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WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1 


1-3 In the Circuit Court of the United States for the District of 
lowa. In Equity. 


To the honorable the judges of the circuit court of the United States 
for the eighth judicial circuit within and for the district of lowa: 
William D. Andrews and George H. Andrews, doing business in 

the city of New York, in the State of New York ; Nelson W. Green, 

doing business in Springfield, in the State of Massachusetts, and 

Noah J. Parsons, residing and doing business in Cedar Rapids, in 

the State of Iowa, bring this their bill of complaint against George 

Hovey, residing in thecounty of Buchanan and in the district of lowa 

aforesaid ; and thereupon your orators complain and say, the said 

William D. Andrews and George H. Andrews and Noah J. 

4 Parsons, on information and belief— 

‘That said Green was the original and first inventor of a 
new and useful improvement in wells, fully described in the letters 
patent hereinafter mentioned, and which had not been known or 
used before his said invention, and which, at the time of his appli- 
cation for a patent, as hereinafter mentioned, had not been for more 
than two years in public use or on sale with his consent or allow- 
ance. 

And your orators,on information and _ belief, further show unto 
your honors that said Green, being so as aforesaid the first inventor 
and discoverer of said improvement, and being also a citizen of the 
United States, did, on the 14th day of January, 1868, upon due 

application therefor, obtain letters patent of the United States 

5 for said invention in due form of law, under the seal of -the 

Patent Office of the United States, signed by the Secretary of 
the Interior and countersigned by the Commissioner of Patents of 
the United States, bearing date the day and year last aforesaid, 
whereby there was granted and secured to said Green, his heirs, ad- 
ministrators, or assigns, or intended so to be, for the term of seven- 
teen years from and after the date of said letters patent, the full and 
exclusive right and liberty of making, constructing, using, and 
vending to others to be used, the said invention and improvement 
as set forth in said letters patent, which are now remaining on 
record in the Patent Office of the United States, and by virtue 

whereof said Green became and was the sole owner of all the 

6 rights and privileges granted and secured, or intended to be 

granted and secured, in and by said letters patent. 

And your orators further show unto your honors that said Green, 
having for good and lawful cause surrendered said letters patent to 
the Commissioner of Patents, and having made due application 
therefor, and having in all things complied with the acts of Con- 
gress in such case made and provided, did, on the 9th day of May, 
1871, obtain new letters patent, being for the same invention, for the 
residue of said term, and which were marked “reissue No. 4372,” 
and were issued in due form of law, under the seal of the Patent 
Office of the United States, signed by the Secretary of the Interior 
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and countersigned by the Commissioner of Patents, and bear- 
ing date the day and year last aforesaid, as by the said last- 
mentioned letters patent or a duly authenticated copy thereof 
ready in court to be produced will more fully and at large appear 

And your orators have ratified and adopted said reissue. 

And your orators further show unto your honors that by virtue 
of a certain mesne assignment duly executed the said Green did, on 
the 3d day of July, 1871, assign and transfer to your orators, Wil- 
liam D. Andrews and George H. Andrews, the undivided one-half of 
all his, the said Green’s, right, title, and interest in and to the said 
invention as secured to him by said letters patent, including certain 
rights which he had theretofore excepted and reserved to himself from 

sundry mesne assignments by him to others before made, 
8 which said instrument was duly recorded in the Patent Office 
of the United States,as by said instrument or a duly authen- 
ticated copy thereof and of the certificate of said recording thereto 
affixed ready in court to be produced will fully and at large appear 

And your orators further show unto your honors that by virtue 
of a mesne assignment duly executed the said William D. Andrews 
aud George H. Andrews, as the firm of William D. Andrews & 
Brother, and the said Green did, on the 15th day of October, 1878, 
assign and transfer to your orator, Noah J. Parsons, the undivided 
one-twentieth part of their right, title, and interest in and to the 

said invention as secured by said letters patent, including all 
HY rovalties and damages which have previously accrued and re- 

main unpaid in and for the State of Iowa, excepting in the 
counties of Polk, Dallas, Iowa, Tama, Woodbury, Monona, Des 
Moines, and Cedar, and reserving the exclusive right to dispose of 
the same to the United States for military, naval, and cemetery pur- 
poses, Which said instrument was duly recorded in the Patent Office 
of the United States, as by said instrument or a duly authenticated 
copy thereof and of the certificate of said recording thereto affixed 
ready in court to be produced will fully and at large : appear. 

And your orators further show unto yours honors that by virtue 
of the said letters patent issued to said Green as aforesaid and of the 
mesne assignments, as hereinbefore recited, and by virtue of other 

various mesne nusiamenniedl by, to, and from the said Green 
10 and others duly made, executed, and recorded in the Patent 

Office of the United States, as by such instruments or duly 
authenticated copies thereof and of the certificate of such recording 
thereto affixed ready in court to be produced will duly and at large 
appear, your orators did by virtue of the premises become and now 
are the sole and exclusive owners of said letters patent and inven- 
tion, and of all the rights and privileges granted and secured, or 
intended to be granted and secured, thereby in and for the county 
of Buchanan and district of Iowa 

And that since they became the owners thereof as aforesaid they 
have invested and expended large sums of money and have been to 
great troublein and about said invention and for the purpose of carry- 

ing on the business of constructing said wells and using thesame 
11 and making the same profitable to themselves and useful to 
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the public, and that said invention has been and is of great 
benefit and advantage, and that wells were constructed and made 
according to said invention and sold by said your orators to great 
advantage to the public, and that the public have generally ac- 
knowledged and acquiesced in the aforesaid rights of your orators; 
and your orators believe that they will realize and receive large 
gains and profits therefrom if infringements by said defendant and 
his confederates shall be prevented. 

And your orators further show unto your honors that your orators, 
in connection with Orlando Bennet and Platt Conklin, being the 

owners of said reissue letters patent for the county of Queens, 
12 in the State of New York, did, in the month of April, 1872, 

file a bill in the circuit court of the United States for the 
astern district of New York against Theodore A. Carman for in- 
fringement of said reissue letters patent, and praying for an injune- 
tion and an account; that said Carman appeared in said suit and 
filed an answer denying infringement and setting up that your 
orator Green was not the first and original inventor of the invention 
patented by said reissue letters patent, and alleging that before the 
invention thereof by said Green the same had been known to and 
used by many persons in different parts of the United States, and 

had been described in patents and in many printed publica- 
13 tions; that said Green had forfeited his right to a patent by 

said invention having been in public use and on sale for 
more than two years before his application for letters patent there- 
for; that said Green had abandoned his invention and dedicated it 
to the public, and that said reissue letters patent were for an Inven- 
tion different froin that described in said original letters patent, and 
were therefore null and void. 

That your orators filed a replication to said answer, and a very 
large amount of testimony was taken on both sides, the record on 
the part of vour orators amounting to more than fourteen hundred 
printed pages, and that on the part of the defendant amounting to 

more than twelve hundred printed pages, the taking of said 
14 testimony having been commenced in June, 1872, and con- 
cluded in November, 1873. 

That said testimony was taken at many different places, among 
them at Detroit, Mich.; Chicago, Il].; Amherst, Mass.; Middletown, 
Ct., and at many cities ‘and vill: ages in the central and western parts 
of the State of New York, as well as in the city of New York, and 
witnesses were brought from several adjoining States and the Dis- 
trict of Columbia, and that the evidence comprises the testimony of 
about one hundred and seventy witnesses. 

That said suit was brought to a hearing on pleadings and proofs, 

and was elaborately argued by eminent counsel on both sides, 
15 the arguments consuming many days in delivery; that said 

suit was taken under advisement by the court, which there- 
after rendered its decision, giving an elaborate opinion, overruling 
all the defendant’s defenses, holding said reissue letters patent valid, 
and directing a decree for the complainants in conformity with the 
prayer of the bill of complaint for an account of profits and dam 
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ages, which decree was duly entered, a copy of which is hereto an- 
nexed, marked Exhibit A, and directi ting a perpetual injunction, 
which was duly issued, a copy of which is hereto annexed, marked 
Exhibit B, as by the record and proceedings in said suit now re- 
maining in the office of the clerk of said court or a duly authenti- 
cated copy thereof will appear. 
16 And your orators further show unto your honors that since 
said adjudication numerous injunctions have been issued by 
said court against persons using said invention in infringement of 
said reissue letters patent. 
And your orators further show unto your honors that your ora- 
tors, William D. Andrews, George H. Andrews, and Nelson W. 
Green, being the owners of said reissue letters patent for the county 
of Hennepin, in the State of Minnesota, did, in the months of No- 
vember and December, 1876, and January, 1877, file separate bills 
in the circuit court of the United States for the district of Minnesota 
against O. E. Spear, Joel B. Bassett, Sweet W. Case, Stephen Pratt, 
Robert L. Pratt, William L. Nichols, Anthony Kelly, George 
17 b. Wright, and De Witt R. Wagner for infringeme nt of said 
reissue letters patent and praying for injunction and account; 
that the several defendants appeared in the said suits by the same 
counsel and each filed the same answer denying the infringement 
and setting up that the reissue letters patent were false, fraudulent, 
and untrue and not for the same invention as patented and claimed 
in the original letters patent, and therefore void and of no effect ; 
that your orator Green was not the first or original inventor of the 
invention patented by said reissue letters patent, and alleging that 
long prior to the invention thereof by said Green the same 
18 had been described in certain letters patent, applications for 
letiers patent, and in many books, pamphlets, and publica- 
tions, and that it had been long known and used by many persons 
in different parts of the United States; that said Greene had for- 
feited his right to a patent by reason of the invention having been 
in public use and on sale for more than two years before his appli- 
cation for letters patent therefor; that any letters patent issued to 
Greene were obtained by fraud and deceit, and that if he had aban- 
doned the invention and dedicated it to the use of the public. 
That your orators filed replications to said answers, and the court 
permitted the several defendants to unite their defenses, the 
19 evidence taken in one case to be used in all; that the suit 
against George B. Wright was selected for trial and a large 
amount of testimony was t: aken, nearly sixty witnesses having 
been examined, in five different States, during the months of 
August, September, October, November, and December, 1877; that 
said suit was brought to a he aring on pleadings and proofs, the en- 
tire evidence in the previous suit against Theodore A. Carman was 
submitted to the court, and the case thoroughly argued by able coun- 
sel in December, 1877; that the said suit was taken under advise- 
ment by the court, which thereafter rendered its decision, overruling 
all the defendant’s defenses, holding said reissue letters patent vi alid, 
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and directing a decree for complainants, in conformity with 
20 the prayer of the bill of complaint, for an account of profits 

and damages, which decree was duly entered in each of the 
several cases, a copy of which is hereto annexed, marked Exhibit C, 
and directing a perpetual injunction, which was duly issued, a copy 
of which is hereto annexed, marked Exhibit D, as by the records 
and proceedings in said suits now remaining in the office of the clerk 
of said court or a duly authenticated copy thereof will appear. 

And your orators further show unto your honors that since said 
adjudication by the circuit court of the United States for the district 
of Minnesota large numbers of injunctions have been issued by said 

court against persons using said invention in infringement of 
21 said reissue letters patent, yet the said defendant, well knowing 
the premises and the rights secured to your orators aforesaid, 
but contriving to injure your orators and to deprive them of the 
benefits and advantages which might and otherwise would accrue 
unto them from said invention after the reissuing of said letters 
patent as aforesaid, and your orators becoming the owners of said 
reissue letters patents in, to, and for the county of Buchanan and 
district of lowa, and before the commencement of this suit, did, as 
your orators are informed and _ believe, within the said district of 
lowa, without the license or allowance and against the will of your 
orators, and in violation of their rights, and in infringements of the 
aforesaid letters patent, unlawfully and wrongfully and in 
22 defiance of the rights of your orators make, sell, and use wells 
embracing said invention in the counties of Buchanan, Lima, 
Johnson, Muscatine, Wapello, Black Hawk, and other places to your 
orators unknown, all in district of Iowa aforesaid, and that he still 
continues so to do, and that he is threatening to make, sell, and 
use the aforesaid wells in larger quantities and to supply the market 
therewith, and to continue to use the wells as constructed by him, 
all in defiance of the rights acquired by and secured to your orators 
as aforesaid, and to their great and irreparable loss and injury, and 
by which they have been and still are being deprived of great gains 
and profits which they might and otherwise would have obtained, 
but which have been received and enjoyed and are being re- 
23 ceived and enjoyed by the said defendant by and through his 
aforesaid unlawful acts and doings. 

And your orators further show unto your honors, on information 
and belief, that said defendant has one or more of said wells and is 
now making the same and has made and realized large profits and 
advantages therefrom, but to what extent and how much exactly 
vour orators do not know and pray a discovery thereof; and your 
orators say that the use of said invention by said defendant and his 
preparation for and avowed determination to continue the same and 
his other aforesaid unlawful acts in disregard and defiance of the 
rights of your orators have the effect to encourage and induce others 
to venture to infringe said patent in disregard of your orators’ 

rights. 
24 And your orators further show unto your honors that they 
have caused notice to be given to said defendant of said in- 
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fringements and of the rights of your orators in the premises, but 
he has disregarded said notice and still continue- to make, sell, and 
use the same. 

And your orators pray that said defendant, George Hovey, and 
his servants, agents, attorneys, and workmen and each and every of 
them may be restrained and enjoined by the order and injunction 
of this honorable court from directly or indirectly making, con- 
structing, using, vending, delivering, working, or putting into prac- 
tice, operation, or use or in anywise counterfeiting or imitating the 

said invention or any part thereof or any wells made in ac- 
25 cordance therewith or like or similar to those which he has 

heretofore made or used, and that the said defendant may be 
decreed to pay the costs of this suit,and that your orators may have 
such further relief or such other relief as to this honorable court 
shall seem meet and as shall be agreeable to equity. 

May it please your honors to grant unto your orators a provisional 
or preliminary injunction, issuing out of and under the seal of this 
honorable court, commanding, enjoining, and restraining the said 
defendant, George Hovey, and his servants, agents, attorneys, and 
workmen, and each and every of them, as is hereinbefore in that 
behalf prayed. 

And forasmuch as your orators can have no adequate re- 
26 lief except in this court, to the end, therefore, that the said 

defendant may, if he can, show why your orators should not 
have the relief hereby prayed,and may,upon his corporal oath and 
according to his best and utmost knowledge, remembrance, informa- 
tion, and belief, full, true, direct, and perfect answers make to the 
premises and to all the several matters hereinbefore stated and 
charged as fully and particularly as if severally and separately in- 
terrogated as to each and every of such matters, and that he may 
be compelled to account for and pay to your orators the profits by 
him acquired and the damages suffered by your orators from the 
aforesaid unlawful acts, and that the court may assess said profits 

and damages and may increase the damages to a sum not 
27 exceeding three times the amount thereof : 

May it please your honors to grant unto orators the writ of 
subpcena, issuing out of and under the seal of this honorable court, 
directed to the said defendant, commanding him by a certain day 
and under a certain penalty to be and appear in this honorable 
court, then and there to answer the premises and to stand to and 
abide such order and decree as may be made against him. 

And your orators will ever pray, ete. | 

(Signed) WM. D. ANDREWS & BROS. 
NELSON W. GREEN. 
NOAH J. PARSONS, 
By N. J. PARSONS. 


(S'o’d) RICKEL, WEST & EASTMAN, 
Solicitors for Complainants. 
(Sod) HENRY RICKEL, Of Counsel. 
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28 UNITED STATES OF AMERICA, ® 
District of Iowa,  . 


On this 9th day of Dec., 1878, before me-appeared Noah J. Par- 
sons, to me personally known, and who, being by me duly sworn, 
did dispose and say that he is one of the complainants above named; 
that he has read the foregoing bill in equity and knows the contents 
thereof, and that the same is true of his own knowledge, except as to 
matters therein stated on information and belief, and as to those 
matters he believes it to be true. 

(Signed) A. N. EASTMAN, 
U. S. Com. for the Dist. of Iowa. 


29 At a stated term of the circuit court of the United States of 
America in the eastern district of New York, in the second 
cireuit, held at the court-rooms, in the city of Brooklyn, on the 
second day of May, in the year of our Lord one thousand eight 
hundred and seventy-six. 
Present: Hon. Charles L. Benedict, district judge. 


Exuisit A. 


Circuit Court of the United States for the Eastern District of New 
York. In Equity. 
Wititiam D. AnprReEws, GeoRGE H. ANpDREws, Netson W. GREEN, 
ORLANDO BENNET, and PLAtT CONKLIN 
v8. 
TneroporE A. CARMAN. 


30 This cause having come on to be heard upon the bill of 

complaint herein, the answer thereto of the defendant, the 
replication of the complainants to such answer, and the proof, oral, 
documentary, and written, taken and filed in said cause,and having 
been argued at length by counsel for the respective parties : 

Now, therefore, on consideration thereof, it is ordered, adjudged, 
and decreed, and the court doth hereby order, adjudge, and decree, 
as follows, to wit: 

That the reissued letters patent No. 4372 granted to Nelson W. 
Green on the 9th day of May, 1571, for improvements in wells, 
being the letters patent referred to in the bill of complaint herein, 
are good and valid in law. 

That the said Nelson W. Green was and is the first and original 

inventor and discoverer of the “improvement in wells’ de- 
3] scribed and claimed in the said letters patent and the specifi- 
cations annexed thereto. 

That the said William D. Andrews, George H. Andrews, Nelson 
W. Green, Orlando Bennet, and Platt Conklin are the exclusive 
owners of the said letters patent for the county of Queens, in the 
State of New York, within this district. 

That the said Theodore A. Carman, the defendant herein, has in- 
fringed upon the said letters patent and upon the exclusive rights 
of the complainants under the same by the construction and use of 
wells, as charged in said bill of complaint. 
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And it is further ordered, adjudged, and decreed that the com- 

plainants do recover of the defendant the profits, gains, and advan- 

tages which the defendant has received or made or which 

o2 have in any way arisen or accrued to him from the infringe- 

ment of the said reissued letters patent by practising, making, 

using, or selling the invention and thing patented, as described and 

secured by the said reissued letters patent No. 4372, since the grant 

and issue thereof on the 9th day of May, 1871, and also the dam- 

ages which the complainants have or may have sustained by reason 
of any infringement of said reissued letters patent. 

And it is further ordered, adjudged, and decreed that it be referred 
to B. Lincoln Benedict, Esq., special master appointed by this court, 
to ascertain and take and state and report to the court an account of 
the gains, profits, and alvantages which the said defendant has re- 

ceived or which has accrued to or arisen to him since the 9th 
Oo day -of May, 1871, from infringing the aforesaid exclusive 

rights of the said complainants by the construction and use 
of wells such as are described in the aforesaid reissued letters patent 
numbered 4372, and also to compute, assess, ascertain, state, and re- 
port the amount of damages which the complainants have sustained 
by reason of the said infringements. 

And it is further ordered, adjudged, and decreed that the com- 
plainants have on such accounting the right to cause an examina- 
tion of the said defendant, ore tenus or otherwise, and also the pro- 
duction of the books, vouchers, and documents of said defendant, 
and that said defendant attend for such purposes before said special 
master from time to time within this district as said master shall 

direct. 
3 And it is also further ordered, adjudged, and decreed that 

a perpetual injunction be issued in this cause against the said 
defendant, Theodore A. Carman, restraining hin, his agents, attor- 
neys, clerks, servants, workmen, and all working or holding under 
or through him, from constructing or using wells such as are de- 
scribed in the aforesaid reissued letters patent, numbered 4372, 
pursuant to the prayer of said bill of complaint. 

And it is further ordered, adjudged, and decreed that the com- 
plainants do recover of the defendant their costs and charges and 
disbursements of this suit, to be taxed. 


) 


CHAS. L. BENEDICT. 


I certify the foregoing to be a true copy of the original decree en- 
tered in the above-entitled action. 


b. LINCOLN BENEDICT, Clerk. 


35 Exuripit B. 


UNITED STATES OF AMERICA, \ 93: 
kastern District of New York, | Oo « 


I, B. Lineoln Benedict, clerk of the circuit court of the United 
States of America for the eastern district of New York, do hereby 
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certify that the writings annexed to this certificate are true copies 
of their respective originals on file and remaining of record in my 
office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of Brooklyn, in the eastern district 
of New York, this thirty-first day of October, in the year of our 
Lord one thousand eight hundred and seventy-six, and of the Inde- 
pendence of the said United States the 10Ist. 

B. LINCOLN BENEDICT, Clerk. 
36. The President of the United States of America to Theodore 
A. Carman, his clerks, attorneys, servants, agents, and work- 
men, Greeting: 

Whereas it has been represented to us, in our circuit court of the 
United States for the second circuit and the eastern district of New 
York, that reissued letters patent of the United States were issue 
and granted in due form of law on the ninth day of May, in the year 
of our Lord one thousand eight hundred and seventy-one, to Nelson 
W. Green for improvements in wells, said letters patent being known 
and distinguished as “ reissue number 4372 ; 

And that you, Theodore A. Carman aforesaid, have infringed the 
rights secured by the aforesaid letters patent by constructing 
and using wells, contrary to the form of the statute in such 
case made and provided : 

Now, therefore, we do strictly command and perpetually enjoin 
you, the said Theodore A. Carman, your clerks, attorneys, agents, 
servants, and workmen, under the pains and penalties which may 
fall on you and each of you, that you forthwith desist and refrain 
from constructing or using wells such as are described in the said 
reissued letters patent numbered 4572. a 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States of America, at the city of Brooklyn, this third day of 
May, in the year of our Lord one thousand eight hundred and 
seventy-six. 


[SEAL. ] B. LINCOLN BENEDICT, Clerk, &e. 
38 Exurpir C. 


In the Cireuit Court of the United States for the District of Minne- 
sota. In Equity. 


WittraAM D. ANpREws, GeorGe H. ANpDReEws, and Netson W. GREEN 
against 
GEORGE b. Wriacut. 

This cause came on to be heard at the December term of said 
court, A. D. 1887, upon pleadings and proofs, and was argued by 
the counsel for the respective parties. 

And the court, having considered said pleadings, proofs, and argu- 
ments, upon due advisement, it is now hereby ordered, adjudged, 
and decreed in this cause as follows: 

That the reissued letters patent No. 4372, of the United States, 
granted to said Nelson W. Green on the 9th day of May, 1871, 
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ou for improvements in wells, being the letters patent referred 
to in the bill of complaint herein, are good and valid in law. 

That the said Nelson W. Green was and is the first inventor and 
discoverer of the inyention of the improvement in wells deseribed 
and claimed in the said letters patent and tne specifications an- 
nexed thereto. 

That the complainants, said William D. Andrews, George H. An- 
lrews, and Nelson W. Green, are the exclusive owners of the said 
letters patent for the county of Hennepin, in the State of Minnesota, 
within this district, and of all rights of action for infringement 
thereof. 

That the said defendant herein, George B. Wright, has infringed 
upon said letters patent, and upon the exclusive “right of the com- 

plainants under the same, by the construction or use of wells, 
AQ as charge eh in said bill of compl unt, 

And itis further ordered, adjudge ag, and lecreed that thecom- 
plainants do recover of said defendant the profits, gains, and ad- 
vantages which the said defendant has received or made or which 
have in any way arisen or accrued to him from the infringement 
of the said reissued letters patent by practising, making, using, or 
selling the invention and thing patented or described and secured 
by the said reissued letters patent No. 4372, since the grant and 
issue thereof on the 9th day of May, 1871, and also the damages 


which the complainants have or may have sustained by reason of 


any Infringement of said letters patent by said defe ndant. 
And it is further ordered, adjudged, and decreed that it 
4] be referred to Horatio E. Mann, Esq., master of this court, to 
ascertain and take and state and report to this court an ac- 
count of the gains and profits and advantages which the said de- 
fendant has received or which has accrued to or arisen to him since 
the 9th day of May, 1871, from infringing the aforesaid exclusive 
rights of the said complainants by the construction of, dealing In, 
using, or selling the said Wells such, as are deseribed in the afore- 
said reissued letters patent numbered 4372, and also to compute, 
“ussess, ascertain, state,and report the amount of damages which the 
complainants have sustained by reason of said infringement. 

And it is further ordered, adjudged, and decreed that the com- 

plainants have on such accounting the right to cause an ex- 
42 amination of said defendant, and also the production of the 

books, vouchers, and documents of said defendant, and that 
said defendant attend for such purposes before said master from 
time to time within this district as said master shall direct. 

And it is also further ordered, adjudged, and decreed that a_per- 
petual injunction be issued in this cause against the said defendant, 
George Lb. Wright, restraining him and his agents, attorneys, clerks, 
servants, workmen, and all working or holding under or through 
him from constructing, selling, putting down, or using wells such 
as are described in the aforesaid reissued letters patent number 
4372, pursuant to the prayer of said bill of complaint. 
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And it is further ordered, adjudged, and decreed that 
complainants do recover of the defendant their costs and dis- 
bursements of this suit to be taxed. 

R. R. NELSON, Judge. 
STATE OF MINNESOTA, 
an of Ramse “s 

I, Horatio E. Mann, the clerk of the within-named circuit court 
of the United States for the district of Minnesota, as such clerk, do 
hereby certify that I have carefully compared the foregoing paper 
with the original decree on file and and entered in the within-entitled 
cause and of which, as such clerk, I am the custodian, and that the 
same is a true and correct and — transcript of said original decree and 
of the whole thereof. 

Witness my hand and the seal of this said court this July 10th, 


A. D. 1878 
H. E. MANN, Clerk. 


44 Exurpir D. 
In the Cireuit Court of the United States, District of Minnesota. 


The United States of America to George B. Wright, his agents, attor- 
neys, clerks, servants, workingman, and all working or holding 
under or through him, Greeting: 

Whereas William D. Andrews, George H. Andrews, and Nelson 
W. Green have exhibited their bill of complaint before the judges 
of our circuit court of the United States for the circuit within and 
for the district of Minnesota against you, the said George Lb. Wright, 
praying to be relieved touching the infringement by you of their 
rights under reissued letters patent of the United States granted and 
issued in due form of law on the 9th day of May, 1881, to said Nel- 

son W. Green for “improvements in wells,” said reissued 

40 letters patent being known and distinguished as “ reissue 

number 4372,” and which was duly assigned to and are now 
owned by said William D. Andrews, George H. Andrews, and Nel- 
son W. Green; and whereas by the decree of said court entered on 
the tenth day of July, A. D. 1878, it was ordered adjudged, and de- 
creed that a writ of injunction issue under the seal of said court to 
restrain you and each and every one of you from constructing, mak- 
ing, manufacturing, selling, putting down, or using any well or wells 

such as are described in said reissued letters patent No. 4372: 

We, therefore, in consideration thereof, do hereby strictly coll- 
mand and perpetually enjoin you, the said George B. Wright, your 

agents, attorneys, clerks, servants, workingmen, and all hold- 

46 ing under or through you, under the pains and penalties 

which may fall upon you and each of you in case of disobe- 
dience, that you forthwith cease, desist, and refrain from construct- 
ing, making, manufacturing, selling, putting down, or using, either 
by or for yourself or as the seryant or workingman of another, 
in violation of said. reissued letters patent, any well or wells such 
as are described in said reissued letters patent No. 4372; whereof 
you are not to fail at your peril. 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at St. Paul, this twenty-second 
day of July, in the year of our Lord one thousand eight hundred 
and seventy-eight. 

[Seal U.S. Court. ] 
H. E. MANN, Clerk. 

LAMPREY & JAMES, 

Complainants’ Solicitors. 

47 (Endorsed :) 1350. (No. 51.) United States circuit court, 

district of Iowa. In equity. William D. Andrews, George 
H. Andrews, Nelson W. Green, and Noah J. Parsons vs. George 
Hovey. Bill of complaint. Filed Dee. 10, 1878. E. R. Mason, 
clerk. Rickel, West & Eastman, complainants’ solicitors, No. 32 
Iowa avenue, Cedar Rapids. George Gifford, Milo Goodrich, B. F. 
Tracy, complainants’ counsel. 


48 And on the 10th day of December, 1878, a subpeena in 

chancery was issued out of the clerk’s office in said cause ; 
which said subpeena, together with the marshal’s return thereon, 
was filed on the 26 day of December, 1878, in the words and figures 
following, to wit: 


49 UNITED STATES OF AMERICA, | wes 
f 8. 


District of Iowa, 
The President of the United States of America to George Hovey, 

Greeting : 

You are hereby commanded to appear before our judges of our 
circuit court of the United States of America for the district of 
Iowa, at Des Moines, in said district, on the first Monday in the’ 
month of January next, it being the 6th day of January, A. D. 1879, 
to answer the bill of complaint of William D. Andrews, George H. 
Andrews, Nelson W. Green, and Noah J. Parsons, this day filed in 
the clerk’s office of said court, in said city of Des Moines, then and 
there to receive and abide by such judgment and decree as shall then 

or thereafter be made, upon pain of judgment being pro- 
50 nounced against you by default. 
To the marshal of the district of Iowa to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States of America, at Des Moines 
aforesaid, this 10 day of December, in the year of our Lord one 
thousand eight hundred and seventy-eight, and of our Independence 
the one hundred and third year. 


1. 8.] (Signed) EDWARD R. MASON, Clerk. 


MemoranpuM.—The within-named defendant is notified that 
unless he enters his appearance in the clerk’s office of said court, at 
Des Moines aforesaid, on or before the day to which this writ is 
returnable the complaint will be taken against him as confessed, 
and a decree entered accordingly. 

[L. s.] (S’g’d) KDWARD R. MASON, Clerk. 

RICKEL, WEST & EASTMAN, 

Plaintiffs’ Solicitors. 


* 
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51 United States Circuit Court, District of lowa,ss. In Chancery. 


WituiamM D. ANpREws, GeorGE H. ANDREWs, NELSoN W. GREEN, 
and Noau J. PARsoNs 
v8. 
GEORGE Hovey. 


To said defendant, George Hovey : 

Take notice that the complainants will move this honorable 
court on this 27th day of Dec., A. D. 1878, at 10 of the clock in the 
forenoon or as soon thereafter as counsel can be heard, at the cham- 
bers of the Honorable James M. Love, one of the judges of said 
court, at chambers, in the city of Keokuk, in said district, that a 

writ of injunction issue against you, the said defendant, 
52 George Hovey, upon the bill of complaint and affidavit on 
file with the clerk of said court in the above-entitled cause, 
in accordance with the prayer of the said bill of complaint therein. 
Yours, «ce., 
(Signed) RICKEL, WEST & EASTMAN, 


Complainants’ Solicitors. 


Dated this 9th day of Dee., A. D. 1878. 


I hereby certify that the within is a true copy of the original sub- 
peena and of the original notice of application for an injunction in 
chancery delivered to me for service. 


U.S. Marshal. 


I hereby appoint Charies H. Turner my true and lawful deputy 
to serve this writ. tee 
(S’g’d) J. W. CHAPMAN, 
U.S. Marshal. 


This suit came into my hands for service on the 10 day of 
53 Dec., 1878, and I served the same on the within-named Geo. 
Hovey on the 14th day of Dec., 1878, by leaving with him 
a true copy of the same at his usual place of residence in Inde- 
pendence, Buchanan Co., Lowa. 
J. W. CHAPMAN, 
U. 8. Marshal, 
(S’g’d) By CHAS. H. TURNER, 
Spe. Dep. 
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(Endorsed .) No. 1850. Eq. Cireuit court of U. S., district of 
lowa. William D. Andrews et al. vs. George Hovey. Chancery 
subpcena. Returnable first Monday in January, A. D. 1879. Filed 
Dec. 26, 1878. EE. R. Mason, clerk. Rickel, West & Eastman, com- 
plainants’ solicitors, 32 lowa avenue, Cedar Rapids, lowa. 
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54 And on the 6 day of January, 1879, the complainants, by 
Rickel, West & Eastman, their solicitors, & filean amendment 
to their bill in said cause in the words and figures following, to wit: 


~ 


55 In the United States Cireuit Court, District of Iowa. In 
Equity. 


W. D. Anprews, Gro. H. ANDREws, Netson W. Green, & Noau J. 
PARSONS 
US. . 


GEORGE Hovey. 


To the honorable judges of the circuit court of the United States for 
the eighth judicial circuit, within and for the district of Iowa: 


Comes now the complainants in the above-entitled cause and , 
amends their bill of complaint as follows: | 

By inserting after the words “in the State of New York,” in the 
second line thereof, the words “ and being citizens of the said State 
of New York;” 

By inserting after the words “ State of Massachusetts, ” in 
56 the second line, the following words: “And being a citizen of 
said State of Massachusetts ;” ) 

Inserting after the word “ Iowa,” in the 3rd _ line of said bill, the 
following words: “And being a citizen of the said State of Lowa.” 

And — addition to the allegation that said defendant, George 
Hovey, is a resident of buchanan county, lowa, complainants allege 
that said defendant, George Hovey, is a citizen of the said State of 
lowa. 

And complainants further aver and charge that parties above 
named were citizens of the States as above stated at the time of the 


commencement of this action and the filing — the bill of complaint 
herein. 7 
(Signed) W. D. ANDREWS & BRO. 


“NELSON W. GREEN. 
NOAH J. PARSONS, 
By NOAH J. PARSONS. 


57 + (S'e’d) RICKEL, WEST & EASTMAN, 
Complainants’ Solicitors. 
(S’o’d) HENRY RICKEL, Of Counsel. 


UNITED STATES OF AMERICA, } iad 
District of lowa, oe 


Onjthis 4th day of January, A. D. 1879, before me appeared Noah 
J. Parsons, to me personally known to be such person, and who, 
being by me duly sworn, did depose and say that he is one of 
complainants above named; that he has read the foregoing amend- 


ment to complainants’ bill of complaint and knows the contents ( 
thereof, and that the same is true of his own knowledge. 4 
(Signed ) A. N. EASTMAN, 


United States Commissioner in and for the District of Iowa. 
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58-71 (Endorsed:) In the United States circuit court. W. D. 

Andrews et al. vs. Geo. Hovey. Amendment to complainants’ 
bill. Filed Jan. 6, 1879. E. R. Mason, clerk. Rickel, West «& 
Eastman, compl’t- solicitors, Xe. 


72 And on the 13th day of May, 1879, the defendant, by Lake & 
Harmon, his solicitors, filed his answer to complainant’s bill 
in the words & figures following, to wit: 


iB: In the Circuit Court of the United States, District of Iowa. In 
Equity. 


WILLIAM D. ANDREws e al. 
v8. No. 1350. 
GEORGE Hovey. f 


The answer of George Hovey to the bill of complaint of William D. 
Andrews, George H. Andrews, Nelson W. Green, and Noah J. Par- 
sons, complainants. 

The defendant, now and at all times hereafter reserving to him- 
self all benefit and advantage of exceptions which can or may be 
taken to the many errors, uncertainties, and imperfections in the 
said complainants’ bill of complaint contained, for answer thereto 
or unto so much and such parts thereof as he is advised are material 

for him to answer with —: 

74 He denies that said Green was the original or first inventor 

of any new or useful improvements in wells, whether as set forth 
in any letters patent or otherwise, but he avers that identically and in 
substance the same pretended improvement, as hereinafter more ex- 
pressly stated, had been known and used oy many persuns other 
than said Green long before the date of his pretended invention, and 
was by them known and used and was on sale and was in public 
use more than two years before the time of his pretended applica- 
tion for letters patent. 

And this defendant is not advised or informed, save by the said 

bill of complaint, and cannot set forth as to his belief or other- 

79 wise, whether the said Green was ever a citizen of the United 

States or whether he ever made application for any letters 
patent whatever, or whether any letters patent were ever granted or 
issued to him, whether as stated in said bill of complaint or other- 
wise, or as to whether he ever surrendered such letters patent or ever 
made any application for or obtained new letters patent in the prem- 
ises, or whether the same were ever granted or issued, or as to 
whether said Green ever executed any assignment of any interest or 
right in or to any letters patent to any person or persons, or as to 
whether any such assignment, if it ever was made, was ever recorded 

in the Patent Office, or as to whether the complainants ever, 

76 by the means stated in their bill of complaint or otherwise, 

became or ever were the owners of any letters patent or in- 
vention, rights or privileges, in and for the county of Buchanan, 

Iowa, or elsewhere, or as to whether they have ever invested any 

sum of money in the;premises or been to any trouble, or as — whether 
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said pretended invention is of any benefit or advantage, or as to 
whether any wells were ever constructed or made according to said 
invention, save as in this answer stated; they deny that the public 
have ever acknowledged or acquiesced in any right asserted by the 
complainants in the premises. 

And this said defendant is not advised or informed, save by the 

said bill of complaint, and cannot set forth as to his belief or 
77 otherwise whether any such suits as those averred in the bill 

of complaint were ever commenced in the circuit court of the 
United States for the eastern district of New York or the district 
of Minnesota, or whether any of the alleged proceedings were ever 
had in those courts, or as to whether any such adjudication or 
decree as that alleged was ever given, rendered, or had therein. 

And the said defendant, further answering, denies that he ever 
at any place, whether as alleged in the said bill of complaint or 
otherwise, in violation of any right of the complainants or in in- 
fringement of any letters patent, wrongfully or unlawfully or in 
defiance of the rights of any person constructed or used any wells 

or threatens to construct or use any wells, or that he has ever 
78 done or intends to do any act whatever in violation of any 

right of the complainants, or that he has ever caused them 
any loss or injury or deprived them of any gains or profits, or that 
any act which he has ever done or threatened has any effect to 
encourage or induce any person to infringe on said pretended patent 
or upon any rights of the said complainants, or that he has ever 
been notified of any infringement. 

And he denies severally and specifically each and every aver- 
ment contained in the said bill of complaint save as in this answer 
admitted, qualified, explained, or otherwise denied. 

And the defendant, further answering, denies that the said Nelson 

N. Green was the first or original inventor of the pretended 
79 invention in said bill of complaint described or any or either 

of them, or of any substantial, material, or meritorious com- 
ponent thereof, but, on the contrary, he avers and says that the al- 
leged invention and all the substantial, material, and meritorious 
components thereof were, long prior to any alleged invention thereof 
by said Green, described in certain letters patent and in certain appli- 
cations for letters patent and in certain books, pamphlets, and pub- 
lications hereinafter particularly described, and were known and 
used by divers persons in this country and elsewhere, to wit: 

The application for letters patent of the United States filed in 
Patent Office of the United States on the 16th day of May, A. D. 

.1865, by S. R. & W.S. Hunter, of the town of Cortland, in 
80 the State of New York. 

The application of James Suggett, of the town of Cortland, 
in the State of New York, for letters patent of the United States filed 
in the office of the Commissioner of Patents on the 29th day of 
March, A. D. 1864. 

The application for letters patent of the United States made and 
filed by Byron Mudge, of said Cortland, in the office of said Com- 
missioner on the 24th day of October, A. D. 1865. 
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Letters patent of the United States granted and issued to James 
Suggett aforesaid and dated March 2, A. D. 1864. 
Letters patent of the United States granted and issued to Byron 
Mudge, dated October 25th, 1865. 
Letters patent of the United States granted and issued to 
81 S. R. and W.S. Hunter, of said Cortland, dated May 16th, 
1865. 
oe Tbe application of John Chandler, of Coldwater, Michigan, for 


letters patent of the United States and such letters patent granted 
to him dated September 4, A. D. 1866. 

The application of H. Ri and M. 'T. Barnes, of Watkins, New York, 
for letters patent of the United States and such letters granted to 
them dated August 15, A. D. 1865. 

Also that the pretended invention, precess, device, and apparatus 
and each thereof substantially the saine in construction and opera- 
tion as that asserted in said bill of complaint to be ineluded in, 
covered, and protected by said letters patent to said Green were 

made and were in public use for more than two years prior 
§2 to any application by said Green for said original letters pat- 
ent and more than two years prior to the date of said pre- 
tended invention, at Naperville, in the State of Illinois, as was 
known by James J. Hunt and A. MeS. 8. Ridler, of that place, and 
by others, due notice of whose names and places of residence will be 
‘ given to the complainants or their counsel. 
Also to Albert L. Rollo, who resides at Vineland, in the State of 
New Jersey, who had knowledge of the same at Cortland, in the 
State of New York, and in the towns adjoining said Cortland; also 
James Suggett, Stephen R. Hunter, Richard Lambert, James C. Car- 
michal, M. M. Waters, Howard Baker, A. P. Smith, and Henry 
Baker, who reside in said Cortland, and who severally had the 
83 same knowledge of the same at said Cortland and im the 
towns adjoining. 
. Also to H. W. Smith, who resides at Pontiac, Illinois, who knew 
of such use and actually made such use in Warren county, Ohio, in 
the year 1857. 
Also to Duane A. Tinckelpaugh, who resides in Minneapolis, Min- 
nesota, and knew of and saw such use in October or November, 1859, 
7 at Fairbury, in the State of Illinois, near a mill owned by one 
McDowell. 
Also to J. Phillips, Stephen Barnes, R. B. Amesbury, H. M. Gillett, 
John Zimmerman, H. Remington, all residents of Fairbury, who 
have the same knowledge as Tinckelpaugh, and particular to said 
. Amesbury, who saw such use- at said Fairbury, in 1859, upon the 
premises occupied as a store by the firm of Amesbury, Pogne 
84 & Thomas. 
Also at Piper City (then called Brenton), in the Siate of 
Illinois, in 1856, as was known to Michael Fitzmorris, now residing 
at Chatsworth, Illinois, and to John R. Lewis, —— Michenson, and 
Atwood, who reside at said Piper City, and to many others, 
whose names and places of residence will be furnished to the com- 
plainants or their counsel. 
d o—16 
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Also L. Meeker and John Grimes, of Farmington, Minnesota, who 
knew of its use at Saraioga, New York, in 1855 and 1859. 

Also Chas. Seward, of Farmington, Minn., who knew of its use 
in Hillsboro, Illinois, in 1850 to 1857. 

‘Also to George Parish and Richards, who reside at 
85 Chatham, Iowa, and knew of its use in Victor, New York, 
before 1855. 
~ Also John H. Edwards, of Stillwater, Minn., who knew of its use in 
Manlius, [11., in 1859 and 1860. 

Also to C. C. Linville, who new resides at Decorah, Iowa, who 
knew of such use in the State of Kansas in 1860. 

Also to A. J. Parker, who resides at Ithaca, in the State of New 
York, and to George Geddes and Spencer, of Syracuse, New 
York, and who had knowledge of the same at Ithaca, Syracuse, and 
Salina, in said State. 

Also to J. P. Reeves and Wm. Dixon, of Minneapolis, Minn., — 
knew of its use in said Minneapolis in 1860. 

Also to William Clark, now residing at Minneapolis, Minn., who 
knew of its use in Johnson county, Iowa, in 1858. 

Also to J. M. Underwood, who resides at Minn apolis, Minn., 
S6 and who knew of its use at Kennebec, Maine, in 1859. 

Also to E. W. Purdy, who resides at Independence, Iowa, 
who put in these wells at Milwaukee, Wisconsin, in 1849 and 1850. 

Also to O. T. Whitney, who resides in Minneapolis, Minnesota, 
who knew of — saw such use- on the State fair grounds at Elmira, 
New York, in the years 1859 and 1860. 

Also to Mr. Donelly, who resides at said Minneapolis, who knew 
of and saw such use- at the place of Wm. R.Wadsworth at Constable- 
ville, Lewis county, New York, in or about the vear 1860, and also 
upon the lot of Mr. Sidle at the same place and time. 

Also to John W. Webster, who resides at said Minneapolis, who 
knew of and saw such use- in August, A. D. 1854, at the mouth of 

Calumet creek, near Chicago, I]linois. 
$7 Also to Frank Goodwin, who resides at said Minneapolis, 
who knew of and saw such use- in 1856 or in 1857 in repeated 
instances in the town of Harbor Creek, Erie county, Pennsylvania. 


Also to J. O. Miline, who resides at said Minneapolis, who knew of 


and saw such use- in the summer or fall of 1856 at his & his father’s 
place of residence in the town of Macedon, Wayne Co., N. Y. 

Also J. M. Griffiths, who resides at said Minneapolis, who knew of 
and saw such use- at the place of residence or business of Nat. Shary 
at Montgomery City, Missouri, in 1860 or 1861. 

That the knowledge of each of the aforesaid persons was of the 
pretended invention, process, device, and apparatus and of each 
thereof and of the actual use of the same at the times and places 
stated more than two years prior to the time when said Green iade 
his first application for such patent. 

This defendant states further that in the month of April 

88 or May, 1861, there was put in at Independence, Iowa, a well 
made by driving down into the earth an iron tube shod with 

an iron or steel point, with perforations in the tube above the point, 
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without a screen over the same, and sections of tubiny attached as 
driven down until it was projected some feet into the water, and to 
the top of this tube was attached an iron pump, and the same was 
used for pumping water through, and was know and publicly used 
at such place from April or May, 1861, until some time in July or 
August, 1861, and was known to and used by the following-named 

persons, whose post-office address is Independence, Iowa, 
89 to wit: Thomas Sherwood, Frank Trask, Perry Munson, 

Thomas H. Tyson, S. P. McEwen, Dr. George Warne, 8. 8. 
Allen, 8S. M. Marquette, A. F. Williams, C. B. Kandy, George B. 
Warne, T. J. Marinus, D. 8. Deering, George Hovey, J. J. Travis, 
J. M. King, W. Wallace, A. H. Fonda, M. b. Jones, J. A. Davis, E. 
W. Purdy. 

And said well was also known to the following-named persons, 
whose post-office address is Jessup, Iowa: C. T. Kimball, John 
Ganier. 

And to the following, whose post-office address is. Quasqueton, 
Iowa: L. C. Hale. 

And to the following, whose post-office address is Swanton, lowa: 
Elias 8. Hovey. 

And to the following, whose post-office address is Waterloo, 
90 lowa: S. W. Fenstermaker. 

And to the following, whose post-oftice address is Fairbank, 
Iowa: William Codling. 

This defendant, further answering, states that said invention was 
known and used in all its parts as described in said complainants’ 
bill of complaint and his letters patent long before the pretended 
invention claimed to have been made by Nelson W. Green, and was 
known to and used by the following-named persons now residing In 
Buchanan county, Iowa, in said county, in the spring of 1861: C. .¥ 
Kimball, Thomas Sherwood, Frank Trask, Perry Munson, Thomas 
H. Tyson, Samuel P. MeEwen, Dr. George Warne, 8. 8. Allen, 5. M. 

Marquette, A. F. Williams, C. B. Kandy, George B. Warne, 
91 b. C. Hale, T. J. Marinus, John Ganier, D. 8. Deering, George 
Hovey, J. J. Davis, J. M. King, W. Wallace. 

And was also known to Elias 8. Hovey, who now resides at Swan- 
ton, lowa, and that such knowledge and use was open and notorious 
and known to the public at that time and place, and that such use 
was before the pretended invention by said Green. 

And the defendant avers that the alleged invention and all the 
substantial, material, and meritorious components thereof were 
more than two years before said Green made any application for a 
patent and a long time before his alleged inventions described in 
certain printed books, pamphlets, and publications as follows, 

to WIL: 
92 In a report of Thomas Spencer, superintendent, and Henry 
W. Allen, inspector, of the salt wells at Syracuse and Salina, 
in the State of New York, and dated January Sth, A. D. 1842, in 
which the material parts of said pretended invention are described. 

In a report of said Spencer and Allen concerning said salt wells 

and the method of sinking wells at said places, dated January 9, 


1541. 
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In a report made by Richard Wright and James M. Allen, of said 
Syracuse, concerning the salt wells of Salina and Syracuse, New 
York. 

In a report of the superintendent of the sait wells in said Syra- 
cuse, dated January, 1853, on pages 10 and 11, in which the material 
parts of said claim and invention are described. 

In a certain book or publication known as “ McKenzie’s 

93 Five Thousand Receipts,” published by James King, Jr., and 

Brother, at Philadelphia, A. D. 1829, and being a republica- 

tion from a London edition of the same work, on page 388, in which 
all the material parts of said pretended invertion are described. 

In a certain book known as and called “Un’s Dictionary of Arts 
and Manufactures,” published more than twenty years ago, but in 
what year defendant cannot now state, on pages 65, 66, and 67, in 
which all the material parts of said pretended invention are de- 
scribed. 

[In volume 35 of a certain work known as “ Ree’s Cyclopedia,” 
published in Philadelphia about A. D. 1817, under the title of 

“Spring Draining Pump;’ also in volume 5 of said work, 
O4 under the title of “ Borer in Ru-al Economy,” in each of which 

volumes all of the material parts of said pretended invention 
are described. 

Also in a book published in A. D. 1859 or 1860 by authority of 
the State of New York, entitled “ Transactions of the State Agri- 
cultural Society of the State of New York for the Year 1859,” on 
page 280, where all the material parts of said pretended invention 
are described. 

Also in a certain report of Thomas Spencer, of Syracuse, New York, 
contained in the annual report of the New York State Agricultural 
Society for the year 1845 and published A. D. 18438 or 1844, on pages 
8 and 9, in which all the material parts of said pretended invention 
are described. 

This defendant, further answering, states that said inven- 

95 tion, after it was claimed to have been made in 1861 by the 

said Nelson W. Green, at Cortland, in the State of New York, 

was by him made and put in use, under his order and direction, 

in the said county of Cortland, and was allowed to go into public 

use, with his knowledge and consent, and was allowed to remain in 

such use from October, 1861, until in Mareh, 1866. when be made 

his first appearance for a patent, and that the said invention was 

used in public in said Cortland and was known to Byron Mudge, 

A. P. Smith, James Carmichal, James Suggett, W. 8. Hunter, Wil- 

liam O. Bonnard, M. M. Waters, Julius A. Graham. Henry Bates, 

Henry Mead, Edward Ashdown, Horace Baker, Horato 

O65 Ballord, Ebinezer Mudge, Ira V. Hicks, James Freeman, 

Henry Woodruff, George N. Copeland, and Cornelius Brown, 

all of whom knew of such use for more than two years from the 

time said invention is claimed to have been made and before the 
suid Green made any application for a patent. 

This defendant, further answering as to the well he has and uses, 
and the only well that this defendant ever possessed, owned, used, or 
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in any manner controlled, states that his well was not made in the 
manner claimed by said complainants in their bill of complaint, nor 
in manner and form like the said wells claimed by said complainants 
in any particular. 
This defendant says that he has no well except an open- 
97 dug well at his house, in Independence, and an open-dug 
well on his farm, in Perry township, Buchanan Co., Lowa, 
with a hole drilled in the rock in the bottom. 

That all the wells he owns are open wells. 

This defendant says that he has made some wells since 1871, and 
that he makes all his wells by boring down to and into the water; 
then putsin a tube, with large holes in the bottom, without a sere-n ; 
attaches a sand pump and pumps out a quantity of fine mud; then 
puts in a tube with wire sere-ns over the holes and attaches to that 
apump. This is his method of making wells. Defendant says that 
he never makes wells by driving a rod or instrument into the ground 

without removing the earth upwards as it is in boring. 
98 And the defendant denies that the said pretended inven- 
tion in said bill of complaint described or any material part 
thereof was not known or used or had not been on sale or in public 
use for more than two years prior to the date of said pretended let- 
ters patent or to the date of the application therefor and with the 
knowledge and consent of the said Green; but he avers that, if it 
shall be held that said Green was the first or original inventor of 
said invention or anv substantial or material part thereof, that after 
his said invention and before he ever took any measures to obtain a 
patent and prior to the date of said patent, and for a date of more 
than five years before the date of his pretended application for a 
patent, said invention as claimed in said bill of complaint 
99 and in said pretended letters patent and the substantial and 
material parts thereof were in common, public use, and were 
on sale with the knowledge and consent of the said Nelson N. Green, 
and that he, with full knowledge of said public use and sale, aban- 
doned the said pretended invention, if any he had, and ded-cated 
the same to the use of the public. 

And the defendant avers that any letters patent which may have 
been issued to said Green in the premises were obtained by fraud 
and deceit, and that all and singular the several allegations in the 
application, specifications, — claims of or pertaining to said original 

and to the surrendered and reissued letters patent were wholly 
100 = false, fraudulent, and untrue, as the said Green has always 
well known,‘and denies that the several owners in said origi- 
nal letters patent joined in the surrender of said letters patent or in 
the application for a reissue of the same; and, likewise, on informa- 
tion and belief, denies that said original letters patent were ever 


' surrendered to the said Commissioner of Patents, as claimed in said 


bill, for good and lawful cause, but, on the contrary, the defendant, 
on information and belief, alleges that said reissued patent on which 
this complaint is brought was obtained by fraud and for the fraudu- 
lent purpose of enabling the said N. W. Green, complainant, and the 
other owners of said letters patent to include in said reissued letters 
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patent more and other matters and things than those of which 
101 he was or claimed to be the first or original inventor and more 
than he or the said complainants were entitled to include in 
lis said original letters patent and things and inventions of which 
he, the said N. W. Green, was not, at the time of his said original 
patent or his said application therefor, the first and original inventor, 
and that said reissued letters patent, on which this suit is brought, 
does include, describe, and contain and claims to have patented 
therein inventions and things of which the said complainant, the 
said Nelson W. Green, was not the first and original inventor; and, 
further, that, upon the face of said letters patent, the invention therein 
patented appears to be different from the invention patented 
1014 and claimed in said original letters patent, and that the same 
are therefore void and of no effect. 

And the defendant therefore says, on information and belief, that 
said reissued letters patent on which this suit is brought were ob- 
tained by the said Nelson W. Green by false and fraudulent repre- 
sentations and suggestions to the Commissioner of Patents, and that 
said patent is therefore void. 

This defendant, further answering, says that the well as invented 
and patented by the said Nelson W. Green, and as described by him 
in his said letters patent and the specification thereto annexed and 
also to the reissue of the satmme,will not work and make a well in the 

soil as it Is In lowa. 
1013 That in no part of the premises occupied by him, as this 
defendant is informed and believes, would such a well be of 
any use or benefit to this defendant. 

This defendant says that by reason of the imperfections in the 
construction of said wells and the manner in which the said Green 
describes them they will not succeed as wells in the soil of Lowa, but 
are Wholiy and totally a failure by reason of the accumulation of 
fine particles of matter in the tube. 

This defendant further avers, on information and belief, that.some 
time in the years 1871 and 1872 Elias S. Hovey and Elijah A. 
Ilovey did discover and invent a method or process by which wells 

could be made in the soil of Iowa. 
102 That some time in 1872 the said Elias 8S. Hovey procured 

from the Commissioner of Patents, at the office of said Com- 
missioner, at Washington, in the District of Columbia, letters patent 
bearing date on the 20th day of F.bruary, 1872, and numbered 
123,903, and that said process is entirely independent from and dif- 
ferent than the process pretended to have been invented by said 
Nelson W. Green, and is not any infringement on the rights or 
claims of the complainants herein, which letters patent or a duly 
certified copy thereof this defendant is ready to exhibit to the court 
dnd to present the same for Inspection at such time or times as may 
by the honorable the judges of this court be required. 
: And this defendant further avers and states to this court that 
103 = by means of the removal of the earth upwards out of the well 

pit as described in said letters patent issued to the said Elias 
S. Hovey, No. 123,903, as stated in said letters patent and the speci- 
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fications accompanying the same, the said process invented by the 
said Hovey will and does make a good and useful well in the soil 
as it is in the State of Iowa and especially in the land occupied by 
this defendant, whereas a well made as stated and deseribed in the 
process as claimed to have been invented by the said Nelson W. 
Green and as set out in his letters patent reissue No. 4372 and the 
specifications accompanying the same a well could not be success- 
fully made in the soil of the premises occupied by this defend- 
ant. 
104 This defendant says that he is the owner of the right to 
wake wells by tlie process patented to Elias 8S. Hovey as set 
out in his patent No. 123,903 for the State of Iowa; that he makes 
all the wells he has ever made by that process; that he bores to 
water and uses the Hovey process for the purpose of cleaning out the 
well pit; that he has never made a well according to Green’s patent, 
except for experiment. 

And this defendant denies all and all manner of unlawful combi- 
nations and confederacy wherewith he is by the said bill charged, 
without this, that there is any other matter, cause, or thing in the 
said complainants’ said bill of complaint contained material 

necessary for this defendant to make answer unto and not 
105 herein and hereby well and sufticiently answered, confessed, 

traversed, and avoided and denied is not true to the knowl- 
edge and belief of this defendant; all which matters and things this 
defendant is ready and willing to aver, maintain, and prove as this 
honorable court shall direct, and prays to be hence dismissed with 
his reasonable costs and charges in this behalf most wrongfully sus- 
tained. 

(S’g’d) LAKE & HARMON,.. 

Solicitors and of Counsel for Defendant. 


District oF Iowa, ss: 


I, Geo. Hovey, the above-named defendant, having been duly 
sworn deposes that what is contained in the foregoing answer, 
106s so far as concerns my own act and deed, is true to my own 
knowledge, and that what relates to the act and deed of any 
other person or persons I| believe to be true. 
(Signed) GEO. HOVEY. 


Subscribed and sworn to before me this 24 day of April, A. D. 
1879, by Geo. Hovey. 
[SEAL. | JED. LAKE, 
Notary Public, Buchanan County, Iowa. 


(Endorsed :) 1350. United States circuit court, district of Iowa. 
In equity. William D. Andrews et al. vs. Geo. Hovey. Filed May 
13, 1879. E. R. Mason, clerk. Lake & Harmon, solicitors for de- 
fendant, Independence, lowa. 
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107 And on the 26th day of May, 1879, the complainants, by 
their solicitors, filed in said cause their replication to defend- 
ant’s answer in the words and figures following, to wit: 


108 Replication. 
In the Cireuit Court of the U. S., District of Iowa. 
W. D. ANpreEws AND Bro. et al. vs. Georak Hovey, Defendant. 


The replication of W. D. Andrews & Bro. ef al., complainants, to the 
answer of George Hovey, defendant. 

These repliants, saving and reserving unto themselves — and at 
‘all times hereafter all and all manner of benefits and advantages of 
exceptions which may be had or taken to the manifold insufficiencies 

of the said answer, for replication thereunto say that they will 
109 aver, maintain, and prove their said bill of complaint to be 
3 true, certain, and sufficient in law to be answered unto, and 
that the said answer of said defendant is uncertain, untrue, and in- 
‘eufficient to be replied unto by these repliants, without this, and any 
‘other matter or thing in said answer whatsoever contained material 
or effectual in the law to be replied unto and not herein and hereby 
well and sufficiently replied unto, confessed or avoided, traversed or 
denied, is true; all which matters and things these repliants are and 
will be ready to aver, maintain, and prove as this honorable court 
shall direct, and humbly pray as in and by their said bill they have 
already prayed. 
(Signed) RICKEL, WEST & EASTMAN, 

Complainants’ Solicitors. 
110-118 (Endorsed:) W. D. Andrews & Bro. et al. vs. George 
Hovey. Replication of complainants. Filed May 26, 

1879. E. R. Mason, clerk. Rickel, West & Eastman, complainants’ 
solicitors. 
119 And on the 2 day of January, 1880, in the record of the 

proceedings in said court, is an entry in said cause in the 
words and figures following, to wit: 
120-122 United States Circuit Court, District of Jowa. October 

Term, 1879. Friday, January 2, 1880. 
Wm. D. ANDREWws ef al. ) 
vs. > Eq. No. 1350. 
GEORGE Hovey. 
DECEMBER 30, 1879. 
Leave granted, by consent of counsel, to amend answer. 


(Signed) J. M. LOVE, Judge. 
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123 And on the Ist day of March, 1880, the defendant, by his 
solicitors, filed in said court a motion for leave to file amend- 
ment to his answer in the words & figures following, to wit: 


124 Motion. 
UNITED STATES OF AMERICA: 
In the Cireuit Court in and for the District of Iowa. In Equity. 


7 WitiiamM D. ANDREws, GEORGE H. ANDREws, et al. 
4 U8. 
GEORGE Hovey. 


Now comes the respondent in the above-entitled cause, George 
Hovey,and submits to the court the annexed amendment to his an- 
swer herein and asks leave of court to file the same in this cause. 

The defendant states that the citations of the printed publications, 
as stated in this amendment, are made in the original answer, to 
wit: 


2... 


The citation to Reese Cyclopedia is to a different edition, but 
125 is the same work, only the edition to which we have been 
able to get access was published in 1819 instead of 1817, as 
stated in the edition cited in the original answer. ‘The reference 
made to Mackinzie’s 5,000 Receipts in the amendment is one pub- 
: lished in 1829, on page 500, and is the one to which we can get ac- 
cess, While this one, cited in the original answer, was published in 
1829 by J. King, on page 388. 

Wherefor- this defendant says that the amendment does not in 
any manner increase the proof necessary to be made by the com- 
plainant- and does not change the nature of the answer, and asks 
that it may be filed without costs or terms. 

(Signed) LAKE & HARMON, 
Solicitors for Def’t. 


| 

The solicitors ask that they may file the same amendment 
, 126 __ to all the cases tried of this nature in which they appear for 
. the defendants. 

(Signed) LAKE & HARMON, 
‘ Solicitors for Numerous Def ’ts. 
’ District or Iowa: 


The application for leave to file the foregoing amendment in the 

case specified above and cases of the same nature coming on for 

. hearing this day at chambers, Lake & Harmon being present for 

the defendants and Rickel, West & Eastman for the complainants, 

and the complainants’ counsel waiving all objections to said motion 

and not resisting the same, it is ordered that said motion be allowed 
and that leave be granted to file said amendment accordingly. 

December, 30, 1879. 
(S’g’d) J. M. LOVE. 
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127 Amendment to Answer. 
Unitep States OF AMERICA: 
In the Circuit Court in and for the District of Iowa. In Equity. 


WittiaAmM D. ANpREws, GreorGE H. ANDREWs, e al. 


Us. 


Now comes —— , the defendant in the above-entitled cause, 
and, leave of court having been first obtained to make an amend- 
ment to his answer herein filed, in addition to the matters and facts 
l:eretofore in his answer in this cause filed, states: 

That the invention patented by Nelson W. Green and claimed by 

him to be his invention, as set forth in the bill of complain- 
128 ants herein, was, long prior to the time of such claimed in- 

vention, mentioned and deseribed in certain printed publica- 
tions and books as follows: 

In Reese Cyclopedia, published in London, England, about the 
year 1819, in volume 5, under the head or title of “ Borer in Ru-al 
Economy;” and in volume 33, under the head or title of “Spring 
Draining Pump,” and in volume 388, under the head of “ Well in 
Ru-al Economy.” 

Also as shown in plates, volume 1, plate 37, of said Reese Cyclo- 
pedia, under the head of “Agriculture.” Said work known as Reese 
Cyclopedia is not paged, but the subject are arranged in alphabet- 
ical order, and the above subjecis are described under the several 

heads and plates as stated. 
129 Also in a certain book known as Mackenzie’s 5,000 Re- 
ceipts, published in Philadelphia about the year 1829 by one 
J.J. Woodward, on page 500, under the head and title of “To Raise 
Water in All Situations.” 

Also in a certain book known as Livingston’s South Africa, being 
an account of the missionary travels and researches in South Africa 
by David Livingston, published by Harper Brothers in 1858, 1859, 
1860, on page 59 of said book. 

Also in certain letters patent of the United States issued to Levi 
Disbro Nov. Ist, 1830. 

Also that said claimed invention was known in all its various 
parts, and the principles involved in said invention were used by 

and known to the following persons residing at Preble, in the 
130 county of Courtland and State of New York, to wit: William 

KE. Tallman, now deceased; Moses C. Tallman, Mrs. Moses C. 
Tallman, Abram Vandenburg, Theodore Klock, Thomas Getman, 
John Wilbur, Edwin Wilbur, Charles White, George Taylor, Calvin 
Sheppard, John D. F. Woolston, John Hilligus, and Ezra Hilligus, 
who had knowledge of the same at Preble aforesaid. 

Also Henry C. Tallman, residing at Tully, Onondaga county, 
New York, who had knowledge of the same at Preble. 
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Also to Timothy H. Buxton, Chancey Buxton, Hiram Adams, 
Alonso Burr, Jabez B. Warren, and Spencer Cronkite, who resides at 
Warsaw, New York,and who knew of such use at Warsaw aforesaid. 

Also to b. C. Hales, who resides at Quasqueton, Iowa, and 
13 to Elias 8S. Hovey, who resides at Swanton, Iowa, and to 8S. W. 
Fenstermaker, J. E. Trexler, and Martin Rust, who reside at 
Waterloo, lowa, and to William Codling, who resides at Fairbank, 
Iowa, and to M. B. Trins, John A. Davis, E. W. Purdy Almon I. 
Francis, Oliver Marquett, Walton Hill, H. A. King, — W. H. H. 
Morse, who reside at Independence, [owa, and knew of such use at 
Independence, Lowa, aforesaid. 

This defendant further state- that after the time that the said Nel- 
son W. Green claims to have invented said well or process the same 
was abandoned by the said Green to the publie and was used by the 
public for more than two years before a patent was applied for. 

Wherefore defendant asks that the foregoing may be made 
132. apart of his answer in this case in addition to the matters 
and facts as alleged in the original answer filed. 


? 
Solicitors for Defendant. 


Unirep States OF AMERICA, District of Jowa: 


a, , being duly sworn, deposes and says that I am the de- 
fendant in the above-entitled cause; that the matters as set forth in 
this amendment to my answer are true, so far as my own knowledge 
is concerned, and those stated on belief 1 believe to be true. 


Subscribed in my presence and sworn to before me by — 
this — day , 1880. 


133 Witness my hand and seal. 


Notary Public. 


Wittiam D. ANpDREws ef al. 
us. 
GEORGE Hovey and Other Causes. 


M-r-. Rickel, West & Eastman, of Cedar Rapids, lowa, and solie- 
itors for complainants, do hereby consent that the amendment to the 
answer fo which the within is a copy may be used by defendants in 
lieu of the one that Judge J. M. Love gave order to be filed on the 
30th day of December, 1879, arid that this may be used in all the 
cases, as the other was ordered to be used. 

Jan. 22, 1880. 

(Signed) RICKEL, WEST & EASTMAN 


Solicitors for Complainants. 


134 (Endorsed:) Wm. D. Andrews, Geo. H. Andrews, e¢ al. vs. 

George Hovey. Amendment to answer and order of J. M. 
Love, dist. judge, allowing same, filed in this cause and in all other 
causes. Consent of Rickel, W.«& E. to file this in lieu of one ordered. 
Lake & Harmon, solicitors for defendants. Filed Mar. 1, 1880.  E, 
R. Mason, clerk. 


98 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 
135 And on the Ist day of March, 1880, the defendant, by his 

fot te vo filed in said cause an amendment to his answer in 
the words and figures following, to wit: 


136 Amendment to Answer. 
UNITED STATES OF AMERICA: 
In the Circuit Court in and for the District of Iowa. In Equity, 


WitiiAM D. ANprReEws, GrorGE H. ANDREws, et al. 
vs. 


GEORGE Hovey. 


Now comes George Hovey, the defendant in the above-entitled 
cause, and, leave of court having been first obtained to make an 
amendment to his answer herein filed, in addition to the matters 
and facts heretofore in his answer in this cause filed, states— 

That the invention patented by Nelson W. Green and claimed by 

him to be his invention, as set forth in the bill of complain- 
137 ~=— ants herein, was, long prior to the time of such claimed in- 

vention, mentioned and described in certain printed publica- 
tions and books as follows: 
In Reese Cyclopedia, published in London, England, about the 
year 1519. 
In volume 5, under the head or title of “ Borer in Rural Economy.” 
And in volume 33, under the head or title of “Spring Draining 
Pump,” and in volume 38, under the head of “Well in Rural 
Economy.” 
Also as shown in plates, volume 1, plate 37, of said Reese Cyclo- 
pedia, under the head of “Agriculture.” 
Said work known as Reese Cyclopedia is not paged, but the sub- 
jects are arranged in alphabetical order, and the above subjects are 
deseribed under the several heads and plates as stated. 
138 Also in a certain book known as “ Mackenzie’s 5,000 Re- 

ceipts,”’ published in Philadelphia about the year 1829, by 
one J. J. Woodward, on page 500, under the head and title of “ To 
Raise Water in all Situations.” 

Also in a certain book known as “Livingston’s South Africa,” 
being an account of the missionary travels and researches in South 
Africa by David Livingston, published by Harper Brothers, in 1858, 
1859, 1860, on page 59 of said book. 

Also in certain letters patent of the United States issued to Levi 
Disbro Noy. Ist, 1850. 

Also that said claimed invention was known in all its various 
parts, and the principles involved in said invention were used by 
and known to the following persons residing at Preble, in the country 

of Cortland and State of New Y ork, to wit: William E. Tall- 
1389 man, now deceased; Moses C. Tallman, Mrs. Moses C. Tall- 

man, Abram Vandenburg, Theodore Klock, Thomas Getman, 
John Wilbur, Edwin Wilbur, Charles White, George Taylor, Calvin 
Shepard, John D. F. W oolston, John Hilligus, and Ezra Hilligus, 
who had knowledge of the same at Preble aforesaid. 
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Also Henry C. Tallman, residing at Tully, in Onondaga county, 
New York, who had knowledge of the same at Preble. : 

Also to Timothy H. Buxton, Chancey Buxton, Hiram Adams, 
Alonson Burr, Jabez B. Warren, and Spencer Cronkite, who reside at 
Warsaw, New York, and who knew of such use at Warsaw afore- 
said. 

Also to B. C. Hale, who resides at Quasqueton, Iowa, and to Elias 
S. Harvey, who resides at Swanton, lowa, and to 8. W. Fenster- 

maker, J. E. Trexler,and Martin Rust, who reside at Water- 
140 ~=—joo, Iowa, and to William Codling, who resides at Fairbank, 

Iowa, and to M. B. Tims, John A. Davis, E. W. Purday, Al- 
mon I. Francis, Oliver Marquett, Walton Hill, H. A. King, W. H. 
H. Morse, who reside at Independence, lowa, and knew of such use 
at Independence, lowa, aforesaid. 

This defendant further states that after the time that the said Nel- 
son W. Green claims to have invented said well or process the same 
was abandoned by the said Green to the public, aiid was used by 
the public for more than two years before a patent was applied for; 
wherefore defendant asks that the foregoing may be made a part of 

his answers in this case in addition to the matters and facts 
141 as alleged in the original answer filed. 
(Signed) LAKE & HARMON, 


Solicitors for Defendant. 


Unitep Srates oF America, District of Iowa: 


I, George Hovey, being duly sworn, deposes and says that I am 
the defendant in the above-entitled cause; that the matters as set 
forth in this amendment to my answers are true, so far as my own 
knowledge is concerned, and tliose stated on belief L believe to be 
true. 


Subscribed in my presence and sworn to before me by George 
Hovey this 25 day of February, 1850. 


Witness my hand and seal. 


[SEAL. | (Signed) JED. LAKE, 
Notary Public in and for Buchanan County, Lowa. 
142 (Endorsed :) William D. Andrews, Geo. H. Andrews, et al. vs. 


Geo. Hovey. Amendment to Answer. Filed Mar. 1, 1880. 
E. R. Mason, clerk. Lake & Harmon for def'ts. 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


143 And on the 14th day of June, 1880, the defendant, by 
Lake & Harmon, his solicitors, filed in said cause a list of 
wells made by defendant in the words and figures following to wit: 


144 Notice of Provisions in Stipulation Dec. 13th, 1879. 
Unitrep STATES OF AMERICA: 
In Cireuit Court for the District of Iowa. 
WinttiaAM D. AnpRews, GeorGce H. ANDREWS, ef al. 


vs. 
GEORGE Hovey. 

In accordance with the provisions in the stipulation entered into 
by and between the complainants and defendant herein, by Rickel, 
West and Eastman, solicitors for complainants, and Lake and Har- 
mon, solicitors for defendant, on the 13th day of December, 1879, 
at the city of New York, and in pursuance of the conditions in 

said stipulation, notice is hereby given that the defendants 
145 hereinafter named, against whom suits have been brought for 

iufringing letters patent reissue No. 4872, dated May 9th, 
1871, issued to Nelson W. Green, by the above-named complainants 
in the above-named court, admit that they each have a well made 
in the same manner, and the method of construction was the same 
as that used by the above-named defendant, George Hovey, since 
1871. lease No. 1260: 

W. Butterfield, No. 1267. 

H. Griswold, No. 1270. 

William Hayes, No. 1275. 

G. W. Rice, No. 1277. 

Ic. Stratton, No. 1345. 

J. Couch, No. 1855. 

G. M. Miller, No. 1356. 

C. Marton, No. 14] 

J. Burke, No. 1420. 

M. Emisminger, No. 1422. 

J. Hollett, No. 1424. 
146 J. Klotzbach, No. 1425. 
W. H. H. Morse, No. 1428. 

W. B. Phelps, No. 1433. 

Ké. S. Wileox, No. 1351. 

E. K. Jenks, —. 

[t is further admitted by the defendants whose names are here- 
inafter written that they each have a well made in the same man- 
ner and by the same process of construction as used by the defend- 
ant, George Hovey, but that their wells were made and used and 
were in successful operation before the date of said reissued letters 
patent No, 4572, issued to Nelson W. Green and dated the 9th day 
of May, 1871, and for that reason they are not liable to pay any 
royalty or any costs or damages in the suits pending against them, 

to wit: 
147 No. 1264, Jéli Cutshaw. 
No. 1269, A. Hayeman. 
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No. 1344, S. L. Adams. 

No. 1347, J. Durkee. 

No. 1354, John Miller. 

No. 1421, J. Hasbrook. 

No. 1423, J. D. Keele. 

No. 1468, Samuel Smith. 

No. 1357, Pat Ney. 

The following- named defendants state that the wells they have 
are open-dug w ells : 

No. 1261, "E. Baggot; 1272, J. Kesher; 1274, H. B. Philips; 1276, 
W. E. Snow; 1279, Mont. Smith; 13849, Pat. Farrell: 1351, E. K. 
Jinks; 1352, Dolph Jinks; 1419, William Davis; 1427, R. R. Plane: 
1431, A. H. Trask; 1432, B. Glager; 1504, O. Harrington; 1520, 
Bradford Lewis; 1466, J. Hockings; 1298,-A. B. Darvell. 

The following-named defendants say that their wells are 

148 made by boring down and into the water with a large augur 

and removing the earth upwards out of the hole and insert- 

ing the tubing, from six to sixteen inches in diameter, which tubing 

forms the lining of the well, and inside of which is placed the 

pumps, and therefore is different in its construction from any of the 

wells named by the defendants whose cases have been selected for 
trial by the complainants herein, to wit: 

No. 1346, W. O. Curtis. 

No. 1348, W. Daly. 

No. 1351, E. K. Jinks, 2 wells. 

No. 1353, Adam Kiefer. 

No. 1359, W. Richmond. 

No. 1362, C. Weitman. 

No. 1546, David Zimmerman. 

No. 1297, J. Bills. 

— 1302, Nathan Hayes. 

No. 1307, J. F. Spuir. 

No. 1312, George H. Webb. 

No. 1313, James Wood. 
149 No. 1474, Merritt and Mills. 
No. 1300, Edward Forrester. 

No. 1273, Benjamin Miller. 

The following-named persons have places that they bought with 
the wells on them, and don’t know when or how they were con- 
structed : 

No. 1266, C. C. Cadwell. 

— 1418, J. Cling. 

Of which facts the complainants and their solicitors will take due 
notice, and the original of this will be filed with the clerk of the 
United States circuit court at Des Moines, lowa, to be attached to 
the stipulation to which it refers. 

(Signed) LAKE & HARMON, 
Solicitors for Def'ts. 


Due, legal, and timely service of this notice accepted by us, and 
copy of same received at Cedar Rapids, lowa, this 3d day of Feb- 
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150 ~—ruary, A. D. 1880, but we refuse to be bound by the fore- 
going stipulation or notice in any manner, & claim that it is 
not in accordance with the agreement of Dec. 13th, 1879, made in 
New York city. 
(Signed) RICKEL, WEST & EASTMAN, 


Solicitors for Complainants. 


We further give notice to solicitors for defendants that we are 
ready and willing to enter into stipulation contemplated by stipu- 
lation made in New York city Dee. 15th, 1879, & that if we are to “ 
proceed with the 5 cases selected for hearing by us we shall insist 
on all other eases abiding the result of such cases, & that the same 
decree be entered in all other cases as is rendered in said causes 

so seected for hearing, except in those cases where 
151 ~=def’ts may show that their wells are open or dug wells. 
(Signed) RICKEL, WEST & EASTMAN, 


Solicitors for Complainants. 


, 


This was not returned to us until Feb’y 25th, 1880, at 3.50 p. m. 
(Signed) LAKE & HARMON. 


(Iend.:) U. S.cir. court. W. D. and G. H. Andrews et al. vs. George 
Hovey. Lake & Harmon, sol’rs for def’t. 
(End.:) William D. Andrews, Geo. H. Andrews, et al. vs. Geo. 
Hovey. List of parties whose wells are made by Hovey ; those made ; 
before 1871: those who are dry; those who have them made with 
large augur and lined. Filed June 14,1880. E. R. Mason, clerk. 


152 And on the 14th day of June, 1880, the defendant, by his 
solicitors, filed in said cause a notice as to proof of prior 
use in the words and figures following, to wit: 
153. Uwnirep STaTEs OF AMERICA: 
In Circuit Court for the District of lowa. In Equity. y 


WittiAM D. ANDREws, GEO. H. ANDREWS, et al., Comp’ts, 


aa 


vs. 
GEORGE Hovey, Def’t. 5 


To the above-named complainants, and Rickel, West, and Eastman, 
their solicitors: 

You are hereby notified that in taking the testimony on the part 
of the defense in the above-entitled — the said defendant will prove 
the prior use of the pretended invention of Nelson W. Green by the 
following-named persons in addition to those named in the answer 

and the amendment to the answer: M. B. Tims, John A. 
154 Davis, Almon I. Francis, O. Marquette, W. Hill, E. W. Purdy, 

H. A. King, and W. H. H. Morse, who reside at Independ- 
ence, lowa, and who knew of its use at Independence, Iowa; “we J. 
E. Trexler and Martin Rust, who reside at Waterloo, lowa, and who 
knew of said well at Independence, Iowa. 
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The depositions of said witnesses will be taken in due time, to be 
used in the trial of said cause and all other causes tried in aceord- 
ance with stipulations heretofore made. 

(Signed) LAKE & HARMON, 
Solicitors for Def’t. 


Due, legal, and timely service of this notice accepted at Cedar Rap- 
ids, Iowa, this 2d day of January, 1880, by us. 
(Signed) RICKEL, WEST & EASTMAN, 


Solicitors for Complainants. 


(End:) Wm. D. Andrews et al. vs. George Hovey. Notice as to 
proof of prior use. Filed June 14, 1880. E. R. Mason, clerk. 


155 And on the 14th day of June, 1880, the defendant, by his 

solicitors, filed in said cause a notice as to using testimony of 
Edward Ross ef al. on hearing in the words & figures following, 
to wit: 


156 Uwntrep Srates or America, District of Iowa: 
In Circuit Court. In Equity. 
WiiiiaAmM D. AnpreEws, Geo. H. ANpDReEws, et al., Complainants, 
vs. 
GEORGE Hovey, Def’t. 


To the above-named complainants and Rickel, West and Eastman, 
their solicitors : 

You are hereby notified that at the hearing of this cause and the 
four other causes selected by you to be tried in the actions brought 
by you against this and other defendants for infringement of letters 
patent reissue No. 4372, dated 9th May, 1871, the defendants will 

ask the court to admit the testimony of Edward Ross and 
157-6713 John H. Campbell for the purpose of proving prior use 
in these cases. 
(Signed) LAKE & HARMON, 
Solicitors for Def’t. 


We truly accept due servace of this notice and the rec't of a copy 
of the same at Independence, Iowa, this 2d day of April, 1880. 
(Sigied) ' RICKEL, WEST & EASTMAN. 
Solicitors for Complainants. 
(Endorsed :) Wm. D. Andrews et al. vs. George Hovey. Notice that 
def’t will use testimony of E. Ross & J. H. Campbell at hearing. 
Filed Jun- 14, 1880. E. R. Mason, clerk. 
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672 In the Cireuit Court of the United States ‘or the Southern 
District of lowa, Central Division. In Jiquity. 


Wm. D. Anprews ef al., Complainants, 
vs. 
GEORGE Hovey, Respondent. 


This suit, with a large number of others against other defendants 
now pending in this court, is based upon reissued letters patent No. 
4372, granted to Nelson W. Green, one of the complainants, under 
date of May 9, 1871, the original patent, No. 73425, bearing date 
January 14, 1868, and having been issued for an “ improved method 
of constructing artesian wells.” 

The bill alleges an infringement on the part of the defendant, and 
prays for an injunction, accounting, damages, and further relief. 

The answer, In substance, denies that Green was the or'ginal in- 
ventor of the alleged improvement, avers that the alleged invention 
was known and in public use for more than two years prior to the 
date of the original letters patent; that Green, if he was an original 
inventor, abandoned his inventions and knowingly permitted its 
public use for more than two years before applying for a patent ; 
that the reissue is a departure from the original letters patent and 
embraces different and more extensive claims than are covered by 
the original, and also denies that defendant has infringed upon the 
rights and invention held and owned by the complainants. 

As already stated, there are pending in this court a large number 
of causes brought by the complainants for alleged infringements 
upon their rights, and in the district of Minnesota similar suits are 
pending, in which the issues are substantially the same. 

lor convenience’s sake it was agreed that these causes should be 


heard at one and the same time before the judges of the district of 


Minnesota and the districts of lowa,and accordingly at the October 
term, 1552, of this court such hearing was had and the questions at 
issue were very fully and ably presented, bothin print and by oral 
argument, before the court. At the time there was pending before 

the Supreme Court at Washington the case of Wahl vs. Hine, 
673 on appeal from the district of Indiana, in which cause this 


same patent was involved, and it was hoped the decision of 


that case would give us a final and authoritative decision upon the 
more important questions discussed in this court. 


c 


When the judgment in Wahl vs. Hine was announced, however, 


it appeared that the judges were equally divided in opinion therein, 
eight only of the members of that court having sat in the case, and 
hence no opinion upon the merits was reached or announced in 
that cause. 

It became, therefore, the duty of this court to consider the ques- 
tions submitted unaided by the decision in Wahl vs. Hine, and we 
have endeavored to give them the consideration which their im- 
portance demands. Upon many of the questions involved a very 
large amount of evidence has been adduced, and the questions of 
Jaw and fact have been ably argued and presented by the counsel 
in the cause. 
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Stoneman, Rickel & Eastman, Hubbard, Clark & Dawley, A. R. 
West, Rogers & Rogers, for complainants; Lake & Harman, Wilson 
& Gale, for defendants. 


SHIRAS, District Judge: 

Assuming for the present that Nelson W. Green is entitled to 
the credit of being the inventor of what is commonly known as 
the “driven well,” we shall first consider the defense of abandon- 
ment—that is to say, the averment that he allowed the use of his 
invention to become part of the property of the public without 
asserting his right to a patent for the protection of his rights as an 
Inventor. 

In the case of Shaw vs. Cooper, 7 Peters, 202, it was held that 
“vigilance is necessary to entitle an individual to the privileges 
secured under the patent law.” It is not enough that he should 
show his right by invention, but he must secure it in the mode re- 
quired by law, and if the invention, through fraudulent means, 
should be made known to the public he should assert his right im- 
mediately and take the necessary steps to legalize it. 

The patent law was designed for the public benefit as well as for 
the benefit of inventors. * * * No matter by what means an 
invention may be communicated to the public before a patent is 
obtained, any acquiescence in the public use by an inventor will be 
an abandonment of his right. If the right were asserted by him 
who fraudulently obtained it, perhaps no lapse of time could give 
it validity. 

But the public stand in an entirely different relation to the in- 
ventor. 

The invention passes intu the possession of innocent persons who 
have no knowledge of the fraud, and, at a considerable expense, 
perhaps, they appropriate it to their own use. 

A strict construction of the act as it regards the public use of an 
invention before it is patented is not only required by its letter and 

spirit, but also by sound policy. * * * ‘The doctrine of 
674 presumed acquiescence, where the public use is known or 

might be known to the inventor, is the only safe rule which 
can be adopted on this subject. * * * Whatever may be the 
intention of the inventor, if he suffers the invention to go into 
public use through any means whatever without an immediate as- 
sertion of his right, he is not entitled to a patent, nor will a patent 
obtained under such circumstances protect his right.” 

In the ease of the Consolidated Fruit Jar Co. vs. Wright, 94 U.S 
96, it is said that the “inventor must comply with the conditions 
prescribed by law. If he fails to do this he acquires no title and his 
invention or discovery, no matter what it may be, is lost to him and 
is henceforward no more his than if he had never been in anywise 
connected with it. It is made thereupon, as it were by accretion, 
irrevocably a part of the domain which belongs to the community 
at large.” 

From the evidence in this cause it appears that in the summer 
of 1861 Nelson W. Green was a resident of Cortland, New York ; 
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that he was engaged in drilling and organizing volunteers for the 
army, and especially in connection with the 76th regiment of New 
York infantry, of which regiment he was appointed colonel; that 
whilst thus employed his attention was called to the subject of pro- 
curing pure water for the use“of his men, and that he set about to 
devise a means by which water could be readily procured from 
beneath the surface of the earth, thus avoiding danger from poisoned 
wells and springs, and also from the risk of being cut off from ac- 
cess to the ordinary sources of supply when in the presence of the 
enemy. 

The patentee himself testifies that in the summer of 1861 he had 
devised in his own mind a method of accomplishing this result, 
which he explained first to his drill squad and then to the officers 
of his regiment, and which consisted in driving a rod sharpened at 
the end into the ground and into the water-bearing stratum, then 
withdrawing the same and inserting a tube through which the water 
could be drawn by an ordinary style of pump. As a test of the 
method proposed, under the direction of Col. Green, an experiment of 
driving a rod down to the water was made near his house, and this ex- 
periment was followed by driving a well at the fair grounds at Cort- 
land at the expense and for the use of one Graham, who had the 
contract for furnishing food and other supplies at the camp on the 
fair grounds, This well was driven between the Ist and 15th of 
October, 1861, and was used generally by the men in camp as well 
as by Graham and his employés. 

We further find in the testimony of Colonel Green the following: 

Question 60. “After this experiment at the house and the making 
and use of the well at the fair grounds, what was your opinion as 
to the practicability of making wells by that process, either for gen- 
eral use or for the purposes of the army, as you had originally in- 
tended ?” 

Answer. “ The result of the two experiments referred to had upon 
my mind the effect to convince ime of the entire practicability and 
feasibility of the process for all the purposes named in the ques- 

tion.” 
675 Question 61. “ Did you take any steps, give any orders or 
directions for the procurement of material to be taken with 
your regiment into the field for the purpose of making wells to sup- 
ply that regiment with water wherever it might be situated ?” 

Answer. “I gave Lieutenant Mudge orders to procure such ma- 
terial for the purposes named, and gave Adjutant Robinson orders to 
furnish him with transportation for the same, and when‘at Albany 
made arrangements with the quartermaster general for the trans- 
portation of that material with the regiment when it went to the 
front.” 

By the testimony of the patentee himself it is shown that the in- 
vention claimed by him was perfected in conception in the summer 
of 1861, was demonstrated to be a success by practical use in Octo- 
ber, 1861; that the patentee caused the necessary apparatus to be 
procured to be taken with the regiment for its use when it moved 
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to the seat of war, and arranged with the authorities at Albany for 
the transportation needed therefor. 

The testimony of the patentee shows beyond the possibility of a 
doubt that his object and purpose in 1861 was to provide a means 
of supplying the men under his care with pure water, and protecting 
them from the danger to be apprehended from the polluted or poi- 
soned springs and wells, or from being cut off by the enemy from 
access to the usual sources of supply, and to this end he caused the 
apparatus to be used in driving wells to be procured and transpor- 
tation therefor to be provided. 

The sinking of the well at the fair grounds at Cortland and the 
providing the means for driving these wells whenever and wherever 
they might be needed by the regiment establishes beyond question 
the intent on part of Col. Green that this invention should be pub- 
liciy and commonly used by his regiment at any and all times and 
places. His own testimony shows that he explained his invention 
and the means of carrying it into effect, first to his drill squad and 
then to the officers of his regiment, and subsequently consented to 
the sinking and public use of jthe well at the camp ground, and yet 
he never cautioned any one to keep the method a secret, nor is it 
shown that in 1861 he ever mentioned to any one the idea of obtain- 
ing a patent or that he purposed doing so orthat he took any action 
looking to that end. All that he did tended to spread the knowl- 
edge of the mode of making these wells and of the success attending 
their use, and nothing whatever is shown indicating an intent to 
restrict the right to make and use the same to himself as a patentee. 

It is an admitted fact that Col. Green was a man of intelligence 
and education, and he must have known what the law required of 
him in ease he desired to secure his rights as an inventor under the 
provisions of the patent laws. He knew, then, that to secure his 
rights, if he desired to procure a patent, he must apply therefor be- 
fore permitting his invention to pass into general or public use. 
His own testimony conclusively shows that he gave publicity to his 

invention and consented to, nay, aided, in making the use 
676 thereof common and public. There is nothing in the evi- 

dence showing that he purposed or intended to make further 
or different experiments with a view to perfecting his discovery. 

He himself expressly testified that the experiment at his house 
and the driving and use of this well at the eamp ground convinced 
him of the feasibility of the process in making wells either for gen- 
eral or army use, or, as counsel for complainants, in their brief upon 
the facts, pages 17 and 18, state it— 

“The two experiments fully and satisfactorily demonstrated the 
general practicability of the process where no rock intervenes.” 

The evidence shows conclusively, therefore, that the invention 
was thought out and was put into satisfactory use, the use being an 
open and public one, whilst Col. Green's regiment was in camp at 
Cortland, and the necessary machinery aud tools, with transporta- 
tion therefor, were provided for continuing the construction and the 
open and publie use of other wells, and yet no step was taken by 
Col. Green for the procurement of a patent, nor was there at that 
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time any act done or statement made indicating a purpose or intent 
upon his part to apply for a patent in the future. 

[t is urged, however, that the reason why an application for a pat- 
ent was not made at that time was because Col. Green had become 
involved in serious difficulties on account of the shooting of Captain 
McNett, one of the officers of his regiment, on the 6th of December, 
186]. 

If it appeared from the evidence that Col. Green had in the fall of 
[S61 taken the initiatory steps for the procurement of a patent or 
had even unmistakably announced his intention so to do and it ap- 
peared that the accomplishment of such purpose was interrupted by 
the complications and difficulties arising out of the shooting of Cap- 
tain MeNett, it might then be claimed that these difficulties formed 
un excuse for the long delay in applying for a patent on part of Col. 
Green. 

But it will be borne in mind that the idea of this mode of con- 
structing a well was thought out in the summer of 1861, and the 
well at the camp ground was sunk before the 15th of October, and 
the shooting of McNett was not until December 6. 

lt is also shown by Col. Green himself that he gave the proper 
orders for the construction of the apparatus necessary to be used in 
sinking wells and that when in Albany he arranged for the trans- 
portation thereof with the regiment when it moved to the seat of 
war. If he thus had time and opportunity enough to provide 
the means necessary to furnish these wells for the common and 
public use of his regiment, can it be fairly claimed that he did not 
have time and opportunity to at least announce his purpose of pro- 
curing a patent, if such was then his intent ? 

It would seem that the utmost that can be said of the effect of the 
difficulties resulting to Col. Green from the shooting of Capt. McNutt 
is that thereafter his attention was so fully occupied thereby that he 

cave vo further thought to the subject of driven wells at that 
677 time, and hence did not in his own mind reach the conclu- 

sion that he would apply for a patent until several years had 
elapsed and these difficulties had begun to pass away and until it 
was brought to his attention that through the use of this mode of 
driving wells other parties had reaped large pecuniary benefits. 

But during this delay, extending to May, 1866, a period of over 
four years, the pablic had acquired rights through the open and 
uninterrupted use of the discovery. 


What the causes were that led to this long silence on the part of 


Col. Green are not so material as the fact itself that he made public 
the knowledge and use of his invention and then for over four 
vears remained wholly silent and took no action for the procure- 
ment of a patent. 

Can there be any question that Col. Green did permit his inven- 
tion to go into public use without an immediate assertion of his 
rights? 

In Egbert vs. Lippman 104, U.S., 333, it was held that “to con- 
stitute the public use of an invention it is not necessary that more 
than one of the patented articles should be publicly used,” it being 
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also held in the same case that “if an inventor, having made his 
device, gives or sells it to another to be used by the donee or vendee 
without limitation or restriction or injunction of secrecy, and it is so 
used, such use is public, even though the use and knowledge of the 
use may be confined to one person.” 

It is not questioned that the well at the camp ground was made 
with the knowledge and consent of Col. Green. It was for a public 
use, being constructed at the expense of the sutler, Graham, for the 
purpose of supplying water for use in the cook-rooms, as well as for 
general use by all connected with the regiment. 

There was no effort made to keep the mode of its construction 
secret, but rather the contrary. 

When the regiment left Cortland, New York, Col. Green exercised 
no control over this well, nor did he cause it to be taken up or other- 
wise kept from public use or knowledge. If he was the inventor of 
that description of well he certainly gave to Graham the full right 
to construct and use the well and to permit its use by others with- 
out any limitation whatever or any injunction of secrecy, thus 
bringing the case within the rule laid down in Egbert vs. Lippman, 
even if there were no further facts showing acquiescence in the pub- 
lic use of the invention; but these facts are not wanting, for it is 
proven by Col. Green himself that he caused the necessary tools and 
pipes to be procured for the use of the regiment when it went to the 
front, showing clearly that he proposed and intended to permit any 
number of wells to be sunk and used that might be needed by the 
regiment, thus showing that he contemplated a continuous public 
use of the invention without restriction or limitation. 

Again, the evidence shows that a large number of driven wells 
were made and used in and about Cortland and neighboring places 
during the years 1862, 1863, 1864, and 1865. It is now claimed 

that Col. Green had not actual knowledge of the existence of 
678 these wells, but was he not bound to know that the natural 

result of what he himselr had done and had caused to be 
done in the way of giving publicity to the success which attended 
this mode of making wells would be to spread their use by the pub- 
lic, unless he promptly prevented such result by procuring a patent, 
and can he now be heard to say that he did not know nor have 
reason to know that the use of these wells was becoming common 
in his own neighborhood, when the facts show that such was the 
natural result of his own acts? 

But we are not left to mere inference upon the question, as there 
is testimony showing satisfactorily that he had knowledge of the 
existence of a portion, at least, of these wells, and despite his own 
testimony, wherein he endeavors to destroy the weight of his testi- 
mony either by direct denial or by claiming that he did not, in fact, 
recognize certain wells which came under his notice to be driven 
wells, yet we think the preponderance of evidence is against him on 
this proposition, and that it must be held that he knew that such 
wells were being made and used. 

We find, therefore, as conclusions of fact: 

1. That in 1861 Col. Green’s purpose in devising his method of 
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driving wells was to furnish a ready means whereby the men of his 
regiment could procure a supply of pure water, and that he did not 
at that time contemplate procuring a patent therefor, and that he 
put his method of driving wells into public use in 1861 for the bene- 
fit of his regiment, and thereby dedicated or abandoned his inven- 
tion to the public. 

2. That his invention was in open and public use, with his knowl- 
edge and acquiescence, for more than four years before he applied 
for a patent thereon. 

From these conclusions of fact it necessarily follows that the let- 
ters patent originally granted and the reissued letters based thereon 
must be held invalid and void. 

II. It is also urged on behalf of defendants that the reissued pat- 
ent enlarges the scope of the original patent, is broader in its terms, 
including improvements and principles not contained in the original 
specifications, and is therefore void. 

This defense demands an examination and determination of what 
Col. Green’s original invention consisted and of what is embraced 
within and covered by the reissued patent. 

We will consider the latter proposition before proceeding to the 
former: 

Wm. D. Andrews, one of the complainants, in giving his testi- 
mony, is asked whether he has read and understands the reissued 
patent, and, if so, to deseribe it, which he does in the following lan- 
guage: 

“The invention is for a method of procuring water from the earth 
by means of a tube inserted into the earth down to and into a water- 
bearing stratum, and attaching to such tube, in cases where the 
water does not flow naturally, a pump by an air-tight connection, 
and by the operation of the pump producing a vacuum within 

the tube which forms the body of the well and its lining, 
679 thereby causing the water in the surrounding earth, un- 

der the pressure of the atmosphere, to rush into the well 
formed by the tube, and furnishing a practically inexhaustible sup- 
ply of water by the means as stated and described.” 

In the opinion of Judge Benedict, in the Carman case, cited at 
length by complainants, it is stated that “the novelty consists in mak- 
ing the well pit to consist of the tube of a pump connected tightly 
with the earth; this is accomplished by driving into the earth the 
tube to be used as a tube of a pump and at the same time as the pit 
of the well. 

“This manner of inserting the tube renders it possible, by means 
of a pump attached to the tube, to create a vacuum in the pit of the 
well, and at the same time in the water-bearing stratum of the 
earth.” 

In the printed argument of counsel for complainants it is said 
that “the drive well invented by Col. Green left no open space be- 
tween the lining and the suction pipe, and is based upon the prin- 
ciple that if a vacuum is formed in the earth at the ordinary depths 
by the action of the suction pump the atmospheric pressure commu- 
nicated through the earth to the water will cause it to respond to 
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the vacuum produced within the well, whose lining is itself the suce- 
tion pipe of the well and perfectly air tight, the earth serving as a 
filter.” 

It is not necessary to extend these quotations to show that the 
principle which it is claimed constitutes the discovery or invention 
of Col. Green, as described in the reissued patent, is that the produc- 
tion of a vacuum in the earth by means of an air-tight tube driven 
into the earth, to which is attached a suction pump, will greatly in- 
crease the supply of water. 

To-produce this vacuum it is necessary that the tube forming the 
lining of the well should be in such close contact with the surround- 
ing earth as to be air-tight, and it is claimed that driving the tube 
into the ground, whether with or without originally perforating the 
earth with a rod, constitutes a mode of constructing a well which 
practically results in producing a well whose lining, to wit, the tube, 
is in air-tight connection with the earth. In other words, in order 
to successfully apply the principle it is absolutely essential that the 
tube forming the lining of the well should be in such close contact 
with the earth that the air cannot pass down around the outside of 
the tube, and the pump used in drawing up the water must also be 
attached to the end of the tube by an air-tight connection. Unless 
both of these conditions are. fulfilled it is impossible to create a 
vacuum in the tube and about the portion of it inserted in the 
water-bearing stratum, and as the creation of this vacuum is the 
essential and only means of applying the principle which it is 
claimed constitutes the chief merit of Col. Green’s invention or dis- 
covery, it follows that in order to protect such a discovery by a patent 
it must be included within the specifications. ‘This may be done by 
either a proper description of the result to be obtained or by the 
means employed to accomplish the result—that is to say, it would 
be sufficient if it was stated that by the use of certain prescribed 
means a vacuum in and about the tube would be created and thereby 

the supply of water would be increased, or if it was stated 
680 that the tubing of the well was so driven as to be made air- 

tight by contact with the surrounding earth and the pump 
to be used was affixed to the tube by an air-tight connection. In 
the latter case the result reached or the principle put into operation 
would not be described, but, as the means described must necessarily 
produce the result or apply the principle, it is held sufficient to de- 
scribe the means employed without specifying the principle which 
is thereby brought into play. Indeed, it is not necessary that the 
inventor, to be entitled to a patent, should himself understand the 
abstract principle which his invention brings intouse. It is sufficient 
if he is the inventor of a means whereby a new and useful applica- 
tion of the abstract principle is brought about. Still, as already re- 
marked, it is necessary that in the patent and specification the new 
and useful application of the principle must be described, either by 
setting forth the result obtained, with the means of its accomplish- 
ment, or else by such a description of the means employed as will, if 
followed, necessarily produce a result which embodies the practical 
application of the principle involved. 

6—16 
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Let us now examine the specifications originally filed by Col. 
Green, and see whether there is embraced therein the application of 
the principle of utilizing atmospheric pressure through the creation 
of a vacuum in the tube and the earth surrounding it, where it 
penetrates the water-bearing stratum. 

The description of the invention is set forth in the following lan- 
guage : : 

“My invention consists in driving or forcing an iron or a wooden 
rod with a steel or iron point into the earth until it is projected to 
or into the water, and then withdrawing the said rod and inserting 
in its place a tube of metal or wood to the same depth, through 
which and from which the water may be drawn by any of the usual 
well-known forms of pumps.” 

Finally, in setting forth his claim, he does so in the following 
terms : 

“Having thus fully described my invention, what I claim and 
desire to secure by letters patent in the herein-described process of 
sinking wells where no rock is to be penetrated, V1zZ., by driving or 
forcing down a rod to and into the water under ground, and with- 
drawing it and inserting a tube in its place to draw the water 
through, substantially as herein described.” 

[t certainly cannot be successfully claimed that in these statements 
it is set forth in express terms that the principle to be utilized is the 
atmospheric pressure forcing the water to and into the tube through 
the agency of a vacuum created in the tube and in the earth at the 
lower end of the tube, where it penetrates the water-bearing stratum. 

There is not to be found in any part of the specifications any ref- 
erence to a vacuum, either in or out of the tube, nor any mention 
of atmospheric pressure created thereby. If the application of this 
principle formed the material and all important part of Col. Green’s 
invention in 1861 and is now claimed in argument he certainly 
failed to set it forth im express terms in his specifications forming 
part of the original patent, nor can it be inferred from the deserip- 

tion of the means to be employed that he then proposed to 
681 create a vacuum by making the well lining air-tight, and by 
attaching a pump thereto by an air-tight connection. 

He describes a driving rod having a swell thereon which is to be 
driven into the ground and then withdrawn, and a tube of a diam- 
eter somewhat smaller than the diameter of the swell of the drill 
rod is to be inserted in the hole thus made. 

In no part of the description is it said, either expressly or by fair 
implication, that the tube when inserted must fit so closely into the 
opening made by the rod that no air can pass down on the outside 
of the tube to the water, nor is it stated that the pump must be 
attached by an air-tight connection to the top of the tube. 

A person can follow with exactness all the instruction therein 
given, and yet it would not necessarily follow that he had excluded 
the air from the lining of tle well or from the water-bearing stratum 
at the place where the tube penetrated the same. 

In other words, the description of the means to be employed as set 
forth in these specifications does not show that one of the results 
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arrived at is to render the lining of the well air-tight and to have 
attached thereto a pump by an air-tight connection. The description 
of the means to be employed can be carried out in practice without 
making an air-tight lining or tube, and hence without forming a 
vacuum around the bottom of the tube or in it. This being true it 
follows that it cannot, from the description of the means employed, 
be inferred that Col. Green then intended to claim as part of his 
discovery or invention the application of the principle twat by cre- 
ating a vacuum in and about the tube, the same having been made 
air-tight, the flow of water would be largely increased. 

He did not claim it in express words, and the description of his 
invention and the means to be used in carrying the same into prae- 
tical use fail to show that such was the main or even a necessary 
part of his invention. 

In our judgment his invention or discovery is fully and fairly de- 
scribed in the language of his own claim, to wit: 

“ What I claim and desire to secure by letters patent in the herein- 
described process of sinking wells, where no rock is to be penetrated, 
viz, by driving or forcing down a rod to and into the water under 
ground, and withdrawing it and inserting a tube in its place to draw 
the water through.” 

What he sought to accomplish was to devise a rapid, easy, and fea- 
sible means of reaching an underground supply of water, in such a 
mode that any ordinary pump could be applied to bring it to the 
surface, and his plan was to drive down a rod into the water, with- 
draw it, and then insert a tube through which the water could be 
drawn by any ordinary kind of pump. 

In our judgment the evidence introduced by complainants shows 
that this was all that Col. Green sought to do in 1861, and that in 

making his experiments at that time he did not contemplate 
682 or conceive of the idea that the tube should be made air- 

tight so as to create a vacuum in it and about it, and thereby 
utilize the atmospheric pressure. Hence it is that in the specifica- 
tions attached to the original patent no mention is made of atmos- 
plteric pressure or of a vacuum in and about the tube, nor is it 
stated, in cescribing the means to be employed in making the wells, 
that the tube must be air-tight in its connection with the surround- 
ing earth, or that the pump must be attached thereto. 

It is inexplicable, if it was intended to embrace in the original 
patent the operation of atmospheric pressure in the earth through 
the creation of a vacuum, which is now claimed to constitute the 
chief features and merit of the driven well, that the specifications 
contain no reference thereto, either expressly or even by fair impli- 
cation. 

We conclude, therefore, that the original patent cannot be so con- 
strued as to embrace the application of this principle. 

Turning now to the specifications of the reissued patents, what 
do we find? In the first place it is stated “ that the hole or opening 
is made by the mere displacement of the earth, which is packed 
around the instrument, and not removed upward from the hole as 
itis in boring;” and it is further said that “| prefer to employ a 
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pointed rod, which, after having been driven or forced down until 
it reaches the water, | withdraw, and replace with a tube made air- 
tight throughout its length, except at or near its lower end ;” and, 
further, “1 attach to the tube by an air-tight connection any known 
form of pump.” 

In these portions of the specifications we find it provided that the 
earth must be packed around the tube forming the lining of the 
well; that this tube must be air-tight throughout its length, exeept at 
or near the lower end, which penetrates the water, and the puinp 
used therewith must have an air-tight connection with the tube. 

Under these specifications it is claimed by complainants that the 
main feature of the discovery consists in the utilization of the atmos- 
pheric pressure through the creation of the vacuum in and about 
the tube. (S e quest ions 11 and 12, testimony of Wm. D. Andrew, 
pages 210 and 211, vol. 1, of complainants’ record.) 

Giving the: se specifications the construction which complainants 
put thereon, it follows that the reissued patent covers— 

1. The process of sinking wells by forcing down a rod or tube to 
the water-bearing stratum without removing the earth upWards as 
in boring or digging. 

2. Creating a vacuum in the tube forming the lining of the well 
by making the tube air-tight, except at the lower end, compacting 
the earth around the tube, and by attaching a pump with an air- 
tight connection to the tube. 

[In the argument of counsel, as well as in the testimony of com- 
plainants, it is urged that the great merit of Col. Green’s invention 
consists of the discovery of the effect of the vacuum thus created. 

According to the view we take of the original patent, it did not 
cover or describe the application of this principle. 

It follows, therefore, that the reissue embraces the application of 

animportantand material principle not found in the original. 
683 The rule is well settled that a reissue can be validly granted 

only for the same invention which was originally patented. 
If the reissue goes beyond this and covers other and different in- 
ventions or improvements suggested by the use of the original inven- 
tion it will be void. See Bun vs. Durgee, 1 Wallace, 531; Manufact- 
uring Co. vs. Ladd, 102 U.S., 408; Miller vs. Brass Co., 104 U.S., 
300; James vs. Campbell, 104 U.S., 356; Manufacturing Co. vs. Cor- 
bin, 108 U.S., 780. 

As we view the evidence in this case, we find that Col. Green in 
his original invention did not embrace the idea of creating a vacuum 
in the lining of the well for the purpose of utilizing the pressure of 
the atmosphere, nor did his original patent, either ‘expressly or im- 
pliedly, cover or describe the application of this principle; that this 
idea of utilizing the atmospheric pressure was an afterthought on 
the part of complainants; that to protect it as a part of Col. Green’s 
invention it was evidently necessary that the specifications should 
be enlarged; that the reissue was obtained for the purpose of cover- 
Ing thereby this idea of atmospheric pressure caused by a vacuum 
In an air-tight tube. 

That the complainant now claims that the chief merit of the 
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invention consists in creating a vacuum in the tube and. the earth 
surrounding it, where it penetrates the water-bearing stratum, and 
through the pressure of the atmosphere forcing a larger and more 
continuous supply of water into the tube forming the lining of the 
well, and that the application of this principle is provided for and 
embraced within the specifications of the reissued letters patent. 

Giving these specifications the construction claimed therefor by 
complainants, it follows, in our judgment, that the reissue departs 
widely from the original and embraces the application of a princi- 
ple not covered by the original invention of Colonel Green, and con- 
sequently that the reissued patent must be held void. 

in determining this question of the validity of the reissued letters 
patent we have assumed that the construction put thereon by com- 
plainants and their counsel is legally correct, to wit, that there is 
embraced therein the principle of utilizing atmospheric pressure 
by creating a vacuum in the tube and about the same where it 
penetrates the water-bearing stratum. 

We have also assumed, without questioning it, that the theory of 
complainants in regard to the creation of a vacuum about the tube 
and its effect in increasing the flow of water into the tube through 
the pressure of the atmosphere upon the other portions of the water- 
bearing stratum is correct. In the view we have taken of the case 
it has not been necessary to investigate fully the scientific points 
involved in the latter proposition, but we will only say that the ex- 
periments made before the court and the evidence adduced on this 
question in physical science has not fully demonstrated to our satis- 
faction the correctness of the theory relied upon by complainants. 

Upon the issue of originality of invention by Col. Green a large 
amount of evidence has been adduced with a view of showing 
684 that this method of sinking wells had been substantially de- 
scribed in various publications antedating Col. Green’s dis- 
covery, and also that wells had been sunken by this method at dif- 
ferent times and places. We do not deem it necessary to specially 
mention more than two of these alleged prior discoveries. Whilst it 
cannot well be questioned that it is shown that in some ef the other 
instances a near approach was made to the method subsequently 
adopted by Col. Green, yet we do not think it can be said that these 
isolated instances were anything more than mere experiments, not 
developed to an extent sufficient to enable the court to say that they 
clearly anticipated Col. Green’s discovery. There are two instances, 
however, which cannot be so summarily dis nacaiad these being, first, 
the well at Independence, Lowa, and, second, the wells driven at 
Milwaukee, Wisconsin, by Ek. W. Purdy. 

In regard to the well at Independence the query is whether it was, 
in fact, constructed in 1861, as claimed by defendants, or in 1566, as 
averred by complainants. ‘The defendants claim that there were two 
wells driven at Independence, cne in the early summer of 1561, the 
other in 1866, while the complainants aver that there was but one 
well—i. ¢., the one driven in 1866, and that the witnesses who place 
it in 1861 are simply mistaken in the date. 

In several of the cases heretofore heard touching the validity of 
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Colonel Green’s patent the question in regard to this Independence 
well has been presented, and it has been therein held that the con- 
flict in the testimony was to be reconciled by holding that the wit- 
nesses for the defendants, whilst testifying truthfully to the existence 
and character of this well, had mistaken the date and placed an 
event in 1861 which really took place in 1866. If the evidence sub- 
mitted to us was substantially the same as that submitted in the 
eases referred to we should not feel disposed to re-examine the ques- 
tion at issue, but we have had presented to us much additional evi- 
- dence largely intended to prove the date of the driving of the well 
in question by proving the date of other facts which are so connected 
' with the existence of the well that proof of the date of the former 
‘unmistakably fixes the time when this well was driven and in use. 
Thus a number of witnesses, who probably could not by a mere 
effort of memory fix the month or the year when they saw and used 
the well, testify to facts which corroborate their recollection that they 
saw and used this well when the soldiers were enlisting at Independ- 
ence and forming companies, commanded by Captains Lee and Hord, 
for the purpose of entering the Union Army. 

That these companies were organized at Independence is a fact 
beyond dispute. So with other facts, the date of which is not open 
to question, such as the time when Sherwood and Kimball kept the 
hotel at Independence, the date of Col. Lake’s marriage, the use of 
the well by the ericket club, who played cricket upon the grounds 
adjoining the lot where the well was driven, and which club was 
broken up by a number of its members entering the army in 1861. 

By such facts as these the defendants have greatly strength- 
685 ened their position in regard to this well at Independence, 

and while it cannot be doubted that there is much plausibility 
in the argument urged against the reliability of this evidence, still 
it seems to us that the preponderance of the evidence upon this 
question is with the defendant, and that it must be held, as a con- 
clusion of fact— 

1. That in the early part of the summer of 1861 there was con- 
‘structed at Independence, lowa,a driven well, which proved a success. 

2. That this well was construeted by driving a tube down into the 
water-bearing siratum and attaching to the tube a pump, by which 
the water was drawn up through the tube in apparently an inex- 
haustible quantity. 

It does not appear, however, that any other wells came into use 
by reason of the driving of the one under consideration ; and if the 
decision of the court depended solely upon the effect to be given to 
the driving of this one well we might well doubt whether it would 
not be proper to treat it as a mere isolated experiment, which would 
not be held to defeat the rights of an independent inventor. 

In regard to what may be ealled the Milwaukee wells, it is shown 
hy the testimony of I. W. Purdy that in 1849 and 1850 he was in 
the business of making wells at Milwaukee, Wis.; that he used iron 
rods about two inches in diameter, and made so they could be 
coupled together. The first rod was about 16 feet long, the lower 
end being in shape of a drill. This rod was worked up and down 
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by a rope running over a gin pole, the rod being raised up and down, 
and in that way the earth was displaced by the rod as it went down. 
Tubing of about four inches in diameter was driven down as the rod 
progressed. This tube formed the lining of the well. No earth was 
removed upward except in case of striking quicksand, when a long 
sheet-iron bucket with a valve in the bottom was used to bring up 
the quicksand. When the tube had been forced down into the water, 
if the water did not come to the surface, a pump was used, the tube 
to which the pump was attached being placed inside the tube first 
forced down, the latter forming the lining of the well. 

It is shown by the testimony of Purdy that he drove a large num- 
ber of these wells, and the places where and the parties for whom 
they were driven are given in several instances. In some cases the 
welis were driven to the depth of 60 and 100 feet. 

In these wells thus driven there was used, first, a rod for punctur- 
ing the earth, which was driven down to the water-bearing stratum ; 
second, into the aperture thus made a tube was forced, which was 
in close contact with the earth and which formed the lining of the 
well, and through which the water either flowed naturally or was 
drawn by the aid of a pump inserted therein. 

Comparing this method of driving wells and its results with that 
adopted by Col. Green in 1861 and described in the specifications 
attached to the original letters patent, we confess our inability to see 

any substantial difference. 
686 What he expressly claimed in his original specifications 
was the process of sinking wells by driving or forcing down 
a rod to and into the water under ground and withdrawing it and 
inserting a tube in its place to draw the water through, and itis just 
this process in substance that was emploved in Milwaukee. 

These wells driven at Milwaukee cannot be set aside as abandoned 
experiments. Purdy testifies that he was engaged in sinking them 
as a regular business. Numbers were put into practical use. ‘This 
testimony remains uncontradicted, and it Is not claimed that these 
wells area myth. If, then, it be true that in 1549 and 1850 wells 
were driven at Milwaukee by a process not distinguishable from 
that devised by Col. Green in 1861, and these wells were driven not 
us mere experiments nor for the purpose of exhibition, but for pub- 
lic and continuous use, and from aught now shown may be in use 
to-day, can any other conclusion be reached than that Col. Green 
was not the ori iginal or first inventor of the process of driving wells 
described in his specifications? In our judgment the method pur- 
sued in sinking these wells at Milwaukee is the same in substance 
as that devised by Col. Green, differing only in minor particulars, and 
hence it follows that Col. Green’s process for driving wells was only 
a reproduction of a method which had been devised and put to prac- 
tical public use fully ten years before Col. Green hit upon the same 
expedient. 

If this be true then it necessarily results that the defense of want 
of novelty must be sustained. 

The conclusions we have reached upon the points already dis- 
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cussed render it unnecessary to consider the other questions, in- 
cluding that of infringement, which are presented in the record. 
Under the view we have taken of the case it follows that com- 
plainants’ bill must be dismissed with costs, and it is so ordered, 
Love, D. J., concurs. 
Nelson, D. J., dissents. 


(Endorsed :) Wm. D. Andrews vs. George Hovey et al. Opinion 
of Judge Shiras. Filed May 9, 1883. E. R. Mason, clerk. 
687 And on the — day of , 1S—, an opinion of Hon. J. M. 
Love was filed in said cause in the words and figures follow- 
ing, to wit: 
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By Love, J.: 

I concur fully in the opinion just delivered by my brother Shiras, 
and I can add nothing to what he bas said touching the points 
which he has considered. I purpose, however, to give my own views 
upon one question which has not been discussed in the opinion. 
The respondent sets up the defense, among others, that the alleged 
invention of Col. Green was in public use fur more than two years 
prior to his application for a patent and after the time when, as 
Col. Green claims, his invention was perfected. But the complain- 
ants insist that this defense cannot be maintained, because one of 
its essential conditions is that the public use for two years must 
have been with Green’s knowledge and consent, and the complain- 
ants contend that the defendant has failed to establish the fact of 
Green’s knowledge and consent. If it were necessary, in my view, 
to the decision of this point | would be compelled tv find the fact 
to be that Green did know of the use of the invention for more 
than two years prior to his application. In my judgment, the pre- 
ponderance of evidence, both direct and circumstential, shows that 
Green did know the fact that driven wells substantially the same as 
his were in public use jor a period of more than two years before he 
made his application. 

Several witnesses, apparently credible, against Green alone testify 
to facts showing directly Green’s knowledge and acquiescence in the 
use of his invention-for the time mentioned. Besides, it appears 
that quite a number of driven wells were put down and used in the 
town of Cortland, New York, where Green lived for more than 
three years before he filed his application, and it is difficult to see 
how Green could have been ignorant of such a fact, considering the 
deep interest he must have felt in its results ; but in my judgment 
it is unnecessary to this defense to find that Green knew of and 
assented to the use of his invention for the period in question. 
Green’s original patent was issued when the act of 1839 was in force, 


. 
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and it is clear to my mind that according to the true construction 
of that act a public use of an invention for two years prior to the 
application with or without the consent of the inventor is sufficient 
to invalidate the patent. 

The 7th section of the act of 1859 (5th Stat. at Large, 353) pro- 
vides that “every person or corporation who has or shall have 
purchased or constructed any newly invented machine, manufact- 
ure,or composition of matter prior to the application of the inventor 
or discoverer for a patent shall be held to possess the right to use 
and vend to others to be used the specific machine, manufacture, or 
composition of matter so made or purchased without liability there- 
for to the inventor or any person interested in such invention, and 
no patent shall be held to be invalid by reason of such purchase, 
sale, or use prior to the application for a patent as aforesaid, except 
on proof of abandonment of such invention to the public or that 
such purchase, sale, or prior use has been for more than two years 

prior to such application for a patent.” 
689 The section just quoted was, no doubt, intended as an 

amendment of the 6th section of the act of 1836, as follows: 
“That any person or persons having discovered or invented any 
new and useful art, machine, manufacture, or composition of mat- 
ter or any new and useful improvement on any art, machine, man- 
ufacture, or composition of matter not known or used by others be- 
fore his or their discovery or invention thereof and not, at the time 
of his application for a patent, in public use or on sale with his 
consent or allowance as the inventor or discoverer, and shall desire 
to obtain an exclusive property therein, may make application in 
writing to the Commissioner of Patents expressive of such desire, 
and the Commissioner, on due proceedings had, may grant a patent 
therefor.” 

What is the true construction of the 17th section of the act of 
1839, just quoted? It is essential to a defense set up under that 
section that the “ sale or prior use” of the invention for more than 
two years before the application for a patent should be with the in- 
ventor’s “ consent or allowance.” In the case of Eggert vs. Lepp- 
man, Blatchford, J., suid: “ The effect of the act of 1839 is to require 
that an inventor shall not permit his invention to be used in public 
at a period earlier than two years prior to his application for a pat- 
ent, under the penalty of having his patent rendered void by such 
use. Consent and allowance by the inventor are not necessary to 
such invalidity.” The decree in this case was affirmed by the Su- 
preme Court of the United States, 104 U.S., 333. Mr. Justice Woods, 
in delivering the opinion, says that “since the passage of the act of 
1839 it has been strenuously contended that the public use of an in- 
vention for more than two years before such application, even with- 
out his (the inventor’s) consent and allowance, renders the letters 
patent therefor void. It is unnecessary in this case to decide this 
question, for the alleged use of the invention covered by the letters 
patent to Barnes is conceded to have been with his express consent.” 
It is, therefore, to say the least, an open question whether or not the 
consent of the patentee to the public use is a condition essential to 
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the defense in question. For my own part I must say that but for 
the doubt thus cast upon the construction of the 7th section of the 
act of 1839 I could not possibly entertain a question about it. 

Upon what principle of construction may we attempt to interpo- 
late the significant words “ consent or allowance ” into the statute? 

These words do not appear in the statute. No such condition is 
expressed as these words imply. The plain, simple, and unqualified 
provision is that “no patent shall be held to be invalid by reason of 
such purchase, sale, or use prior to the application, except on proot 
of abandonment of such invention to the public or that such pur- 
chase, sale, or prior use has been for more than two years prior to 
such application for patent.” Not a word is here used to the effect 
that such prior use or sale shall be with the “ allowance or consent ” 
of the patentee. If we get such a condition into the section we must 
do it either by construction or interpolation. Now, the interpola- 
tion of material words into a statute is ordinarily an act of simple 

violence. It is asettled rule in the interpretation of contracts 
690 and statutes that their meaning and intent must be ascer- 

tained from all and not from a part of the words of the act 
or instrument; it would do violence to this rule, in the construction 
of a statute, to cast out certain words and consider only what re- 
mained ; and surely we may, with much stronger reason, say that 
it would be wholly inadmissible to incorporate into a statute words 
not found in it, and thereby give the act a meaning and construc- 
tion wholly different from that which it would bear without such 
Interpolation. 

It nay not be amiss here to note what a celebrated writer upon 
the law of nations says upon the interpretation of treaties: “ The 
first general maxim of interpretation is that it is not permitted to 
Interpret what has no need of interpretation. When an act 1s con- 
ceived in clear and precise terms, when the sense is manifest and 
leads to nothing absurd, then there can be no need to refuse the 
sense which a treaty naturally presents. ‘To go elsewhere in search 
of conjectures in order to restrain or extinguish it is to endeavor to 
elude it. If this dangerous method be once admitted there will be 
no act which it will not render useless.” Vattel, Law of Nations, 
book 2d, chapter 17, page 368. 

Now, Whatis there in the clause in question that needs interpreta- 
tion? It is plain and unambiguous. It is free from obscurity. 
Does the language of the clause, when received in its obvious sense 
lead to any absurd result? Would it when so taken work such 
gross and palpable injustice as to lead the mind to conclude that the 
Legislature intended it to be received in some other and different 
sense? On the contrary, a legislature had, in my opinion, a wise 
purpose in fixing a period of limitation which should not depend 
upon the uncertain question of the patentee’s consent. Its purpose 
was to require some degree of diligence from the inventor in the 
assertion of his rights and to give him full protection when he ex- 
ercised that diligence, and at the same time to protect the public in 
the exercise of rights examined where the patentee should, by rea- 
son of his own negligence, fail even to file his application for a patent 
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for a period of two years. The Legislature may justly have considered 
a period of two years from the completion of the invention quite a 
sufficient time to enable the inventor to make his application. No 
injustice could possibly arise to him from such a rule except as a 
consequence of hisown negligence. What but negligence could lead 
an inventor to delay the assertions of his claims for more than two 
years from the maturity of his right? And was it the intention of 
Congress to protect him against the consequences of his own negli- 
gence? If the complainants’ construction is to prevail, there is no 
time whatever prescribed within which, without the inventor’s own 
consent to the use, he is required to make his application for a pat- 
ent. The inventor could, under this construction, by simply refus- 
ing his consent, safely withhold his invention from publie use for 
an unlimited period of time after bringing it to perfection. He 
might, after the lapse of many years, and after his invention should 
be in general use, by simply denying his consent or by mere silence, 
obtain a patent and thus override and prejudice intervening invest- 
ments and industries unless, indeed, a case of abandonment could 

be made out. ‘This, it is easy to see, would be against sound 
691 policy as well as private justice. The public interest would 

be prejudiced and individuals injured without real benefit to 
the inventor since his true interest would certainly not be promoted 
by the delay. 

Congress did, indeed, in the act of 1836, give to the inventors and 
discoverers the right to apply for a patent without limit as to time 
after they were in public use or — sale unless the public use or sale 

vas with their own consent or allowance; but, the unwisdom of the 
provision becoming apparent, Congress, in the act of 1839, changed 
the law by prescribing a fixed period of limitation and omitting the 
words requiring the inventor's “consent or allowance” to the use or 
sale of his invention. The intention of Congress, in the act of 1839, 
is further illustrated by section 4886 of the Revised Statutes.- It 
will appear, by inspection of this section, that it embodies so much 
of the 7th section of the act of 1839 and the 6th section of the act 
1836 as it was the purpose of Congress to preserve, and that, while 
the two years’ limitation is in express terms re-enacted in the 4886, 
the section of the revision, the qualifying words requiring the con- 
sent or allowance of the inventor used in the act of 1836, are en- 
tirely omitted. The section is as follows: “Section 4856. Any 
person who has invented or discovered any new and useful art, ma- 
chine, manufacture, or composition of matter, or any new and useful 
improvement thereof not known or used by others in this country and 
not patented or described in any printed publication in this or any 
foreign country before his invention or discovery thereof, and notin 
public use or on sale for more than two years prior to his applica- 
tion, unless the same is proved to have been abandoned, may, upon 
payment of the fees required by law and other due proceedings had, 
obtain patent therefor.” It will not, I suppose, be doubted that the 
two years’ limitation clause in the 7th section of the act of 1539 
must receive precisely the same construction as the two years’ limi- 
tation clause in section 4886 of the Revised Statutes. The language 
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of this clause in the two sections being substantially the same and 
the purpose of the Legislature the same, it follows that the construc- 
tion must be the same. 

Now, does any one for a moment suppose that the words“ and not 
in public use or on sale for more than two years prior to his applica- 
tion,” in section 4886 of the revisions, will bear the construction that 
the two years’ public use, in order to invalidate the patent, must be 
with the “assent or allowance” of the inventor? Will any court 
ever interpolate the words “assent or allowance” into section 4886 
thus: And not in public use or on sale“ with the assent or allowance 
of the inventor” for more than two years prior to his application ? 
What possible reason could have moved Congress to provide that 
the public use in order to defeat the patent and vest a right to use 
the invention in the public should continue for two years if that 
public use was to be with the consent and allowance of the inventor? 

The act of 1839 must, I think, have been specially intended to 
apply to a class of persons who should make, use, and vend the “ ma- 
chine, manufacture, or composition of matter” before the application 

without the allowance or consent of the patentee. The 7th 
692 section of that act, it will be observed, provides, substantially, 

that any person who has or shall have constructed or pur- 
chased such newly invented thing prior to the inventors application 
shall have the right to use and vend to others such specific thing 
without liability to the inventor or other person interested in the 
same. Now, this must surely refer to persons who should construct 
or purchase the newly invented thing.withont the inventor’s consent 
or allowance, because if it were constructed or purchased with the 
inventor’s allowance and consent he could not, on general princi- 
ples, make them liable as infringers. 

This particular provision of the 7th section was therefore wholly 
unnecessary and nugatory except as a protection to those who should 
invade the inventor's right without his “ consent or allowance” be- 
fore the application. 

And can it be doubted that the words which immediately follow 
in the same section refer, in part at least, to the same class of per- 
sons, namely, those who should purchase or make the inventor’s 
“ machine, manufacture, or composition of matter” without his con- 
sent or allowance ? 

Can it be questioned that the provision that “no patent shall be 
held to be invalid by reason of such purchase, sale, or use prior to 
the application for a patent, ete., except on proof that such purchase, 
sale, or prior use has been for more than two years prior to such ap- 
plication” was intended to embrace at least the class of cases referred 
to in the immediately preceding part of the section ? 

In my opinion, this two years’ limitation was intended in the act 
of 1859, as it unquestionably is in the 4886th section of the Revised 
Statutes, to be general, and that it applies to all cases in which the 
invention has been in public use or on sale for more than two years 
prior to the application, whether with or without the consent or al- 
lowance of the inventor. 

It is obvious from the plain reading of the act of 1836 that under 
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its provisions an inventor who permitted or allowed the public use 
or sale of his invention up tv the time of his application was not 
entitled to protection, for the unavoidable implication from the lan- 
guage is that he should not be entitled to a patent. 

The law would not permit him to call to account as infringers 
persons whom he had allowed to use his invention, and perhaps in- 
vest their money in it, before he gave notice of his intention to 
claim it by making his application. 

The class of persons, therefore, who used or sold the “art, ma- 
chine, manufacture, or composition of matter” with the consent of 
the inventor were fully provided for and protected by theact of 1836; 
but there was another class not provided for by that act, namely, 
those who should use, purchase, or sell the thing invented without 
the inventor's consent before his application. ‘The publie use and 
sale of the inventor.did not under the statute of 1856 preclude the 
inventor from his right to a patent and his right to eall infringers 
to account where his invention was used before the application with- 
out his allowance orconsent. Yet it is obvious that the latter class of 

persons might have a certain equity which the law ought to 
693 protect, and the primary object of the 7th section of the act of 

1839 seems to have been the protection of those who might, 
before the application, without the inventor's consent, use his inven- 
tion, and perhaps invest money in it; hence the 7th section of that 
act provides that “any person or corporation who shall or shall 
have purchased or constructed any newly invented machine, manu- 
facture, or composition of matter prior to the application by the in- 
ventor or discoverer for a patent shall be held to possess the right 
to use and vend to others to be used the specific machine, manu- 
facture, or composition of matter so made or purchased without 
liability therefor to the inventor or any other person interested in 
such invention.” If the statute had stopped here a_ possible in- 
ference might have arisen that a patent issued to an inventor, where 
his invention had been on sale or in use even without his consénit, 
would be held invalid. This would have been unjust to the inventor. 
It was his own fault or negligence if his invention came into public 
use with his own consent or allowance, and the act of 1836 denied 
him relief against the consequence of his own fault or negligence ; 
but it was the manifest purpose of the act of 1839 to guard care- 
fully against any possible implication that the sale or use of the in- 
vention without the inventor's consent or allowance should deprive 
him of his right to a valid patent; hence it is further provided in 
the same clause of section 7, following the words just quoted, that 
“ No patent shall be held to be invalid by reason of such purchase, 
sale, or use prior to the application for a patent,” except what? Ex- 
cept on proof of abandonment or on proof that such purchase, sale, 
or prior use has been for more than two years prior to such applica- 
tion for a patent. | 

Now, what follows from this analysis of the two statutes? Is not 
the inference plain and irresistible that the purchase, sale, or prior 
use of the things invented for two years before the application with- 
out the assent and allowance of the inventor would invalidate the 
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patent? Can we here interpolate the words “ with the assent and 
allowance” of the inventor, seeing that the very object of the thirty- 
ninth section was to provide for a class of cases in which the inver- 
tion should be used without the inventor’s consent or allowance? 

The clause of the act of 1839 in question here is, I think, a statute 
of limitation, and all such statutes are founded rather upon con- 
siderations of public policy than private justice; and where no ex- 
ceptions are made in the statute itself it 1s not competent for the 
courts to introduce them. If married women, infants, and other 
persons under disability were not excepted from the provisions of a 
statute of limitations no court could incorporate into the statute a 
saving clause in their favor. 

Standing upon the broad grounds of public policy, it matters not 
that a statute of limitations may work injustice in particular cases. 
If my construction of the seventh section of the act of 1839 be cor- 
rect it is decisive of the present case, since it is established by the 
evidence beyond doubt that Green’s invention was in public use for 
more than two years prior to his application for a patent. 


(Endorsed:) W. D. Andrews vs. George Hovey e al. Opinion of 
Judge Love. Filed May 9, 1883. E. R. Mason, clerk. 


694 And on the 19th day of May, 1883, an opinion of Hon. R. 
R. Nelson was filed in said cause in the words and figures 

following, to wit: 

695 Dissenting Opinion. 


By NeEtson, J.: 

[ dissertt from the conclusions and judgment of my associates, 
Judges Love and Shiras, for the following reasons: 

1. Because, in my opinion, Green was the first and original dis- 
coverer of a patentable process described in the letters patent issued 
to him, and the claim in the reissue is not enlarged and is for the 
saine process described in the original. 

2. Because, before the act of 1870, it was generally understood 
and, in my opinion, correctly decided that, under sees. 7 and 15 of 
the act of 1836 and sec. 7 of the act of 1839, a use of the invention 
more than two years prior to the application would not defeat a 
patent unless the use was had with the consent and allowance of the 
inventor. Such use is not proved. 

Kelleher vs. Dashing, 3d Banning & Arden Patent Cases, 
p. 449. 

Drasser vs. Waittes, 3d B. & A., page 618. 

Hening vs. Proy. Tool Co., 3d B. & A., pages 501-’8. 

3. Because the Milwaukee wells testified by “Purdy” were arte- 
sian wells, and Green’s process was not used. The tubing described 
make a reservoir, and a lead pipe attached to a pump was dropped 
into it and the water drawn through the lead pipe. 

4. Because prior use should be clearly established, and mere pre- 
ponderance of evidence is not sufficient and satsfactory ; “to doubt 


-- 
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upon this point is to resolve it in the negative.” The proof of prior 
use at Independence, Iowa, leaves room for a fair and reasonable 
doubt when weighed with care and scrutiny. 

4 Fisher, Patent Cases, 468—482. 

4 Fisher, Patent Cases, 559-60. 


(Endorsed:) Andrews et al. vs. Hovey et al. Opinion of Judge 
Nelson. Filed May 19,1883. E. R. Mason, clerk. 


696 And on the 22nd day of May, 1885, it being in the May 

term, 1883, of said court, in the record of the proceedings 
thereof is a final decree in said cause in the words and figures fol- 
lowing, to wit: 


697 United States Cireuit Court, Central Division, Southern Dis- 
trict, of lowa. May Term, 1883. 


WititiAM D. ANDREws, GEorGE H. ANDREws, NEL- ) 
son W. GREEN, and Noau J. Parsons Fa. No. 125 
-_ “j. NO oo, 
Us. 
GEORGE Hovey. | 
Turespay, May 22, 1883. 

This cause, the same having been heretofore fully submitted to 
the court and taken under advisement, now comes up for final dis- 
position, and the court, having duly considered the same, files an 
opinion and decision in writing, wherein the court finds, upon the 
several issues of fact and law therein set forth, in favor of the re- 
spondents. 

It is therefore ordered, adjudged, and decreed that com- 
698  plainants’ bill be dismissed and that respondents have judg- 
ment for costs of this proceeding, taxed at $—. 

Thereupon complainants pray and appeal to the Supreme Court 
of the United States, which is allowed upon filing a bond in the 
penal sum of three thousand dollars, conditioned as the law directs, 
with sureties to be approved by one of the judges of this court. 


699 And on the 20th day of July, 1883, the complainants, by 
their solicitors, filed in said cause an appeal bond in the 
words and figures following, to wit: 


700 = In the Cireuit Court of the U. S., Southern District of Iowa. 
In Equity. 


W. D. ANpDREws ef al. 
v8. No. 1350. 
GEORGE Hovey. f 


Know all men by these presents that we, W. D. Andrews, George 
H. Andrews, Nelson W. Greene, and Noah J. Parsons, complainants 
in the above-entitled cause, and Henry Bennett, Jr., W. W. Smith, 
I. N. Isham, and C. G. Greene, of Cedar Rapids, lowa, are held and 
firmly bound unto George Hovey, the defendant in the above cause, 
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in the sum of three thousand dollars, to be paid to the said George 

Hovey, his executors or administrators; to which payment, well and 

truly to be made, we bind ourselves and each of us, jointly and sev- 

erally, and our and each of our heirs, executors, and administra- 
tors, firmly by these presents. 

701 Dated this 11th day of July, A. D. 1883. 

Now, the conditions of the above obligation is such that 
whereas the above-named W. D. Andrews, George H. Andrews, 
Nelson W. Greene, and Noah J. Parsons have appealed from the 
above court to the Supreme Court of the United States to reverse - 
the decree rendered in the above-entitied cause by the circuit court 
of the United States, southern district of Iowa: 

Now, therefore, the conditions of this obligation is such thatif . 
the above-named W. D. Andrews, George H. Andrews, Nelson W. 
Greene, and Noah J. Parsons shall prosecute their said appeal with 
effect and answer and pay all damages and costs in case they shall 

fail to make their plea good, then this obligation to be void ; 


702 = otherwise to remain in full force and virtue. 
| (Signed) WM. D. ANDREWS. : 
\ GEO. H. ANDREWS. 
ae NOAH J. PARSONS. ° 
\ NELSON W. GREENE, 
By R. R. WEST, Alt’y. 
HENRY BENNETT, Jr. 
W. W. SMITH. 
I. N. ISHAM. 
C. G. GREENE. 
STATE OF lowa, County of Linn: 

I, Henry Bennett, Jr., one of the parties named in the foregoing 
bond, being duly sworn, depose and say that [ am worth, over and 
above all my debts and liabilities and exemptions of every kind, 
and of property situated within the State of Iowa, in the amount of 
four thousand dollars. 

(S’g'd) HENRY BENNETT, Jr. 

The foregoing affidavit was subscribed in my presence and 

703 sworn to before me by the above-named Henry Bennett, Jr., 

this 17th day of July, A. D. 1883. 
Witness my hand and seal. 
[SEAL. | (S'g’d) A. R. WEST, 
Notary Public in and for Linn County, Iowa. 
t 


STATE OF lowa, County of Linn: 


[, W. W. Smith, one of the parties named in the foregoing bond, 
being duly sworn, depose and say that I am worth of property within 
the State of lowa, over and above all my debts, liabilities. and ex- 
emptions — property, of the value of at least four (4) thousand 
dollars. 


(S'g'd) W. W. SMITH. 


> 
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The foregoing affidavit was subscribed in my presence and sworn 
to before me by the above-named W. W. Smith this 17th day of 
July, A. D. 1883. : 

Witness my hand & seal. 


[ SEAL. | _ (S'g'd) A. R> WEST, 
704 Notary Public in and for Linn County, Iowa. 


STATE OF Iowa, | 
; > 88: 
Linn County, § 
I, I. N. Isham, one of the parties named in the foregoing bond, 
being duly sworn, depose and say that I am worth, over and above 
all my debts, liabilities, and exemptions of property within the 
State of Iowa, the sum of three thousand dollars. 
(S’g’d) I. N. ISHAM. 


The foregoing affidavit was subscribed in my presence and sworn 
to before me by the above-named I. N. Isham this 17th day of July, 
1883. 

Witness my hand & seal. 

[SEAL. | (S’g’d) A. R. WEST, 
Notary Public in and for Linn County, Iowa. 


STATE OF IoWA 
. ">oes 
Linn County, f 


705 I, C. G. Greene, one of the parties whose name is in the 
foregoing bond, depose and say that 1 am worth, over and 

above all my debts, liabilities, and exemptions of property within 

the State of Lowa, the sum of not less than three thousand dollars. 
(S’g’d) C. G. GREENE. 


The foregoing affidavit was subscribed in my presence and sworn 
to before me by the above-named C. G. Greene this 18th day of 
July, A. D. 1883. 

Witness my hand and seal. 

[ SEAL. ] (S’g’d) A. R. WEST, 
Notary Public in and for Linn County, Iowa. 


STATE OF Lowa, | 
a 83: 
Linn County, § 


I, Geo. L. Stearns, clerk of the dist. court within and for county 
and State above named; hereby certify that I am acquainted with 
Henry Bennett, Jr., 1. N. Isham, W. W. Smith, and C. C. 
706-707 Greene, parties who have signed the within bond, and from 
personal examination I know them to be worth the sums 
set forth in their several affidavits and that the within bond is per- 
fectly good for amount named therein, and if offered in my county 
would approve the same. 
Dated at my office, in Marion, this 18th day of July, 1883. 
[SEAL. | (S’g’d) GEO. L. STEARNS, 
Clerk of the District Court. 


S—16 


58 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


The foregoing bond is hereby approved. 
July 19th, 1883. 
(S’g’d) J. M. LOVE, Judge. 


(Endorsed :) No. 1850. Eq. Wm. D. Andrews et al. vs. George 
Hovey. Appeal bond. Filed Jul. 20, 1883. Ed. R. Mason, clerk. 


708 Uwytrep Srares oF AMERICA,] _.. 
Southern District of lowa, { 
The President of the United States to George Hovey 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to an appeal filed in 
the clerk’s office of the United States circuit court for the central 
division, southern district, of lowa, wherein William D,. Andrews, 
George H. Andrews, Nelson W. Green, and Noah J. Parsons are ap- 
pellants, to show cause, if any there be, why the judgment rendered 
against said appellants, as in the said appeal mentioned, should not 
be corrected and why speedy justice should not be done to the par- 
ties In that behalf. 
Witness the Honorable James M. Love, one of the judges of the 
U.S. circuit court for the southern district of Iowa, at the 
709 ~~ city of Keokuk, in the said district, this 19th day of July, 
1883. 


J. M. LOVE, Judge. 


Due and legal service of the foregoing citation is hereby accepted 
this 25rd day of July, A. D. 1883. 
LAKE & HARMON, 
Solicitors for Appellee. 
STATE OF Iowa, | 
Buchanan Co.. j 


SS * 


[, k. L. Currier, being duly sworn, depose & say that 1 person- 
ally served the foregoing citation upon said George Hovey, in 
Indepeiudence, Buchanan Co., lowa, on the Ist day of August, A. D. 
18835, by reading same to him in his presence & hearing & deliver- 
ing to him a true copy thereof. 

Kk. L. CURRIER, 
(Sheriff Buchanan Co., Ia.) 


The foregoing affidavit was subscribed in my presence & sworn 
to before me this Ist day of August, A. D. 1883, by said E. L. Cur- 
rier. 

Witness my hand « seal. 

[ Notarial Seal, John J. Ney, Independence, Lowa. | 
JOHN J. NEY, 
Notary Public. 
Fees for service, 80 cts. 


[Endorsed :] Andrews et al. vs. Hovey. Citation. Filed Aug. 3, 
1883. Ed. R. Mason, clerk. 
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710 United States Circuit Court, Central Division, Southern 
District, of Iowa. 


I, Edward R. Mason, clerk of said court, do hereby certify that 
the above and foregoing transcript contains full, true, and complete 
copies of all the pleadings, proceedings, and record entries, except 
the testimony, in a certain cause adjudicated in said court, wherein 
William D. Andrews et al. were complainants and George Hovey 
was defendant, as full, true, and complete as the originals of the same 
now remain on file and of record in my office. 

I further certify that the original citation, with the return of service 
endorsed thereon, is hereto attached and herewith returned. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Des Moines, in said district, this 11th 
day of October, A. D. 1883, and of our Independence the one hun- 
dred and eighth year. 

[Seal U. S. Cireuit Court, Southern District, Lowa.] 
EDWARD R. MASON, 
Clerk U. S. Circuit Court, Central Division, Southern Dist., Ia. 


711-714 And the complainants, to sustain the issues in their be- 
half, introduced upon the hearing in said cause the follow- 
ing testimony and documentary evidence, to wit: 


715 Testimony taken upon the part of complainants in this case 

of W. D. Andrews et al. vs. George Hovey, pending in the 

circuit court of the United States in and for the district of Iowa, 

in pursuance of the annexed agreement and stipulation, upon 

final hearing of said cause August 5th, 1879, at 9 o’clock a. m., 

Ricket, West & Eastman appearing as solicitors for complainants 
and Lake & Harmon as solicitors for defendants. 


GrorGe Hovey was produced on part of said complainants, and, 
duly sworn as required by law, deposes as follows: 

716 Complainants here offer letters patent, known and desig- 
nated as reissue 4372, issued to Nelson W. Green May 9, 
1871, marked Exhibit “A.” 

Also certified copy of assignment and power of attorney, marked 
Exhibit “B,” dated July 3, 1871, Nelson W. Green to W. D. An- 
drews and George H. Andrews, composing the firm of W. D. 
Andrews «& Bro. 

Defendant objects to this copy as not being the best evidence, be- 
ing a printed extract and not the originol paper, and further that 
this assignment does not purport to be an assignment of the patent 
offered in evidence. 

Complainants also introduce in evidence an assignment from 
Nelson W. Green and W. D. Andrews «& Bro. to Noah J. Parsons, 
dated 15th of October, 1878, of an undivided one-twentieth (,';) of 
the State of Iowa, of letters patent, known as reissue of No. 4372, 
marked Exhibit “C.” 
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Complainants also offer in evidence a certified copy of letters pat- 
ent granted to Elias S. Hovey, February 20, 1872, numbered 123,908, 
for improvement in the formation of drive wells. 

Complainants also offer in evidence certified copy of decree en- 

tered in the case of W. D. Andrews et al. vs. Theodore A. 
717 Carman, of the circuit court of the United States for the east- 
ern district of New York. 

Complainants offer in evidence certified decree of the circuit court 
of the United States for the district of Minnesota in case of W. D. 
Andrews et al. vs. Geo. B. Wright. 

Complainants introduce in evidence a certified decree of the cir- 
euit court of the United States for the district of Indiana in the case 
of Henry B. Hine e al. vs. Jacob Wahl, marked Exhibit “ F.” 


718 Int. 1. What is your name, age, residence, and occupation? 
A. My name is George Hovey; am 59 years old; reside at 
Independence, Iowa; am a dealer in well material. 

Int. 2. What is your relation to this suit? 

A. I am the defendant. 

Int. 3. How long have you been engaged in putting down wells ? 

A. Since the spring of 1871. 

Int. 4. Have you got books or papers showing for whom vou put 
down wells during that time? 

A. Not all. 

Int. 5. Have you any; and, if so, to what extent ? 

A. What was put in between Hovey Bros. I have not the books. 

Int. 6. Those you put down on your own account have you the 
books or papers? 

A. I have not. 

Int. 7. Have you any books or papers referring to wells put down 
on your own account or that of your brothers; and, if so, what have 
you? 

A. I have none of my brothers; [ may have some of my own; I 
have not many. I lost the book between here and New Hartford or 
at New Hartford; I mean the book I had used for two vears. 
719 Int. 8 When did you lose it ? 
A. I think two years ago this fall. 

Int. 9. How have you been keeping your account of wells since 
you lost that book ? 

A. I have not kept a regular account. When aman paid me or 
a note was given I never put it on the book. 

Int. 10. Did you, in obedience to the subpcena in this case, bring 
with you any books or papers relating to your putting down wells? 

A. I have no such book or papers. 

Int. 11. Have you no books or papers showing for whom you have 
put down wells or where you have put them down ? 

A. I have some. 

Int. 12. Why did you not bring them and produce them, in obe- 
dience to the subpeena that was served on you? 

A. I have no books stating the manner I put in wells. 

Int. 13. You refuse, then, to produce the books and papers show- 
ing for whom you put down wells? 
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A. I have not been asked, as I understand it. 

Int. 14. Have you not been asked to produce all papers pertain- 
ing to your putting down wells? 

A. No, sir. 

Int. 15. You please read from the copy of the subpcena now in 
your hand and served on you that part relating to your producing 
books and papers. 

A. That you bring with you all books and papers relating to your 
constructing wells in Iows 

Int. 16. You consider that your books and papers showing for 
whom and where you put down wells in Iowa does not in any man- 
ner relate to your business of constructing wells? 

A. No. 

Int. 17. How far do you reside from the place of taking this testi- 
mony? 

A. About one-half mile. 
720 Int. 18. Are the books and papers you refer to at your resi- 
dence, about $ mile from here, or any part of them ? 

A. Yes, part of them. 

Int. 19. Will you produce those books and papers upon the com- 
ing together of the attorneys and examiner this afternoon ? 

A. No; if I am asked if I put in a well for such a man I will tell 
whether I did or not. 

Int. 20. Can you tell for whom you put in wells without your 
bocks and papers ? 

A. I can for part of them. 

Int. 21. What number can you give? 

A. Well, I can’t state. 

Int. 22. Now, go on and state for whom you have put down wells 
in Iowa and when and where, without your books and papers. 

A. If he will ask me the name I will answer, but in no other 
way. 

Int. 23. Then you refuse to tell for whom you put down wells in 
Iowa and when and where? 

A. Yes. 

Int. 24. Why do you refuse ? 

A. | cont wish to bring others into the suit until mine is through. 

Int. 25. Who, if any one, has instructed you not to produce those 
papers roel books ? 

A. No one that I know of. 

Int. 26. Has any one advised you not to produce them ? 

A. No, sir. 

Int. 27. Has any one suggested to you that you had better not 
produce them ? 

A. Well, somebody or other did a good while ago—I think it was 
one of my brothers. ‘There may have been others; I don’t remem- 
ber of any others. 

Int. 28. Do you not know that you are guilty of contempt of court 
in refusing to tell for whom you put down wells, and when and 
where ? 


A. No, I don’t. 
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Solicitor for complainants here informs the witness that it 
721 is his duty to answer; that he is guilty of contempt of court 
unless he does answer. 


Q. 29. Do you still refuse to tell for whom and when and where 
you put down wells in Iowa within the last 4 years ? 

A. If you will name some men for whom I put in wells I will tell 
you whether I did or not; I will not give a list of the names. 
Q. 80. Can you give a list of names for whom you put down wells 


- 


in lowa for the last 4 years? 
A. No. 
Q. 31. Can you give any names for whom you have put down 


wells in Iowa for the last 4 years ? 

A. I could if I wished to. 

Q. 32. Will you go on and do so,as far as you can? 

A. No. 

Q. 33. Why will you not; give all your reasons ? 

A. One reason is others would be sued. 

Q. 34. Then, the only reason you have to give is that other parties 
might be sued ? 

A. Thatis the reason; I should not give the names of other parties 
for them to sue. 

(. 35. Is there no other reason? 

A. That is the principal reason ; there may be others. 

(). 56. Do you know of any other reason? 

A. I have no other reason to give. 

Q. 37. What did you mean by saying a few moments ago that 
you could not give a list of the names and then saying you could 
and refusing to give them ? 

A. I said I could not give a list of all; I did not say I could give 
a list of all. 

Q. 38. You meant to say, then, that you could give a partial list? 

A. Yes. 

Q. 59. But you now refuse to give any list whatever ? 
722 A. If you will give me the name of the party I will tell 
you whether I put in a well for him or not; I will not give 
a list of the names. 

Q. 40. Then I understand you to say that you will not give the 
names of any parties you put down wells for unless I first give the 
names to you - 


A. Yes. 


Q. 41. Who has assisted you in putting down wells during the: 


time you were engaged in constructing and making wells in Iowa? 
Give the names and residences of parties as fully as you can. 

A. D. W. Hovey, of Winthrop, in this county; James E. Brace, 
of Independence, lowa; F. W. Hovey, of Independence, Iowa ; James 
Litts, of same citv; Ek. 8. Hovey, of Swanton, Butler county, Iowa; 
and Ix. A. Hovey, of Tampico, Whiteside county, Il. 

(). 42. Who composed the firm of Hovey Bros., who were engaged 
in constructing wells in Iowa during the last few years? 

A. I. 5. Hovey, E. A. Hovey, and George Hovey. 
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Q. 43. When did that partnership begin and when did it end? 

A. It begun in thespring of ’71,1 believe; I could not tell the 
date; I think we ran about two years. 

Q. 44. Are you the owner of the patent issued to Elias S. Hovey, 
dated February 20th, 1872, * * * No. 123,903, for the State of 
Iowa? 

A. Yes, sir. 

Q. 45. Have you been engaged in constructing wells in Iowa 
since 1872, according to the method pointed out in the patent re- 
ferred to which you say you own for lowa? 

A. I have used that patent for cleaning out the bottom at all 
times. 

Q. 46. Have you followed out the method pointed out in the 
said patent for constructing wells put down by you since 1872? 

A. As far as cleaning out of the sand is concerned, 1 did. The 
top of the well I have bored with an auger down to the water in all 

instances. 
(23 Q. 47. Wherein has the method used by you in construct- 
ing wells since 1872 differed from the method pointed out in 
this patent ? 

A. I don’t know that there is much difference. This don’t state 
whether it was bored or driven. Mine was bored to the water and 
then the sand cleaned out according to the patent. 

Q. 49. Do you know D. B. Cox, of Johnson Co., lowa? 

A. I do. 

Q. 50. Do you remember of constructing his well or did you assist 
in dving it? 

A. No, sir; I was not there. I was sick at the time, and not 
there. ty 
Q. 51. Was any one doing it for you? 

A. They were doing it for Hovey Bros. 
Q. 52. Was you a member of that firm ? 

A. I was. 

Q. 53. Did you assist in constructing a well for Andrew Fountain, 
Chas. B. Cox, M. J. Loan, J. R. Numerly, Henry Winans, Thos. Cox, 
John Mosford, Samuel Shellidy, and Milner Smith? 

A. I don’t think I was there when the Fountain well was put in; 
the Loan well was put in under my direction ; suppose I was there 
at Numerly’s well; [ don’t know but I was there at Winman’s; I 
don’t know that I was at Thos. Cox ; I put in Mosford’s, Shelliday’s, 
and Smith’s wells; these were all put in for Hovey Bros.; | was in 
the neighborhood at the time. 

Q. 54. Do you know whether you did any driving in constructing 
the wells for the parties named? 

A. We always bored, as far as we could; we done no driving 
above the water. 

Q. 55. Did you drive or force the pipe below the water? 

A. In some instances we did, a foot or so. 

Q. 56 Will you swear positively that you did not force or drive 
the pipe more than a foot or so below the water in those cases? 
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724 A. I will swear positively that Winans’ was not drove at all ; 
it was put in a dug well and bricked up; there was three foot 
of water at the time; I don’t remember of the others being drove 
they might have been. : 
. 57. In the case of Winman’s, did you do any boring? 
No, it did not need any; it was an open well. 
. 58. Was there any point on the pipe put in the Winman well? 
Yes, there was a point and screen on it. 
. 59. What did you put on a point and screen for in the Win- 
man well? 
A. Oh, so it would not pump up frogs and sticks. 
Q. 60. Will you swear that this pipe sat on the bottom of the well, 
and did not go into the bottom of the well at ail? 
A. I suppose it went into the bottom of the well. 
Q. 61. How deep did it go into the bottom of the well? 
A. Can’t say. 
(). 62. How did it get into the bottom of the well? 
A. It was put In. 
Q. 63. How was it put in, by forcing or driving? 
A. Neither forcing or driving; we set the pipe in the well. 
(). 64. How was it projected into the bottom of the well, if there 
was no forcing or driving and you done (no) boring ? 
A. In the first place, the well was dug out and bricked up and the 
pump was put In. 
Q. 65. What makes you suppose that it went into the bottom of 
the well, if there was no driving, boring, or forcing of the pipe? 
A. I meant to say that I suppose it went to the bottom of the well. 
(). 66. You ain’t sure that it went to the bottom of the well? 
A. I don’t remember that it reached the bottom or not; if it did 
not, it did pretty near. 
725 Q. 67. How deep was that well? 
A. Don’t remember. 


Adjourned until 1.30 p. m. for dinner. 
Parties present, and resumed the taking of testimony. 
GroRGE Hovey on the witness stand: 


Q. 68. How long was the pipe? 

A. I do not know. 

Q. 69. How did you charge him for doing the job? 

A. I don’t remember; sometimes I done it by the foot and some- 
times by the job. 

Q. 70. Did you clean out the well pit? 

A. I did not. 

1, Was a pipe put down first, and as and pump attached ? 

A. Don’t know. 

Q. 72. What did you say was the reasons for his fixing it in this 
way? 

A: When the river was high it overflows clear up to this house, 
almost to the top of the well. 
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Q. 73. Then you don’t know whether this was driven into the bot- 
tom or not? 

A. I don’t know. 

Q. 74. Have you put down wells for any persons where you have 
put them in the bottom of an open well” 

A. Yes, sir. 

Q. 75. For whom ? 

A. I put one in for Mr. Snow of this town—helped put in. 

Q. 76. When? 

A. Don’t remember; a number of years ago. 

Q. 77. Is that well still in existence? 

Q. 78. Was there water in the bottom of the well when you 
commenced putting it in? 
Yes, sir. 
. 79. How deep was the water ? 
I should judge about 2 feet. 
. 80. What was the bottom of this well—sand and gravel ? 

A. Yes; sand and gravel. 

. 81. How deep in the bottom did you project your point and 
screen ? 

A. I presume the point went about 4 or 5 feet under water. 

Q. 82. Did you bore any in making that well? 

A. I did not. 

Q. 83. How far up did the point and screen extend up on the 
pipe? 

A. I should judge about a foot and a half. 

Q. 84. Then the point and screen was about a foot and a half be- 
low the surface on the bottom of the well? 

A. Yes. 

Q. 85. Did you dig in the bottom of the well? 

A. No; we used what we call the drive point. 

Q. 86. Did you drive an instrument into the bottom of the well 
before you put in the point and screen ? 

A. No, sir; we put this point in. 

Q. 87. How did you project it into the bottom of the well to the 
depth you say ? 

A. We drove it in with what we call a drive point or worked it 
down ; I don’t know that we drove it all the way. 

Q. 88. What were the reasons for driving this point into the bot- 
tom of the well and putting on a point and screen ? 

A. He wanted me to—I mean by he Snow. His reasons were that 
the walls were rather poor and that it might cave in; it would not 
hurt the water. Further reasons, he said as the water rose and fell 

the sand worked in; that was the trouble. 
Q. 90. Was the well in the habit of getting too low for 
water before you fixed it? 

A. I don’t know. 

Q. 91. Did it work well after you fixed it? 

A. Yes, sir. 

9—16 
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Q. 92. Describe the kind of a rod or instrument you first drove 
into the bottom of the well. 

A. It was a hollow tube ; the perforations would extend up about 
8 feet about | of an inch in diameter: there was 4 rows of holes and 
a point with a bulge. It was substantially the same as figure 1 in 
the patent issued to Elias 8S. Hovey. 

Q. 93. How far did you project that in the bottom of the well be- 
low the surface of the earth—in the bottom of the well ? 

A. About 4 foot. 

Q. 94. Then the whole length of the projection into the bottom of 
the well—from the surface of the earth in the bottom of the well— 
into the bottom of the well was about 4 feet ? 

A. Yes, sir. 

Q. 95. Well, after driving this or forcing it that far, what would 
you do then? 

A. Put on the sand pump and pump out the fine particles. 


Q. 96. Then what next did you do after pumping the fine particles 


out ? 

A. Take out the pump and puil out this tube and put in a tube 
of the same size with a point and screen over tlie perforations. 

Q. 97. Would this be put to the same depth as the other tube? 

A. Nearly; not quite. 

Q. 98. How far up from the point would the perforations extend 
on the last pipe put in? | 

A. Well, from a foot and a half to2 feet. 

Q. 99. Then the upper perforations on the last pipe put in would 
be about 3 feet below the surface of the earth in the bottom of the 
well? 

A. Generally about 2 feet, I should judge 
728 Q. 100. What is your object in getting your point and screen 
that low from the surface in the bottom of the well? 

A. 'To always have plenty of water. 

Q. 101. Do you always have plenty of water under such circum- 
stances ¢ 

A. Never heard any complaint, but that they had plenty. 

Q. 102. Then after a well has been constructed in this way there 
is no danger from walls caving in or the sand drifting in? 

A. Well, if the walls cave in or the sand drifts in I don’t think it 
hurts it. 

@. 103. You think if the walls did cave in under such circum- 
stances it would not affect the flow of water through the pipe? 

A. No; I don’t think it would. 

(). 104. What is the first name of this man Snow that vou put 
down this well for ? : 

A. I don’t know. 

Q. 105. Was it put down since the date of this patent for which 
you are acting in this State? 

A. Yes, sir. 

(. 106. Was that pipe air-tight from the perforations to the pump 
a was it attached by an air-tight connection to the pump? 

A. Yes, sir. 
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Q. 108. For what other persons have you put those tubes in the 
bottom of the wells that had been previously dug? 
A. A man by the name of Lewis, in Hazelton ‘township. 
Q. 109. What was the matter with his well that caused him to 
have that done; do you know? 
A. Because he could not dig it any deeper and he had not plenty 
of water. 
Q. 110. Why could he not dig it any deeper? 
A. On account of quicksand. 
(. 111. How much water was there in the well when you com- 
menced to put the tube down ? 
A. About 1 foot. 
729 Q.112. Did you try to bore in it? 
A. Yes, sir. 
Q. 113. Could you succeed in making a hole in the quicksand by 
boring in it? 
A. Yes, sir; I bored down to the rock. 
Q. 114. Do you swear that after boring down through the quick- 


sand and water to the rock you withdrew your auger and left a 


hole? 
A. I withdrew the auger. I suppose it filled up with water and 


sand. It was not as solid as before. 


Q. 115. Does quicksand when strained in the water become looser 
than it was before, or does it settle back to its original state in a few 
moments? 

A. I wish to correct my answer to the last question. It was fine 
sand, but not quicksand. I suppose it settles back in every well I 
ever made. The sand is always looser. 

Q. 116. You say this did not settle ; how do you know it did not 
settle back after withdrawing the auger? 
A. Because I dug it out to the rock. 

Q. 117. What did you dig it out with ° 

A. With a small scoop made a purpose. 

Q.118. Did this small scoop go down with the auger and was it 
withdrawn with it? 

A. No, sir. 

Q. 119. How do you know that on withdrawing this scoop that 
the hole did not immediately fill up again ? 

A. I did not withdraw the scoop. I said I dug it out with a small 
scoop. 

Q. 120. How do you know it did not fill up again after digging it 
out with a scoop ? 

A. Because I dug it to the rock and made a hole. 

Q.121. How do you know that after digging it to the rock with a 
scoop it did not fill up again? 

A. Because we went to the creek and got coarse gravel and filled 
it up. 

Q. 122. Could you see the hole in there when you got back ? 

A. Yes, sir. 
730 Q. 123. How far could you see into the hole,and how large 
was it ? 
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A. We could not see a great way. When we got the water out 
we could see down near the rock. It was about 10 inches across the 
top. 
Q. 124. In the first place there was about a foot of water in the 
bottom of the well, and into this water and sand in the bottom of 
the well you bored a hole about 10 inches across, down to the rock, 
taking out the sand with the scoop; you then took out the water 


and could see down the hole to the rock; you then went to the creek 


and filled the hole with gravel. Is this true? 

A. No; I never stated if so. 

Q. 125. Now, go on and state what you did do. 

A. I found about a foot of water in the well: then I bored down 
with the auger to the rock some two or three feet; then I had with 
me a ten-inch tube about 3 feet long; I set this in the bottom of 
the well and crowded it down as far as I could in the sand; then I 
scooped out some sand inside of that; that would let the tubing 
drop a little more; then I dug the sand out again with the scoop 
and kept on working away until it reached the rock; then we put 
gravel in the tube and gradually worked it out; we would put in a 
little gravel and then work the tube up a little, and continue this 
gradually until we worked it out, filling the hole with gravel to 
the surface of the earth in the bottom of the well. 

Q. 126. Previous to this did you get the water out of the well? 

A. We got most of the water out before this. 

Q. 127. Now, what did you do next? 

A. We put in the drive point down into this gravel and cleaned 
out the fine stuff with the sand pump. 

Q. 128. How did you get this point down in this gravel ? 

A. We just put it down. Its heft almost carried it down. 
731 Q. 129. Then the tube with the drive point attached to it 
went through this 3 feet of gravel of its own weight—without 
any forcing or driving? 

A. Yes; without any driving. I don’t think we forced it. 

Q. 150. What was the size of that gravel—was it coarse or fine 
gravel ? 

A. Coarse gravel—mixed, fine and coarse. 

Q. 131. Was there a screen attached to the point you put in this 
well? 

A. There was. 

Q. 132. How far was the upper perforation from the bottom of the 
well after you got through ? 

A. Not much over a foot, I think. 

Q. 133. What did you do with this sand you took out with the 
scoop out of this ten-inch tube ? 

A. We took it up out of the well. 

Q. 134. What was your object in getting the upper perforations 
so far below the surface of the ground in the bottom of the well ? 

A. So as to get more water. When it gets down to the top hole 
in the sereen you have got to stop pumping and wait for the water 
torunin. The lower you get the top of your screen in such wells 
the more water you will get. 
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Q. 135. Then I understand you to say when you drive it down a 
certain distance below the surface of the ground in the bottom of 
the well you don’t have to wait forthe water to cover the upper per- 
forations in the pipe,-so as to prevent its sucking air? . 

A. If the gravel is coarse and the water runs through it freely 
you will never have to wait, but if the gravel is fine, almost quick- 
sand, as you call it, it may pump down and take air. 

Q. 136. Who else in this country have you put down wells for in 
this way, by driving the pipe down in the bottom of an open well? 

A. I don’t remember. 

Q 137. How many wells have you put down in Independence 
since May 9th, 1871? 

A. I do not know, I am sure. 
732 Q. 1388. Have you put down 100? 
A. I don’t think I have. 

Q. 139. Have you put down 50? 

A. I think not. 

Q. 140. Have you put down 25? 

A. I can’t say. 

Q. 141. Have you put down 1? 

a. Yes. 

Q. 142. Have you put down 2? 

A. Yes; I have put down 2 this spring. 

Q. 143. Have you put down 3? 

A. Yes. 

Q. 144. Have you put down as many as 20? 

A. I presume I have. 

Q. 145. What is the formation of the bottom of the wells you 
have put down here composed of principally ? 

A. Sand. 

Q. 146. Is not the sand mixed with gravel ? 

A. Yes; fine gravel. 

Q. 147. Now, sir, will you swear that in every well you have con- 
structed in Independence you bored down to the water? 

A. If it is not an open or dry well, I will. 

Q. 148. How far would you drive your point into the water-bear- 
ing stratum after coming to the water ? 

A. We always bore in as far as we can and then drive maybe 4 
or 5 feet. 

Q. 149. Have you not driven as much as 8 feet from where you 
quit boring ? 

A. I might; can’t remember; we don’t generally try to get that 
depth. 

Q. 150. What makes you do any driving at all? 

A. Because we want to get a little deeper. 

Q. 151. Why don’t you bore all the way down ? 

A. We do in a great many instances. 

Q. 152. Why don’t you bore all the way down always? 

A. Because we take a notion to drive. 

Q. 153. That is your only reason ? 

A. I don’t know of any other reason. 
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793 Q. 154. Are you able to bore a hole in the water that will 
remain a hole in the gravel and sand formation ? 

A. Not remain, but it will loosen it, so we can put something in 
easier. 

Q. 155. Did you ever bore a hole with your auger in a sand and 
gravel formation in the water-bearing stratum and without your 
auger and then measure to see how deep the hole was ? 

A. No. 

Q. 156. After boring down to the water-bearing stratum and in 
some cases boring into it some distance, you withdraw the auger 
and insert a hollow tube, with an end like figure one (1) referred to 
in patent issued to Elias 8. Hovey, No. 123,903, and after forcing or 
driving that from 4 to 6 feet in the water-bearing stratum you at- 
tach a sand pump, and, after pumping out the fine particles where 
the perforations are, you withdraw the same and insert in lieu 
thereof a pipe of the same size with a point and section pipe as is 
shown in figure “2” of said patent, except it is all covered with 
wire gauze screen ; this is true, is it not? 

A. No. ; 

Q. 157. How far into the water-bearing stratum do you drive what 
you call a drive point after you get through boring ? 

A. Sometimes not any; sometimes a foot or two. 
Tot (. 158. How far do you force or chuck it down into the 
water-bearing stratum after you get through boring? 

A. Sometimes I drive it a little after I have gone as far as I bored 
it. I never chuck it down. 

@. 159. Do you ever force it ? 

A. | have sometimes, but not above the water-bearing stratum. 

Q. 160. How far do you force it below the water-bearing stratum ? 

A. From 38 to 5 feet. 

Q. 161. Have you not sometimes bored 10 feet into the water- 
bearing stratum and then put in the place where the auger was taken 
out a drive point attached to a pipe leading to the surface, and by its 
own weight, and by forcing it sink it as far as the auger went, and 
in some cases farther. 

A. I do not remember. 

Q. 162. How far is the farthest you have bored into the water- 
bearing stratum ? 

A. I have bored in 8 feet one place. 

Q. 163. How far have you bored into the water-bearing stratum 
and made a well? 

A. I could not state. We generally bore 3, 4, or 5 feet ; sometimes 
more. 

Q. 164. How far does the water-bearing stratum lay below the 
surface of the ground in this place usually. 

A. Near my place it lays about 19 feet from the surface. 

Q. 165. How long have you made the pipes for most of the wells 
in this town ? 

A. I don’t remember. 

Q. 166. After withdrawing this tube,to which is attached the drive 
‘point referred to by you, you insert in lieu thereof a point with a 
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screen attached, as appears in Figure “2” in patent issued to Elias 
S. Hovey, number 123,903, do you not ? 

A. Yes. 

Q. 167. You then in all cases attach this tube to a pump by an 

air-tight connection above, do you not? 
730 A. Yes. 
Q. 168. How large an auger do you use in boring these 

holes generally ? 

A. About 3 inches; sometimes 2}. 

Q. 169. After attaching the pump is not the earth packed round 
the pipe or filled around it to make it firm and steady ? 

A. No, sir. 

Q. 170. You swear that dirt is never packed around the pipe? 

A. We never did. 

Q. 171. Did you ever have it done ? 

A. No; I never gave such instructions. 

Q. 172. What is that steadies the pipe when you screw on the 
pump, standing on this hole? 

A. The pump is screwed onto the platform, and then a brace is 
put from the platform to the pump. 

Q. 175. There is no dirt ever thrown around this tube to keep the 
surface water or dirt from falling in, is there? 

A. No. 

(). 174. Why is it not done? 

A. Because when we put our box about four feet down and one 
foot out, then we take this dirt that has been taken out and put it 
up against the box as high as the platform. It is rounded so high 
that the surface water runs off. This boxing is put in there to put 
the cylinder of the pump between the front and to allow the water 
to run back to the cylinder and to escape at the top of the cylinder 
and run back into the hole. 


Adjourned until Wednesday, Aug. 6, 1879, at 9 o’clock a. m. 


WEDNESDAY, August 6, 1879—9 o’clock a. m. 

Resumed the taking of the testimony at the office of Frank Jen- 
nings. ' 

D. Q. 175. In the well you say you put in for Lewis why did you 
put down the ten-inch tube, and as you put it down scoop out the 
sand inside so as to form a hole, if there was no quicksand in the 
bottom ? 

A. The sand was fine that was in there, and we wanted to get a 
coarser article next the pipe so that the water would run more freely. 

Q. 176. Was you not obliged to do this so as to form a hole for the 

reception of the gravel ? 
736 A. Well, that was one mode of doing it. I don’t know 
that it was necessary. It might have been made some other 
way. 

Q. 177. Could you have formed a hole for the gravel without 
doing this? 

A. I could. 


72 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


Q. 178. How? 

A. By curbing with boards or planks. 

Q. 179. Then, in order to form that hole there, you would either 
have to sink the ten-inch tube, as you stated, or curb it ap? 

A. Yes. 

Q. 180. Could you have bored a hole so as to admit the gravel 
without putting this ten-inch tubing down ? 

A. J think not without curbing some of it. 

Q. 181. Can you make a small hole in the sand in the water- 
bearing strata that will remain a hole any length of time any better 
than you can a large one? 

A. Yes; it won’t fill up with sand as quick as it will fill up with 
water. 

Q. 182. Is it not true that a hole bored two inches and a half in 
size into the sand and gravel in the water-bearing strata will fill up 
quicker than a ten-inch hole bored in the same place ? 

A. It will with water. The sand and gravel will never fill in so 
tight as in a large hole. 

Q. 183. Won't it fill in just as quick in one as in the other? 

A. Yes. 

Q. 184. Why did you not bore this hole in the bottom of the 
Lewis well instead of forcing in the ten-inch tube and scooping out 
as you went down ? 

A. On account of the supply of water. 

Q. 185. Was it not on account of the bored hole filling up with 
sand about as fast as you made it? 

A. It was not. 

Q. 186. It would not fill up with sand about as fast as you made 

it, would it? 
737 A. I suppose it would. But what I told you yesterday, if 
it was only a little way to the rock it would not give a sup- 
ply of water. 

Q. 187. Then I understand you to say that if you had have bored 
this down to the rock with the same sized auger as the tube you 
used, and filled in the hole thus made with gravel, that it would 
not give as good a supply of water as the way you did make it? 

A. If | could have got the gravel in it would have been the same. 

Q. 188. Why could you not have got the gravel in just as good? 

A. Because the sand would have run in as soon as | got the hole 
bored. 

Q. 189. How far into a bed of fine and coarse gravel would the 
weight of the tube used in the Lewis well shod with a point force 
itself without any assistance ? 

A. I think it would force itself to the rock. 

Q. 190. Then just the weight of the rod would force itself through 
fine and coarse gravel three feet, would it, without any assistance ? 
A. I think in that well it would have went further than that. 

Q. 191. About how long was that tubing? 

A. I don’t remember; I suppose about 20 feet; I won’t be cer- 
tain. 
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Q. 192. How far would such a tubing force itself by its own 
weight if this had been sand and gravel mixed together ? 

A. I suppose it would go three or four feet. 

Q. 193. What is your object in having a sharp point at the end 
of this tubing? | 

A. To drive it in easier, or it will go in easier. 

Q. 194. Would it not answer your purpose just as well to have 
the end square and closed up? 

A. No. 

Q. 195. Why not? 

A. It would not be according to my patent. One thing 

708 Q. 196. What is the object of having the sharp point on 

the end of the tube, as shown in figure No. 2, referred to in 

the patent issued to Elias 8. Hovey and under which you claim to 
be operating ? 

A. It is to stop up the hole in the bottom of the screen; it is made 
sharp; it is sharpened so as to go down easier and true. 

Q. 197. What is the sharp point in figure one, referred to in the 
patent used by your mode—of wood, iron, or steel ? 

A. I suppose iron. : 

Q. 198. Why is that point made of iron and the other of wood ? 

A. The first one, No. 1, we sometimes drive; the other, No. 2, we 
don’t drive generally ; it is not made to drive. 

Q. 199. Why do you sharpen the point if it is not made to drive 
or force into the ground ? 

A. So as to go down true in the hole made by figure one or where 
it is bored either. 

Q. 200. Is it not made for the purpose of making it go down 
easier ? ; 

A. I think it will go down easier. 

Q. 201. Then a pipe with such a point on it made of iron and of 
an inch and a quarter in diameter and twenty or thirty feet in length 
will, by its own weight and without any forcing, penetrate into a 
stratum of water-bearing sand and gravel about four feet? 

A. If it has been bored I think it will. 

Q. 202. Did you not say that in the Lewis well, where there was 
no boring, it penetrated three feet to the rock through the sand and 
gravel ? 

A. I thought it did; it was because the ground was loose. 

Q. 203. Suppose that you bored down to the water-bearing stratum 
and took a pipe shod with an iron point, as is shown in figure num- 
ber 1 in said patent, and is forced or driven into the bottom of such 
hole, from three to eight feet, and the fine sand pumped out in the 

vicinity of the tube at the bottom and then withdrawn and a 
739 ~~ pipe shod with a point, as in figure number 2, inserted in lieu 

thereof, will not said pipe so inserted go, by its own weight, 
to the bottom of the hole made by the first pipe? 

A. I don’t think it will; it might in some cases, but not in all. 

Q. 204. Then you sometimes have to force the second pipe you 
put in? 

A. Some. 

10—16 
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Q. 205. If you would bore a hole three inches in diameter and 
then place in such hole an inch-and-a-quarter pipe, with perfora- 
tions as is shown in figure number 1 in your patent, and without 
forcing it in any way but by its own weight or otherwise into the 
earth, and then attaching a sand pump thereto, could you pump out 
the fine sand in the vicinity of such hole bored by you? 

A. Not without some water. 

Q. 206. Suppose the hole was full of water, could you do it? 

A. Yes, sir. 

Q. 207. Then, in order to pump out the fine particles in the 
vicinity of the pipe, it is not necessary that it should come in contact 
with the earth or sand ? 

A. It is necessary to be near it. 

* Q. 208. How near it? 

A. So that when you exhaust the water in the hole it will run the 
sand and water right over. 

Q. 209. Would not the operation of the sand pump necessarily 
cause the settling round the tube the earth and sand? 

A. Yes. 

Q. 210. If the holes you bore remain holes in the water-bearing 
stratum and no earth or sand settles around the tube, could you re- 
move the fine particles from the vicinity of the tube with a sand 
pump? 

A. If it did not settle around the tube I could not remove it; I 
never saw a place where it would not settle around the pipe where 

the perforations are if it was sand or gravel. 
740 (). 211. Why do you always place the tube next the wire 
screen attached so that the upper perforations in it shall be a 
foot or two below the surface of the earth in the bottom of the well 
bored by you, or from the surface of the earth in the bottom of the 
well where it is placed in the open well and forced or driven into 
the bottom of such well? 

A. We want to get the depth of the water; if it was not below 
the water we could not draw, it would take air; an open well we 
don’t always drive it below the surface of the earth in the bottom 
of the well; sometimes the perforations are not under the earth 
where we drive in the bottom of an open well where there is plenty 
of water. 

Q. 212. In the case last referred to, where you drive part way into 
the bottom and some of the perforations are above the surface of 
the ground, do you use a sand pump? 

A. I put my drive point under the surface of the earth in the 
bottom of the well, then I attach a sand pump and pump out what 
sand is necessary, then withdraw the tube and put in my screen, 
but not to that depth always. 

Q. 213. Why do you always have the upper perforations in the 
pipe to which the wire screen is attached below the surface of the 
ground in the bottom of the holes bored by you from one to two 
feet ? 

A. I put it in to get the depth of water I need. We some- 
times go four or five feet from the top of the water to the bottom of 
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the screen ; that is generally our distance, where there is a good flow 
of water. 

Q. 214. If the upper perforations of your pipe was left above the 
surface of the earth in the bottom of the hole and the pump was 
operated until the water was lowered in such hole to a point below 
the upper perforations, the air would get in, would it not, and the 
pump cease to lift water? 

A Toe 

Q. 215. If the tube was then forced or driven further into 

741 ~—=—sithe water-bearing stratum until the upper perforations in it 

was a foot or two below the surface of the ground in the bot- 

tom of said hole in the water-bearing strata, the difficulty would be 
avoided, would it not? 

A. Not every time; if it is driven so that the water will not ex- 
haust so as to take air in the upper hole of the screen then the diffi- 
culty would be overcome; if it don’t take air it is all right. 

(. 216. If this tube was then forced or driven into the bottom of 
the hole and into the water-bearing stratum and until the upper 
perforations were some distance below the surface of the earth in 
the bottom of such hole and below the water line of the water-bear- 
ing stratum, this difficulty would be overcome, would it not? 

A. It would, if there is a good flow of water. 

Q. 217. In that case you could not exhaust the water by the opera- 
tion of the pump until you had exhausted the supply of water in 
the water-bearing stratum ? 

A. Not until vou had exhausted it to the top hole in the screen. 

Q. 218. In order to do that you would have to lower the whole 
surface of the water in the water-bearing stratum into which it was 
projected ? 


A. In the immediate vicinity of the pipe, you would. “< 
Q. 219. What do you mean by the immediate vicinity of the 
pipe? 


A. I mean right at the pipe until it takes air at the upper hole 
of the screen. 

Q. 220. Do you mean that all the water you have to depend upon 
is the water in the pipe or right around the pipe? 

A. What we want to depend upon is the water deep enough so 
that it will not take air at the top of the screen. I don’t know 
where it comes from. 

Q. 221. Under such circumstances, when the pump handle is 
worked and a vacuum created in the pipe, the water rushes into 

the tube to fill such vacuum and a vacuum is thereby created 
742. ~—in the pipe below, the water rushes in from the surrounding 
stratum to fill such vacuum thus made, does it not? 

A. I think the water rises to its level. I don’t know anything 
about the vacuum. ‘The suction will draw the water if it is there. 

(). 222. From where will the suction draw the water? 

A. From the earth. 

Q. 225. How is the suction produced ? 

A. By making the suction barrel air-tight and priming with 
water and pumping. ‘That will draw the water from below. 
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Q. 224. How does it draw the water from below ? 


A. By pumping. 
Q. 225. Does it draw the water from the hole you bored or from 


the water-bearing stratum ? 

A. It draws what water there is in the pipe and from the water- 
bearing stratum both. 

Q. 226. Then the water is delivered directly from the water- 
bearing stratum into this tube? 

A. Oh, Vos. 

Q. 227. The water is not, then, first delivered to a reservoir and 
from there passes into the pipe? 

A. It is first delivered from the sand that is cleaned out by our 
patent in the water-bearing strata. 

Q. 228. Does or does not the water run into the tube from a res- 
ervoir ? 

A. We call that a reservoir where we clean out the fine sand. 

Q. 229. Will you swear that there is a reservoir at the end of 
these pipes, where you simply clean out the fine particles of sand? 

A. I will swear that it is loose there. It is not tight as it was 
before the fine sand is pumped out. 

Q. 230. In such cases does not the coarser particles settle down in 
the place of the fine that has been removed round the pipe? 

A. Yes. 

Q. 231. Then there is no open space round the pipe ? 
743 A. I don’t suppose there is any open space, but what there 
is is filled with water and gravel. 

Q. 232. Is there any. space round the pipe that is not filled with 
sand or gravel ? 

A. In some places, I think, there is and others there is not. 

Q. 233. Will you swear that there are any instances where these 
pipes have been put down in a water-bearing stratum of sand and 
gravel and a sand pump attached and the fine particles pumped 
out that an open space is left around the pipe in which there is 
neither sand nor gravel? 

A. I don’t think there is. I have never seen it, but I believe it 
is SO. | 

Q. 254. Explain how that could be. 

A. By pumping out the fine sand from the coarse, there not being 
much coarse sand in it, and by pumping out several buckets of sand 
our drive point in there becomes perfectly loose. By putting down 
cur pipe and sereen attached to it to make the well we don’t have 
to force it and it is loose then. ‘The appearance is that there is 
nothing that touches the sides. ‘This state of facts does not appear 
in all cases, but does in many. 

Q. 235. Then sometimes the pipe is tight and don’t seem to be 
loose ? 

A. Sometimes you will feel something touch it at the screen and 
other times not. 

Q. 236. Did you not state this morning that when the fine parti- 
cles were pumped out from the vicinity of the pipe the coarse 
particles settled down in their places ? 
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A. Yes; I say so, if there is any. 
Q. 237. Then how could there be a reservoir left in the vicinity 
of the pipe? 
A. By pumping out the fine, if there is not much coarse and the 
walls do not cave in, leaves a space. 
Q. 238. Do you state that it is possible to make a small hole in a 
sand and gravel formation in the water by one instrument, and 
then, withdrawing that instrument and inserting another in 
744 ‘its place, that it will remain a hole any length of time, and 
especially after it has been loosened by the removal of the 
fine particles ? 
A. The way we pump it out I think it would remain after pump- 
ing it out. 


Adjourned until 2 o’clock p. m. for dinner. 
Two o’CLOcK P. M. 
Resumed the taking of testimony, Geo. Hovey on the stand: 


Q. 239. Would this be so in all cases? 

A. I think it would not; it would be according to the formation 
of the gravel. 

Q. 240. Have you put down wells according to this patent, under 
which vou say you are operating in Linn Co., in this State ? 

A. Yes. 

Q. 241. Tell the names of some of the parties for whom you have 
put down wells in Linn Co. 

A. I can’t remember the names, to save me. 

Q. 242. At what places in Linn Co. did you putthem down ? 

A. Near Bartram. 

Q. 248. How many have you put down jn Linn Co.? 

A. I have put down two there; maybe more. 

Q. 244. Have you ever put down any in Muscatine Co.? 

A. I have. 

Q. 245. Tell about the number, as near as you can, how many in 
Muscatine county. 

A. I have no way to tell. 

Q. 246. Have you put downa great number there ? 

A. We put down a good many. 

Q. 247. Did you and the Hovey Bros. put down 100? 

A. I don’t know. 

Q. 248. Did you put down 200? 

A. I don’t know. 
745 Q. 249. Did you put down 500? 
A. I don’t know; I don’t think we did. 

Q. 250. How many, in your judgment, have you put down, as 
near as you can estimate it? 
A. I don’t know; I have nothing to reckon from. 
Q. 251. Do you think you put down 300 ? 

A. I don’t think we did, but I could not say. 

Q. 252. Have you put them down in Fayette county; and, if so, 
how many, as near as you can tell? 
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A. I know of putting down two; I don’t remember of any others. 

Q. 253. Who was yours put down for? 

A. I don’t remember the names. 

Q. 254. Where did they live in Fayette Co. ? 

A. Near the Bremer Co. line. 

Q. 255. In what township ? 

A. I don’t know what the township was. 

Q. 256. Did you ever put down any wells for either of the follow- 
ing-named persons: William Thorman, J. H. Miller, Wm. Meikle, 
Geo. E. Chaplin, or Geo. W. Brown? 

A. No, sir. 

Q. 257. What vears did you say you and the Hovey Bros. were in 
partnership together constructing these wells? 

A. We commenced in the spring of 1871, and worked about two 
years together. 

Q. 258. What time in the spring of 1871? 

A. [ think about the Ist of April; I could not state. 

Q. 259. Where did your partners then and now reside ? 

A. E.S. Hovey, p. o. is Swanton, Butler Co., Ia.; E. A. Hovey lives 
at ‘Tampico, Whiteside Co., Ills. 

Q. 260. Was your partnership for the purpose of constructing 
wells ? 

A. Yes. 

Q. 261. Who has charge of the books and papers of the partner- 
ship? 

A. E. A. Hovey. 
746 (. Since when did he have charge of them ? 
A. I think since the fire here, in 1874. 

Q. 268. Have you brought any books or papers with you In 
ebedience to the subpcena that was served on you yesterday ? 

A. I have not. 

Q. 264. Why did you not bring them ? 

A. I did not wish to bring a list of the names of the men I put 
in wells for. 

Q. 265. You still refuse to bring any books and papers that you 
have connected with the construction of wells and of making these 
wells ? 

A. If any good judge of law will say that I have got to produce 
them under the circumstances I will produce what I have got. 

(). 266. Consult your solicitor and then tell me whether you are 
ready to obey the subpcena by producing the books and papers 
called for by it? 

Defendant answers: I am not willing to give a list of the names 
of persons for whom I have put in wells in Iowa and when and 
where. If I should attempt to do so it would only be a very imper- 
fect list, as | have not the accounts in a large number of cases. I 
could not give only a few names. There might be mistakes in 
them. I have no papers nor books relating to my business of 
making wells. 

Q. 267. Have you consulted with your solicitor since answering 
the last interrogatory, and are you prepared to produce the books 
gud papers you have? 
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A. I did consult my solicitor, and am unwilling to produce the 
books and papers I have. 


The witness here refuses to produce any books or papers in 
obedience to the subpeena and after their being demanded of him 
by the solicitor for the complainants. 


Q. 268. What books and papers have you in your posses- 
747 sion or under your control showing the names of persons for 
whom you have put down wells or when or where you have 

put them down? 

A. I think I have two or three small little books that have some 
names in them that I have put in wells for the last two years; that 
is all that I have in my possession. 

(. 269. Describe those books. 

A. One is a small book, containing about 100 pages; it may be 
100 leaves or 100 pages; I could not say; it may be 5 or 6 inches 
long and, I should say, about 4 inches wide; the other is an ordi- 
nary pocket-book, containing probably some 7 or 8 or 10 leaves. 

Q. 270. Are they in your possession, and were they yesterday 
morning, and have they been ever since? 

A. Yes. 

Q. 271. How many persons does there appear on these that you 
have put down wells for in Iowa? 

A. I don’t know. I never counted them. I never thought to 
count them. 

Q. 272. Commencing with the last well you put down and going 
back in the order of time, give the names of persons for whom you 
have put down wells in lowa and when and where you put them 
down, as near as you can. 

A. I should rather fetch my books than take that course. If he 
will name any persons for whom I put in wells I will tell him. 

Q. 275. Do you refuse to answer the question any other way ? 

A. I don’t suppose it would be any more satisfactory if I should 
answer it in any other way. 

Q. 274. Do you still refuse to answer interrogatory 172? 

A. My reasons are I have promised not to give the names of those 
I put in wells for. 

Q. 275. Do you still refuse to answer that interrogatory ? 

A. I will say that I will not give the names of the persons for 

whom I put in wells unless the court decides I must. 
748 Q. 276. Just prior to answering this last interrogatory did 
you consult your solicitor as to what answer you should 
make to such interrogatory ? 

A. I did. 

(). 277. And after full deliberation and consultation with your 
solicitor you now unqualifiedly refuse to obey the subpcena served 
on you to produce said books and refuse to answer interrogatory 
No. 172? 

A. Yes. 

Q. 278. Who have you promised that you would not give a list of 
the names of persons for whom you put down wells? 
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©. 272 Give the names of these persons to whom you made this 


i. « c 
pronrise 

A. I won't give them without court decides I am obliged to. 

Q. 280. Who is the person for whom you put down the last well ? 


—. | don’t know his name. 

Q. 281. State the exact locality of the well you last put down and 
when you put it down. 

A. Lean’t tell on what lot; it was above the railroad track; it 
was this spring. 

Q. 282. Have you got any books and papers from which you could 
tell for whom you put down your last well? 

A. I have. 

Q. 283. Will you examine them and then give the names of the 
persons ¢ 

A. No. 

Q@. 284. Why not? 

A. I don’t want to furnish the names of any one for you to sue ; 
it makes too much trouble; I think I would be mobbed, and ought 
to be. 

Q. 285. Who assisted you in putting down that well? 
A. 1 put it down myself; I don’t know but the man dug the 
hole in the morning; I think he did. 
rest Q. 286. How far down did he dig and how big a hole did 
A. Three feet square and four feet deep. 
_ 287. How far was it from the bottom of that hole to water? 


() 

~ 

A. I don't know; the well was from twenty-one to twenty-two 
feet. 

Q. 288. Now state how you got down to water. 


A. I bored down and took the dirt out; part of the way was clay. 
(. 289. How far did you bore? 

A. Four feet in the water. 

Q. 290. What kind of soil was there after you reached water ? 


 * 
A. Good gravel for the first 2 feet in the water and the last was 
clay. 


Q. 291. How far did you project the pipe below the surface of the 
water in the well? 

A. Not but a very little over 4 feet; may have been an inch or 
two more—over two feet. 

Q. 292. Did the hole in the water-bearing stratum remain a hole 
after you pulled your auger out? 

A. I did not examine it. 

Q. 293. What was the whole length of your pipe in that well?—I 
mean to the surface of the ground. 

A. I think it was about 21 or 22 feet up to the base. 

Q. 294. Did you use a sand pump in this well? 

A. I did. 

Q. 295. How did you get the drive point into the ground as far as 
it went? 
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A. I drove it about 2 feet into the water. The drive point went 
into the water about 2 feet itself and I drove it about 2 feet further. 

Q. 296. Do you mean that you drove it about two feet further 
than the auger went? 

A. No, sir. 

Q. 297. Then you pretend to say that after striking the water 

there was gravel for two feet and below that was clay, and 
700 ~=that after boring down and withdrawing the auger a hole 
was left in the gravel in the water to the depth of 2 feet? 

A. After coming to the water the first two feet was good gravel, 
the next two feet was fine sand, and then I struck clay and took the 
augur out. I then put in the drive point; it went about two feet 
and I drove it about two feet. 

Q. 298. Its own weight would carry it through the first two feet of 
gravel; and it was after that you had to drive it, was it? 

A. Yes. 

Q. 299. About what would be the weight of this pipe, of that 
length, pressing on the sharp point? 

A. Twenty feet of it would weigh about 30 pounds? 

Q. 300. What is your manner of inserting this drive pipe in the 
first instance? Is it by dropping it into the hole? 

A. Yes; we let it go and drop it into the hole. 

Q. 301. It falls, then, with considerable force on the sand and 
gravel in the bottom of the hole, does it” 

A. It might; ves. 

Q. 302. Do you let it drop from the top of the hole? 

A. We just enter it a little ways in the hole and then drop it. 

@. 305. Did you measure to see how far it was from the surface of 
the ground to the surface of the water in the well? 

A. I did; from the bottom of the hole 3 feet square. 

Q. 304. Did you draw out any sand or gravel to amount to any- 
thing with the auger after boring into the water ” 

A. For the first two feet I did; I drew out sand. 

Q. 305. I thought you said the first two feet was gravel ? 

A. I did say so. 

Q. 306. Then you did not draw out any of the gravel for the first 
two feet? 

A. I did draw sand and gravel for the first two feet. 


751 The witness says that he wants to correct his answer to in- 
terrogatory 304 by saying: I drew out sand and gravel. 


Q. 307. Then I understand you to say that instead of the first two 
feet being gravel that it was sand and gravel ? 

A. Yes. 

Q. 308. How far will the falling of the drive point, after you have 
entered it into the hole and from the height you usually let it fall, 
force itself into the sand and gravel in the water-bearing stratum ? 

A. Sometimes as far as we bore, and sometimes not. 

Q. 309. How far did it go in this instance that you speak of? 

A. I did not measure it, but I thought it went about 2 feet. 

11—16 
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(). 310. How far will it go, when you have not bored into the 
water-bearing stratum, of its own weight where there is a sand and 
gravel formation ? 

A. Some places it would not go more than an inch or two, and 
some places it might go a foot or “tw O. 

Q. 311. Why did you not bore all the way down in this last well 
you made? 

A. I did bore it to the clay. 

Q. 812. What did you drive for, then, if you did not go below the 
point where you bored ? 

- I drove to get down; it was fine sand. 

. 318. Then you could not bore a hole down to the clay that 
a4 | stay long enough to let your rod down without driving? 

A. Not at this place. 

(). 314. What was the trouble; did it fill up? 

A. The fine sand filled it up. 

Q. 315. Would it not fill up with coarser sand or gavel? 

A. It may fill in a little, but not somuch. It will not be so tight. 

Q. 316. Can you bore a hole that will stay a hole any length of 

time in coarse sand and gavel in a water-bearing stratum? 
Vo2 A. Not but what it will fill some. 

317. Will you swear that you ever bored a hole ina 
water-bearing stratum composed only of sand and gravel and with- 
drew the auger that would remain a hole for a minute afterwards? 

A. I don’t sola as I ever did. 

Q. 318. Did you ever put a well point in an open well for Thomas 
Hanson or Alden Spars, of Fayette Co., lowa? 

A. I did not. 

Q. 319. Since what years have you been putting down wells by 
boring to the water-bearing stratum; since or before the date of the 
issue of the patent to Elias S. Hovey, February 20, 1872? 

A. have always bored since the Hovey Bros. put down wells. 

Q. 520. Did you do all the boring on the last well you constructed 
without any assistance from any one? 

A. [ did. 

Q. 321. Solicitor for complainants here submits to witness affidavit 
made by Geo. Hovey, and asks him if that is his signature. He 
answers it is. Affidavit affixed in evidence and marked Exhibit 
“CG. ”? 

Q. 522. What are the essential features of the patent under which 
you oe aim to be acting that was issued to Elias 8. Hovey ? 

A. The process of cleaning out the water bed, as is stated in the 
patent. 
753 Q. 525. Then the novelty of the patent consists in extract- 
ing the fine sand being in the immediate vicinity surround- 
ing the tube at the perforated end ? 

A. That is a part of it; the balance is cleaning out the fine sand 

so th ut “ee water will have free access to the tube. 
(). 324. Is that all? 

A. I claim all there is in the patent for cleaning out the water 

bed. 
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325. Do you claim that your patent covers a point and screen? 

A. I claim the patent covers the use of a point and screen, as stated 
in the patent. 

Q. 326. Does your patent cover a point with a perforated end or 
screen attached to such point? 

A. It covers what is in No. 2 in the patent; I mean the use of it. 

Q. 327. Do you claim that your patent covers a perforated tube 
end for wells, whether open or covered with gauze? 

A. As is stated for cleaning out and for use, as stated in the patent. 

Q. 328. You claim, then, huthing but what is described in the 
patent—of first driving into the water -bearing stratum the figure 
No. 1, then attaching a sand pump and pumping out the fine sand 
or particles in the immediate vicinity of such tube where the per- 
forations are made, then withdrawing the same and inserting in lieu 
thereof a section of pipe or tube, as shown in figure No. 2, except 
that it is fully covered with gauze. 

A. I claim it just as it reads in the patent—after we get into the 
water, from the water down. | 

Q. 329. Then from the surface of the water down in the water- 
bensing stratum you have constructed the wells made by you in 
Buchanan county, Ia., as is described in the patent issued to Elias 
S. Hovey, and under which you claim to be operating ? 

A. I constructed and cleaned it out after that manner down to 
the bottom, except that I bore, and that ain’t mentioned in the 

patent. 
704 Q. 330. Have you constructed the wells put down by you 
in Buchanan county from the surface of the water down as 
is described and set forth in patent No. 123,903 and under which you 
claim to be acting? 

A. ae except what I bore. 

Q. 3 Do you not, in some instances, bore into the water-bearing 
Ph we where the gravel is and sand is loose and easily penetrated ° ? 

A. I alws ays bore into the water-bearing stratum. 

Q. 332. What advantage is there in bori ing into the water-bearing 
strata, Where the, sand and gravel is loose “and easily pe netrated, 
when the hole immediately fills up on withdrawing the auger? 

A. We don’t find many such places; we bore so that we can take 
the pipe out easier; it makes it easier to make the well. 

Q. 333. How does it make it easier to make the well? 

. By removing the dirt up out of the hole. 

”y 834. When you bore those holes they fill up when you with- 
draw the auger, do they not; and by boring you are able to bore or 
drive the pipe easier into the earth ? 

A. Never fill above the water line; it may fill a little below, but 
never tight. 

Q. 835. The hole you bored in the last well you say you put 
down you say you bored through to the clay, w hich was about 4 feet 
from the surface of the wate and you then withdrew the auger 
and let the drive point fall from near the surface into the hole thus 
made, and that then you had to drive it two feet and until you came 
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to the clay. In that case the hole must have filled up more than 
a little after you withdrew the auger, did it not? 

A. Yes; with fine sand near to the bottom. 

Q. 336. You may frequently find fine sand in the water-bearing 
stratum, do you not? 

A. So fine that we can’t make a well often. 

Q. 337. Is the sand generally fine in the water-bearing stratum in 

lowa? 


755 A. Some places it is and some places it is not; I can’t say 

. . . . > . ? e” 

that it is generally so; it is fine in places and coarse in 
places. 


Q. 338. Some places it is coarse gravel, is it not? 

A. I never see what you call very coarse gravel except in one 
place. 

Q. 339. It is generally sand and gravel intermixed, is it not? 

A. Yes; sometimes there is sand in the gravel. 

Q. 340. Is it generally sand and gravel intermixed ? 

A. No. 

Q. 341. What is it? 

A. Sand. 

Q. 342. Then you generally have to do driving in constructing 
your wells? 

A. We may the last foot or two, but not in the upper part of the 
water strata. 

Q. 343. The falling of the drive point causes it to penetrate the 
first part of the water-bearing stratum, does it not? 

A. It does as far as we bore. 


Here the counsel closes his examination of the defendant, reserv- 
ing the right, however, when the court shall have passed upon the 
question of the witness’ refusal to produce books and papers and 
also his refusal to answer questions, to proceed further with such 
examination. 

Adjourned until Thursday morning, August 7th, 1879, at 9 o’clock 
a.m. 

796 TuursDAY MorninG, August 7th—9 o'clock a. m. 
>. Les . my y 43 ° : 4 \ 
_ Resumed the taking of testtmony at the office of Frank 
Jennings. 
GEORGE Hovey cross-examined by counsel for defence: 

X Q. 1. In your direct examination you state you have made a 
great many wells in lowa; will you now state fully the method you | 
used in making such wells? : 

A. I first commenced by digging a hole for the box 3 feet square, 
4 feet deep; I then bore down with a three-inch auger into the earth 
and into the water-bLearing strata as far as I can, taking the dirt up 
and out. I then put my drive-point—that is, called drive point—on 
a rod and insert it into the hole, such as No. one (1) in the patent. 
[ then attach a sand pump and pump out all the fine particles out 
of the sand near the point; then withdraw that rod and point, 
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attach a screen to a rod suitable length for the building a well, and 
put this down into the water nearly as far as the first point went 
down; then I put on asand pumpand pump until the rile is pumped 
out; then take off the sand pump and attach a common anti-freez- 
ing pump. 

X Q. 2. Is the rod that you attach the points to a hollow ora 
solid rod ? 

A. Hollow; generally an 1} inch in diameter inside ; common gas 
pipe. 

X Q. 3. Do you do anything with this hole 3 feet square and 4 
feet deep; if so, what? 

A. We make a box to put into this hole, to put the base of the 
pump on. It is made so that the pump will not freeze in the winter, 
by leaving the plug in the vent hole above the suction barrel. 

X Q. 4. Is the top of this box covered? If so, state how it is done, 
and why. 

A. We cover it with two tiers of boards or thicknesses of boards, 

so that they will break joints; that is to keep the frost out in 
757  ~winter. The base of the pump is fastened to those boards 
also the brace. : 

X Q. 5. Does the manner of fastening the pump keep it in place 
without putting any earth around the pipe in the hole you have 
bored ? 

A. Yes. 

X Q. 6. How long have you been making wells in this way? 

A. Since January, 1871. I correct that and say since April, 1871. 

X Q. 7. Have you had occasion to repair any of these wells after 
they had stood for some years? Ifso,state as to how you found them 
in regard to the earth being packed around the tube in the hole 
bored by you. | 

A. I have had occasion to repair. The leather often wears in the 
suction barrel, so that it has to be repaired. I repaired that one for 
a person in this town this spring; that has been put in three or four 
years ; that the sand was not to the pipe until it reached the water. 
I dropped down several gravel stones into the hole beside the pipe 
and could hear the splash as it went into the water below; that 
must be down to the water-bearing strata. Other wells I have fixed 
over that no sand could be seen in this hole that was bored out 
below the suction; some I have seen that was filled with sand to 
appearances. I have taken out the pipe and screen of several wells 
that had a hole in the screen or pipe below the water line, that the 
rust had eat a hole through toappearance. When I pulled these — 
up easy ; other wells that I supposed or knew had been driven down, 
I have pulled those and they pulled hard always. 

X Q. 8. In those that the sand appeared to be filled in the hole 
around the pipe how was it as to being packed there? 

A. They were not packed tight; I should not think it was packed 
at all; it was just loose sand. 

X Q. 9. In the patent under which you are claiming to act 
758 — state what parts of the same you consider the material ones 
used by you in making your wells. 
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A. It is for cleaning out the fine particles from the sand in the 
vicinity of — re the screen is put into it. 

X Q. 10. Is there any other part of the process used by you that 
covered by your patent? If so, state what they are. 

A. We claim the right to use the tools in figures one and two as 
is set forth in the patent. 

X Q. 11. Have you examined the patent under which the com- 
plainants claim and which they make the base of this action ? 

A. I have. 

X Q. 12. State what are the points covered by that patent. 

A. They first use a tool—I should call it a drive point—a sharp- 
pointed instrument without any perforations in the sides; they at- 
tach this to a rod and drive it down, removing the dirt back wards 
until it reaches the water, but not upwards as in boring, then they 
withdraw this pipe and tube and insert a hollow tube made a little 
smaller and open at the lower end without any point or screen on 
it; they drive this into the water or until it reaches the water. 

X Q. 13. Are these all the matters covered by their patents? If 
not, state what others are covered by the same. 

A. Or by driving a hollow tube into the earth until it reaches the 
water. If there is not a large enough flow of water they make per- 
forations in the side of this tube near the bottom, about 3 to 2 inch 
hole, up the pipe about a foot or a foot and a half. They claim to 
attach a pump with an air-tight connection to the top of this tube 
to make the well. 

X Q. 14. State whether in the making of the wells you use any 
part of this process. If so, state what you use. 

A. No, sir; we do not. 
709 X Q. 157 In your direct examination you stated that you 
had put a pump in an open well for one Snow; will you now 
state what was in said well when you commenced on it. 

A. There was a pump and pipe and screen. 

X Q. 16. Did you take out that pump and pipe or do anything 
with the same? If so, state fully what you did. 

A. I took out the pump and pipe and cleaned out the sand below 
with our tools, under our process, because it did not work good be- 
fore; then put back in the pump; whether I put back all the pipe 
| don’t remember; then attached the pump; we cleaned it out the 
same de pth 1 it was before. 

X Q.17. Did you put in the first pump and pipe that you found 


tee 
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X Q. 18. In epair ing it did you put the point down in a different 
pli ice from svt the old one was? 
A. Idi id not. I put it in the same place. 


X Q.19. Was the water in the well above the surface of the 
Bedi. + in aa bottom of the well ? 
A. Yes. sir. 


X Q. 20. How deep was the water above the surface of the earth 
in the bottom of the well? 


To 
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A. It was so you could dip a bucket in and draw up a pail full. 
I did not measure it. 
X Q. 21. Before you put down your drive point did you get the 
water out so as to see the earth in the bottom of the well ? 
A. I did not. 
X Q. 22. Have you repaired this well since that time; if so 
when? 
A. Yes; this spring. 
X Q. 23. How was the water in the well at that time? 
A. There was water in the bottom of the well; did not measure 
it; it covered the bottom. 
X Q. 24. In your direct examination you stated that you 
760 had put a pump in an open well for one Lewis. State now 
whether there was a pump in that well when you went to 


} 


fix it. 

A. There was not. 

X Q. 25. Was there water above the surface of the ground in the 
bottom of that well? If so, state about how deep. 

A. There was; I should judge about a foot deep. 

X Q. 26. Was there water in the earth all the way down to rock? 

A. Yes. 

X Q. 27. How thick was the water-bearing strata at that place? 

A. About four feet. 

X Q. 28. By the method that you employed in making that well 
did you useany part of the method covered by complainant’s patent ? 

A. No; I did not. 

X @. 29. In your direct examination you stated that you always 
put the tube so that the upper perforations in the same would be 
two or three feet below the surface of the earth in the bottom of the 
well ; now state why you so place it. 

A. So that when we pumped we would have plenty of water (if) 
it was not down that far; by pumping for water would lower or ex- 
haust, so as to take air in the upper hole of the screen. 

X Q. 30. Would the water exhaust any sooner in a well dug down 
to the same depth than in a well as you make them? 

A. No. 

X Q. 31. Would it make any difference about the screen being 
below the surface of the earth in the bottom of the well if it was 
below the surface of the water? 

A. No. 

X Q. 32. If the screen was below the surface of the earth and 
above the surface of the water, could you pump with it? 

A. No. 

X Q. 33. In case you put the screen below the surface of 

761 =the earth in the bottom of the well and projected it into the 

water, but so that the upper hole in the screen was above the 

water, what effect would the operating of the pump have in draw- 
ing up the water? State fully. 

A. It would pump air in; 1t would not raise water. 

X Q. 34. In case you put a pipe down into the earth and into the 
water-bearing strata, so that it will draw water by operating the 


Ss WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


pump, what effect will it have on the pumping of water to make a 
hole in the pipe above the water and below the pump? 

A. It will stop the pumping of ,water by pumping air into the 
pipe. cm 
X Q. 35. How long have you known the use of pumps in raising 
water from wells? 

A. About forty years. 

X Q. 36. State whether during all that time you have ever known 
a pump that was attached to the pipe by an air-tight connection ? 

A. All of them that I have seen used were attached to an air- 
tight connection. 

X Q. 37. Could a pump be used to draw water that was not at- 
tached by an air-tight connection ? 

A. No. 

X Q. 38. Could a pump be used to draw water that had not an 
air-tight tube from the surface of the water to the pump? 

A. No. 

X Q. 39. In your direct examination, in describing the well of 
Henry Winman and some others, you stated that you put this kind 
of pump in the manner described in open wells, so that in case they 
caved in or sand washed in it would not spoil the well, and that 
such a well would not be spoiled by caving in, or by sand washing 
in. Will you now state fully why such wells would not be injured 
by caving in or filling with sand ? 

A. Because they are in plenty depth of water; if they should fill 
in it would not injure it unless it broke the pipe in two. I never 
knew one to do it. I have seen several that had caved in and the 

well appeared as good as it was before. 
762 X Q. 40. Would the well be just as good if the pump pipe 
was set on the top of the earth in the bottom of the well, pro- 
vided there was plenty of depth of water, as it would be if driven or 
sunk below the surface of the earth in the bottom of the well? 

A. Yes; it would be as good. 

X Q. 41. In your direct examination you stated that sometimes 
when a pump was put into a well and on pumping awhile the water 
would be exhausted and it would take air, and that such diffieulty 
would be overcome by driving or forcing the tube down into the 
earth at the bottom of the well. Now, state fully whether the 
difficulty would not be as readily overcome by digging out or loosen- 
ing out the earth to the same depth? 

A. It would; it would be the same. 

X Q. 42. Does it make any difference about the earth being 
around the pipe or pump in case there is plenty of water in the 
earth and at and above the perforations in the pipe ? 

A. You can pump the same amount of water at all times if it 
don’t take air; the same in one as in the other—no; it don’t make 
any difference. 

X Q. 48. When you bore a hole in the earth with a three-inch 
auger and insert an inch-and-a-half pipe into the same and project 
the pipe into the water below, will it make any difference in the 
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pumping whether the earth is packed tightly about the tube above 
the water or not? , 

A. No, sir; it would not. 

X Q. 44. In your direct examination an affidavit was shown you, 
to which was attached your signature. Now, look at said paper 
and state whether the same shows on its face to have been changed 
since it was written? 

A. It does. 

X Q. 45. Now, state whether there are any changes that have 
been made since it was read to you before you signed it? 

A. There is. 
763 X Q. 46. Point out those changes that you now know were 
made in that way. 

A. One place, on page 4, the words “put down” have been 
changed tu “drive;” there are other changes appearing; I can’t say 
whether they were there when I signed it or not. 

X Q. 47. Where the words “ put down” have been changed to 
“drive down,” was it read to you, before you signed it, as “ put” or 
“drive?” 

A. As “ put down.” 

X Q. 48. Did you ever consent to the change being made? 

A. Have not; never. 

X Q. 49. When did you first know that it had been changed? 

A. When it was read by Mr. Rickle in the court at Des Moines. 

X Q. 50. Did you at that time claim that it had been changed? 

A. I did; I stated to Mr. Lake so at that time. 

X Q.51. Was there any statement made to the court to that effect 
at that time? 

A. There was, by Mr. Lake. 

X Q. 52. In your direct examination you was asked to produce 
your books and papers and give a list of names of persons for whom 
you had put down wells in Iowa, and when and where; this you 
refused to do. Now, state fully why you did so refuse. 

A. First, because they said they would sue every man that had 
my wells, and because I did not think it would be right. I felt as 
though I would not be safe in the hands of the people of this county. 
I will further state it is a fact that Andrews has sued so many that 
who have my wells here and many that who have open wells in 
this county —the people are so indignant, too—that I do not want 
to be an informer. 

X Q 53. Has there been any question before the judges of the 

United States court or before the court where the question 
764 was raised as to whether your well was an infringement on 

the patent claimed by the complainants? If so, state how 
many times and before whom the question was raised. 

A. Yes; it has been in court, before Judge Love, at lowa City—I 
have not got the dates—at our trial there; also at Des Moines, before 
Judge Dillon, at our trial there. 

X Q. 54. How were the decisions in these cases as to the question 
whether your well was an infringement on the patent of complain- 
ants ? 

12—16 
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A. They said there was no infringement shown. 

X Q. 55. Now,state whether, under the circumstances of the find- 
ings of the judges, you believe the complainants have any right of 
action against persons having your wells. 

A. I have believed they have no right. 

X Q. 56. Can you give to the court or the referee that they may 
appoint as full an account of the wells made and the profits on the 
same without giving the names of the parties for whom they are 
made as by giving such names or list of persons? 

A. I can. 

X Q. 57. In order to ascertain the amount of profits that you 
should account to complainants for in case the court finds that you 
should pay them anything, is it necessary to give a list of the names 
of persons for whom you have made wells ? 

A. It is not. 

X Q. 58. Has there been any case tried, to your knowledge, in 
which the question of whether your patent was an infringement of 
complainants’ patent was before the court, where it was decided that 
it was such an infringement? 

A. No. 

X (). 59. Has that question ever been raised at any time except 
before Judges Dillon and Love, so far as you know? 

A. It has not. 

X Q. 60. In your direct examination you was asked if you 

765 could bore a hole in the sand and gravel in a water-bearing 

strata that would remain a hole any length of time. You 

may now state whether such a hole will not immediately fill with 
water. 

A. It will. 

X Q. 61. Aside from the water, will the sand and gravel fill it up 
entirely ? 

A. Not entirely. 

X Q. 62. In case you pump out a large amount of fine sand from 
the vicinity of the pipe, will other sand and gravel come in so as to 
fill the hole thus made? 

A. Not as full as it was. 

X Q. 63. Will the water come in, so that with water and sand and 
gravel the hole will be as full ? 

A. Yes. 

X Q. 64. By pumping out the fine sand and thus leaving a partial 
hole at the foot of the pipe, will the water flow to the pipe more or 
less readily ? 

A. More readily. 

X Q. 65. In case you bore in the sand and gravel in the water- 
bearing strata and withdraw your auger, will the sand and gravel 
that fills into the hole be as tight as it was before you bored ? 

A. No, it will not. 

X Q. 66. In case you bore a hole with an auger into sand and 
gravel in a water-bearing stratum and after withdrawing the auger 
could you put down into that hole a square-ended stick to the same 
depth as you could one that was sharpened, by using the saine force ? 
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A. No. 

X Q. 67. State why you could not. 

A. One with a sharp point will go in easier. 

X Q. 68. You say in your direct examination that you frequently 
find sand so fine near the bottom of the water-bearing stratum that 
you cannot make a well. Now, state fully whether by your progress 
you are unable to make a well when the sand at the bottom of the 

water-bearing stratum is fine, and give reasons of such failure. 
766 A. I do find such places, because we can’t find no coarse 

sand that is mixed with it or that we can pump down into 
it. If it, the sand, is too fine, as we sometimes find it, the water will 
not run through it readily; in that manner it will clog up the 
screen. 

X Q. 69. Is it necessary, then, in order to make a good well by 
your process, that there should be coarse sand or gravel next the 
screen ? 

A. Yes. . 

X Q. 70. Can you explain why this is necessary? If so, state. 

A. The fine sand will clog up the screen if it was not pumped out 
and hinder the water from flowing freely, but when the fine is 
pumped out from the coarse sand, the coarse sand being next the 
screen, the water will flow through it readily. 

X Q. 71. Have you found any places in Jowa where you could 
make a good well without pumping out the fine sand at the bottom 
of the pipe? 

A. No. 

Def’t now states that he is ready to submit the question as to 
whether he shall produce his books and give a list of the names of 
persons for whom he has put in wells in lowa,and when and where, 
to either of the judges of the United States court for lowa, waiving 
time on such short notice as wi!l enable him to reach the place where 
it is to be submitted, provided that the evidence taken thus far shall 
be submitted to the judge. 


Defendant here rests. 
Redirect : 

R. D. Q. 1. Do you remember all that was said and done at the 
time and place where your affidavit, marked Exhibit “ G,” was 
drawn up and sworn to by you? 

A. No. 

R. D. (). 2. Will you swear positively that the word “ drive,” re- 
ferred to by you on 4th page of such affidavit, was not written there 
when you affixed your signature to said affidavit? 

A. It was not there when it was read to me. 

R. D. Q. 3. Was it there when you affixed your signature to it? 

A. I don’t think it was; the first I heard of it read was in the 
court-room at Des Moines; nor I did not see it when I read it when 

the instrument was made. 
767 R. D. Q. 4. Will you swear positively that it was not there 
when you affixed your signature to it? 


we, 
bo 
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A. I can’t swear as it was. 

R. D. Q. 5. Who read this instrument over to you the last time it 
was read to you on the day it was signed ? 

A. Col. Lake. 

R. D. Q. 6. Will you swear positively that he read it over to you 
the last time on the day it was signed ? 

A. I will. 

R. D. Q. 7. Will you swear positively that Mr. Eastman did not 
read it to you after the changes had been made at Col. Lake’s sug- 
gestions? 

A. Yes; I want to sav that Mr. Eastman read it just before Col. 
Lake came in; that is the only time he read it. 

R. D. Q. S. After Mr. Lake came in were there not a number of 
alterations made In it at his suggestion ” 

A. I do not remember. | 

R. D. Q. 9. You have not, then, a very distinct recollection of 
what took pla ce there? : 

A. I have. 

R. D. Q. 10. Why, then, can’t you tell whether there were any 
changes made In it or not after he came in? 

A. I do not remember of any. 

R. D. Q. 11. Do you remember that there were not any changes 
made after he came wr 

A. Ido not remember that there was not; if there had been I 
think I would i e remembered it. 

R. D. Q. 12. Now, let me ask you, was not that paragraph of the 
affidavit at the close written in at Mr. Lake's suggestion and after 
he came into the room? 

A. I think not. 

R. D. Q. 18. Are you sure of it? 

A. I don’t remember of anything being written after he came 

in. 
768 R. D. Q.14. Do you not remember that the word “some- 
times” was inserted after Col. Lake came in ? 

A. I don’t think it was. 

R. D. Q. 15. Do you know whether that was made before or after 
you signed it? 

A. Yes; that was made before I signed — 

R. D. Q. 16. Was the word “generally,” in ‘the 3d page of the affi- 
davit, written before you signed it? 

A. Yes; that was before I signed it. 

R. D. Q. 17. Were the words interlined between 11th and 12th 
line on 4th page “or attempted to do so” written in before vou 
signed it? : 

A. Yes, sir. 

R. D. Q. 18. Were the words “with perforations in the same,” 
written in between the 16th and 17th lines of the affidavit, written 
before you signed it? 

A. Yes. 

R. D. Q. 183. Was the word “drove,” between the 23d and 24th 
lines in the aftidavit, written before you signed it? 


oe 
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A. I think it was. 

R. D. Q. 19. Was the words “and without screen,” between the 
25th and 26th lines, there before you signed it? 

A. It was there. 

R. D. Q. 20. Was the words “or attempted to do so,” between the 
27th and 28th lines, there on the 4th page when it was signed by 
you? 

A. Yes. 

R. D. Q. 21. Then you claim that the only word that has been 
written in there since it was read over to you on the day it was signed 
was the word “drive,” between the 15th and 16th lines on the 4th 
page? 

A. Yes. 

R. D. Q. 22. How long a time elapsed between the time it was 
read over to you and its being signed by you? 

A. Not over five minutes after Mr. Lake read it over to me. 
769 R. D. Q. 23. After it was read over to vou by Mr. Eastman, 
a notary sublie, was there not some writing done in it? 

A. Not that I remember. 

R. D. Q. 24. After it was read over to you by Mr. Rickle and be- 
fore you signed it was there not some writing done in it? 

A. I think there was some little correcting or interlining. 

R. D. Q. 25. After Col. Lake read it over was there not some writ- 
ing done in it or some changes done in it? 

A. I don’t remember of any. 

R. D. Q. 26. Are you sure there were none? 

\. I don’t think there was. 

R. D. Q. 27. Are you sure of it? 

A. I don’t remember; I feel pretty sure. 

R. D. Q. 28. Who was present when this affidavit was made, read, 
and signed ? 

A. Mr. Rickle, Mr. Parsons, Mr. Eastman, Col. Lake, and myself. 

R. D. Q. 29. Was there no one else? 

A. I don’t remember of any one else. 

R. D. Q. 30. Have you a distinct recollection from seeing this affi- 
davit at that time that the word “drive” was not in there and the 
word “put” erased, or do you remember it from the fact that you 
would not have been likely to make any such statement? 

A. If it had been there I should have seen it also when it was 
read to me; I should have noticed it quick. 

R. D. Q. 31. You have already sworn that you are not positive 
that it was noi in there when you signed it or not. How, then, can 
you now swear it was not there positively when you signed it? 

A. I don’t remember; it’s my best recollection that it was not 
there. 

R. D. Q. 32. What makes you so sure that you would have no- 
ticed that quicker than the other places that were interlined ? 

A. When they say I drive down instead of boring I should re- 

member it quick. 
770 R. D. Q. 33. Was not that statement as it stands in the 
paragraph in which the word “ drive” is used, that you claim 
was not read to you right, true? 


b... 
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A. It was not true. 

R. D. Q. 34. Wherein is it untrue? 

A. Because I bore them down. 

R. D. Q. 35. Is it not true that you sometimes force or drive into 
the water-bearing stratum from three to eight feet? 

A. Not till I have bored into the water-bearing stratum several 
feet. 

R. D. Q. 36. After boring into the water-bearing strata do you not 
drive the pipe from three to eight feet into the water-bearing 
stratum ? 

A. Sometimes I might have the drive point, but not the screen. 

R. D. Q. 37. But you ain’t certain that you have or not? 

A. I think I have. 

R. D. Q. 38. Is this language of the affidavit made by you true or 
not: 

[ then take a three-inch auger and with a sheath attached bore 
down to the water-bearing strata from 3 to 6 feet; I then take a pipe 
shod with a point and sometimes force or drive this pipe thus made 
into the water-bearing strata from 3 to 8 feet; I sometimes drive or 
force the pipe so as to get the upper perforations in the screen pipe 
2 to 6 feet below the surface of the water-bearing stratum ? 

R. D. Q. 39. Is the following language in your affidavit, marked 
Exhibit “ G,” correct or not: 

“Then I take a three-inch auger and with a sheath attached bore 
down to the water-bearing stratum and sometimes bore into the 
water-bearing stratum from three to six feet; I then take a pipe 
shod with a point and sometimes force or drive this pipe thus 
made into the water-bearing stratum three to eight feet; I some- 
times drive or foree the pipe so as to get to the upper perforations 
in screen pipe two to six feet below the surface of the water-bearing 
stratum ? 

A. If the word “ sometimes” into the water was left out of the af- 
fidavit it would be correct ; it is the first where I bore in. 

R. D. Q. 40. Now, before you answered this interrogatory 
771 ~=did you not retire and consult with your solicitor as to how 
you should answer the last interrogatory ? 

A. I did. 

.. D. Q. 403. Well, what conclusion did you come to? 

A. To have the sometimes In the affidavit stricken out. 

». D. Q. 41. Was you advised to do this or was it suggested to 
a 

A. It was suggested to me. 

.. D. Q. 42. And you acted on that suggestion, did you? 

A. Yes. : 

.. D. ©). 45. This part of the affidavit was read over to you two 
or three times before you signed it, was it not, and you read it over 
yourself, did you not, before you signed ? 3 

a 

R. D. Q. 44. Then it never occurred to you to strike out the word 
“sometimes” until your solicitor suggested it to you ? 

A. I knew there was a mistake there when I heard it read here, 
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and asked him how I could rectify it, and he said strike out the 
word “sometimes” as you have and it would read all right. 

R. D. Q. 45. When you make a mistake in giving in your testi- 
mony or giving in your affidavits do you have to consult your so- 
licitor about correcting the mistakes and get his consent to do so? 

A. I asked him in this case. 

R. D. Q. 46. Why in this case any more than in other cases ? 

A. I thought it would save writing over a long writing probably 
by altering some word. 

R. D. Q. 47. 

R. D. Q. 48. There are many places in Iowa where you have 
bored with an auger down to and into the water-bearing stratum 
and withdrawn the auger and inserting in the bole thus made a hol- 

low metal tube of about 14 inches in diameter, shod with an 
772 ~—iron point, with perforations above the same, and driven the 
same from 3 to 8 feet into the hole thus made? 

A. I have in some places attached a sand pump to said pipe and 
cleaned out the fine sand at the bottom under our process as in our 
patent. 

R. D. Q. 49. At about how many places have you done that in 
lowa? 

A. I don’t remember. 

R. D. Q.50. As many as a hundred ? 

A. I think not; I don’t know. 

R. D. Q. 51. How many can you safely say that you have made 
in that way of any sized tubes? 

A. I say fifty. 

R. D.Q. 52. Have you not put one hundred in that way of all 
sized pipes ? 

A. I can’t say I have; no idea how many. 

hk. D. Q. 53. Do you not think you would be as safe to say’ that 
you had put down 100 as 50? 

A. I think I put down 100. 

R. D. Q. 54. After constructing wells in this way would you at- 
tach the pipe to a pump and pump water from the well? 

A. After pulling out the tube we have driven we insert a gauze- 
covered screen point, as is shown in figure 2 in patent issued to Elias 
S. Hovey, No. 125,903; to this last pipe we attach a pump and pump 
water. 

R. D. Q. 55. Was this done in all the wells you constructed in that 
way ? 

A. Yes. 

R. D. Q. 56. How many wells have you found where the dirt was 
not filled around the tube when you went to repair them ? 

A. I ean’t state; most of them has sand around them. 

R. D. Q. 57. Tell some person for whom you have repaired a 
well where its dirt has not filled around the tube. 

A. Well, it is in this town; the section boss on the Illinois Central 
R. R. is one. 

R. D. Q. 58. Who put the well down ? 
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773 A. I did, sir. 

R. D. Q.59. You speak about your having pulled out tubes 
that had been driven clear down, and that they pulled out quite hard. 
State for whom, when, and where you did this. 

A. For Jim Smith, Muscatine Co., in 1871; I think it was in the 
spring of the year; I think in April. 

R. D. Q. 60. Did you ever pull out any others ? 

A. I have. 

R. D. Q. 61. When and where and for whom ? 

A. I did in Muscatine Co.; I don’t recollect the names; it was a 
day or two before I pulled Smith’s; I have quite a number more; 
I don’t remember the names. 

R. D. G. 614. Who, if any one, has threatened to mob you if you 
gave under oath in court the names of the persons for whom you 
have put down wells? 

A. No one has told me so that they would mob me, but there is a 
current report that they will mob any one that did it. 

R. D. Q. 62. Tell me the name of the one person that ever told 
you that that would be done if you ever did it? 

A. I cannot tell of any persons’ names; I don’t remember. 

.. D. Q. 65. Have you heard it often ? 

A. Yes. 

R. D. Q. 64. How often ? 

A. I have heard of the report of their saying so north and east of 


. 


.. D. Q. 65. Have you heard 20 persons say so? 

A. No; I don’t think I have. 

.. D. Q. 66. Have you heard a dozen ? 

A. I have heard the report that they would mob. 

R. D. Q. 67. From how many persons have you. heard the report ? 
\. Can’t tell. 7 
u 


R. D. Q. 69. Have you heard a dozen? 
A. Well, I should think I have nearly. 
774 R. D. Q. 70. Can you give the name of one? 
A. No. 


R. D. Q. 71. Is your memory pvor? 

A. Not very; it is in names sometimes. 

R. D. Q. 72. Do you belong to an organization having for its ob- 
ject a resistance to the collection of royalties on drive wells? 

A. No; don’t know of any such. 

R. D. Q. 78. Do you belong to an organization having for its ob- 
ject resistance to the payment of royalties on wells put down by you? 

A. No; I do not belong to any organization whatever; not even 
a church. 

R. D. Q. 74. Did not these threats come from men who belong to 
organizations having for their object resistance to the payment of 
royalties on drive wells? 

A. I do not know; I do not know of such organizations. 

R. D. Q. 75. Did you ever hear any man say that he would do 
violence to any one who attempted to collect royalties on drive wells, 
or who would furnish names of parties having wells? 
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A. I don’t think I have. 

R. D. Q. 76. Have you ever known of an instance of a party who 
was collecting royalties or furnishing names of persons owning or 
using wells being injured, or of any attempt being made to injure 
him for so doing? 

A. No. 

R. D. Q. 77. If you have never heard of any person threatening 
to do it, or of its being attempted to be done, why are you afraid 
that you will be mobbed if you give a list of names when being in- 
quired of upon a legal examination under oath ? 

A. I have heard a great inany reports of people from nearly all 
over the country that they would be mobbed if they attempted to 
collect royalties or give names of those that had wells. 

R. D. Q. 78. If you have heard a great many persons talking 
about it from nearly all over the country could you not give the 

name of one? 
779 A. Yes. 
R. D. Q. 79. Well, give the names of as many as you can. 
A. Yes; West Curtiss, Dr. Warne; I can’t tell. 
t. D. Q. 80. The excitement has died out now, has it not. 
A. It is not as high as it was. 


Adjourned until 8 o'clock p. m. for supper. 


8 P. M. 
Resumed the redirect examination : 

R. D. Q. 81. Do you hear of any excitement or talk of mobbing 
now ? 

A. No. 

R. D. Q. 82. Have you aided in creating the excitement and mob 
spirit that you speak of? 

A. No, sir. 

R. D. Q. 83. You stated, in replying to your examination-in-chief, 
that you did not want to give the names of persons for whom you 
had put down wells because you had promised them not to, and you 
now say it is because you are afraid of being mobbed. How is 
this ? 

A. I think I said that it was because I had promised not to give 
the names of many persons, and I was afraid of a mob; that is 
what I said. 

R. D. Q. 84. Will you now give the name of one person who 
asked you not to give in his name? 

A. No; for I don’t remember any such person. 

R. D. Q. 85. Do you remember that any person ever req ested 
you to do so? 

A. I know they asked if I would do so, and I said I would not, 
but I can’t remember the names of one of them. 

R. D. Q. 86. Do you remember the name of one? 

A. No. 

R. D. Q. 87. In your cross-examination you said you bored down 
with an auger as far as you can. What stops you? 


13—16 
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776 A. If you get in the water too deep you can’t pull your 
auger out, on account of pulling so hard. 

R. D.Q. 88. Then in making deep wells you have to stop boring 
sometimes on that account? 

A. I never have bored one but I have bored clear to the water. 

R. D. Q. 89. How deep into the water can you bore without mak- 
Ing it too hard to pull out? 

A. Generally after you have reached 4 or 5 feet; sometimes it will 
be deeper, according to the formation of the sand. 

R. D. Q. 90. How deep is the deepest that you ever went in mak- 
ing one of these wells below the surface of the water? 

A. I don’t remember. 

R. D.Q. 91. In making the last well that you spoke of in your di- 
rect examination how far did you say you bored in the water? 

A. I said about 4 feet into water and to clay. 

R. D. Q. 92. You bored this and withdrew the auger alone after 


going down 4 feet in the water? 

A. Yes 

R. DQ Did you have any appliances or anything but your 
is to assist \ ’ y the auger vut! 

ve. 

RDO Qo. You sav that ifa pipe with a sereen point was simply 
Se ' well, and the well should cave in and 
fill up with earth, that the well would furnish just as much water 

s good as it was before, unless it should happen to break the 

pi} \ ver Knew stance of that Kind 

\ i 4 K l I ‘ t staal Cl t 

R. DQ. 95. Do vou remember what statement vou did state? 

A. 1 doen't knew as I do 

R. D. Q. 96. What do you sav to that proposition ? 

A. I think there would have to be water in the well in the first 

place. ' 

iid KR. D. Q. OY. Tf vour screen-covered pipe was set in the bot- 


} 


tom of an open well instead of being driven, and the well 
should cave In or be filled with earth, would it supply a pump with 
as much water as it did before? 

A. No. 

R. D. Q. 98. Why not? 

A. Part of the space in there is filled up so that there would not 
be as much in there. 

R. D. Q. 99. Did you ever try this experiment to see? 

A. No. 

R. D. Q. 100. Then, by driving a pipe into the bottom of a well, 
as you do, and placing the screen point from a foot to 2 feet below 
the surface of the earth in the bottom of the well or hole made, you 
do not get as much water as you would in an open well, because 
there is not as much space around the pipe below the surface of the 
ground ? 

A. If there is plenty of depth of water you can’t exhaust it. 
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Recross-examination resumed: 


R. X Q. 1. In reply to redirect int. No. 48 you state that you had 
driven a hollow tube from 3 to 8 feet into the water-bearing strata. 
Now state whether you previously bored to the same depth that you 
drove this tube. 

A. I did. 

R. X Q. 2. Will you now explain in regard to that method, and 
state the distance you gener: a go in making such wells? 

A. Well, I bore down with my common clay auger, then took it 
out and made my well; the distance I generally bore is from 3 to 5 
feet. 

R. X Q. 3. Do you now remember of ever going 8 feet into the 
water-bearing strata ? 

A. Ido, and did not make the well 


R. X Q. 4. State why you did not make the well. 
££ It was what I call el: ay mixed a little, and I could not 
as clean it out; there was plenty of water, but could not clean 


it out, on account of clay mixed with sand. 
R. AX Q. 5. In your re-examination you stated at one time that you 
have consulted with your attorney as to the answer you should give. 


Lid you not state to vor in attorney that the word “sometimes” was 
wrong, that vou always bored, and did not he then say: * Tell them 


to leave out the word anata! before bored and it will be 
nght?" 

A. Yes. 

R. X Q.G& Was not that the entire consultation you had before 
testiiving ? 

A. It was. 

R. AX Q. 7. In your redirect examination vou state that Dr. Warne 
and West Curtiss you had heard talk about mobbing; now state 
what you heard them say on that subject. 

| heard them state that they had heard of people un by Otter 
Creek that said if persons notified or came to collect royalties on 
their wells that they would be mobbed. 

Q). A. WS. Did either of these men claim that they wanted to 
mob any one? 

A. No. 

R. X Q. 9. Did they claim that it was anything but a rumor that 
had come to them ? 

A. That was all. 

Testimony of witness closed, except that the complainants reserve 
the right to examine the witness further when the court passes upon 
whether the witness shall answer See and produce his books. 


Adjourned until Thursday, August 14th, 9, at 10 o'clock a. m. 
(Signed) GE ORGE HOVEY. 


Adjourned until Wednesday, August 20, 1579. 


(End.:) W. D. Andrews et a/. vs. Geo. Hovey. Deposition of Geo. 
Hovey. 
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779 Grorce Hovey, being recalled to answer certain interrog- 
atories which he refused to answer on a previous examination, 
deposed as follows: 

Q. 1. Mr. Hovey, have you now with you and will you produce 
in court all books and papers relating in any manner to your manu- 
facturing or constructing wells in low: a, either on your own account 
or in connection with the firm of Hovey Bros., of Independence, 
Iowa ? 

A. Yes, sir; the books are in court. 

Q. 2. Mr. Hovey, go on and state for whom you have put down 
wells in Johnson county, lowa, in connection with Hovey Bros. or 
yourself. 

A. The first 1 see in the book is Sterling Stag, from that county ; 
I think it was put in 71; could not tell the month ; ; also D. B. Cox, 
Charles Cox, Mr. Loan, Mr. Numerly. 

Q. 3. Now go on and state for whom you put down wells in Linn 
county, Lowa. 

A. I don’t remember any in Linn county. 

Q. 4. Go on and state for whom you put down wells in Muscatine 
county, lowa. 

A. John Butcher, July 21, 1874; Marvin Fisher, Aug. 1st, 1874; 
Felix Rock, Aug. lst, 1874; Lock Smith, Aug. 4th, 1874; these are 
all [ can see on the books I know. 

Q. 5. Go on and state for whom you put down wells in Louisa 
county, lowa. 

A. 8. Blake, July 14,1874; Menton Carpenter, July 15, 1874; 
David Beadnell, July 16,1874; Hiram Blavins, July 17,1874; Levi 
Blake, July 18, 1874. 

(. 6. Go on under that head and state the names of all persons 
for whom you have put down wells in Lowa since April, 1871. 

A. The first one I come to is Cole, in Independence, put in Sept. 
3, 1872; David McBride, Independence, Sept. 5, 1872 ; David Height, 

Boyling’s Grove P. O.; Bush Acre, Ingham P. O., Franklin 
780 county ; A. H. Shoffer, Sept. 17,1872, Ingham P.0O., Frank- 

lin county; James Connor, Sept. 18, 1872; Melvin Brooks, 
Bradford P. O.—no date; Ira Foster, Sept. 30, 1872, Bradford ; Miss 
Perry, Sept. 50, 1872, Bradford ; Morris Condon, North Washington, 
Chickasaw county; G. 8. Dickinson, Oct. 2, 1872; George Marey— 
ean’t give P. O.; Hawkins, Bradford ; William Tapper, 9th Oct. 
1872; Vale ntine 'riedrizie, Oct. 10, 1872, Bradford ; Thomas Tigh, 
Oct. 19, 1872, Independence; E. Barlow, Independence, Oct. 6, 1876; 
W illiam Cain, New Hartford, Sept. 21, 1877, Butler county ; Creamery 
' Well, New Hartford, Sept. 20, 1877; Andrew Ellis, Independence, 
April 26, 1877; M. J. Pearce, New Hartford, Sept. 21, 1877; James 
Litts, Independence, April 17, 1879. 

(Books here produced by the defendants, marked Exhibits “A,” 
en 74, ana“ D."} 

Q. 7. I see a book here produced by you, marked Exibibit “A,” 
in which are entries as follows: “ May 6th, 1875, for Thomas Tighs, 
‘repairing and ten feet deeper, $13.75.” Explain what that entry 
means. 


~~ 
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A. There was a hole in his pipe—old pump—and I took it out. 
There was, I think, a two-foot piece in same pipe, which was good ; 
then I put on a ten-foot piece, the same length as the old one that 
had the hole in it, and put it back. 

Q. 8. Who made this well originally ? 

A. My brother. 

@. 9. Has Ira Alexander a tube well ? 

A. Yes: he had. 

Q. 10. Did you put down more than one for Andrew Ellis ? 

A. Yes; I put down two; one was there only for a short time. 

Q. 11. Did you or the Hovey Bros. put down a well for Phillip 
Foal? 

A. I put down one for trial,and they did not like it and I took it 
out, at Crane Creek. 

Q. 12. How long did they use it? 
781 A. Not many days. This was 20th April, 1877. When I 
went out they had a hole bored and a pump in it, and I took 
mine away. 

Q. 13. Did you put down a well for L. Griswold ? 

A. I moved one for him and repaired it Jan’y 27, 1875; Perry 
township, Buchanan county. 

Q. 14. Now go on and state all you done in moving this well. 

A. He had the pipe point and pump at his house. I lowered it 
down and cleaned out the same with my drive point; then took 
that off and put on the screen ; put that in, repaired the pump, and 
put it on. 

Q. 15. How far did you force or drive the drive point in that well ? 

A. Don’t remember of driving it at all. 

Q. 16. Did you force it? 

A. Don’t remember of forcing it. It was a little clay mixed, and 
I bored down to proper depth with my auger. 

Q. 17. Did you bore down so as to leave a holeas far as your drive 
point went? 

A. I can’t state certain; I think so. 

Q. 18. You say you remember in the case of that particular well 
you bored considerably further than you usually do, on account of 
there being some clay mixed in it? 

A. Yes sir; and what made me say this there was considerable 
clay mixed. 

Q. 19. I see in vour book, marked Exhibit “ A,” an entry like 
this: Hatch, iron pump, $8.50, April 18, 1877; moved well and 
pipe, $3.65; total, $12.15. Now, go on and state what kind of a well 
that was, and how you made it. 

A. It was an iron pipe in a dug well. I pulled it out with my 
hands. I took it about 20 rods, 1 should think; dug a_ hole three 
foot square and five feet deep; made a box and put in the hole about 

three foot square. I bored down and cleaned out the same, 
82. as I have in all the wells—the same process—and put on the 

pump. It was, | think, abouta year. The house was burned 
up. The well is gone; I don’t know where. 


‘ 
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Q. 20.. Do you know how far you forced or drove the pipe in that 


well ? 


A. I don’t remember. 

Q. 21. How large an auger did you use in making that well ? 

A. About 3-ineh. 

Q. 22. What was the external diameter at the knuckle, where it 


joine «dl together ? 


A. I don’t know. 
(. 23. What was the usual external diameter of the pipes at the 
knuckle that you use in making these wells ? 

A. About an inch and a hi If: don’t know exactly ; I never meas- 
ured them. 

Q. 24. Here is an entry in book marked Exhibit “A,” as follows : 
“Mrs. Hammond, New Hartford, moving well, $4.00.” State how 
you moved the well. 

A. I don’t think I was present when it was pulled up; some of my 
hired men done it; I don’t remember about being there when it was 
made; my hired men and I put them in alike; they put it in. 

(). 25. I see an entry here in the book introduced, marked Ex- 
hibit “A,” as follows: “ School-house, repairing pump, $5.00; moving 
well west side of school-house, $5.00.” Explain what that means. 

A. The repairing pump, I don’t remember what I put on it; I 
charged them $5.00; moving well was on Feb. 18; then I moved 
the well into the school-house March 25, 1875; moved it into the 
basement ; I pulled up the old well: I took a chain and iron bar 
and pulled it with that 3 or 4 feet, and then pulled it out with my 
hands; went into the basement and dug a hole 3 feet square and 5 
feet deep; bored down, cleaned it out, and put in the pump, as I 
always do. 

Q. 26. What was the space between the floor of this building and 

the ceiling overhead ? 
783 A. I do not know; I should judge 10 or 12 feet, but I 
don’t know; it is just guess*work. 
). 27. How deep was the well? 
A. Somewhere about 14 or 15 feet, I should judge. 
Q. 28. How did you get your pipe in it after you had bored the 
hole—a i i4 or 15 feet pipe ? 

A. I put the poiat down in the well, took my pipe and screwed 
them together down in there. 

Q. 29. How far did you bore that well ? 

A. I do not know; I bored it into the water, but how far in I do 
not know. 

(). 30. How far from the service of the ground in the basement 
was it to the water? 

A. I do not remember. 

Q. 31. noe did you foree or drive the pipe in this case ? 

A. I should think not over a foot; I think I forced it a little at 
the bottom. 

(). 32. Do you have a distinct recollection of what you did do at 
that time at that well ? 

, do. 
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Q. 33. But yet you can’t state how far you went in the water nor 
how far you bored, nor how far you drove or forced the pipe? 

A. I remember when I came to screw the pump on I had to force 
it a little. 

Q. 34. Who put down the well originally ? 

A. I do not know. 

Q. 35. When did you say you took up this well last? 

A. This present spring or summer I put it down; the pipe was 
up, I think. 

Q. 36. How did you pull it out? 

A. 1 don’t think I pulled it out. 

Q. 37. Who did? 

A. I do not know. 

Q. 38. How did you get it down to its place the last time? 

A. Put it into the hole and pushed it down with my heft. 
(84 Q. 59. Where is the school-house that you have been testi- 
fying about located? 
A. On the west side, Independence, Iowa. 

Q. 40. Did you put down a well for John Miller, April 1875? If 
so, go on and state what you done. 

A. I pulled up an old well; we pulled itup with a bar and crow; 
then I found a hole in the pipe or screen, | can't say which, and 
repaired it and put it back. 

Q. 41. Did you put it back in the same hole you pulled it out of? 

A. Yes, sir. 

Q. 42. Did you have to force or drive it to get it back toits place? 

A. I do not know whether I did or not; I was not present all the 
time; one of my sons was with me at the time. 

Q. 43. Do you know who put that well down originally? 

A. No; I could not say. 4 

Q. 44. I see an entry here in book “ D,” Exhibit of 1872, as fol- 
lows: John Z. Lewis, driving old point, $5.00, and just under these 
words the figures $36.75 ; what does this mean ? 

A. I don’t know; I never put in a well for him; my brother did; 
I think he did. 

Q. 45. Is not that entry made in that book by you? 

—. Yes; the handwriting is mine, but the well was not put in by 
me. 

Q. 46. How came you to make that entry in the book if the well 
was not put in by you and you had nothing to do with it? 

A. I was not present ; I don’t know anything about it. 

Q. 47. Well, how came you to make that entry in the book, to 
driving one point or pump, $5.00, if you did not know anything 
about it? 

A. I do not know. 


Adjourned until 7 o'clock p. m. 
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Met pursuant to adjournment, GrorGe Hovey on the stand. 


Q. 48. Look at your book marked Exhibit “C” and then go on 
and give the number of tube wells you have put down that you 
find a memorandum of in that book. 

A. Here is William Grays, Black Hawk Co., Jan’y 3d, 1874; Ba- 
ker, April 3d, 1874—guess it is in Buchanan Co. ; James Forbs, Ap'l 
Sth, 1874—don’t remember county; J. E. & John Evans, Ap'l 9th, 
1874—don’t know county ; John MeGower, April 10th—don’t know 
county ; R. Updyke, April 17, 1874, Buchanan Co.; Wm. Baggin- 
straws, Laporte City, April 23, 1874; Charles Carr, Laporte City, 
April 23, 74; school-house in Mason’s district, Buchanan Co. ; 
Patrick’s Independence; H. F. Gates, Laporte, April 23d; Emma 
Lewis, O. Elwein, Favette Co.; G. U. Warren, May 26th, Independ- 
ence; Theodore Blakeman, May 27, 74; Charles Horman, New 
Hartford, June 3, ’74; Joseph Ackinson, June 4, "74; New Hart- 
ford; Herman Livingston, New Hartford; Enock Henlenk, New 
Hartford ; Lewis Hammond, New Hartford; H. Hammord, New 
Hartford, June 10, ’74; Peter Bunn, June 11, Butler Co.; D. E. 
Jelormon, Butler Co., June 12, ’74; H. Heightsville; school-house, 
Butler Co.; Tifefield, June 18, ’74, New Hartford; Wm. Crozier, Butler 
Co., June 19,’74; Henry Mead, June 19, ’74, Butler Co.; Anno Dar- 
dis, Independence, July 6,1874; Thos. McNulty, Independence, July 
7,74; W. Hinckhouse, July 13, ’"74—don’t know where he lives; 
Thos. Maxwell, 21st July, Muscatine Co.; John Snigle, in Musca- 
tine Co., 21st July; Boggs, July 22d, Muscatine Co.; Mrs. Lyons, 
Aug. Ist, Muscatine Co. ; McIlwaine, Oct. 6th, New Hartford ; Charles 
Ensign, New Hartford, Oct. 6,’74; H. Converse, Oct. 7, 74, Wil- 
loughby ; Spencer Tupper, Nashua, Oct. 14, ’°74; John Tupper, Oct. 
15, Nashua; Chas. Taylor, Bradford, Oct. 17th, 1874; Butterfield, 

Nashua; McCay, Nashua, Oct. 20, ’74; Irvine, Butler Co., 
786 Oct. 10; John O’Laughlin, Independence, Nov. 5, ’74 (for 

moving well); James Moleny, independence; John Camp- 
bell, Oct. 7, ‘74, Independence; Mehreb, Dec. 2, ’74, Jessup P. O. ; 
Db. D. Holderidge, August 2d, 1875, Independence ; Manning, Aug. 
11, ‘75, Independence ; Miss Pease, Independence ; Stephenson Heirs, 
Independence, Sept. 9, 1875; Miss McDerme, Independence, Sept. 
28, 75; Peter Sheean, Oct. 4, 75, Independence; Edward Condon, 
Independence. 

Q. 49. Were these wells that you say were put down put down 
substantially in the same way? 

A. No; not all. 

Q. 50. What was the difference? 

A. Some was put in in the bottom of dug wells; they were all 
put down on the E. 8. Hovey patent. 

Q. 51. Those that you put in open wells, how did you put the 
pipe into the well and into the water-bearing stratum ? 

A. We put on our point No. 1, as described in E. 8S. Hovey patent, 
and put it down the depth we wanted it—from three to five feet— 
and pumped out the fine sand; then we withdrew the pipe and put 
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on a fine screen and put it in where we got the fine sand pumped 
out—attached our pump to it. 

Q. 52. Do you mean from three to four feet from the surface of 
the earth in the bottom of the well? 

A. Yes. 

Q. 53. How would you get the drive point five feet below the sur- 
face of the earth in the bottom of the well ? 

A. Well, we generally had to force it some. 

Q. 54. What would you force it with? 

A. What I call churning it with the hand, forcing it right down; 
some call it chugging it down; some of these places we bored down 
with an auger. 

Q. 55. Did you not drive with a beetle or sledge in some places 
or stick of wood? 

A. Some we drove with a stick of wood, some one way and some 

another, but not until after we were in the water. 
787 Q. 56. What proportion of these wells you have spoken of 
were forced or driven into the bottom of an open well? 

A. I could not say certain; I should say a quarter or a third. 

Q. 57. Did this tube that you used in constructing wells, when 
you made them from the surface of the earth, form the lining of the 
well pit, after you got below the surface of the earth in the bottom 
of the dug hole which you constructed for the purpose of putting 
the pump stock below the post? 

A. It formed the well itself. 

Q. 58. Was that the only lining of the well? 

A. Yes. 

Q. 59. Why did you drive or force these tubes in the bottom of 
open wells that had been dug and walled up? 

A. To get them to the proper depth, that was all. 

Q. 60. Was it for the purpose of getting a better supply of water? 

A. It was so that they would not run dry. 

Q. 61. In all those cases in the construction of these wells would 
you attach a pump to this pipe that was placed in the earth and 
pump water therefrom ? 

A. Yes. 

Q. 62. Have you ever had a license from the complainants or any 
one claiming by, through, or under them to put down or construct 
these wells? 

A. No, sir. 

Q. 63. How did you construct wells prior to the issuance of this 
patent to Elias S. Hovey that you put down? 

A. All put under the same process. 

Adjourned until Thursday morning, Jan’y 15th, A. D., 1880, at 
8.30 a. m. 
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788 Tuurspay, Jan’y 15, 1880. 
Resumed the taking of testimony in pursuance of adjourn- 
ment, GeorGe Hovey on the stand. 


X Q. 1. You testified in your direct examination about a well put 
in for Thomas Lighs. State when, where that was, and what you 
did. 

A. It was Penn township, Buchanan Co., Iowa; I pulled up the 
well and found a hole in the pipe and put on a new piece of pipe 
and put it down the same depth it was before; I put it right down 
in the same hole. 

X Q. 2. Where was the hole in the pipe, above or below the sur- 
face of the water in the earth ? 

A. Above. 

A Q. 3. What damage did that do to the well ? 

A. It took air, so it would not throw any water by pumping. 

X Q. 4. Was not the earth in contact with the pipe above this 
hole? 

A. I did not notice. 

X Q. 5. You say you made two wells for Andrew Ellis. Where 
were they mad 
1 this city ~ ohne on Mr. Patrick’s lot, that Ellis lived on 
put in one on a lot right next of Bushnell’s. 


since . ( 
X Q. 6 Well, what became of that one? 
A. I took it away; it only run a few weeks. 
XN Q. 7. Did Ets pay you for it? 
A. les 
X Q.S. You spoke about the well you put in for Philip Foal. 


A. I put one m for Philip Foal and it did not work good at all; 

the subsoil was clay mixed so that I could not clean it so it would 

run; he said for me to leave it until 1 would come along again. | 

was there soon after and he said take it away, and I did; he paid me 
nothing for it. 

789 X Q. 9. You spoke about L. Griswoldand about the subsoil 
being clay mixed. Did you bore down through the clay into 

sand and gravel? 

A. I did. 

X Q. 10. In that well, after you had it bored, did you have to 
drive the tube any to get it down ? 

m No. 

X Q. 11. You spoke about a well you moved for Hatch. Now 
state what kind of a well he had before you moved it. 

A. He had an open stoned-up well; whether the screen was in the 
sand below I don’t know; I pulled it up; I don’t know who put 
it in. 

X Q. 12. When you pulled it up was there a point and screen on 
the pipe ? 

A. Yes. 

X Q. 13. Did you put that same point and screen in when you 
moved it? : 
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A. Yes. 

X Q. 14. You spoke of a well put in for Mrs. Hammond, at New 
Hartford. ‘Tell us what you did there. 

A. I moved it about 20 feet, I should judge; it may have been 25 
feet ; I pulled it up and put it down in anew place. 

x Q. 15. Did you put down thesame pipe? And, if so, state what 
there was connected with the pipe. 

A. I did; there was a screen attached to the lower end of the pipe 
and a pump at the upper end of the pipe ; I moved it into the shed; 
it stood outside. 

X Q. 16. Was that all you did to that well—was to move it into the 
shed ? 

A. That was all. 

X Q. 17. You spoke about a well at the school-house, on the west 
side. State what you found when you went there to that well. 

A. I found the pipe very rusty. I asked the board if I should put 
in new pipe, and they said I should. 

X Q. 18. Where was the pipe when you went there? 

A. My impression is that it was out—laying on the floor. 
790 Xx Q. 19. Was there a point on it and a screen at that 


time? 

A. Yes; there was. 

X Q. 20. Was there a pump on it? 

A. There was a pump there; [ don't know that there was sand 
there. I used the same pump I found there. 

X Q. 21. After you put the well down did you put the pump on 
again ? 

A. Yes; I put the well down in the same hole and put the pump 
on that was there. 

X Q. 22. Did the pump when put on fit with an air-tight con- 
nection ? 

A. Yes. 

X Q. 23. Was this the first or second time you were at that well? 

A. Second. 

X Q. 24. What did vou do the first time? 

A. I tried to get the pump on air-tight at the connection, but 
failed. 

X Q. 25. You stated in your direct examination that you moved 
the pump at one time, how about that? 

A. I did, some years ago; this was last season. 

X Q. 26. Now, state how you found the well and what you did 
at.the time you moved it 

A. I found the well outside the building and moved it into the 
basement. 

X Q. 27. At that time was it in the ground when you went 
there? 

A. It was. 

X Q. 28. Will you describe the pipe and its connections when you 
pulled it out of the ground? 

A. Well, the pipe was some rusty then and there was a screen 
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attached to the lower end. I cleaned them up, both the pipe and 
screen, and put them down inside the building. 
X Q. 29. Did you use the same pipe, screen, and point that you 
drew up outside? 
A. I did. 
791 X Q. 30. After you had drawn this pipe out of the hole in 
the outside of the building did you see any lining in the 
hole? 
A. I did not. I saw water at the bottom of the hole. 
X Q. 31. Was there any lining there after you had taken the . 


pipe out? 

A. No. 

X Q. 32. You testified in your direct examination to a well you 
put in for John Z. Lewis. Will you look at your book and state what 
that entry is? 

A. Stock well, 143 feet, $1.50 per foot, John Z. Lewis; driving old 
pump, $5.00, $36.75. 

X Q. 33. Now, state whether you was present when this work : 
was done and know about it personally, and, if not, how you came 
to make that entry. 

A. I was not present when this work was done. I] kept the book 
and put this down afterward; that is all I know about it. 

X Q. 34. State how you got the information and from whom in 
pursuance of which you made that entry. 

A. Ido not know; it was from our hired man, but who he was 
I have no idea; I rather think it was John Sanky. 

X Q. 35. You stated in your direct examination about your put- 
ting iron tube wells into the bottom of dug wells; now, state par- 
ticularly what kind of points and screens you put into the bottom 
of dug wells. 

A. We put in to clean out a point without any wire gauze and 
clean out the fine sand and dirt from the coarser gravel by pump- 
ing it out with a sand pump; then we took that point and pipe out “ 
and put on a screen point covered with wire gauze. We put that 
in where we took the other out with a wooden plug in the lower 
end of the screen; that makes the well by attaching the pump. 

X Q. 36. You said- something in your direct examination about 


putting this drive in the bottom of dug wells by churning; now, . 
state particularly how that operation is performed. 
792 A. The drive point is attached to the tube, and we took 


hold of it and move it up and down and it settles down. 

X Q. 37. Does that method enable you to put the pipe down 
where the point starts in the water-bearing stratum ? ‘ 

A. Yes. 

X Q. 38. You said something about the reasons why you put these 
tube wells into open or dug wells. Will you now state more fully 
why it was necessary to go deeper than the well was dug? 

A. Well, most of these wells will not give abundance of water all 
the time. We put them in deeper so that they will always have 
abundance of water. | 

X Q. 39. As you found these wells when you commenced to put 
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in your tube well in the bottom were they dug down to and into 
the water-bearing stratum in which you stopped with your point 
and screen after you had put down the tube well ? 

A. Yes. 

X Q. 40. You stated something in regard to the difference in the 
method of putting in these wells before the patent was issued to 
Elias 8S. Hovey and after the patent was issued. Now explain fully 
what that difference was. 

A. I said all I put down was put down alike, before and after. 

X Q. 41. Do you now state that all the wells you made have been 
put down in the same manner? 

A. This cleaning out and putting on a screen was always the same. 
A very few I helped to drive from the top down. 

X Q. 42. When was that? 

A. In the fall of ’70. 

X Q. 48. Do you now state that in making the wells you have 
given a list of in your direct examination since 1870 that you have 
not made any by driving or forcing an instrument into the ground 
until it was projected into the water in the ground without remov- 
ing the earth upward, as in boring? 

A. I have not without removing the dirt upward. 


793 Redirect: 


R. D.Q.1. Then you swear, do you, that you in all cases remove 
all the dirt upward to the bottom of the drive point and as far as 
it is projected into the earth ? 

A. IL always bore and remove the dirt out down into the water- 
bearing strata with an auger, without it is in a dug well where the 
earth has been taken out to the water. 

R. D. Q. 2. Do you move the dirt upward down as far as the drive 
point penetrates into the earth ? 

A. We do, with a sand pump. 

R. D. Q. 3. In sinking your-drive point into the earth as far as 
you sink it and before you attach a sand pump do you remove all 
the earth upward as far as the point to which it was driven or 
forced ? 

A. No. 

R. D.Q. 4. Do you remove any earth upward when you drive or 
force the point into the bottom of an open or dug well? 

A. No. 

R. D.Q.5. When was it that you last repaired the well at the 
school-house in Independence on the west side” 

A. This summer. 

R. D. Q. 6. How did you take up this tube at the school-house this 
summer ? 

A. I think it was up; that is my impression. Other parties had 
been at it and could not fix it. 

R. D. Q. 7. Can’t you remember whether you took it up or not if 
it was just last summer that you repaired it? 

A. I stated just as I thought it was; I don’t remember. 

R. D. Q. 8. How comes it that you forget a thing of that kind that 
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happened last summer and are able, in reply to Mr. Lake’s ques- 
tions, to tell all the particulars of making wells by you years ago? 
A. I don’t forget it. 
R. D. Q. 9. Now, Mr. Hovey, you say you put down the pipe 
794 in this well at the school-house the last time in the same hole it 
was pulled out of; now state if you was able to get that pipe 
back to its original position without any forcing or churning up and 
down, as you call it. 
A. I said I put in a new pipe into the same hole the last time. 


R. D. Q. 10. What was the difference, if any, in the length of the’ 


old and new pipe? 

A. They were the same length. 

R. D. Q. 11. Mr. Hovey, was you able to get the new pipe back 
into the same hole it was taken out of without any forcing or 
churning, as you call it, and back to the position of the old pipe? 

A. It went back most down without any forcing, within a foot or 
two; then I puton my tongsand moved them back and forth, and 
put my heft on, and it went to its place. 

R. D.Q.12. Will you swear that you did not churn that pipe up 
and down before it went to its original place? 

A. I did not. 

R. D. Q. 18. Did you enter it in this hole and let it drop as you 
usually do? 

A. I did. 

R. D. Q. 14. How far was this pipe projected into the water-bear- 
ing stratum ? 

A. I do not know. 

R. D.Q.15 What data have you by which you determine that 
the wells you drove from the surface of the ground were made in the 
fall of 1870? 

A. I have none. 

R. D.Q. 16. How long was it before you went into partnership 
with the firm of Hovey Bros., or was it after? , 

A. It was before; I went in the next spring. 

R. D. Q. 17. What time in the spring? 

A. I think March or April. 

Rh. D. Q. 18. Then it was in the spring of 1871 that you went into 
partnership with the firm of Hovey Bros., in Independence, Lowa, 
in manufacturing tube wells? 

A. Yes, sir. 
795 Kh. D. Q. 19. How long did that partnership last ? 

A. [think a little over two years; could not tell the exact 
time. 

R. ‘D. Q. 20. Now, give a list of the persons and the times and 
places when and where you put down these wells that you say you 
drove from the surface of the ground. 

A. I have not got the list; never kept a book; I was to work for 
one of my brothers; I was not working for Hovey Bros. 

R. D. Q. 21. If you cannot give alist, state some one or more per- 
sons for whom you put down a well where you drove from the sur- 
face of the ground. 
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A. I putone in a dug well. 

R. D. Q. 22. How comes it that you can remember one instance 
of putting it in a dug well and not driven from the surface of the 
ground, and can’t answer my question ? 

A. Because this was the first well | ever saw put in, and was near 
my place of residence ; I was not hired ; I just looked on and helped: 
I had no interest in it. 

R. D. Q. 23. What time in ’70 was that? 

A. In the fall; early in the fall of 70. 

Rk. D. Q. 24. How long was it after that that you drove these wells 
from the surface of the ground ? 

A. I think it was some two or three weeks before I went with him. 

R. D. Q. 25. How long after the first well you saw put down that 
you drove these wells that you say you drove from the surface of the 
ground ? 

A. I think it was about two or three weeks before I commenced ; 
it may be longer. 

R. D. Q. 26. How many wells did you thus drive? 

A. I do not know; they were in Laporte City; I put in a good 
many there at different times, but I don’t know when they were put 
in; I now think of one for Carrand Gates at Laporte; it may have 
been the next year. 

R. D. Q. 27. Was it in the fall of the year it was put down for 

Carr and Gates? 
796 A. Yes; in October or November, I think. 

R. D. Q. 28. Can’t you remember the name of any other 
party at Laporte for whom you put ina well and drove from the 
surface of the ground ? | } 

R. D. Q. 29. About how many of that class did you put in at La- 
porte City ? 

A. I don’t know as any other. I don’t remember of any other. 

R. D. Q. 30. Will you swear that you was ever in Laporte City 
putting down wells before 1871? 

A. I was there in 1870 putting down wells. 

R. D. Q. 31. Was you there in the fall of 1871? 

A. Yes. 

R. D. Q. 32. Was it in the fall of 1870 or ’71 that you put down 
this well for Carr & Gates? 

A. It was in the fall of ’70. , 

797 R. D. Q. 33. What was there that causes you to remember 
that it was in the fall of "70? 

A. Because.I commenced on the wells with him in the fall of ’70. 

R. D. Q. 34. Will you swear positively that this well was put down 
for Carr & Gates in ‘70 and not in ‘71? 

A. I will. 

R. D. Q. 35. Do you swear it was put down the first time you 
went to Laporte to make wells? 

A. | could not certainly state whether it was or not. 

R. D. Q. 36. You said a moment ago you thought this well for 
Carr and Gates was put down in the fall of 1870, but it might have 
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been the year after, and now you turn round and say you know it 


was in the fall of 70. Please explain. 
A. My brother got the auger made the forenoon of that day that 
I put this well in; that is what makes me remember. 


R. D. Q. 37. But you have no recollection of the other wells that 


you drove, where, for whom, & how many ? 
A. | do not. 


Adjourned for dinner until 1.30 p. m 


98 Met, pursuant to adjournment, at 1.30 p. m., Jan. 15, ’80. 


R. D. Q. 38. How many wells have you put down in Johnson Co., 
Iowa, to your recollection ? 

A. Probably seven or eight; maybe more. 

R. D. Q. 39. Now, how did you put down the well for Mrs. Ham- 
mond in the wood shed? Describe fully how you put down that 
well. 

A. Well, I dug a hole for the box about 3 foot square and 5 feet 
deep, and then bored down, cleaned it out as usual with the sand 
pump, took that out and put on ascreen point instead of the drive 
point, took out the old box that was in the old place and put it into 
the new hole; serewed on the pump. 

R. D.Q. 40. How could you withdraw your auger after you got 
down a considerable depth? Was not the roof of the shanty in the 
way? 

A. No, it was not; we removed the roof; it was just boarded ; 
also took off the side boards to put the box in. 

R. D. Q. 41. How did you force or drive or chuck down the drive 
point in this well? 

A. I don’t remember of driving at all; I don’t seem to remember 
of either. 

R. D. Q. 42. Your memory on driving, chucking, or forcing is not 
as vivid as it is on boring ? 

A. I don’t remember in this case of forcing it; I might; don’t 
remember. 

R. D. Q. 43. Why do you always, when asked to state fully the 
manner of constructing a particular well, omit to say anything 
about your forcing, drivi ing, or chucking down the pipe * ? 

A. Because some we don’t do either in. 

R. D. Q. 44. Is that all the answer you can give? 

A. Well, I put in so many I don’t remember. 

R. D. Q. 45. Now, will you swear positively—any particular tube 
well that you constructed from the surface of the ground in which 
you did not force, drive, or chuck the pipe to any degree or distance ? 

A. I don’t remember of any particular well. 
799 sR. D. Q. 46. Will you swear you ever made a well in a sand 
or gravel formation in this manner without forcing, driving, 
or chucking the pipe to some degree or distance ? 

A. I don’t remember of any well now. 

R. D. Q. 47. Why is it that in all your answers to questions as to 
your manner of constructing wells generally and of particular wells 
and answers to inquiries as to particular wells you have in all cases 
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omitted to say anything about forcing or driving the pipes or drive 
point, and have only stated in relation to forcing or driving when 
specially interrogated in that particular? 

A. Because I think it is no point in the suit below the water line. 
I supposed when you reached the water that that was the end of 
your patent; that is where our patent commences, cleaning out the 
water bed. 

R. D. Q. 48. And the reason why you have not told all you know 
about the construction of these wells when asked was because you 
thought it was not material to this case,and you have only answered 
as far as you deemed it material to the case? 

A. I have answered all questions asked me. 


Complainants rest. 
Recross : 


Re-X Q. 1. Now, Mr. Hovey, in these wells that you speak of 
making at Laporte City, in the fall of 1870, state how you know 
that was in the fall of 1870. 

A. I know that was the fall, because I commenced the fall before 
I went into partnership with Hovey Bros., and that was in the spring 
of 1871 that I went in with Hovey Bros. 

Re-X Q. 2. How do you know that you did not drive wells after 
that fall? 

A. I know we never drove wells after we commenced to use the 
auger. 

Re-X Q. 38. Well, how do you know that you commenced to use 

the auger in the fall of 1870? 
800 A. I was to Laporte City and saw a man who had bored 
with an auger, he said, many wells. He was done putting in 
wells, and stated he would sell me the auger. I| bargained for it 
and sent my brother for it. He went to the blacksmith and had it 
put together whilst I was putting this Carr & Gates well in. 

Re-X Q. 4. In answering the questions which have been pro- 
pounded to you by the counsel for the complainants in this action 
in regard to the methods of constructing wells have you not almost 
always stated that you did not drive about the water-bearing strata? 

A. I did. 

Re-X Q. 5. When you have been inquired of by complainants in 
reference to the method of constructing the well after you had bored 
down as far as you could have you not described to them fully the 
particular method used in each well inquired about ? 

A. I have. 

(Signed) GEO. HOVEY. 


Subscribed and sworn to before me by George Hovey. 


[SEAL. ] (Signed) FRANK JENNINGS, 
Notary Public. 


(En’d:) Filed Nov. 26, 1880. E. R. Mason, clerk. 
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801 Resumed the taking of testimony at the office of F. Jen- 
nings August 20th, 1879, at 10 o'clock a. m. 


Q. 344. What is vour name, age, residence, and occupation ? 

A. My name is B. R. Hovey ; am 27 years old ; reside at Winthrop, 
in Buchanan county, lowa; am a merchant. 

Q. 345. What relation do you sustain to the defendant in this 
action ? 

A. He is my father. 

(). 346. Have you assisted him in constructing wells in lowa? 

A. I helped him put in one pump; that is all. 

Q. 547. For whom and when and where was it put in ? 

A. I can’t swear who it was for; can’t say when it was. It was 
five or six years ago: It was in Fairbanks township. 

(). 348. Was the well made at that time? 

A. Yes. 

Q. 349. Now, go on and describe the tools you used in putting 
down that well. ‘Tell all of them. 

A. In the first place we used a pitchfork to pitch straw off the 
ground ; then we dug 53 feet with a spade; then we bored with an 
auger. I don’t know what size or how deep we bored ; then we took 
a pipe and screwed a point on it to pump sand out with and put that 

down in the hole. We bored and put on a sand pump on top 
802. of the pipe and pumped out some sand and water together ; 

then we drew that out and put in a pipe with a screen on the 
lower end of it; then we put on our sand pump again and pumped 
out water and let it down this — again; then we took the sand pump 
off and put on a curb in the hole we dug with the spade and put on 
a common iron suction pump; puta platform on top of the curb 
and screwed the pump fast to it; primed the pump and pumped 
some water out. 

Q. 590. Did you use a sledge? 

A. I think not. 

Q. 351. Did you use a maul or mallet ? 

A. I think not. 

Q. 352. Did the pipe go down any deeper than you bored ? 

A. I don’t think it did. 

Q. 353. What makes you think you did not go further with the 
pipe than you bored? 

A. We bored down as deep as we wanted to go in the water and 
then put the pipe in. 

Q. 354. How deep did you bore in the water? 

A. I think about five feet. 

Q. 505. You had no difficulty in pulling out the auger after going 
five feet in the water? 

A. No, sir. 

(). 556. Do you remember that you bored into the water at all ? 

A. Yes. 

Q. 357. You stated a bit ago that you did not know how far you 
bored; now you say you bored to water? 

A. Yes. I don’t know how far it was; did not measure it: 
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Q. 358. What kind of formation was it after you got to water? 

A. It was sand; pretty coarse sand; very little clay substance 
mixed with it. 

Q. 359. Did the hole fill up after you withdrew the auger? 
803 A. Sometimes it would fill up a little. Sometimes it would 
fill up three or four inches, and sometimes not any. 

Q. 360. You swear that after boring below the surface of the water 
into the water-bearing stratum composed of coarse sand that you 
was able to withdraw the auger sometimes,without any sand falling 
back into the hole thus bored ? 

A. Not enough to amount to anything. 

Q. 361. You state, do you, that boring into the water-bearing 
stratum five feet you finally withdrew the auger and there was only 
three or four inches of sand in the hole thus bored ? 

A. I don’t know how much sand there was, but we could force the 
pipe into the hole. It was not packed so tight but that we could 
put the pipe into the hole. 

Q. 362. Do you know that you did not use a maul ora mallet or 
a sledge in constructing that well ? 

The best of my knowledge, we did not. 

Q. 363. Do you remember that you did not? 

A. I don’t think we did ; that is all I know about it. 

Q. 364. Do you remember that you did not? 

A. I don’t think we did; I can’t say positively. 

Q. 365. When you put down this pipe and attached a sand pump, 
and before you commenced pumping water and sand out of it, did 
you In any manner stay or support the pipe ? 

A. No, sir. 

Q. 366. Was it sufficiently firm so that you could pump without 
any difficulty ? 

A. It was not solid ; you would have to hold the top of thepump 
with one hand and pump with the other. 

Q. 367. Then by simply placing your hand on the top of the 
pump you could pump ae Rae any difficulty ? 

A. Yes, sIr. 
S04 Q. 368. It did not wabble around, did it, while you were 
pumping with the sand pump so as to interfere with pump- 
ing ? 

A. No; it wabbled around some, but kept right on pumping. 

Q. 369. The sand pump operated a good deal harder when you 
pump sand than when you pump water, didn’t it? 

A. Ve ty little. 

Q. 370. When you took out the pump and put in the other pipe 
and wom Bs up some water and then pumped back did it wabble 
the same as before? 

| >} 

Q. 371. Then from first to last, before you completed the well, 
there was a good deal of wabbling, was there not, with this pipe in 
the hole? 

A. It might move 2 or 3 inches up when the pump is screwed on 
at the top. 
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Q. 372. Was there any wabbling in the bored hole for any dis- 


tance down? 
A. I don’t know how far the pipe was loose in the hole. 


| Q. 373. How far down do you know it was loose? 
| A. I was not down there; I don’t know anything about it. 
Q. 374. What did you do with the space around the pipe in the ' 
E bored hole after attaching the pump and after completing the well ? 
A. Didn’t do anything. 
Q. 375. Will you swear the bored hole was not filled up after the “v 
last pipe was put in? ~ 
i A. We did not fill it. 
! Q. 376. You say there was about a half-inch play around the pipe 
} in the bored hole? : 
A. I think the bored hole was about a half inch larger than the 
pipe. 


Q. 377. How far was the upper perforation in the screen pipe be- 
low the surface of the ground in the bottom of the bored hole when 
| you had completed the well? 

A. I can’t tell. 

Q. 378. Are you well acquainted in the township where this well 
was put down ? 


805 A. No, sir. 
Q. 379. C ould you point out the locality where the well wa 


i put down to any one? “ 
i A. ] think I could find it. 
| Q. 380. How deep was this well ? 
| A. Don’t know. 
H Q. 381. Was this the only well you ever saw Mr. Hovey put down 
i or that you assisted in putting down ? 
| A. I think it is. I don’t remember of ever seeing him put down 
1 others. 
Q. 382. Did you ever assist his brothers, who were his partners, 
| in putting down wells? wens 
i A. I don’t know of their being partners. I worked for my uncle, | 
i E. A. Hovey. | 
i (). 380. W hat yes irs? 
| A. It was either in ’70 or ’71; in the summer. 
aon 
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Q. 384. Did you not know at that time that he was in partnership 
with your father ? 

A. No, sir. 

Q. 385. Was not the business conducted in the name of Hovey 
Bros. ? 

A. Don’t know. on 

Q. 386. Who paid you and who hired you ? 

A. E. A. Hovey. 

Q. 387. Where was you putting down wells, and what kind of 
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wells? 
A. Putting dewn wells in this State. They call them iron wells. 
Q. 388. Was they put down according to the patent under which 
vour father has been operating in this case? 
A. I don’t know what the patent is. 
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Q. 389. Look at the patent 123,903 and say whether it was under 
that patent you were operating at the time. 

A. Don’t know. 

Q. 390. Was you putting down wells in Fayette Co. at that time? 

A. I think we put some down in Fayette Co. I don’t know for 


whom. 
S06 Q. 391. Give the names of any parties for whom you put 


down wells during that time. 

A. Well, sir, I don’t know as I could tell a man. 

Q. 392. Was your father along when any of these wells were put 
down, and did he assist in putting any of them down? 

A. He was not along, and he did not assist. 

Q. 393. How long were you engaged in the business? 

A. Should think 3 or 4 months; could not say just how long. 

Q. 394. What, if any, difference was there In the wells put down 
by ” and the wells described in patent 123,903 

A. This figure (1) is used to drive; we bend instead of driving; 
we did not drive. 

Q. 395. Will you swear that during the time you worked for your 
uncle you did not drive at all? 

A. We never drove until we bored to the water; then sometimes 
we drove a foot or a foot and a half. 

Q. 396. Will you swear you cannot tell the name of any person 
for whom you put down wells during that time? 

A. I won’t swear that I could not tell. 

Q. 397. Tell of one person for whom you put down a well during 
that time, and state when and where you put it down, as near as 
you can? 

A. We put down one for a man by the name of Ross, in this 
town; don’t know where; we put down one for Mr. Lillie up here 
on his farm; don’t know where. 

Q. 398. Describe that well, as you know you put it down: 

A. Webored down into the water, I] should say,2 feet; we could not 
bore any deeper; then we put on a coupling on top to drive on, and 
drove it about 2 feet then; then we put on our sand pump and 
—— out fine sand; we pumped as we drew the pipe up, so as to 
oosen it up; then we took that out and put in a pipe with a screen 


on. 
807 Q. 399. You drew the first pipe up, then, as you pumped 
up the sand? 
A. Yes. 


Q. 400. You say you done that to pump out the fine sand in prox- 
imity to the pipe? 

A. We pumped up the fine sand to loosen it up. 

Q. 401. Could you pump out fine sand unless the sand lay against 
the pipe? 

A. I don’t know. 

Q. 402. How far up did you pull the pump and pump fine sand 
from the point to which you drove it? 

A. We pumped the fine sand; there was about four feet. 

Q. 403. Why could you not bore deeper? 


118 WILLIAM D. ANDREWS ET AL. VS, GEORGE HOVEY. 


A. The sand was very fine, something like quicksand but not 
quicksand, and would run in and fill the hole up. 

Q. 404. Was not this the case from the time you struck the water- 
bearing stratum ? 

A. No, sir; the sand was coarser when we struck the water. 

(. 405. Was you able to bore the first 2 feet after you struck the 
water-bearing stratum so it would remain a hole? 

A. It would remain a hole until we put the pipe in. 


Adjourned until 2 o’clock p. m. for dinner. 

2 O'CLOCK P. M. 

Resumed the taking of testimony, B. R. Hovey on the stand. 
(Signed) F. JENNINGS, 


Commissioner. 


(. 406. How long would such a hole remain a hole in such for- 
mation in the water-bearing stratum ? 

A. I don’t know. 

Q. 407. Have you any idea? 

A. No. 
S08 Q. 408. Will you swear it remained until you put the pipe 
back again? 

A. Well, I suppose the hole was full of water. 

Q. 409. Will vou swear it remained a hole in the sand until you 
put the pipe in? 

A. I can’t swear; I could not see right down there; I know the 
pipe went right down. 

(. 410. After entering the tube in the hole that was bored you let 
it drop to the bottom, did you not? 

A. I don’t remember. 3 

Q. 411. If you did the point in going down would be very likely 
to detach the earth at the sides of the hole in sufficient quantity to 
partially fill the hole, would it not? 

A. I don’t know, but I should not suppose it would. 

Q. 412. Why should you not suppose that if the tube was dropped 
some distance into the hole that it would not detach dirt from the 
sides of the hole? 

A. The reason is, as I look at it, that the rod would be full as 
heavy as the dirt, and would reach the bottom full as quick. 

Q. 418. Then it is likely that considerable of the dirt that would 
be detached would fall in round it and not go to the bottom ? 

A. Well, sir, I don’t know. 

Q. 414. Well, what is your best judgment in the matter ? 

A. I don’t think there would be enough detached to amount to 
anything. 

(). 415. What makes you think so? 

A. I don’t think a straight rod dropped intoa straight hole would 
detach a great deal of dirt; I don’t know how it would. 

(). 416. Suppose there would be some crook in the hole or rod, 
then how would it be? 

A. If it was very crooked, then the rod would stop and not go to 
the bottom. 


“ 


4 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 119 


Q. 417. Suppose it was just crooked enough to strike the sides, 
then how would it be? 
809 A. Don’t know. 
Q. 418. Witness here shown figures 1 and 2 in patent 
123,903 and asked how much greater is the diameter of the swell on 
the pipe, just above the point, than the pipe? 

A. I don’t know; I can give no idea. 

Q. 419. Was it } inch greater in diameter? 

A. Can't say. 

Q. 420. Was it } of an inch larger? 

A. I don’t know. 

Q. 421. Did you carry a knuckle with you to use in driving the 
tube? 

A. We carried a coupling to screw on top of the pipe. 

Q. 422. Did you carry this for the purpose of driving the tube? 

A. That is what we used it for. 

Q. 423. What did you use for driving the tubes? 

A. I don’t know but that we ever done but one at a time. 

Q. 424. What did you use for driving tubes when you were mak- 
ing wells? 

A. Hammer. 

Q. 425. How large a hammer? 

A. I should think from 6 to 8 pounds. 

Q. 426. Did your father have such a hammer when you put down 
the wells you referred to this morning ? 

A. Well, I don’t know; I don’t remember of seeing any. 

Q. 427. Did you have this knuckle or driving section you speak of? 

A. Don’t know. 

Q. 428. Did you put down this well for Lillie when you were 
working for your uncle? 

A. Yes, sir. 

Q. 429. About how many years ago was that? 

A. Eight or nine years ago; it was either in 70 or ‘71. 

Q. 430. What time in the year? 

A. Don’t know; it wassome time in thespring orsummer. 
$10 & 811 Q. 431. What other well did you help him put down, 
and for whom ? 

A. Think we put one down for Ross, on the west side of the river, 
in this city. 

Q. 432. Well, state how you put that down. 

A. We bored down ; I don’t remember whether we put the drive 
head or not; it was a nice place to make a well, and I don’t know 
whether we drove or not. 

Q. 433. Who else was with you at this time helping to construct 
these wells at the time you were working for your unele, E. A. 
Hovey ? 


A. D. W. Hovey. 
The counsel for defense is to have the privilege of cross-examin- 


ing this witness if he desires upon giving the counsel for complain- 
ant reasonable notice. 
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X Q. 1. Did you have any interest in the business of putting in 
wells except as an employer of your uncle at the time you were 


working for him? 
A. No, sir. 
X Q. 2. Did you take any orders or take any contracts to put in 
) 


A. No, sir. 


X Q. 3. Did you keep any books or memorandum of the wells 


that were put in? 


A. I did not. 
X Q. 4. How long did you work for your uncle—putting in 
wells ? 


can’t tell. 


(S’g'd) B. R. HOVEY. 


Subscribed and sworn to before me by the said B. R. Hovey. 


[SEAL. | (S’g’d) FRANK JENNINGS, 
Notary Public. 
812 Anton HaGremMan, being produced, sworn, and examined 


on the part of complainants, deposed as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. Anton Hageman; am 45 years old; reside in Independence; 
ain a hotel keeper. 

Q. 2. Mr. Hageman, how many wells have you? 

A. ‘Two. 

Q. 3. Have you owned any others within the last eight years? 

A. No, sir. 

Q. 4. Who put down the wells that you have got? 

A. Mr. Lester put down one of them and one Mr. Elias Hovey. 

Q. 5. Did you see the one Hovey put down when it was put 
down * 

A. No, sir. 

Q. 6. What kind of a well is it? 

A. An iron tube with a pump on top of it. 

@. 7. When was it made? 

A. I think it was in July, 1868. 

Q. 8. Are you using it now? 

A. Yes. 

Q. 9. Who made it over and when? 

A. Mr. Elias Hovey, about two to four years later. 

Q. 10. Was you present when he fixed it over? 

A. No, sir. 

Q. 11. You say it is a tube in the ground? 

A. Yes, sir. 

Q. 12. The earth fits right around this tube, does it ? 

A. Yes, sir; I suppose so. 

Q. 13. Does the tube form a lining of the well? 

A. Yes, the dirt comes up close against it; there is no space 
round the pipe. 
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Q. 14. Who was with Mr. Hovey when he fixed it over? — 
813 A. Could not say; suppose he had a man with him. 
Q. 15. What did you pay Mr. Hovey for fixing this well 
over? 7 
A. I think I paid him $6.00; that is my impression. 
Q. 16. What kind of a well did Mr. Hovey call this when it was 
made? 
A. I think he called it an iron well. 
Q. 17. What is your other well? 
A. A well drilled in rock. 


X-examined: 


X Q. 1. Did you ever examine the well put in by Elias Hovey? 

A. I don’t know as I did in particular, 

X Q. 2. What is the diameter of the well at the surface of the 
earth? 

A. Should think it was 3 feet square. 

X Q. 3. How deep is that size? 

A. About five or six feet, thereabout. 

X Q. 4. Does water stand in that space? 

A. TER not always. 

X Q. 5. Did you ever examine that well below this dug space ? 

A. No, sir. 

X Q. 6. Do you know how large a hole was made in which the 
tube was placed ? 

A. No, sir. 

X Q. 7. Do you know how deep the well is from the surface ? 

A. Yes, sir; I paid him for 16 feet; that is all I know about it. 


Redirect: 


R. D. Q. 1. You say that the water did not rise into this dug hole 
until after the mill-dam was built? = 

A. Yes, sir. 
(Signed) ANTON HAGEMAN, 


Subscribed and sworn to before me by A. Hageman. 
[SEAL. ] (Signed) FRANK JENNINGS, 
Notary Public. 


Filed Nov. 26,1880. KE. R. Mason, clerk. 


814 A. H. Trask, being produced, sworn, and examined on 
the part of the complainants, deposed as foliows : 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. My name is A. H. Trask ; am 51 years old; reside at Inde- 
pendence, Iowa; am a liv-ryman. 

Int. 2. Mr. Trask, go on and state what conversation you had with 
Mr. Hovey since you came into this room. 

Ans. He said to get my pay. 

3. Do you own a well? 

Ans. Yes; a number of them, 
16—16 
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4. How many? 
Ans, Six or seven. 
5. Have you been talked to by the def’t as to what your testi- 
mony should be since the subpcena was served on you ? 
Ans. I have not seen him until I came into this room ; had no 
conversation with him. 
S15 6. When and by whom were these wells you own con- 
structed ? 
Ans. I bought a farm at Hazelton. There was a well on it. I 
don’t know what kind of a well it was. 
7. Did you use that well ? 
Ans. I rented the place to a man and he rented the pump of 
Davis. 
8. Did your renters use the well on the farm you bought ? 
Ans. I think so. 
9. How long did they they use it? 
—. ] don’t recollect ; I think a year or two. 
10. State what you know about who put it down. 
Ans. I don’t know. 
11. What kind of a well was it? 
Ans. They made plank and I never looked into it. 
12. Was it a dug ora tube well? 
Ans. I did not think it was a dug well. 
15. Has it since been taken out? 
Ans. Yes, SIr. 
14. Was you there when it was taken out? 
Ans. No. 
15. Was there any lining to the well pit, except the tube ? 
Ans. I don’t know. 
816 16. What kind of a well did you learn that it was? 
17. It was, | learn, a drive- or bored well. 
18. Did you learn who put it down? 
Ans. I don’t know who put it down, but Davis claimed the pump, 
and I suppose he put it down. 
19. What other well have you? 
Ans. I have one 
20. When and by whom? 
Ans. H. 8. Cole; 2 or 3 years ago. 
21. How did he put it down, Mr. Trask? 
Ans. I could not tell you. 
22. What kind of a well is it? 
Ans. Can’t tell. 
817-820 23. What kind of a well do you suppose it 1s? 
Ans. Well, I suppose it was a bored well. 
24. Did you ever examine it to see? 
—. No. 
25. Tell me — the location of this well you had put down is? 
Ans. Five and six, in block 7, in Clark’s addition to Independ- 
ence. 
26. Have you ever seen Geo. Hovey put down any wells? 
—, No, sir. 
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27. This well put down by Cole is used by your tenants? 
Yes, sir. 

1. Do you know anything about the well put in by H. 8S. Cole on 
the premises described except what some other person told has 
you? 

Ans. No, sir. 

(S’g’d) A. H. TRASK. 


Subscribed and sworn to before me by A. H. Trask. 
[SEAL. ] (S’g’d) FRANK JENNINGS, 
Notary Public. 


82] THURSDAY, August 21st, 1879. 
Resumed the taking of testimony at 10 o'clock a. m. 


D. W. Hovey, being produced, sworn, and examined on the part 
of the complainants, deposed as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is D. W. Hovey ; am 29 years old; reside at Win- 
throp, Buchanan county, lowa; am a merehant. 

é » What relation do you sustain to the defendant in this case ? 

He is my father. 

*) 3. Have you been engaged in any way with your father in 
manufacturing wells in Iowa? 

A. I think I have assisted him in putting in wells. 

Q. 4. Have you been engaged with or assisted the Hovey Bros. in 
making wells in lowa? 

A. I was hired by E. A. Hovey, and I supposed to work for Hovey 
Bros. 

Q. 5. Was he a member of the firm of Hovey Bros. at that time? 

A. I suppose he was; I could not swear he was. 

Q. 6. Did not your advertisement at that time and your inscrip- 
tion on the wagons read “Hovey Bros., manuf veturers of iron 
wells ?’ -e 

A. No, sir. 

Q. 7. What was the advertisement you used at that time or In- 
scription on the wagons? 

. Hovey Bros., iron wells, Independence, Iowa. 

o 8. Was your father. the defendant in this case, a member of the 
firm of Hovey Bros. at that time? 

A. I do not know. 

Q. 9. Did you ever hear him say he was or that he had any con- 
nection with the business ? 

A. I think not. 

Q. 10. Did he ever pay you for the work you done or any part of 

it? 
§22 A. No, sir. 
Q. 11. Was he working with them any of this time that 
you were with them? 
A. He had charge of one of the wagons. 
Q. 12. What part of the business did your father attend to? 
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4. How many? 
Ans. Six or seven. : 
5. Have you been talked to by the def’t as to what your testl- 
mony should be since the subpcena was served on you ? 
Ans. I have not seen him until I came into this room ; had no 
conversation with him. 
815 6. When and by whom were these wells you own con- 
structed ? 
Ans. I bought a farm at Hazelton. There was a well on it. I ’ 
don’t know what kind of a well it was. > 
7. Did you use that well? 
Ans. I rented the place to a man and he rented the pump of 
Davis. 
8. Did your renters use the well on the farm you bought ? 
Ans. I think so. 
9. How long did they they use it? 
—. ] don’t recollect; I think a vear or two. 
10. State what you know about who put it down. 


—— 


Ans. I don’t know. ’ 
11. What kind of a well was it? 
Ans. They made plank and I never looked into it. 
12. Was it a dug or a tube well ? 
Ans. I did not think it was a dug well. 
15. Has it since been taken out ? i 
Ans. Yes, sir. 
14. Was you there when it was taken out? 
Ans. No. 
15. Was there any lining to the well pit, except the tube ? 
Ans. I don’t know. 
816 16. What kind of a well did you learn that it was? 
‘ 17. It was, | learn, a drive- or bored well. 
18. Did you learn who put it down? 
Ans. I don’t know who put it down, but Davis claimed the pump, _ 


and I suppose he put it down. 
19. What other well have you? 
Ans. I have one—— 
20. When and by whom? 
Ans. H. 8. Cole; 2 or 3 years ago. = 
21. How did he put it down, Mr. Trask? 
Ans. I could not tell you. 
22. What kind of a well is it? 
Ans. Can't tell. 
817-820 25. What kind of a well do you suppose it is? 
Ans. Well, | suppose it was a bored well. 
24. Did you ever examine it to see? 


—. No. 
25. ‘Tell me — the location of this well you had put down ts? 
Ans. Five and six, in block 7, in Clark’s addition to Independ- 
enee. 
26. Ilave you ever seen Geo. Hovey put down any wells? - 
—, No, sir. 
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27. This well put down by Cole is used by your tenants? 

—. Yes, sir. 

1. Do you know anything about the well put in by H. S. Cole on 
the premises described except what some other person told has 
you? 

Ans. No, sir. | 

(S’g’d) A. H. TRASK. 


Subscribed and sworn to before me by A. H. Trask. 
[ SEAL. ] (S’g"d) FRANK JENNINGS, 
Notary Public. 


821 THurspay, August 21st, 1879. 
Resumed the taking of testimony at 10 o'clock a. m. 


D. W. Hovey, being produced, sworn, and examined on the part 
of the complainants, deposed as follows: 

Q. 1. What is your name, age, residence, and occupation ? 

A. My name is D. W. Hovey; am 29 years old; reside at Win- 
throp, Buchanan county, lowa; am a merchant. 

Q. 2. What relation do you sustain to the defendant in this case ? 

A. He is my father. 

Q. 3. Have you been engaged in any way with your father in 
manufacturing wells in lowa? 

A. I think I have assisted him in putting in wells. 

Q. 4. Have you been engaged with or assisted the Hovey Bros. in 
making wells in lowa? 

A. I was hired by E. A. Hovey, and I supposed to work for Hovey 
Bros. 

. 5. Was he a member of the firm of Hovey Bros. at that time? 

A. I suppose he was; I could not swear he was. 

(). 6. Did not your advertisement at that time and your inscrip- 
tion on the wagons read “Hovey Bros., manufacturers -of iron 
wells?” | 

A. No, sir. 

Q. 7. What was the advertisement you used at that time or in- 
scription on the wagons? 

A. Hovey Bros., iron wells, Independence, Lowa. 

Q. 8. Was your father, the defendant in this case, a member of the 
firm of Hovey Bros. at that time? 

A. I do not know. 

Q. 9. Did you ever hear him say he was or that he had any con- 
nection with the business” 

A. I think not. 

Q. 10. Did he ever pay you for the work you done or any part of 

it? 
S22 A. No, sir. 
Q. 11. Was he working with them any of this time that 
vou were with them ? 
A. He had charge of one of the wagons. 
Q. 12. What part of the business did your father attend to? 
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A. While I was with him he made the contracts for putting In 
the wells. 

Q. 13. How long did you work with the firm of Hovey Bros. in 
the constructing of wells in lowa, and give the dates as near as you 
can Y 

A. 1 worked for E. A. Hovey a part of four summers; I never 
knew anything more about the tirm than these advertisements on 
the wagons. 

Q. 14. How long did you work for the firm of Hovey Bros., or 
while they were engaged with your father in manufacturing wells. 

A. I worked for E. A. Hovey part of four summers; part of the 
time I was with him, and part of the time I was with my father. 

Q. 15. How long did you work for the firm of Hovey Bros.? 

A. I was never hired by such a firm. 

Q. 16. Did E. A. Hovey tell you when he hired you that he was 
hiring you for himself or for the firm of Hovey Bros.? 

A. No, sir. 

Q. 17. Did you receive all your pay from him or from the other 
brothers ? 

A. I received it from him. 

Q. 18. How long did you work in putting down these wells while 
the business was advertised Hovey Bros. on the wagons? 

A. Don’t know, but think it was a part of three summers. 


@. 19. What years were these? 
A. Don’t remember. 
Q. 20. Got any books or memorandums by which you can tell? 
A No, sir. 
Q. 21. Was it since the spring of ‘71 or before ? 
$23 A. Think I commenced to work before that. 


Q. 22. Was it since or before the spring of ‘71 that you 
worked these parts of these summers while the business was being 
advertised as lovey bros. ? 

A. Don't remember. 

Q. 23. How old was you when you commenced working and how 
old was you when you quit working while the business was being 
done by Hovey Bros.” 

A. Don’t remember. 

Q. 24. How many years ago was it? 

A. It was more than three years ago from the present date. 

Q. 25. How much more than three years? 

A. Don’t remember. 

Q. 26. What years was it that you worked under such circum- 
stances—inanufacturing wells? 

A. Don’t remember. 

Q. 27. How long did you work for your father at manufacturing 
wells in Iowa? 

A. Never worked for him; I was with him part of one summer. 
Q. 28. You did not understand, then, that you was working for 
your father when you was working with him? 

A. No, sir. 

Q. 29. For whom did you understand you were working ? 
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A. E. A. Hovey. 

Q. 30. Was the business at that time being conducted in the name 
of Hovey Bros.? 

A. All I know of the business was what I had charge of; I think 
all the notes I took was took in E. A. Hovevy’s name, and all the 
business I had anything to do with. 

Q. 31. In whose name was the business advertised in on the wagons 
at this time? 

A. The printing on the wagons was Hovey Bros., iron wells, In- 
dependence, Iowa. 

Q. 32. When was this? 

A. 1 ‘don’t remember the date. 

Q. 33. About how long ago was it? 

A. Oh, I should say it was 5 or 6 years ago. 
824 Q. 34. Who was your father working for at that time? 
A. Don’t know; did not ask him who hired. 

Q. 35. Was he hired by any one, or was he working for himself? 

A. I do not know. 

Q. 36. What part of the business did he attend to? 

A. While I was with him he took the contracts for putting in the 
wells. 

Q. 37. Was the contracts in writing or made orally? 

. I never saw any in writing; suppose they were orally. 
Q. 38. In whose name was they made, and in whose behalf? 
I do not know. 

Q. 39. Did you ever hear — one made? 

A. I have made them, and, of course, | would hear — them. 

Q. 40. In whose name was the contracts made that you say your 
father took, or in whose behalf? 

A. I don’t remember of ever hearing him make a contract. 

Q. 41. How do you know, then, that he made contracts? 

A. He came and told us where to put in the wells. 

Q. 42. Who came and told vou where to put in the wells? 

A. Father, or the man we were to work with. 

Q. 435. Who would tell you where to put in the wells—your father 
or the man you were putting them down for ‘ 

A. Father would tell us who to put them down for and the man 
would tell us where to put them down. 

Q. 44. Then simply because your father told you where to put 
them down,and you say he made contracts for putting down wells? 

A. No; I don’t. 
825 Q. 45. What other reasons have you for saying your father 
made contracts for putting down wells? 

A. There was sometimes a specified price. 

Q. 46. Is your memory good or bad? 

A. In regard to dates and uninteresting subjects I don’t think it 
Is any thing extra. 

Q. 47. Did E. A. Hovey work with you while you was working 
with your father ? 


A. No, sir. 


~ 
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Q. 48. When you were working with your father was there any 
money paid down for the making of wells? 

A. Yes, sir. 

Q. 49. To whom was it paid? 

A. If we were both present sometimes it was paid to him and 
sometimes it was paid to me. 

Q. 50. What did you do with it when it was paid to you ? 

A. While working with father a portion of it was paid for inci- 
dental expenses ; the balance of it was turned over to him. 

Q. 51. Did you ever render an account to E. A. Hovey of the 
money you had received and turned over to him ? 

A. At the close of the season I turned over my books to him, 
which had an account of all dealings and transactions. 

(). 52. Did vou render to E. A. Hovey an account of the money 
you had received and turned over to your father during this time? 

A. Nol separate from the books. 

Adjourned until 2 o'clock p. m, for dinner. 

2 O'CLOCK P.M, 
Resumed the taking of the testimony, D. W. Hovey on the stand. 


Q. 58. Did vou put it in the book, the amount you received and 


it. In what counties were you engaged with your father 
. ting down wells” 

A. Muscatine county, Louisa county, and guess we put some In In 
Washington ; presume there were other counties. 

QM. 55. What other counties? 

A. Could not swear that we put in any in any other county, al- 
though I presume we did. 

. ob. ' put any in in Buchanan county? 

A. Don’t remember whether we did or not while I was with him. 

(). 57. What counties did you put in wells while you were with 
Hovey Brothers or under that name? 

A. Don’t remember of putting in any wells with Hovey Brothers. 

Q. 58. Who was with you putting down wells before you went 
with your father ? 

A. E. A. Hovev. 

@. 59. Who else? 

A. John Sankey, James Brace,a young fellow by the name of 
Slack; forgotten his name; don’t remember of any one else. 

Q. 60. Did E. 5. or Geo. Hovey assist during this time or any 
part of it? 

A. Thev were not with us; they never assisted us. 

(). G1. State in what way they were connected with the business 
at that time or what they done In connection with it? 

A. IT suppose they were putting In wells, although I know nothing 


on 
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A. Well, I suppose they were putting in wells during a part of that 
time. 

Q. 64. State what makes you suppose so. 

A. Well, they started out for the southern part of the State with a 
wagon and outfit. 

Q. 65. What advertisement did they have on their wagon ? 
827 A. I think it was Hovey’s iron wells; it might have been 
Hovey Bros.’ iron wells, Independence, Iowa. 

Q. 66. What makes you think it was Hovey’s iron wells instead 
of Hovey Bros.’ iron wells? 

A. Because they had a wagon painted that way, and I think that 
is the one they took with them that time. 

Q. 67. Did you understand that the brothers were acting on their 
own account or in partnership? 

A. I knew nothing about it. 

Q. 68. And you never heard whether they were in partnership? 

A. No, sir. 

Q. 69. Was you of age at these times vou speak of in manufuct- 
uring wells? 

A. I think I was; I might not have been at first 

Q. 70. When you went with your father was It at the first or the 
last? 

A. It was near the last. 

Q. 71. Now go on and state fully what tools you had in construet- 
ing these wells, and give a full description of them. 

A. We had an auger (a 53-inch auger); to this we had gas-pipe 
attachments so that we could lengthen it out 350 feet in length if 
necessary ; had a tin sheath to slip down on the pod of the auger. 
On one of the sections there was a handle by which to turn it; the 
sections were about four foot long to attach to the auger. We had 
four or five pair of gas-pipe tongs of different sizes; we had what 
we call a drive point, the same as represented in figure No. 1 in 
Hovey’s patent. We had two monkey-wrenches, gas-pipe cutter, set 
of dies for cutting thread on gas pipe, one cast sledge that weighed 
about 12 pounds, and sand pump. 

Q. 72. What was the sledge for? 

A. We often used the sledge to settle the box down upon 
828 which the pump stands, and to settle the pipe down before 
putting the pump on at the last. 

Q. 73. Just before you put the water pump on you used the sledge 
to settle it down ? 

A. Yes; sometimes it would be a little high. 

Q. 74. You did not use the sledge to drive tle drive point before 
you put the sand pump on? 

A. Sometimes we did. 

Q. 75. Which would you send the deepest—the drive point or the 
screen point? 

A. The drive point. 

Q. 76. Would a hole made by the drive point fill up so, after with- 
drawing the same, that you would have to use a sledge to settle the 
screen point in its place or where you wanted it? 


128 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


A. No; I don’t think it was ever really necessary to use the sledge 
in putting down the screen point. 

(. 77. What did you use it for, then? 

A. I always thought it worked better by hitting with the sledge, 
a few times, the screen than by shoving it right down. 

(). 75. A few taps would send it down quite a ways, would it not? 

A. It would unless they were very light. 

Q. 79. Why would the pump work better if you had driven the 
screen point some? 

A. In passing the pipe down through the hole the screen might 
strike some clay substance which would partially fill up the holes 
in the screen; then hitting it a few times with the sledge would 
start the clay substance off and give the water a chance to get into 
the pipe. 

Q. 80. Is this all the reason you can give? 

A. Don’t think of any other. 

(). 81. This is only guess-work with you, is it not? 

A. That what I have sworn to positively I know. 

(). 82. You swear positively then, do you, that this is the reason? 

A. Those are reasons why we use the sledge. 

(. 83. You swear positively, then, do you, that the clay 
§29 sometimes gets against the screen, and that by driving it with 
a sledge into the sand or gravel the screen is freed from the 

clay? 

A. My answer to that is that the screen sometimes comes in con- 
tact with clay; the balance of the question I answer, Yes. 

Q. 84. How do vou know that the screen comes in contact with 
the clay ? 

A. Sometimes in boring down the screen it comes in contact with 
clay and fills the meshes of the screen. 

(). 85. How do you know it fills the meshes of the screen with 
clay ? 

A. In shoving down the screen to its position and trying to pump 
water it shows that something is wrong—that the meshes must be 
filled with clay. 

Q. 86. Then by driving it further down you find it pumps better ? 

A. By hitting it a few times with the sledge itseems to start the 
clay of tle screen and it pumps free. 

Q. 87. How do you know the clay is there and how do you know 
that driving starts it off? 

A. We have taken them out before driving and found the clay. 
We bored down preparatory to putting in the well; put down 
the drive point, pumped out the fine sand. We put down our screen, 
which came in contact with a strata of clay, through which we had 
bored, and filled the meshes of said screen full; shoved it down to 
position; put on our pump; found we could draw no water; re- 
moved the pump, tube and all, and found the screen as stated; we 
then put the pipe back to its position; drove it a little with the 
sledge; put on our pump, which worked nicely. 

In pumping we found it would pump fine sand ; we withdrew the 
pipe; found no clay upon the screen ; we found a small fracture in 
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the screen, whicu let in the sand; we removed the screen and put 
on another. 

830 Q. 88. Did you take them out after driving them, after 
there had been some on, and found there was none on ? 

A. Yes. 

Q. 89. Do you distinctly remember an instance of this kind ? 

A. I think I do. 

Q. 90. State, if you can, when, where, who was present, and at 
whose premises it was that this particular instance that you remem- 
ber occurred ? 

A. Don’t remember the date; it was in Illinois, in Whiteside 
county, near Tampico: a young fellow by the name of Johnson and 
a man for whom we was putting down a well. 

Q. 91. Now, state just what was done on that occasion. 

A. —-. 

Q. 92. About when was this done in Illinois—befvre or after you 
worked here in lowa? 

A. It was after we had worked in Iowa. 

Q. 93. How muca deeper do you drive the drive point that you 
first put in than you do the screen point that you put in at the last? 

A. I have driven them from a foot to 30 feet; don’t intend to 
drive them over ten feet. 

Q. 94. Under what circumstances have you driven them 30 feet, 


and when and where? 


A. If we consider the sand too fine we drive it down to find coarser 
sand; failing to do this, we place the screen where we first prepared ; 
that was in Whiteside county, Illinois. 

Q. 95. How deep is the deepest you have driven it in Iowa? 

A. I don’t think I ever drove over ten feet. 

Q. 96. If you would find coarse sand at 10 feet by driving, you 
would withdraw the drive point and insert in lieu thereof the screen 
point, placing it down to within a foot or two of the bottom of a hole 
made by the drive point? 

A. Yes; after pumping out the fine sediment. 

Q. 97. If you bored down to the water-bearing stratum and 
831 you find the fine sand, do you use the drive point until you 
got down to a coarser bed of same ? 

A. No; we don’t always drive to a coarser strata. 

Q. 98. Why not? 

A. We often find clay under the fine sand. 

Q. 99. Then what do you do? 

A. Most always give it up, and don’t make a well. 

Q. 100. After boring down to the water-bearing strata do you use 
the drive point when you have reached fine sand in order to go 
through the fine sand until you have reached a coarser stratum of 
sand or a stratum of gravel? 

A. We do, unless we can bore; when there is a little clay mixed 
with the sand we can often bore 6 or 8 feet into water-bearing 
strata. 
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Q. 101. Will you swear that you can bore eight feet into the 
water-bearing strata and withdraw your auger by any process used 
by you in constructing wells ? 

A. I ean when there is clay enough mixed with the sand to keep 
it from filling up the hole after withdrawing the auger. 

Q. 102. What proportion of clay must there be mixed with the 


sand in order to bore a hole in the water-bearing stratum that will . 


remain a hole any length of time? 


A. Just enough to keep it from eaving in. 

Q. 103. What proportion of clay must there be mixed with the 
sand in a water-bearing stratum to enable you to bore a hole in it 
that will not immediately fill up? 

A. I think every alternate inch. 

Q. 104. Can vou make a well with a screen pipe in such a stratum 
of earth’? 

A. A tube well of the kind we made, it would not. 

Q). 105. When you bore down to the water-bearing strata and find 
a stream of fine sand what do you do next? 

A. We bore as far as we can and then insert the drive point. 
SoZ Q. 106. Did I not understand you a moment ago that un- 
less every alternate inch of the strata was clay that the hole 

would immediately fill up after boring? 

A. It will fill up to a certain extent, but it will not be as solid as 
it was before boring. 

Q. 107. How tar into the fine sand can you bore in the water- 
bearing strata? 

A. I think about 4 feet. 

Q. 108. What is your object of boring into it if it fills up imme- 
diately ? 

A. It loosens up the sand and it is easier to insert the drive 
point. 

(). 109. Do you have any difficulty in driving the drive point 
through the fine stratum of sand? 

A. No; no difficulty in driving 1t down. 

(). 110. Is it not pretty hard work boring’ through a stratum of 
fine sand in the water? 

A. It is not difficult to run the auger down through the sand 3 
or 4 feet, but it would be difficult to remove the sand and leavea 
hole. 

Q. 111. Does not fine sand when moved in water or stoned up 
iminediately settle back to its former density ? 

A. Not if moved from its natural bed in the earth; it would if it 
had been moved in the bed of a river. 

(). 112. If you have no difficulty in driving through the fine sand 
in the water, what do you bore for? 

A. It loosens up the sand so that you can often slip the drive 
point to its position without driving it. 

Q. 113. Describe how you slip it to its position. 

A. The sand is perfectly loose from boring, or naturally so in the 
water-bearing strata; by putting the drive point on a tube it will 
often settle down of its own weight as far as you want it. 
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Q. 114. Will you swear that you ever bored 4 feet into the fine 
sand in a water-bearing stratum, and that a drive point would go 
that distance after withdrawing the auger of its own weight? 

A. No. 
833 Q. 115. How far would it go with its own weight in this 
4 feet thus bored in the fine sand in a water-bearing strata ? 

A. It might go down 3 or 4 inches; very fine sand it might go 
down a foot. 

Q. 116. Then in order to get the drive point down as far as you 
had bered in the water-bearing stratum you would have to use some 
additional force, more than the weight of the drive point? 

A. Yes. 

Q. 117. What was your usual custom during the time you were 
making these wells in connection with your father, the defendant, 
as to the depth you would drive or force the drive point? 

A. After inserting the drive point and shoving it down as far as we 
ean in the hole we bored in the water-bearing strata; we would force 
the tube down so the lower end of it would be about six feet from 
the surface of the water. 

Q. 118. You say before driving it you would settle it down as far 
as you could. What do you mean by settling it down as far as you 
could ? 

A. After inserting the tube we would throw the weight of one or 
two men on the tube so as to force it down. 

Q. 119. About what would be the weight of 25 foot of this tubing 
with the point attached ? 

A. I don’t know. 

Q. 120. What was the size of this pipe that you used ? 

A. One and one-fourth inch inside and from one and one-half to 
one and one three-quarter inches on the outside. 

(). 121. How large in diameter would it be at the knuckle or 
joint? 

A. About 2} inches. 

Q. 122. How much would be the diameter at the swell above the 
point ? 

A. About 2} inches. 

Q. 123. Did you not generally use a 2}-inch auger in boring these 

holes? 
So4 A. I think the auger we always used was 3 inches. 
Q. 124. Are you sure of this? 

A. No; I am not sure. 

Q. 125. Would not a 3-inch auger after being used awhile be re- 
duced in size? 

A. Yes. 

Q. 126. Were there not some place that you made wells, where 
the ground was sand and gravel and loose, that you would do more 
driving than you would boring ? 

A. No. 

Q. 127. Why was you always so particular to bore to water if 
the earth was loose and the point could be easily driven ? 

A. That was my instructions from the man that employed me. 
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Q. 128. Did he tell you why ? 

A. Well, I think he did, but it is so long ago I don’t remember. 

Q. 129. Will you swear that you always bored till you got to 
water ? 

A. I always did but once that I remember of. 

@. 130. When and where was that ? 

A. That was the first work I did for FE. A. Hovey; I think in the 
fall of 1870, in Buchanan Co., for a man by the name of Reed. 

Q. 151. What did you do in that case? 

A. If I remember right, I bored down a little ways, inserted a 
tube, and drove the drive point down to its place in the water-bear- 
ing strata. 

Q. 132. Describe the place or location in Buchanan Co. where you 
put down that well. 

A. About 7 miles northwest from the center of the county; I 
thing it is in Washington t’p. 


Adjourned until 8.30 a. m., August 22, 1879. 
835 Fripay, August 23, A. D. 1879. 
Resumed the taking of testimony at 8.50 p. m. 


Q. 133. Was one of the reasons for boring down in the water-bear- 
ing strata and not driving that it would be an infringement of 
another patent to drive about the water-bearing stratum ? 

A. I think I was never told so. 

Q. 154. Did you know that that was one of the reasons ? 

A. No, sir. 

Q. 1355. Was that one of your reasons ? 

A. No, sIr. 

Q. 136. Did you ever hear any reasons given by the persons you 
were employed for driving it? 

A. Yes. 

Q. 137. State what they were. 

A. It was easier to put the rod down by boring ahole than it was 
to drive it. 

Q. 138. Any other reasons * 

A. It was easier to remove the rod. I don’t remember of any 
other reasons 

@. 189. Why did vou drive the first well and not bore it ‘ 

A. We did not have our auger with us. 

Q. 140. Did you make a good weil? 

A. Yes. 

Q. 141. How far or about how far did you drive above the water- 
bearing stratum ? 

A. About 15 feet. 

Q. 142. Did you use the same pump? 

A. Yes, sir. 

Q. 143. What makes you think this was in the fall of 1870? 

A. Because it was the first work I did in putting down wells ? 

Q. 144. Do you remember the date of the first work you did for 
putting down wells for the company ? 
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A. No, sir 
Q. 145. Do you remember the date of your first putting down 
wells? 
836 A. I think it was in the fall of 1870. 


Q. 146. What have you by which you remember it was in 
the fall of ‘70 

A. It was in the fall of the summer I spent in Dakota. 

Q. 147. Have you got anything by which you remember the year 
you were in Dakota de finitely ? 

A. I have not anything with me. 

Q. 148. Have you anything by which you ean tell definite ly? 

A. I think I have letters which were written to me while I was 
there. 

Q. 149. Will you produce those letters ? 

A. I don’t object to those being produce “dd. 

Q. 150. Will you produce them ? 

A. Not unless they subpcena me. 

Q. 151. Was you of age the summer you were in Dakota? 

A. [ think I was 20. 

Q. 152. Do you know how old you was then? 

A. I think I was 20 years old. 

Q. 153. Do you know how old you were? 

A. I would not state positively, but I think I was 20 vears old. 

Q. 154. What advertisements was on your wagon then ? 

A. Never saw the wagons until I returned from Dakota. 

Q. 155. What advertisements were on the wagons that you used 
in making these drive wells? 

A. Was not employed in the well business while in Dakota. 

Q. 156. What advertisements were on the wagon when you put 
down this first well? 

A. It was either Hovey’s Iron Wells or Hovey Bros.’ Iron Wells, 
I don’t remember which. 

Q. 157. What year did you quit making these wells ? 

A. Don’t remember; think it was in ‘74 or ‘75. 

Q. 158. Now you may go on. State fully just how you put down 

this first well you say you drove. 
S37 A. We dug a hole five feet deep, put the drive pointon a 

piece of pipe, drove it down to the required depth, put on a 
sand pump and pumped out the fine sand close to the drive point, 
then pulled it out and put on a screen point, put it back so that the 
screen point was where we had cleaned out with the drive point, 
put a curb into the five-foot hole we had dug, then put on our pump 
and pumped water. 

Q. 159. In that ease did the tube form the lining of the well, and 
was it attached to the pump by an air-tight connection ? 

A. Yes. 

Q. 160. What is the usual depth that you place the upper perfo- 
rations or openings in the screen pipe below the surface of the earth 
in the bottom of the bored hole? 

A. About 2} feet. 

Q. 161. What is the object in doing this? 


134 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


A. That we may have plenty of water to supply the pump. 

Q. 162. Does the water flow directly from the water-bearing 
stratum into the screen pipe when thus placed ? 

A. Yes. 

Q. 163. When you bore into a stratum of mixed sand and clay in 
the water-bearing stratum and a hole remains after withdrawing the 
auger, would not a screen pipe placed in such a hole afford just as 
much water as it would if the sand and gravel was packed all about 
it, and work just as well? 

A. I never made that experiment and don’t know. 

Q. 164. If you found plenty of water in such a hole why do you 
force or drive the pipe a number of feet below the bottom of the 
same! 

A. We drive to get a coarser stratum of sand and gravel and a 
better flow of water. 

Q. 165. Go on now and give the names of all the persons, as near 
as you can, for whom you put down wells or assisted in putting 
down wells while working with your father, the defendant. 

A. I don’t now remember the name of any man while working with 


him. 
838 Q. 166. Have you anything by which you could tell the 
names? 
A. No, sir. 


Q. 167. About how many did you assist in putting down with the 
defendant ? 

A. I think about 50; there may have been more or there may 
have been less. 

Q. 168. And you now say you can’t remember one? 

A. I don’t remember at present any of the names. 

Q. 169. Describe the localities, as fully as you can, where you as- 
sisted in putting down wells with defendant. 

A. We were in the western part of Muscatine county, the north- 
ern part of Louisa county; think we put in some in Johnson county 
and Washington county. 

Q. 170. Give me the names of any persons for whom you assisted 
in putting down wells under your contract with E. A. Hovey and 
while the advertisements on the wagons were in the name of Hovey 
Bros. 

A. We put down a well for Mr. Lilhes, Mr. Ross ; don’t remember 
of any one else at present. 

Q. 171. About how many wells did you assist in putting down 
while SO CHLlU d r 
A. About 500; there may have been more, there may have been 
less. 

(). 172. And you can only remember the names of two out of all 
that.number? 

A. I don’t now remember, except Mr. Reed, for whom we put 
down the first well. 

(). 173. What time did you put down Lillies’ well ? 

A. Don’t remember. 
Q. 174. How long after you commenced to work ? 
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A. Don’t remember. 

Q. 175. Have you no idea? 

A. No; I have not. 

Q. 176. Describe just how you constructed Lillies’ well. 

839 A. We bored down into the water-bearing stratum as far 

as we could and inserted our drive point; settled it down 
to the required depth, pumped out the fine sand and sediment, and 
then removed the drive point; then put down the screen and 
attached in the place prepared for. We then dug a hole 4 or 5 feet, 
put in a curb platform ; on top of said curb put on our pump and 
pumped water. 

Q. 177. Why, in giving this answer, have you said nothing about’ 
driving ? 

A. Because I do not remember that we drove any. 

Q. 178. Why is — that vou remember all the other details and 
don’t remember this ? 

A. Because it isa process that we always went through with, except 
the first well I put down, and when weput them into bored and dug 
wells in those cases we omitted the boring. 

Q. 179. Then you pretend to say now, do you, that you never do 
any driving except in the two cases of wells you have named ? 

A. We never drove above the water-bearing strata; but it Is 
sometimes necessary to drive the drive point a little below where we 
bored. 

Q. 180. Then you never drove except in the 2 cases of wells men- 
tioned by you in answer to interrogatory 178? 

A. Not above the water-bearing stratum. 

Q. 181. Tell a casein which it is not necessary to drive or force the 
tube in order to make one of these wells after you have bored down 
to the water-bearing strata. 

A. I don’t remember any particular well, but I have bored down 
to the water-bearing strata, inserted the drive point with a tube 
attached, and two of us taking hold of the rod and move it up and 
down until it was settled to the required depth without striking it 
a blow; and I think Mr. Lillies’ one of this kind. 

Q. 182. Did you force down the pipe in the case you have just 
named ? 

A. I think we did as stated. 
S40 Q. 183. Did you ever construct one of the wells without 
driving or in some way forcing the pipe into the bottom of 
the bored hole ? 

A. I think I have constructed a well in this way, where all the 
foree that was applied to it was the weight of the rod and its mo- 
mentum while passing down to the water-bearing strata ; this set- 
tled it to its position without any other force. 

Q. 184. Do you remember any other instance except this one? 

A. I don’t remember any other instance. 

Q. 185. Have you named any instance yet where you have not 
used force ? 

A. Not where there is not any force used. 

Q. 186. Do you remember of any otier instance than the one you 
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have named where no other force was used than the weight and 
momentum of the drive point falling into the water-bearing 
stratum ? 

A. It was a common occurrence where it was deep from the sur- 
face of the earth to the water. 

(. 187. Why did you answer as you did in reply to interrogatory 
183 if it was your usual! custom, where wells were deep, to not drive 
or force the rod except by its own weight or momentum falling into 
the water-bearing stratum ? 

A. I answered it that way because it was so. 

(). 188. Do you swear that it was your custom in constructing 
these wells where they were deep to simply insert the drive rod and 
let it fall from the top or near the top of the hole into the water- 
bearing stratum, and then complete the well without any other 
forcing or driving z 

A. We always put the point at least four feet below the surface of 


s 
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the water. Sometimes it would reach that depth of its own heft and 
momentum. If not we always force it down to the required depth. 

Q. 189. Was it your usual custom to use no more force than the 
weight and momentum of the drive point falling into the water- 
bearing strata ? 

A. No. 

190. Then it was your usual custom to use more and other 
force ? 
S41 A. We always used more pipe than simply the drive point, 
which added its weight to that of the drive point; made more 
force than simply the drive point. 

Q. 191. Did you usually use more force in putting the tubes in 
position than their weight and momentum? 

A: ies. 

Q. 192. Do you now positively remember of a single instance 
where you constructed one, or assisted in constructing one, where no 
other force was used than the force of the momentum and weight 
of the weight of the tubes? And, if so, state for whom the well was 
made, and when and where, and who was present. 

A. Such cases did occur, but I do not remember the dates, the 
places, or the names. 

Q. 193. What was there so peculiar about it that causes you to re- 
member that and nothing else? 

A. It relieved us of the labor of forcing it into the ground. 

Q. 194. In that case did you not have to drive it to knock the clay 
off the sereen ? 

A. No, sir. 

Q. 195. How do you remember that? 

A. Had there been clay in the sand it would not have dropped to 
its position. 

(. 196. Would it have made any difference, if it had have been 
clay eight or ten feet above the water-bearing stratum, about its fall- 
ing into position ? 

A. Not if there had been a hole bored through that clay large 
enough to admit the tube. 
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Q. 197. Would it make any difference about its falling into posi- 
tion, whether there was sand or clay above the water-bearing stratum ? 

A. No. 

Q. 198. Then why did you answer a moment ago that you remem- 
bered a case where you did not drive, because it fell to its position 
all right, for the reason that there was no clay ? 

A. In that case I had reference to clay in the water-bearing strata. 
842 Before answer counsel for plaintiff reads to the witness 

interrogatory 195 and the answer, 

Q. 199. Is it not true that when the tube goes down it is very apt 
to strike against the sides of the hole and the screens very frequently 
gets filled with clay, and that you are compelled to drive the tube in 
order to free it from this clay ? 

A. No. 

Q. 200. Why do you drive it in such cases? 

A. Because it isan easy way to start the clay off the screen. 

Q. 201. When you put down your drive point and attach your 
sand pump and find the sand to be fine, what do you do? 

A. If the sand is too fine to make a well there we generally go 
down until we find sand coarse enough to make a well, if nothing 
prevents. 

Q. 202. How do you go down? 

A. We don’t go down, but we force the tube down. 

Q. 203. How do you force the tube down? 

A. We sometimes take hold of it and by moving it up and down 
force it down to the required depth; if we cannot do this we drive 
it down with a sledge. 

Q. 204. If you do not, after driving or forcing the tube down 3 or 
4 feet further you should find the sand still fine, what do you do? 

A. If the man for whom we are putting down the well don’t ob- 
ject we put it down until we find coarse sand, if we don’t come in 
contact with anything that prevents us. Ht 

Adjourned until 1.30 p. m. 

1.30 P. M. 


Resumed the taking of testimony. 


Q. 205. You say if the owner don’t object you go on down; how 
do you go on down? 
A. We drive the pipe on down. 
843 Q. 206. How deep do you sometimes go in this way? 
A. Ten feet. 
Q. 207. In making these walls have you met with much trouble 
from fine sand or clay after reaching the water-bearing stratum ? 
A. Not very much in lowa. 
Q. 208. Then you generally reach coarse sand or gravel readily? 
A. More cases we do than we don't. 

. 209. Have there been many instances in Iowa where you have 
had to go further down on account of the fine sand and clay in the 
water-bearing stratum ? 

A. Yes. 
18—16 
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Q. 210. Do these answers you have given in relation to the man- 
ner of constructing these wells apply as well to the time when you 
was assisting the defendant as when you was working with other 
parties in constructing them ? 

A. Yes. 

Q. 211. When vou was working with the defendant did you put 
any drive points into the bottom of open wells or bored wells that 
had been previously constructed ? 


A. Yes. 
(). 212. How many and for whom? 


A. Don’t remember. 

). 213. State how this was done. 

A. We put a drive point on the rod and dropped it into the well. 
Q. 214. State whether you drove it into the bottom or not. 

\. If there was not sutlicient water in the bottom of the well we 
forced it down until there was a sufficient supply. 

(). 215. About how deep would you generally go? 

A. About 5 feet. 

(). 216. Now, state how you would get down this depth, 5 feet. 

A. If the sand was loose at the bottom we would shove it down 

with our hands; if not we would drive it down with a sledge. 
S44 Q. 217. Did you ever find the sand so loose in the bottom 

of an open well that you could force a pipe down four or five 
feet with your hands alone? 

A. By taking hold of the pipe and moving it up and down it 
would readily settle to its place without any other force; not always, 
but sometimes. 

Q. 218. Then it is not necessary to stir up the fine sand with an 
auger in order to force in your pipe readily with your hands? 

A. Not always. 

(). 219. In cases where you forced the pipe down five feet in the 
bottom of an open well and found the sand too fine or clay mixed 
with it what would you do? 

A. If I thought I could reach a good flow of water below I should 
force it down further; if not I should take it out. 

Q. 220. Were there not cases where you forced the point down ten 
feet in the bottom of an open well? 

A. I do not remember of any. 

Q. 221. You say it was generally about five feet ? 

A. Yes. 

(). 222. After doing this what would you do? 

A. Pump out fine sand and prepare it for the screen. 

Q. 225. Then would you insert the screen point in this hole? 

A. Yes; then put on our pump. 

_ Q. 224. Was this done according to the specifications in the patent 
issued to Elias 8S. Hovey ? 

A. Yes, sir. 

Q. 225. In constructing these wells did you in all cases follow the 
specifications of that patent ? 

A. Yes, sir. 

(). 226. In putting down these several tubes and withdrawing 


_ 
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them would it not happen that considerable dirt or earth would be- 
come detached and the dirt fall into the bottom of the hole thus 
made? 

A. Not often. 

Q. 227. When you were making a well in a loose formation would 

this not frequently happen ? 
845 A. Yes; some dirt would fall in. 

Q. 228. Why did you always try to get the upper perfora- 
tions or openings in the screen pipe below the surface of the earth 
in the bottom of the bored hole about two and a half feet ? 

A. Because the upper perforations must be below the surface of 
the water or you can’t pump any water. 

Q. 22. Please state why you put it below the surface of the ground 
in the bottom of the hole? 

A. Because the surface of the ground in the bottom of the hole is 
below the surface of the water, and we put it down two feet below 
that to insure a good flow of water. If it was near the surface it 
would have a tendency to lower the water near the pipe until it 
would take air at the upper perforation, which would render the 
pump useless. 

Q. 250. If a pipe of that size was simply set in a 3-inch hole and 
without being under the surface of the ground in the bottom of the 
hole, and there was four feet of water in the hole, the pump would 
quickly exhaust the water in so small a hole, would it not? 

A. I never made any such experiment. 

Q. 231. If you bored into clay and sand and gravel for the 
depth of four or five feet in the water-bearing stratum, and the 
same should fill for the same depth with water, what would be the 
object in forcing the pipe so that the upper perforations would be 
two feet below the surface of the ground in the bottom of such hole? 

A. To get a flow of water through the sand, which would protect 
it from the clay substance. 

Q. 232. Is that your only reason? 

A. And to secure a stronger flow. 

X: 

X Q. 1. In your direct examination you state that when the screen 
is covered with clay by hitting it a few times with a sledge it seems 
to start the clay; please explain fully what you mean by that state- 

ment, and how it is done. 
846 A. Sometimes in passing the rod down the hole !t comes in 
contact with the side, which fills the meshes of the screen 
with clay, which remains there until the rod is shoved down to posi- 
tion and prevents the pump from freely drawing water; by simply 
tapping upon the top of the pipe it seems to remove the clay sub- 
stance from the screen, and the water flows through freely. 

X Q. 2. In all the wells you made did this occur? If not, state 
about how often. 

A. No; it occurred very seldom. 

X Q. 3. In your direct examination you state that in order to bore 
a hole into a clay and sand formation in a water-bearing stratum and 
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not have it fill up the proportion of clay would have to be each al- 
ternateinch. Now, will you state whether you ever came across such 


a formation ? 

A. I think I never did. 

X Q. 4. Did you ever find a formation in a water-bearing stratum 
where you could bore a hele that would not fill more or less quickly 
after you had withdrawn ihe auger? 

A. No. . 

X Q. 5. What benefit, then, is there from boring into the water- 
bearing stratum ? 

A. It loosens the sand and makes it easier to introduce the drive 
point. 

X Q. 6. Is it a fact that after boring down to a certain depth into 
the water-bearing stratum the drive point goes down to the same 


depth with much greater ease than if it was not bored ? 

\. Yes: unless the sand is very loose. 

X Q. 7. Did vou ever tind the sand so leose that boring into it 
would not make more so 


A. I think I have. 

X Q. 8. In putting down the drive point do vou ever put that 
down without tubing enough attached to reach to the surface of the 
ground from where you have bored to? 

A. No, sir. 

X Q. 9. Can you state the weight of the drive point ? 
S47 \. No, sir. 
X Q. 10. Do' you know the weight of the tubing per foot? 


A. No, sir. 
X Q. 11. In vour direct examination you stated that in the first 
well you made you bored down a ways, and afterwards stated that 


you had no auger at that place; please explain how that was. 

A. I should have stated that we dug down a ways instead of 
boring. 

X Q. 12. At the time you commenced working for E. A. Hovey 
did you know anything about Green’s patent or any other patent 
on drive wells? 

A. No, sir. 

X Q. 15. In your direct examination you frequently spoke of 
putting the tube down to the required depth; now, state if there is 
any specified depth required ; if so, what is it? | 

A. We considered it necessary to put the drive point at least five 
feet into the water-bearing stratum. 

X Q. 14. Why was it necessary to do that? 

A. To insure a good flow of water and place the screen below the 
water so as not to take air. 

X Q. 15. Does it make any difference about the screen being be- 
low the surface of the earth in the bottom of the holes if it is below 
the surface of the water? 

A. No; not if itis suthciently below the surface of the water to 
furnish a supply. 

X Q. 16. If you should place the screen so that the upper per- 
forations were below the surface of the earth in the bottom of the 
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hole, and at the same time they were above the surface of the water, 
what effect would it have on your pumping water? 

A. It would admit the air and you could not pump any water. 

X Q. 17. Would you be able to pump water in case you had placed 
your screen below the surface of the earth and the water in the 
bottom of the hole and had then by pumping drawn the water down 
so that the surface of the water was below the upper perforations in 

the screen ? 
848-854 A. No, sir. 

X Q. 18. In your direct examination you stated that you 
followed the specifications in the patent issued to Elias S. Hovey in 
constructing these wells; now, state what you did—that, is in those 
specifications ? 

A. In making a well we bore down to the water-bearing strata ; 
then attach a piece of pipe to the drive point and force it down five 
or six feet into the water; then we put on our sand pump at the top 
and pump until we remove a portion of the fine sand from the bot- 
tom’; then we take off our pump and withdraw the tube; take off the 
drive point and put on the screen, and put that down to the place 
prepared by the drive point, and then attach the pump. 

X Q. 19. Did you have the patent or a copy of it with you when 
making wells? 

A. No, sir. 

X Q. 20. Had you at that time you were making these wells ever 
seen the patent or read the specifications? 

A. Not at first, but I think before we were through. 

X Q. 21. After you saw the patent did you change your method 
of making these wells in any manner” 

A. No, sir. 


Redirect : 


R. D. Q. 1. Have you made any experiments to show whether 
you could get as good a flow of water if the perforations in the pipe 
were simply below the surface of the water and not below the sur- 
face of the earth in the bottom of the hole below the surface of the 
water ? 

A. No, sir. 

(Signed) D. W. HOVEY. 


(En’d:) Filed Nov. 26, 1880. E. R. Mason, clerk. 


855 Wa. THorMAN, being first duly sworn and cautioned, tes- 
tified as follows: 

Q. 1. State vour name, age, residence, and occupation. 

A. My name is Wm. Thorman; age, 47 years; residence, Oran 
township, Fayette Co., Iowa; occupation, a farmer. 

Q. 2. State if the firm of Hovey Bros., of Independence, Iowa, ever 
put down a well for you; and, if so, state about when it was. 

A. They did put down a well, about May or June of 1873 or 
187 

Q. 3. State all you know about how they put it down. 
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A. They dug part—about three or four feet; then they bored 
quite a ways, and then they drove some part. 

Q. 4. Did they bore till they came to water? 

A. They didn’t bore all the way; they bored a part. 

Q. 5. About how far did they drive it? 

A. I don’t know. 

(. 6. How far did they go down after reaching the water ? 

A. I don’t know, but | believe about a foot. 

Q. 7. Do you say that your well is only a foot deep in the water ? 

A. Yes; that is what I think. 

Q. 8. How many feet did they go before they struck water ? 

A. About twenty-two feet. 

Q. 9. Then when you reached the top of the water you was at the 
bottom of the well ? 

A. I don’t understand the question. 

Q. 10. How many feet deep is the water in your well? 

A. One foot. 

Q. 11. Does it supply plenty of water ? 

A. Yes; it keeps plenty of water. 
856 Q. 12. Is the dirt packed tightly around the pipe that the 
pump is attached to from the bottom of the dug hole? 

A. The dirt is close to the pipe. 

Q. 13. Is there a pipe extending from a pump down tothe bottom 
of the well? 
“ A. Of course. 
). 14. About what is the size of the pipe? 
half or two inches. 

Q.15. What kind of an end did this pipe have on where it was 
put down in the earth? Describe how it was fixed. 

A. Well, I can’t remember very well. 

Q. 16. What did they use to drive this tube? 

A. They had a kind of plug put on the pipe and a wooden maul. 

Q. 17. Did they drive it with the wooden maul? 

A. A little ways. 

@. 18. About how far? 

A. I don’t know. 

Q. 19. When they let the pipe down in the hole that they had 
bored did they drop it into the hole? 

A. I can’t remember. 

Q. 20. Did they pack the dirt around the pipe after they got it 
in, so as to make it stand firm ? 

A. I don’t know. 

Q. 21. Was the dirt tramped around the pipe after you got the 
dug hole walled or boarded up? 

A. I don’t know. 


Cross-examination : 
X Q. 1. In what year was this pump put in ? 
A. I told you in 1873 or 1874. I don’t know for certain. 
X Q. 2. Was it not in 1872? 


A. I ean’t tell particularly. I think it is about an inch anda 


— 
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A. I can’t remember. 

X Q. 3. Was it not in June of 1871 ? 

A. I can’t remember. 

X Q. 4. Was it net in May of 1870? 

A. No 0; it was not. 

X Q.5. Do you know George Hovey, the defendant in this 


case ? 
857 A. I know Hovey, but I don’t know his given name. 
X Q. 6. Do you know this George Hovey (pointing to de- 
fendant)? 


A. I don’t believe that is the man that sold me the pump. 

X Q. 7. Do you know the given name of the Hovey that sold you 
the pump? 

A. I don’t know. 

X Q. 8. Did you see the well put down that you have described ? 

A. Yes; I seen part of it. 

X Q. 9. What part of the work did you see done? 

A. I seen them driving part; I seen them boring part; I seen 
them digging part. 

X Q. 10. Which part did they do first ? 

A. They dug. 

X Q. 11. How far did they dig? 

A. I don’t know how far; about five feet, but not all on the start; 
they dug a part of that on the start. 

X Q. 12. How many feet did they bore? 

A. I don’t know. 

X Q. 13. Tell as near as you can. 

A. I can’t tell anything I don’t know. 

X Q. 14. Did they bore one foot ? 

A. I know they bored more than one foot. 

X Q. 15. Did they bore two feet? 

A. They bored that much, anyhow. 

X Q. 16. What kind of soil is it where the well was put down? 

A. It is gravel, sandy land. 

X Q. 17. Do you know how deep this well is ? 

A. I don’t know. 

X Q. 18. Was you there at the well when they stopped boring’? 

A. I was not. 

X Q. 19. Do you know whether they bored to water or not? 

A. I don’t know. 

X Q. 20. When they bored did they take out the earth ? 

A. I don’t know. 


858 X Q. 21. Were you at the well at any time while they were 
boring ? 
A. I can't remember. 
X Q. 22. Were you right at the well at any time while they were 
digging? 


A. I was there at the start. 
X Q. 23. Were you at the well when they were driving? 
A. Can't remem ber; I seen them at a distance. 
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X Q. 24. How far from the well was you when you saw them 
driving ? 

A. About seven or eight or nine rods. 

. Q. 25. How do you know that they drove one foot ? 

A. I know it sunk so fast at last, but 1 don’t know how much they 
drove—that is, they told me it sunk so fast. 

X Q. 26. Was there more than one man by the name of Hovey 
at work on this well when it was put down ? 

A. No; I think not. 

X Q. 27. Do you know that they did not bore until they reached 
water in this well? 

A. I don’t know. 

(S’g"d) WM. THORMAN. 


Subscribed in my presence and sworn to before me by the said 
Wm. Thorman this 23d day of December, A. D. 1879. 
Witness my hand and notarial seal. 
[L. s.] (S'g'd) D. W. CLEMENTS 
Notary Public in and for Fayette Co., Jowa. 


S590 . . Mu LER, being produced, sworn, and examined, testi- 


). 1. State your name, age, residence, and occupation. 

A. My name is J. H. Miller: age, 36 vears; residence, Jetlerson 
township, bavette Co., lowa;: ¢ occupation, a farmer. 

> Mave vou a well on your premises that was constructed or 


\). 
repaired by * Hovey bros., of ludependence? 

A. Y Cs, ‘sir. 

Q. 3. When was it repaired? 


3 

A. In ‘70 or ‘71; I can’t tell which. 

). 4. Was defendant, George Hovey (the gentleman here—points 
to defendant), one of the partic s? 

A. I think not. I don’t recognize him as the man. 

Q. 5. Was this defendant ever at your place on business connected 
with wells? 

A. He was there with a broker of his at the time of settling up 
for the well, but had nothing to do with the well, I think; I am not 
positive. 

©. 6. State what Hovey Bros., of Independence, Iowa, done towards 
repairing this well that you owned? 

A. They took it up and repaired it, as I suppose, after their man- 
ner of putting in wells. I was not there. 


Q. 7. When did you say this was? 
A. In’70 or 71; I am not sure. 
(S’g’d) J. H. MILLER. 


Subscribed in my presence and sworn to before me by the said J. 
H. Miller this 23d day of December, A. D. 1879. 
Witness my hand and notarial seal. 
[L. s. ] (S’g’d) D. W. CLEMENTS, 
Notar ‘y Public i in and for Fayette County, Towa. 
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860 G. W. Brown, being produced, sworn, cautioned, and ex- 
amined, testified as follows: 


Q.1. State your name, age, residence, and occupation. 

A. My name is G. W. Brown; age, 61 years; residence, Jefferson 
township, Fayette county, lowa; occupation, a farmer. : 

Q. 2. How many wells have you on your premises in Fayette 
county that were constructed by the firm of Hovey Bros., of Inde- 
pendence, Iowa, or by George Hovey, of Independence, Iowa, either 
by himself or in connection with others ? 

A. I have three wells that were constructed, but I never knew who 
of the Hoveys were included in the firm. I have a receipt signed 
Hovey Bros., and that is all the knowledge I have as to who were 
the firm. 

Q. 3. What was the name of the firm that constructed your wells? 

A. There is the receipt signed Hovey Bros. is all I know about it. 

Q. 4. Have you that receipt in your possession or under your con- 
trol? 

A. I have. 

Q. 5. Will you please produce it? 

A. Here it is (hands over paper). 

Receipt offered in evidence, 

Receipt offered and produced by the witness, as above stated, is as 
follows: 

May 3, ‘73. 
Putting down drove well for G. W. Brown, sixteen feet deep. $34 00 
BITE sacsistcisiitainlinsielssdatsiniaiincicniieiiciildlisiimunienines entice eninietihicipaiaieaaaiiaes 3 40 


Received thirty ,°,{; dollars in full. 
HOVEY BRO. 
Per SPRUGG., 


861 I hereby certify that the above is a correct copy of the re- 
ceipt produced in court. 
Witness my hand and notarial seal. 
[SEAL. ] D. W. CLEMENTS, 
Notary Public in and for Fayette Co., Iowa. 


Q. 6. How many men were engaged in putting down the wells? 

A. There were two. 

Q. 7. Describe the men, as near as you can. 

A. The wells were put down at different times; the Hovey that 
put down the work was a large, bony man; the one that engaged it 
was a large, fleshy man; they-had a hired man helping them; the 
man who signed the receipt was a rather spare man. 

Q. 8. Give the dates of the construction of these wells, as near as 
you can. 

A. I think the first well was put down in ’71 or ’72 and the other 
two about ’72 or 73. 

Q. 9. How does the date of putting down the last well correspond 
with the date of that receipt? 

19—16 
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A. I think the last well was put down at the date of the receipt. 

Q. 10. Describe all that you know about the manner of construct- 
ing these wells or either of them. 

A. There was a hole dug about five feet deep, perhaps three by 
four feet, and curbed up with a wooden box and an iron pump put 
in. That is about all I really know, asI wasn’t there to see the work 
done. 

Q. 11. State how deep these wells are. 

A. I think I paid for eighteen feet for one well. This receipt says 
for sixteen feet; I can’t recollect particularly about the other, but 
we had to go about sixteen feet along that creek bottom to get 
water. 

Q. 12. Have you ever looked into these holes that were dug and 

curbed up after the pipe was put in and the pump on? 
862 A. I have. 
(. 13. Did the pipe project into the earth in the bottom of 
the dug hole? 

A. As I understand the term projection, it didn’t. 

Q. 14. What do you understand by the term projection ? 

A. It is where a thing projects over or outside of. 

(). 15. Was this pipe projected over or outside of the earth in the 
bottom of the dug hole? 

A. The tube or pipe was above the bottom of the hole, and then 
the pump box above that. 

(. 16. Was the lower end of the tube projected into the earth in 
the bottom of the dug hole? 

A. I did not see the work done, but concluded it must have been so. 

Q. 17. Do you not know that the lower end of the pipe was in- 
serted into the earth when you looked at the bottom of this dug 
hole? 

A. I did not see it inserted in; I only know what I see. 

(). 18. When you looked in the bottom of the hole did you see 
that the lower end of the pipe had been inserted into the earth in 
the bottom of the dug hole? 

A. I think I did; I couldn’t see the lower end of the pipe. 

Q. 19. Was the earth against the pipe in the bottom of the dug 
hole? 

A. It was. 

(. 20. Was there any space between the pipe and the earth below 
the bottom of the dug hole? 

A. I saw no SPAace around the pipe at the bottom of the dug hole. 

Q). 21. About how far is it from the surface of the earth to the 


water in the localitv where these wells are constructed ? 

\ I think about twelve feet 

(). 22. Have you repaired these wells since they were constructed ? 

‘ee 

a. « _ Wile Weis th 
SOD ae ve packed over the valves, and one of the parts of 
| DOVE SrOeUh i has been broken, and had to wt 

new pump for two of them and a new Cap tor OMe. 


} 


Q. 24. Did you take up the pipes of any of them ? 
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A. I did of one. 

Q. 25. State how you got it out. 

A. Put a chain below the pump box and pulled it up with a lever. 

Q. 26. Was it necessary to use a lever in order to pull it up? 

A. It was. 

Q. 27. Did it require considerable of an effort to pull it up? 

A. It took two men — lifted — on the lever. 

Q. 28. Describe the lower end of the tube that you took out of the 
ground with a lever. 

A. There was a wooden plug in it. 

Q. 29. Deseribe it fully. 

A. It was rounded off at the bottom to a point. There was two 
feet and a half or three feet of it that had holes perforated in the 
tubing and a wire screen soldered over the holes that were bored in. 
That length, I think, was screwed onto the pipe above it. 

Q. 30. What did you do with this pipe after you took it out? 

A. I had a small hole in it soldered and put it back again into the 
hole. 

Q. 31. Did you have to drive or force it back any distance of the 
way ? 

A. I think it went back again without any driving, without it 
may have been a little to have it go the proper depth to make the 
pump suit the platform again. 

Q. 32. You found the pipe then embedded in the earth quite firmly 
when you undertook to remove it? 

A. The pipe had rusted in the ground ; it required force to start it. 

Q. 33. Which one of the wells did you take up? 

A. I think it was the second one constructed. 
864 Q. 34. Did these wells when in order furnish plenty of 
water ? 

A. They do. 

Q. 35. Was you ever able to exhaust them when in order? 

A. Never have been. 

Q. 36. Did this firm of Hovey Bros. that constructed these wells 
have any wagons with letters or signs on when they came there with 
reference to constructing wells” 

A. They had a wagon that they carried their pumps and tools in ; 
I don’t remember whether it had any lettering on or not. 

Q. 37. Did they have any sledge or maul with them? 

A. I think they did. 

Q. 38. Did you ever talk with the defendant in this case, George 
Hovey, as to who it was that put down your wells? 

A. I don’t think I did with reference to my wells particularly. 

Q. 39. Whose wells did you talk to him about? 

A. No particular individual, 

q. 40. What did he tell you about wells * 

A. He told me that a certain party in our neighborhood had made 
an aftidavit that he, George Hovey, had put down a well for bim at 
a certain time; that they had made a mistake; that he never put 
down any wells in that section ; that it was his brother that put them 
in, and that he operated In another part of the country at that tame. 
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Q. 42. Did he say who was members of the firm of Hovey Bros,, 


Q. 41. He said, then, that his brothers put down these wells? 


of Indepe ndence 

A. I don't think he did, 

Q. 43. In each of these three wells that you speak of that you 
have does the tube form the lining of the well pit below the surface 

of the ground and the bottom of the dug hole? 
SOO A. hey do, so far as I ever discovered. 
Q. 44. Are each of these tubes attached to a pump with an 
air-tight connection ? 

A. They are not, as I understand, the construction of a pump; 
where the tube and the pump is connected together it 1s fastened 
air-tight. 

Q. 45. Is not the tube air-tight from this down to the perforations 
at the lower end of the pipe? 

A. I think it must be. 

Cross-examination : 

X Q. 1. Did the defendant, George Hovey, ever put in a well for 
you? 

A. He did not. 

X Q. 2. Did he ever repair a well for you? 

A. He did not. 

X Q. 3. Was he ever at your farm ? 

A. Not to my knowledge. 

X Q. 4. Were you present during the putting down of any of the 
wells you have described ? 

A. Not during the whole of the process of the work. 

X Q. 5. What is the character of the soil where these wells you 
have described were put down? 

A. I think it is a black loam and gravel for about four feet, and 
then you come into sand; I think the sand continues down to the 
water. 


X Q. 6. Did you ever take up more than one of the well pipes? 


A. I did not. 

X Q. 7. When you replaced the pump and tube you took up 
did the tube return to its place without force other than its own 
weight ? 

A. Can’t say exactly about that; had no difficulty in getting it 
back. 

X Q. 8. Do you remember whether or not you had to use any 
force in replacing the tube and pump? 

A. I do not remember. 

X Q. 9. State,as near as you can now remember, the yearand month 

when the first well you have described was constructed. 
866-874 A. I think it wasin ’71 or ’72; I think it was in the 
spring; I should rather think it was in ’71. 

X Q. 10. Now state, as near as you can remember, the time the sec- 
ond well was constructed. 

A. I judge it was within a year after the first one. 


(Signed) GEO. W. BROWN. 


a = 
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Subscribed in my presence and sworn to before me by the said G, 
W. Brown this 25d day of December, A. D. 1879. 
Witness my hand and notarial seal. 
[1. s.] (Signed) Db. W. CLEMENTS, 
Notary Public in and for Fayette Co., Towa. 


S70 Tuomas Dorsson sworn, who deposes and says, in answer 
to the following interrogations: 

Q. 1. What is your name, age, residence, and occupation ? 

A. Thos. Dobson; 44; East Waterloo, Black Hawk Co., Iowa: 
farmer. 

Q. 2. Are you the owner of any wells in Black Hawk Co.? And, if 
so, state what kind of wells and how many and where they are 
located. 

A. I have two (2) iron wells on the W. 3, 8S. W. 4, 4, 89, 13. 

Q. 3. When and by whom were these wells constructed ? 

A. I think about nine or ten years ago; I would not be positive ; 
[ would not swear to that; by myself and Mr. Green. 

Q. 4. Have you anything by which you could state the date when 
they were put down ? 

A. I think I can by my deed. 

Q. 5. Will you examine your deed or the record and tell us the 
date, as near as you can? 

A. I will. 

Q. 6. What time, with reference to the date of your deed of this 
land on which they are located, were these wells put down? 

A. I think my deed was made out in November, and about one 
year from that time the first well was put down; the second well 
was put down the next spring; I think about May. 

Q. 7. Please describe, as fully as you can, how these wells were 
constructed. a 

A. We first dug some six or seven feet; curbed it up; we then 
bored down until we got so near the water that the sand run in and 
bothered us; then we attached our pump to our pipe; we then put 
our pump down into the hole and drove it some five or six feet; we 
then put down what Mr. Green called his sand pump and pumped 
out the fine sand; we then drew that pump out and put on another 
point that we intended to stay there; put the pump back; put on 

the pump; put on the platform, and called the job done. 
876 Q. 8. Was the dirt against the pipein the bottom of this 
dug hole? 

A. I think not, but at the bottom of the pipe; I think it was, but 
when the hole was bored it might have touched in some places and 
in some it might not. 

Q. 9. How deep was this well? 

A. 25 or 26 feet. 

(. 10. What part of that distance do you say you drove? 
A. About six feet. 

Q.11. What did you drive with ? 

A. Wooden beetle. 

Q. 12. How did you attach your. pipe to the pump? 


, 
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A. We screwed the pump on to the pipe. 

Q. 13. Was the pipe air-tight from there down to the perforations 
in the point? 

A. It was, except a vent which we gave it. 

Q. 14. Was there perforations in the drove point below ? 

A. Yes. 

Q. 15. How long have you used this well for the purpose of getting 
a supply of water? 

A. Ever since I drove it. 

Q. 16. Have you ever taken the pipe up since you drove it? 

A. I have. 

Q. 17. How did you get it up? 

A. Pulled it up. 

@.18. How? 

A. With lever and chain. 

Q. 19. Was the dirt in contact with the pipe at the bottom of this 
dug hole when you pulled it up with this lever and chain? 
© A. It was. 

Q. 20. The earth has settled around it, had it, from the time you 
had constructed it? 


A. Yes. 
Q. 21. What degree of force did you apply to the lever to raise 
it? 
877 A. I used a lever about 10 feet long—a common rail—with 


my own weight on the end of it; I don’t know but Mr. Green 
might have helped me. 

(). 22. After you had started it up away you would have to loosen 
up on it to get a fresh hold. Would the pipe stand there to where 
you had lifted it and not fall back ? 

A. When we first started it it would; when we had drawn it some 
8 or 10 feet it would fall back ; then we took hold of it and lifted it 
out by hand. 

Q. 23. Describe the second well—how it was made. 

A. It was made by the same man and myself, almost precisely in 
the same way as the first. 

Q. 24. What difference, if any, was there ? 

A. We dug a little deeper before we curbed up. 

Q. 25. What did you dig and curb for? 

A. We dug and curbed so as to have room for our cylinder—to 
have space to repair the cylinder if it got out of repair. 

Q. 26. How deep was this second well? 

A. About the same depth of the first. 

Q. 27. Did you ever take up this second well? 

A. Yes. 

(. 28. How did you take up the second well or tube? 

A. In the same manner as we did the first. 

Q. 29. How was the dirt, as regards the pipe, in the bottom of the 
dug hole in the second well? 

A. Sand had caved in and filled around the pipe. 

(. 30. How long have you used this second well ? 

A. Ever since I put it down. 
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Q. 31. How do you get water out of these wells? 

A. Pump it out. 

Q. 32. Through these pipes that were driven in the ground? 

A. Yes. | 

Q. 33. Have you ever obtained a license from complainants or any 
other persons for the use of these wells? 

A. Have not. 


Plaintiffs rest. 


878 Def’t cross-examines witness: 


X Q. 1. Do you now remember what year you put down the first 
of these wells? 

A. I do not. 

X Q. 2. Who furnished the tools and materials for putting them 
down ? 

A. Mr. Green furnished the tools; I bought the materials from Mr. 
Thompson, of Cedar Falls. 

X Q. 3. What was the size of the pipe used ? 

A. I cannot say positively, but [ think it was 1} inch. 

X Q.4. Does that refer to the exterior diameter of the pipe? 

A. Yes. 

*X Q. 5. What was the size of the auger used in boring? 

A. I could not be positive, but I think 2} inches. 

X Q. 6. What was done with the dirt as you bore down ? 

A. We would bore about a foot, draw the auger out, clean the dirt 
off, and put it back and bore again. 

X Q. 7. State whether or not you took out all the dirt in that man- 
ner down as far as you bored. 

A. We did. sg 

X Q. 8. Did you bore until the dirt would not stay on the auger 
to lift it out of the holes? 

A. We bored until the sand ran in so that we could make no head- 
way by boring, and we quit boring. 

X Q. 9. Was there any water in with this sand when you quit 
boring ? 

A. Yes. 

X Q. 10. When you put your tube together and inserted it into 
the hole did it go down as far as you had bored by its own weight ? 

A. Yes. 

X Q. 11. State whether it went any further into this wet sand. 

A. I think it did. 
879 X Q. 12. About how far ? 
A. I could not say—a foot or so. 

X Q. 13. After you had pumped out the fine sand, withdrawn the 
pipe and put on the other point and put the tube back, did it then 
go down as far as you wanted it without driving ? 

A. No. 

X Q. 14. How far did you drive it then ? 

A. I should think some five or six feet. 

X Q. 15. Did you drive this last pipe as far as you had to drive 
the first one? 
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A. I think I did; about the same. ’ 
X Q. 16. Did tisis last pipe go into the ground farther than the 
first one ? 
A. I think it did ; about ten inches. 
X Q. 17. When you had inserted this pipe in the hole ready for 
the pump to be attached did the earth press against it all around at 
the bottom of the dug hole? 
A. It did not. 
X Q. 18. About how much space was there around the pipe? ' 
A. I should think from a quarter to a half an inch. ; 
X Q. 19. Was this hole the same size down to the water ? 4 
A. Yes. 
X Q. 20. Was the pipe the same size down to the water? 
A. Yes. 
X Q. 21. Could the pipe be as easily moved from one side to the 
other in this hole ? 
A. Yes. 
X Q. 22. How was the hole and pipe in reference to the size and 
the space around the same in the second well with reference to what ° 
you have testified as to the first one? 
A. It is the same sized pipe, hole bored by the same auger, and is 
almost identically the same in all respects. 
S80 X Q. 23. Could air pass down beside the pipe in the well 
to the water as you first made them ? 
. 


A. Yes; I think it could. 

X Q. 24. How much sand did you pump out of each of these wells 
when making them ? 

A. I could not say. 

X Q. 25. Can you tell us about how much ? 

A. I don’t know; there might have been a pail full ora half 
bushel—one ; there was probably halfa bushel; the other not so 
much. 

X Q. 26. How long after you put down the first well before you 
took the pipe out? 

A. I took it out the next spring. 

X Q. 27. Between the time you put it down—the time you took it 
out did you notice any difference in the working of it or in the sup- 
ply of water you could get from it? 

A. Yes. 

X Q. 28. State when and what that difference was. 

A. When we first put it down the water came freely, the sand 


‘worked into the point through the screen, and we could not get water 


so freely. 

X Q. 29. State what kind ofa point you had on that tube. Describe 
it fully. 

A. The first point was a perforated point about two feet in length, 
a thread cut around the point ; anda wireabout the size of common 
broom wire run around the point in the thread and was soldered 
fast with a cast-iron point in the loose end of the perforated point ; 
when I took it up in the spring I knocked out the cast-iron point 
and attached another point to the perforated point that was there, 


>= 
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this last was three feet long; it had four rows of perforations and 
was covered with a wire gauze screen; we put in a wooden plug in 
the lower end sharpened to a point. 
X Q. 30. Did you put all this back into the well ? 
A. Yes. 


881 X Q. 31. When it was put back was there any space between 
the pipe and the earth surrounding it? 

A. Some little. 

X Q. 32. Could the pipe be moved easily in the hole? 

A. Yes. 

X Q. 33. State whether this pump in that condition worked as 
well as it has at any time since. 

A. I think it did. 

X Q 34. Have vou had it up since then? 

A. Once. 

X Q. 35. How long after ? 

A. I had it up in September, 1879. 

X Q. 36. Was the earth packed tightly around the pipe at the 
bottom of the dug hole when you commenced to take it up, in Sep- 
tember, 1879 ? 

A. Yes; sand had washed in and filled up the hole. 

X Q. 37. Could you see that the pump worked any easier or that 
the supply of water was any greater when the earth was so packed 
than when the pipe was loose in the hole? 

A. No. 


Redirect examination: 


R. D. Q. 1. When you took up this pipe the first time you say you 
added about three feet in length. Now, please state how far you 
drove the pipe after adding the three feet. 

A. We put the pipe back in the hole and it dropped down about 
two-thirds of its length. 

R. D. Q. 2. Then you drove the pipe with the three feet added 
about eight feet. 

A. I should think somewheres about that distance—seven or eight 
feet. 

R. D. Q. 3. Now, will you swear that there was some space around 
the pipe all the way down to the drive point? 

A. No, sir. 

R. D. Q. 4. How far was the end of this pipe projected into the 
water-bearing stratum ? 

A. It was about six feet at the first time; when we repaired it it 

was about eight feet. 
882 R. D. Q. 5. When you withdrew the pipe to repair it or 
add the second drive point you say the earth was packed 
tight around it all the way to the bottom of the dug hole? 

A. It was, as far as I could see. 

R. D. Q. 6. Do I understand you to state that after you inserted 
this pipe in the same hole from which you had withdrawn it that 
it left an opening around the pipe down to the water ? 
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A. Yes; the plug that we put in the point in drawing that out as 
is larger than the pipe is, so that it makes a hole larger than the 
pipe as it comes out. 

R. D. Q. 7. How much larger ? 

A. About a half inch, I should think. 

.. D. Q. 8. You mean a quarter inch on each side of the pipe? 

A. Yes. 

R. D. Q. 9. Now, will you please tell how you know that this 
opening of a quarter of an inch on each side of that pipe extended 
all the way down to the water, and how are you able to state that 
loose earth or sand would not fall against that pipe for a consider- 
able distance above the water-bearing stratum ? 

A. What makes me say so we took out the pipe several times 
whilst repairing it; it would drop back, seeming to be loose down 
as far as it dropped. 

(Witness now states that they took it out some two or three times 
whilst repairing it once and it would drop back to where they sup- 
posed the water to be.) 


oo ee 


Lift it out by hand. 
.D.Q. 11 You would only put it back as far as it would drop? 
A. Once we did and once we drove it. 
R. D. Q. 12. At the time you drove it a couple of feet did you pull 
it out by hand? 


- 


.. D. Q. 10. How would you get it out at these times? 
, 
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A. Yes. 
883 RK. D. Q. 18. How many assisted in pulling it out at that 
time? 


A. Mr. Green and myself pulled it out. 

R. D. Q. 14. Will you swear that in drawing this pipe up and down 
this hole two or three times with projections to the extent of a quarter 
of an ineh beyond the diameter of the pipe — did not dislodge earth 
or sand sufficiently to fill this hole for some distance above the level 
of the water? 

A. I cannot swear to it; it might have a little and it might not. 

R. D. Q. 15. What was the formation there—loose or solid ? 

A. It was a kind of mixture of clay and sand ; a sticky substance 
most of the way down. 

R. D. Q. 16. About now far down? 

A. We bored through that about 9 feet, I think. 

R. D. Q. 17. Could you see down this quarter of an inch space be- 
tween the earth and the pipe to the water, some 16 or 18 feet below? 

A. I could not. 

R. D. Q. 18. If loose dirt should have fallen in after putting down 
the pipe for some distance above the water-bearing stratum could you 
not pull it out very easily with your hands? 

A. It would depend how much dirt fell in around it. 

R. D. Q. 19. Suppose the loose dirt had fallen in around the pipe 
to the surface of the earth in the bottom of the dug hole, could you 
have raised it out by hand ? 

A. I think not. 
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R. D. Q. 20. If that be true why did you swear upon your direct 
examination that you found the dirt packed around the pipe and 
that you and Mr.Green took a lever and chain, and, after raising the 
pipe 6 or 8 feet, that you pulled it out with your hands? 

A. About 16 feet from the base of the pump there isa knuckle 
that joins the pipe together; that knuckle loosened the pipe so 
that w2 could draw it out after we got the knuckle above the sur- 

face. 
884 R. D: Q. 21. Wasn’t that knuckle there when you put the 
pipe back when you was experimenting and repairing it? 

A. It was. 

R. D. Q. 22. Please explain how it is that the knuckle would come 
out easier with solid earth against the tube above than it would with 
loose earth ? 

A. I do not say that it would. 

R. D. Q. 23. Then you are mistaken when you said you could pull 
that pipe out of there with your hands for some 16 feet with solid 
earth around the pipe above and couldn’t pull it out for about the 
same distance with loose earth in the hole surrounding it? 

A. I don’t think I made any such statement. 

R. D. Q. 24. You say that that knuckle was about 16 feet from the 
base of the pump, and that by raising it 6 or 8 feet it brought the 
knuckle out of the ground ? 

A. Yes. 

R. D. Q. 25. How much space was there between the earth and 
the pipe at the point where this knuckle was? 

A. The pipe is secured into the knuckle to join the pipe together 
and when we drew it out it made the hole the same size as the 
knuckle. 

R. D. Q. 26. Then the knuckle just fills the hole when you put it 
back ? 

A. Yes. 

R. D. Q. 27. About how far was this knuckle above the water- 
bearing stratum ? 

A. I should think about 3 or 4 feet. 

Recross: 

Re-X Q. 1. By moving this pipe with the knuckle on up and down 
in the hole would it not enlarge the hole so that there would bea 
space around the knuckle between that and the earth? 

A. By removing it up and down anumber of times it might. 


S85 te-redirect 


Re-R. D. Q. 1. That would only apply to the hole above the 
knuckle? 
A. Yes, sir; only as far as the pipe or knuckle is moved. 
(Signed) THOMAS DOBSON. 
STaTE OF Iowa, Black Hawk Co.: 


I, W. I. Bur, a justice of the peace in and for Waterloo township, 
Black Hawk Co., lowa, do hereby certify the above deposition of 


Teens ae 
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Thos. Dobson was sworn to and signed by the said deponent in my 
presence, before me, and that said deposition was taken by me on 
the 6th day of January, 1880, between the hours of 8 o’clock a. m. 
and 11 o’clock p. m., at the place and for the purpose named in the 
caption hereof. 
Witness my hand this 7th day of January, 1880. 
(Signed) W. I. BURR, 
Justice of the Peace. 

886 


Mr. Lake. 

Sir: My deed is dated November 30, A. D. 1867; filed for 
record 2d day of Dec., 1867. My first well was put down about one 
year from that time; the other one the next May. 


(S’o’d) THOS. DOBSON. 


(y 
 * 


U.S. postage. 
One cent. 


Postal ecard. 


Write the address on this side; the message on the other. 
Mr. Lake, Esq., 


Waterloo, 
lowa. 
887 NATE STanton, being first duly sworn, doth depose « say, 


in answer to the several interrogatories, as follows: 
Ist. What is your name, age, residence, and occupation ? 
Ans. N. Stanton; 35; East Waterloo; conductor on I. C. R. R. 
2. Have you one or more wells? If you have, state where they 
are located. 
Ans. I have but one; located in my house, lot 18, block 64, 
Cooley's addition to the city of Waterloo. 
3. When was this well made, and by whom? And state particu- 
larly how it was made, if you know. 
Ans. It was made in the spring of 1878 by myself. I took an 
iron rod, run it down in the earth by churning in by hand about 
16 feet. I withdrew the rod by hand, inserted the gas pipe, 
888 also by churning by hand, but the gas pipe dropped in about 
8 or 10 feet, of its own weight, after I withdrew the rod ; then 
I — the gas pipe down about 4 ft. by hand. I laid a stick of cord 
wood on top of the gas pipe; took an iron maul and drove it down 
in the ground about 4 feet; then put on a Pitcher pump and went 
to pumping. 
4. How long have you used this well? 
Ans. Ever since | put it in. 
5. Have you ever obtained a license from the complainants or 
any person to use this well? 
Ans. No. 


Complainants rest. 


?—— 
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Cross-examination: 


Ist. Was this gas pipe that you put into the hole open at the 
lower end? 
889 Ans. It had an iron point or plug, whichever you are a 
mind to term it, on the end. 

2. Was that point or plug fastened into the lower end tightly? 

Ans. Yes. 

3. How did water get into the pipe? Describe fully. 

Ans. There was a short piece about 2 feet long that was screwed 
fast to the pipe that had holes either drilled or slots eut, I do not 
recollect which, with screens soldered over them, that let the water 
into the pipe. 

4. Why did you have screens over the holes that let the water into 
the pipe? 

Ans. To keep the sand out of them, if there was any down there. 

5. Was there any sand in the water-bearing stratum where your 

pipes stopped ? 
890 Ans. I should judge there was, for there was a little came 
up in the pump. 

6. Why was it necessary to keep this sand out of the pipe? 

Ans. In case there was any there it would fill the pipe, get under 
the valve, and the pump would not work. 

7. In case the pipe had been open at the lower end would sand 
come in when you pumped ? 

Ans. Yes. 

8. Would a well made with the pipe open at the lower end work 

in the soil where you made this well ? 
891 —. No. 
9. Have you ever made any other well than this one? 

Ans. I have helped make them. -. 

10. How many wells have you helped make? 

Ans. I could not tell; quite a good many. I have no record of 
them. 

11. In making those well- did you experiment to see if one could 
be made with the pipe open at the lower end ? 

Ans. I have had that iron plug come out at the bottom, and they 
would fill up so that they would not work—is the only experiment 

I had ever tried. 
892 12. Have you had them fill up by reason of holes through 
the screen also ? 

Ans. I have had the sereen tear off, and in such cases they would 
fill up and would not work. 


Redirect examination: 


Ist. Have you ever made or helped to make any wells similar to 
the one you have described, that you made for yourself in 1878, in 
Black Hawk Co.? 

Ans. I have helped to make them. 

2. State how many you have assisted to make, as near as you can. 
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Ans. I can give no correct answer to that question. 
record of them. 


30. Have you made as many or helped to make as many as 50? 


ne I could not say, but I should think not. 
893 . Will you swear positively that you have not helped to 
Bi as many as fifty (50)? 

Ans. I would not, for I could not say. 
near as I could give it. 

5. Can you state whether or not you have made as many as 
twenty (20)? 

Ans. Yes, sir; I think I have. 

6. State for whom you have helped to make any other wells than 
the one you made for yourself. 

Ans. I put in one for Edmund Miller when he was alive; a fellow 

named Sill,on Elk Run. I could not give the names of 
894 others without studying them up. 
. Do you now state that these two are the only names that 
you can giv e for whom you helped to put down wells? 

Ans. That is all I can recollect positively till I go and see and 
figure it up; ull I go and see. 

S. Will you examine, ascertain, and determine for whom you 
helped to make these wells and when and where, and report to this 
examiner this afternoon or to-morrow * 

Ans. I could not do it this afternoon unless I am compelled to. 
I don’t think I will be able to-morrow. 

9. Will you state when you will do so? 

Ans. When the law compels me to. 

10. Do you refuse to examine and give a list to this examiner as 

far as you can this afternoon, to-morrow, or at the earliest 
895 practicable time without allowing any unnecessary delay ? 
Ans. | will give him a list of a few names in a day or two. 

11. Do you refuse to give as full a list as you can to-day or to- 
morrow? 

Ans. I will not give as full a list as I can. 
give him a part of a list. 

12. Have you any books, records, papers, or any other means 
other than your recollection by which you can determine how many 
well- you have assisted to make similar to the one you made for 
yourself heretofore described in Black Hawk county ? 

Ans. I have no books nor records; only my own recollection, as I 
was working by the month for other parties. 

13. State who you worked for. 

Ans. Stanton & Crit — hardware dealers, in Waterloo. 
ta time you worked for this firm while 
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Recross-examination : 


1. Had you any interest in the profits of the business, or was you 
simply paid by the month for your work ? 
Ans. I was hired by the month. I had no interest in the profits. 


(S'g'd) NATE STANTON. 
STaTE OF IowA bes: 
Black Hawk Co. 
897 I, William I. Burr, a justice of the peace in and for Water- 


loo township, Black Hawk Co., lowa, do hereby certify that 
the foregoing deposition of Nate Stanton was sworn to and signed 
by the said deponent before me & in my presence, and that the said 
deposition was taken by me on the 7th day of January, 1880, at the 
place and for the purpose named in the caption hereof. 

Witness my hand this 7th day of January, 1880. 
(Signed) WM. I. BURR, 
Justice of the Peace. 


898 FRANK 8. LAVER sworn, who deposes and says in answer 
to the several questions: 


Q. 1. What is your name, age, residence, and occupation? 

A. Frank 8S. Lauer; 40; East Waterloo, Black Hawk county, 
Towa; miller. 
; Q. 2. Have you any wells in this county; if so, how many and 
Ps are they located? 

A. I have not. I have got a pump, but it is not working; it is 
not in. 

Q. 3. Since when did you quit working this well? 

A. In the spring after I put it down. I put it down two years 
ago this fall. 

“Q. 4. How long did you use it? 

A. L used it along that winter 
factory. 

Q. 5. Did you obtain your supply of water from it for your house 
while you were using it? 

A. No, sir; I depended very often on my neighbors across the 
street. 

Q. 6. What proportion of this time did you obtain a supply of 
water from it for your family? 

A. I could not depend on it for walter; sometimes I could go out 
there and get a pail full out. 

Q. 7. During some of this time did you obtain a supply of water 
from it? 

A. So—not satisfactory; no, sir. 

Q. 8. How many days during this time did you get your supply 
of water from it for your family? 

A. When I first wot itin: probably five or six days, while it worked, 
but it was not satisfactory. 

Q. 2% Then you swear, do you, that there were only five or six 
days that you did not go to your neighbors to get your supply of 
water while you was using this well! 


long as I could; it was not satis- 
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A. No, sir; I do not. 

Q. 10. How many days during the time you was using this well 
did you get your whole supply of water from it that you used? 

A. I don’t know that there was any days; not any satisfac- 

torily. 
899 Q. 11. Where did you get your supply of water? 
A. From my neighbors across the street. 

Q. 12. Then you swear that every day during the time you used 
this well you got water that you used from your neighbors across the 
street? 

A. Yes; as near as I can tell truly. 

Q. 13. If you got your supply of water that you used every day 
during the time yeu had this well from your neighbors across the 
street why did you answer, a moment ago, that there was five days 
that you depended upon the pump well? 

A. I don’t think that I answered that I depended entirely on this 
well those 5 days. 

Q. 14. How was this well constructed ? 

A. It was driven down. 

Q. 15. How deep was it driven”? 

A. It was about 20 feet. 

Q. 16. Describe the pipe, pump, and the point. 

A. It was a common iron pump; 2-inch Iron pipe. The point, at 
the end, was screwed onto the screen; the screen was about 2 feet 
long. 

Q. 17. Did you pump water through this pipe and pump after the 
well was made? 

A. Not satisfactory. 

Q. 18. Did you pump water through this pipe and pump after the 
well was made? 

A. We tried and tried, thinking it would probably work satisfac- 
torily, but it never did. 

Q. 19. Did you pump water out of this pipe and pump after the 
well was made? 

A. It would throw a little at a time; not very much. 
900 20. Will you state now whether or not you pumped water 
out of this well after you had constructed it or after it was 
constructed ? 

Ans. Not satisfactory. 

21. Do you now refuse to give any other answer to that question 
than the one you have given? 

Ans. I think that was about enough ; it wasn’t satisfactory. 
901 Q. 22. Will you answer the last question I asked you? 
A. Yes, sir. 

Q. 25. Then please go on and answer it. 

A. I object to any more. 

Q. 24. Then you refuse to answer any more ? 

A. Of these questions I have answered. 


(Complainants, without waiving their right to further examine 
this witness, postpone the examinatiun of this witness until the 
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court has passed upon the question of the refusal of this witness to 
further testify.) 


Cross-examination : 


X Q. 1. What nationality are you? 

A. Pennsylvania. 

X Q. 2. What language did you use in your early life? 

A. German. 

X Q. 3. Do you have any difficulty in understanding and ex- 
pressing yourself in English ? 

A. Very often. 

X Q. 4. In answering the direct interrogatory 16, which reads, 
“Did you pump water through this pipe after the well was made,” 
did you state the facts to the examiner as clearly as you could? 

A. To the best of my understanding and knowledge. 

X Q. 5. In answering the other questions following that one did 
you also state the facts as clearly as you could ? 

A. Yes, sir. 

X Q. 6. Does your refusal in this matter apply to any other ques- 
tion except the one that had been repeated to you by the counsel 
four or five times and that you had answered as many times? 

A. Yes. 

X Q. 7. Do you mean to be understood that you refuse to answer 
any questions in this case ? 

: A. No, sir; only those that I have answered. 
902 X Q. 8. Then did you understand me in question No. 6 
that was asked you? 


(Counsel asks examiner to read question No. 6 again to the wit- 
ness.) 


A. I refuse only those that I have answered. 


(Counsel for defendant now states that it would be better to finish 
the examination of this witness now, except as to the question that 


the complainants claim he has refused to answer.) 
(Signed) FRANK S. LAUER. 


STaTeE oF Iowa, Black Hawk Co. : 


I, W. I. Burr, a justice of the peace in and for Waterloo town- 
ship, Black Hawk Co., do hereby certify that the above deposition 
of Frank S. Lauer was sworn to and signed by the said deponent 
before me and in my presence, and that the said deposition was 
taken by me on the 7th day of January, 1880, between the hours — 
8 o'clock a. m. and 11 o’clock p. m., at the place and for the pur- 
pose named in the caption hereof. 

Witness my hand this 7th day of January, 1880. 

(Signed) W. I. BURR, 
Justice of the Peace. 
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903 Joun Dopson sworn, who deposes and says in answer to 
the following interrogatories: 


Q. 1. What is your name, age, residence, and occupation ? 

A. John Dobson; 70; East Waterloo township; farmer. 

Q. 2. Have you got any wells? If so, state how many and where 
located. 

A. I have, four in all, two drive wells and two open wells, located 
on my farm in Black Hawk Co. 

Q. 3. Who put down the drive wells? 

A. Mr. Hovey put one down; the other I bought at Cedar Falls, at 
the hardware store, and got a man at Cedar City to put it down for 
me. 

@. 4. When was this? 

A. The well that Mr. Hovey put down, I think, was nine years 
last May; the other, I think, was put down three years ago last fall. 

Q. 5. How was this last well put down? Describe how it was put 
down. 

A. The man that put it down bored a hole with an auger, I think, 
about nine feet; then he drove it down about six feet; then he pulled 
it up and he placed in another tube that he had, with a point on it; 
put a pitcher pump onto that and pumped the water and fine sand 
all out,as much as he could get; then he pulled that tubing out and 
put another in that there was a point on. I think that point was 
two feet long; it was covered with a screen to keep the fine sand 
from coming into the pipe; then put a plug of wood in the end and 
filled that up. 

(). 6. How was the other well made? 

A. Just similar to the other one. 

Q. 7. How far did they drive, did you say ? 

A. About six feet. I can’t tell, however, that Mr. Hovey drove ; 
it may be that he bored entirely down. I don’t know. I cannot say 
for certain. 

Q. 8. Did you ever take up these wells since they were put down? 

A. Yes; the one Mr. Hovey put down; it got hoies in the pipe and 

the sand come in that; we couldn’t get no good of it. 
904 Q. 9. How did you get it up? 
A. By chain and lever. 

Q. 10. Was it pretty solid in the earth ? 

_A. Yes. 

Q. 11. Was the dirt packed close around the pipe when you pulled 
it up? 

A. I guess it was. 

Q. 12. How long have you used these wells ? 

A. The one Mr. Hovey put down, 9 years last May, ever since it 
was put down; the other 3 years last fall, ever since it was put down, 
constant. 

Q. 13. How did you get the water out of these wells during the 
time you have used them ? 

A. By pumping it out. Put the pump on top of the pipe and 
pumped it out, of course. 
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Q. 14. Did you ever have a license from the complainants or any 
other person for the use of these wells ? 

A. No, sir. 

Q. 15. How long was the Hovey well down before you pulled it up? 

A. I think about 4 years. 


Complainants rest. 


Cross-examination : 


X Q. 1. How long have you lived on this place where these wells 
are? 
A. Twenty-five years last July. 
X Q. 2. What year was it that Hovey put in the well that he made 
for you? 
A. I cannot give the year. 
3. How do you know that it was 9 years ago last May ? 
y the age of our youngest child. 
4. What Hovey was it that put in this well? 
cannot give his name. He was from Independence. There 
were 3 or 4 brothers. I cannot tell lis name. 
905 X Q. 5. Look at George Hovey, here present, and state 
whether he is the man. 
A. I cannot state, for I cannot tell from 9 years ago; I had no 
acquaintance with him, and I could not do it. 
X Q. 6. Did Hovey bore down with an auger when he put in the 
well ? 
A. Yes. 
X Q. 7. How large was the auger? 
A. Something about 2 inches, | think ; I should judge it to be so. 
X Q. 8. Was not the auger 3 inches in diameter? 
A. No; I think not. 
X Q. 9. How large is the pipe that he put in the hole? 
A. I cannot tell how large; I never measured it. 
X Q. 10. Did you see Hovey drive any on this pipe? 
A. No; I did not; was not there all the time. 
X Q. 11. Who made the other well ? 
A. Mr. Green. 
X Q. 12. Did he bore down to water before he put in the pipe ? 
A. Yes. 
X Q. 13. Was all the driving that Mr. Green did done after the 
pipe had reached the water? 
A. He did not drive any. 


X Q. 
A. B 
X Q. 
A. | 


Redirect: 

R. D. Q. 1. If Mr. Green did not drive any what did you mean 
by saying awhile ago that Mr. Green bored down about 10 feet and 
and then drove? 

A. He poured water in the whole and churned it up and down. 

R. D. Q. 2. Then he churned it up and down before he got to the 
water? 

A. Yes; before he got to the water. 
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R. D. Q. 3. About how far did he force it down by churning after 
he got through boring ? 
A. Between 5 and 6 feet-—maybe 6 feet, maybe not so much. 
906 R. D. Q. 4. Did Mr. Hovey churn it up and down, too, in- 
stead of driving it? 
A. I don’t know; I wasn’t there all the time and I cannot tell. 


his 
(Signed) JOHN x DOBSON. 
mark. 


STATE OF Iowa, Black Hawk Co. : 


I, Wm. I. Burr, a justice of the peace in and for Waterloo t’w’p, 
Black Hawk Co., lowa, do hereby certify that the above deposition 
of John Dobson was sworn to and signed by the said deponent be- 
fore me and in my presence, and that the said deposition was taken 
by me on the sixth day of January, 1880, between the hours of 8 
o’clock a. m. and 11 o’clock p. m., at this place, and for the purpose 
named in the caption hereof. 

Witness my hand this 7th day of January, 1880. 

(Signed) W. I. BURR, 
Justice of the Peace. 


907 GrorGe LELAND sworn, who deposes and says in answer to 
the following interrogatories: 


Q. 1. What is you name, age, residence, and occupation ? 

A. George Leland; 43; East Waterloo, Black Hawk Co., Iowa; 
farmer. 

Q. 2. State how many wells you have, and where they are located ? 

A. I have (8) three, on the N. W. 4, 10, 89, 13, in Black Hawk 
Co., Iowa. 

Q. 3. When were they constructed, and by whom? 

A. As near as I can recollect, the first one was six years ago, the 
second was five years ago this last fall; the other I purchased the 
land with the well on it; the first was driven by myself and Chas. 
Baleomb, the second was driven by Warren Pierce, of Cedar Falls, 
and myself, 

Q. 4. Now, go on and state fully how the first one was constructed ; 
state fully he whole process ? 

A. We dug down about four or five feet and curbed it up; then 
we took the point and drove it down to the water; it is driven 
about 1S feet from the bottom of the curbed hole. 

Q. 5. What did you drive it with? 

A. A wooden beetle. 

Q. 6. Describe the point and pipe. 

A. Itis all made of what they call gas pipe, about 1} inch, I think, 
on the outside; about 2 feet of what we call the reservoir is perfo- 
rated about half way through, } inch in diameter, and the balance 
of the way through tle pipe the hole is } inch in diameter, and a 
screen set in the hole down to the shoulder, then a ring set on top of 
the screen over the shoulder and soldered in, and a cast-iron plug in 
the bottom—sharp plug. 
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Q. 7. After driving it in this way did you attach a pump to it by 
an air-tight connection ? 

A. Yes, sir. 

Q. 8. Did you obtain water from the well directly after placing 
the pump on tue pipe? 

A. After priming it I think we did. 

Q. 9. How long have you used the well ? 
908 A. From the time of putting it down to the present. 

Q. 10. How have you obtained a supply of water from the 
well? 

A. By the operation of the pump attached. 

Q. 11. What difference, if any, was there in the construction of the 
second well from the first ? 

A. I think there was no material difference. 

Q. 12. Have you used it in the same way since it was constructed? 
A. Yes, sir. 

Q. 13. How far up these pipes do the perforations extend ? 

A. Two feet, I think. 

Q. 14. What kind of a well was this third well that you speak 
about ? 

A. It was made of the same material and was made the same as 
farasI] know. I was not present when it was made. I do not know 
whether it was bored down or drove down. 

Q. 15. How long have you used that well? : 

A. It has been in my possession about 14 or 15 months—it is on 
a place I have rented, and my tenants use it. 

Q. 16. Have you ever obtained a license ‘from the complainants 
or any other person for constructing or using these wells? 

A. No. 

Q. 17. You say you have taken up this well that is being used by 
your tenants. State how you took it up. 

A. I have not had it up since I owned it. I helped the man who 
owned it. We took it up because it was out of order; we found a 
sand hole or an air hole in it. 

Q. 18. How long ago was this that you took it up? 

A. About 2 vears ago. 

Q. 19. How did you take it up? 

A. Lever and chain, 

Q. 20. Did it seem to be pretty solid in the earth ‘ 
Oo A. Quite solid—that is, the sand was tight around it. 
Q. 21. For how far up the pipe? 
\. All the way, I expect, from the point up to the bottom of the 
curbed hole. 

Q. 22. After you had repaired it did you have to drive it any to 
get it to its place again? 

A. Yes. 

Q. 23. About how far? 

A. I couldn’t say how far that was; it didn’t drive very far or 
great ways. 

Q. 24. Couldn’t you state about how far? 

A. No, sir; I cannot. 

Complainants rest. 


» 


. 


> 
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Cross-examination of witness: 


X Q. 1. How long was the point you used in making your first 


well? 

A. About two feet; the perforated point was about two feet. 

X Q. 2. About how many holes were made in this point? 

A. Well, I should think there were 48 or 50. 

X Q. 3. Did each of these have a screen over it? 

A. Yes. 

X Q. 4. About how fine was the screen ? 

A. It would let through sand about half the size of a pin head. 

X Q. 5. Did any sand come through these screens while you used 
the well? 

A. Probably half a bushel or more at the first pumping before 
the water got clear. 

X Q. 6. State whether you pumped out any sand with another 
point before you put on the one you have described ? 

A. No. 

X Q. 7. Did you use only this point in making your well? 

A. That is all the point. 
910 X Q.8. What would have been the result in case there had 
been no screens over the holes in the perforated pipe? 

A. That would depend on where the point stopped, whether it 
Was in coarse gravel or fine sand. 

X Q. 9. Supposing it had stopped in fine sand, what would have 
been the result ? 

A. It would probably pump more sand than water; it would 
have made a sink hole. 

X Q. 10. What was the formation when you made your well— 
coarse gravel or fine sand ? 

A. Thad an open well within four feet that I dug ,myself and 
found no place where the pipe would work without the screen, all 
being fine sand. 

X Q. 11. Why would not the pipe work without the screen ? 

A. Because they would fill up with sand and the pump could not 
draw the amount of sand that would rush into the tube. 

X Q. 12. State what was the formation where your other drive 
well was made. 

A. We drove it and it was apparently the same; it was 6 or 8 
rods from the first one, on the same lay of land. 

X Q. 18. What would have been the result if you had put down 
that point without any screens over the holes? 

A. The same as the other—an abundance of sand and not much 
water. 

X Q. 14. Did you ever make any other driven wells than these 
two mentioned by you? 

A. No. 

X Q. 15. Did you ever assist in making any others except those 
two? 


A. No, sir. 


Defendant rests. 


i | 
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911 Redirect : 


R. D. Q. 1. Why did you put down this drive well within four 
feet of your open well? 

A. I got up one morning and there was a rat hole got in an_d let 
the surface water in alongside the curbing and washed the sand 
and filled the well above the water. 


Rests. 


(Signed) GEO. LELAND. 


STaTE OF Iowa, Black Hawk Co.: 


I, Wm. I. Burr, a justice of the peace in and for Waterloo town- 
ship, Black Hawk Co., lowa, do hereby certify that the above depo- 
sition of George Leland was sworn to and signed by the said depo- 
nent before me and in my presence, and that the said deposition 
was taken by me on the 7th day of January, 1880, between the hours 
of 8 o'clock a. m. and 11 o'clock p. m., at the place for the purpose 
named in the caption hereof. 

Witness my hand this 7 day of January, 1880. 

(Signed) W. I. BURR, 
Justice of the Peace. 


912 The complainants here offer certified copy of reissued let- 
lers patent No. 4372, granted to Nelson W. Green May 9th, 
1871, with certificate attached, marked “ Exhibit A.” 

The complainants offer certificate copy, with certificate attached, 
of power of attorney from Nelson W. Green to Wm. D. Andrews & 
Brother, dated July 3d, 1871, and also assignment from George H. 

Andrews, dated July 3d, 1871, and marked “ Exhibit B.” 
913 Complainants also offer certified copy of assignment from 

Nelson W. Green and Wm. D. Andrews & Brother to Noah 
J. Parsons, dated October 15, 1878, marked “ Exhibit C.” 


914 DEPARTMENT OF THE INTERIOR, 
UNITED STAaTes PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the reissue letters patent granted Nelson W. Green 
May 9th, 1871, No. 4372, for improvement in the methods of con- 
structing artesian wells. 

In testimony whereof I, H. E. Paine, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
fifteenth day of December, in the year of our Lord one thousand 
eight hundred and seventy-nine, and of the Independence of the 
United States the one hundred and fourth. 

[SEAL. | (S’g’d) H. E. PAINE, 


Commissioner. 
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915 Reissue No. 4874. 


The United States of America, to all whom these letters patent 

shall come: . 

Whereas Nelson W.Green, of Amherst, Massachusetts, has alleged 
that he has invented a new and useful improvement in the methods 
of constructing artesian wells (for which letters patent were issued 
to him dated January 14th, 1868, which letters having been surren- 
dered the same have been canceled and new letters ordered to issue 
to him on an amended specification), and has made oath that he is 
a citizen of the United States, believes he is the original and first 
inventor or discoverer of the said improvement, and that the same 

hath not, to his knowledge and belief, been previously known 
916 or used; has paid into the Treasury of the United States the 
sum of thirty dollars, and presented a petition to the Com- 
missioner of Patents praying that a patent may be issued therefor : 

These are, therefore, to grant to the said Nelson W. Green, his ex- 
ecutors, administrators, or assigns, for the term of seventeen years 
from the fourteenth day of January, one thousand eight hundred 
and sixty-eight, the full and exclusive right and liberty of making, 
using, and vending to others to be used, the said improvement, a 
description whereof is given in the annexed schedule and made a 
part of these presents. 

In testimony whereof I have caused these letters to be made patent 
and the seal of the Patent Office to be hereunto affixed. 

Given under my hand,at the city of Washington, this ninth 
917 day of May,in the year of our Lord one thousand eight hun- 
dred and seventy-one, and of the Independence of the United 
States of America the ninety-fifth. 
C. DELANO, 


[SEAL. | 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
M. D. LEGGETT, 
Commissioner of Patents. 


918 DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OFFIce. 


To all persons to whom the- presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office. | 

In testimony whereof I, Ellis Spear, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
eighteenth day of July, in the vear of our Lord one thousand eight 
hundred and seventy-seven, and of the Independence of the United 
States the one hundred and second. 

[SEAL. | (Signed) ELLIS SPEAR, 
Commissioner. 
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919 DEPARTMENT OF THE INTERIOR, 
Unitep States PATentT OFFICE. 


lo all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of an assignment from Nelson W. Green, Wm. D. 
Andrews and Bro. to Noah I. Parsons, recorded in Liber J. 23, 
473, and that said annexed copy has been compared by me with 
the original, and that it is a correct transcript therefrom and of the 
whole of the original. 

In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this thirteenth day of December, in the year of our Lord 
one thousand eight hundred and seventy-nine, and of the Inde- 
pendence of the United States the one hundred and fourth. 

[SEAL. | (S'g'd) W. H. DOOLITTLE. 


Acting Commissioner. 
920 Assignment of Patent. 
Liber J. 23, p. 475. 


Whereas Nelson W. Green, then of the town of Cortland, county 
of Cortland, and State of New York, did obtain letters patent of the 
United States of America for certain improvements In constructing 
wells, which letters patent bear date the fourteenth day of January, 
eighteen hundred and sixty-eight and numbered 73425; and 
whereas the said letters patent were reissued, bearing day May 
9th, 1871, and numbered 4372; and whereas the said Nelson W. 
Green did, by deed of assignment, dated July 3rd, 1871, convey to 
William D. Andrews & Brother, doing business in the city of New 

York, the undivided one-half of all his right, title, and interest 
921 —and to said invention and letters patent; and whereas Noah 

I. Parsons, of Cedar Rapids, Linn county, Iowa, is desirous 
of acquiring an interest therein, now, this indenture witnesseth ; 

That for an in consideration of the sum of five dollars to us, the 
said Wm. D. Andrews & Bro. & N. W. Green, in hand paid, the 
receipt of which is hereby acknowledged, we have assigned, sold, 
and set over, and do hereby assign, sell, and set over, unto the said 
Noah I. Parsons the undivided one-twentieth part of all the right, title, 
and interest which we have in the said invention, as secured by us under 
and by said letters patent and deed of assignment, in the State of Lowa, 
excepting in the counties of Polk, Dallas, lowa, Tama, Woodbury, 

Menona, Des Moines, and Cedar, and reserving to ourselves 
922 the exclusive right to dispose of the said invention and _ pat- 

ent unto the United States for military, naval, and cemetery 
purposes, the same to be held and enjoyed by the said Noah I. Par- 
sons, together with the undivided one-twentieth part of all royalties 
and damages which shave previously accrued in said territory and 
remains unpaid, for his own use and behoof and for the use and be- 
hoof of his legal representatives, to the full end of the term for which 
said letters patent are granted, as fully and entirely as the same 


22—16 
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would have been held and enjoyed by us if this assignment and sale 
had not been made. 
| In testimony whereof we hereunto set our hands and affix 
923 our seals this fifteenth day of October, eighteen hundred and 
seventy-eight. 
For themselves and attorneys-in-fact for— 
[American Driven Wells. W. D. A. & Bro.] 
NELSON GREEN. [SEAL. ] 
WM. ANDREWS & BRO. 


Sealed and delivered in the presence of— 
M. A. ANDREWS, 
HENRY F. CHAPMAN, JR. 


924 Sratre or New YOorK, 
City of New York, County of New York: 

On the 18th day of October, in the year one thousand eight hun- 
dred and seventy-eight, before me personally came William D. An- 
drews, of the firm of William D. Andrews & Bro., known to me to 
be the individual described in and — executed the foregoing instru- 
ment,and acknowledged that he executed the same for the firm of 
Wm. D. Andrews & Bro., for themselves and as attorneys for Nelson 
W. Green. 

[Seal Samuel Kilpatrick Cuonty of New York..] 
SAMUEL KILPATRICK, 
Notary Public (86), County of New York. 

Recorded Oct. 21st, 1878. 

Ex.: J. A. W., M. McK. 

925 JouN Tree sworn, who deposes and says, in answer to the 
following interrogatories: 


). 1. What is your name, age, residence, and occupation ? 
A. John Thee; 54; Waterloo; grocer. 


nail 


Q. 2. Do you have or use a drive well ? 
A. Yes, sir. , 
Q. 3. Go on and state how many wells you have, how they are 


constructed, and when they were put down, and by —. 
A. I have but one wel,l— was driven down about 7 or 8 years ago. 
Q. 4. By whom ? 
A. By George Kearney, John} Frund, and myself. 
Q. 5. What is the size of the pipe that you drove in the ground ? 
A. I do not know; I never measured it. 
(). 6. Is it more than two inches in diameter ? 
A. I do not know. 
(. 7. Is it more than three inches in diameter ? 
A. I do not think it is. 
Q. 8. State, as near as you can, about how large it is. 
A. I think it is in the neighborhood of two inches. 
@. 9. What is the pipe made of? 


a 
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A. I suppose of iron. 

Q. 10. How far did you drive this iron pipe in the ground ? 

A. I do not know; about sixteen feet, I think. 

Q. 11. To what is the top of the pipe attached and how? 

A. It is screwed on to an iron pump. 

Q. 12. Have you used this well for pumping water ever since? 

A. Yes. 

Q. 13. Has it furnished an abundant supply of water ever since ? 

A. It has some. 

Q. 14. Has that been the only well that you have obtained water 
from since it was put down ? 


A. Yes. 
926 Q. 15. Is the dirt packed tight around the pipe that is in 
the ground ? 
A. Yes. 


Q. 16. Describe what kind of a point was on the pipe when you 
drove it in the ground. 

A. It was a point with wire tied around it. 

Q. 17. Were these holes in this iron pipe under the wire? 

A. I don’t know. 

Q. 18. Did the point fill up the end of the pipe? 

A. Yes. 

Q. 19. Were there any holes in the end of this point to let the 
water in? 

A. I have not seen any. 

Q. 20. How did the water get in the pipe ? 

A. I suppose it got through the wire that was wound around it. 

Q. 21. Could the water get in the pipe by going through the wire 
that was wound around it without there being holes in the pipe? 

a 3 Suppose not, but do not recollect seeing the holes. 

Q. 22. Don’t you know that the water could not get in the pipe 
without there being holes in it? 

A. I suppose not. 

Q. 23. Then there was a point which fitted in the end ofthis pipe 
which closed up the opening in the lower end of the pipe, and there 
was a wire screen above the point around the pipe? 

A. Yes. 

Q. 24. What did you drive the well with ? 

A. A sledge. 

Q. 25. After you had attached your pump, could you pump water 
readily ? 

A. By priming it I could. 

Q. 26. Have you ever had a license from complainants for putting 
down that well or from any one? 


A. No. 
Q. 27. Are you still using it? 
A. Yes. 


28. Is it in good working order at the present time? (With- 
drawn.) 
927 Q. 283. State where that well is located, what county, town, 
lot, block, and State. 
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A. Black Hawk Co., Iowa, Waterloo, lot 5, block 21, on the east side 
of the Cedar river. 
Complainants rest. 
Defendant cross-examines witness: 


X Q. 1. How long have you resided in Waterloo, Iowa? 

A. I think it is going on 11 years. 

X Q. 2. Have you resided all the time on lot 5, block 21, on the 
east side of the river ‘ 

A. I have not on ie same lot and block. 

X Q. 3. How long pang you resided on that lot and block? 

A. I think about 7 or S years. 

X Q. 4. Can you give the year that you put down this well you 
have testified about ? 

A. I cannot, except I look it up; about 7 or 8 years. 

X Q. 5. Will you look it up and give the commissioner the exact 
year? 

A. Yes. 

X Q. 6. When you put down this well who furnished the pipe 
and tools to put it down? 

A. Voorhees & Bunnell. 

X Q. 7. Did you get the point of them? 


A. Yes. 
X Q. S. Will you now deseribe that point? Give its length and 


reneral CONSLPUCTION AS Hear as Vou can, 
, 


\. I think it is about three feet long and has wire tied around it 
\ 


attached to the pipe closed up on the end, 
X Q. 9 State with what it was closed up on the end. 
A. I don’t know if it was iron or lead; I could not tell. 
XQ. 10. Was the metal that closed the end sharpened ? 


A. It came toa pont. 
928 X Q. 11. Was it fastened into the pipe? 

A. It was fastened to the end, but I don’t know in what 
way. 

X Q. 12. You state in your direct examination that you could not 
see any holes in this point; did any one tell you how it was as to 
having holes in it? 

A. No, sir. 

X Q. 15. Did you drive this pipe into the ground ? 

A. Yes. 

X Q. 14. Did you draw it out again ? 

A. I have since. 

X Q. 15, After vou had driven it into the ground did you draw 
it out before you put on the pump? 

A. No. 

X Q. 16. How long did it stay there before vou drew it out? 

A. About four years. 

X Q. 17. State how it was about coming out, whether it stuck in 
the hole or came out easily. 

A. Stuck pretty tight. 
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X Q. 18. How much force did it require to remove it? 

A. About three men. 

X Q. 19. Did three men lift it out with their hands? 

A. No. 

X Q. 20. How did they get it out? 

A. With a chain and pole. 

X Q. 21. Did they lift it up in that way or did they use a lever 
and pry it up? 

A. Used it both ways. 

X Q. 22. Did you put the same pipe back again ? 

A. Yes. 

X Q. 23. How was it about going back, did it go easily or did it 
require much force? 

A. Went back easily. 

X Q. 24. Did it require any driving to get it back? 

A. Yes; a little. 

X Q. 25. How far did you have to drive it? 

A. I cannot tell. 

X Q. 26. Was you present when it was put back ? 
929 A. Yes. 
X Q. 27. State about how far it was driven. 

A. About six feet, I guess. 

X Q. 28. After you had taken this pipe out did the hole fill in 
with dirt as far as you could see ? 

A. It did not. 

XQ. 29. Did you put into the pipe any new piece before you put 
it back ? 

A. No; I did not. 

X Q. 30. Is this the only well you ever helped to make? 

A. It isin this country. 

X Q. 31. Had you ever made a well lke this before? 

A. No. 

X Q. 32. Have you had this pipe out more than once since you 
first put it in? 

A. Yes; I had it out twice. 

X Q. 33. When was the second time you had it out ? 

A. I think about a year and a half ago. 

X Q. 34. How did 1t come out then, easily or otherwise ? 

A. It did not come out very easy. 

X Q. 35. State how much force it took to bring it out then. 

A. About two men. 

X Q. 36. Did you put the same pipe back again? 

A. Yes. 

X Q. 37. How was it about going back ? 

A. I was not present then when they put it back, 

X Q. 38. You stated in your direct examination that your well 
had not always furnished water. Will you now state how many 
times it has hauled since vou first put it in? 

A. It has failed a couple of times. 

X g oo Were those the times when you took out the pipe ? 

A. Yes. 
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X Q. 40. Did you find out what was the difficulty? If so, state 
what it was. 
930 A. There wasa hole in the pipe and the plunger was out 
of fix. 

X Q. 41. Was that the case both times? 

A. It was the first, I don’t know exactly the second time; I was 
not present all the time. 

X Q. 42. Where in the pipe was this hole that you speak of? 

A. It was between the point and the pump. 

X Q. 45. How far above the point was it? 

A. I don’t know ; probably about eight feet. 

X Q. 44. Then it did not fail because there was no water in the 
earth, did it ? 

A. No. 

X Q. 45. The14th direct interrogatory reads, “ Has it ever failed ?” 
Your answer to that is “ Yes, sir.” Now, is that the answer you in- 
tended to give? 

A. Yes, sir; that is the right idea. 


Cross-examination rests. 


Redirect : 

R. D.Q. 1. With the exceptions of the two times when you re- 
paired it, did it always work well? 

A. Yes, sir; it furnished water. 

R. D. Q. 2. With what did the two men pull it up the second 
time it was taken up? 

A. With a chain and pole. 

R. D. Q. 3. Did they use the pole for a lever? 

A. 3a. 

R. D. Q 4. Did it take the two men to lift it out with the lever ? 

A. Yes. 

R. D. Q. 5. This pipe that was attached to the pump was screwed 
together tight until you got down to the point, and there were no 
openings in it, were there? 

A. No. 

(Signed) JOHN THEE. 


931 STATE OF IowA, Black Hawk Co.: 


I, Wm. I. Burr, justice of the peace in and for Waterloo township, 
Black Hawk Co., lowa, do hereby certify that the foregoing deposi- 
tion of John Thee was sworn to and signed by the said deponent 
before me and in my presence, and that the said deposition was 
taken by me on the sixth day of January, 1880, between the hours 
of 8 o’clock a. m. and 11 o’clock p. m., at the place and for the pur- 
pose mentioned in the caption hereof. 

Witness my hand this 7th day of January, 1880. 

(Signed) W. O. BURR, 
Justice of the Peace. 


i { 


| 
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932 W. C. MERVINE sworn, who deposes and says, in answer to 


the following interrogatories: 


Q. 1. What is your name, age, residence, and occupation ? 

A. Wm. C. Mervine; 63; East Waterloo township; farmer. 

Q. 2. Have you any wells where you live? 

A. There is a well on the place where I live. 

Q. 3. Give the location of the land on which you live, and state 
where the well is located on the said land as near as you can. 

A. I think it’s in section 15, township 89—13, in the basement 
story of the barn. 

Q. 4. When was this well constructed—tell as near as you can— 
and by whom ? 

A. In 1875, by Chas. Balcomb. 

Q. 5. Did you own this land at the time this well was put down, 
or at any subsequent time up to the present time ? 

A. I did not. 

Q. 6. Have you ever had any interest in thisland? State what in- 
terest you have or have had. 

A. I had a hiving; I don’t know that I can claim any more than 
a living; my wife owns the property and she owns the land. 

Q. 7. How many acres are there in this farm, and who farms the 
land ? 

A. 94 acres is what the deed calls for, and Mr. Crittenden farmed 
the land last vear; I attended the garden myself. 

Q. 8. Did you assist in putting down this well or was you present 
at any of the time it was being put down? 

A. I did not assist, but I was present at the time. 

Q. 9. State particularly how the well was made, as near as you can. 

A. The tubing was driven down in the ground 14 or 143 feet. I 
cannot tell what it was driven with. 

Q. 10. What was put on the top of this pipe? 

A. A small pitcher pump. 
933 Q. 11. Was water pumped out of this pipe, and have you 
used it between now and the time it was put in? 

A 2a 

Q. 12. What is your wife’s full name? 

A. Ruhama Mervine. 


Complainants rest. 


Defendant’s cross-examination: 


X Q. 1. Is this the only well on the place? 
A. No, sir. 

X Q. 2. How old is your wife? 

A. About 53 years old. 

X Q. 3. Have you any children ? 

A. I have one by my first wife. 

X Q. 4. Has your present wife any children ? 
A. No. 

X Q. 5. Does she use this well in the barn? 
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A. I don’t know that I could answer that question ; I don’t recol- 
lect ever seeing her draw any water there? 

X Q. 6. Is she healthy ? 

A. She is not in good health. 


tedirect examination: 


t. D. Q. 1. Who employed Baleomb to put down this well? 
A. He spoke to me about it, and I presume he spoke to her about 
it; I told him to put it down, I think ; he said he would not charge 
me anything for the well if he did not get water. 

R. D. Q. 2. Who paid Balcomb for putting down this well; who 
paid him the money? 

A. I don’t know as I could answer that question ; I don’t recollect 
who paid it; there was $10 paid him and a turn made of $4 that 
he was owing me; it was my wife’s money that was paid to him. 


(Signed) WM. C. MERVINE. 


te 


SraTe oF Iowa, Black Hawk Co.: 


I, W. I. Burr, a justice of the peace in and for Waterloo t’w’p, 
Black Hawk Co., lowa, do hereby certify that the foregoing deposi- 
tion of W. C. Mervine was sworn to and signed by the said deponent 
before me and in my presence, and that the said deposition was 
taken by me on the 6th day of January, 1880, between the hours of 
8 o’clock a. m. and 11 o’clock p.m., at the place and for the purpose 
mentioned in the caption hereof. 

Witness my hand this 7th day of January, 1880. 

(Signed) W. I. BURR, 
Justice of the Peace. 


934 ANDREW THOMPSON sworn, who deposes & says in answer 
to the following interrogatories : 

ist. What is your name, age, residence, and occupation ? 

Ans. Andrew Thompson ; 49; Waterloo; merchant. 

2nd. Have you got or have you had any iron well or wells which 
you own or have an interest in in Black Hawk county, Iowa; and, 
if so, how many—how many iron tube or drive well or wells ? 

Ans. The company of Thompson & Bro. (individually, I have 
none) has 3 iron tubing wells that I know of. 

3rd. Who composes the company of Thompson & Bro. ? 

Ans. Andrew and Allen Thompson. 

4. Are you a member of the firm known as Andrew Thompson ? 

Ans. There is no such firm as Andrew Thompson. 

5. Are you the Andrew Thompson who is a member of the 
firm of Thompson Bros. who own the iron tubing wells re- 
ferred to? 

Ans. Iam Andrew Thompson of the firm of Thompson Bros. who 
own those well- referred to. 

6th. When were those wells constructed ? 

Ans. One of them 8 or 9 years ago. I don’t know when the other 
two were put down. 
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7th. How long has your firm used them ? 

Ans. One about 3 years, another about 2 years, and one about 8 
or 9 years. 

8. Describe all you know about the construction of these wells. 

Ans. I would say one of those I know nothing about; one the 
firm put down 8 or 9 years ago. We hired a man to put it down 
and paid him when the work was done. 

9. What kind of a well did you hire him to put down ? 

Ans. It was to be a tube well—an iron tube well. 
, 10. State all that you see done in connection with the con- 
936 struction of this well and all you done. 

Ans. I saw nothing, and my part of the doing was to pay 

for 
11. Was the tube of this well inserted in the ground with the 
earth close around it? 
Ans. I could not say. I was not present when it was put down. 
12. Who engaged these wells to be put in that you have testified 
about ? 
Ans. I could not say which of us engaged them. 
13. Who put these wells down ? 
Ans. Amos Highsmith put ours down. The others were bought 
with the places when we bought them. 
14. Where is the well located that Highsmith put down ? 
Ans. In lots 1 and 4, block 44, in the old plat of the city, on the 
east side of the Cedar river. 
15. What business is the firm of Thompson & Bro. engaged in ? 
Ans. Merchants. 
16. Have you other business than mercantile ? 
937 Ans. No, sir. 
17. Is the well you have just located situated upon the 
premises where the firm is now transacting mercantile business ? 
Ans. No, sir. 
18. What is the well used for—private use or for the use of the 
firm ? 
Ans. One of our renters uses it. 
19. Do you know how this well was constructed ? 
Ans. No, sir; I never saw any but part of it ; just the top. 
. 20. Do you know of what kind of material it is constructed ? 

Ans. Well, on the top it looked like a piece of gas pipe. 

21. Was this well driven ? 

Ane, I cannot say. I was not there. 

. Is this pipe which you refer to in close proximity to the earth 
where you saw it? State carefully. 

938 Ans. I cannot state when I saw it. There was a platform 
over it the first time I saw it. 

23. What do you know of the materials of which the other two 
wells are constructed, if anything ? 

Ans. One of them, as far as I could see, was a gas pipe in the 
ground at the time we bought: the place. The other is a tube put 
down into the ground, about 6 inches in diameter, of galvanized 
iron, down to the rock, then bored or drilled about 9 feet. It has an 

23—16 
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iron pipe down into the water with a pump on top. It is Just a pipe 
put down into the water. 

24. Was you present at the construction of the other well you 
spoke of ? 

Ans. No, sir. 

25. State who was present, if you know, at the time Highsmith 
put the well down for Thompson & Bro. 

Ans. I do not know. 
939 26. Can you swear positively that this well was not driven ? 
Ans. I cannot. 

27. Will you swear positively that the other 2 tubes or iron wells 
that you have described are not driven ? 

Ans. No, sir; I cannot. 

28. Will you swear positively that the pipe which you have de- 
scribed as inserted in the well, with a zine tubing where the rock 
was drilled into or through, did not have a perforated point upon 

the same and driven into the earth at the bottom of said well? 
940 Ans. No, sir; it was not driven and liad no point, as far as 
I know; it was net driven, but would drop right in. 

29. Were you present at the making of this well? 

Ans. No, sir. 

30. How do you know, then, that the pipe was not driven ? 

Ans. The man that put it in told me so. 

ol. Who put this well in? 

Ans. A man by the name of Smith. 


Complainants rest. 
Cross-examination : 


Ist. Which one of these wells is at the place where you live? 

Ans. None of them. 

2. Which one is at the place where you and your brother dou busi- 
ness ? 

Ans. None of them. 

3. Do you use either of them yourself? 

Ans. No, sir. 

4. Have you atany time used either of them for general use ? 
941 Ans. No, sir. | 
(Signed) ANDREW THOMPSON. 


SrateE OF lowa, Black Hawk Co.: 


[, Wm. I. burr, a justice of the peace in and for Waterloo town- 
ship, Black Hawk Co., lowa, do hereby certify that the foregoing 
deposition of Andrew ‘Thompson was sworn to — and in my presence, 
and that the said deposition was taken before me on the 6th day of 
January, 1880, between the hours of 8 o’clock a. m. —, for the pur- 
pose named in the caption hereof. 

Witness my hand this 7th day January, 1880. 

W. I. BURR, 
Justice of the Peace. 
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942 AMBROSE LELAND sworn, who deposes and says in answer 
to the following questions: 


Q. 1. What is your name, age, residence, and occupation ? 

A. Ambrose Leland; 37; East Waterloo township, Black Hawk 
Co., Iowa ; farmer. 

Q. 2. Have you any wells on your premises? And, if so, state what 
kinds. 

A. I have 2 iron wells. 

Q. 3. State when they were put down and state fully the manner 
of their construction. 

A. The first one was put down the first week in June of 1872; 
the second was put down between the 25th and 50th of June of the 
same year; the pipe is galvanized pipe, 1} inch, and the point is 
Hovey’s patent, with a wooden plug put into the bottom of the 
screen point to exclude sand. As to making the hole, I cannot swear 
positive, as I was in the field when they made the hole to put the 
pipe in. Mr. Hovey came the day before and took the contract for 
putting down the first well; I showed him then where I wanted the 
well put. That evening I got the lumber and nails to make the 
curbing to put in the pit; the next day they came and dug the hole 
and got ready while I was in the field plowing corn; when I came 
up, at 113 o’clock, the pipe was screwed together and the hole was 
made already to insert the pipe into the well; I measured the pipe 
and went to doing my chores, and when I got through and came to 
my dinner they had got the well ail completed—that is, the pipe was 
down and the pump was screwed to the platform, all completed, and 
they were pumping water. 

Q. 4. State if you ever had this pump up since. 

A. I raised it a foot once; [ did it in order to get it above the 
kitchen floor ; Mr. Hovey and I did it by hand; we then put in a 
short joint of pipe, so that the point was back in its original posi- 
tion. 

Q. 5. When you raised it up to put in this joint what kept the 

pipe from falling back to its original position ? 
9435 A. We took a pair of well tongs and unscrewed the pipe 
from the pump; we left the tongs on the pipe to hold it so it 
would not fall down. 

Q. 6. How long after it was first put down did you do this? 

A. Little better than a month. 

Q. 7. It took both of you to raise it, did it? 

A. I think I could have done it alone, but we both took hold ; 
Mr. Hovey had a lame back at the time. 

Q. 8. Was the earth against the pipe when you took it up? 

A. It was not, as far as I could see; at the top it was not. 

Q. 9. How much space was there around the pipe? 

A. I don’t know the difference in the size of the pipe and the 
auger; it was in solid clay. 

Q. 10. How far down did this opening around the pipe extend ? 

A. I don’t know; did not see. 

Q. 11. It pulled easier after you got it started, didn’t it? 
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A. I did not pull on it at all until I gave it a twist; then it lifted 
easy. 

Q. 12. Twisted very easy, too, didn’t it? 

A. It didn’t twist very easy or very hard; I did not use my full 
strength on it. 

Q. 13. You didn’t have to apply your full strength to twist or 
lift it? 

A. No; not my full strength. 

Q. 14. It wabbled around and was very loose in the hole, wasn’t it? 

A. It was a little loose; not very loose ; not as solid as I wished to 
have it. 

Q. 15. How long was that piece of pipe that was put into it? 

A. One foot. 

Q. 16. Did you make the dirt firmer around the pipe when you 
_ through ? 

A. I did not tamp it to make it tighter—that is, I did not intend 
to make it tighter. 

Q.17. Why didn’t you if it was notas tight as you wanted it? 
O44 A. It was as tight as I wanted it after I let it down to its 
original point in the quicksand. 

Q. 18. Will you swear that you did not have to push or force that 
point back to where it belonged ? 

A. It dropped about six inches, and I had to force it the other six 
inches. 

Q. 19. Then I understand you to say that this pipe was tight at 
the bottom when you first attempted to move it? 

A. I did not try to lift it until I twisted it; then it lifted quite 
~asy ; it was tight. 

Q. 20. Why did you want the pipe tight at the bottom ? 

A. Because I thought it stood firmer—would be more durable, be 
less liable to work at the joints. 

Q. 21. Did Mr. Hovey tell you it would be better to have it tight 
at the bottom” 

A. No, sir; that was my own theory. 

(. 22. Go on and tell what you know about the construction of 
this second well. 

A. As far as I know, it is exactly the same as the other, only it is 
2 feet less in di Op th, 

Q. 28. Tn each of these two wells does the tubing that projects 
into the ground form the ning of the well? 

A. They form the well proper; they form the lining of the well. 

Q. 24. Did the tubing that projected Into the earth In these two 
wells form the lining and the only lining of the wells? 

A. They did. 

Q. 25. Have you used these wells ever since they were constructed ? 

A. The last one that was put down I have; the other I neglected 
to put straw around, and it froze and burst about 3 weeks ago; | 
have not used it since. 

Q. 26. Did you ever have any occasion to remove the platform of 
the Ist well and look in? 
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A. I did when it froze up; removed the trap door, went down, 
and saw it was burst. 
945 Q. 28. Was the dirt close against the pipe at the bottom of 
the dug hole when you went down to examine it? 
A. I did not notice whether it was or not. 
Q. 29. What Mr. Hovey was this that put down your wells? 
A. I have forgotten his full name; it was E. something; E.S., I 
think, of Independence, Iowa. 
Q. 30. Was there anything said in the conversation about Hovey 
Brothers ? 
A. He introduced himself to me as Mr. Hovey, of Hovey Bros., 
iron wells, of Independence, Iowa. 
Q. 31. Have you ever had any license from any one to construct 
or use these wells? 
A. I have not. 


Complainants rest. 
Cross-examination: 


X Q. 1. Who put in your second well? 

A. The same man that put in the first. 

X Q. 2. I understand you to say that you did not see any driving 
down on either well? 

A. I did not; I was not present when they were put down in the 
ground. 

X Q. 3. Were the pipes loose in the holes when they were first put 
down? 

A. I could not swear positive, because the curb and platform was 
on, and I did not look to see. 

X Q. 4. Did you at any time after that examine to see if there 
was any space between the pipe and the earth in either of the wells? 

A. I did when I raised the first well a foot; it was a } to 4 an 
inch—the difference between the pipe and the hole; it was in solid 
clay and could not rattle in. 

X Q. 5. Was the second well in clay? 

A. It was. 
946 X Q. 6. After you had put on the foot of pipe when you 
repaired the first well with what did vou force it back to 

position ? 

A. We pressed down on the pump, then gave it a kind of wiggle, 
and pressed again until the pump came firm on the floor, 

X Q. 7. How long did you have the pipe up when you was re 
pairing it before vou let it drop back ° 

A, Just long enough to screw it together and screw the pumpon; 
probably twenty or thirty minutes; cannot say exactly—from fif 
teen to thirty minutes. 


Redirect: 


R. D. Q. 1. How far did this clay extend down ? 
A. I do not know; was not there when the hole was bored. 
t. D. Q. 2. Did you notice any knuckles on this pipe? 
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A. One that I know of certain, and that was where the screen 
point was screwed onto the pipe; further than that I cannot re- 
mem ber. 

R. D. Q. 3. How much larger was the knuckle in diameter than 
the pipe r 

A. From an eighth to a quarter of an Inch. 

t. D.Q. 4. Then you swear, do you, that the knuckle was only from 
an eighth to a quarter of an inch larger in diameter that the pipe 
itself? 

A. I do not swear positively, but to the best of my judgment. 

R. D. Q. 5. Then the knuckle only extended about one-sixteenth 
of an inch beyond the diameter of the pipe ? 

A. I cannot swear positive as to the distance. 


(Signed) AMBROSE LELAND. 


STaTE OF Iowa, Black Hawk Co.: 

I, Wm. I. Burr, a justice of the peace in and for Waterloo t’w’p, 
Black Hawk Co., Iowa, do hereby certify that the above deposition 
of Ambrose Leland was sworn to and signed by the said deponent 
before me and in my presence, and that the said deposition was 
taken by me on the 6th day of January, 1880, between the hours of 
S o'clock and 11 o’clock p. m., at the place for the purpose named in 
the caption hereof. 

Witness my hand this 7th day of January, 1880. 

(Signed) W. L. BURR, 
Justice of the Peace. 


947 A. W. MeCLetian sworn, who deposes and says, in answer 
to the following interrogations: 

Q. 1. What is your name, age, residence, and occupation ? 

A. A. W. McClellan ; 47; East Waterloo, Black Hawk Co., Iowa; 
farmer. 

Q. 2. How many wells have you, and where are they located ? 

A. I have two in section 10; S. 3 of S. W. 4, 89, 13. 

Q. 3. Do you reside on this described land ? 

A. I do. 

Q.4. What is the position of these wells with reference to your 
dwelling-house. 

A. One of them in the house, the other at the barn. 

Q.4. What kind of wells are they ? 

A.-One is a bored well; the other, I cannot say whether it is 
bored or driven. 

Q. 6. Which do you claim is the bored well? 

A. This one at the barn. 

Q. 7. When were these wells put down, and by whom ? 

A. Theone at the house, I cannot give the exact date; some- 
where about 11 or 12 years ago; were put down by Balcomb and 
Harmon; the other was put down by Mr. Cox, I think, about 1871 
or 1872; might have been in 1873. 

(. 8. Was you present during the construction of the well at the 
house or at any time during the construction thereof? 
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A. I was not. 

Q. 9. Who furnished the material for that well? 

A. Mr. Balcomb. 

Q. 10. What material was used in the construction of it? 

A. I suppose it was the same as was used in the construction of 
all driven wells; all I could see was the pipe in the cellar, and the 
pump; I think the size of the pipe was 1} inch. 

Q. 11. How do you know that it is a bored well? 
948 A. I did not say that it is a bored well; I understand you 
to mean the one at the barn. 

Q. 12. Is that all that you have ever seen of the material used in 
that well, the pump-and the pipe in the corner of the cellar, as stated 
in your previous answer ? 

A. It 1s. 

Q. 13. Was this well put down by contract ? 

A. I hired him to come and put‘the well down. 

Q 14. What kind of a well did you contract or he agree to put 
down for you? 

A. He called it a drive well. 

Q. 15. Was that the kind of a well you ordered put down ? 

A. That was the kind of a well we talked of. 

Q. 16. Did he furnish you a bill of particulars when you settled 
for that well, including the material used ? 

A. No. 

Q. 17. What kind of soil is it where this well is driven ? 

A. There isa kind of marl down a piece—a clayey kind of sub- 
stance—down about 4 or 6 feet, then it is sandy; it was driven in the 
cellar, and from the cellar floor down the soil is sandy. 

Q. How long have you used that well ? 

A. Ever since it was put in. 

Q. 19. Have you obtained a good supply of water from it during 
that time?. 

A. Plenty for the house use. 

Q. 20. Who put in the well at the barn ? 

A. Mr. Cox. 

Q. 21. Did you assist in the making of that well, or was you 
present at any time during the construction of it? 

A. I helped him put the braces in as far as it was dug down. 

Q. 22. How far did you dig down, to where the boxes were put 
in? 

A. I think some 6 or 7 feet. 

Q. 23. How was the well constructed after that? 
949 A. It was bored down to the water; then he took the pipe, 
shoved it down to the water, took a square scantling, think 
he probably drove it 2 or 3 feet, and screwed his pump on. 

Q. 24. Please describe the pipe that he drove down and the point 
that is on the same. 

A. The pipe was 1} inch; holes drilled in its screen, soldered on 
over the holes, wooden plug in the end of it. 

Q. 25. How large was the hole that was bored down to the water, 
as you say? What was the diameter of it, as near as you can 
give it? 
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A. I think it was bored with a 23-inch auger. 
Q. 26. Have you pumped water out of that well and used it ever 
since it was put down ? 

A. I can answer that two ways. The well failed and I had to 
have it taken up and overhauled. We used it up to the time of 
taking it up but it did not amount to anything. 

Q. 27. How long did you use it before you took it up? 

A. Somewhere in the neighborhood of 6 months. 

Q. 28. Describe particularly how you got the pipe out of the ground. 
A. The men who overhauled it took it with their hands and pulled 
right out. 

Q. 29. How many men were there who assisted in pulling it up? 
A. Two (2) of them. 

Q. 30. What was the length of the pipe and what was the charac- 
ter of the soil? 

A. 16 feet from the bottom of the curbing; the soil is sandy. 

Q. 31. Did these two men use any other appliances than their 
hands or aid in taking the pipe out? 

A. No, sir. 

Q. 32. Describe particularly how this pipe was replaced. 

A. With a sand point: screwed onto the pipe and shoved right 
back into the hole again; then they took this square stick and 
jammed it a few times; that was the amount of work required to 

put it back. 
950 Q.33. Was the earth packed tightly around this pipe at 
the iime it was drawn, at the time of the repairing? 

A. It was not very tight. 

Q.34. Was the earth against the pipe or around the pipe at the 
time you withdrew the pipe to repair it? 

A. I should think it was; I could hear it rake against the sand or 
gravel. 

Q.35. When this pipe was replaced after repairing it was it let 
drop in the hole so that its weight would send it as far in the water- 
bearing strata as its weight would carry it? 
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A. Yes; it was dropped right in and went within a foot and a half — 


of where we wanted it, or nearly that. 

Q. 36. Have you used this well ever since that time and have you 
obtained a regular supply of water from it? 

A. After we put on the sand point we pumped out the sand; then 
withdrew it, took the sand point off, put on a different point. Since 
then I have used it right along every day. 

Q. 37. Have you ever obtained license from the complainants or 
any other person to use these weils ? 

A. I have not. 

Complainants rest. 

Def’t cross-examines witness: 

X Q. 1. When was this well at your house put in? Give the year 

as near as you can? 
A. 11 or 12 years ago. 
X Q. 2. Was it before the year 1871? 
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A. I think it was. 

X Q. 3. How long before that ? 

A. I cannot tell; it was either 11 or 12 years ago; that is as near 
as I can get at that question. 

X Q. 4. Did you own and occupy the place when this well was 

ut in? 
951 A. I did. 
X Q. 5. Have you owned and occupied it ever since? 

A. I have. 

X Q. 6. When the well was putin at the barn did the person 
putting it in claim to have a license for putting down that kind of 
a well? 

A. I think he claimed to have a license for putting them in a cer- 
tain portion of territory. 

X Q. 7. Who repaired thé well for you ? 

A. Mr. Hovey. 

X Q. 8. Did he claim to have a license for putting them in? 

A. I cannot say whether he did or not. 

X Q. 9. When the well was first made was the pipe loose in the 
hole? 

A. It was. 

X Q. 10. What kind of a point was on the first well—the one in 
the house ? 

A. I cannot say; I never saw it. 

X Q. 11. Why did not the well at the barn work before you over- 
hauled it ? 

A. The pipe would fill up with sand so we could draw no water. 

X Q. 12. Did the sand go through the screens that were over the 
holes in the pipe ? 

A. It did. 

X Q. 13. What would have been the effect if there had been no 
screens over the holes ? 

A. The pipe would have filled with sand, likely. 

f X Q. 14. Did your screens over the holes in the pipe break at any 
time? 

A. No, sir; not that we could see when we drew it out. 

X Q. 15. What. is the formation in the water-bearing stratum 
where your well is made? 

A. Very fine quicksand. 


Defendant rests. 
A. W. McCLELLAN. 


952 State oF Iowa, Black Hawk Co.: 


I, Wm. I, Burr, a justice of the peace in and for Waterloo town- 
ship, Black Hawk Co., Iowa, do hereby certify that the foregoing 
deposition of A. W. McClellan was sworn to and signed by the de- 
ponent bofore me and in my presence, and that the said deposition 
was taken by me on the 7th day of January, 1880, between the hours 
of 8 o’clock a. m. and 11 o’clock p. m., at the place and for the pur- 
pose mentioned in the caption hereof. 
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Witness my hand this 7th day of January, 1880. 
[SEAL. | W. J. BURR, 
Justice of the Peace. 
953 STATE OF IowA, i 


Black Hawk County, f 


I, A. J. Edwards, clerk of the district court in and for said county 
(a court of record, using a seal of office and having common-law 
jurisdiction), do he reby certify that W. I. Burr was, on the 6th & 7th 
days of January, A. D. 1886, a legal acting justice of the peace within 
and for the county of Black Hawk, duly commissioned and qualified 
according to law and authorized to take acknowledgments and ad- 
minister oaths in said county. 

[In testimony whereof I have hereunto subscribed my name and 
affixed the seal of said court, in Waterloo, in said county of Black 
Hawk, this 18th day of July, A. D. 1881. 


[SEAL. | (Signed) A. J. EDWARDS, 
Clerk District Court. 
954 [Endorsed :] Andrews vs. Hovey. Deposition of T. Dobson 


etal. Opened « filed Oct. 18th, 1881. E. R. Mason, clerk. 


955 ot ey 
W. D. Annprews ef al. vs. GeorGE Hovey et al. 


In pursuance ‘of stipulation and by agreement of parties the fol- 
lowing evidence was taken before me, at the city of Independence, 
lowa, on the 14th day of January, 1880. 

Bickel, West, & Eastman appeared for plaintiffs and Lake & 
Harmon ap peared for the defendants. 


Ex1as 8. Hovey, being produced, sworn, and examined on the 
part of plaintiffs, deposed as follows : 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is Elias 8S. Hovey; am 56 years of age; reside in 

butler county, lowa; am a farmer. 

Q. 2. Was you evera member of the firm of Hovey Bros., of In- 
Pater , lowa, who were engaged in the manufacturing of iron 
or tube wells? 

A. I was. 

Q. 3. Of whom was that — composed ? 

A. In the first place, of KE. S. and E. A. Hovey; afterwards George 
was taken in as a partner; Geo rge Hovey is the defendant. 

Q. 4. At what time did he become a member of the firm of Hovey 
Bros. ? 

A. I can’t tell exactly; I think in the spring of 1870 or 71. 

Q. 5. What time in the spring of ’70 or ’71% 

A. Well, Mareh or April, I think. 

Q. 6. How long did that partnership of Hovey Bros., of which 
George was a member, es 

A. I should think 2 or 3 years; I have no dates of which I could 
be certain. 


. 
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Q. 7. What year was it dissolved ? 

A. I could not tell surely. 

@. 8. Was it in 73 or 74? 

A. I could not tell. 

Q. 9. During the time you were in partnership did you do any 
work in Fayette county ? 

A. I could not tell that, as we worked separately most of the 

time. 
956 Q. 10. Have you got any books or papers pertaining to your 
business while George Hovey was a partner? 

A. No, sir. 

Q. 11. What has become of them ? 

A. I delivered them to my brother, E. A. 

@. 12. When ? 

A. I think about two years after we dissolved partnership. 

Q. 15. Go on and give a list, as far as you can, of all persons for 
whom the firm of Hovey Bros., when Geo. Hovey, the defendant, 
was a copartner, put down wells in Johnson county, Iowa. 

A. I don’t know as I was ever in Johnson county; I don’t — but 
I was. 

Q. 14. Go on and give a list, as far as you can, of all persons for 
whom the firm of Hovey Bros. put down wells while Geo. Hovey 
was a partner of said firm in the State of lowa. 

A. Not having any books for reference, I could not give the 
names ; I could not make a list. 

Q. 15. Then I understand you to say that you cannot give the 
name of any person for whom you put down wells in Lowa at that 
time? 

A. I don’t pretend to say that exactly, but I can’t give a list. 

Q. 16. Go on and state every one that you can now remember. 

A. Being engaged in the business before and after, and not having 
any dates to refresh my memory, I could not positively swear to one. 

Q. 17. State, as near as you can, about how many tube wells you 
put down during the time Geo. Hovey was a copartner with you. 

A. The most of the time he was a partner my work was outside 
the State and alone from the firm; have no idea what my partners 
done. 

Q. 18. State, if you now remember, whether it was the spring of 
70 or ’71 that you went into partnership with George Hovey. 

A. I think ’71, but am not positive. 
957 ©. 19. What was the title of the firm after he went out of 
the firm? 

A. That dissolved the firm and it was every one for himself. 

Q. 20. Who did you have in the employ of the firm at the time 
you were in partnership with George Hovey? 

A. Well, I could not give them all. I think George Woods, Jolin 
Sankey; am not positive about Sankey. I know George’s boys; 
some of them worked for us; there were others, but I could not 
state. 

Q. 21. Where does George Woods now reside? 

A. I do not know. 
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Q. 22. Where was he when you last knew of him? 
A. He was working for Ed. Cobb in Independence about 5 years 
ago. 


firm of Hovey Bros., while George Hovey was a member, put down 
according to the process or description given in the letters patent 
issued to Elias 8. Hovey, of Independence, Iowa, or was it by a dif- 
ferent process and in a different manner that these wells were con- 
structed ? 

A. Before George became a member we had arrived at this pro- 
cess and found it was the only process by which we could make 
wells successfully or easily; that was the method we adopted and 
I suppose they were all made in that manner. 

Q. 24. Are you the patentee named in the patent referred to? 

A. I am the Elias 8S. Hovey, of Independence, Iowa, to whom a 
patent was issued. 

Q. 25. For what purpose was the patent issued ? 

A. I suppose it was to cover this new arocess of constructing 
tube wells. 

Q. 26. What was the date of the discovery of that new process 
that was patented by you? 

A. I don’t think any man could tix a date; it was not discovered 
in one day or one year. 

Q. 27. Was it previous to your entering into copartnership with 
George Hovey ? 

A. Yes, sir. 

28. About how long? 
Not very long. 
Q. 20. Was it a year? 
A. I think not. 
Q. 30. Was it six months ? 
A. 1 could not tell, 
Q. 31. What were the points that you designed to cover by your 
Invention ? 

A. Of separating the fine sand and dirt from the gravel and coarser 
sand and cleaning out a water bed for the fine screen that was 
finally put on to the bottom of our well so that the water would 
flow more freely. 

Q. 32. How did you make tube wells prior to this invention? 

~A. Well, we made them a good many different ways; usually by 
putting on the fine screen, driving that into the water bed, attaching 
a pump. : 

Q. 33. Now describe the difference in your manner of construct- 
ing these tube wells after you had made this discovery for which 
you say you obtained a patent and before that date. 

A. When we first commenced we always put on a screen that we 
intended to leave for the water to come through into our well; we 
found that we could not get, one out of twenty, that water would 
flow freely from the pump; afterwards, in all instances, we drove 
down a screen coarser than the one we intended to leave and pump 


Q. 
A. 


Q. 23. Were these tube wells that were put down in Iowa by the 
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water and sand and dirt; then pulled that out, attached our fine 
screen, and put that down ; then the water flowed more freely. 
Q. 34. How much further would you drive the first tube than you 
would the second—the one you left in the ground? 
A. Usually not much. 
Q. 35. Do you know a man by the name of George W. Brown, in 
Fayette county ? 
A. Well, there isa man by the name of Brown. I think it is 
George ; I won't be positive. 
Q. 36. Do you remember of putting down a well for him ? 
A. I helped to pull up an old well and fix it over; I think 
moved it. 
959 Q. 37. When was that? 
A. Well, I think ’69 or ’70. 
Q. 38. Do you know a man by the name of V. L. Johnson who 
lives at Johnson’s Mills, Fayette county, Iowa? 
A. I did some years ago. 
Q. 39. Did you ever put down a well for him? 
A. I helped work there at a well. I have forgotten whether we 
accom plished it or not. 
Q. 40. Describe how you put down the well there; the time you 
made this well. 
A. I think we bored as usual; it would be impossible for me to 
describe it. 
Q. 41. How many methods had you at that time of making tube 
wells? 
A. Don’t know that we had more than one. 
Q. 42. Describe that method fully. 
A. I cannot. 
Q. 43. Then you don’t know what process vou did use, notwith- 
standing you say you used but one process at the time? 
A. No, sir; I do not, as the exact time of our change of process I 
cannot state. 
Q. 44. Was this change as far back as 1869? 
A. I cannot tell. 
Q. 45. Was George Hovey engaged in making tube wells after 
the dissolution of the firm of Hovey Bros. ? 
A. I think so. 
Q. 46. Have you no data or information by which-you could de- 
termine when the firm of Hovey Bros. commenced or when it ended ? 
A. None that I know of. 
Q. 47. What time did you quit business and go on your farm ? 
A. I think it was four years last April. 
Q. 48. How long before you went on your farm did the firm of 
Hovey bros, dissolve ? 
A. Don’t remember; more than a year. 


Adjourned until 1.30 for dinner. 
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960-961 Met, pursuant to adjournment, at 1.30 p. m., Extras S. 
Hovey on the stand : 


. 49. What counties in Iowa did you put down wells while 
George Hovey was a member of the firm of Hovey Bros. ? 

A. I could not state what counties from the fact that I was not 
with them most of the time. 

Q. 50. Who were the nembers of the firm of Hovey Bros.? Give 
the names. 

A. E.S., E. A., and George. 

Q. 51. Did you not know, at the time you applied for the patent 
you speak of, that Nelson W. Green, at a long time before, published 
a pamphlet in which he gave a description of the same process 
which you claim to have patented ? 

A. I did not. 

Direct rests. 

» E. 

X Q. 1. State whether or not the process for which you obtained 
a patent covered anything more than the cleansing out of the coarse 
sand from the bottom of the well. 

A. I don’t know whether it did or not. 

X Q. 2#Was this process invented and patented to you before 
Geo. Hovey went into the firm of Hovey Bros. ? 

A. It was invented, but not patented. I think it was applied for 
before he went in; [ am not positive. 

X Q. 3. After George Hovey went into the firm of Hovey Bros. 
did you s see him make any wells? 

A. I think I did see him help. 

X Q. 4. How many did you see him make? 

A. Some, but not many. 


(Signed) E. S. HOVEY. 


Subscribed to in my presence and sworn to by E. S. Hovey this 
14th day of Jan., 1880. 
[ SEAL. | (Signed) FRANK JENNINGS, 
Notary Public. 


(En’d:) Filed Nov. 26, 1880. E. R. Mason, clerk. 


962 ANDREW FountAIN, of lawful age, produced, duly sworn, 
and examined, testified as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. Name is Andrew Fountain: age is 49 years; live in Lucas 
township, Johnson Co., Iowa; occupation, a farmer. 

Do you know the defendant, George Hovey, of Independ- 

ence, lowa? : 

A. Tam not much acquainted with him ; have only seen him two 
or three times. 

Q. 3. Do you know of the firm of Hovey Bros., of Independence ? 

A. I don’t know anything about them, except those who were at 


my place to put my well in. 
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Q. 4. How many wells have you, where are they located, and what 
kind of wells are they ? 

A. I have but one; it is close to my house, in Lucas township, 
Johnson Co., lowa ; it is one of those iron pumps. 

Q. 5. When was this well made, who made it, and how was it 
constructed? State particularly. 

A. I think it was about seven years ago last summer; it was 
made by Mr. Hovey ; it was bored down—don’t know how far; first 
place they dug a hole and then bored; I was not there all the time. 

Q. 6. Who were present during the time this well was made? 

A. There was no one except myself and family. 

Q. 7. You say that the parties putting down this well bored. 
What size auger did they bore with and how far did they bore? 
State as near as you can. 

A. I think it was a two-inch auger; I think they bored about 20 
feet. 

Q. 8. What did they do when they got through boring? 

A. They put down a pipe and pumped out the fine sand; it was 
an iron pipe. 

Q. 9. Did they force or drive the pipe in the ground ? 

A. I did not see them drive it in the ground; I saw them have 

ahold of the pipe, but don’t know just how they fixed it. 
963 Q. 10. Will you swear on your oath that you did not see 
them drive, force, or press this pipe into the ground after 
boring as you have icaninel? 

A. I did not see them drive it in. 

Q. 11. Do you refuse to give any other answer to above question ? 

A. I don’t know anything more about it than what I have told. 

Q. 12. Interrogatory No. 10 is now read to the witness and a full 
answer is insisted upon. 

A. I did not see them drive it or force it or press it into the ground ; 
I went off to my work and I[ don’t know just how they fixed it. 

Q. 13. How long have you used this well ? 

A. I think it is seven years last summer. 

Q. 14. How do you get water out of it? 

A. I pump it out. 

Q. 15. Have you ever taken this tube up since it was first put 
down ? 

A. No, sir. 

Q. 16. Do you obtain a good supply of water from this well, and 
has it furnished a good supply ever since it was first put down? 

A. Yes, sir. 

Q. 17. Did you contract with George Hovey, the defendant, or 
Hovey Bros. to put this well in; and, if so, what kind of a well did 
you contract for, and was it or was it not called a driven or drive 
well? 

A. I don’t recollect which I contracted with ; there was neither of 
the Hoveys along; his work hands put it in; I don’t recollect as 
they said how they were to put it in; they said they would put in 
an iron pump; they said they would putin a galvanized iron pump ; 
that is all I know about it. 
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Being unable to complete the taking of this deposition, I adjourned 
the further taking of the same to one and a half o’clock p. m., Jan. 
21st, 1880. 

[ SEAL. | (Signed) JAMES W. CONE, 
Notary Public, Johnson Co., Ia. 


964 JAN. 21st, 1880—1} o’clock p. m. 
Met pursuant to adjournment. 

Q. 18. Who did you pay for putting in this well ; and, if you took 
a receipt for it, how was it signed ? 

A. 1 don’t recollect who I paid. I paid it, though. I gave my 
note for the same and paid the note at the bank here and got the 
note, 

Q. 19. Have you that note in your possession now? 

A. I cannot tell whether I have or not. 

Q. 20. Who did you give this note to? 

the man who pat in the well, and don’t know to 
mr} nade pavable 
QQ. 21, What kind of soil is it where this well is made? Deseribe 
it, as particularly as you can 
A. Ut is sandy soil mostly, It is pretty much all sand where they 
dug down, There are some places where it is all sand, and some 
where itis clay. It is all sand where they made this well. There 
is no clay there that | know of. 

Q. 22. Does this iron tube that you have described set firmly in 
the ground with the earth against the tube? 

A. Yes; it sets firm in the ground, so far as I know. 

Q. 23. Then am I to understand you that there is no space around 
this tube, but that the earth lays tight against the tube ? 

A. It is tight around the tube, so far as I know. I never went 
down to look. 

Q. 24. If, at the time you made your affidavit for the defendant 
in this action, you distinctly remembered how this well was made, 
and at that time stated you were present during the time it was 
made, how can you now swear that you were not present and do not 
know anything about it ? 

A. I said I was present a part of the time. 

(). 25. Do you know whether in boring this well it was bored to 
the water or not? 

A. I do not know anything more about it. I was not with them 
all the time, and don’t know just how they fixed it. 

Q. 26. Then you swear now that you don’t know whether they 

bored it to water or not? 
965 A. IL don’t know whether they bored to water or not, or 
how they did get it. 

Q. 27. Was there any driving done above the water ? 

A. I did not see any driving done at all. 

Q. 28. Can you state positively that there was no driving done 
above the water ? 

A. I cannot; I did not see any driving above the water. 


—— 
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Cross-examination: 


X Q. 1. Was you present all the time the men were putting in 
this well ? 

A. I was not. 

X Q. 2. How deep was the hole they dug and boxed up before 
they commenced boring? 

A. I don’t know how deep it was. 

X Q. 3. Have you ever been down into that hole to see if the 
earth was pressed tightly against the pipe ? 

A. I have been down there, but never examined it. There was 
water standing in the hole that leaked out of the pipe, and I sup- 
vosed it was tight. 

X Q. 4. When the pipe was first put in did you examine to see if 
the earth was tight against the pipe ? 
A. No; I did not. 


his 
(Signed) ANDREW x FOUNTAIN, 
mark, 


(Attest:) (Signed) JAMES W. CONE 


Subseribed and sworn to by Andrew Fountain before me this 
Zist day of January, 1880, 
[ SEAL. ] (S'g'd) JAMES W, CONE, 
Notary Public, Johnson Co., Lowa. 


966 Mary J. Loan, of lawful age, produced, sworn, and ex- 
amined, testified as follows : 


Q. 1. State your name, age, residence, and occupation. 

A. My name, Mary J. Loan; age, 44 years; residence, Pleasaut 
Valley township, Johnson county, lowa ; occupation, housewife. 

Q. 2. Have you ever had a well made in thiscounty? If so, state 
where, by whom made, when it was made, and how it was con- 
structed. 

A. I had a well made in Pleasant Valley township, Johnson 
county, Iowa; made by Gorge Hovey, as near as I can tell: it was 

ut in six years ago lust summer; can’t give the month; I paid but 
little attention to the manner in which it was constructed, as I was 
busy with my work in the house; my husband attended to the busi- 
ness. In the first place, 1 know they dug a place about four feet 
deep and framed that up, and as for the balance can’t tell anything 
about it until they had it about completed. As I was passing the 
»orch one of the boys said I would soon have water without carry- 
ing it. They were fixing something about the pipe, and one of the 
boys stepped off the end of the porch and picked up a board about 
a foot square and asked Mr. Loan if he had a maul which they 
could have for a little while ; he said he had a sledge-hammer, and 
they laid this board on the pipe and then hit it one or two licks. 
This is all I can say about the pump. 

Q. 3. What kind of a pipe was this? 
A. 1 suppose it was iron. 
25—16 
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Q. 4. Did you see the parties who made this well force the pipe 
down in any other way than the way which you describe? 


A. I did not. 
Cross-examination : 


X Q. 1. Was George Hovey present when this well was put in? 

A. No, sir; I don’t think he was. 

X Q. 2. Did you at any time have a visit from the attorneys or 
agents of the complainants in this action to get you to make an 
affidavit ? 

A. Yes, sir. 
967 X Q. 3. State whether they made you any promises about 
not bringing suit against you; if so, state what they said. 

A. Yes, sir; Mr. Holmes did. He said he had been down in the 
ralley trying to get some witnesses: He said Mr. Emmons, a brother 
of mine, would give him no satisfaction, and he would not come 
off as well as he thought he would by it. He assured me that there 
should nothing come against me for the pump; that he would clear 
me, and I told him I would not swear to a falsehood for Mr. 
Hovey or him or any one else; that I had paid for the pump once, 
and if I had to pay for it again it was all right. 

X Q. 4. Did Mr. Holmes represent that he was working for Mr. 
Hovey or against him? 

A. He represented that he was working against him. 

X Q. 5. Was this promise made before you had signed the affi- 
davit ? 

A. I really cannot say. 


Redirect : 


R. D.Q. 1. Do you know whether or not in the making of the 
well described in your direct examination the pipe was driven into 
the ground as much as three feet? 

A. No; I cannot say whether it was driven a foot. 
RK. D. Q. 2. Can you say that it was not driven three feet ? 
A. No, sir; I could not. 


Recross-examination: 


R. X Q. 1. Did you see them drive any on the pipe except the one 
or two strokes you spoke of in your first examination ? 
A. No, sir; I did not. 


her 
(Signed) MARY x J. LOAN. 
mark, 
(Attest:) (S’g’d) JAMES W. CONE. 


Subscribed and sworn to by Mary J. Loan before me this 21st day 
of January, 1880. 
[SEAL.] (S’g’d) JAMES W. CONE, 
Notary Public, Johnson Co., lowa. 
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968  GeroRGE W. Loan, of lawful age, produced, sworn, and exam- 
ined, testified as follows: 

Q. 1. State your name, age, residence, and occupation. 

A. My name is Geo. W. Loan ; age is 46 years; residence, Pleasant 
Valley township, Johnson county, Iowa ; occupation, a farmer. 

Q. 2. Do you know George Hovey, the defendant in this action? 

A. I know two_of the Hoveys, but don’t know the given names of 
either; I think one of them introduced himself to me as Geo. 
Hovey; I think he was the slimmest one. 

Q. 3. Did Geo. Hovey or Hovey Bros. ever put in a well for you? 
If so, state particularly how it was spautvastall 

A. Their men put in a well for me; it was an iron well; he bored 
a hole in the ground; before that he dug a hole about five feet deep 
in the ground, and then he bored the hole, and then put down what 
he called a sand pump and pumped out considerable sand and 
water; then called that out and put down the pump that is there 
now on my place. 

Q. 33. After boring as you have described, did they force, drive, 
or in any other way place this tube below the point at which they 
bored ? 

A. I can’t say whether they forced it below the point to which 
they bored or not; I did not see them driving; I was there all the 
time, to the best of my knowledge. 

Q. 4. What kind of soil is it where this well is put down ? 

A. It is sand and clay. 

Q. 5. About how far down does the clay extend? 

A. The only clay I know of after he dug down to the bottom of 
the box is a strip of clay an inch thick; this, 1 think, was twelve 
feet from the surface. 

Q. 6. About how long, as near as you can state, was the entire 
length of the pipe which forms this well ? 

A. Between 23 and 30 feet. 

Q. 7. How far did they bore in making this well ? 

A. The depth of the well, I suppose. 
969 Q. 8. Is there any quicksand below the clay you have 
spoken of? 

A. Not that I know of till you come to water. 

Q. 9. How far is it from the surface of the ground until you come 
to water where this well is made? 

A. I cannot say. 

Q. 10. How are you able to state that they bored the entire length 
of this well ? 

A. The reason I make the statement of that kind, they put the 
pump down and took their hands and wrenched it around awhile 
and tried it and said that there was water a plenty; when they put 
the platform on top they had to raise it a little, and they tried it 
again before they made the platform stationary, and said that there 
was plenty of water, and fastened it down. 

Q. 11. When they got their pipe ready to place in their bored 
hole, before they finally let it down, how far did the pipe project 
above the ground ? 
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A. I don’t recollect how far up it projected; it may have been 
from 6 to 8 feet. 

Q. 12. Did you see them lower the pipe down from this point 
above described ; and, if so, did they lower it gently or did they let 
it drop? 

A. I saw them let it down ; they lowered it gently and did not let 
it drop; they did not let go it. 

Q. 13. Is the earth packed tightly around this pipe? 

A. Yes, sir. 

Q. 14. Does it furnish a continuous supply of water ? 

A. When the sucker and packing are all right it does. 

Q. 15. When was this well made? 

A. Between 6 and 8 years ago. 

Q. 16. Do you know of the defendant, Geo. Hovey, having made 
other wells? 

A. I have seen their men at work at probably two other wells. 

Q.17. Did you ever see them force or drive the tube into the 
ground while constructing these wells ? 

A. No, sir; I did not. 

Q. 18. You have stated that in making your well you saw 
970 them take hold of the pump and wrench it around; please 
state, whether or not, this was for the purpose of settling the 

pipe further in the ground. 

A. I suppose it was; they said it was to make it solid. 

Q. 19. Does the inside of this tube that was placed in the ground 
form the only lining to the well? 

A. I suppose so; I don’t know of any other lining. 


Cross-examination : 


X Q. 1. Is there nothing mixed with the sand where Hovey made 
this well for you? 

A. I can’t say, only as they bored out the earth there might have 
been some gravel with it. 

X Q. 2. When they put this tube into the hole which they had 
bored, was the earth then packed close around the tube? 

A. No,sir. 

X Q. 3. When did you first notice that the earth was packed 
closely around the tube? 

A. When they had pumped out water and washed the sand around 
it—about an hour, or it might not have been so long, after they put 
the pump down. : : 

X Q. 4. Was this around the temporary or permanent one? 

A. Around the permanent one. 

X Q. 5. When the water was pumped out and washed sand in 
around the pipe, did they pack it in there ? 

A. I think not; they said it would naturally pack in solid. 

X Q. 6. How much space was there between the pipe and the sand 
before they pumped any water in ? 

A. There was about a quarter of an inch. 


(Signed) GEO. W. LOAN. 


T 
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Subscribed and sworn to by Geo. W. Loan before me this 22d 
day of Jan., 1880. 
[ SEAL. ] (Signed) JAMES W. CONE, 
Notary Public, Johnson Co., Lowa. 


971 Wm. Gaunt, of lawful age, produced, duly sworn and ex- 
amined, testified as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. My name is Wm. Gaunt; age, 55 years; residence, Pleasant 
Valley township, Johnson Co., lowa; occupation, a farmer. 

Q. 2. Do you know the defendant, Geo. Hovey, or Hovey Bros., 
of Independence ? 

A. I know the Hoveys, but could not call them by name sepa- 
rately. It seems to me one of them called himself George and there 
was another one. They were at my house frequently. 

Q. 3. State if you have an iron or tube well; and, if you have, state 
who made it, and how it was constructed. 

A. Yes, sir; I have what I call a tube well—iron; it was made by 
the Hovey Bros. They commenced to make the well by digging 
down about 5 or 6 feet. They took a 2 or 2} inch auger and bored 
in the ground about 20 or 22 feet. They then got what they called 
their sand pump and put it in this hole and drove it about a foot, I 
think. They primed the pump and pumped sand and water until 
the water came near clean. ‘They then took that pipe and pump out, 
and then they commenced to put the other one in, and kept coupling 
the joints on with tongs until they got 21 feet of pipe and pump all 
together. Then they primed the pump and pumped 15 or 20 
buckets of water. 

Q. 4. When was this well made? 

A. As near as I can tell, it was from 6 to 8 years ago. 

Q. 5. When you say they bored down 21 or 22 feet do you mean 
to be understood in that way ? 

A. I mean to take it from the level of the surface of the ground 
before any was dug out. 

Q. 6. What kind of soil was it where this well was made? 

A. About 6 to 7 feet in a black sandy loam that comes into yellow 
sand, and that is as far as I have ever seen into it. 

Q. 7. What was on the end of the pipe placed in the hole you have 

described ? 
72 A. A wooden plug was in the end; the pipe for about 3 
feet had small holes in it and with a screen on the outside. 

Q. 8. What is the size of this iron tube or pipe? 

A. From the best of my knowledge, it is from an inch and a fourth 
to an inch and a half inside measure. 

Q. 9. What is the diameter of these couplings which you have 
described ? 

A. They are from an inch and three quarters to two inches in 
diameter. ‘This is outside measurement. I never measured them. 
Q. 10. Was this tube or pipe forced or driven into the ground? 

A. It seems to me not; only the mud pump was driven down 
about a foot. 
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Q.11. Did you see the last tube let into the well? 

A. Yes, sir; I saw the whole of it. 

Q. 12. Now, please state whether this tube was lowered down the 
dug hole gently, or was it let drop any portion of the way ? 

A. It was let down, as near as | can recollect, gently and carefully. 
There was two in the dug part putting together the couplings and I 
was above helping. 

Q. 13. Is the earth packed tightly around this tube and does this 
tube form the well, or does the inside of the tube form the only lining 
to the well? 

A. It was packed tight. They were tramping around it. The 
tube forms the well and the inside of the tube forms the only lining 
to the well. 

Q. 14. Have you ever taken this well up since it was first put 
down? If you have, state when and how often. 

A. I have taken it up once since it was first put down, about three 
or four years ago, as near as I can recollect. 

Q. 15. Was the earth packed tightly around the tube when you 
took it up? 

A. Yes; the earth was packed tightly. 

Q. 16. How did you get it out of the ground? 

A. | took the top part off and a man and myself with a rope and 
lever lifted it up. 

Q. 17. Has this well supplied you with a continuous 
973 supply of water since it was first put down, except such time 
as you were repairing it ? 

A. Yes, sir; have had all the water I wanted for stock and all. 

Q. 18. You say at the time the well was first made that those mak- 
ing it tramped the earth tight around the pipe. Now, state if any- 
thing was said by those making the well at that time as to why they 
packed the earth tightly around the pipe. 

A. There was nothing said by them. 


Direct examination rests. 
Cross-examination: 


X Q. 1. Did the men that put in this well pack the dirt against 
the pipe, or did they just walk around on the bottom of the dug pit 
while fixing the pipe? 

A. They were walking in there and tramping around, and the 
earth was up against the pipe when I saw it. 

XQ. 2. Did not they move this pipe while putting on the plat- 
form over the pit? 

A. The spout and handle were the wrong way and they turned 
pump and pipe around, as [ wanted to. 

X Q. 3. What did they use to turn it with ? 

A. One had a pair of tongs on the pipe and the other had hold of 
the pump and told him when to stop; it seemed to turn easy. 

X Q. 4. Did not this moving of the pipe pack the dirt back away 
from the pipe again ? ; 

A. I could not state, as 1 did not go down to see it. 
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X Q. 5. When this pipe was first put in the hole was there not a - 
space between the pipe and the earth in the hole? 
A. I can’t say that [ noticed it. 
X Q. 6. Was Geo. Hovey present when this well was made? 
A. No, sir. 
X Q. 7. Were either of the Hovey brothers present ? 
A. No, sir. 
X Q. 8. Were either of the Hoveys present when you took up this 
well? 
974 A. No, sir. 
X Q. 9. Did they or their men have anything to do with 
taking it up about three or four years ago? 
A. No, sir. 
X Q. 10. Did you and the other man have any difficulty in lifting 
it out? 
A. No, sir; it came out easy. 
(Signed) WILLIAM GAUNT. 


Subscribed and sworn to by Wm. Gaunt before me this 21st day 
of Jan., 1880. 
[SEAL. | (Signed) JAMES W. CONE, 
Notary Public, Johnson Co., Iowa. 


Being unable to complete the taking of these depositions, and by 
consent of counsel, adjourned the further taking of the same to seven 
and one-half o’clock p. m. of January 21st, 1880. 

[ SEAL. ] (S’g’d) JAMES W. CONE, 


Notary Public, Johnson Co., Lowa. 


975 JAN’Y 21st, 1880—seven and one-half o’clock p. m. 
Met pursuant to adjournment. 


Davin B. Cox, of lawful age, produced, sworn, and examined, tes- 
tified as follows : 

Q. 1. State your name, age, residence, and occupation. 

A. My name is David B. Cox; age, 64 years; residence, Lucas 
township, Johnson Co., lowa ; occupation, a farmer. 

Q. 2. Are you acquainted with the defendant, George Hovey, or 
Hovey Bros., of Independence ? 

A. I am not particularly acquainted with them. I have seen two 
men who claimed that wastheirname. ‘They lived at Independence, 
Buchanan Co., Iowa. 

Q. 3. Was either of these men called George Hovey? 

A. The one I have seen the oftenest said that was his name. 

Q. 4. What business was he engaged in? 

A. They were in the well business. 

Q. 5. What kind of wells did they make? 

A. What we term iron wells. 

Q. 6. Did the defendant, George Hovey, or Hovey Bros. ever 
make an iron or tube well for you? If you answer they did, state 
particularly how the wells were constructed. 
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A. The two old men never did put in a well for me, but there 
were two young men who claimed to be employees of Hovey Brothers, 
or Hovey & Co., did put in one well for me. They dug out 
976 a pitabout five feet deep and boxed it up and then took a big 
auger and bored down until the sand and water mixed in so 
they could bore no deeper. They could bore deeper, but when they 
pulled their auger out it would fill up again before they could get 
the auger back in. The sand and water would rush in and fill it as 
full as it was before they bored. I mean after they got to the water- 
bearing strata. It did not fill up above the water-bearing strata. 
They took their pipe and put —in the hole they bored, and then two 
of them took hold of it and shoved it down in the hole the length 
of a joint and then added another joint until they got enough pipe 
down, and then put on their pump and pumped out the sand and 
water until the water became clear. When they got the water clear 
they took this one up and put another one down in place of it; put 
on a new pump, the platform, and it was done. 

Q. 7. How large was the auger they used in constructing this well ? 

A. I can’t tell exactly, though I should judge it was not far from 
three inches. It was larger than a two-inch auger. 

Q. 8. What was the outside size of the pipe they used in this hole ? 

A. I should think it was all of two inches. 

Q. 9. Was there couplings at the joints which were larger than 
the pipe? If so, state how much larger than the pipe, outside meas- 
urement, as near as you Can. 

A. I can’t say whether there were couplings or not. 

Q. 10. What was there at the lower end of this tube or pipe differ- 
ent from the plain pipe, if anything ? 

A. I did not examine close enough to see anything there except 
the screens to let the water through. 

Q. 11. You say two men took hold of this pipe and forced it down 
in the boitom of this bored hole? State, as near as you can, how 
far they forced it down. 

A. Not far from twelve feet. 

Q. 12. Has this well furnished a continuous supply of water since 
it was first put down ? 

A. It has, when it has been kept in repair. The sucker would 

) get off once in awhile, and then it would not draw water. 
977 (). 15. Does the lining of this tube or pipe form the only 

lining of the well? 

A. Yes; it does. That pipe is all there is of the well. 

Q. 14. Did George Hovey or Hovey Bros. contract with you for 
putting in that well, or did you have any dealing with them in ref- 
erence thereto? 

A. Never had any dealing with either one of the old men; con- 
tracted with the young men and paid them. 

(. 15. Have you ever examined at any time to see if the earth is 
packed tightly around this tube; and, if so, how did you find it? 

A. I did make an examination last fall or summer. It was tight 
around the pipe then. 
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Q. 16. How far down did you examine it from the bottom of the 
vit ? 
, A. I think it was four or five feet below. 

Q. 17. What kind of soil is — where this well is? 

A. It is sand after you get down a couple of feet below the surface. 

Q. 18. When this well was first made was there any driving on 
this pipe ? 

A. I think not. I think they could have shoved it down fifty 
feet, if they had wanted to. 

Q. 19. When did they put this well in for you? 

A. It was seven years last summer. 


Direct examination closed. 


Cross-examination: 


X Q. 1. When these men quit boring could you look down this 
hole and see water in it? 

A. I did not try it. 

X Q. 2. Then how do you know that the hole tilled up when they 
took out their auger as full as it was before in the water-bearing 
strata? 

A. Because they could not make any progress. 

X Q. 3. State how vou found they did not make any progress. 

A. When they would empty the auger and would put it back they 
would find they had not gained any, as it was just where it was be- 

fore. 
978 X Q. 4. How deep down were they when they struck this 
water-bearing stratum? 

A. Twelve or thirteen feet from the surface of the ground. 

X Q. 5. Did you try the auger to see if you could put it down any 
further than they had it? 

A. I did not. 

X Q. 6. Did you look down into this hole to see if you could see 
the bottom ? 

A. No, sir; they were at work around the hole, and it was not 
my business to be at it. 

X Q. 7. When they took out the auger to empty it did they bring 
up sand or material each time? 

A. Not much along towards the last, after they got into the water 
and stuff. It would slip right off of their auger. It appeared so. 

X Q. 8. Before they got down to this water did they bring up ma- 
terial with the auger each time? 

A. They did. 

X Q. 9. When they got ready to put in the first pipe was there an 
open hole down to the water-bearing stratum ? 

A. It was open at the top and as far down as I could see. I sup- 
pose it was open down to the water. 

X Q. 10. When they got ready to put in the second pipe was there 
an open hole as far down as you could see? 
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A. There was as far as I did see down. I stood away about six 
feet from the hole and could not see as far down as though I had 
stood right over the hole. This is what I intended to say. 

X Q. 11. Did the pipe go down without meeting any obstructions, 
as far as it was down to the water? 

A. From all appearances it did. 

X Q. 12. When you examined this well last summer to see if the 
earth was packed around the pipe state at whose instance you made 
that examination. 

A. I have forgotten the man’s name; he represented himself as 
having some interest in this pump business, and belonged about 

Cedar Rapids, him or his partner. 
979 X Q. 138. Did he claim to represent the interest of the 
complainants in this suit? 

A. He did. 

X Q. 14. Now, state how you made that examination. 

A. There was a hole dug out of one side of the well; this man I 
spoke of as representing the matter came there with H. D. Rowe, 
Peter Miller, and Joseph F. Lodge and got permission to dig down 
by the side of the well until they found water, and while that was 
dug out he requested us all to examine and see if there was any 
crevice around the pipe, and we done so, all of us. 

X Q. 15. How deep did they dig that hole? 

A. I should judge that it was not far from 12 or 13 feet from the 
surface. 

X Q. 16. What did you doin examining the dirt around the 
pipe ? 

A. Nothing more than feeling around the edge of the pipe with 
asmall stick, and as they dug down you could see that the sand 
fell away from the pipe. 

X Q. 17. How many years had this well been in use before this 
examination was made? 

A. About 7 years. 

X Q. 1S. At the time they made this well was there a space be- 
tween the earth and the pipe in this bored hole? And, if so, state 
about how much. 

A. I did not examine that. 


(Signed) D. B. COX. 


Subscribed and sworn to before me by D. B. Cox this 21st day of 
Jan., 1880. 
[SEAL. ] (Signed) JAMES W. CONE, 
Notary Public, Johnson Co., Iowa. 


980 Perer MILver, of lawful age, produced and sworn — ex- 
amined, testified as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. My name is Peter Miller; age is 42 years; residence, Iowa 
City, Johnson county, lowa; occupation, cooper, well borer, and 
driver. 
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Q. 2. How many wells have you put down in Johnson county, as 
near as you can state, of bored or drive wells? 

A. I ean’t say exactly; perhaps 150 or 200. 

Q. 3. In what part of Johnson county have you made these wells? 

A. All around Iowa City—from 12 to 20 miles around it. 

Q. 4. What is the nature of the soil in this territory in which you 
have made wells? 

A. It is hard to say; one place may be all clay, and another, a 
hundred feet from it, will be all sand. 

Q. 5. Do you know the defendant, Geo. Hovey, or Hovey Brothers, 
of Independence ? 

A. I don’t know them. 

Q. 6, In making wells, when there is sand or quicksand subsoil, 
ean you bore a hole with a 3-inch auger and have a hole after the 
auger is drawn in the sand? 

A. Not if there is water with the sand; I can if there is not water 
in the sand. 

Q. 7. About how long would that hole remain in the sand after 
the auger was withdrawn if there was no water in the sand? 

A. That is something I can’t tell; some sand will cave in quicker 
than others, and some will stand longer, but not long. If it is per- 
fectly dry weather it may stand 2 weeks, or if it should rain it would 
go down right away. 

Q. 8. Have you ever made a well in this county such as is called 
a bored well? If you have, describe the process of making one. 

A. I take my three-inch auger and bore down onto the sand to 
where the water is, and then take pipe with a point on and put it in 
the hole and have the pipe standing about 6 feet out of the ground, 
and then I drive that down. Then I screw my sand pump on and 

try it to see if it pumps; if it does not I drive it down 
981 further, and if I can’t get enough water I pull it up to strike 

a vein where I can get water; then when I get water I put 
on the pump I want to leave on it and cover it up, and it is done. 

Q. 9. How long will the space remain between the pipe and the 
outside of the bored hole in such a well as you have described ? 

A. This is something no one can tell. If the ground is clay and 
the water does not get in it will stand a long time; if water gets in 
it will wash the dirt in in a short. time; if it is sand it will fill in 
very quick. 

Q. 10. You say that in making these wells you bore to the water 
stratum. Why do you not bore into the water-bearing stratum ? 

A. It would be a waste of time, as it would leave no hole open. 

Q. 11. How far can you force a rod or tube without driving it In 
the bettom of such a well as you have described—that is, through 
sand and gravel stratum ? 

A. That is different. In some places not more than six inches; 
in others from two to four feet. 

Q. 12. Can you, by working the pipe up and down or chucking 
it, force it ordinarily more than four feet ; if so, how much further? 

A. I never tried it. 
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Q. 13. Have you examined a well on the premises of D. B. Cox 
within the last year? If so, state how you made such examination, 
for what purpose, and the result of your examination. 

A. Yes, sir; I have. I dug a hole on the north side of the well 
about three by four feet, and dug down as far as I could—about 
nine feet; then it caved in on me and I had to stop; then I took 
my three-inch auger and bored down to the water; then I bored ten 
times down into the water and sand about two fect, and I would 
take my auger out and go to replace it in the hole again, and it 
would be closed up. I examined it for the purpose of ascertaining 
whether this well was bored or driven; we found it, if anything, a 
little softer close to the pipe than any other place, and found a little 
black ring, I should judge, about three inches in diameter around 

the outside of the pipe. 


982 Q. 14. Was the earth packed tightly around the pipe as far 
as you examined it? 
A. Yes, sir. 


Q. 15. You state that the earth was a little softer close to the pipe 
than elsewhere; would or would not the water escaping from the 
vent in the pipe produce that result ? 

A. It could not; it was all sand. 


Plaintiffs rest direct examination. 
Cross-examination : 


X Q. i. What was the size of the pipe in D. B. Cox’s well? 

A. It was one and a fourth inches inside and one and one-half 
inches on the outside. 

X Q. 2. If you bore into well-packed sand and keep it dry would 
not the hole stand more than two weeks? 

A. I never tried it; my judgment is, though, that it can’t stay 
very long. 

X Q. 3. How long would it stand in clay ? 

A. If no water or frost would get to it, would stand for years. 

X Q. 4. You dug down about nine feet at Cox’s well, you say. 
Was not a well pit ‘of five feet dug when the well was made ; if so, 
did you go more than four feet below the bottom of the pit ? 

A. This pit was on the south side of it, right close to it, and was 
about five feet deep, and we dug about four feet below it, and the 
rest I bored. 

X Q. 5. How deep did you bore at D. B. Cox’s well to find water, 
measuring from the top of the ground ? 

A. Thirteen feet. 

S’g’d) PETER MILLER. 


Subscribed and sworn to before me by Peter Miller this 21st day of 
Jan., 1880. 
[SKAL. | (S’g’d) JAMES W. CONE, 
Notary Public, Johnson Co., Towa. 
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Being unable to complete the taking of these depositions, I do 
hereby adjourn the further taking of the same to 8} o'clock a. m. of 
Jan. 22d, 1880. 

[ SEAL. ] (Signed) JAMES W. CONE, 
Notary Public, Johnson Co., Iowa. 


983 JAN. 22d, 1880—8} o'clock a. m. 
Met pursuant to adjournment. 


H. D. Rowe, of lawful age, produced, sworn, and examined, testi- 
fied as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. My name is H. D. Rowe; age, 26 years; residence, Iowa City, 
Johnson Co., Lowa, and occupation, attorney-at-law. 

4. 2. Were you present, in May, 1879, at the examination of the 
well on the premises of D. B. Cox, in Lucas township, Johnson Co., 
Iowa? If you was present, state what was done and what you ob- 
served as to the condition of that well, if anything. 

A. I was present. The boards from around the top of the well 
were removed, and a man—lI think his name is Peter Miller—went 
down in the hole which had been dug around the pump. This hole 
was about three by five feet and five feet deep, as near as I can ree- 
ollect. This hole was lengthened, I think, some two or three feet. 
The hole was then sunk, I think, to the depth of about ten feet 
from the surface. While the hole was being dug Mr. Parsons re- 
quested me and also Mr. Miller and Mr. Lodge, and did himself, go 
down into the pit and examine as to the solidity or compactness of 
the earth in the bottom of the pit, and especially around the tube. 
I probed with a stick—I think it was a round stick about an inch 
in diameter—and invariably the earth was more solid and compact 
around the tube than elsewhere in the pit. This probing process 
was gone through with every foot or two in going down. Now, 
when we had reached about the distance of ten or eleven feet from 
the surface of the earth it began to cave in, and Miller said it 
was useless to attempt to dig further; then, upon the request of Mr. 
Parsons, Mr. Miller sunk a hole down, just the square of the spade, 
right by the side of the pipe; he then bored a hole with, I think, a 
two-inch auger—it might have been larger—down to the depth of 

twelve feet from the bottom of the pit; 1 think so; I mean 
984 from the bottom of the pit we found dug when we went there. 

Mr. Miller informed Mr. Parsons that he could go no farther, 
as the hole filled up with sand as soon as he withdrew the auger. 
By Mr. Parson’s request the auger was inserted a number of times, 
but could gain nothing; we could not sink the auger beyond a cer- 
tain depth. I assisted Mr. Miller in digging and boring. I am 
certain as to the depth to the water from the surface of the ground; 
I think—I am certain—it was twelve feet to the water from the bot- 
tom of the pit which we found there. 


Plaintiffs rest on direct examination. 
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Cross-examination : 

X Q. 1. When you were digging down by the side of this pipe did 
you notice that there appeared a ring around the pipes in the earth 
about three inches in diameter, where the earth was hardest and 
colored a little, and inside of which ring the earth was not packed 
as tightly ? 

A. I did notice a ring of darker-colored earth or surface dirt 
down for, perhaps, half the way we dug; then, after that, I did not 
notice any difference; it was all sand; I think the earth close to the 
pipe was harder or more compact all the way down. 

X Q. 2. Did you try it with anything but this round stick ? 

A. Nothing except that and the spade. 

X Q. 3. Who did the most of the digging? 

A. Mr. Miller did nearly all of it. 

X Q. 4. Was this stick sharpened at either end? 

A. No, sir; I think not. 

X Q. 5. Then I understand that this stick you tried the dirt with 
was around stick about an inch in diameter, with ends cut off 
square or nearly so? 

A. It was about an inch in diameter and rounding at the ends; 
it was a round stick. 

X Q. 6. When Miller had bored down to water with his auger 
could you look down the hole and see water? 

A. I could see no water; I looked down the hole. 
985 X Q.7. State how you could tell that the auger reached the 
water. 

A. By the little sand the auger brought up being damp. 

X Q. 8. Was the sand coarse or fine? 

A. It was coarse. 


X Q. 9. How was the sand before the auger reached water— 


coarse or fine? 
A. It was different—some coarse and some fine in different strata. 
X Q. 10. Before the auger reached the water could you bring up 
on it all the sand through which you had bored? 
A. No, sir. 
X Q. 11. What proportion could you not bring up on it? 
_ -A. I can’t say what proportion, but I know a little at the lower 
end of the auger would always drop out. 


(S'g'd) H. D. ROWE. 


Subscribed and sworn to by H. D. Rowe before me this 22d day 
of January, 1880. 


[ SEAL. | (S’g’d) JAMES W. CONE, 
Notary Public, Johnson Co., Iowa. 


986 CHarves Bb. Cox, of lawful age, produced, sworn, and exam- 
ined, testified as follows: 


(). 1. State your name, age, residence, and occupation. 
A. My name is C. B. Cox; age is 59 years; residence, Lucas town- 
ship, Johnson county, lowa; occupation, a farmer. 
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Q. 2. Do you know George Hovey or Hovey Bros., of Independ- 
ence ? 

A. I have seen Geo. Hovey two or three times; I guess that was 
his name; do not know Hovey Bros.; I never saw but one of the 
Hoveys. 

Q. 3. Did George Hovey or Hovey Bros. ever make a well for you? 
If they did, state wien and where it was located, what kind of a well 
was it, and how was it constructed. 

A. Neither George Hovey nor Hovey Bros. were present when 
the well was put in; Mr. Geo. Hovey’s son and a hired man put it 
in, as I learned from them at the time; I think it was seven years 
ago last summer; it was put in in my door yard in Lucas town- 
ship, Johnson county, Iowa. In the first place they dug a hole 
about three or three and a half feet square and about 5 or 6 feet 
deep; then they took a two-inch auger and bored and lifted out the 
sand until they came to wet sand and, I suppose, water; then they 
put in a pipe or tube and shoved it down with their hands five or 
six feet below where they had bored; then thev screwed on a pump 
on top of the pipe and drove with a sledge hammer and drove it 
down about four or five feet; they then pulled that pipe entirely out 
of the ground from the bottom; then they put in another pipe or 
tube with a screen four or five feet long on the lower end; they then 
put on the pump part of the well and it still remains where they 

ut it. 
’ Q. 4. Did they do any driving or forcing on the last pipe with a 
screen on it when they put it in? 

A. They did not drive or force it any, except what they could do 
with their hands; I think they did not force it any with their hands; 

they put this pipe in and it went down of itself; its heft car- 
987 ried it down. This 1 last pipe was smaller than the pipe they 

took out. The outside of this last pipe was not quite two 
inches in diameter. 

Q. 5. Is the earth now packed tightly around this tube, and has 
it been since about the time of its construction ? 

A. I think it is tight now, the sand around the tube; I don’t 
know as it was tight around it when made; I had no occasion to 
examine. 

Q. 6. Has that well furnished a continuous supply of water since 
it was put down, and have you used it during that time? 

A. Yes, sir. 

Q. 7. When was Geo. Hovey at your residence last ? 

A. Some time during last winter. 

Q. 8. Did he have any conversation with you in reference to this 
suit, and did he make any propositions to you in reference thereto? 

A. He had a conversation with me about a suit that was pending 
against him for the well; he made no proposition to me. 

Q. 9. Did he obtain an affidavit from you at that time? 

A. He did. 

Q. 10. Did he at that time state that he would hold you harmless 
or in any way protect you against any claim for royalty that might 
be demanded of you on account of said well ? 
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A. No, sir; he said he would try and help the well owners if 
there was any such thing as keeping them out of paying the royalty. 

Q. 11. Was this before or after you made your affidavit? 

A. I think the conversation was before the affidavit was signed. 


Plaintiffs rest direct examination. 


Cross-examination : 


X Q. 1. Did net Mr. Hovey say that he had been sued, and that 
he was going to trv and beat them in his suit? 
VSS A. I think he did. 
X Q. 2. Did he not say further that in case he beat them 
that that would let out all for whom he had put in wells? 
A. I think there was a conversation to that effect. I think that 
was the conversation. 
X Q. 3. How far is your wall from the Iowa river? 
\. About eighteen rods. 
X Q. 4. What is the character of the soil between your well and 
the river? 
A. It is clay and soil for about six feet deep and sand below that. 
X Q. 5. How deep is the sand below this clay and soil ? 
A. It is about tw enty feet of sand until you come toa strata of 
blue clay. 
X Q. 6. Is the water that supplies your well in this stratum of 


sand ? 


A. Yes, sir. 

X Q. 7. Does this sand extend to and into the Iowa river at your 
place? 

A. It extends to the river, and the bottom of the river is sand. 

X Q. 8. Do you know where D. B. Cox’s well is? If so, state how 
far that well is from the Iowa river. 

A. I know where it is, and it is a little over a quarter of a mile 
from the bed of the river as it now is, and ten or twelve rods to the 
old bed of the river. 

X Q. 9. What is the character of the soil from his well to the old 
river bed and also from there to the river as it now 1s? 

A. It is sand—pretiy much all sand from his well to the old river 
bed; from there to the new river bed it is mixed with loam and sand. 

X Q. 10. How high isthe surface of the ground at D. B. Cox’s well 
above the water in the riv er ordinarily, and how high is the soil at 
your well above the river 

A. At D. B. Cox’s I chould think it was about twelve feet ; at my 

house about fifteen feet. 
989 X Q. 11. How deep did they bore at your place before they 
struck water, measuring from the surface of the ground? 

A. About fifteen feet. 

(S’o’d) CHARLES B. COX. 


Subscribed and sworn to by Charles B. Cox before me this 22d 
day of Jan., 1880. 
[SEAL. | (S’g’d) JAMES W. CONE, 
Notary Public, Johnson Co., Lowa. 
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990 Tuomas Cox, of lawful age, produced, sworn, and examined, 


testified as follows: 


Q. 1. State your name, age, residence, and occupatien. 

A. My name is Thomas Cox; age is 35 years, past; residence, 
Lucas township, Johnson Co., lowa; occupation, a farmer. 

Q. 2. Were you present last year when the well of D. B. Cox was 
examined, and did you examine to see whether or not the earth was 
packed tightly around the iron tube which formed the well? And, if 
you did, state whether it was packed tightly around the tube as far 
as you examined it and how far did you examine. 

A. I was present when D. B. Cox’s well was examined. I noticed 
when they were digging down that the earth was up close to the 
tube, tight. I did not examine it with a stick, but watched the rest 
of them while they were doing it. We examined about twelve or 
fourteen feet of the pipe from the surface of the ground. 

Q. 3. Do you know the defendant, George Hovey, or Hovey Bros., 
of Independence ? 

A. I am pariially acquainted with George Hovey, and one of his 
brothers stayed at ny house one night. 

Q. 4. Did George Hovey or Hovey Bros. ever put a well down for 
you, and where and when ? 

A. It was George Hovey’s brother and his hired man who put the 
well down for me. It was either seven or eight years ago last fall, 
in Lucas township, Johnson Co., Iowa. 

Q. 5. Was this an iron or tube well, and did you see any driving 
or forcing by those who put it in? 

Q. 6. State what kind of a well this was and how it was made. 

A. It was a galvanized iron well. They just dug a hole about 
three feet square and six feet deep. ‘They then took what I should 
judge was a two-inch auger and bored down until they came to wet 
sand, and then they took a pipe and pushed that down into this 
hole until it went down as far as they had bored, and then they 
screwed a little piece of iron and wood on top and struck it a few 

licks with a maul; they struck it perhaps five or six 
991-1002 times. They then took off this little piece and put on a 

pump and pumped out fine sand and water, and then 
they drew this whole well clear out and took another well the same 
as the first one, with the exception of a screen three or four feet long 
on lower end. Then they put this one in the hole where they had 
drawn the other well out of. It went down very easy until they 
came to water, and then they had to push it down with their hands 
for some four or five feet. They did not use any maul on this last 
tube. 

Q. 7. Has this well furnished a continuous supply of water since 
it was put down, and have you used it since that time? 

A. Yes, sir. 

Q. 8. Is the earth packed tightly around this tube, and has it been 
tight in the ground from the time it was made? 

A. I can’t say, for I have never examined it. 
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Q. 9. Have you ever had this well up since it was put down ? 
A. No, Sir. 
Plaintiffs rest direct examination. 

Cross-examination: 


X Q. 1. When you examined this well of D. B. Cox’s did you 
notice a ring of different colored earth about three inches in diameter 
around the pipe? 

A. I did not notice it. 

X Q. 2. Did you get down into the hole they dug by this well ? 

A. No, sir. 

X Q. 8. Did you see this well of D. B. Cox’s made ? 


A. No, sir; I did not. 
(Ss ’o’d) THOMAS COX, 


Subscribed and sworn to by Thos. Cox before me this 22d day of 
Jan., 1880. 
[SEAL. | (S’g’d) JAMES W. CONE, 
Notary Public, Johnson Co., Iowa. 


Here the complainants gave notice that this closed the taking of 
testimony at this time and place. 


1003 Deposition of H. C. MoreHEAD, a witness produced and 
sworn as aforesaid on behalf of the complainants. 


Q. A What is your name, age, place of residence, and occupation? 

A. Name, H. C. Morehead; age, 43 years; reside in the city of 
Cedar Rapids, lowa, and by occupation a tinner. 

Q. 2. Was vou ever engaged in the business of constructing iron 
tube oe drive wells; and, if so, for how long a time and where? 

A. I was so engaged for about 7 years, in the city of Cedar Rap- 
ids and vicinity 

Q. 3. State how extensive your experience has been in construct- 
ing driven or tube wells in lowa. 

A. Well, I made a business of it for 3 years and done nothing 
else; put in a number of hundreds of them, but could not give the 
exact amount. 

Q. 4. Have you ever experimented to ascertain whether—how 
long a hole bored in a stratum of sand and gravel has remained a 
hole? 

A. I have. 

Q. 5. Give the result of your experiment. 

A. Well, it would not remain open any length of time. In fact, 
you can’t make a hole in water-bearing stratum or notice any I 
have ever put in. 

Q. 6. Have you ever observed or made an experiment of boring 
with an auger with a sheath attached to it into a water-bearing 
stratum of sand or gravel and withdrawing the same to ascertain 
how much of a hole was left after withdrawing the same ? 


A. I have. 
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Q. 7. Give the result of your observation and experience fully, 
and state in that connection what you have done. 

A. My experience with the auger was the same as driving a hole— 
would not leave any opening. I have bored down with the auger, 

then taken the auger out and puta stick down to see how 
1004 much of an opening there was, if any, and found the sand 

and earth fill into the hole and filled it up to within a few 
inches of the surface of the water. 

Q. 8. In the wells you have constructed have you ever been able 
to make a hole in the water-bearing formation, by either driving or 
boring, that would remain a hole long enough to enable you to 
insert a pipe in it to the depth that you had bored or driven with- 
out forcing it or driving it? 

A. To the best of my knowledge and belief, I never did. 

Q. 9. Have you ever withdrawn any of these tubes that you put 
down after you had placed them down in a bole made by a 2} or 3 
inch auger ? 

A. I have; a great many of them. 

Q. 10. State whether you have found the earth in these holes in 
contact with the pipe when you have withdrawn them. 

A. Well, I know the earth was in contact with it, because it drew 
out very hard, a great many of them. 

Q. 11. State how you made your wells. 

A. I made a hole in earth with a 2} or 3 inch auger; sometimes 
used one and sometimes the other. I would bore down as far as I 
could, until the earth would cave in on me; frequently bore down 
to the water-bearing stratum; bored as long as I could, as long as 
it would stay on the auger. I would then insert my pipe and drive 
down until [ had a sufficient water to make a well. I would insert 
what I would call my drive point without any strainer on it, then 
withdraw that, and put in my strainer—the permanent pipe. 

Q. 12. State, after inserting your last point and completing the 
well after boring, whether the earth would be in convact with the 
pipe to the top of the ground generally or not. 

A. It would be in contact with it within 4 feet from the surface. 
I generally dug that deep to put on the pump. 

Q. 15. In these pipes that you drew out of the wells that 
1005 you had bored, state-if, on examining them by withdrawing 
them, how you would find the earth around the pipe. 

A. Generally packed tight around the pipe; where there was an 
opening around the pipe was an exception, very rare. 

Q. 14. State if you ever found one that you had put down that 
way that had an opening for any considerable distance. 

A. I can’t remember of any now; can remember of one that I did 
not put in myself that was in about a year; the water from the waste 
hole run down along the pipe. 

Q. 15. State whether you ever found a difficulty in boring before 
you came to water and in loose sand and gravel so as to make a 
hole. 

A. I have a great many times had to abandon the auger and 
drive. 
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Q. 16. State if that occurred often. 

A. It occurred frequently ; a great deal of the territory where we 
put in the wells we did not have that trouble, but in places we 
would. 

Q. 17. What kind of an auger would you use? Describe it. 

A. Lhad a 23 and 3 inch wood auger with a sheath over it for 
holding the earth on the auger; I mean a steel auger made for bor- 
ing in the wood. 

Q. 18. What was the date of your first making a well by boring 
down to the water-bearing formation and then inserting a drive point 
and driving it some distance into the water-bearing stratum and at- 
taching a sand pump and pumping out the fine sand and then with- 
drawing the same and inserting in lieu thereof a pipe with a point 
with perforations and screens covering the same and using this last 
pipe as the well pit proper and pumping water therefrom. 

A. I can’t give the date, but I think it was in 1870. 

Q. 19. Was you ever able in constructing these wells to get your 
permanent pipe with gauze covered point attached to the proper 

depth without forcing or driving it? 
1006 A. [ never have; had to use some force. 
Q. 20. Does the degree of force necessary to be used differ 
in different localities or in different formations ? 

A. It does; sometimes I could churn it down with my hands and 
sometimes I would have to use my sledge after using sand point. 

Q. 21. Did you make an experiment about the 19th of May, 1879, 
here in this city in driving a wellor wells? And, if so, goon and state 
fully and particularly what you have done and the result of your 
experiment. 

A. I made an experiment then; I had drawn my auger and in- 
serted my drive point and drove into the water-bearing stratum, 
put my sand pump on, and pumped until the water became nearly 
clear. I measured the depth to know how deep it was, withdrew it, 
then inserted the stick in the hole to see how far I could insert in the 
earth ; thestick was$inch by linch. I could not get it down within 
a foot or so to where the pipe went without meeting with resistance; 
measured it at the time, but have forgotten the distance. We made 
another hole; went through the same performance, and experiment 
amounted to about the same thing ; couldn’t get the stick down into 
the water-bearing stratum without meeting resistance. 

Q. 22. In the last two wells you say you constructed how did the 
water come from the pump? 

A. The water was riley at first; then pumped until it came near 
clear, and plenty of it. 


Cross-examination by the defendant: 


X Q. 1. In trying these holes you made to see how far you could 
put a stick down was the end of the stick square or sharpened ? 

A. It was square, } inch by inch. 

X Q. 2. Was that the kind of stick used in all the tests you made? 

A. Yes, sir. 
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X Q. 3. Did you have any difficulty in getting the stick down to 
the water-bearing stratum ? 
1007 A. No, sir. 
X Q. 4. When did you so commence to put in these tube 
wells? 

A. I think in the year 1870. 

X Q. 5. How long were you at work at that business from that 
time? 

A. Up to the year 1878. 

X Q. 6. About how many did you put in before 1875? 

A. Really I have no means of knowing; I guess it was from 300 
to 500. 

X Q. 7. When you bored down did you first dig your hole about 
4 feet deep? 

A. I did not. 

X Q. 8. Did you complete your well and put in the permanent 
pipe before digging that hole? 

A. I did. 

b X Q. 9. When you commenced digging the hole was there not a 
space around the pipe between that and the earth ? 

A. Yes, sir; there was. 

X Q. 10. About how much space? 

A. From 3 inch to inch; usually about } inch. 

X Q. 11. If you had not dug any how long would that have 
remained open ? 

A. I have no means of telling that. 

X Q. 12. How long had these wells been down that you say you 
put down and have taken up since? 

A. Down 2, 3, 4, and 5 years. 

X Q. 13. In this experiment you made in May, 1879, how far was 
it from the surface of the ground to the water-bearing stratum ? 

A. I think the first one about 5 feet and the other about 12 feet. 
niles X Q. 14. Have you ever made wells where after using the drive 
point and pumping out the fine sand you could put in the perma- 
nent pipe and force it down with your hands? 

A. I have. 


~ 1008 Re-examined by the complainant: 


R. D. Q. 1. How far would you drive or force down your drive 
point after boring to water, generally ? 
A. From 3 to 5 feet to get a good supply of water. 
—_ (Signed) H. C. MOREHEAD. 


Subscribed and sworn to before me on the 22d day of January, 
1880. 
(S’g’d) J. N. WHITTAM, 


U. S. Commissioner 


0 
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1009 J. M. May, being produced, sworn, and examined on the 
part of complainants, deposed as follows: 


Q. 1. State your name, age, place of residence, and occupation. 

. Name, J. M. May; age, 60 years; place of residence in Rapids 
township, Linn Co., lowa; am by occupation a real estate dealer 
and lawver. 

Q. 2. In the month of May, 1879, did you take part in or witness 
an experiment made by H.C. Morehead on your island near the 
city of Cedar Rapids, Iowa? And, if so, go on and state fully what 
you done and what you saw done and the result of such experi- 
ment. 

A. I witnessed the experiment referred to at the time by Mr. 
Morehead. ‘The first experiment was made by driving an inch- 
and-one-quarter iron pipe, having small perforations near its lower 


7 
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end and no sereen over it, but with a point, into the ground about 
S feet. On the top of the pipe was screwed what is commonly 
snownasa pitcherpump. After pumping rapidly for some minutes 
the riled or muddy water was apparently exhausted, and that water 
: ped at the rate of about 3 or four buckets per minute, as 
nearas Lean remember. The other experiment was in the ground 
about eight rods from the first on higher ground and near a dug or 
curbed well; the pipe was driven about 1 feet In the ground, hav- 


Ing about S feet of the pipe that was first driven, After pumping 
the muddy water from the tube the water flowed clear at about the 
same rate as at the first experiment 


" . . * 
Cross-examined by defendant: 


X Qt. Did Mr. Morehead drive these pipes down from the sur- 
tace of the eround ? 

A. The first experiment I only witnessed the work being done 
some minutes, perhaps 10 or 16, after it was commenced, so I 
do not know whether the first beginning was by driving or exca- 
vating. As to the second experiment I do not recollect, but have 

an impression that I saw him using a crowbar or iron rod 
1010 in commencing to perforate the earth a part of the distance 
towards the water-bearing stratum. 

X Q. 2. Did not Mr. Morehead use an augur and bore down a 
part of the way? 

A. Really, I cannot tell whether he did or not; have no distinct 
recollection ; perhaps it might have been an augur instead of crow- 


bar. 
(S’o'd) J. M. MAY. 
Subscribed and sworn to before me on 22d day of January, A. D. 
1850. 
(S’o’d) J. N. WHITTAM, 
U. S. Commissioner. 
1011 The complainants here offer in evidence certified copy of 


reissued letters patent No. 4372, granted to Nelson W. Green, 
dated May 9th, A. D. 1871, marked Exhibit “A.” 
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The complainant further offers in evidence a certified copy of 
power of attorney and assignment signed by N. W. Green, of date 3d 
day of July, A. D. 1871, and marked Exhibit “ B.” 

The complainants further offer in evidence certified copy of assign- 
ment from Nelson W. Green and others to Noah J. Parsons, dated 
the 15th day of October, A. D. 1878, and marked Exhibit “ C.” 

The complainants further offer in evidence certified copy of final 
deeree in case of W. D. Andrews et al. against Theodore A. Carman, 
of the circuit court of the United States for the eastern district of 
New York, marked Exhibit “ D.” 

The complainants here offer in evidence certified copy of injune- 
tion issues In case of W. D. Andrews ef al. vs. Theodore A. Carman, 
marked Exhibit “ E.” 

The complainants here further offer in evidence a certified copy 
of a decree in case of W. D. Andrews ef al. vs. Theodore A. Carman, 

marked Exhibit “ F.” 
1012-1016 The complainants also offer a certified copy of a decree 
case of W. D. Andrews et al. vs. George B. Wright, in 
circuit court of the United States for the district of Minnesota, and 
marked Exhibit “ G.” 

Complainants also offer in evidence a certified copy of entry of 
final decree in case of W. D. Andrews e al. vs. George B. Wright, 
marked Exhibit “ H.” 

Complainants also offer in evidence a certified copy of a perpetual 
Injunction issued In the case of W. D. Andrews «@ af vs. George B, 
Wright, marked Exhibit “ 1.” 

Complainants also offer in evidence a certified copy of final decree 
in case of Henry B. Hine and Amos T. Stephensen es. Joseph Wahl, 
of the cireuit court of the United States for the district of Indiana, 
marked Exhibit “J.” 

Complainants also offer in evidence a certified copy of opinion of 
the court and order in the case of Benjamin F. Green vs. Phineas M. 
French, of the United States circuit court for the district of New 
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Jersey, and marked Exhibit “ K. 


1017 DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 
? > 


This is to certify that the annexed is a true copy from the records 
of this office of the reissue letters patent granted Nelson W. Green 
May 9th, 1871, No. 4372, for improvement in the methods of con- 
structing artesian wells. 

In testimony whereof I, H. E. Paine, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
fifteenth day of December, in the year of our Lord one thousand 

eight hundred and seventy-nine, and of the Independence of 
1018 the United States the one hundred and fourth. 
[ SEAL. | (S’g’d) H. E. PAINE, 


Commissioner. 
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1019 The United States of America to all to whom these letters 
patent shall come: 

Whereas Nelson W. Green, of Amherst, Massachusetts, has alleged 
that he has invented a new and useful improvement in the methods 
of constructing artesian wells (for which letters ‘patent were issued 
to him dated January 14, 1868, which letters having been surren- 
‘dered, the same have been canceled and new letters ordered to issue 
to him on an amended specification) and has made oath that he is 
a citizen of the United States; that he verily believes he is the origi- 

nal and first inventor or discoverer of the said improvement, 
1020 and that the’same hath not, to his knowledge and belief, been 

previously known or used ; has paid into the Treasury of the 
United States the sum of thirty dollars, and presented a petition to 
the Commissioner of Patents, praying that a patent may be issued 
therefor: 

These are therefore to grant to the said Nelson W. Green, his ex- 
ecutor, administrators, or assigns, for the term of seventeen years 
from the fourteenth day of January, one thousand eight hundred 
and sixty-eight, the full and exclusive right and liberty of making, 
using, and vending to others to be used, the said improvement, a 
description whereof is given in the annexed schedule, and made a 

part of these presents. 
1021 In testimony whereof I have caused these letters to be made 
patent and the seal of the Patent Office to be hereunto 
affixed. 

Given under my hand, at the city of Washington, this ninth day 
of May, in the year of our Lord one thousand eight hundred and 
seventy-one, and of the Independence of the United States of Amer- 
ica the ninety-fifth. | : 

[SEAL. | (S’g’d) C. DELANO, 
Secretary of the Interior. 

Countersigned and sealed with the seal of the Patent Office. 

(S’g’d) M. D. LEGGETT, 
Commissioner of Patents. 


(Here follows diagram marked page 1022.) 
1023 4372. 
Unrrep Srates PATENT OFFICE. 
Netson W. Green, of Amherst, Massachusetts. 


Improvement in the Methods of Constructing Artesian Wells. 


Specification forming part of Letters Patent No. 73425, dated Janu- 
ary 14, 1868; reissue No. 4372, dated May 9, 1871. 


To all whom it may concern: 

Be it known that I, Nelson W. Green, of Amherst, in the county 
of Hampshire and State of Massachusetts, have invented a new and 
improved method of constructing artesian wells; and I do hereby 
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declare that the following is a full, clear, and exact description of 

the same, reference being had to the accompanying drawing forming 
part of this specification. 

1024 My invention is particularly intended for the construction 
of artesian wells in places where no rock is to be penetrated. 

The methods of constructing wells previous to this invention were 
what have been known as “sinking” and “boring,” in both of which 
the hole or opening constituting the well was produced by taking 
away a portion of the earth or rock through which it was made. 

This invention consists in producing the well by driving or fore- 
ing down an instrument into the ground until it reaches the water, 
the hole or opening being thus made by a mere displacement of the 

earth, which is packed around the instrument and not re- 
1025 moved upward from the hole as it is in boring. 

The instrument to be employed in producing such a well 
to distinguish it from “ sunk” or“ bored” wells, may be termed which 
“driven well,” may be any that is capable of sustaining the blows or a 
pressure necessary to drive it into the earth; but I prefer to employ 
a pointed rod, which, after having been driven or forced down until 
it reaches the water, I withdraw and replace by a tube made air- 
tight throughout its length, except at or near its lower end, where I 

make openings or perforations for the admission of water and 
1026 through and from which the water may be drawn by any 
well-known or suitable form of pump. 

In certain soils the use of a rod preparatory to the insertion of a 
tube is unnecessary, as the tube itself, through which the water is to 
be drawn, may be the instrument which produces the well by the 
act of driving it into the ground to the requisite depth. 

To enable others to make and use my invention I will proceed to 
deseribe it with reference to the drawing, in which— 

Figure 1 represents a portion of the pointed rod above mentioned 
and Fig. 2 a portion of the tube which forms the casing or lining of 

the well. 
1027 The driving-rod A I construct of wood or iron or other 
metal or of parts of each, with a sharp point, ), of steel or 
otherwise, to penetrate the earth, and a slight swell, a, a short dis- 
tance above the point, to make the hole slightly larger than the 
general diameter of the rod. | : 

This rod I drive, by a falling weight or other power, into the 
earth until its point passes sufficiently far into the water to procure 
the desired supply. 

I then withdraw the rod and insert in its place the air-tight iron 
or wooden tube B, which may be slightly contracted at its lower end 
to insure its easy passage to its place. 

In general this tube B Lk make of iron and of a thickness 
1028 that will bear a force applied at its upper extremity sufficient 

to drive or force it to its place, and where a large or continu- 
ous flow of water is desired I perforate this tube near its lower end 
to admit the water more freely to the inside. 

The perforations c may be about one-half of an inch in diameter, 
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less or more, and from one to one and a half inches apart, and the 
perforations may extend from the bottom of the tube upward from 
one to two feet. 

The diameter of the tube should be somewhat smaller than the 
diameter of the swell a on the drill end of the driving-rod A. 

In localities where the water is near the surface of the 

1029 ground and the well is for temporary use only, as in the case 

of a moving army or for temporary camps, lighter and thin- 

ner materials than iron may be used for making the tubes, as, for 

instance, zine, tin, copper, or sheet metal of other kind, or even wood 
may be used. 

The road may be of any suitable and practical size that can be 
readily driven or forced into the ground, and ‘may be from one to 
three inches in diameter. 

In some cases the water will flow out from the top of the tube 
without the aid of.a pump; in other cases the aid of a pump to draw 

the water from the well may be necessary. In the latter 
1030 cases I attach to the tube, by an air-tight connection, any 
known form of pump. 

What I claim as my invention, and desire to secure by letters pat- 
ent, is— 

The process of constructing wells by driving or forcing an instru- 
ment into the ground until it is projected into the water without 
removing the earth upward as it Is in boring, substantially as herein 
described, 

N. W. GREEN. 

Witnesess: 

SYDNEY E. SMITH. 
W. MORRIS SMITH. 


1031 District or Lowa, ss: 
In the Circuit Court of the United States. In Equity. 


WittrAmM D. AnpReEws et al., Complainants, 
Us. 


GrorRGE Hovey, Defendant. 


This is marked Exhibit “A” by me and made a part of the evi- 
dence of the complainants in the above-entitled cause as taken be- 
fore me on the 22nd day of January, A. D. 1880, at the time of the 
taking of the depositions of H. C. Morehead and J. M. May, as hereto 
annexed, on behalf of the complainants. 

Witness my hand this 22d day of January, A. D. 1880. 

(S’o'd) J. N. WHITTAM, 


U.S. Comnussioner for the District of Iowa. 


if 
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Exurpeit “ B.” 


DEPARTMENT OF THE INTERIOR, 
Unitrep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office. 

In testimony whereof I, Ellis Spear, Commissioner of Patents, have 
caused the seal of the Patent Office to be hereunto affixed this eigh- 
teenth day of July, in the year of our Lord one thousand eight hun- 
dred and seventy-seven, and of the Independence of the United 
States the one hundred and second. 

[SEAL. | (S’g’d) ELLIS SPEAR, 
Commissioner. 
1033 District oF Iowa, ss: 


In the Circuit Court of the United States. In Equity. 


Witiram D. AnpreEws e al., Complainants, 
vs. 
GrorGe Hovey, Defendant. 


This is marked Exhibit “B” by me and made a part of the evi- 
dence of the complainants in the above-entitled cause as taken be- 
fore ine on the 22nd day of January, A. D. 1SS0, at the time of the 
taking of the depositions of H.C. Morehead and J. M. May, hereby 
annexed, on behalf of the complainants. 

Witness my hand this 22d day of January, A. D. 1880. 

(S'g'd) I. N. WHITTAM, 


U. S. Commissioner for the District of Iowa. 


1031 , Exurpit “ C,” 


DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this oftice of an assignment from Nelson W. Green, Wm. D. An- 
drews and Bro. to Noah J. Parsons, recorded in Liber J 23, p. 473, 
and that said annexed copy has been compared by me with the origi- 
nal, and that it is a correct transcript therefrom and of the whole of 
the original. 

In testimony whereof I, W. H. Doolittle, acting Commis- 
1035 sioner of Patents, have caused the seal of the Patent Office to 
be hereunto aftixed this thirteenth day of December, in the 
vear of our Lord one thousand eight hundred and seventy-nine, and 
of the Independence of the United States the one hundred and 
fourth. | 
[SRAL. | (S’g'd) W. H. DOOLITTLE, 


Actine Commissioner 
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LOS Ass t of Patent 
«> x te x 
‘ ‘ a> 5% 
. » . " . . » ay >» . . 
Whereas Nelson W. Green, then of the town of Cortiand, count) 
of Cortiand and State of New ork, did obtain letters patent ar the 
i> ; . 
L hited States of .\mermeca for certam Improvements In constructing 
> _ . . " . . ." . “ 
wells, which letters patent bear date the fourteenth Uay Of January, 
. >) i Phat ’ t spew bad >> : *» >t Pr? ; TRAV s i 
c « MUG SIANCV ClO’, ANG BUMLEMes (942s0 ° TATA 


\\ he reas the Shiai reble rs Perle rt Were reissued, bearing day 


May 9th, 1IST1, and numbered 4872; and whereas the said Nelson 
W. Gareen did, by deed of assignment, dated July Sra. hye @ convey 
to William D. Andrews & Brother, doing business in the city 
1037 of New York, the undivided one-half of all his nght, title, 
and interest — and to said invention and letters patent; and 
Whereas Noah J. Parsons, of Cedar Rapids, Linn county, 

lowa, is desirous of acquiring an interest therein : 

Now, this indenture witnesseth: That for and in consideration of 
the sum of five dollars to us, the said Wm. D. Andrews & Bro. & 
N. W. Green, in hand paid, the receipt of which is hereby acknowl- 
edged, we have assigned, sold, and set over, and do hereby assign, 
sell, and set over, unto the said Noah J. Parsons the undivided one- 
twentieth part of all the right, title, and interest which we have 

in the said invention as secured to us under and by said 
1038 letters patent and deed of assignment in the State of Iowa, 

excepting in the counties of Polk, Dallas, Iowa, Tama, Wood- 
bury, Menona, Des Moines, and Cedar, and reserving to ourselves 
the exclusive right to dispose of the said invention and patent unto 
the United States for military, naval, and cemetery purposes, 
the same to be held and enjoyed by the said Noah J. Parsons, to- 
gether with the undivided one-twentieth part of all royalties and 
damages which have previously accrued in said territory and re- 
mains unpaid, for his own use and behoof and for the use and ben- 

efit of his legal representatives to the full end of the term 
1039 for which said letters patent are granted, as fully and entirely 

as the same would have been held and enjoyed by us if this 
assignment and sale had not been made. 

In testimony whereof we hereunto set our hands and affix our seals 
this fifteenth day of October, eighteen hundred and seventy-eight. 

For themselves and attorneys-in-fact for— 

[American Driven Well. W. D. A. & Bro.] 
NELSON W. GREEN. [seat] 
WM. D. ANDREWS & BRO. 


Sealed and delivered in presence of— 
M. A. ANDREWS. 
HENRY T. CHAPMAN, Jr. 


1040 Srare or New YorK, 
City of New York, County of New York: 
On the 18th day of October, in the year one thousand eight hun- 
dred and seventy-eight, before me personally came William D. An- 
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drews, of the firm of William D. Andrews € Bro., known to me to 
be the individual described in and — executed the foregoing instre- 
ment, and acknowledged that he executed the same for the firm of 
Wm, D. Andrews € Brea, for themselves and as attorneys for Nelson 
W. Green. 
[Seal Samuel Ailpatrick, County of New York.) 
SAMUEL KILPATRICK, 


Notary Pudlic (S86), County of New York. 


7” 


Recorded Oct. 21st, LISTS. 
Des J. A W. Be. Bee. 


. © 


1041 Exuusit “ C,’ 
District or lowa, ss: 
In the Circuit Court of the United States. In Equity. 


Witiram D. AnpReEws ef al., Complainants, 
S 


vs. 
GrorGE Hovey, Defendant. 


This is marked Exhibit “C” by me and made a part of the evi- 
dence of the complainants in the above-entitled cause as taken be- 
fore me on the 22d day of January, A. D. 1880, at the time of the 
taking of the depositions of H.C. Morehead and J. M. May, as hereto 
annexed, on behalf of the complainants. 

Witness my hand this 22d day of January, A. D. 1880. 

(S’g’d) I. N. WHITTAM, 
U. S. Commissioner for the District of Iowa. 


1042 At a stated term of the circuit court of the United States 
for the eastern district of New York, held at the court-rooms, 


Brooklyn, on second day of March, 1877. 
Present: The Honorable Charles L. Benedict, judge. 


Exarsit “ D.” 


In the Cireuit Court of the United States, Eastern District of New 
York. In Equity. 


Wittram D. Anprews, Grorce H. ANpReEws, Netson W. GREEN, 
ORLANDO Bennett, and Parr CONKLIN 
vs. 


Turopore A. CARMAN. 


This cause having been brought for a hearing upon the report of 
B. Lincoln Benedict, Esq., a special master of this court, to 

1043. whom it was referred to ascertain, take, state, and report to 
the court an account of the gains, profits, and advantages 
which the defendant has received or which have arisen or accrued 
to him since the 9th day of May, 1871, from infringing the rights 
of the said complainants as the assignees of reissued letters patent 
No. 4372, dated May 9th, 1871, granted to Nelson W. Green for im- 
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provements in wells, by the manufacture, use, or sale of the improve- 
ments patented therein, and also such gains and profits as said com- 
plainants would have received but for said wrongful acts and doings 
of said defendant, and also what damages in addition thereto the 
complainants have sustained by reason of said infringements, 
1044 vierger report, bearing date the lst day of March, 1877, finds 
that damages have “been proven to have been sustained by 
complainants and gains and profits to have accrued to the defend- 
ant to the aggregate sum of sixteen hundred and fifty dollars from 
the manufacture, use, or sale of the improvements patented in the 
reissued letters patent No. 4372, in violation of the exclusive rights 
secured to the complainants by the said reissued letters patent : 
Now, on motion of Joseph C. Clayton, Esq.,complainants’ solicitor, 
it is ordered, adjudged, and decreed that the said master’s report 
be, and the same hereby is, in all respects confirmed, and that the 
com»lainants recover of the defendant the sum of sixteen 
1045 hundred and fifty dollars, the amount so reported due as 
aforesaid, together with the costs of this suit, taxed at three 
thousand and seventy dollars, making in the aggregate the total 
amount of four thousand seven hundred and twenty dollars, and 
that the complainants have execution therefor. 
CHAS. L. BENEDICT. 
Form approved: 
THEODORE A. CARMAN, 
. L. WARNER 
Of Counsel. 


EASTERN District oF New YORK, 88: 


I, B. Lincoln Benedict, clerk of the circuit court of the United 
States for the eastern district of New York, do hereby certify that 
the foregoing is a true copy of an original decree on file and remain- 

ing of record in my office. 
1046 [n testimony whereof I have caused the seal of the said 
court to be hereunto affixed, at the city of Brooklyn, in the 
eastern district of New York, this 20th day of January, in the year 
of our Lord one thousand eight hundred and eighty, and of the 
[Independence of the United States the one hundred and fourth. 
[ SEAL. | (S’g’d) B. LINCOLN BENEDICT. 


UNITED STATES OF AMERICA, ) = 
Kastern District of New York, { ~ 


I, Charles L. Benedict, judge of the district court of the United 
States of America for the eastern district &f New York, do hereby 
certify that [ am well acquainted with the handwriting of B. Lin- 

coln Benedict, whose name is subscribed to the annexed cer- 
1047 tificate, and that the signature to the same is in his proper 

handwriting ; and I do further certify that he was at the time 
of signing the same clerk of the circuit court of the United States 
of America for the eastern district of New York. 


v & 


\ 
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In testimony whereof I have hereunto subscribed my name and 
affixed my seal of the said district court this 21st day of January, 
in the year of our Lord one thousand eight hundred and eighty, and 
of the Independence of these United States the 104th. 

[SEAL. | (S’g’d) CHAS. L. BENEDICT. 


District oF Iowa, 8s: 
In the Circuit Court of the United States. In Equity. 


Witii1am D. AnpreEws ef al., Complainants, 
Us. 
GrEoRGE Hovey, Defendant. 


1048 This is marked Exhibit “D” by me and madea part of 

the evidence of the complainant in the above-entitled cause, 
as taken before me on the 22nd day of January, A. D. 1880, at the 
time of taking of the depositions of H. C. Morehead and J. M. May, 
as hereto annexed, on behalf of the complainants. 

Witness my hand January 22d, A. D. 1880. 
I. N. WHITTAM, 
U. 8S. Commissioner for the District of Iowa. 


(End.:) Exhibit “D.” U.S. circuit court, eastern district of New 
York. Wm. D. Andrews ef a-. vs. Theodore A. Carman. Final de- 
cree. March 2d, 1877. J. C. Clayton, compl’ts’ solicitor, 7 Warren 
St., New York. 


1049 In the Circuit Court of the United States for the Eastern 
District of New York. 


The President of the United States of America to Theodore A. Car- 
man, his clerks, attorneys, servants, agents, and workmen, Greeting: 


Whereas it has been represented to us in our circuit court of the 
United States for the second circuit and the eastern district of New 
York that reissued letters patent of the United States were issued 
and granted, in due form of law, on the ninth day of May, in the 
year of our Lord one thousand eight hundred and seventy-one, to 
Nelson W.Green for'improvements in wells, said letters patent being 
known and distinguished as “ reissue No. 4372: “ 

And that you, Theodore A. Carman aforesaid, have infringed 
1050 the rights secured by the aforesaid letters patent by constr uct- 
ing and using wells, contrary to the form of the statute in 

such case made and provided : 

Now, therefore, we do strictly command and perpetually enjoin 
you, the said Theodore A. Carman, your clerks, attorneys, agents, 
servants, and workmen, under the pains and penalties which may 
fall on you and each of you, that you forthwith desist and refrain 
from constructing or using wells such as are described in the said 
reissued letters patent numbered 4372. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States of America, at the city of Brookly n, this 3rd day of 
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May, in the year of our Lord one thousand eight hundred and sev- 
enty-six. 


[SEAL. ] (S’g’d) B. LINCOLN BENEDICT, Clerk. 


1051 Unrrep States or AMERICA, ae 
Eastern District of New York, §° 


I, B. Lincoln Benedict, clerk of the circuit court of the United 
States of America for the eastern district of New York, do hereby 
certify that the above is a true copy of the original on file and re- 
maining of record in my office. 

In testiinony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of Brooklyn, in ~_ eastern district of 
New York, this 6th day of January, in the year of our Lord one 
thousand eight hundred and eighty, and of the Independence of 
the said United States the 104th. 

[ SEAL. | (Signed) B. LINCOLN BENEDICT, Clerk. 


1052 Disrricr or Iowa, s 
In the Cireuit Court of the United States. In Equity. 


WitiiaM D. Anprews et al., Complainants, 
vs. 
GrorGe Hovey, Defendant. 


This is marked Exhibit “E” by me and made a part of the evi- 
dence of the complainants in above-entitled cause, as taken before 
me on the 22d day of January, A. D. 1880, at the time of the taking 
the depositions of H. C. Morehead and J. M. May, as hereto annexed, 
on behalf of the complainants. 

Witness my hand January 22d, A. D. 1880. 

I. N. WHITTAM, 


U. 8S. Commissioner for the District of Iowa. 


1053 At a stated term of the circuit court of the United States 
of America, in the eastern district of New York, inthe second 
circuit, held at the court-rooms, in the city of Brooklyn, on the 
second day of May, in the year of our Lord one thousand eight 
hundred and seventy-six. 
Present: Hon. Charles L. Benedict, district judge. 


Exuipsit “ F.” 


Circuit Court of the United States for the Eastern District of New 
York. In Equity. 


WiLuiAM D. ANpREws, Georcre H. ANDREWs, NELSoN W. GREEN 
OrnLANDO Bennet, and PLatr ConkKLIN, 
Us. 
THEODORE A. CARMAN. 
This cause having come on to be heard upon the bill of 
1054 complaint herein, the answer thereto of the defendant, the 
replication of the complainants to such answer, and the proof, 
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oral, documentary, and written, taken and filed in said cause, and 
having been argued at length by counsel for the respective parties: 

Now, therefore, on consideration thereof, it is ordered, adjudged, 
and decreed, and the court doth hereby order, adjudge, and decree, 
as follows, to wit: That the reissued letters patent No. 4372, granted 
to Nelson W. Green on the 9th day of May, 1871, for improvements 
in wells, being the letters patent referred to in the bill of complaint 
herein, are good and valid in law; that the said Nelson W. Green 

was and is the first and original inventor and discoverer of 
1055 the “improvement in wells” described and claimed in the 

said letters patent and the specification annexed thereto ; that 
the said William D. Andrews, George H. Andrews, Nelson W. Green, 
Orlando Bennet, and Platt Conklin are the exclusive owners of the 
said letters patent for the county of Queens, in the State of New 
York, within this district; that the said Theodore A. Carman, the 
defendant herein, has infringed upon the said letters patent, and 
upon the exclusive right of the complainants under the same, by 
the construction and use of wells, as charged in said bill of com- 
plaint. 

And it is further ordered, adjudged, and decreed that the com- 
plainants do recover of the defendant the profits, gain, and advan- 

tages which the defendant has received or made, or which 
1056 have in any way arisen or accrued to him from the infringe- 

ment of the said reissued letters patent by practising, making, 
using, or selling the invention and thing patented as described and 
secured by the said reissued letters patent No. 4572, since the grant 
aud issue thereof on the 9th day of May, 1871; and also the dam- 
ages which the complainants have or may have sustained by reason 
of any infringement of said reissued letters patent. 

And it is further ordered, adjudged, and decreed that it be referred 
to B. Lincoln Benedict, Esq., special master, appointed by this court 
to ascertain and take and state and report to the court an account of 
the gains and profits and advantages which the said defendant has 

received or which has accrued to or arisen to him since the 
1057 9th day of May, 1871, from infringing the aforesaid exclusive 

rights of the said complainants by the construction and use of 
wells such as are described in the aforesaid reissued letters patent 
numbered 4372, and also to compute, assess, ascertain, state, and re- 
ort the amount of damages which the complainants have sustained 
S reason of the said infringements. 

And it is further ordered, adjudged, and decreed that the com- 
plainants have on such accounting the right to cause an examina- 
tion of the said defendant, ore tenvs or otherwise, and also the pro- 
duction of the books, vouchers, and documents of said defendant, 
and that said defendant attend for such purposes before said special 
master from time to time, within this district, as said master shall 

direct. 
1058 And it is also further ordered, adjudged, and decreed that 
a perpetual injunction be issued in this cause against the said 
defendant, Theodore A. Carman, restraining him, his agents, attor- 
neys, clerks, servants, workmen, and all working or holding under 
29—16 
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or through him, from constructing or using wells such as are de- 
scribed in the aforesaid reissued letters patent numbered 4372, pur- 
suant to the prayer of said bill of complaint. 

And it is further ordered, adjudged, and decreed that the com- 
plainants do recover of the defendant their costs and charges and 


disbursements of this suit, to be taxed. 
CHAS. L. BENEDICT. 


I certify the foregoing to be a true copy of the original decree en- 
tered in the above-entitled action. 


[SEAL. | (S’g’d) B. LINCOLN BENEDICT, Clerk. 


1059 District or Iowa, ss: 
In the Circuit Court of the United States. In Equity. 


WitiiamM D. AnpReEws et al., Complainants, 
US. 
GrorGE Hovey, Defendants. 


This is marked Exhibit “F” by me and made a part of the evi- 
dence of the complainants in the above-entitled cause as taken before 
me on the 22nd day of January, 1880, at the time of the taking of 
the depositions of H.C. Morehead and J. M. May, as hereto annexed, 
on behalf of the complainants. 

Witness my hand January 22d, A. D. 1880. 

(S’g’d) I. N. WHITLAM, 
U. S. Commissioner for the District of Iowa. 


1060 Exuisit “ G.” 


In the Cireuit Court of the United States for the District of Minne- 
sota. In Equity. 


WittraAm D. ANpREWs, GrEoRGE H. ANDREWs, and NeEtson W. 
(GREEN 
aga inst 
GEORGE B. WrRIGHrt. 


This cause came on to be heard at the December term of said 
court, A. D. 1877, upon pleadings and proofs, and was argued by the 
counsel for the respective parties, and the court having considered 
said pleadings, proofs, and arguments, upon due advisement it is 
now hereby ordered, adjudged, and decreed in this cause as follows: 

That the reissued letters patent No. 4372 of the United States 

granted to said Nelson W. Green on the ninth day of May, 
1061 1871, for improvements in wells, being the letters patent re- 

ferred to in the bill of complaint herein, are good and valid 
in law. 

That the said Nelson W. Green was and is the first inventor and 
discoverer of the invention of the “improvement in wells” de- 
scribed and claimed in the said letters patents and the specifications 
annexed thereto. 
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That the complainants, said William D. Andrews, George H. An- 
drews, and Nelson W. Green, are the exclusive owners of the said 
letters patent for the county of Hennepin, in the State of Minnesota, 
within this district, and of all rights of action for infringement 
thereof. 

That the said defendant herein, George B. Wright, has infringed 

upon said letters — and upon the exclusive right of ‘the 
1062 complainants under the same by the construction or use of 
wells, as charged in said bill of complaint. 

And it is further ordered, adjudged, and decreed that the com- 
plainants do’recover of said defendant the profits, gains, and ad- 
rantages which the said defendant has received or made or which 
have In any way arisen or accrued to him from the infringement of 
the said reissued letters patent by practicing, making, using, or sell- 
ing the invention and thing patented or described and secured by 
the said reissued letters patent No. 4572 since the grant and issue 
thereof on the 9th day of May, 1871, and also the damages which 
the complainants have or may have sustained by reason of any in- 

fringements of said letters patent by said defendant. 
1063 And it is further ordered, adjudged, and decreed that it be 

referred to Horatio E. Mann, Esq., a master of this court, to 
ascertain and take and. state and report to this courtan account of 
the gains and profits and advantages which the said defendant has 
received or which has accrued fto or’arisen to him since the 9th day 
of May, 1871, from infringing the aforesaid exclusive rights of the 
said complainants by the construction of, dealing in, using, or sell- 
ing the said wells, such as are described in the aforesaid reissued 
letters patent numbered 4372, and also to compute, assess, ascertain, 
state, and report the amount of damages which the complains ints 
have sustained by reason of said infringement. 

And it is further ordered, adjudged, and decreed that the 

1064 complainants have on such accounting the right to cause an 

examination of said defendant and also the production of the 
books, vouchers, and documents of said defendant, and that said 
defendant attend for such purposes before said master from time to 
time within this district as said master shall direct. 

And it is also further ordered, adjudged, and decreed that a per- 
petual injunction be issued in this cause against the said defendant, 
George B. Wright, restraining him and his agents, attorneys, clerks, 
servants, workmen, and all working or holding under or through 
him, from constructing, selling, putting down, or using wells such as 

are described in the aforesaid reissued letters patent number 

1065 4572, pursuant to the prayer of said bill of complaint. 
And it is further ordered, adjudged, and decreed that com- 
plainants do recover of the defendant their costs and disbursements 


of this suit, to be taxed. 
R. R. NELSON, Judge. 
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STATE OF MINNESOTA, ee 
County of Ramsey, {°° 


I, Horatio E. Mann, the clerk of the within-named circuit court 
of the United States for the district of Minnesota, as such clerk, do 
hereby certify that I have carefully compared the foregoing paper 
with the original decree on file and entered in the within-entitled 
cause, and of which, as such clerk, I am the custodian, and that the 
same is a true copy and transcript of said original decree and of the 

whole thereof. 


1066 Witness my hand and the seal of this said court this ninth 
day of January, A. D. 1880. 
[ SEAL. | (S’g’d) H. E. MANN, Clerk. 


District oF Iowa, ss: 
In the Circuit Court of the United States. In Equity. 


WittramM D. ANDREws et al., Complainants, 
Us. 
GEORGE Hovey, Defendant. 

This is marked Exhibit “G” by me and made part of the evi- 
dence of the complainants in the above-entitled cause as taken be- 
fore — on the 22d day of January, A. D. 1880, at the time of taking 
of the depositions of H.C. Morehead and J. M. May, as hereto an- 
nexed, on behalf of the complainants. 

Witness my hand January 22d, 1889. 

I. N. WHITTAM, 
U. S. Commissioner for the District of Iowa. 


1067 Exurisit “ H.” 


In the Circuit Court of the United States for the District of Min- 
nesota. 
Term Minutes. June Term, A. D. 1878. 
SEPTEMBER 3d, 1878. 
Present: Hon. Renssalaer R. Nelson, judge. 
WititiAm D. ANDREws, GEeorGE H. ANpDREws, and Netson W. 
GREEN 
v8. 
GEeorRGE B. Wriaur. 

This cause having been referred to H. E. Mann, Esq.,a master in 
chancery of this court, to ascertain, take, and state to the court an 
aecount of the gains and profits and advantages which the said 

defendant has received or which has accrued or arisen to him 
1068 by reason of his infringement of the plaintiffs’ exclusive 
rights by the construction, using, and selling of drive wells 
as described in reissued letters patent No. 4372, and the damages 


fs ee 
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the plaintiffs have sustained thereby, and the said master having 
filed his report, wherein he finds such gains, profits, advantages, and 
damages to be the sum of fifteen dollars, and the defendant, by his 
solicitors, having waived in open court all exceptions to said report, 
it is ordered that said report be, and the same is hereby, in all re- 
spects confirmed. 
And the plaintiffs’ costs having been taxed by the clerk of 
1069 this court at the sum of six hundred and twenty-two dollars 
and forty cents ($622.40), from which taxation both parties 
have appealed to the court, now, upon due consideration thereof, 
after hearing the arguments of counsel, it is further ordered that 
said taxation do stand confirmed. 

Whereupon, upon motion of plaintiffs’ solicitors, it is further or- 
dered and adjudged that the plaintiffs do have and recover of and 
from the defendant the said sum of fifteen dollars so reported as 
aforesaid, besides the further sum of six hundred and twenty-two 
dollars, their costs aforesaid, and that the plaintifis have execution 
therefor. 


1070 Unitep States OF AMERICA, | sa 
District of Minnesota, aa 


I, H. E. Mann, clerk of the circuit court of the United States of 
America for the district of Minnesota, do hereby certify that I have 
varefully compared the foregoing copy with the original thereof 
which is in my custody as such clerk, and that such copy is a correct 
transcript from such original. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at St. Paul, in said district, this ninth day of 
January, A. D. 1880. 

[SEAL. | (S’g’d) H. E. MANN, Clerk. 


1071 District oF Iow4, ss: 
In the Circuit Court of the United States. In Equity. 


WittrAM D. Anprews ef al., Complainants, 
vs. 
GEORGE Hovey, Defendant. 


This is marked Exhibit “H” by me and made a part of the evi- 
dence of the complainants in the above-entitled cause as taken before 
me on the 22d day of January, A. D. 1880, at the time of taking of 
the depositions of H.C. Moreland and J. M. May, as hereto annexed, 
on behalf of the complainants. 

Witness my hand January 22d, A. D. 1880. 

I. N. WHITTAM, 
U. S. Commissioner for the District of Iowa. 
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1072 Exurisit “ I.” 
In the Circuit Court of the United States, District of Minnesota. 


The United States of America to George B. Wright, his agents, at- 
torneys, clerks, servants, workingmen, and all working or hold- 
ing under or through him, Greeting: 


Whereas William D. Andrews, George H. Andrews, and Nelson 
W. Green have exhibited their bill of complaint before the judges of 
our circuit court of the United States for the circuit within and for 
the district of Minnesota against you, the said George B. Wright, 
praying to be relieved touching the infringement by you of their 
rights under reissued letters patent of the United States granted 

and issued in due form of law on the 9th day of May, 1871, 
1073 to said Nelson W. Green for “improvements in wells,” said 

reissued letters patent being known and distinguished as 
“ reissue number 43872,” and which were duly assigned to and are 
now owned by said William D. Andrews, George H. Andrews, and 
Nelson W. Green ; and whereas by the decree of said court, entered 
on the tenth day of July, A. D. 1878, it is ordered, adjudged, and 
decreed that a writ of injunction issue, under the seal of said court, 
to restrain you and each and every of you from constructing, 
making, manufacturing, selling, putting down, or using any well or 
wells such as are described in said reissued letters patent No. 

4372: 
1074 We, therefore, in consideration thereof, do hereby strictly 

command and perpetually enjoin you, the said George B. 
Wright, your agents, attorneys, clerks, servants, workingmen, and 
all holding under or through you, under the pains and penalties 
which may fall upon you and each of you in case of disobedience, 
that you forthwith cease, desist,and refrain from constructing, mak- 
ing, manufacturing, selling, putting down or using, either by or for 
yourself or as the servant or workingman of another, in violation 
of said reissued letters patent, any well or wells such as are de- 
scribed in said reissued letters patent No. 4372. 

Whereef you are not to fail at your peril. 

1075 Witness the Honorable Morrison R. Waite, Chief Justice 

of the Supreme Court of the United States, at St. Paul, this 
twenty-second day of July, in the year of our Lord one thousand 
eight hundred and seventy-eight. 


[SEAL OF COURT. | H. E. MANN, Clerk. 


Unirep States OF AMERICA, | 


District of Minnesota, "iui 
[, 1. E. Mann, elerk of the cireuit court of the United States of 
America for the district of Minnesota, do hereby certify that I have 
carefully compared the foregoing copy with the original thereof 
which is in my custody as such clerk, and that such copy is 
1076 a correct transcript from such original. 
In testimony whereof I have hereunto set my hand and 
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affixed the seal of said court, at St. Paul, in said district, this ninth 


day of January, A. .D. 1880. 
[ SEAL. ] (S’g’d) H. E. MANN, Clerk. 


District oF Iowa, 88: 
In the Circuit Court of the United States. In Equity. 
: = 


WitiraM D. Anprews ef al., Complainants, 
vs. 
GrorGE Hovey, Defendant. 


This is marked Exhibit “I” by me and made a part of the 
1077 evidence of the complainants in the above-entitled cause, as 
taken before me on the 22d day of January, A. D. 1880, at 
the time of the taking of the depositions of H. C. Morehead and J. 
M. May, as hereto annexed, on behalf of the complainants. 
Witness my hand January 22d, A. D. 1880. 
(S’g’d) I. N. WHITTAM, 
U. 8S. Commissioner for the District of Iowa. 


1078 Exuipit “J.” 


In the Circuit Court of the United States for the District of Indiana. 
November Term, 1878. 


WEDNESDAY, April 16, A. D. 1879. 
Present: Hon. Walter Q. Gresham, judge. 


Henry B. HINE and Amos T. STEPHENSON v. JAcopn WAHL. 


This cause, having come on to be heard upon the bill of complaint 
herein, the answer thereto of the defendant, the replication of the 
complainants to such answer, and the proof, oral, documentary, and 
written, taken and filed in said cause, and having been argued at 
length by counsel for the respective parties, and the court being suf- 
ficiently advised in the premises, it is ordered, adjudged, and de- 

creed by the court as follows, to wit: 
1079 That the reissued letters patent No. 4872 granied to Nelson 
W. Green on the 9th day of May, 1871, tor improvements in 
wells, being the letters patent referred to in the bill of complaint 
herein, are good and valid in law. 

That the said Nelson W. Green was and is the first and original 
inventor and discoverer of the improvement in wells described and 
cluimed in the said letters patent and the specification annexed 
thereto; that the said Henry Bb. Hine and Amos T. Stephenson are 
the exclusive owners of the said letters patent for the county of Elk- 
hart, in the State of Indiana, within this district; that the said 
Jacob Wahl, the defendant herein, has infringed upon the said let- 

ters patent and upon the exclusive rights of the complainants 
1080 under the same by the construction and use of wells, as 
charged in said bill of complaint. 
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And it is further ordered, adjudged, and decreed that the com- 
plainants do recover of the defendant the profits, gains, and advan- 
tages which the defendant has received or made or which have in 
any — arisen or accrued to him from the infringement of the said 
reissued letters patent by practicing, making, using, or selling the 
invention and thing patented as described and secured by the said 
reissued letters patent No. 4872 since the grant and issue thereof on 
the 9th day of May, 1871, and also the damages which the complain- 
ants have or may have sustained by reason of any infringement of 

said reissued letters patent. 
1081 And now, by the agreement of the complainants and de- 
fendant, made in open court, it is further ordered, adjudged, 
and decreed that no reference of this cause be made to a master to 
ascertain, find, and report the amount of the recovery hereinbefore 
directed, but that in heu and stead thereof the amount of such re- 
covery for the said gains, profits, and advantages reaped by the de- 
fendant and the damages suffered by complainants by reason of 
said infringement, shall be the sum of ten dollars; and it is fur- 
ther ordered, adjudged, and decreed that the complainants do re- 
cover of the defendant their costs and charges and disbursements ; 
and it is further ordered, adjudged, and decreed by the court that 
the defendant, Jacob Wahl, his clerks, attorneys, agents, 
1082. servants, and workmen, be, and they and each and every 
of them are hereby, perpetually enjoined from constructing 
or using Wells such as are described in the said reissued let- 
ters patent! numbered 4372, a that upon payment of the said 
decree and costs said defendant shall have the right to use the well 


for the use of which this suit was brought. 


District or INDIANA 


1 Noble C. Butler, clerk ef the eireuit court of the United States 


or the district of Indiana, do hereby certify that the above and 
foregoing is a fall and true COPY of the decree in the case of Henry 
Li. Hine et ad. oe Jacob Wahl, No. 5012, In said court, entered on the 


loth day of Apnil, A. D. 1879. 

Witness my hand and seal of said court, at Indianapolis, 
1083S this 22nd day of January, A. D. 1880. 

[SEAL. ] (S’g’d) NOBLE C. BUTLER, Clerk. 


District OF INDIANA: 


I, Walter Q. Gresham, judge of the district court of the United 
States for said district, do certify that at the date of the foregoing 
certificate Noble C. Butler was, and now is, the clerk of the circuit 
court of the United States for said district, and that his attestation 
aforesaid is in due form of law. 

Witness my hand this 22d day of January, 1880. 

(S’g’d) W. Q. GRESHAM, Judge. 
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District oF Iowa, ss: 
In the Circuit Court of the United States. In Equity. 


Witii1AM D. ANDREws ef al., Complainants, 
vs. 
GrorGeE Hovey, Defendant. 


1084 This is marked Exhibit “J” by me and made a part of the 

evidence of the complainant in the above-entitled cause, as 

taken before me on the 22 day of January, A. D. 1880, at the time 

of taking of the depositions of H. C. Morehead and J. M. May, as 
hereto annexed, on behalf of the complainant. 
Witness my hand January 22d, A. D. 1880. 

I. N. WHITTAM, 
U. S. Commissioner for the District of Iowa. 


1085 Exuisit “ Kk.” 
The Driven Well. 
United States Circuit Court, District of New Jersey. In Equity. 


BENJAMIN F. GREEN ) 
vs. >» No. 58. 
Purneas M. Frencn. } 


Application for preliminary injunction. Opinion of the court. 


Hon, John T. Nixon, judge. 
Joseph C. Clayton, A. Q. Keasby, for complainant; Van Winkle 


and Maxon, for defendant. 
United States Cireuit Court, District of New Jersey. In Equity. 
BexsaMin FL Green vs. Purxeas M, Prenen, 

By Joun T. Nixon, District Judge : 

This is an application for a preliminary injunction. 

The validity of the complainant’s patent has been estab- 

1086 lished by two adjudications; one in the second circuit in the 

strongly contested case of Andrew et al. v. Carman (13 Blateh., 

208), befure Judge Benedict, and the other in the English cireuit in 

Andrews et al. v. Wright, before Judges Dillon and Nelson, the case 
not yet reported. 

The answering affidavits of the defendant in this case substan- 
tially admit the infringement in fact, although they deny it in 
words, and the only question is whether there has been such an 
acquiescence of the complainant in the use of these wells by the de- 
fendant as to make it proper for the court to deny an interlocutory 
injunction. 

The general principle of equity jurisprudence which underlies 

applications of this sort is that the court will not lend its 

1087 help by way of preliminary injunction in those cases where 

it appears that the complainant has acquiesced in the infringe- 
JU—16 
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mentand unreasonably delayed suit against the infringers. When 
patentees sleep over their rights without an excuse they must not 
rely upon the extraordinary aid of the court when they awake 
from their slumbers, but must be satisfied with such relief as may 
be afforded by the ordinary course of practice after final hearing. 

The reissue on which this action was based was granted May 9, 
1871. 

Within one year from that date the owners of the patent began a 
suit against alleged infringers in the eastern district of New York, 

which grew into such large proportions that three weeks were 
1088 allowed and taken in the final argument,and which resulted, 
in 1876, in a decree sustaining the validity of the patent. 

The complainant explains his delay in the present case by show- 
ing that the suit above referred to was regarded by himself and 
many others as a test case, and that he had not the pecuniary means 
to prosecute all infringers, nor was he disposed to promote litiga- 
tion by a multiplicity of suits until the vital questions raised by the 
pleadings and evidence in that case were settled by the decision of a 
competent tribunal. 

A delay in bring’ = actions against infringers when satisfactorily 
accounted for is not to be treated as laches. It would be a great 

hardship to require patentees, who are generally poor, to in- 
i089 stitute legal proceedings as soon as an infringement Was ascer- 

tained or lose the right to the protection which an inter- 
locutory injunction affords. 

Judges Nelson and Betts,in Van Hook v. Pendleton (1 Blatch., 193), 
held that the owner of a patent was not to be charged with acqui- 
escence in an infringement because he withheld suit during the 
pendency of other suits to determine his right under the patent. 

They say: “It is contended that an injunction ought not to be 
granted on the ground that the plaintiff has acquies-ed in the use of 
the machine by the defendants; that he has known of its use and 
has not interfered to prevent it. 

We do not think this objection can prevail. 
1090 lt does not satisfactorily appear that the plaintiff knew 
how the defendant’s machine was constructed or how far it 
infringed upon his; and if he did know we do not hold that he has 
forfeited his right to protection by injunction against the infringe- 
ment because he did not apply sooner. He brought other suits, one 
against one of these defendants, to vindicate his rights, and he is 
not to be charged with acquiescence because he proceeded first 
against that which wasa more palpable and obvious violation of his 
right, or because he had not brought suit against all the machines 
which infringe upon it.” 
It may be further observed that the affidavits of the de- 
1091 fendant do not disclose the fact that the complainant has had 
any knowledge of the existence of the defendant’s driven weil. 
They allege, generally, that for several years he has had personal 
information and knowledge that various parties were engaged in 
the business or occupation of sinking driven wells in North Plain- 
field, in the county of Somerset, and that not until within the past 
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few weeks has he taken any proceedings to restrain any of said par- 
ties from the sinking of such wells. 
The complainant, on the other hand, says that there has been no 
acquiescence on his part, except thay may be implied from his not 
bringing suits against known infringers; that he has warned 
1092 and eautioned all of whom he has heard against the conse- 
quences of infringement and demanded the payment of the 
established royalties before he commenced prosecutions; that in 
some cases the parties have agreed to pay the royalties and have 
thus saved to the complainant and to themselves the expenses of 
litigation, whilst in other cases the right of the complainant has 
been at first recognized and payment promised and afterwards re- 
fused. 
The case falls within the principle announced by Judge Nelson 
as governing the court in the second circuit in Gibson v. Van 
Dresar (1 Blatch., 532), to wit, that the court has no disere- 
1093 tion, but is bound to grant a preliminary injunction where 
the validity of the complainant’s patent has been established 
by protracted and expensive litigation and the proof of infringement 
is clear. 
An injunction is ordered in the above-stated case, and also in the 
several suits pending against William L. Smalley until final hear- 
ing or further order of the court. 


A true copy. 
Filed M’eh 25, 1879. 


A true copy. 


[SeAL.] — S. D. OLIPHANT, Clerk. 


1094. Uwnirep STates oF AMERICA, . 
District of New Jersey, j 


I, S. D. Oliphant, clerk of the circuit court of the United States for 
the district of New Jersey, do hereby certify that the annexed is a true 
copy of the opinion filed in said cause as the same remaizus of record 
and on file in my office. 

In testimony whereof I have hereto set my hand and affixed the 
seal of said court, at Trenton, this twenty-fourth day of January, A. 
D. eighteen hundred and eighty. 


SS . 


[ SEAL. | S. D. OLIPHANT, Clerk. 
(Exhibit “ K.”) 
1095 I, John T. Nixon,a judge of the district court of the United 


States for the district of New Jersey, do hereby certify that 
the above certificate, under the hand of 8. ‘D. Oliphant, Esq., ‘clerk, 
and the seal of said court, is due form. 

In testimony I have hereto set my hand, at Trenton, in said dis- 


trict, this 24th day of January, A. D. 1880. 
[SEAL. ] JOHN T. NIXON, 


Exhibit “ K.” 
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I, S. D. Oliphant, clerk of the United — circuit court for the 
district of New-Jersey, do hereby certify that John T. Nixon, Esq., 
whose name is subscribed to the foregoing certificate, was at 
1096 the time of making the same and still is a judge of said dis- 
trict court, and that his signature to said certificate is genu- 
ine. 
In testimony whereof I have hereto set my hand and caused the 
seal of said court to be affixed, at Trenton, in said district, this 
twenty-fourth day of January, A. D. 1880. 


[SEAL.] S. D. OLIPHANT, Clerk. 
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Exhibit “ Kk. 


1097 District oF Iowa: 
In the Cireuit Court of the United States. In Equity. 


Wittiam D. AnpreEws eft. al., Complainants, 
v8. 
GEORGE Hovey, Defendant. 


This is marked Exhibit “K” by me and made a part of the 
evidence of complainants in the above-entitled cause as taken before 
me on January 22d, A. D. 1880, at the time of the taking of the 
depositions of H. C. Morehead and J. M. Meay, as hereto annexed, 
on behalf of the complainants. 

Witness my hand January 22d, A. D. 1880. 

I. N. WHITTAM, 
U. S. Commissioner for the District of Iowa. 

Exhibit “ K.” 

1098 (Endorsed :) Exhibit “K.” U.S. cireuit court, district of 
New Jersey. In equity. Benjamin F. Green vs. Phineas M. 
French. Copy of opinion and clerk’s certificate. 


(Endorsed :) Andrews vs. Hovey. Deposition. H. C. Morehead 
etal. Filed Oct. 19,1880. E. R. Mason, clerk. 


1099 Circuit Court, District of lowa. In Equity. 
WititrAM D. ANDREws ée al. v. GEORGE Hovey. 


Depositions on the part of the complainants for final hearing taken 
before Ernest C. Webb, notary public de bene esse, under sections 
863 and 864 U.S. Rev. Stat. 


Office of J. C. Clayton, No. 7 Warren street, New York city, N. 
Y., Dec. 10th, 1879, 10 a. m. 

Met, pursuant to the annexed notice, with acceptance of due and 
legal notice indorsed thereon. 

Present: J.C. Clayton, Esq., of counsel for complaimants ; Jed. 
Lake, Esq., of counsel for defendant. 
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WitiiAM D. ANDREWws, a witness called on the part of complain- 
ants, being first duly cautioned and sworn to tell the truth, and 
being examined by J. C. Clayton, Esq., of counsel for complainants 
says: 

Q. 1. What is your name, age, residence, and occupation ? 

A. William D. Andrews; [am 61 years old; residence, Brook- 
haven, L. I., New York; manufacturer and inventor; at present, 
manager of the driven-well patent and interest. 

Q. 2. Are you one of the complainants in this case? 

A. I am. 

Q. 3. State what experience you have had in the invention, con- 
struction, and operation of pumps and other machinery relating to 

hydraulics, steam engines, and mechanics generally; also, 
1100 what has been the extent of your experience in the construc- 

tion and operation of wells made under the N. W. Green 
patent in suit. 

A. I have since 1840 been more or less interested in and have 
been using pumps for various purposes, particularly during the early 
ortion of the time in freeing wrecked vessels of water and sand ; 
la been an inventor of pumps, commencing in 1844, and contin- 
uing the invention of pumps down to the present time, and for fif- 
teen years of that time was engaged in the manufacture of pumps, 
steam engines, boilers, and other articles of my own invention, and 
during that time have furnished pumping machinery to the United 
States Government, and for other extensive pumping operations ; 
my manufacturing interests were principally in constructing pumps, 
engines, boilers, elevators, and other machinery of my own inven- 
tion; since July, 1872, in connection with my brother, under the 
firm name of Wm. D. Andrews & Bro., have been the owners of an 
undivided half-interest with Col. Green of a majority of the terri- 
tory covered by the driven-well patent, as granted to Col. Green, 
being reissue No. 4372, and have also been engaged in manufactur- 
ing wells under said patent; my time during the years from 1872 
down to the present has been mainly devoted to the interests of the 
patent and the manufacture of wells under it. 

Q. 4. Have you read and do you understand reissue letters patent 
4372, being the patent in suit, and do you tnderstand the construc- 
tion and operation of the invention therein set forth ? 

A. I have so read the patent and understand the invention therein 
set forth. 

Q. 5. What do you understand to be the invention described and 

claimed in said patent ? 
1101 A. The invention is for a method of procuring water from 

the earth by means of a tube inserted into the earth down to 
and into a water stratum, and attaching to such tube, in cases where 
the water does not flow naturally, a pump by an air-tight connection, 
and by the operation of the pump producing a vacuum within the 
tube which forms the body of the well and its lining, thereby caus- 
ing the water in the surrounding earth, under the pressure of the 
atmosphere, to rush into the well formed by the tube, furnishing a 


? 


938 WILLIAM D. ANDREWS RET AL. VS. GEORGE HOVEY. 


practically inexhaustible supply of water by the means as stated and 
deseribed., 
Q. 6. Have vou read the letters ee No. 123903, granted to Elias 


S. Hovey February 20, 1872, for alleged im srovements in the forma- 
tion of drive wells, and do vou ts the alleged invention 
therein set forth? And, if vou answer yes, please compare said al- 
leged invention with the invention deseribed in the patent in suit, 
and state whether or not, in your opinion, the alleged Hovey inven- 
tion is substantially like or unlike the invention described and 
claimed in the patent in suit. 

\. | have read the specification and claim of patent 123,903, dated 
February 20, 1872, granted to Elias S. Hovey, of Independence, 
lowa, entitled “an improved method of making tube wells, com- 
monly called drive wells.” I understand the invention set forth, 
and the only difference between the alleged invention therein 
claimed is the use of a coarsely perforated tube instead of the tube 
that is to form the well, in place of a rod, as described in Green’s 

specific ation, the use of said coarsely perforated tube being 
1102 precisely the same as the use of the rod described in Green’s 
specification for the purpose of making a punctured hole, into 
which the tube which is to form the body of the well is to be placed 
after the withdrawal of the said coarsely perto ated tube or the rod, 


as the case may bx 

Hovey further describes the use of his preliminary tube for re- 
moving the hue sand from the Ny avel in immediate proximity to the 
well tube, which operation of removing sand from the gravel o1 
other coarse material is performed by Green with the ‘soy which 
is either of itself driven to make its own hole Into the earth or ts 
Inserted into a hole made by first driving a rod as ts deseribed In his 
specification, the only difference being that Hovey claims to remove 

¢ fine sand from among the coarser gravel by the instrument first 


driven, which is then to be followed by the tabe which ts to const 
tute the body ef the well, while In the Green patent the sand its 
removed tf — wna b\ means of the tube whieh is to form and 
remain permanently as the body of the well, whether said tube be 
tirst driven to make its own punctured hole er follows in the open- 
ng previously made by a rod, the only difference being that Hovev 
uses two hollow tubes instead of one tube alone or a solid rod fol- 
lowed by a tube, the removal ofthe sand being identically the same 
operation in either case and there being no other difference in the 
two methods, if two methods they may be called, the one being sub- 
stantially the same as the other. 

Q. 7. Please look atthe 17th page of the pamphlet now shown 
you, Which is part of a pamphlet entered according to act of Con- 
gress in the year 1868, by Cowing & Co., in the clerk’s office of the 
district court of the United States for the northern district of New 

York, and state how far the drawing and description on said 
1103 page, if at all, describes or anticipates the idea set forth in 
the said Hovey patent of removing the fine sand so that the 
gravel may come in contact at the lower end of the tube? 
A. I have the pamphlet referred to in hand, and I find a cut on 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 239 


page 17 showing two driven-well tubes inserted into .the earth with 
openings shown near their lower ends, and about said openings is 
shown coarse material unlike the soil shown as surrounding it, and 
which said material about the openings of the tube is shown to be 
coarse and freed from the finer particles, and I find beneath the cut 
the following: “Sectional view of the well.” 

Illustrated in connection with the pump shown under Fig. 214 
and Fig, 215 os sane. the points as surrounded with gravel from 
which the sabulous particles have been withdrawn, which is gener- 
ally the case, excepting where they terminate in quicksand. 

The drawing and Toemintian as given anticipates and accom- 
plishes all that is set forth in the specification of the Hovey patent, 
to wit: 

The freeing of the material immediately surrounding the tube in 
contact with and the immediate neighborhood of the openings of the 
finer particles of the earth, sand, or other material, and leaving 
between the coarser particles by such removal freer openings for the 
passage of water from the surrounding earth into the well tube. 

Q. 8. How long, to your knowledge, has that pamphlet been in 
print? 

A. To my absolute knowledge since 1871; I don’t remember ever 
to have seen it previous to that year, but think T did. 


(The Ist page of cover, title-page, indorsement on back of title- 
page, and 17th page, offered in evidence by complainants’ counsel, 
and marked Complainants’ Exhibit Cowan & Co, ISGS. Circular 
Dee. 10, 78 ELC. Wy, notary.) 


L104 =Q. 9 State whether or not the cut and description on page 
seventeen, above referred to, correctly represents the practical 
operation of the invention described in this patent in suit. 

A. Practically they do se Poprosent what actually takes place— 
the proportions given in the cut are or would be, in many lastances, 
an eXaggeration—the principle as depicted and deseribed in the text 
below the cuts is correct, 

Q. 10. State which of the two, an ordinary open well or a well 
constructed according to the patent in suit, will yield the greater 
quantity of water under the same circumstances of soil, depth, and 
pump capacity. Illustrate by stating facts or experiments within 
your personal experience. 

A. An inch-and-a-quarter tube inserted into the earth with a pump 
attached to its upper end and operated as set forth in the specitica- 
tion of Green’s patent will, if constantly operated for a considerable 
time, say ten or more hours, produce and deliver very much more 
water in the time named than an ordinary dug well thirty inches in 
diameter will produce and deliver when operated by the same pump 
and the same pipe during the same number of yeurs, the operation of 
the pump in each case to be the same and to be continuous. We made 
an experiment in the United States court-room, before Judge Bene- 
dict, during the argument in the case of Andrews et al. against Car- 
man, of the following character: We procured a box about four feet in 
length, two feet in width, and three and a half feet in depth; into one— 
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of this box was placed a cylinder of perforated brass six inches 
1105 in diameter and nearly the depth of the box ; we then filled 

the box to the depth of about thirty inches with sand, out- 
side of and around the cylinder so placed, which was about six inches 
from one end of the box, filling the entire box except the inside of 
the cylinder to the depth named with sand; the cylinder so placed 
represented an open well lined with perforated brass from top to 
bottom so as to permit water which was poured upon the sand until 
it was saturated, and a small amount left standing on the surface 
of the sand, to enter the well through its entire surface from top to 
bottom ; we then took two small hand pumps of precisely the same 
style and make, attached the working valve-rod of each pump toa 
working lever equidistant from its centre, which was pivoted to a 
stationary upright, and to each of the pumps we attached an iron 
tube of the same size, having each at its lower end a point—techni- 
cally so called—six inches in length, made of perforated brass of the 
same character, size, and number of openings to the square inch as 
was the lining of the open well as described ; in the bottom of each 
of these points, as described, was a metal point fastened, and the 
upper end of each perforated point was attached to the lower ends 
of the respective tubes, each pump tube and point being a perfect 
fac-simile of the other; we then having these pumps attached to a 
single plank, through which their suction pipes passed downward ; 
we then inserted simultaneously the one tube into the open well, 
which was filled with water and contained no sand, and the other 
directly into the solid sand at the same distance from the other end 
of the box as was the centre of the open well from its end of the 
box ; we then operated the pumps simultaneously, each having the 
same stroke and capacity: in about one minute all the water in the 
open Well was pumped out, the water from both pumps being dis- 


charged back upon the sand, insuring a fall supply te each well 
Recon TNE to its capacity; aller CMP lVIay the Open well the PURIpS 


were continued in operation; the one having its pipe Ughtly in 
serted Into the sand saturated with water was continued In Opera= 

tion for several minutes without the least apparent diminu- 
L106 tion in the amount of water it delivered, while the pump in 

the open well did only deliver an occasional spoonful after 
the well had been first emptied, as before stated, in about one min- 
ute; the pumping was continued until the judge remarked that it 
had been long enough continued to show its inexhaustibility ; more 
fully to exemplify the principle that the atmospheric pressure forced 
the water directly from the sand into the vacuum formed in the 
tube inserted into the sand, and that the surrounding of the tube in 
the water-bearing stratum by the earth compacted about it was the 
cause of the greater delivery being obtained from a driven than from 
an open well, in consequence of the insertion of that tube into the 
earth, we then, without making any change whaiever, either in the 
pumps, pipes, box, or lining of the open well, filled the open well 
with sand, which was packed tightly around the tube up to the level 
of the other sand in the box outside of this well, the only real dif- 
ference then existing between the two pumps, pipes, and wells being 
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that the pipe in the open well was, while surrounded with the sand 
compacted against it, still further surrounded by the perforated brass 
through which and from which the pump with its pipe in that well had 
only received a supply which, coupled with the amount of water 
standing in the well itself supplied the pump for but one minute; we 
then again commenced operating the pumps, and the supply from 
each was continuous and equal; this operation was continued until 
the court was satisfied that the filling up of the open well had in- 
creased its capacity and made it equal in delivery to the first driven 
well. I would further state that at the present time there are in 
operation driven wells at the New York Gas Light Co.’s works ia 
this city which have been in operation for some three years, working 
constantly seven days in a week and twenty-four hours each day, 
the supply still continuing at a rate that no open well I have ever 
had occasion to use, and I have used and emptied, as a part of my 
business, open wells of from ten to twenty feet in diameter, ever did 

do; at the Newark Water Works at Belleville, N. J., are 20 
1107 driven wells connected together and operated by a steam 

pump, which have now been in use for about three months, 
supplying, as by report of the engineer, about two and three-quarter 
millions of gallons per day, which I have seen In operation; have 
not measured the water from, but from my experience—seeing the 
stream of water delivered—am satisfied that the report 1s co: vect, at 
least substantially so. 

No open wells that I know or ever have heard of, other than an 
artesian well, ever has given such a supply as this for any length of 
time; not even for 24 hours. 

Immediately adjoining the property where these wells are put 
down are two lange square wells, [ think, 300 feet long by 140 feet 
wide—thereabouts at all events—which were once used as open 
wells, deriving their supply from the earth, [have no actual knew!- 
edge of the amount of that supply, but it is reperted by engineers 
that ene million of gallons per day were obtained from these im- 
mense wells when first started, which supply very soon decreased to 
half a million of gallons per day, a the project of obtaining 
water from the earth by means of open wells was abandoned and 
the wells connected with the river, from which they are still receiv- 
ing their supply, said to be some eight millions of gallons per day, 
less the two and three-quarter millions supplied by the driven wells, 
which is pumped directly into the large square wells, and thence 
mingling with the river water is pumped from the wells into the 
mains to supply the city of Newark with water. 

It would be impossible for me to recite the facts concerning all 
the driven wells of which I have knowledge as compared with open 
wells, but can only say generally that open wells in this city and 
vicinity have been discarded and driven wells are now cacao 
supplies of water to hotels, large manufacturing establishments, anc 
others using large quantities of water in quantities impracticable to 

be obtained by open wells upon the premises. 
1108 °§ Q.11. What do you consider to be the principle features 
of novelty contained in patent in suit? 
Jl—16 


949 WILLIAM D. ANDREWS ET AL. VS. GEGRGE HOVEY. 


A. che features are—lIst, that the well is made by the simple pro- 
cess of driving either a rod to make the opening into the earth into 
Which is inserted the tube which forms the lining of the well 
or of driving the tube itself, properly pointed, which then be- 
comes itself the instrument which forms the opening, the lining of 
the well, and composes the well itself, in contradistinction to any 
methods previously employed for making wells, it being cheaper, 
easier, and a more effective method of making a well than had been 
previously practiced by excavating; 2d, the operation of the well 
made as described enables advantage to be taken of the pressure of 
the atmosphere to force the water from the surrounding earth into 
the body of the well, in which a vacuum has been produced by the 
use of a pump attached by an air-tight connection to its upper end, 
this operation rendering the well vastly more effective and product- 
ive than by any previously known and practiced method. 

Q. 12. As you understand the invention, is it material how the 
pipe through which the water is drawn by means of the pump is 

inserted into the water-bearing stratum, whether by blows or 
1109 other force applied to the pipe, or whether by drilling the 
hole into which the pipe is afterwards inserted ? 

A. A pipe, inserted tightly into the earth in the water-bearing 
stratum and operated by a pump attached to its upper end drawing 
the water directly from the earth into the tube or body of the well, 
utilizes the discovery made by Col. Green and infringes his inven- 
tion, which is founded mainly upon this discovery, the process of 
driving being also new, but rendered doubly effective by the utiliza- 
tion of his discovery, which may be utilized by other than the exact 
means described by him. 

Q. 18. What experience have you had in the matter of construct- 
ing and operating pumps for the purpose of removing large volumes 
of water or sand from ship channels and other places ? 

A. I was engaged in the pioneer efforts made in this country for 
the raising of stranded and bilged ships by pumping from them the 
water and sand which accumulated in them, al also in the pioneer 
efforts to recover wrecked goods remaining in the bottoms of ships 
whose upper works had been destroyed by the sea, and their bottoms 
and remaining cargo covered to very considerable depth by sand, 
which had to be removed from above the cargo in some cases to the 
depth of twenty feet, and 1 invented a centrifugal pump to enable 
us so to remove sand from above sunken cargoes, and did by that 
means so successfully remove cargoes of iron, steel, copper, &c. I 
have also furnished pumps of my more recent invention for similar 
purposes and for deepening the water upon the bars of several rivers 
to improve their channels, which operations have been successfully 
conducted under the supervision of naval officers of the United 

States with pumps of my invention, driven by engines of my 
1110 invention and used under my instructions. I also furnished 
a centrifugal pump of my latest patented invention for use 
by Captain Eades at the mouth of the Mississippi, to assist in deep- 
ening its channel, which has been successfully so used, being capa- 
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ble of discharging sixty thousand gallons per minute, and passing 
solid substances not exceeding two feet in diameter. 


Cross-examined by Mr. Lake, of counsel for defendant: 


X Q. 14. How long have you been in the business of making ma- 
chinery ? 

A. I commenced, I think, in 1852. 

X Q. 15. Are you now engaged in that business and have you 
been continuously engaged in that business since 1852? 

A. I am not now personally engaged in manufacturing, our tools 
and machinery being in use by other parties for manufacturing un- 
der my patents. 

X Q. 16. When did you cease manufacturing ? 

A. I think about three years ago. 

X Q. 17. Are you now one of the owners of the Green patent of 
the driven wells? 

A. Iam. 

X Q. 18. When did you become such owner ? 

A. In July, 1871. 

X Q. 19. Are you now engaged in prosecuting suits for infringe- 
ment of that patent? 


A. Iam. 
X Q. 20. Are you the person who hasthe principal charge of those 
suits ? 


1111 A. Yes. 

X Q. 21. In your direct examination you stated that it 
was a part of Green’s patent to connect the tube by an air-tight 
connection to a pump; now state whether that is a new invention. 

A. The connecting of a pump to a pipe was not then a new in- 
vention, but the connection of a pump to the tube, as inserted into 
the ground by him, formed a part of a process which Green described 
and patented, and which I believe to be his invention. 

X Q. 22. Will you now answer the question whether it was a new 
invention to attach a pump to atube by an air-tight connection ? 

A. As I answered the previous question, I again answer, that the 
attaching a pump to a pipe by an air-tight connection was not new 
at the date of Green’s patent. 

X Q. 23. At the date of Green’s claimed invention was it a new 
thing to make wells by drilling a hole into the earth ? 

A. Wells were previously made by drilling. 

X Q. 24. In the matter of the experiment described by you as hav- 
ing been made in the court-room before Judge Benedict, how many 
and how large were the holes made in the brass cylinder that you 
used to represent an open well? 

A. It was what is called number 2 perforated brass, the holes in 
which are, I think, about a thirty-second of an inch in diameter, and 
I think about eighty to the square inch. 

X Q. 25. Do you mean to state that such a cylinder would not 
admit water through it readily ? 

A. I do not. 
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X Q. 26. Did you ever make a similar experiment in the earth in 
an open well and one drove beside it where the pipe only went to 
the same depth as the open well? 

A. I don’t remember that I did any special one. 

X Q. 27. In the welis put down at the New York Gas-Light Co.’s 
works do not the tubes driven go down below the surface of water 

standing in the bay near them? 
1112 A. They were not near the bay. 
X Q. 28. How far are these wells from standing water? 

A. Three or four hundred feet. 

X Q. 29. Is not that water a part of the bay surrounding the 
city ? 

A. There is no bay surrounding the city. 

X Q. 30. What is the name of the water within three or four hun- 
dred feet of these wells? 

A. It is known as the East river. 

X Q. 31. Are not these tubes at the gas-light company’s works 
drive mn down below the surface of the level of the water in the East 
river? 

A. They are. 

X.Q. 32. Did you assist in driving them or did you see them 
driven ? . 

A. I did see a portion of them driven; was not present during 
the entire driving. 

X Q. 33. What is the nature of the soil into and through which 
they were driven ? 

A. So far as we ascertained, principally sand, quite fine sand. 

X Q. 34. Is the soil the same from these wells to the East river, at 
the nearest point? 

ye don't know; I presume it is. 

X Q. 35. How far are the driven wells that you speak of as being 
at Belleville, N. J., from the large open well there? 

A. I should judge about 600 feet. 

X Q. 36. How far are these driven wells from the river at that 
pli ry 

The open wells that I speak of are between the driven wells 
Mie the river and about 200 feet from the river, I think; the driven 
wells being, I think, between 900 and 1,000 feet from the river. 

X Q. 37. What is the character of the soil where these driven 
wells are ? 

It is represented to be sand and gravel. 

X Q. 38. What is the character of the soil where those dug wells 
are ? 

A. Itis, T think, of the same general character. 

X Q. 80 Were the tubes, in making these driven wells, put dow n 

lower than the bottom of these Open We ‘lis ¥ 
111s \. I think they were 
X Q. 40. Do vou claim that Mr, Green's patent covers the 
principle of atmospheric pressure ? 

A. Yes, when used as part of the process deseribed by him and 

in the manner as described. 
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X Q. 41. Is anything said in his patent or the specifications or 
claim about atmospheric pressure ? 

A. The term atmospheric pressure is not used in the specification 
or claim. 

X Q. 42. Would any pump work if it was not for the pressure of 
the atmosphere ? 

A. Yes. 

X Q. 43. What kind of a pump? 

A. An air pump. 

X Q. 44. Would an air pump work if there was no air? 

A. No. 

X Q. 45. If there is air is it not necessarily accompanied by 
pressure ? 

A. No. 

X Q. 46. Would a common water pump work without atmos- 
pheric pressure ? 

A. Atmospheric pressure exists over the surface of the earth and 
presses upon the water in lakes, rivers, or under the earth ; the air 
must necessarily press upon the water removed by the pump, and 
as atmospheric pressure Is universal it is in some way brought into 
play whenever water is removed by a pump or otherwise, but it is 
not necessarily utilized in all pumps or pumping operations. 

X Q. 47. Would a hydraulic pump work if it was not connected 
air-tight with a tube reaching into the water? 

A. Yes; under certain circumstances; pumps are frequently set 
under water without any air-tight suction pipes connected with 
them. 

X Q. 48. Would a pump that is set above the water and of which 
the cylinder is above water, draw water from below in case the con- 
nection was not air-tight ? 

A. No, sir; it would not. 

X Q. 49. Is the atmospheric pressure, as operated on water, 
when one of the driven wells is used, any different at any other 

time ? 
1114 A. There is no difference in the action of the atmospheric 
pressure, but a decided difference as to the results. 

X Q. 50. Explain the difference in the results. 

A. In a driven well the atmosphere is removed by the action of 
the pump from the body of the well itself, which well, through the 
openings at or near the lower end, is in direct communication with 
the large body of water within the earth surrounding the tube, and 
the pressure of the atmosphere having been removed from the body 
of the well, and still retaining tts pressure upon the surface of the 
water in the earth outside the well, forces that water into the well 
with a speed due to a pressure of about fifteen pounds to the square 
Inch, whereas in an open well the pressure of the atmosphere not 
being removed from! the surface of the water in the well, but only 
within the tube of a pump inserted into the open water In that well, 
when the pump is operated and a vacuum formed in the tube, the 
water will rush from the open well into that tube In response te the 
vacuum, and if the action of the pump is continued all the water 
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will be drawn out of the well, the pressure of the atmosphere follow- 
ing down as the water is exhausted balancing the pressure of the 
atmosphere upon the water about it and leaving only the effect of 
gravitation to act upon the water outside the well to replenish it, 
which action is equal to about one-half pound on each square inch 
for each foot of diflerence in the head water within the well and in 


the earth OULSIUC, 


Adjourns d to Dee. Lith, "a2, nt 10 a. Mm. 
(Signed) ERNEST C. WEBB, 
Notary Public. 


1115 New York, Dee. 11th, 1S79—10 a. m. 
Met pursuant to adjournment. 
Present: Parties as before. 


Cross-examination of the witness ANDREWs resumed by Mr. 
LAKE: 

X Q. 51. As to the wells at Belleville, N. J., on what river are they 
situated? And state, if you know, how much deeper the tubes are 
driven than the large open wells are dug. 

A. The river in the immediate vicinity is the Passaic. The driven 
wells go down, I think, fifteen to twenty feet below the bottom of the 
open well. 

X @. 52. In your examination you have spoken of the body of the 
well. Do you mean by that the tube to which the pump is attached, 
when you speak of it as applied to the driven well? 

A. Yes. 

X Q. 53. Does not the tube in the driven well constitute the entire 
body of the well? 

A. It does constitute the entire body of the well proper. 

X Q. 54. Do you claim that in case a person digs down to water 
and as far into the water-bearing strata as he desires, then sets into 
that a pump tube with pump attached, and then fills in around it 
with gravel and fills the hole thus dug full and uses it as a well, 
that he will infringe the patent in suit? 

A. A well made in the method described can only be made pro- 
ductive by utilizing the discovery of Col. Green, that the pressure of 
the atmesphere upon the surface of the water within the earth will 
operate to force that water from the earth into the tube forming the 
body of the well in such quantity as will make it a productive, use- 
ful, and practicable method of obtaining water directly from the 
earth ; and I do claim that a well so made and operated would in- 
fringe the patent of N. W. Green upon which this suit was brought. 

X Q. 55. In case the dug well is walled up from bottom to 

1116 top, and a pump set in with a pipe to the bottom, and the 

gravel is put in so as to fill the well above the water, and it 

is used as a well, do you claim that it would infringe the patent in 
suit ? 

A. If the material with which the well is filled is of the same 
nature as the earth surrounding the dug well, and the walls of the 
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well are open to receive water from the surrounding earth, the oper- 
ation of the pump under those circumstances would utilize the dis- 
covery of Col Green and would consequently, as I claim, infringe 
upon his patent. 

X Q. 56. In case a man took an augur and bored down to and 
into the water-bearing strata, and lifted the dirt out with his augur, 
and then put into that hole a tube with pump attached, and used 
it as a well, do you claim that it would infringe Green's patent in 
suit? 

A. If the tube so inserted was around the openings into it in close 
contact with the earth, it would utilize the discovery of Col. Green, 
and would, as I claim, infringe the pateut in suit, 

X Q. 57. In case, after boring down as stated in the last question, 
a party should put in a lining and put the pump tube inside the 
lining and use it as a well, do you claim it would infringe the pat- 
ent in suit? 

A. If the tube which is put down inside is smaller than the orifice 
in the outer tube, so that a space is open between the two, in which 
the pressure of the atmosphere is free to act on the surface of the 
open water between the tubes, and such open water extends down 
below the orifice in the suction pipe, there being no earth in contact 
with the outside of the inner suction pipe, but a body of free water 
existing between the two tubes, upon which the atmosphere had a 
direct bearing, the operation of a pump attached to the inner tube 
would not utilize the discovery of Col. Green, and, as I claim, would 
not infringe his patent. 

X Q. 58. Then Green’s patent consists in having earth close to 
the openings in the bottom of the tube, does it ? 

A. One of the elements which renders Green’s process valuable 
consists in having the openings into the body of the tube or well 

(which tube is connected by an air-tight joint to a pump), 
1117 closely surrounded by earth, sand, or other similar material, 

which shall prevent the existence of any open body of water 
between the surface and the suction openings to the well. 

X Q. 59. In case a hole was made by drilling by a churn drill 
down to and into the water-bearing stratum, moving the earth later- 
ally only,and then should insert a pump and use it as a well, would 
that infringe the patent in suit? 

A. That would depend upon whether the tube attached to the 
pump filled the hole and brought the water surface of the earth in 
close contact with the tube so as to enable the pump through that 
tube to draw water directly from the earth surrounding it. If it 
did so draw the water, then, as I claim, it would be decidedly an 
infringement. 

X Q. 60. In case a hole is drilled into the earth and then a lining 
put in, the pump tube set inside that lining, and the same is used 
as a well, would that infringe the patent in suit? 

A. If the pump tube stood in and drew from a free body of water 
and was not in contact with the earth, the atmosphere acting directly 
upon the free water inside the first tube described, it would not in- 
fringe as I claim. 
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X Q. 61. In case of a drilled well lined and the lining made air- 
tight through its extent, and the tube put inside the lining, and the 
pump attached to both tube and lining by an air-tight connection 
and so operated as a well, would that infringe the patent in suit? 

A. If the outside tube, as described, was in close contact with the 
earth and the pump attached to the upper end of that tube by an 
air-tight connection the outer tube would then become the body of 
the well, and it would utilize the discovery of Colonel Green when 
a vacuum was formed within it by the action of the pump, and 
would, as I claim, infringe the patent. 

X Q. 62. Do vou claim that Green’s patent covers either the tube, 
the point, or the pump? | 

A. I do not claim that Green’s patent covers any particular me- 
chanical devise, but that it covers a process of procuring water from 
the earth. 

X Q. 63. Can a person use the pump, point, and pipe in an open 

well without infringing Green’s patent? 
1118 A. A person can do so most assuredly. 

X Q. 64. Do you claim that Green’s patent covers the re- 
moval of the fine sand and matter from near the end of the pump 
tube? 

A. One of the resultants of his process is the removal of the fine 
sand and particles from among the interstices between the coarser 
particles of earth, sand, or gravel surrounding the tube, but I do 
not claim that such removal forms any portion of the invention as 
patented. 


Redirect examination by Mr. CLAyTon: 


R. D. Q. 65. What is the character of the water in the East river 
as compared with the water in the Green wells at the New York 
Gas Light Co. works? 

A. The water in the East river is very salt—almost the same as 
sea Water; the water in the wells is fresh water. 

R. D. Q. 66. What is the character of the water in the Passaic 
river at Belleville as compared with the water in the Green wells at 
Belleville, to which you have above referred ? 

A. The water in the river contains many impurities, and during 
the summer season maintains a temperature of from 70 degrees and 
upwards, The water from the driven wells is much clearer, whiter, 
and stands at between 50 or 55 degrees temperature. Analyzation 
by Prof. William Ripley Nichols, of Boston, made in May, 1879, 
from driven wells then in use in the next lot to where the present 
wells are working and some 500 feet from them, showed a decided 
difference in the foreign constituents contained in the waters. 

Witness continues: A subsequent analyzation by the same pro- 
fessor of the driven well water, reported Noy. 8, 1879, shows an 
increased difference between the water from the wells and that from 
the river than what existed at the time of the first analyza- 

tion. 
1119 R. D. Q. 67. State whether or not, in point of fact, you have 
frequently examined the wells at Belleville and at the works 
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at the New York Gas Light Co., their construction and operation, 
the surrounding soil or land, and the said rivers at the points near 
the said wells. 

A. I have. 

R. D. Q. 68. Where, in your opinion, does the water which sup- 
plies the driven wells at Belleville come from ? 

A. Iam undecided in my own mind just where the water does 
come from, but it undoubtedly is water that is standing within the 
arth and may come from miles distant, but, in my opinion, cannot 
come from the river or the settling basins or wells which are sup- 
plied mainly from the river, for the reason that after pumping some 
250,000,000 of gallons of water from the driven wells the water 
from them still maintain, a temperature some fifteen or twenty de- 
grees below that of the river water ard still maintains its compara- 
tive purity, the recent analyzation showing a greater difference be- 
tween the water from the river and the driven wells than existed 
previous to this extensive pumping ; and,in my opinion, these facts 
prove that the water supplied by the driven wells comes from some 

underground distant source. 
1120 R. D. Q. 69. State whether or not there was any open well 
at the works of the Gas Co.; and, if so, its depth and water 
yield. 

A. On the premises of the gas company. on the opposite side of 
the street, perhaps 200 feet from the driven wells, they dug and put 
down cylindrical excavations for gas-holders to the depth of about 
30 feet, a depth greater than the most of the driven wells I testified 
of and, I think, equal in depth to any of them. These excavations 
were, I think, 100 feet in diameter, and during their making water 
came in, but was discharged and kept down so that walls and bot- 
tom were built into this excavation, and the entire amount of water 
supplied by one of these excavations was, I think, considerably less 
than the amount furnished by the driven wells; at all events, in- 
stead of making use of the water thus furnished, they employed us 
to furnish them a supply by means of the driven wells. 

R. D. Q. 70. You have said that at Belleville the driven wells ex- 
tended about twenty feet below the bottom of the two large open 
wells there. What would have been the effect had the open wells 

been made to a depth equal to that of the driven wells? 
1121 A. If the open wells had been dug to the depth of the 

driven wells the pressure of: water, which would fave been 
equal to a head of 20 feet or 10 pounds per each square inch, would 
have brought up the soil from the bottom in masses and destroyed 
the wells, unless means were taken to so construct the bottom as to 
prevent the raising of the water in the wells under such pressure. 
(S’g’d) WM. D. ANDREWS. 


AN aE teint: sen 


250 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


D. 


WitiiaAmM D. ANnpREws, a witness heretofore produced, sworn, and 
examined, being recalled and examined by Mr. i LAYTON, on his oath 
SAVS ; 


. 1. Defendant in this cause makes the following admission on 
the 4th page of his answer herein, wherein he says that “he makes 
all his wells by boring down to and into the water; then he putsin 
a tube with large holes in the bottom without a screen; then puts 
in a tube with holes and a wire screen over the holes and attaches to 
that a pump. This is his method of making wells.” Please state 
whether or not, in your opinion, a well constructed and operated ac- 
cording to that admission and description is substantially like or 
unlike the invention described and claimed in the patent in suit. 
State your reasons for such opinion as you may express. 

A. A well so made as described, although the description is 
somewhat defective and does not include all the acts and describe all 
the conditions which, in connection with what is stated and described, 
must necessarily exist, is still substantially like the invention de- 
scribed and claimed in the patent in suit. The reasons for my opin- 
ion are these: He states here that he makes all his wells by boring 

down toand into the water, and then he putsin a tube with large 
1122 holes in the bottom without a screen ; then puts in a tube with 

holes and a wire screen over the holes, and attaches to thata 
pump. This, he says, is his method of making wells. What he has 
here described is not a well until it produces water, which he does 
not state, but which is a necessary implication and meaning of the 
language he uses. Further, he says he puts first in a tube with large 
holes in the bottom without a screen. He does not deseribe the use 
of that first tube; does not say that he connects a pump to it even, 
and the well which he says he makes, when finished, consists of a 
tube with holes covered with a wire screen, which he puts intoa bored 
hole, as the language used would imply, but does not distinetly de- 
scribe. If the tube and the pump so attached and placed in a bored 
hole be used as a well it must necessarily be in contact with the 
earth in the water stratum, for the reason that boring will not leave 
a hole in the earth in a water-be aring stratum that exceeds in depth 
over one-half its diameter, and to m: ake the tube and pump as de- 
scribed a productive well it must be tightly inserted into the earth, 
at least beneath the upper surface of the water stratum, and the 
tube so attached to the pump must necessarily be forced or driven 
down into the water stratum. 

Witness continues: And in that condition utilizes the discovery 

of Col. Green, and therefore infringes upon his patent, and in 
1125 making the well it also must infringe upon the process de- 

scribed by Green for making a well ; and when defendant 
says, as In the answer, that he never makes a well by driving or fore- 
ing an instrument into the ground without removing the earth 
upward he does not remove the implied meaning of the language 
previously used inasmuch as he does not say that he removes up- 
ward all the earth, but that he removes earth upward, which his 
boring down to water naturally implies; but it is impossible, by the 
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use of an auger, to bore such a hole into a water-bearing stratum 
without the use of sustaining walls or lining the hole so bored down 
to the depth necessary to insert the suction tube into the water. 

Q. 2. The following words occur on the last page of defendant’s 
answer: This defendant says that he is the owner of the right to 
make wells by the process patented to Elias S. Hovey as set out in 
his patent 123,903 for State of Iowa—that he makes all the wells he 
has ever made by that process. Assuming this statement to be true, 
do the wells made by the process described in said patent embody 

the process described and claimed in the Green patent in suit ? 
1124 A. The process of making drive wells as described by Elias 

S. Hovey in the letters patent referred to are substantially the 
same in every respect as the process described in the patent of N. W. 
Green, the only difference being that Hovey describes the pumping 
out of fine sand by the use of a preliminary tube, which tube takes 
the place, pefurms the duties of, and otherwise accomplishes the 
same results as the rod mentioned by Green in his specification ; 
the only practical difference is the pumping out of find sand previous 
to inserting the tube which is to form the permanent lining and 
body of the well, which last in Green’s case peforms the same office 
as the preliminary tube described by Hovey, and was thus described 
by Green as being his use and custom long before the issuance of 
the Hovey patent. I would add that the whole scope and tenor of 
Hovey’s specifications and claims are descriptive of drive wells, and 
he terms his alleged invention to be an “improvement in making 
tube wells, commoniy called drive wells,” and he claims “ the 
method of process of making drive wells hereinbefore described.” 

Q. 3. State whether or not if a hole be bored by a three-inch auger 
down into water can a pipe of one and a half inch diameter be put 
down into that hole to a depth sufficient to make it a productive 
well without forcing or driving the pipe. 

A. It cannot. 

Q. 4. Why? 

A. Because a hole cannot be bored into the earth and down into a 
water-bearing stratum of the earth with a three-inch auger to a suffi- 
cient depth to insert a tube in the water-bearing stratum far enough 
to make a productive well without driving the tube, as the earth in 
the water stratum will fill the hole immediately the auger is with- 

drawn, and no hole will remain in the water stratum unless 
1125 a lining or supporting wall is put down with the auger to 
prevent the hole from immediately filling. 


Cross-examination waived. 


(S'g'd) WM. D. ANDREWS 
1126 Tuomas C. THEAKER, a witness called on the part of the 


complainant, being first duly cautioned and sworn to tell the 
truth, and being duly examined by J. C. CLayton, Esq., on his oath, 
says: 
Q. 1. What is your name, age, residence, and occupation ? 
Thomas C. Theaker; I am 67 years old; residence, New York 
city, N. Y.; machinist and solicitor of patents—patent attorney. 
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Q. 2. State what has been your experience as a machinist and as 
connected with patents, stating whether or not you have held any 
governmental position in which you were called upon to consider 
mechanical distinctions and questions of patentability ; also state 
whether you have been called upon to testify as an expert in patent 
causes. 

A. I have been practically and theoretically making the business 
of machinery the business of my life for more than forty years. I 
have built many steam engines of different kinds; carried on a ma- 
chine-shop for that purpose for many years. I was in the Patent 
Office for a term of about seven years, about four of which I was an 
examiner-in-chief, and the balance as Commissioner of Patents. I 
have been called upon to testify as an expert in patent causes in a 
few cases. 

Adjourned to Dee, 12, 1879, at 10 a. m. 

(Signed) ERNEST C. WEBB, 
Notary Public. 


New York, Dee, 12, 1S7T9—10 a, m, 
Met pursuant to adjournment. 
Present: Parties as before. 


Direct examination of the witness TuHraker resumed by Mr. 
CLAYTON ; 

Q. 3. State whether or not you were the Commissioner of Patents 

of the U.S. at the time of the grant of the original letters 

1127 patent 73425 to N. W. Green, dated January 14th, 1868, 

being the patent upon which the reissue in suit was granted. 

A. I was. 

Q. 4. Did you act officially upon the application which resulted 
in the grant of said letters patent 75425 ? 

A. I did. 

Q. 5. State whether you have carefully examined and do you un- 
derstand reissued letters patent 4372, being the patent in suit? 

A. [ have examined it and think I understand it. 

Q. 6. Do you understand the construction and operation of the 
invention therein described and claimed and its principle of opera- 
tion ? 

A. I believe I do. 

Q. 6a. What do you understand to be the invention and principle 
of operation therein set forth ? 

A. I understand the invention of Col. Green to consist in forming 
or constructing wells by inserting into the earth a pipe or tube and 
forcing the same down to the water-bearing stratum in a manner 
to utilize the pressure of the atmosphere upon the water in the earth 
surrounding the well by the formation of a vacuum within the well 
tube, and thus increasing the inflow of the water from the earth into 
the same. 

Q. 7. Point out the difference in the principle of operation be- 
tween an ordinary open well and a well constructed according to the 
invention described in the patent in suit. 


—— 
» 


| 4 
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1128 A. In an ordinary open well the atmosphere is left free to 
press upon the surface of the water in the well, and thus 
counteract or retard the inflow of water from the earth to the well 
with a force equal to about fourteen pounds to the square inch; in 
Green’s driven well this pressure is taken off by the vacuum formed 
therein, and of course the inflow of water increased to the amount 
due to the fourteen or fifteen pounds pressure of the atmosphere. 

Q. 8. In the case of the ordinary open well what force of nature 
causes the water to come from the earth into the open well-pit ? 

A. Gravity. 

Q. 9. In the case of the Green well what force or forces of nature 
causes the water to enter into the well? 

A. Gravity and atmospheric pressure. 

Q. 10. State whether you have carefully examined and do you 
understand letters patent 123,908, granted to E. 8. Hovey Feb. 20, 
1872, and do you understand the invention therein described and 
claimed and its principle of operation ? 

A, I have examined it and think [ understand it. 

Q. 11. State whether or not a well, constructed according to the 
process described in the said Hovey patent, would embody or employ 
the invention deseribed and claimed in the Green reissue patent in 
suit? Please give in detail the reasons for such opinion as you may 
express, 

A. I think they would employ the principle of the invention de- 

scribed in the patent of Green; Hovey, in my opinion, does, 
1129 by driving two tubes, in substance what Green does by means 

of one tube or by means of an iron rod and tube. My reason 
for so thinking, is that in both cases they seem to utilize or do util- 
ize the advantages derived from forming a vacuum in the well and 
thus relieving it from the effect of the atmospheric pressure therein, 
which would necessarily retard the inflow of the water. 

Q. 12. Please take in hand the pamphlet, three pages of which 
were yesterday offered as an exhibit, as certitied by the notary, and 
say what purports to be the date of its publication, referring only 
to the pages marked by the notary. 

A. It purports to be published in 1868. 

Q. 13. What is the date of the Hovey patent, in regard to which 
you have been testifying? 

A. According to the certificate of the present Commissioner of 
Patents, which I hold in my hand, said patent was granted to Hovey 
Feb. 20, 1872. 

Q. 14. Please refer to the pamphlet, Complainants’ Exhibit Cow- 
ing & Co. 1868 Circular, page 17. Examine the cuts on that page 
and the printed matter beneath the cuts and say what is therein de- 
scribed by the cuts and text. 

A. From an examination of the page and document referred to I 
believe that the devices shown and described therein show the 
utilization of the invention claimed by Green. 

Q. 15. In the deseription do you find anything not contained in 
the specification of the Green patent? 
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1130 A. I do not. 

Q. 16. Will you please say what, if any, difference is shown 
in the processes as described in the Green reissued patent and the 
Hovey patent? 

A. The difference between them consists in substance only in this, 
that Hovey uses two tubes, while Green uses but one tube or one 
tube and an iron rod. 

Q. 17. Does or does not Hovey, in the specification of his patent, 
speak of pumping out fine sand during his process? 

A. He does. 

Q. 18. Does or does not the printed matter under the cut on page 
17 of Complainants’ Exhibit “Cowing & Co. 1868 Circular” speak 
of removing sand from around the point of the well in substantially 
the same manner as is described in the Hovey patent? 

A. The said text upon the page referred to does show that the 
sabulous particles are withdrawn, from which we conclude that sand 
is of course meant. 

Q. 19. Do or do not the cuts upon that page represent the removal 
of tine particles and the remaining of coarse particles only about 
the openings in the suction pipe ? 

A. I think they do. 

Q. 20. Do you or do you not find anything in connection with the 
removing of sand as in the Hovey patent of 1872 substantially dif- 
fering from what is described on page 17 of Complainants’ Exhibit 

“Cowing & Co. 1868 Circular.” 
lis] A. I do not. 

(). 21. Then, is it or is it not true that the process of re- 
moving sand substantially as deseribed by Hovey was described in 
the pamphlet, Complainants’ Exhibit “Cowing & Co. 1868 Circu- 
lar,” if its date be correct, that that portion of the process as de- 
scribed by Hovey was known to and described by Colonel Green 
nearly four years previous to the Hovey patent ? 

A. It is true. 


Cross-examined by Jep. LAKE, Esq., of counsel for defendant: 

X Q. 22. Have you had any practical experience in making wells 
by or according to the Green patent? 

A. I have not. 

X Q.25. Have you had any practical experience in making wells 
by the method described in the Hovey patent ? 

A. I have not. 

X Q. 24. Are you called, then, as an expert only in this case ? 

A. I presume I am so called. 

X @. 25. Now, does Hovey claim anything in his patent except 
the process of removing fine sand from about the foot of the pump 
tube where it is in the water ? 

A. | understand Hovey’s claim to be for the method or process of 
making drive wells by using, in the first instance, a coarsely per- 
forated tool or tube, and thereafter introducing a permanent finely 
perforated tube for the purpose set forth, which is the obtaining of 
water by the means described and shown. 


ll 
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X Q. 26. Now, please state whether, in the specifications attached 
to Hovey’s patent, the pumping out of fine sand near the tube is 
not the main feature claimed by him to be new? 

A. That is certainly represented as one of his objects, but 

11382 if the lower end of his tube happened to stop where there 

was no fine sand, but gravel, then that object of his patent 
would be abortive and useless. 

X Q. 27. You say you have examined the Hovey patent and 
Green’s patent and reissue and think you understand them 
thoroughly, do you not? 

A. I think I do understand them correctly. 

X Q. 28. In case a party should make a well by taking an iron 
rod with a point sharpened either round or wedge-shaped, and should 
with that drill a hole in the ground where there was no rock, by 
rising and letting fall the rod until it was projected into a water- 
bearing stratum, and should then insert into the hole a metallic 
pipe and attach te the upper end a pump, and pump water through 
it, would that be an infringement of Green’s patent ? 

A. In my opinion it certainly would be an infringement of Green's 
patent, provided the pipe inserted, and to which the pump was at- 
tached, so filled the hole made by that pointed rod as to prevent 
the pressure of the atmosphere upon the water in the well. 

X Q. 29. Supposing before the time that Nelson W. Green claims 
to have invented this process of making a well some other person 
had made a well by driving an iron tube into the earth until it was 
projected into a water-bearing stratum, and had then attached a 
pump and pumped water through it and used it as a well, would 
not that anticipate Green’s invention ? 

A. That act of that one other person referred to having done 
what is referred to in the question would not necessarily and legally 
anticipate Green’s patent, even ‘supposing that he had accidentally 
and without his own knowledge or that of any other person utilized 
the atmospheric pressure, and provided that this knowledge of the 
gist and principles of the Green invention had not thereby been 
given to the public. 

X Q. 30. Would not such a well in all particulars be equivalent 
to the well claimed to have been made by N. W. Green in the patent 
on suit ? 

A. Providing that the tube inserted in the hole made as described 
in the supposed case was so inserted as to exclude the action of the 
atmosphere and having a pump attached and the lower end of the 
tube perforated to allow the ingress of water thereto, it would sub- 

stantially. 
1133 X Q. 31. How much space would be necessary around 
the tube to enable the air to pass down to and press upon 
the water? 

A. Any amount of space whatever would cause pressure upon the 
water, and if the space were large enough to allow the full supply 
of air to the water equal to that withdrawn by the pump in forming 
vacuum, then there would be no advantage derived from the press- 
ure of the atmosphere in drawing water. It follows, therefore, 
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that one-half said space would allow half the pressure of the atmos- 
phere to be exerted upon the water and apportional counteraction 
oi the inflow of water. 

X Q. 32. In your last answer do you mean to be understood that 
the air would go down, by the tube in a very small space? 

| certainly do. 

X Q 33. In ease a party should take a rod of iron with a point on 
the same, either round or wedge shaped, and, by raising and filling 
it, either by hand or windlass, should make a hole down to and into 
a water-bearing stratum, and, withdrawing that, should insert: a 
metallic pipe or tube, and should attach a pump to it and use it as 
a well, do you claim that it would infringe the patent in suit ? 

A. Provided it excluded the pressure of the atmosphere by being 
inserted tightly in the hole, it would. | 

X Q. 34. Did you ever make any actual experiments by boring 
into a water-bearing stratum to know how long a hole so made 
would remain without filling in with sand and gravel ? 

A. gf did not. 

X @. 35. From your knowledge of mechanics, would a hole made 
in a Water-bearing stratum by a drill stay free from matter falling 
into it longer than a hole made with an auger? 

A. I don’t see why it would; I do not think it would. 

X Q. 36. In case a party, prior to the time N. W. Green claims to 
have invented his process of making wells, had taken an iron rod 
and driven it into the earth down to and into a water-bearing stratum, 

and had then withdrawn that rod and inserted into the hole 
1184. thus made a pipe or tube, and the water had flowed up 

through the tube and continued to be used as a well, would 
not such a well be equivalent to the claimed invention of N. W. 
Green in his original patent? 

A. I think not; that would be a flowing well, not utilizing the 
pressure of the atmosphere. 

X Q. 37. In your answer to X int. 29 you stated that the well 
there described would not legally anticipate Green’s Invention, pro- 
vided it was not made public; now, how much publicity would it 
require to make such a well anticipate Green’s invention ? 

A. Lam not competent to tell what might or what might not be 
considered sufficient publicity. ) 

X Q. 38. In the case stated in X int. 29 please state, in your 
opinion, how many persons would have to be cognizant of the 
making of such a well in order to legally anticipate Green’s inven- 
tion. 

A. Iam not competent to tell what might or what might not be 
considered sufficient publicity. 


Redirect examination by Wm. D. AnprReEws, Esq. : 


R. D. Q. 39. If, as is applied in the X Q. 26, that Hovey’s princi- 
pal claim is the pumping out of fine sand near the tube, is not such 
claim anticipated by the matter and cuts on page 17, Complainants’ 
Exhibit “Cowing & Co. 1868 Circular?” 
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1135-1142 A. I think it is. 

R. D. Q. 40. Does it make any practical difference in the 
operation of a driven well whether, when the tube and its orifices 
are tightly in contact with the earth, the earth be in contact with 
the tube above the orifices for two, ten, or twenty feet, and will, in 
either case, the atmospheric pressure act as effectually as in the 
method discovered by Col. Green ? 

A. I think it would make no difference whether it was two, ten, 
or twenty feet; I think, in either case, the action of the atmosphere 
would be the same. 

R. D. Q. 41. Suppose a tube an inch and a half diameter inserted 
in a three-inch hole, and having between its outer circumference 
and the inner circumference of the hole a free space of three-quar- 
ters of an inch in width, filled with water, extending down to the 
point of that tube, would that be an open well, or would it be a well 
as described in Green’s invention ? 

A. It would certainly be an open well, and therefore not a well as 
described in Green’s invention. 


(Signed) T. C. THEARKER, 


Adjourned by consent to to-morrow morning, Dee. 13, 1879, at 10 
a. Mm, 
(Signed) ERNEST C. WEBB, 
Nokary Puddie. 


(Here follows diagram marked p. 1143.) 


1444 E.C. W. The American driven well and Cowing & Co.’s 
pumps, with asketch of the well, description of the pumps, 
instructions to well drivers, price list, &c., &e., manufactured at 
Seneca Falls, New York, United States of America, 1868; branch 
warehouse, 78 Chambers street, New York. 


1145-1152 Entered, according to act of Congress, in the year 1868, 
by Cowing & Co., in the clerk’s office of the district 
court of the United States for the northern district of New York. 
Bradstreet press. 


(Here follows diagram marked p. 1146.) 
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1153 In Circuit Court of the United States, District of Iowa. 
Witt1aM D. AnpRews et al. v. GeoRGE Hovey. 


Depositions of witnesses produced, sworn, and examined in pursu- 
ance of the annexed stipulation, at Independence, in the county 
of Buchanan and State of Iowa, before me, 8. Newman, a notary 
public in and for the said county, in a certain action now pend- 
ing in the cireuit court of the United States in and for the district 
of Iowa, wherein William D. Andrews et al. are complainants 
and George Hovey, defendant, on behalf of complainants. 


JoHN Q. Royce, of lawful age, being produced, sworn, and ex- 
amined on the part of complainants, deposed as follows : 

Q. 1. State your name, age, residence, and occupation. 

A. My name is John Q. Royce; age, 23; residence, Smith Centre, 
Kansas ; attorney-at-law. 
(). 2. How long have you resided at Smith Centre, Kansas ? 
A. One year June Ist, 1880. 
Q. 3. Where did you reside prior to your residence in Kansas ? 
A. At Independence, Iowa. 
Q. 4. Are you acquainted with C. T. Kimball ? 


A. Iam. 
1154 Q. Did you at any time in 1879 obtain from the said C. T. 
Kimball an affidavit of any description ? 
A. I did. 


(). 6. Is the paper shown you, marked Exhibit “A,” signed by C. 
T. Kimball, the affidavit, and was it signed by C. T. Kimball at the 
time it bears date? 

A. This is the affidavit I took of Kimball and he signed it the 
day it bears date here. 

(). 7. The said affidavit is now offered in evidence and referred to 
as plaintiffs’ Exhibit “A,” on rebuttal. 

Q. 8. At the time this affidavit was taken was it fully read over to 
the said Kimball or read by him? 

A. Yes, sir; ! read it all over to him, and my impression is that 
he read part of it himself. 

Q. 9. Who prepared or wrote this affidavit? 

A. I did. 

Q. 10. Did you prepare it from statements made to you as to the 
dates and circumstances of putting down the well referred to by C. 
T. Kimball, and does that affidavit fully express what he stated to 
you to be facts at that time ? 

Q. 11. Was any other well talked about at the time that affidavit 

was made? Ifso, state what was said in reference to it. 
1155 A. He spoke of a well being put there at the time of the 

building of the Presbyterian church, and that and this are 
the only wells he spoke of to me. 

@. 12. Which of these wells did he refer — when he made his affi- 
davit? And state what was said in reference thereto by him and 
you; state fully. 

A. The well to which this affidavit refers he spoke of as being the 


- 


rita 


— 


pie: 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 259 


first well and the well over which there was so much controversy 
in this town. He said he could not remember whether it was 1862 
or 63. I-then asked him if he was certain it was after the fall of 1861. 
He said it was, and not later than the summer of ’63, but was not 
vositive whether it was 62 or ’63, and so I put it in the affidavit 
eo He stated positively it was after the fall of 1861. 

Q. 13. State whether or not you told Kimba!l at that time or any 
other time that you did not want his affidavit about the first well 
he ever saw of that kind; that you wanted his affidavit on the sec- 
ond well in order to confuse the date of putting down the first well 
and to help complainants in their suits. 

A. No, sir; I never did. 

Q. 14. I will ask you whether or not you stated to him at that 
time or atany other time that you did not care for his affidavit 
about the well put down in 1861 if he was positive the well was 
made in 1861? 

A. No, sir; he stated positively to me that it was not put down 
in J861. 

Q. 15. Did you or did you not avoid reference to the well he 
claimed was first put down in Independence, or was all your con- 
versation had in reference to the first driven well put down in Inde- 

pendence ? 
1156 A. I did not; our talk and his affidavit all referred to the 
first well, and that is the name he gave it. 

Q. 16. What was said about the other well which you say was re- 
ferred to, put down at the Presbyterian church, and when did he 
claim that was put down? 

A. I don’t think he gave any particular year, only that it was 
put dow rn there when they were building the Presbyterian ehureh. 

Q. 17. State, as near as you can, what Kimb: ill said to you at that 
time shient who made this well referred to in the : affidavit, and what 
he said, if anything, about the manner of its construction. 

A. I think he told me the man came from New York, and he 
could not think of his name or had forgotten it; one or the other. 
He said the well was made by driving an iron tube into the ground, 
the tube being in pieces, and screwing them together as they went 
down, and then screwing an iron pump on the top of it. 


Complainants rest. 


On cross-examination by Jep. Lake, Esq., solicitor for defendant, 
witness testified : 


X Q. 1. How long had you lived in Independence, lowa, before 
you went to Smith Centre, Kansas ? 
A. I think I came here with my father in 1866; it might have 
been 1867; in the years ’75,’76, and 77 I was away a part of the 
time. 
1157 X Q. 2. Did you have your home in Independence, Iowa, 
from the time you came here, in 1866 or 1867, until you went 
to Smith Centre, Kansas? 
A. Yes, sir; I did. 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 

X Q. 3. When you was away, in 1875, ’76, and ’77, where was you 
stapping and what was you doing? 

A. I was in Manchester, Iowa, awhile; in Clinton, Iowa, awhile; 
Marengo, Ill., awhile; in Webster City, Iowa, awhile, and West 
Union, Iowa, awhile. I was working at my trade in all the places 
all the time, except West Union; there I was studying law. 

X Q. 4. What was your trade? 

A. Cigar making. 

X Q. 5. With whom did you study law at West Union, lowa? 

A. With Rickel & Clements. 

X Q. 6. Was he the same Rickel who is now one‘of the solicitors 
for complainants in this action ? 

A. Yes, sir. 

X Q. 7. Did he procure you to get this affidavit from C. T. Kim- 
ball? 

A. Rickel, West and Eastman did. 

X Q. 8. At the time they spoke to you about getting this affidavit 
did:‘they show you a copy of an affidavit that he had made before 

this on the part of the defendant in this action? 
1158 A. I don’t know that he ever made an affidavit for defend- 
ant, except the deposition taken since this affidavit. 


Witness wishes to correct his answer to interrogatory X 7, and 
states as follows: 


Rickel, West and Eastman did not procure me to get the affidavit 
of any particular person, nor of C. T. Kimbail, but to look up the 
evidence in this case ; I don’t think they knew that I had the affidavit 
of C. T. Kimball until I sent it to them at Cedar Rapids; I think 
they had gone home before I took it or knew anything about it. 

X Q. 9. Did not Henry Rickel apply to you personally to look up 
this evidence? 

A. I think Mr. Rickel is the one who spoke to me. 

X Q. 10. Did not he give you a list of the persons that he wanted 
you to see? 

A. I think not. 

X Q. 11. How came you to go and see C. T. Kimball? 

A. I think some one called my attention to the fact that Kimball 
remembered it later than 1861, and I went to see him. 

X Q.12. Who called your attention to the fact that C. T. Kimball 
remembered it later than 1861 ? 

A. I don’t think I can remember who did. 
1159 X Q. 13. Where did you first see C. T. Kimball ? 

A. Lam not positive; I think in front of Tom Tyson’s 
store, in Independence, Iowa. 

X Q. 14. Did you not go to Jesup to see him ? 

A. I never did. 

X Q. 15. Did you see him more than once? 

A. I think not on this business. 

X Q. 16. Did not you draw up an affidavit which he refused to 
swear to, and then you drew this one? 

A. No, sir; he never refused to swear to an affidavit for me that 
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I asked him to. I think when we were writing his affidavit that I 
made some mistake in it myself and it was laid aside, but on my 
own motion, not on his; the mistake was made before it was finished. 

X Q. 17. Did not Kimball tell you, when you drew this affidavit, 
that he had made an affidavit for the defendant in which he 
described this well as put down in 1861? 

A. No, sir; I think not. 

X Q. 18. Did not he then tell you that there was a well put down 
there in 1861 and another in 1862 or 1863 ? 

A. No, sir; he did: not. 

X Q. 19. Did not he tell you that you must not allude to the faet 
in this affidavit that it referred to the first well he knew of being 
put down near that place, or words to that effect? 

A. No, sir; he rye 

X Q. 20. Then why did you avoid in this affidavit any allusion 
to the fact that this was the first well he knew of being driven there, 
and to the fact that he did not see a well driven there in 1861? 

A. I did not avoid anything in the affidavit; I presume that the 

reason that it did not allude particularly to its being the first 
1160 well is the fact that it was supposed to be the only well driven 
there prior to the building of the Presbyterian church. 

X Q. 21. Who was present when you talked this matter over with 
C. T. Kimball before he swore to the affidavit? 

A. I think no one. I think I took him one side and talked to 
him by himself, and then we went to Eastman’s office. 

X Q. 22. Who was present when you wrote the affidavit ? 

A. I don’t remember of any one but Eastman. 

X Q. 23. You say that this affidavit, Complainants’ Exhibit “A,” 
that has been shown you, is the affidavit that you wrote and that 
Kimball swore to, do you? 

A. Yes, sir. 

X Q. 24. Did you take the affidavits of other parties about that 
time for the complainants ? 

A. I did. 

X Q. 25. Give the names of the persons whose affidavits you took 
about that time. 

A. I took Simeon Hale’s, Heman Morse’s; I think, Samuel Parker’s. 
I can’t remember whether I wrote any more or not. I went after 
Mr. Cole and Mr. Hovey was there also; these last two were while 
Rickle was here. 

X Q. 26. How long was you employed by the solicitors for com- 
plainants in getting up this testimony ? 

A. About a week. 

X Q. 27. Did you come from Smith Centre, Kansas, to testify in 
this case ? 

A. I did not. 
1161 X Q. 28. Since you have been here this time have not you 
been looking up evidence in this case for the complainants ? 

A. I refuse to answer. 

X Q. 29. Have not you been in the employ of the complainants 
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in this ease or their solicitors for some days past looking up evi- 
dence for them in Independence, Iowa ? 

A. I refuse to answer. 

X Q. 30. Are not you in the employ of the complainants or their 
solicitors, and did not vou come from Smith Centre, Kansas, to look 
up evidence here for them? 

A. I refuse to answer. 

X Q.31. Was you subpcenaed to come here as a witness in this 
case ? . 

A. No, sir. 

X Q. 32., How came you to come here from Smith Centre, Kansas, 
to testify ? 

A. I think I answered that above, in cross-interrogatory 27, that 
I did not come here to testify. 

X Q.33. Was you not employed by the complainants or their 
solicitors to come here and look up some evidence for them ? 

A. I refuse to answer. 

X Q. 34. Have not the complainants or their solicitors had 
you in their employ looking up evidence for them in this 


case ? ' 
1162-1167 A. I refuse to answer. | 
(Signed) JNO. Q. ROYCE. 


Sworn and subseribed before me and in my presence by said 
Jolin Q. Royce this 16th day of June, 1881. 
[SEAL. | (Signed) S. NEWMAN, 
Notary Public in and for Buchanan Co., Lowa. 


- 


1168 ['NITED STATES OF AMERICA: 


In the Circuit Court of the United States, District of Iowa. In 
Equity. 


Ww. D. ANDREws ef al. vs. GEoRGE Hovey ef al. 


On this 6th cay of August, A. D. 1880, in the city of Minneapolis, 
Hennepin county and State of Minnesota, at the office of Edwin 
White, in pursuance to the notice hereto attached, R. W. Laing, Esq., 
appears for the complainants and Jed. Lake, Esq., appeared for de- 
fendants. 


CHARLES BROWN, appearing as a witness on the part of the com- 
plainants, being first duly sworn, testifies as follows: 

Q. 1. What is your name, age, and place of residence ? 
A. My name is Charles Brown; age, fifty-four, and reside in St. 
Paul, Ramsey county, Minnesota. 

Q. 2. From what place did you go to Independence, Iowa? 
A. Wyoming county, State of New York. 

oO. 


(. 3. Did you go to Independence, Iowa, and at what time? 
A. I think in the last of May or first of June, 1866. 


). 4. On what business did you go to Independence at that time? 
A. Selling the drive well. 
). 5. Had you any partner in business at that time ? 
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A. I had three partners. 

Q. 6. What were their names? 

A. Augustus Harrington, Mattison Keeney, and Melvin C. Cham- 
berlain. 

Q. 7. At this time you were at Independence how long did you 

remain there? 
1169 A. I should think about three weeks. 
Q. 8. At this time were there or had there been any driven 
wells in the town of Independence, lowa ? 

A. Not that I know of; did not see any or hear of any. If there 
was I did not hear of any. 

Q. 9. Will you give the date of driving the well? 

Q. 10. Did you drive a well at Independence, Iowa? 

A. Yes; I had it done. 

Q. 11. Give the date of driving the well. 

A. Somewhere from the middle of June to the first of July, 1866, 
as near as I can recollect. 

Q. 12. How do you determine this date? 

A. After I left Independence I bought a farm in the town of 
Warsaw, Wyoming county, in the State of New York, about the last 
of August in the same year. On the third day of July, 1806, I put 
down a well in the court-house yard, in the town of Vinton, Benton 
county, lowa. There was a mare stolen, belonging to John Fargo, 
before I went to Independence in 1866. The owner, Mr. Fargo, 
found her at St. Cloud, Minnesota, and brought her buck to Inde- 
pendence while I was there. 

Q. 13. How was this well made? 

A. Made of gas pipe in sections, with perforated holes to let the 
water into the pipe, with steel point on the lower end of said pipe. 
The point, I think, was eight — square, with a shoulder on it, so that 
it would not drive up into the tube, — was fastened to the pipe with 
a rivet. This pipe was driven with a sledge. We had it connected 

with screw couplings, in joints from four to six feet long. 
1170 We first took one section and drove it down intothe ground, 

and then screwed on another and drove that down,and then 
put on other sections until we reached water; we used from three to 
five sections ; don’t think we used a platform or staging at Independ- 
ence. 

Q, 14. Will you give exact location of this well? 

A. It was on the west side of the river, about forty rods from the 
west end of the bridge, on the south side of Main street; it was then 
on a vacant lot, nearly opposite of a blacksmith shop, between the 
bridge and a brick building that was afterwards used as a hotel. 

Q. 15. What kind of a pump did you use in connection with this 
tube ? 

A. We used a suction cistern pump, screwed onto the top of the 
pipe made at Lockport, New York ; pump was of large size. 

Q. 16. Who were present at the driving of this well? 

A. Myself, Mr. Chamberlain, Mr. Harrington; a man by the name 
of John West, that we hired to do the driving - H.S. Cole, of Inde- 


264 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


pendence, was also present. There were many others present whom 
[ did not know. 

Q. 17. At what hotel in Independence did you stop? 

A. We stopped ata house called the Burr House, a brick hotel 
kept by Burr Brothers. 

Q. 18. Who stopped with you at this time at this hotel? 

A. Mr. Harrington and West; that wasall of our party that was 
there. 

(. 19. Had this hotel a basement? 

A. It had a basement. 

. 20. Do you remember how this basement was used ? 

A. My impression now is that it was a sort of a store-room. 

. 21. While stopping at this hotel do you remember any partic- 

parties to whom you showed this drive well material and to 
whom you explained how said material was used ? 

117] A. Ido; Mr. H. 8. Cole; a man by the name of Brown— 

don’t remember his first name now—to whom I sold some 

territory, and others whose names I do not remember. 

Q. In what was this drive-well material contained as you brought 
it to Independence? 

A. It was in a wooden box about 6 or 8 feet long, and about 10 
inches wide and 12 inches deep. 

Q. 23. While staying at this hotel where was the box placed and 
kept? 

A. I cannot tell. 

Q. 24. When this well was driven how was it regarded by the 
people of Independence and what comments were made upon it? 

A. They seemed to think we had a good thing in this well and 
the general impression seemed to be favorable, but I cannot tell 
what language they used. Parties came to us and wished us to put 
down wells. We would take the names of those who wanted wells 
and say to them that the parties we sold to would probably put them 
down. ‘The parties we did sell to we gave these names so that they 
could go to work. 

Q. 25. How was this well regarded in point of novelty and utility? 

A. Seemed to be regarded as a new way of getting water. People 
generally fell in with that way of making a well. They had no 
stone and thought this a good way of getting a well, and they would 
get no surface water in this way. 

Adjourned from 12} p. m. to 1} p. m. 

1172 The witness now, after adjournment, says he wishes to cor- 
rect his last answer in this, that those who had no stone 
regarded it a good way of getting water, as above stated. 

Q. 26. What became of this well? 

A. I think [took it up about two weeks after it was driven, and 
either put it down about fifteen miles north of Independence or put 
it down at Vinton. 

Q. 27. For what purpose was this Independence well put down? 

A. We put it down for the purpose of showing to the public that 
way of getting water, so we could sell territory. 
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Q. 28. Did you sell any Iowa territory ; if so, to whom and when? 

A. We sold some Iowa territory to a man by the name of Hous- 
ton; I think we sold him Buchanan county. Houston was a young 
man boarding at Burr’s Hotel and was formerly from Wyoming 
county, New York. We sold also some Iowa territory to a man at 
Vinton, whose name I donot remember. My partner, Mr. Chamber- 
lain, also, I think, sold some Iowa territory to John Fargo. I sold 
Black Hawk county, Iowa, to a man whose name I do not remem- 
ber, but do remember the consideration. All these sales were made 
in the summer of 1866. 

Q. 20. Did you sell any rights in Minnesota; if so, to whom and 
when? 

A. We sold the right of the State of Minnesota to parties whose 
names I do not now remember, but it might have been Chandler, 
and the sale was made in exchange for lands and while I was at 
Independence. 

Q. 30. Were other wells put down in Independence to your know!l- 
edge ; if so, for whom and by whom? 

A. This man Houston put down a well with my man West in a 
woodshed or back kitchen near and northwest of the brick hotel, 
west of the river; I think it was for a minister. He tried to put 
down a well east of the river and north of Main street and failed, 

having struck rock. 
1173 Q. « 31. Do you now remember the names of any parties 
present at the driving of the Independence well whose names 
you have not given? 

A. I do not remember others I have not given, but there was a 
large crowd about there. Those that I remember were myself, Mel- 
vin C. Chamberlain, Augustus Harrington, John West, H. S. Cole, 
and John Fargo. Cole and Fargo assisted West in putting down 
the well. A nephew of H.S. Cole was also present and helped to 
put down the well. 

Q. 32. Did all who were with you at Independence stop at the 
Burr House? 

A. They did. 


Direct examination rests. 
Cross-examination by Jep. LAKE: 


X Q. 1. When did you first visit Independence, lowa? 
A. About June, 1866. 
X Q. 2. Was there any one living there at that time that you were 
ws tainted with before coming there; if so, who were they? 
The Burrs, who kept the Burr House, H. S. Cole, and John 
KF cosa ; don’t remember any others. 
X Q. 3. Where was the Burr House situated? 
A. In the east part of the town on the north side of Main street, 
near the court-house. 
X Q. 4. Where did these Burr brothers live when you knew them 
before going to Independence? 
A. At the village of Castile, Wyoming county, N. Y. 
34—16 
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X Q. 5. When did they leave Castile for Iowa? 

A. Do not know. 

X Q. 6. When did you last know of their living at Castile ? 

A. Don’t know the year they left tnere. 

X Q. 7. When is the last year you now remember that they lived 
in Castile? 

A. I can’t tell. 

X Q. 8. Do you know how long they had lived at Independence, 
lowa, when you were there in 1866? 


A. No. 
1174 X Q. 9. Did you board with them all the time you stayed 
at Independence in 1866 ? 
A. Yes. 


X Q. 10. State, as nearly as you can, the time you stayed there in 
1866. 

A. About three weeks in all. 

X Q. 11. During that time how many wells did you and your 
partners have put down at Independence, lowa? 

A. One. 

X Q. 12. Was that well taken up and put back again at or near 
the same place while you were in Independence in 1866? 

A. Not while I was there; this well was taken up, but not put 
back. 

X Q. 13. What kind of a point was on this tube when you drove 
it into the ground? Describe it fully. 

A. Solid steel point,a shoulder put on it and the outside the same 
size of the tube—the shoulder prevented it from driving into the in- 
side of the tube—about six inches long, tapering from the shoulder 
down to a point nearly round or eight square. 

X Q. 14. How was the pipe above this point? 

A. It was in sections from 4 to 6 feet long. 

X Q. 15. How did water get into this pipe? 

A. We had perforated round holes drilled from the point up the 
pipe for about two feet; about three rows on the pipe the holes were 
about from ;'; to } inch in diameter; they were about four inches 
apart, up and down the pipe, but not opposite to each other. 

X Q. 16. Did not you use a point or pipe, the lower end of which 
has slots cut in it about } inch wide and from about two to four 
inches long up and down the pipe? 

A. We did not. 

X Q. 17. Did you have such a point with you as above described ? 

A. No. 

X Q. 18. After you bad driven this pipe into the ground until it 
reached water, did you take a rod and put down inside the pipe and 
knock the point or plug out of the point? 

A. No. 
1175 X Q. 19. Was this point fastened into the pipe in any man- 
ner? If so, state how. 

A. It was fastened by a rivet through pipe and point so it could 
not come out. 
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X Q. 20. How deep did you drive this pipe to make this well at 
Independence ? 

A. From 15 to 18 feet, as near as I can recollect. 

X Q. 21. How long did it take you to make the well ? 

A. I do not remember, but think less than half a day. 

X Q. 22. How far was it from the Burr House to where you put 
this well down ? 

A. I can’t tell; one was on the east side and the well on the west 
side of the river. 

X Q. 25. When you made this well did the men that did the driv- 
ing have any saw horses or boxes to stand on? 

A. I do not remember whether they did or not at this place; at 
one place we did. 

X Q. 24. When was you next at Independence, Lowa, after you 
left there in 1866? 

A. I went there in March, 1877. 

X Q. 25. Do you swear that after 1866 you was not in Independ- 
ence, lowa, until Mareh, 1877 ? 

A. Was not there after 1866 until February or March, 1877. 

X Q. 26. When you went there in 1866 you and your men took 
pains to advertise that you had this well territory for sale, did you 
not? 

A. We did. 

X Q. 27. Was John Fargo at home when you got there or was he 
in Minnesota after his mare ? 

A. He was at home. 

X Q. 28. How long after you got there was it before he went to 
Minnesota ? 

A. I won’t be certain about that; he might have been in Minne- 
sota when I got there and got back while I was there; think he had; 
I saw the mare. 

X Q. 29. What kind of horses was it he mortgaged to Trask to get 
money to go after this mare ? 

A. A pair of black colts he claimed he raised. All I know about 

the mortgage was what I was told. 
1176 X Q. 30. Did your partner Chamberlain afterwards get 
these black colts? 

A. I think he told me he did. 

X Q. 31. What did Chamberlain.do with them ? 

A. I think he let Trask have them back. 

X Q. 32. Did you know the name of the blacksmith whose shop 
was across the street from where you put down this well? 

A. If I knew it then I do not now. 

X Q. 33. How far was the shop from the well? 

A. I should think about 100 feet; a little east of north, I think, 
across the street. 

X Q. 34. Was there any other building near this well? If so, 
state where and what it was. 

A. There was a building right east of the well, about 100 feet dis- 
tant; I think it was a small dwelling, but might have been a work- 
shop. 
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x Q. 35. Was there any building west of this well? If so, how 
near to it? 

A. Don’t think there was: it seems to have been a vacant lot. 
There were some trees west and south of this well. 

X Q. 36. While you were at Independence, Iowa, in 1866, did you 
know Thomas Sherwood Y 

A. I don’t think I knew him then. 

X Q. 37. Have you since then become acquainted with him? 

A. Yes; about three years ago last February or March, 1877. 

X Q. 38. Did you stop at the hotel that he kept when you were 
there in 1866? 

A. No. 

X Q. 39. Do you know C. T. Kimball ? 

A. Don’t remember him. 

X Q. 40. While you were at the Burr House, in 1866, did you 
propose to put a drive well in the basement of that house? 

A. Don’t think we did. 

X Q. 41. Do you remember of showing this drive-well material 

in the basement of the Burr House. 
1177 A. Do not; but some of our party may have done so; I 
don’t remember of seeing it there. 

X Q. 42. As I understand you, vou were never at Independence, 
Towa, until in June, 1866, and then staid there only about three 
weeks, and was not there again until about February or March, in 
S77. Is that correct? 

A, It is, as near as I can recollect. 

Cross-examination rests. 

Re-direct: 

R. D. Qo 1. In driving this well at Independence, Iowa, in 1866, 
you might have used a platform supported on horses, might you not? 

A. [ might have done it. 

R. D. Q. 2. Was the name of the blacksmith who kept the shop 
opposite this well Kays? 

A. I don’t remember. 

R. D. Q. 3. You have stated there were some trees south and west 
of this well; was one of them known as the old oak tree ? 

Do not remember; but there were oak trees near this well, but 
I do not remember a name they gave any particular one. 

R. D. Q. 4. Were some of these trees quite large? 

A. They were. 

R. D. Q. 5. May you not yourself have shown the driven-well 
material that was in the basement of the Burr House to several par- 
ties ? 

A. Might have done so, but do not remember of doing so. 

R. D. Q. 6. Are you fully satisfied in your own mind as to this 
well in Independence, Iowa, being regarded as something entirely 
new and highly useful ? 


A. Yes. 
R. D. Q. 7. Can you give a general description of Mr. Chamber- 


lain at the time he was with you at Independence, Iowa, in 1866? 
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If so, give it. 
1178-1195 A. Should think he was from 30 to 35 years of age; 

weighed about 155 pounds; straight built; good form ; 
light complexion; very large blue eyes, larger than common; well- 
proportioned and medium height; square and high forehead ; wore 
mustache and no whiskers; fine set of teeth ; wore a blue coat, light 
pants, and light-colored Marseilles vest and a figured Marseilles shirt 
and a light-colored slouch hat, and was a fine comic singer, and had 
a head of fine curly hair. 


Redirect examination rests. 


Recross-examination resumed: 


R. X Q.1. How did you get into the basement of the Burr House, 
at Independence, Iowa, in 1866; where were the stairs ? 

A. We went in from the back-yard stairs outside the house. 

R. X Q. 2. Do you now remember having your drive-well material 
in that basement ? 

A. Ido not remember whether we had it there or not. 

R. X Q.3. Whose patent on the driven well were you selling in 
1866? 

A. It was known as “ Chamberlain’s improved reservoir well.” 

(Signed) CHAS. BROWN. 


Sworn and subscribed to before me this 6th day of August, A. D. 
1SS0. 
[SEAL ] (Signed) WM. MULLIKEN, 


Notary Pudlic, Hennepin Co., Minn, 


L1G ApgLBERT Brown, being produced, sworn, and examined 
on behalf of plaintiffs, testified as follows: 

Q. 1. Sta’ your name, age, place of residence, and occupation. 

A. My name is Adelbert Brown; age, 45; residence, Washington 
township, Buchanan county, lowa; occupation, farmer. 

Q. 2. tow long have you resided in lowa, where did you first re- 
side after coming to lowa, and how long did you reside there? 

A. | have resided in Iowa since the first Monday in March, 1865; 
I resided in Washington township, about three miles west of Inde- 
pendence; I resided there till about the 20th of August, same year ; 
then I came to this town. 

Q. 3. State where you resided when you moved to Independence 
and how long you resided there? 

A. I boarded with Mr. Elias Parker until about the 20th of August, 
when I came to town; after I came to town I resided upon a place 
I rented in the southwest part of town, known as the Bowker 
place. 

Q. 4. How far was this Bowker place from block three, on the west 
side of the river, where the Presbyterian church now stands, and in 
what direction ? State as near as you can. 

A. It is just about half a mile from the Bowker place to the 
church and about three blocks west of due north. 
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Q. 5. Did you at any time see or know of a well being put down 
in Independence, Iowa, on the block on which the Presbyterian 
church now stands? If you did, state who made it, when it was 
made, state what kind of a well it was, and where it was located on 

the said block. 
1197 A. I think there was a well put down there in the month 
of June, 1866: I could not state who made it; it was some- 
where near the northwest corner of that block, somewhere nearly 
by, opposite Mr. Kay’s shop; it was a well that is known as a “drive 
well;” I suppose it was an iron well. 

Q. 6. What kind of a pump was used on this well and what was 
it attached to” 

A. Leould not state; [ never examined the well at all—merely 
rode back and forth along the road. 

Q. 7. What was the appearance of this well as you observed it? 
State as particularly as you can. 

A. It was a pipe driven into the ground with an iron we} at- 
tached to it;.it was driven or sunk; I did not see it placed; I only 
saw it as I was passing there two or three times a day. 

Q. 8. State how near this well was to where you was in the habit 
of passing ? 

A. I should say it was from four to six rods. 

Q. 9. Was there any one with you at any time while passing this 
well when it was made the subject of your particular attention? If 
so, state who. 

A. Mr. Ira Hazzard was with me at one time; I stopped at Mr. 
Fonda’s store, on the corner, as he (Mr. Hazzard) went and examined 
the well. 

Q.10. What time was this, as near as you can state? Give the year 
and month. 

A. I think it was in June, 1866, three or four days after it was 
put down—may be not more than the next one. 

Q. 11. Did you call the attention of Mr. Hazzard to this well, or 
did he first speak to you about it? And, if you first called his atten- 

tion to the well, state, as.near as you can, what you said to him. 
1198 A. lL ealled Mr. Hazzard’s attention to it, that there had 

been a drive well put down; I think I said to him that wells 
were being put down by other parties. 

@. 12. What was Mr. Hazzard’s business at that time? 

A. Mr. Hazzard and his son were intending to put down wells in 

suchanan and Black Hawk counties, as I understood them. 

@. 13. What was his son’s name? 

A. Robert 8S. Hazzard. 

(). 14. When you stated to Ira Hazzard that other parties were 
putting down wells, did you mean parties other than Rentest and 
his son? 

A. | did. 

Q. 15. Did this well attract the attention of the public as a new 
kind of well or a novelty ? 

A. It seemed to. 
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Not being able to complete the taking of this deposition, I have 
adjourned until 1.30 p. m. of to-day, at this place. 


1.30 P. M. 
Examination of ADELBERT Brown resumed: 


Q. 16. State, as near as you can, how generally this well was used 
and how it was regarded by the public as differing from other wells 
then in use. 

A. I don’t know as it was used at all; I saw no one carrying 

water from it; saw people standing round, and occasionally 
1199 sawa man try the pumpand draw water from it; I should 

say it was considered more as a novelty than anything else; I 
think it was regarded so. 

Q. 17. Did you, at that time, know of a well of that kind having 
been put down on or near that same block prior to that time? 

A. I did not. 

Q. 18. Was that the first driven well that you ever knew of 
or heard of having been put down in Independence, Lowa? 

A. I think it was. 

Q. 19. When you state, in answer to interrogatory number 16, 
that you “don’t know as it was used at all,” please explain how you 
mean to be understood by that expression. 

A. All I wish to say is that I was simply passing back and for- 
ward with my team; the only way I knew of it being used was by 
seeing parties pump water out on the ground, trying it. 

Q. 20. State, as near as you can, how Jong that well remained 
there. 

A. I could not say. 

Q. 21. Were you, about that time, engaged in making wells of 
this kind, or did you assist any one to make a well, or wells, near 
Independence? If you did, state who you assisted, state how near 
to Independence it was, and state particularly how such well was 
made, if any such was made? | 

A. I did assist in making a well of that kind three miles west of 
Independence, on the’ premises owned by Elias Parker; I assisted 
Robert S. Hazzard ; there was a steel point attached to the lower 
end of a gas-pipe and driven in; they punched a hole with a bar 
in the first place; I was not there to know whether they drove it or 
not; when I came back to the place he had the pipe down; I helped 
draw the pipe out with a lever and chain and assisted in clearing 
the sand out of the pipe; we then put on a patent point that he 

had and placed the pipe back and attached a pump and com- 
1200 menced to pump water and sand, or sand and water; the 

pipe filled with sand; we had it to take up again; we cleaned 
it of sand, took off the point and had it covered with perforated tin, 
took it back and placed it on the pipe, put it down, and had no 
more trouble with it. 

Q. 22. State who first suggested putting the perforated tin onto 
this point. 

A. I did. 
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Q. 23. Was there any wells, to your knowledge, put down in Inde- 
pendence about that time by Ira Hazzard or his son, R.S. Hazzard? 

A. Not to my knowledge. 

Q. 24. Was this putting on of the perforated tin onto the point 
an original idea with you or did Hazzard claim that he had used 
that appliance for the purpose of keeping out sand before ? 

A. It was original with me; he never claimed that he had used 
it before ; that was his first well. He thought he could get a well 
if he could stop the sand. 

Q. 25. Did this tube to which the pump was attached that you 
have heretofore testified to as being located on the Presbyterian 
church block, appear to be tight in the ground ? 

A. I never examined it; could not say. 

Q. 26. Did you discover any earth around the well that would in- 
dicate that any had been removed in making the well ? 

A. I could not say whether any was taken out or not; I did not 
discover any to my knowledge. 

Direct rests. 

On cross-examination the witness testified as follows: 


1201 Subject to the objections heretofore made and without waiv- 
ing rights under the same, the counsel for defendant cross-ex- 
amines this witness: 

Cross-interrogatory No. 1. Where did you reside before you came 
to Iowa in 1865? 

A. In Eaton, Madison county, New York. 

X Q. 2. How long did you reside there? 

A. About 17 years, I think. 

X Q. 3. Was you ever in Independence, Iowa, before 1865 ? 

A. I was. 

X Q. 4. When, and how long did you stay ? 

A. I came about the 1st of December, 1859—passed through here; 
stopped at Littleton until the 25th of December; went to Osage ; 
returned back to Independence and staid near here until some time 
in March, 1860; was here occasionally ; then I returned to Central, 
New York. 

X Q. 5. Prior to the time you came here in 1859 had you been 
in Independence, lowa? 

A. I had not. 

X Q. 6. After you left here in 1860 did you come back again to 
Independence before 1865 ? 

A. I did not. 

X Q. 7. If a well had been put down in Independence, Iowa, in 
1861, would you have known of it? 

A. Not personally ; don’t know that I would. 

X Q. 8. When you first saw this well that you say was on the N. 
W. corner of the block, where the Presbyterian church now is, had 
you seen Hazzard put down a well of that kind? 

A. I had. 

X Q. 9. How many wells had you seen him put down? 
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A. Two. 
1202 X Q. 10. For whom were they put down? 
A. He put one down for Elias Parker and one for myself. 

X Q. 11. Had either of the Hazzards put down a well at Inde- 
pendence, Iowa, at that time? 

A. They had not, to my knowledge. 

X Q. 12. With whom did they stop when they were here ? 

A. They stopped with myself and Elias Parker; sometimes at 
one place, sometimes at the other. 

X Q. 15. Were they related to you in any manner? If so, state 
10W. 

A. Ira Hazzard is an uncle of mine; his son is a cousin. 

X Q. 14. While they were here did they talk with you frequently 
and freely about what they were doing? 

A. They did not. 

: Q. 15. Did not they tell you when they succeeded in making a 
well? 

A. They only drove two—one at my place and one at Parker’s. 
I knew it without telling. They did not tell me. 

X Q. 16. Were those two the only wells they made in 1866 while 
stopping at your place? 

A. They made other wells, but did not make others while stopping 
at my place. I heard of their making other wells at Raymond, 
Black Hawk county, lowa. 

X Q. 17. Had you heard of this kind of well before you saw the 
Hazzards make the one at Elias Parker's? 


A. I had. 
X Q.18. When did you first hear of this kind of well being 
made? 
1203 A. In the summer of 1865, some time, I could not state 


when, my father wrote me they were putting them down in 
the town of Hamilton, Madison county, State of New York, and he 
would procure one and send it to me if I wanted it. 

X Q.19. In making this well at your place, how did the Hazzards 
make it? State particularly. 

A. I think, in the first place, they dug down three feet; then 
drove a bar down as far as they could; then inserted the pipe, put 
on the heading tool and drove or forced it down with a sledge and 
block—drove 1t down the depth they wanted; then drew the pipe, 
cleaned out the sand, and put on the screen as they did in the Parker 
well. After they got the screen on they put the pipe back in the 
hole, put on the pump, and went to pumping sand and water. 

X Q. 20. How long did they pump before the water was clear? 

A. Should say something like two weeks. We did not get a bit 
of water under that time; did not get a stream larger than a pipe- 
stem at first. 

X Q. 21. How long did it take to fill the pipe with sand before 
they put on the perforated tin screen, while making the Parker well? 

A. From five to twenty minutes’ pumping; then it would fill tight 
so no water would come. I should say about that time. 


30—16 
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X Q. 22. How many times did they try the Parker well by pulling 
up the pipe and cleaning out the sand before they put on the tin 
screen ¢ 

A. I could not say; perhaps a dozen times; might have been 
twenty times. We drew it a good many times; worked at it a day 

and a half in hopes to get coarse gravel, so as to make a filter. 
1204 X Q. 23. When you put the pipe in after the secord time 

you pulled it out, did they have to drive it to get it down to 
its place? 

A. I don’t think they did. 

X Q. 24. How many times did they take out the pipe at your 
place before they left it for good? 

A. | could not say, sir. 

X Q. 25. Was you there while they were making the well ? 

A. Occasionally ; I was not there all the time; I was hauling 
lumber for my house; they were some two days and a half from the 
time they commenced it in getting it done. 

X Q. 26. What kind of a point did they have to make these wells 
with ? 

A. A steel point; I suppose a little larger than the pipe, I think— 
not certain as to that. 

X Q. 27. How was the pipe fixed above the point? 

A. It was perforated with simall holes to let the water in—that is, 
the upper part of the point, some four feet long. 

X . 25. What was the size of these holes? 

A. About one-fourth of an inch. 

X Q. 29. Did they use a point with slots cut in the pipe above the 
plug in the end of pipe? 

A. They did not use that point; the point they used was cast with 
openings cast in it; two or three rows of slots, about six inches long, 
one-quarter inch wide; it was solid at the bottom with the slots 
above the point. 

X Q. 30. In what part of the process of making the well did they 

use this point? 
1205 A. ‘They did not use it until the well was made; they put 
this point on covered with perfurated tin, to admit the water, 
the last time of putting down the pipe. 

X Q. 31. Was this the kind of point they used in Elias Parker’s 
well before you suggested to thein to cover it with tin? 

A. It was. 

X Q. 32. Whose patent was it? 

A. I could not state; the letters patent were on the bottom, but I 
could not state who the patentee was. 

X Q. 33. Had not you heard of wells being made, or attempted to 
be made, by driving a tube into the ground until it reached water 
before the summer of 1865? 

A. I saw a tube drove, I think, in 1862 or 63 for the purpose of 
getting an artesian well or flowing well, but it proved a failure, and 
was given up by the party. 

X Q. 34. Where was this tube driven ? 

A. In the town of Eaton, Madison county, State of New York. 
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X Q. 35. By whom was it driven ? 

A. Some of A. N. Wood & Co.’s hands. 

X Q. 36. What did they claim that they could do by driving this 
tube into the ground ? 

A. The claim was—lI believe it was an experiment—that they 
could obtain water; I don’t know as they made any claim ; it was an 


experiment 
X Q. 37. Did they obtain water in the tube? 
A. I do not recollect whether they did or not. 
1206 X Q. 38. How do you fix the date of this experiment ? 
A. I could not fix the date correctly; I was sick at the 
time, and was in town most of the time; it was some time while I 
was there. 

X Q. 39. Do you know how this well was made that you saw at 
Independence, Iowa, in 1866 ? 

A. I do not. 

X Q. 40. How long do you remember of its being there? 

A. I don’t recollect how long it was there. 

Cross-examination rests. 

On redirect examination witness testified as follows: 

Ist Redirect. When the pipe in the Parker well was placed in 
position the last time you say you think they did not drive it; 
please state how they got it in its place. 

A. The ground where that well was put down was sand; I think 
only about 16 feet of pipe used to water. We pulled it up ‘and put 


it down till the hole was large enough to admit the pipe running 


right down in our hands, so we could force it down with our hands. 
(Signed) ADELBERT BROWN. 


STATE OF Iowa, Buchanan County : 


Sworn to before me by Adelbert Brown this 9th day of August, 
1880. 
[L. s.] (Signed) H. W. HOLMAN, 
Notary Public. 


1207 GeorGE W. Burr called. 


The said Georce W. Burr, being duly sworn and examined on 
the part of plaintiffs, testified as follows: 


ist Interrogatory. State your name, age, place of residence, and 
occupation. 

A. My name is George Washington Burr ; age, 49 years; residence, 
Westbury township, Buchanan county, lowa; occupation, farming. 

Q. 2. When did you first move to Independence ? 

A. July, 1865. 

Q. 3. What business did you engage in at that time? 

A. Driving hack from the hotel to the depot and back. 

Q. 4. From what hotel ; where was it situated, and who kept it? 

A. It was from the National Hotel or Burr House; it had two 
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names at that time; it was on the corner of Main and Court streets, 
in Independence; it was kept by Burr & Lowe. 

Q. 5. Who was the Burr that kept the house? 

A. It was C. 8S. Burr, a younger brother; Lowe was a brother-in- 
law. 

Q. 6. Who kept the house previous to this firm, and what was it 
called ? 

A. I think it was kept by Sherwood; it was called the White 
House. 

Q. 7. How long did you remain in this hotel in any capacity ? 

A. I remained there until June, 1870; from July, 1865, till June, 
1870. 

Q. 8. During that time do you remember of any parties stopping 
at this hotel having for sale a patent for making wells of any kind 
or any part thereof? 

A. Yes, sir; there was some parties stopped there. 

Q. 9. State who they were and when they were there, as near as 
you can. 

A. Brown, Chamberlain, and Harrington; I think they had a 

man with them to do the work; I don’t remember his name ; 
1208 they were there some time in 1866; I think they came some 

time in June and remained two or three months; it might 
not have been as early; I think they were there in September, and 
that they were there three or four months. 

Q. 10. Do you know the full names of Brown & Chamberlain ? 

A. Brown’s name was Charles J.; could not say what Chamber- 
lain’s name was. 

Q. 11. Do you know of their making wells in Independence? If 
so, state where. 

A. On the west side of the river; I think on the block near the 
Presbyterian church. 

Q. 12. What year was this that they put down the well, and state 
the month, if you can? 

A. It was in i866; I don’t know as I can state the month ; it was 
soon after they came here; they put it down as a sort of an adver- 
tisement to show what they could do. 

Q. 13. Did you see them make this well ? 

A. No, sir; I don’t think I did; think I was passing by there as 
they was to work at it. 

Q. 14. What did they have with them, if anything, at the hotel ? 

A. They had some pumps, tubing, and tools used for putting down 
the tubing. 

Q. 15. Where did they keep these things? 

A. In the basement or cellar of the hotel. 

Q. 16. What did they bring these pumps and pipes to the hotel 
in, or were they loose and carried in separately? = 

A. I think they had a sort of a box or tool box that they brought 
them in. 

Q. 17. About how long was this box ? 

A. I could not say; have no recollection about the length of it; 
it was a long-sized box. 
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Q. 18. Were you acquainted with C. T. Kimball at that time ? 

A. Not much acquainted with him; I saw him nearly every day ; 
quite often at that time. 

Q. 19. Where did you see him most frequently ? 

A. At the office of the hotel. 
1209 Q. 20. Do you know what his occupation was at that time? 
A. I do not. 

Q. 21. If you know what his general business was immediately 
prior to that time and subsequently, state it. 

A. I don’t know as I know; he was around ready for any chance 
for making money ; if any one came along with a Job he was ready 
for it. 

-Q. 22. Was he or was he not known at that time and subsequent 
as a patent-right dealer ? 

A. I could not say at that time; he was called one after that ; was 
not well enough acquainted with him at that time to know much 
about him. 

Q. 23. Did these men make a well in the cellar of the hotel, or was 
there any talk about their making one in the cellar adjoining this 
basement’? If there was any such conversation, please state it, as 
near as you recollect. 

A. They did not make one; they had some talk of it; I don’t re- 
member the conversation. 

Q. 24. Did you know Thomas Sherwood during the time these 
men were there? 

A. Yes, sir; I saw him. 

Q. 25. State whether or not he was frequently round the hotel 
during the time Brown and the other men were stopping there. 

A. He was there occasionally. 

Q. 26. What business was he engaged in at that time? 
1210 A. I could not say now whether he was in the livery busi- 
ness at that time or not; I think he was, to the best of my 
recollection, but won’t be positive. 

Q. 27. At the time you were passing and saw them at work at 
this well, state, as fully as you can, all the parties who were present 
at that time. 

A. I could not say who was present. 

Q. 28. Can you state the name of any individual that was there 
at that time? 

A. No; i could not; there was a crowd there; I took no particular 
notice ; I was passing by. 

Q. 29. Had you at that time seen or heard of any wells similar to 
the one put down by Brown being put down in Independence, lowa? 

A. No, sir. 

Q. 30. How was this well regarded at the time, with reference to 
other wells then generally in use? 

A. If they got one to work all right they was considered a nice 
thing. 

Q. 31. How was it with reference to being a novelty or curiosity 
and attracting the attention of the public’? 

A. It attracted some attention ; it was considered a novelty. 
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Direct rests. 
On ecross-examination the witness testified as follows: 


X Q. 1. When you were here in July, 1865, how long had Burr & 
Lowe been keeping this hotel ? 

A. They came here early in the spring, I think; I am not sure 
whether they came in 1864; I think it was in the spring of 1865. 

X Q. 2. Do you know who kept this hotel before they went in 
there ? 

A. I think Sherwood kept it. 

X Q. 3. How came you to think Sherwood kept it ? 
1211 A. My father bought the hotel of Sherwood; I think he 
was keeping there when he bought it. 

X Q. 4. Was you ever at Independence while Sherwood kept that 
hotel; if so, when ? 

A. No, sir; I was not. 

X Q. 5. Then is it not a fact that all you know about Sherwood 
keeping the hotel is what some one has told you? 

A. Yes, sir; that is all I know about it. 

X Q. 6. Did you ever see Thomas Sherwood talking with either 
Brown, Chamberlain, or Harrington about this well of theirs? 

A. No, sir. 

X Q. 7. Is it not a fact that while this Brown, Chamberlain, and 
Harrington were stopping at this hotel, in 1866, Thomas Sherwood 
was seldom there’ 

A. He was there occasionally—frequently, I think. 

X Q. 8. How frequently was he there? 

A. I think he was there nearly every day, back and forth. 

X Q. 9. Did he board there? 

A. I think not. 

X Q. 10. Do you not know that he did board there in 1866? 

A. I could not say that he did or did not; I think he kept house 
in town here, but got meals there occasionally. 

X Q. 11. In what part of town did he keep house? 

A. I think he was on Court street. 

X Q. 12. Which way from the hotel? 

A. He was north of the hotel, I think. 

X Q. 13. How far from the hotel was his house ? 

A. I think it was half a block. 

X Q. 14. On which side of the street? 

A. On the west side. 
1212 X Q. 15. Do you mean that he lived in the same block in 
which the hotel is situated ? 

A. Yes, sir; that is my impression. 

X Q. 16. In which house from the barn of the hotel did he live? 

A. The house north the barn. 

X Q. 17. When he went past the hotel did he usually stop in the 
office and stay awhile? 

A. Occasionally. | 

X Q. 18. Where was his livery stable located that you say he had 
at that time? 
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A. I don’t know; don’t remember where his stable was located. 

X Q. 19. Was Mrs. Sherwood frequently at the hotel during the 
year 1866? 

A. I don’t know that she was. 

X Q. 20. When Brown, Chamberlain, and Harrington came there 
were you acquainted with them ? 

A. No, sir. 

X Q. 21. Had you ever know n either of them before that; if so, 
which one? 

A. I had seen Mr. Harrington, but neither of the others. 

X Q. 22. Where had you seen Harrington? 

. oy had seen Mr. Harrington at Castile, Wyoming county, New 
or 

X Q. 23. When did you see him there? 

A. I think it was in the summer of 1862. 

X Q. 24. What business was he in at that time? 

A. I don’t know, sir. 

X Q. 25. When these men came to the hotel, in 1866, did they 
take le to advertise their business, and that they had drive wells 
to sell ? 

A. They did not seem private about it; they did not seem afraid 
to let folks know they had drive wells to sell. 

X Q. 26. Did they try to sell them ? 
1213 A. They was selling territory, I believe. 
X Q. 27. Did they all come there at one time? 

A. I would not be positive whether they all came at one time or 
not; I think Brown and Chamberlain came, and Harrington came 
a week or so after. 

X Q. 28. Did they all stop at that hotel? 

A. Yes, sir. 

X Q. 29. Did they all go away at the same time? 

A. No, sir; I think not. 

X Q. 30. Who went first and who went next? Give the order of 
their going. 

A. I think Brown went first, but would not be positive whether 
Chamberlain went at the same time or not; my impression is Brown 
and Chamberlain went together. 

X Q. 31. How long did Brown stay at the hotel? 

A. I think from three to four months; that is my impression ; 
think the rest went a short time after he did. 

X Q. 32. During the time Brown stopped there did he go away 
to other places and come back again? 

A. I think he was away—back and forth. 

X Q. 33. How many times did he go away and return? 

A. I don’t know, sir. 

X Q. 34. Did he take his drive-well material with him when he 
went away each time? 

A. I don’t think he did. 

X Q. 35. How much material did they have with them? 

A. I don’t know how much they did have; could not say. 

X Q. 36. How many boxes did they have with material in? 


te eng ta aca agi i sit BOR sie et a » 


ane io op 


be re” aoe a 
Bs ae 


280 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


A. I could not say. 
X Q. 37. Did they have more than one box? 
A. I don’t remember whether they did or not? 
X Q. 38. After they put down this well on the west side of the 
river did they take it up and bring the material back to the 
hotel? 
1214 A. I could not say positive whether they did or not; my 


Impression is they did. 

X Q. 39. Did they take all of their material and boxes over to 
where they made the well at the time they made it? 

A. [ don’t know whether they did or not. 

X Q. 40. How did they get these boxes into the basement—where 
were the stairs they were taken down by? 

A. There was one in the hall and one on the north side of the 
house to get into the basement; I don’t know which they were 
taken down by; I did not see them taken down. 

X Q. 41. Did you see this material in the basement; if so, how 
long after these men came there? 

A. I seen it in the basement; I don’t know how long after they 
came. 

X Q. 42. How long after they came there before they made the 
well on the west side of the river? 

A. I could not say how iong it was after they came; my impres- 
sion is it was not over a week or two at the outside. 

X Q. 43. Was it not within a day or two? 

A. It might have been; I could not say. 

X Q. 44. Did you see C. T. Kimball at the hotel after tnese men 
came and before this well was put down ? 

A. I could not say whether I did or not. 

X Q. 45. Did C. 'T. Kimball board at the hotel while these men 
were there? 

A. I don’t know whether he did or not; my impression is he did 
not. 

X Q. 46. Did his wife, Mrs. Kimball, board there while these 
men were there? 

A. Not to my knowledge. 

X Q. 47. Did she come to the hotel any at that time? 

A. Not to my knowledge. 

X Q. 48. Did you know of Kimball talking with these men about 

their well while they stopped at the hotel ? 
1215 A. No, sir; | don’t remember. I don’t think I was ac- 
quainted with him at that time. 

X Q. 49. Do you remember of seeing Kimball at the hotel while 
these men were there? 

A. I don’t remember now. 

X Q. 50. Has any one connected with the prosecution of this suit 
talked with you about your evidence in this case? 

A. No, sir; not about my evidence. 

X Q. 51. Has not Mr. West, the attorney present, talked with you 
about what you would swear to, if called as a witness? 

A. No, sir. 
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X Q. 52. Has he had any conversation with you in regard to this 
matter? 

A. Yes, sir. 

X Q. 53. Now, state what he said to you about it. 

A. He asked me some questions; I cannot repeat them ; was tired, 
hungry, and cross. I did not think he would get anything that 
would do him any good. I admit that I did not treat him very 
well. 

X Q. 54. When was it that Mr. West asked you these questions? 

A. I think it was a week ago last Tuesday. 

X Q. 55. Did not John Q. Royce talk with you about this matter? 

A. He did not. 

X Q. 56. Had not you seen or heard of these driven wells before 
the time you say Brown & Co. came to the hotel in 1866? 

A. No, sir; I don’t remember that I ever did. 


Cross rests. 
Redirect: 


R. D. Q. 1.; Have you any date by which you can tell certainly 
when Brown came to your hotel and when he went away, or do you 
know of any record or register by which the dates could be deter- 
mined ? 

A. I might find out. I don’t now know where the register 

is. 
1216 R. D. Q. 2. Do you mean, in answer to the question pro- 
pounded to you, about taking the pump and tubes back to 
the hotel, that you think they took the well up and took it back or 
that they simply took their box back with the tools and material 
that was left? 

A. I could not say. 

(Signed) G. W. BURR. 


Subscribed and sworn to before me by George W. Burr this 9th 


day of August, 1880. 
Tomas} (Signed) H. W. HOLMAN, 
Notary Public. 


Not being able to complete the taking of testimony on this day,I 
adjourned until 8.30 a. m. of August 10th, 1880. 


1217 Avaust 107TH, 1880. 


Parties appear by their o/c counsel as before. 
Examination of witnesses resumed. 


Tuomas H. Tyson, of lawful age, being duly sworn, testified as 
follows: 


1st Interrogatory. State your name, age, place of residence, and 
occu pation. 

A. My name is T. H. Tyson; age, 49; residence, Independence, 
Iowa; occupaticn, grocer. 

Q. 2. Have you before testified in this case as a witness for de- 
fendant? 
36—16 
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A. Yes, sir. 

Q. 3 _ Did you in a suit on or about April 26, 1880, before 5S. 
eatunt in, notary public, and — the respective counsel were present— 
namely, A. R. West, for complainant, and Col. Jed. Lake, for defend- 
ant—testify on behalf of defendant in a driven-well suit ? 

A. I did. 

Q. 4. Was that case one brought by the complainants in this case 
against A. Tyler Cross? 

A. I don’t know. bead 
1218 Q. 5. Did you,in the examination referred to, in April, a 

1880, in reply to questions concerning a well on block 3— 
Stoughton and McClure’s 2d addition to Independence, Buchanan 
county, lowa—give the followi ing answers to the following questions: 
Cross-question No. 5 w mo hat do you know of the parties who 
put it down from any information you have received? State par- 
ticularly ;” and did you answer, “Don’t know anything of the 
parties any more than what I saw of them when they were putting 
the well down; think they represented themselves from Buffalo, | 
New York ?” al 

A. Those were my answers to the question. 

Q. 6. Cross-question No. 6 was, “ How many of them was there?” 

and did you answer, “ Two?” 
1219 A. I think I did. 

Q. 7. Cross-question No. 7 was, “ Describe these men as 
near as you can,” and did you answer “One was a tall man, was 
middle-aged, dark complexion, rather large ; the other, my impres- 
sion is, Was small or medium sized? 

A. That was my answer. 

(), S. Cross-quest ION No S was, “ Were these men SULTAN ETS in In- 
dependence at that time?” and did you answer, “* Yes, sir?” 

\ Ye Ss, Sad 
Q. 8. Cross-guestion No. 14 was, * Was VOR pre aunng Ure 
whole Tire of Ee Constreds 1 this well?” avd Gid You apewer ~ 

Was Thave HRN Lhe Vawe Uhev weye pataag se dowea belay we 


| 
| 
i 
' 


LA J \ Te pea No Pri was, * W b> Was PVA tA Ried os be 
thre this well was dete const acted that YOR cak ROW Rare’ — a 
hat YOR AMSWeD, 4 ere Was Dat one p POKSN l LON rh RdRRRIe, that w 
John Farge: he ROW lives close to Phat alo. New York, and was et 
LAS l heard of him r 


Q. LL. Cross-question No. 16 was, “ Was this well put down 

J220 for actual and common use, or as an ®xperiment or advertise- 

ment?” and did you answer, “I think it was put down as an 
advertisement? 
A. | did. 
Q. 12. Cross-question No. 23 was, “Who procured you to assist in 
:iting in this well?” and did you answer, “ I was not procured by 
1y one; I was helping for the novelty of the thing?” 


A. I did 


pes 
al 
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Q. 18. Cross-question No. 24 was, “Then it was regarded as a 
novelty, was it?” and did you answer, “ It was?” 

A. Yes sir. 

Direct rests. 

On cross-examination witness testified as follows: 


1st Cross-interrogatory. Did you, in that same examination, testify 
as to another well that was put down near the same place at a dif- 
ferent time? 
1221 A. I think I did. 

X Q. 2. Which well did the questions and answers referred 
to in the direct examination relate to—the one put down first or 
second in point of time? 

A. The first. 

X Q. 3. When was that first well put down? 
A. In 1861. 

X Q. 4. When was the second well put down ? 

A. I think 1866. 

1222 X Q. 5. Did you see the men who put down the second 
well ? 

A. I did not. 

X Q. 6. Did you see them while they were staying at Independence, 
Iowa? 

A. I think not. 

X Q. 7. Have you since seen them ? 

A. Not to my recollection. 

X Q. 8. How many men were here with this first well, about 
which complainants’ counsel have asked you ? 

A. My recollection is there were two. 

X Q. 9. If there had been four strangers there taking part in 
making Uris first well would you have noticed the fret? 

A. T think Tshoald 

X Q. 70. Ta asking You the questions thal were pal fy voe 
Ma Aap COMA ARR id De read Thea from a paper PP AT 
tw do & CODY Of Year evidence * 

\ ke dat 

\ QQ. RR. Retire wor came Upon the sand had he shown vou these 
gestions and answers ? 

A. He had not. 

L2VS X Q. 12. Did Mr, West cross-examine you when you was 
called as a witness in the case of Andrews ef al. vs Geo. 

tlovey ” 

A. He did. 

X Q. 18. Was it the same person who cross-examined you in tes- 
tifying before S. Newman in April, 1SS0? 

A. I think it was. 

X Q. 14. Did you know of a third well being put down on the 
same block where these two were put that you have testified about ? 

A. Yes, sir. 

X Q. 15. When and by whom was that third well put down and 
for what purpose ? 
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A. It was put down in 1868 by Mr. Hovey for the benefit of the 
Presbyterian church in constructing the building. 

X Q. 16. In the construction of the well that you say was made 
by these two men, at the time you was asked about it by complain- 
ants, are you sure that John Fargo was present ? 

A. My impression is that he was. 

X Q. 17. Why and how have you got that impression ? 

A. I could not tell. 
1224 X Q. 18. Was it not because when he lived here he was 
usually around on the streets where anything was going on? 

A. He was usually round where anything was going on; I could 
not say that that is what I form my impression from. 

X Q. 19. In your testimony before S. Newman in April, 1880, did 
not you testify that you was not positive as to John Fargo being 
there, but you thought he was there? 

A. I could not recollect the language used at that time. 

X Q. 20. When counsel for complainant read to you what he 
claimed was the questions and answers put to you then, could vou 
recollect the language except for his reading it to you? 

A. Not all of it, I could not. 

X Q. 21. Did you recollect that he read it precisely as it was asked 
and given at the examination before S. Newman? 

A. In the main I did. 

X Q. 22. How was it as to all of it? 

A. I supposed the answer was sufficient; balance of it I don’t 

know. 
1225 X Q. 23. Then you are notsure that in all of the questions 
he read them as they were asked and given, are you ? 

A. No. 


Cross-examination rests. 


(S’e’d) THOMAS H. TYSON. 


Subscribed and sworn to before me and in my presence by Thomas 
H. Tyson this 10th day of August, 1880. 
[SEAL | (Signed) H. W. HOLMAN, 
Notary Pudlic. 


1226 J. R. Kays produced. 


J. R. Kays, of lawful age, being first duly sworn, testified as fol- 
lows: 

Q. 1. State your name, age, residence, and occupation. 

A. My name is J. R. Kays ; age, 45; residence, Hazelton township, 
Buchanan county, lowa; occupation, blacksmith. 

Q. 2. Where did you reside before you went to Hazelton ? 

A. At Independence, Iowa. 

Q. 3. When did you first come to Independence, Iowa, and how 
long did you reside there ? 

A. I first came to Independence about the first of September, 
1865, and stayed twodays. I moved here the 24th day of October, 
1865; resided here till March Ist, 1868. 


om 
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Q. 4. What part of Independence did you reside in during that 
time? 

A. About two months at the east end of Main street and the bal- 
ance of the time on the west side of the river, on lot No. 5; also 19 
feet of lot 6, block 22, Stoughton & McClure’s second addition to the 
city of Independence. 

Q. 5. What business were you engaged in during the time you 
resided on block No, 22? 

A. Blacksmith business. 

Q. 6 Where was your shop located ? 

A. On the southwest corner of lot 5, block 22, Stoughton & Me- 
Clure’s second addition to Independence, Lowa. 

Q. 7. Did you own this lot or did you rent it? 

A. I owned it. 

Q. 8. What, if anything, was on the lot when you bought it, in 
the way of improvements ? 

A. There was an old house on lot No. 5. 

Q. 9. State, if you please, as near as you can, the size of the house, 
number of stories high, and how it was arranged for use as to rooms, 
and state what it was designed for—whether dwelling or otherwise, 
and of what material. 

A. I should judge it was 16 by 22 feet, one story high; consisted of 
two rooms and a lean-to on the north side; made out of native lum- 

ber; it was occupied as a dwelling. 
1227 Q. 10. What part of the property that you have described 
was this house seco on? 

A. On the extreme southwest corner of lot No. 5. 

Q. 11. After purchasing the lot what use did you make of this 
building, if any? 

A. I bought the man out that was living in it and turned it into 
a blacksmith shop. 

Q. 12. When did you buy this property ? 

A. December 12, 1865. 

Q. 13. How long after you bought this property was it before you 
turned this building into a blacksmith shop? 

A. Just 26 days. 

Q. 14. Did you ever see or know of a driven well being made near 
your shop? If you did, please state particularly where it was, who 
made it, if you know, and how it was made. 

A. I do know of a well being made; it was on the northwest cor- 
ner of the lot, directly south of my shop, opposite; I don’t know 
who made it; it was made by driving a tube into the ground; after 
it was drove into the ground there was a pump attached to it. 

Q. 15. Did you see the parties who made this well? 

A. I did. 

Q. 16. How many were there and where did they claim to be 
from, or reside? 

A. There was two in number, and [ am not positive but there was 
three ; I heard noclaim made by them as to their residence. 

Q. 17. Describe these parties, as near as you can. 
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A. I have no particular remembrance of any of the parties, their 
countenance or form. 

Q. 18. About how long after you occupied this building as a black- 
smith shop was it that this well was put down ? 

A. Ieannot say whether it was the first summer or the second. 

Q. 19. Did you have any dealing with these men? If so, state 
what it was. : 

A. I stored their tool box for them in my shop, and did some 

repairing. 
1228 (). 20. What kind of a box was this that vou stored for 
them? Give the size, as near as you can recollect. 

A. It was a rough, strong box, perhaps six or seven feet long, 
about 20 or 22 inches wide; the depth I have no recollection of; I 
think it was wider than it was high. 

(. 21. Was this box used to contain the tubes and well material 
or any part thereof? 

®. 22. What did this box contain ? 

A. Tongs, chains, bars and springs., 

(). 23. Are vou acquainted with the defendant in this case, George 
Hovey ? 

A. I am, somewhat; yes. 

Q. 24. Were you acquainted with him at the time this well was 
pul down ? 

A. I was not. 

Q. 25. Did you know any of the parties that assisted in putting 
down this well? 

A. I did not, at that time. 

Q. 26. Do you know or can you name any one who was present 
during the making of that well? 

A. I cannot, positively. 

(. 27. How long did the well remain there ? 

A. I cannot tell; perhaps four or five months. 

(. 28. Were there other wells of this kind in use in Independ- 
ence at that time or wells called driven wells, to your knowledge? 

A. None, to my knowledge. 

(). 29. Did this well attract the attention of the public to any con- 
siderable extent, and how was it as to being regarded a new thing 
or novelty ? 

A. It seemed to attract considerable attention; it was a novelty 
to me, and was regarded by the public as a good thing, to the best 

of my knowledge from hearing the expression of the people. 
1229 Q. 30. Had you, prior to seeing this well, ever seen or 
heard of a driven well before that time? 

A. I never had. 

Q. 31. What became of this well, finally ? 

A. Some parties came there and took it up and took it away. I 
don’t know what they did with it. I do not know who took it 
away. 


Adjourned till 2 p. m. 


- 
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) 
_ I . M,. 
All parties present. 


Examination of Kays resumed: 


Q. 32. Where did the men who put down the well stop while in 
Independence ? 

A. I was told by one James Cole that they stopped at the Burr 
House. 

Q. 33. What was the condition of the house you describe on the 
lot when you bought it; was it old or new? 

A. It was old. 

Q. 34. Was there a circus near this well during the time it was 
on the corner opposite your shop—at any time it was on that cor- 
ner? If there was, state where it was. 

A. There was a circus or menagerie, I cannot say which, on the 
ground where the public school building now stands, west of the 
Empire House. 

Q. 35. State whether or not the well was used freely on that day ; 
and also state, with regard to the supply of water, whether there 
was plenty or whether the supply was scant. 

A. My memory goes to tell me there was a great many 
1230 people used that well that day. I think there was plenty of 
water. 

Q. 36. What was used on the top of the pipe, if anything, to pro- 
tect it while being driven ; and what, if anything, was used to drive 
it; and what was used to stand on, if anything, while driving the 
tube ? 

A. They used a driving head, as it was called. They used a sledge 
to drive it. I cannot answer positive what was used to stand upon 
while driving. There was something, but cannot say whether it 
was a wagon, a box, or a trestle. 

Q. 37. Did you see or know of a driven well being put down on 
block 3, where the Presbyterian church now stands—I mean on that 
block—after the one you have described as being opposite your shop ? 
If you did, state how many; when they were put down, as near as 
you can; and,as near as you can, where they were located, with ref- 
erence to the well you have already described. 

A. I know of a well put down near the Presbyterian cliurch, in 
the summer of 1868. It was located near a large tree that stands 
there at the present day. It would be east of the well I have de- 
scribed—on the east end of that block—perhaps 100 feet from that 
well. That is all the wells I know of being on that block. 


Direct rests. 
On cross-examination the witness testified as follows: 


X Q. 1. You say you came to Independence, lowa, in September, 
1865. Had you ever been here before that time; if so, when ? 
1231 A. I never had been here before September, 1865. 
X Q. 2. Where did you live before you moved to Independ- 
ence, lowa? 
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A. State of Wisconsin, county of Grant, town of Lima. 

X Q. 3. How long had you lived there? 

A. About sixteen years in that and the adjoining town of Platte- 
ville. 

X Q. 4. You had lived there all of that time and had not heard 
: driven well till you came to Iowa, had you ? 

Bed - \d never heard of a driven well till I came to Iowa. 

X Q. 5. How long after you came to Independence was it before 
you basil lot 5 and part of lot 6, in bl’k 22,8. & MecC.’s 2d add. to 
Independence ? 

A. “ergy 47 days. 

X Q. 6. How do you get at the time so accurately ? 

A. From the fact that I know I arrived here on the 24th or 25th 
day of October, and bought my property December 12, as my deed 
shows. 

X Q. 7. Have you the deed with you, and have you consulted it 
before making your answer ?. 

A. I have the deed with me and consulted ita moment before 
making my answer. 

X Q. 8. From whom is the deed to you? 

A. From J. E. and Valeria Trexler. 

X Q. 9. Will you look at the names as signed to the deed on the 
inside and give us the names as they are signed to the deed? 

A. J. E. Trexler, Valeria Trexler. It is spelled “ Valere” inside. 

X Q. 10. What is the land as described in that deed ? 
1232 A. Lot No. 5; and also 19 feet of the west side of lot No. 6, 
adjoining lot No. 5, b’k 22,in Stoughton & McClure’s 2d 
addition to the city of Independence, Buchanan county, Iowa. 

X Q. 11. Were the premises given into your possession the day 
you got the deed ? 

A. I cannot say positively that I moved in the same day. 

X Q. 12. Was there any building on these premises at that time 
except this old house you have described; if so, what was it and 
where? 

A. There was a building there, a dwelling-house, on the southeast 
corner of the lot No. 5 and nineteen feet of 6, the land I purchased. 

X Q. 13. Who lived in that house when you bought this property ? 

A. A Mr. Baldwin. 

X Q. 14. Who lived in the old house when you bought it ? 

A. William McGonigle. 

X Q. 15. Where did Mr. Trexler live at that time? 

A. He lived in the rear end of a building that he was keeping a 
restaurant in, some four doors east of the corner of Chatham, on north 
side of Main street, east side of the river. 

X Q. 16. Was Chatham street laid out, opened, and worked be- 
tween Mott street and Main street at that time? 

A. It was not. 

X Q. 17. Where does this Mr. Trexler now live? 

A. I do not know. 

X Q. 18. Where did he live the last you knew of him or heard of 
him? 
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1 1233. ~=— A. _ In Centre Falls, I think. 
X Q. 19. How long after you bought this property was it 
before these men put down the driven well you have described ? 

A. I cannot say whether it was the first summer or the second. 

X Q. 20. After the well was put down was it taken up and then 
put back again—I mean after it had been drove some days or weeks ? 

A. It was taken up, but not put back, to my knowledge. 

X Q. 21. Was you at work in your shop all that season that the 

» well was there? 
‘ A. Yes, sir; I was. 

X Q. 22. If that well had been taken up and carried away for a 
few days and then put down again in or near the same place would 
you have known it? 

A. I think I should. 

X Q. 23. Then you are confident that when the well was taken 
up and carried away it was not again put back at or near the same 
place, are you? 

A. I think I am. 

P X Q 24. Did you sée these men around there after they put down 
this well and until it was taken away ? 

A. Not that | remember of positively. 

X Q. 25. Did not these men come there frequently to show this 
well to parties and try to sell them territory ? 

A. I think the men were there frequently, but I never heard 
them attempt to sell territory. 

X Q. 26. Did they sell any territory while here that you know of? 

A. They did. 

X Q. 27. To whom did they sell territory ? 

A. To a young man by the name of Houston. 
1234 X Q. 28. What territory did they sell him? 
A. I don’t know; I would say it must have been in this 

vicinity, because he worked within ten or twelve miles of here. 

X Q. 29. Did these parties sell or make any wells while here? 

A. None except the one I have described, that I know of. 

X Q. 30. Was there not four persons in that party that was here 
and made the well you have described ? 

A. Not that I know of. 
~ X Q. 31. How many do you now remember that you saw who had 
some connection with this well? 

A. There was two, and perhaps three. 

X Q. 32. How long after this well was put down before the circus 
and menagerie was here that season ? 

A. I do not know exactly; it might have been one month and 
might have been two. 

X Q. 33. Did you use that well while it was there to get water 
from ? 

A. No, sir; further than to go and get a drink, as we had a good 
well on our own premises. 

X Q. 34. How deep did these parties drive their pipe to make this 
well? 

A. From sixteen to twenty feet. 

vfi—16 
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X Q. 35. What kind of a pump did they have? 

A. Cast-iron pump. 

X Q. 36. What kind of a spout was there to the pump? 

A. It was a spout that projected out some four or six inches and 
drop ped down at the point. 

X Q. 37. Was it a pitcher-mouthed spout or a round spout? 

A. I think it was a round spout. 

X Q. 38. How high was the top of this pump from the ground ? 

A, About three feet, | should think. 


X Q. 39. How high was the bottom from the ground ? 
A. It must have been close to the ground. 
1235 X Q. 40. Was there any boards or platform under the 


pump and top of the ground ? 
A. | think not. 


X Q. 41. Did they at any time have a watering trough there for. 


horses to drink from” 

A. No, sir; they did not. 

X Q. 42. Was this pump there on the 4th day of July of the year 
you say it was there? 

A. | don’t know positively. 

X Q. 48. Was there a celebration on the 4th day of July of that 
year at Independence, lowa? 

A. I don’t remember. 

X Q. 44. Was there a dinner on the grounds south and west of 
where this pump was on the 4th of July of that year ? 

A. Not that I know of. 

X Q. 45. Was there any buildings on the lot where this pump 
was or near it at that time? 

A. There was no buildings on the lot; there was a building on 
the third or fourth lot from the northwest corner, where the pump 
stood. 

X Q. 46. What was that building used for? 

A. A dwelling-house. 

X Q. 47. Who lived in it? 

A. Mr. Goodwin ; I think Ed. Goodwin, 

X (). 48. Does he live there now ? 

A tie does, to the best of my knowledge. 
1236 xX (9. How far was this well from the house where Good- 


A About wk feet, UC should think ; perhaps more, 

X Q. 50. Whose cireus or menagerie was it that exhibited west of 
the Kmputre House that year?! 

A. 1 do not remember. 

AX Q. 51. What kind of a house was this that was used by you as 
. blacksmith shop, that stood there when you bought the place; how 
was it made and of what material? 

A. It was a frame house: it was a balloon frame, I think; the 
sills were heavy oak timbers on four sills; the sleepers were oak tim- 
ber on a sill; the siding was bass-wood, flooring was oak ; can’t say 
about the shingles. 
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X Q. 52. You are sure, are you, that this was an old house when 
you bought the place, and that it was not a log house made of hewed 
foes sided over with siding? 

A. I am sure that it was an old house, and I am sure that it was 
not a log house sided over with siding. 

X Q. 53. Where did you live in 1861? 

A. State of Wisconsin, county of Grant, town of Linn, village of 
Washburn. 

X Q. 54. If there had been a driven well put down on this same 
lot in 1861 would you have known it 


c 


—_— 
A. I would not have known it. 
Redirect : 

R. D.Q. 1. If there had been a driven well put down on this same 
corner in 1861 would you not have been likely to hear of it or hear 
the fact mentioned that there was ohe there previous to the time 

the well was put down that you have described ? 
den 1237 A. It seems as though I would have heard of it. 
R. D.Q. 2. You say, in your cross-examination, that there 
was not any boards under the pump; are you positive that there 
| was not boards or short pieces lying round on the ground, to stand 
on, or what is your recollection on this subject? 
| A. I think I said there was no boards to the best of my recol- 
a lection; I have no recollection of seeing any boards or pieces laying 


round. 


Redirect rests. 


Recross-examination : 


R. X Q. 1. Who would have told you about this well in 1861? 
A. I had a brother-in-law here that might have told me; Dr. 
Warne might have told me, if anybody. 
ns R. X Q. 2. Who was your brother-in-law that was here in 1861? 
| A. George Warne. 
| R. X Q. 3. Did you ever ask George Warne about a well there in 
| 1861? 
A. I did not. 
% X Q.4. Did vou ever ask Dr. Warne about a well there in 1861? 
A. 1 did not, 
. X Q. 3. Did you ever inquire of any one about a well there in 
sel? 


A. l did not, 
Reecross rests, 


(S’e’d) J. R. KAYS. 


Subscribed and sworn to before me and in my presence by J. R. 
Kays this 10th day of August, 1850. 
[L. 8. (S’g’d) H. W. HOLMAN, 
Notary Public. 
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123s Pnomas J. Burr produced, 
Tuomas J. Burr, of lawful age, being duly sworn, testified as fol- 
lows: 


Q. 1. State your name, age, place of residence, and occupation. 

A. My name is Thomas J. Burr; age, 74; residence, Independ- 
ence; occupation, farming. 

Q. 2. Where did you reside during the years 1865, 66, and ’67, 
and what business were you engaged in during those years? 

A. I resided the principal part of the time at Independence; came 
here in June, 1865; I was boarding at the National or Burr House, 
and dealing in land and other business. 

Q. 3. Who kept the Burr House during this time and who owned 
it? 

A. I owned it most of the time; it was kept by my son and son- 
in-law. , 

Q. 4. Who did you purchase the hotel of and when did you buy 
it? 

A. I bought it of quite a number of gentlemen here in¢his place ; 
commenced talking with Mr. Sherwood. I got these four different 
deeds. 

Q.5. Who kept this hotel prior and up to the time that you 
bought it, and what was the house called ? 

A. Thomas Sherwood kept it at the time I took possession ; I have 
forgotten what it was called. 

Q. 6. During the time you was at this Burr House, do you remem- 
ber of any persons stopping there who were dealing in a new kind 


of patent well? 
| do 
\). 7. State who they were, where they were from, and what kind 


“ 


of a well they had. 

A. I think there was three parties. One’s name was Brown, the 
other Harrington, and the other Chamberlain. [suppose they were 
connected together. They were from Wyoming county, State of 
New York—two of them were. It was what they call a drive well. 

Q. 8. What, if anything, did these men have with them to hold 

the pipe, tubes, &e., if they had such with them? 
1239 A. I think they had a wooden box in the basement. I saw 
a wooden box there I supposed belonged to them. I could 
not say certain that it belonged to them. 

Q. 9. What did you see in this box, if anything? 

A. Isawsome tools, I think—that is my recollection—tongs, springs, 
and other tools; I did not look particularly ; they were tools used 
for driving a well; box some 8 or 10 feet long, a foot deep, and a 
foot or a foot and a half wide. 

Q. 10. Did you know C. T. Kimball at that time, and was he fre- 
quently around this hotel, and did you see him having anything to 
do with these men or the well or know of his talking with them 
about it? 

A. I recollect of Mr. Kimball boarding there; I don’t know par- 
ticularly whether he was concerned with them in the business or 
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not; he was in the insurance business. I don’t recollect so particu- 
larly about Kimball as about Brown and Harrington. 

Q. 11. Was there a driven well made in the cellar off from the 
basement in this hotel or was there any talk of putting one in there? 
What is your recollection about it? 

A. My recollection is there was some talk about putting one in. 
I don’t know as there was any attempt made to do so. 

Q. 12. Where did Brown and Chamberlain keep their pipe or tub- 
ing ? 

A. I suppose in the basement, there in this box. I merely sup- 
pose this; that is all I know about it. 

Q. 13. State what year this was, if you know, that these men 
stopped at the Burr House. 

A. My impression is that it was in 1866. I have not looked at 
any dates. 

Q. 14. Were you acquainted with John Fargo at that time? 

A. I was, some. 

Q. 15. Was he around with Brown and Chamberlain, appearing 

to be interested in the well or talking about it? 
1240 A. I cannot say particularly as to that; he was frequently 
at the hotel, and I saw him in conversation with them fre- 
quently ; I don’t know the facts about it. 


Direct rests. 


On cross-examination the witness testified as follows: 


X Q. 1. Did C. T. Kimball board at the Burr House while Brown, 
Harrington, and Chamberlain were stopping there in 1866” 

A. I don’t recollect his given name; I recollect of Mr. Kimball’s 
boarding there. 

XN Q. 2. Deseribe this Mr. Kimbal! that boarded there. 

A. To the best of my recollection he was a tallish, slim man, sandy 
complexion, rather on the red-haired order, and something ailed one 
eye; that is the impression I have got of Mr. Kimball. 

X Q. 3. Where did he live at that time” 

A. I do not know where he lived; he was stopping here. 

X Q. 4. Did he have a family here’? 

A. I believe his wife was here with him, though he lived here 
afterwards. 

X Q. 5. Did Mr. Kimball and his wife both board at the Burr 
House while Brown, Harrington, and Chamberlain were there ? 

A. I think they were there a part of the time. 

X Q. 6. Did Mr. Kimball have an office where he did insurance 
business ? 

A. 1 don’t know that he did. 

X Q. 7. Did he and his wife have a room at the hotel? 

A. I think they did; could not say positive. 

X Q. 8. Did they have any children with them ? 

A. I don’t recollect. 

X Q. 9. How long did Kimball and his wife board at the hotel? 

A. I don’t recollect. 
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1241 X Q. 10. Are you positive that they did board there at that 
time? 

A. That is my impression. 

X Q. 11. Did you see Brown and Kimball talking together at any 
time? 

A. Well, really, I could not recall to mind any particular time. 
XQ. 12. W here did you livein 1861? 

A. in W yoming county, New York State, town of Castile. 

X Q. 13. Do you know George Washington Burr? 

A. I had a brother by that nameI was well acquainted with; I 
ave a son by that name. 
X Q. 14. Where did your son by that name live in 1861? 
A. I believe he was living with me at the town of Castile, Wyom- 
ing county, New York. 

X Q. 15. Was he living at Independence town in 1866, while 
Brown, Harrington, and Chamberlain were here ? 

A. I think he was. 

X Q. 16. What was he doing at that time? 

A. I think he was running the bus and tending to the barn and ad 
passengers, 

X Q. 17. For whom was he doing this work ? 

Ife was doing it for and in connection with the Burr House. 
X Q. 18. Did he work at this business all the time that Brown & 
Co. were there with this well? 

1242 A. I think he did. ' 


Cross rests. 


(Signed) T. J. BURR. 


(€ 


a 


Subscribed and sworn to before me and in my presence by T. J. 
Burr this 10th day of Aug., 1880. 
[SEAL. | (S’g’d) H. W. HOLMAN, 
Notary Public. 


Not being able to conclude the taking of the depositions on this 
day, | have adjourned until 8.380 a. m. of the 11th. 
12438 Avaust 1ltu, 1880. 
Parties appear by their respective counsel as before. ‘Taking 
of testimony resumed. 


Wms. H. Jostin produced by complainauts. 


Wm. H. Josrin, of lawful age, being first duly sworn, testified as 
follows: 


Q. 1. State your name, age, residence, and occupation. 
IN My name is Wm. H. Joslin ; age, 45 residence, Independence, 
Iowa; occupation, merchant. 
(). 2. When did you first move to Independence, lowa, and how 
long have you resided there? 
I moved to Independence in the winter of 1856 and ’57, and 
have resided there from that time until the present. 
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Q. 3. When did you first see or know of a driven well being put 
down in Independence, Iowa, if at all? 

A. I think in the summer of 1866. 

Q. 4. Please state all you know about any driven well being put 
down in 1866; state where it was located and describe it as fully as 
you can. 

A. A party was here from New York to sell the right to what they 
called a reservoir well, constructed by driving an iron pipe sufficient 
depth to reach water, and then by some appliance inserted in the 
pipe and sunk in the pipe to the depth of the water the soil was 
stirred up and removed, leaving a reservoir for the water. A pump 
— attached to the pipe to complete the weil. My best recollection is 
that it was located on or near the line of a street on the west side of 
the river. It was near the northeast corner of the block Woodward 
afterward owned, now owned by Z. Stout; it was in the street east 
of that block is my recollection. 

Q.5. What was the nearest building to this well? State in what 

direction from it and who occupied it. 
1244 A. Across Main street north ; it was a frame building. I 
could not say what it was used for; I think a dwelling; don’t 
know who occupied it. 

Q. 6. Who were these parties that put the well down? 

A. I don’t remember their names; could not describe them. 

Q. 7. What part of Independence were you residing in at that 
time, and how o had you resided where you then resided ? 

A. I think I lived where I do now—east side of the river, in Bull’s 
addition, block 12. I had lived in that immediate locality, I should 
judge, 5 years. 

Q. 8. Where did you live in 1861—what part of Independence ? 

A. Previous to my living there I lived on the west side of the 
river. I cannot say whether it was 1861 or not. I lived nearly op- 
posite where the Presbyterian church now stands; a little further 
west than that, I should judge. 

Q. 9. How long did you live on the west side of the river, at the 
place you have indicated? State as near as you can. 

A. Perhaps two years. 

Q. 10. At the time you say this well was put down, in 1866, did 
you know or had you heard of a well similar or a driven well being 
put down in that locality at any time prior ? 

A. Ihave no recollection of hearing of any. 

@. 11. How far from the northeast corner of the block where the 
Presbyterian church now stands is it to where you boarded previous 
to living on the east side of the river? 

A. Perhaps 20 rods. 

Q. 12. Where did these men stop while at Independence, and who 

kept the hotel or place ? 
1245 A. Merchants’ Hotel; kept either by one Burr or Burr 
Brothers; it seems to me it was Burr Brothers. 

Q. 13. How was this well regarded by the public generally as to 
its being a new thing or a novelty at that time? Answer fully. 

A. It was regarded as such. 
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On cross-examination witness testified as follows: 


When was you married? 

n 1859. 
. 2. Where did you live first after you were married ? 
’n the west side of the river. 
Q. 3. How long did you live there ? 
A. About two years. 
Q. 4. Did you then move to the vicinity where you now live? 
Yes. 
Q. 5. And have lived in that vicinity ever since, have you ? 
[ have. 
() What house did you livein on the west side of the river? 
Give its location, who owned it, and what material it was built of. 

A. First house was a one-story brick, with a basement, on north 
side of Main street, owned by Daniel F. Gifford. It was on lot 6, 
block 22, 8S. and M.’s 2d addition. I lived theresix months. I then 
moved into a story-and-a-half frame house, the first house east ; 
either on the same lot or on the lot adjoining on the east. I think 

| lived there one year; maybe more. I think the second 
1246 house was on lot seven, same block as former. J. IH. Camp- 
bell owned the Property, 

X Q. 7. Who lived in this frame house east while you lived in the 

brick Y 
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into the tube to stir up the soil to make the reservoir ? 
A. I cannot describe that. 
X Q. 18. Did you see it? 
A. I did not. 
X Q. 19. Did you see this well made? 
A. I did not. 


1247 A. I think not. 
X Q. 21. Did you see others use it? 
A. I did. 
X Q. 22. About how many times? 
A. I cannot say. 
X Q. 23. How was you employed in 1861? 
A. Clerking in a store for P. C. Wilcox. 
X Q. 24. Where was his store ? 


that summer ? 
A. I do not remember distinetly regarding that. 
for the war of the rebellion ? 
A. I cannot give any particular time. 
X Q. 27. Can you give any year? If so, state it. 


A. 1862. 


for that war’? 
A. I do not know. 


owned by Z. Stout and you not know of it? 


1248 A. Hardly. 


not see it? 
A. From the remarks of others, [T should think. 
X Q. 31, Who would have told vou about it? 


talked of 
XN Q SQ. Was POC. Witeax'’s stare the onty one here } 
\. 1 was the principal ome: ft Was not the only on 
X QSAX How many other stores were here at that t 
\. Late not remember 
X QS Did not Qewille Ponda and A. 1. Ponda and 


have stares on the West side af the mver at that lume ft 
A, LT think they did 
X Q Ri Did net TL H. Bowen and Taxon & Seeds 
| store an the west side alse? 
A, I de net knew, 
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ba X Q. 17. What kind of an arrangement was it that they put down 


X Q. 20. Did you use it or pump water out of it? 


A. South side of Main street, on the east side of the river. 
X Q. 25. Do you know of any soldiers being enlisted here during 


X Q. 26. Do you know when there were any soldiers enlisted here 


X Q. 28. Was that the year that the first company was raised here 


\ (). 20, Is it not possible that a well of the kind known as a 
driven well was put down in ISG61 near the N. E. corner of the block 


X Q. 30. If you cannot remember whether any soldiers 
were enlisted here that year or what year the first ones were en- 
listed how is it you would know of a well of that kind if you did 


A. Twas i the store where such things would be very apt to be 
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X Q. 36. Did not A. J. Bonley, R. R. Pluse, D.S. Dunhue, Close 
& Cutfall, PL H. Tyson, and about fifteen others have stores on the 


east side at that time ” 
A. Some of those parties did, but don’t think there was fifteen 
others besides. 
1249 XQ. 37. How many others were? 
can. 
A. I cannot say as to the number; that is as far as [ can go. 
: (. 38. Were there not a number of others on the east side? 
ae may have been. 
x Q. 39. Don’t you know there was? 
A. No. 
X Q. 40. Was there not a number of saloons, blacksmith shops, 
wagon shops, harness shops, and shoe shops on the east side in 1861? 
A. Yes; it would not be a Western town if there was not. 


State as nearly as you 


Cross-examination rests. 


‘ (Signed) W. H. JOSLIN. 


Subscribed and sworn to before me and in my presence by W. H. 
Joslin this 11th day of August, 1880. 
[L. s.] (Signed) W. H. HOLMAN. 
Notary Public. 
Adjourned until 1.80 p. m. of to-day. 


1250-1 1.30 p. m. 
Counsel all present. 

Wa. O. BakNARD produced by complaimants. 

Wa. O. Barxannp, of lawful age, being first duly sworn, testified 
as follows: 

Q. 1. State vour name, age, place of residence and occupation, 

A. My name is William QO. Barnard ; my age is 61, past ; residence, 
Mason City, lowa; occupation, burning lime. 

Q. 2. Where did you reside between the years 1859 and 1862, and 
what business were you engaged in during that time? 

A. I resided in Cortland village, Cortland county, New York. My 
occupation was selling general merchandise. 

(). 3. Please give the location of your place of business during 
that time. 

A. Corner of Main and Mill streets, Cortland village, N. Y. 

(. 4. Are you acquainted with Nelson W. Green ; and, ii so, when 

did you first become acquainted with him ? 
1252 A. I am acquainted with Nelson W. Green ; I first become 
acquainted with him in the spring of 1859. 

Q. 5. How well are you acquainted with Nelson W. Green? 

A. Intimately. 

Q. 6. Where did you most frequently meet Col. Nelson W. Green 
between 1859 and 1862? 

A. Generally in Cortland village; we both resided there. 

(). 7. Was there any particular place or places where you met him 
more frequently than others? 
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A. At my store, house, and his residence. 

Q. S. State, if vou know, when and where the Seventy-Sixth Regi- 
ment of New York Volunteers was organized. 

A. In the summer of 1861, on the fair ground, between Cortland 
and Homer villages. 

Q. 9. State, if you know, who had command of the regiment in 
that camp. ' 

A. The most of the time, Col. N. W. Green. 

QQ. 10. How frequently, if frequently, did you see and converse 

with Col. Green during the fall and summer of 1861? 


1253 A. During the time that he was at home, nearly every day. 


Q. 11. During that time what, if any, were the particular 
subjects of conversation between yourself and Col. Green ? 

A. Well, Col. Green, probably in about every conversation, would 
speak of the war and his regiment and circumstances connected 
with it. I furnished him a considerable many supplies for his 
family and for different men that had enlisted in his regiment. I 
would see him about getting my pay. We were both members of 
the same church; there was trouble in the church; we frequently 
conversed about that. 

Q. 12. What, if any, conversation do you remember with Col. 
Green in relation to the reported poisoning of wells by rebels? 

A. There was a report current that they anticipated a great deal 
of trouble about poisoning of wells by the rebels; about poisoning 
of wells used by the Union army. When that report came about 
I met Col. Green one night, and he always carried a lead pencil in 
his side pocket in his vest; the pencil was sharpened for use; he 
took the pencil out of his pocket and held it up with the point down. 
Said he: I will take a hollow tube; he said we will call that pencil 
a hollow tube of sufticient size to make a well, with holes perforated 
in the bottom, and when my regiment goes into camp I will drive 
that tube in the ground into the water; I will attach a pump to the 
top and I have a well, and when my regiment raises camp I will 
draw up the well and take it with us, and in that way we will have 
no trouble of ine rebels poisoning the water. ‘This instance was the 
first on the subject and in front of my store on the sidewalk. 

Q. 13. In this first conversation referred to what, if anything, did 
Col. Green say in regard to the size of the pipe, about its being 

pointed, and about its length? 
1254 A. I don’t think he said anything further than I have al- 
ready stated. 

Q. 14. You have intimated in a preceding answer that this was 
not the only conversation you had with Col. Green upon the subject. 
When did you have any other conversation or conversations with 
him on the subject in the summer or fall of 1861? 

A. This first conversation happened, as I said, in the afternoon 
in front of my store. We had another conversation a short time 
after, within a couple of hours, at my house. 

Q. 15. State what Col. Green said to you on the subject of making 
a well by driving a pointed tube into the ground in that second 
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conversation at your house; or, if you cannot give the conversation 
in full, give the substance of it. 

1255 A. The second conversation was substantially the same as 
the first, with this addition, that he should detail some of his 

officers and men to make a trial at his house to demonstrate it. 

Q. 16. Give the third conversation with him on the subject, if you 
can; if you cannot, give the substance of it. 

A. The third conversation that I recollect now was that he had 
driven the pipe at his house and that it was a success; driven or 
caused it to be driven. 

Q. 17. When and where was that experimental well made ? 

A. Near the house where he resided at the time. ‘The house was 
between Cortland village and the fair grounds. It was at the north 
end of the village, near Dibbles. 

Q. 18. What, if anything, did Col. Green say to you in relation to 
using the plan for making a well which he had tried at his house 
for regimental purposes? I mean on any occasion after he first told 

you the experiment had been successful. 
1256 A. He repeated the same thing several times. He said he 
should use it for regimental purposes; said he should take 
material for a well along with him and detail an officer to see to 
putting down a well when they went into camp. 

Q.19. What, if any, importance did Col. Green attach to that plan 

of getting water as a means of making his regiment efficient in the 
field ? 
1257 A. He considered it very valuable as a means of getting 
water and to avoid the risk of his regiment being poisoned 
by rebels. 

Q. 20. To what extent, if any, was Col. Green, during the fall and 
summer of 1861, excited by or absorbed in matters pertaining to the 
76th regiment which he was organizing ? 

A. I might say, in my presence, almost wholly absorbed. He 
talked about very little else. 

Q. 21. State, if you know, what, if any, education or experience in 
relation to military matters Col. Green had before the organization 
of the 76th regiment, and where, if he had any such experience or 
education, it was obtained. 

A. With regard to his education Col. Green was well versed in 
military tactics and was a competent man to drill a company, in 
my opinion. He told me he was at West Point and about sent 6 to 
graduate, but got injured, causing a rupture, and for that reason 
was obliged to leave West Point before he did graduate. I have seen 
him at various times drilling his men and he appeared to be very 
familiar with military tactics. All military men there at Cortland 
that I heard express themselves said he was the most competent of 
any man in that vicinity to drill or prepare people for war or mili- 
tary service. 

Q. 22. What, if any, peculiarity did Col. Green exhibit in regard 
to military matters, so far as positiveness and discipline were con- 
cerned ? 
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A. I should consider him a very strict disciplinarian. His 

1258 boys, as he called them, the men under his command, ob- 

jected to him, and he became quite unpopular on account of 

his strict discipline. He frequently had his men in the guard-house 

for disobeying orders. A portion of his men objected to his strict 
discipline. 

Q. 23. State whether or not, from the conversations you have de- 
scribed with Col. Green, you got such a description of his plan for 
making a driven well as would have enabled you to make a well on 
that plan without further instructions from him. 

A. I did, and made a very successful one for my own use soon 
after that on that plan—that is, I superintended it and helped to 
make it. 


Direct rests. 


On cross-examination the witness testified as follows: 


X Q. 1. When this regiment was in camp on the fair ground 
did you go out there and see them; if so, how often? 

A. I was on the camp ground; yes, sir; and saw them; cannot 
say how often. I was there every week, and sometimes two or three 
times a week. 

X Q. 2. How long was the regiment encamped on the fair 
ground? 

A. According to my best recollection, they commenced raising 
that regiment the forepart of the summer and left there in Novem- 
ber some time. 

X Q. 3. Were they encamped on the fair ground all this time or 
did they go there only a month or two before they left? 

A. My best recollection is they were there all the time—from the 
time they commenced to raise the regiment until they left; they 
were there some months—not the whole regiment; they were form- 
ing and receiving additions. 

X Q. 4. How were they supported while on the fair ground and 

who furnished the provisions, if you know ? 
1259 A. I know a man by the name of Julius A. Graham fur- 
nished a portion of them, and perhaps all; he furnished the 
bread ; used to take up loads every day. 

X Q. 5. Did Grahain have a house on the fair grounds where he 
kept this provision ? 

A. He ya 

X Q. 6. Did he have one of these wells made as Col. Green de- 
scribed to you? | 

A. There was one well there on the fair ground. I cannot tell 
whether Graham had it made or the Colonel; it was used all through 
while they was there. I don’t know as to its being used the entire 
time; my best impression is there was some trouble in regard to that 
well; it did not work well, but I don’t know certain. 

X Q. 7. Did you see them use this well any of the time you was 
on the fair grounds? 

A. I don’t recollect, but think I did. 
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X Q. 8. Did you hear Col. Green say anything about this well 
while it was in use? 

A. My best recollection is that I did. 

X Q. 9. State, as nearly as you can, what Col. Green said about 
the well on the fair ground while the regiment was there. 

A. I can’t give you his words; my best recollection is that he 
said in substance the first well was not properly put down—the first 

one on the fair ground; my best recollection is that it was 
1260 either fixed or put down in a new place and made a success- 
ful well. I would not be positive as to that. 

X Q. 10. How long did the regiment remain there after this well 
was fixed so it worked well and was a success ? 

A. I don’t think the well was a success while the regiment was 
there, but I won’t be positive. 

X Q. 11. When was it a success. 

A. I cannot tell; I predicate my opinion on the fact that I have 
seen the well since on the fair ground and pumped water out of it. 

X Q. 12. How long did this well remain on the fair ground after 
the regiment left? 

A. I don’t know. 

X Q. 13. Did Mr. Graham use this well while it was on the fair 
grounds ? 

A. I could not tell whether he did or not. 

X Q. 14. Did you hear N. W. Green explain the principle of the 
construction of this well while it was on the fair ground and while 
the regiment was there? 

A. No further than I recollect of his complaining that it was not 
put down right; what the trouble was I cannot tell; the fair ground 
well, I recollect, there was some trouble about; I am not clear 
about it. 

X Q. 15. Who made the well for Green back of his house that 
you have spoken about? 

A. I was not present when it was put down. 
1261 A. Col. Green told me that Lieut. Mudge, Adjutant Robinson, 
Lieut. Col. Carmichael, a couple of soldiers, and Col. Green 
himself; Col. Green, a greater portion of the time, was superintend- 
ing it. 

X Q. 16. What is Lieut. Mudge’s given name, and also the given 
names of Robinson and Carmichael? 

A. Byron Mudge ; think Robinson’s is A. D., but won't be posi- 
tive ; Carmichael’s is J.C. 

X Q. 17. You state that you also made a well of this kind; where 
did you make it’ | 

A. I made it at a factory; I was running a pail and firkin factory 
down by the railroad; T made one at my house, too, but not that 
season: [did not make either one that season. 

X Q. 1S. When did vou make this well at the pail and firkin 
RCLORY 
i give the time exactly; some Gme in the 
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A. According to my best recollection, somewhere in the spring of 
1863. 

X Q. 20. Were both of these wells good ones? 

A. They were. 

X Q. 21. Did you make them from the description given you by 
N. W. Green in 1861? 

A. The well at the factory I did, and the well at the house I did, 
< but had itdrawn * * * and put down again. 

1262 X Q. 22. How long was this well at the factory used ? 
A. It was used until 1866. 

X Q. 23. For what purpose and by how many persons ? 

A. For supplying a boile er—a steam boiler; I cannot answer the 
other. 

X Q. 24. How many persons were employed in this factory while 
this well was in use? 

A. I cannot answer the question. 

X Q. 25. How long did you run this factory ? 

A. From the spring or summer of 1862 until the summer or fall 
of 1866; it was burned. 

X Q. 26. About how many persons did you have employed at any 
one time in this factory ? 

A. In the factory and about I have had as many as forty ; gener- 
ally from 25 to 30. 

X Q. 27. How long was this well used at your house ? 

A. It has been used from the time it was first put down until the 
present time. 

X Q. 28. How long did you live in the house after it was put 
down ? 

A. I lived in the house until I come to Iowa, the spring of 1873. 

X Q. 29. Was this used as a family well ? 

A. It was. 

X Q. 30. Did it always furnish plenty of water? 
1263 A. It did. 

X Q. 31. Did Nelson W. Green continue to visit at your 
house while he lived in Cortland ? 

A. He did. 

X Q. 32. Did he see this well ? 

A. I don’t know whether he did or not. 

X Q. 33. Was the fact that you had and used this well concealed 
by you and your family? 

A. We did not. 

X Q. 34. Was the subject of this kind of a well talked about while 
Green lived at Cortland ? 

A. I don’t recollect that it was until he came back after his dis- 
charge at Washington and applied for his patent for the driven 
well, 

X Q. 35. W ere there other wells of this kind put down at Cort- 
land in 1862, 3, “4 and 5? 

A, Not that I know personally; only by hearsay, 

X Q. SG. Did you hear of such wells being put down there during 
those years; if se, how many? 
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A. I don’t recollect whether I heard of them at the time; my best 
impression is | did hear of some being put down, but don’t recollect 


. 


who they belonged to‘ 
X QL ST. When Green explained the plan to you of making this 


. 
¥ 


Kind of a well was any one else by to hear it; if so, who? 
A. There was at the store; [ cannot tell who; there was 
guite anumber thera At the house in the evening, Dr. 
1264-1270 Meacham and his wife, Mr. Bowen and his wife, ane. 
my wife and daughter. 


_ 
Ye ‘ >see e%ao 7% *» iro roa * 
4 AS OARMMRIIIIMLION ALC Soe . 


(Signed) W. O. BARNARD. 


Subscribed and sworn to before me and in my presence by W. Q- 
Barnard this llth day of August, 1880. 
[SEAL] (S’e'd) H. W. HOLMAN, 
Notary Public. 


Not being able to complete the taking of depositions at this time, 
I have adjourned until 8.30 a. m. of the 12. 


(S’e’d) H. W. HOLMAN, 
Notary Public. 
1271 Wm. D. AnpbrReEws et al. 
v. In Equity. 


GEORGE Hovey. 


On this 30th day of August, A. D. 1880, at the hour of 10 a. m., 
the above-named parties appeared before me, H. W. Holman, a 
notary public in and for said county, at my office, in the city of Inde- 
pendence, county of Buchanan and State of lowa, complainants by 
their solicitors, Rickel, West & Eastman, and defendant by counsel, 
Lake & Harmon, and both parties waive notice and time and agree 
that the testimony of the witness, J. M. Chandler, may be taken at 
this time and placed before the said notary, and when so taken may 
be read in evidence on the trial of the said cause to the full extent 
as if taken upon full, due, and legal notice, subject to all legal ob- 


jections LO the sume. 


J. M. CHANDLER, produced by plaintiffs, being duly sworn and 
examined, testified as follows: 

Q. 1. State your name, age, place of residence, and occupation. 

A.-My name is Joseph M. Chandler; age, 51; residence, Inde- 
pendence, lowa; occupation, collection agent for Monroe & Foot, 
map publishers. 

Q. 2. When did you first move to Independence, Iowa? 

A. I think it was in 1856. | 

Q. 3. How long did you continue to reside in Independence from 
that date? 

A. I have lived here ever since, up to the present time. 

Q. 4. When, if ever, did you first see a driven well in Independ- 
ence? If you answer that you have seen one in said place, please 
locate the same, as near as you can. / 
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A. T saw one in 1866 in Independence, put down near 

1272 the northwest corner of the block where the Presbyterian 

church now stands. I say near the corner, for it might have 

been In the street, but I think not; I think it was on the northwest 
lot In that block. 

Q. 3. State, as near as vou ean, what time in the vear 1866 this 
well was put down, and describe fully the manner of its construe- 
ton, 

A, As to the month, I cannot answer exactly; I think it was 
May or June; it was driven inte the ground; the pipe was driven ; 
it was an Inch and half gas pipe with screw couplings inch and a 
half or two inches. This pipe was driven into the ground with a 
maul or sledge hammer, and driven down until they came to water, 
about twenty-two feet. or it may have been twenty; I cannot recol- 
lect whether the measurement was from the top of the ground or 
from the pump, which stood about a foot anda half or two feet 
above ground. The gas pipe that was driven into the ground had a 
steel point (it was termed to be) at the bottom, driven into the ground, 
eight — square. There was three rows of holes, I think, about } ineh 
in diameter each hole; these holes were in the pipe above the point ; 
the first pipe driven had no holes in it except where the pin was 
put through to hold the point; the pin did not fill the hole closely ; 
the holes allowed water to come in so they could test the depth of 
water in the pipe. After they had tested and found sufficient water 
in the pipe they raised the pipe that was driven, took it out, took 
out the point, putin a wooden point without a fastening, made of pine, 
put down the pipe again, took a rod inside into the pipe, drove out 
the wooden point, and inserted a steel apparatus or spring clamps 
attached to a rod with a handle on the top end and similar to an 
auger; they. pushed those springs into the bottom of the pipe, into 
the gravel, turned it back and forth in the gravel to stir up the sand 
at the bottom, claiming to make a reservoir; then the rod with the 
spring was taken out, a large pump put on, and the loose sand they 
had stirred up was pum ped out; then this pipe taken out and a 
perforated pipe with a wooden plug in the end of it inserted ; a pump 

placed on that, which completed the well. There was some 
1273 sort ofa screen, a brass wire screen, on the inside of the pipe 
in the last pipe put down. 

Q. 6. What, if anything, was used to stand on while this pipe was 
being driven? 

A. It seems to me it was a dry goods box, but would not say sure; 
the sections were short and were screwed on as they drove each one 
down to the top of the ground. 

Q. 7. What kind of a pump was attached to the top of this tube? 

A. An open-top cistern pump, cast iron. 

Q. 8. Describe what buildings were near this well at the time it 
was put down, and give their occupancy, as near as you can. 

A. There was a blacksmith shop, I think, north, across the street, 
and I think there was a low one-story wooden building east of it— 
the well; I thins on the next lot, but wil! not be sure, as those lots 
are small, D. S. Deering’s house ; ‘south of it one block, I think, and 
vI—16 
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in plain view southwest from there, 8. S. Allen’s house; there was a 
dwelling across the street from the well east of the blacksmith shop, 
N. E. from the well—I think Mr. Kays lived there; Mr. Stephenson 
lived one block north and across the street west; I lived in the same 
block that Stephenson lived in, in the northeast corner of the block ; 
there was no house between Stephenson’s and the house [ lived in ; 
there was other building or buildiugs on the same block, but I can- 
not describe them; they faced on the other street ; I think there was 
some kind of a house where Pond now lives. 

Q. 9. Do you know where Thomas H. Tyson lived at the time this 
well was put down? | 

A. I do not. 

Q. 10. Were you acquainted with him at that time? 

A. I was. 

Q. 11. Who put this well down ? 

A. Charles Brown, and I think the other party’s name was Cham- 
berlain. 

Q. 12. Were you acquainted with thcm at the time the well was 
put down? 

A. I was not. 
1274 Q. 13. Did you see them at the time the well was put down, 
and were you sufficiently acquainted with them to recognize 
them ? 

A. I saw them for the first time immediately after the commence- 
ment of the well, and formed their acquaintance immediately after 
that, so I would know Mr. Brown to-day; have met him frequently 
since; the other man I don’t remember how he looked. 

Q. 14. Please describe the appearance of Brown at the time he 
made the well; and state, if you can, also a description of Chamber- 
lain. 

A. Mr. Brown is about the medium, well put up,-well formed 
man, weighing from 180 to 200 lbs. ; considerable coarse voice ; talks 
slow and rather coarse monotone; his beard is brown; my recollec- 
tion is he wore a full beard at that time; cannot recollect how he 
dressed. I have no impression about Chamberlain. I cannot tell 
the color of Brown’s eyes. 

Q. 15. Where did Brown and Chamberlain stop when they made 
this well? 

A. I think they were at Burr’s Hotel. 

Q. 16. State, if you know, what other names that house has been 
known by. 

A. First known by the name of “ White House,” “ Burr’s,” “ Na- 
tional,” “ Merchants’;” possibly other names. 

Q. 17. State whether or not you frequently saw Brown or Cham- 
berland or either of them at this hotel. 

A. I did see both of them there. 

Q. 18. Did you know at that time a man by the name of C. T. 
Kimball? 

A. I did. 

Q. 19. State, if you know, where Brown and Chamberlain kept the 
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material and tools which they used in the construction of this well 
vr materials they had with them at that time. 

A. I think it was in the cellar or basement of the hotel. 

Q. 20. State, if you know, what these things were contained in, if 
anything. 

A. Iam not quite clear about it, but I think a long box. 
1275 Q. 21. Were you acquainted with John Fargo and Thomas 
Sherwood at that time? 

A. I was. 

Q. 22. State, if you know, whether or not these men, John Fargo, 
Thomas Sherwood, and C. T. Kimball, were frequently around the 
hotel during the time Brown and Chamberlain stopped there. 

A. I could not answer as to that; | don’t know that they were or 
were not. 

Q. 23. Who was present at the time you saw this well being 
made ? 

A. I remember J. B. Turner for one, and I think I saw Tom 
Tyson there; itseems to me Fargo was there, but I would not say for 
certain; I know he was acquainted with these parties. 

Q. 24. Was C. T. Kimball present during that time ? 

A. I presume so, but I don’t know it. 

Q. 25. At the time you saw this well made did you know or had 
you heard of a well similar to this having been made or put down 
on the same block, or in Independence, Lowa? 

A. I had no knowledge of any other well being put down on that 
block, or in the city of Independence. 

Q. 26. Where was the first driven well located that you ever saw 
or knew of? 

A. The one I have been talking about here at Independence is 
the first one I ever saw; I knew of such things by reading before. 

Q. 27. What business were you engaged in at that time and prior 
to that, including the year 1861? 

A. In 1866 I was engaged in patent rights; in 1865, part of the 
year circus and part of the year jewelryand patent rights; in 1864, 

show business; in 1863, patent rights in part, and, I[ think, 
1276 constable along about that time; in 1862, patent rights; in 

1861, from May until July, show business, and patent rights 
the balance of the year. 

Q. 28. From what part of May, 1861, was you in the show busi- 
ness ? 

A. From the 5th to the 10th ; I cannot say certain aboutthe date. 

Q. 2¥. Please state whether or not this well you saw put down in 
1866 created any excitement in the community or attracted more 
than ordinary attention. 

A. It called quite a crowd about there while they were driving it, 
and after it was driven they were pumping continuously ; seemed to 
be all that day. 

Q. 30. How long did this well remain there? 

A. I saw it there for a couple of weeks; how much longer I don’t 
know. 
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Q. 31. You have stated that this was the first driven well that 
you ever saw; how was it with regard to others whom you met at 
that time, as to its being new or novel? 

A. I heard people express themselves (some of them) as being 
the first they had seen, but who I could not'say now. | 

Q. Did you have any business transactions with Brown and 
Chamberlain or either of them ? 

A. I did. 

Q. 33. State what transactions you had with them. 

A. I purchased their patent on the well for the State of Minne- 
sota; the deed was made out to myself and J. B. Turner. 

Q. 34. In what part of Independence did you live during the 
year 1861 ? 

A. The northeast part of the settled part of the town. 

Q. 35. Is it possible that a driven well similar to the one 
1277 that you have described could have been put down at or 
near the same place as the one described, in the year 1861, 

and you not know it? 

A. I should presume it was possible. I was away a portion of that 
year—out of the State even. 

Q. 36. If a well had been put down similar to the one you have 
described in April or the early part of May, 1861, and had created 
as much excitement and attracted as much attention as the one you 
have described, would you not have been likely to have heard of it, 
being interested in those years, as you were, in the patent right busi- 
ness? 

A. Under those circumstances, it is quite likely I should have 
heard of it. 


Adjourned to 4 p. m. 


By consent of counsel, adjourned from 4 p.m. to 7.30 p. m. of this 
day. 
[SEAL. ] (S’g’d) H. W. HOLMAN, 
Notary Public. 


7.30 P.M. 
Counsel all present. 


Q. 37. Whose show were you with in 1866? 

A. I don’t think I was with any in 1866. 

Q. 38. State whether or not any circus exhibited here (at Inde- 
pendence, Iowa) in 1866. 

A. There was 

Q. 39. What was the name of the circus and where did they pitch 
their tent? 

A. Yankee Robinson’s circus and menagerie; I think the tent 
was on the east side of the river, north from the east end of the 
bridge from thirty to forty rods. 

Q. 40. State, if you can, what month the circus was there. 

A. To the best of my remembrance, it was in August. 

Q. 41. Where is the house located that you have referred to as 


anee 
= 


“ee 


om 
— 


= 


ft 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 309 


standing on the lot where Pond now lives? Give the block and part 
of the block, if you please. 

A. Southeast corner lot of the block the Presbyterian church is 

on, on the west side of the river. 
1278 Q. 42. When did you return to Independence after you 
left, May 5th to 10th, 1861? 

A. I think it was July. If in July it was the early part. It is 
barely possible it was the latter part of June. To the best of my re- 
mem brance, it was July. 

Q. 43. How long did you remain in Independence at that time 
before going away again ? 

A. I was not away that season for any length of time again until 
near the next New Year’s. 

Q. 44. How was it in regard to your going on the west side of the 
river after your return in 1861? Were you frequently on the other 
side; and, if so, about how frequently? 

A. I was there quite often; probably it would average once a 
day. 
Q. 45. When on the west side of the river did you pass by the 
northwest corner of block 3, on which the Presbyterian church now 
stands; and, if so, about how frequently? 

A. That is hard for me to answer. I did frequently; probably 
one-third of the times that | was on that side of the river I passed 
by that corner. 

Q. 46. Could there have been a driven well on or close to that 
corner during any portion of the year after you returned, as stated, 
without your noticing it? 

A. If it was in plain sight, I think not. 


(Direct rests.) 


On cross-examination the witness testified as follows: 


X Q. 1. You say you lived on the east side of the river in 1861. 
How far from the east end of the bridge was it to your house? 

A. From'a quarter to half a mile; between a quarter and a half. 

X Q. 2. How many blocks east on Main street and how imany 
blocks north of Main street did you live, meaning from the bridge? 

A. Three and a half blocks east; six blocks east and three 

north. 
1279 X Q. 3. How large are these blocks? 
A. I don’t know, sir. 

X Q. 4. How wide are the streets between the blocks? 

A. I don’t know ; never measured a street or heard any one say. 

X Q. 5. Is there any hill between where you lived and the bridge? 

A. There is. 

X Q. 6. You stated in your direct examination that you saw them 
put down this well in 1866. How many persons were present as- 
sisting in making that well ? 

A. From two to four. 

X Q. 7. Who were they ? 

A. Brown & Chamberlain and who else I could not say; I don’t 
remember. 
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X Q. 8. Did Brown & Chamberlain do the principal part of the 
work or did they have some one to do the work for them ? 

A. I don’t remember whether they had any one else employed or 
not; I know there was others helping ; whether they were hired or 
by-standers I cannot remember. 

X Q. 9. Did they use a tube to drive into the ground the first 
thing that was driven ? 

A. They did. 

X Q. 10. Was the tube so arranged that water could come into it 
when they reached water in the ground ? 

A. My impression is that it was. 

X Q. 11. State particularly how it was arranged; give the kind 
of point and manner of fastening it into the tube. 

A. The point was made of what they deemed to be steel, with a 
shoulder fitted to the end of the pipe; this projection passed up into 

the pipe about three inches, with a hole made through the 
1280 shoulder or tenon, with corresponding hole in pipe, fastened 
with a pin going through pipe and steel point; there might 


have been two other holes: it strikes me there was: I know the 


shoulder and pin did not fit so tight but what water could get in and 
did get in, for I know they tested it in driving. 

X Q. 12. When they had this tube driven until they were in water 
did they then take the whole thing out of the ground ? 

A. I think they did. 

X Q. 18. In putting the pipe back did they use the same pipe they 
drove? 

A. They did. 

X Q. 14. Was any change made in the pipe, except to put a pine 
point in place of the steel one ? 

A. I think not. 

X Q. 15. State whether or not they had to drive this pipe when 
they put it back with the pine point in the tube in order to get it 
down as far as the first pipe was driven. 

A. They put tengs on the pipe; a man stood on the tongs; they 
turned the tongs. they put it down a portion of the way in that way 
and drove the balance; that is my recollection. 

X Q. 16. When they had this pipe back in the ground a second 
time you say they knocked the pine point out of the tube and put 
down some springs; please describe these springs. 

A. They were steel, joined together at the top and about eighteen 
inches long in their natural set, bent out at an angle of about forty- 
five degrees; just two springs, one each way; these springs were 
pressed together with the hands and inserted into the pipe, and about 
an inch gas pipe screwed onto the npper end of the machine. 

X Q. 17. State now what they did in regard to working these 
springs in the pipe in making this well at Independence in 1866. 

A. They run these springs to the bottom of the well, put on an 

iron like an auger handle on the top end of the rod, pushed 
1281 the spring down into the ground, turned this handle back 

and forward, claiming to stir up the gravel to make a reser- 
voir. 
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X Q. 18. After they took out the spring and before they put on 
the sand pump did they force the tube down further into the 
ground ? 

A. I think not. 

X Q. 19. Did they use the same tube to make the completed well 
that they used in driving? 

A. No, sir. 

X Q. 20. Was there any difference in the size of these tubes? If 
so, state what it was. 

A. The last tube inserted was the smallest, either a quarter or half 
an inch. 

X Q. 21. What kind of a point was in this last tube and describe 
the construction of the tube above the point? 

A. The point was merely a wooden plug in the end of the last 
pipe, and, I think, three rows of about ?ths of an inch drilled 
holes for about 18 inches up the pipe from the bottom, with a wire 
screen on the inside of the pipe. I think they used coiled wire in- 
side of that wire screen. I am not positive as to that; I knowl did 
not think they did. 

X Q. 22. How long did this well remain in that place ? 

A. I saw it for about two weeks. 

X Q. 23. Was it there on the 4th day of July, 1866? 

A. I don’t know. 

X Q. 24. What is your recollection as to that? 

A. I have no recollection about it. I cannot remember of ever 
having seen that after I came back from Minnesota. I left about 
two weeks after it was driven. 

X Q. 25. What time did you return from Minnesota with refer- 
ence to the 4th day of July? 

A. 1 think it was before, but I don’t know. I cannot remember 
how long I was gone, but don’t think it was more than thirty days. 
I have not placed any dates on my time of leaving or returning. 
I don’t remember. , 

X Q. 26. Did you see any other well like that on that block in 

the summer of 1866? 
1282 A. I don’t remember of seeing any other well. There 
might have been one there, but I don’t remember. 

X Q. 27. You say you bought the State of Minnesota on his 
patent. Whose patent was it, what was it called, and with whom 
did you do the trading? 

A. I cannot remember what the name of the patent was; it is 
only hearsay; since that our deed was destroyed by fire. Turnerand 
I purchased the territory of Brown & Chamberlain; I don’t know 
which done the deeding; I think it was a partnership affair. 

X Q. 28. Where does this Brown now live and what is his busi- 
ness ? 

A. He lives in St. Paul, Minnesota; business, dealing in horses. 

X Q. 29. Was you in Independence, Iowa, most of the summer 
of 1866 after your return from Minnesota ? 

A. I was. 
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X Q. 30. How far did you live from northwest corner of the block 
where the Presbyterian church now stands, on the west side of the 
river ? 

A. Two blocks north and across the street west. 

X Q. 31. During the time that this well stood there was there a 
circus or menagerie that had their tents west of the Empire House 
exhibited here that season ? 

A. Not while I was in town; I don’t know of my own knowledge 
that there was. 

X Q. 32. Was one advertised to be here during the time you were 
in Minnesota ? 

A. I think there was, but would not swear positive about that. 

X Q. 33. Whose show was it that was advertised ? 

A. I don’t remember; Bailey, Forepaugh, or Van Amburgh; 
they all showed here in my absence and I don’t know what season 

they were here. 
1283 X Q. 34. Did they all show here in 1866? 
A. Not more than one of them. 

X Q. 35. Do you know that either of them showed here in the 
season of 1866? 

A. I think one of them did; I don’t know. 

X Q. 36. Was that well standing on the corner of the block where 
the Presbyterian church now is when Yankee Robinson’s circus was 
here? 

A. I don’t know. 

X Q. 37. Did you go to Yankee Robinson’s circus? 

A. I did. 

X Q. 38. In going from your house to the circus did not you pass 
by the street near where this well was put down? 

A. In coming from my house to the bridge I usually took a short 
cut. There was a path from my house to this well. We hardly 
ever went round the street, there being no sidewalk from our house 
to Main street, and on that particular day I cannot say whether I 
went round the street or went across. 

X Q. 39. Then, this well might have been there and you not see 
it, might it not? 

A. Certainly. 

X Q. 40. In 1861 who lived in the house where you say D.S. 
Deering lived in 1866? 

A. I do not know. 

X Q. 41. How was the shop occupied in 1861 that you say Kays 

occupied in 1866? 
1284 A. I don’t know as there was any there at that time. 
X Q. 42. Was there any building at all on the spot where 
Kays had his shop in 1866, when you were by there so frequently 
in 1861? 

A. I could not say. 

X Q. 43. Was the dwelling-house that was east of the shop in 1866 
there when you passed by in 1861? 

A. I think so, or a part of it. 

X Q. 44. Who lived there in 1861? 
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A. I don’t remember. 

X Q. 45. Was there any building on the block where the Presby- 
terian church now stands in 1861? 

A. I think so. 

X Q. 46. State what building was on that block at that time. 

A. I think that house that is immediately east of where I saw the 
well in 1866 was there. I think a part of that house was built at 
that time. 

X Q. 47. In 1861 did you have a son named Norris A. Chandler, 
and was he at that time in the habit of playing a drum? 

A. Yes. 

X Q. 48. Where is he now and how is he employed ? 

A. The last I heard of him he was in Minneapolis, Minnesota, in 
the employ of Munroe & Foot, map publishers. 

X Q. 49. When you returned in 1861 from the show business 
had Capt. D. S. Lees’ company left Independence, Iowa, for the 

army? 
1285 A. They had. 
X Q. 50. State whether you know how long they had been 
gone; and, if so, state as nearly as you can how long it was. 

A. I think something over a month. 

X Q. 51. Were any other companies raised in Independence that 
summer? If so, state who was the captain. 

A. I think there was one more company ; Capt. Myers Miller; I 
think that was the season he went. 

X Q. 514. Did you know Dr. George Parsons? 

A. I did. 

X Q. 52. Did not he raise a company or part of a company for 
country service that year at Independence? 

A. I think it was later; I know they were in camp at Mount 
Pleasant, Iowa, in February, 1862; it might have been raised in 
1861. 

X Q. 53. You stated, in your direct examination, that you had 
read about driven wells before you saw this one in 1866; when had 
you read about them ? 

A. I cannot call to mind what season; a year or two previous to 
that. 

X Q. 534. Had you read a full description of them and how they 
were made ? 

A. I think not; think I saw just a noticeof patents ; I cannot say 
just what I did see; I might have read a full description in the Sci- 
entific American; I read it often at that time. 

X Q. 54. You say you presume C. T. Kimball was present 
1286 when this well was put down in 1866, but you do not remem- 
ber of seeing him; why do you presume he was present ? 

A. I think I saw him, but will not say positive that I saw him. 

X Q. 55. Did you see C. T. Kimball at the Burr House while 
these men, Brown and Chamberlain, were stopping there in 1866? 

A. I cannot remember that I did or did not. 

X Q. 56. Did C. T. Kimball ever keep that same house, either 
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alone or in company with some one; if so, when and who was in 
with him ? 

A. He did; I don’t know when ; cannot remember who was with 
him; seems to me it was Sherwood ; if any one, it was Thomas 
Sherwood. 

X Q. 57. Did not C. T. Kimball and Thomas Sherwood keep that 
hotel together when you left Independence in the spring of 1861 to 
go into the show business? 

A. I think they did. 

X Q. 58. Were they or either of them keeping any hotel in Inde- 
pendence when Brown and Chamberlain were here in 1866? 

A. I think not. 

X Q. 59. In 1861 did not you, in going from your house to the 
business part of Independence, usually pass by this hotel that Sher- 
wood & Kimball kept? 

A. About half the time; possibly a little more than half of the 
time. 

X Q. 60. Was you at home when the partnership between Sher- 

wood & Kimball was dissolved ? 
1287-1295 <A. I don’t remember. 

X Q. 61. You say that you and Turner bought Minne- 
sota of Brown & Chamberlain in 1866; give the full name and 
present residence of said ‘Turner. 

A. J. B. Turner (Joseph B.) resides at Independence, Iowa. 

X Q. 62. Did Brown & Chamberlain sell territory to any other 
persons while here in 1866; if so, to whom? 

A. I don’t know of any other trade. 

X Q. 64. Did you know H. 8. Cole in 1866; if so, was he present 
when this well was put down ? 

A. I knew him at that time; I think he was present; I think he 
had a former acquaintance with Brown. 

X Q. 65. Did you know Dr. George Warne in 1866, and was he 
present at any time while they were putting down this well ? 

A. I knew Dr. George Warne at that time; I don’t remember 
- whether he was present or not. 

X Q. 66. Did you know Samuel P. McEwen, and was he present 
while this well was being put down in 1866 ? 

A. I knew him; I don’t know whether he was there or not. 

X Q. 67. Did you know T. H. Tyson in 1866, and was he present 
while this well was being put down ? 

A. I knew him and I think I saw him there. 

(Signed) J. M. CHANDLER. 


Subscribed and sworn to before me and in my presence by J. M. 
Chandler this 30th day of August, 1880. 
(SEAL. | (S’g’d) H. W. HOLMAN, 
Notary Public. 
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1296 Joun WILey, produced by plaintiffs, being duly sworn and 
examined, testified as follows: 
Direct examination : 

Q.1. State your name, age, place of residence, and occupation. 

A. My name is John Wiley; my age is 47; my place of residence 
is Independence, Iowa; occupation, merchant (shoe dealer). 

Q. 2. How long have you resided in Independence, lowa? 

A. Twenty-four years the 12th of last May. 

Q. 3. In what part of Independence did you reside during the 
years 1860, 1861, 1862? 

A. Well, I resided in the second ward; I boarded at the Mon- 
tour House; done business in the fourth ward; that is on the op- 
posite side of the river from the Montour House; tnat is on the east 
side of the river. 

Q. 4. In what part of Independence did you reside during the years 
1865 and 1866? 

A. At the same place. 

Q. 5. When and where did you first see a well called and known 
as a “driven well” in the city of Independence, Iowa? 

A. On the west side of the river in the year 1868, near the Pres- 
byterian church; perhaps two and a half rods northwest of the Pres- 
byterian church. 

Q. 6. Was the Presbyterian church erected at the time you saw 
this well? 

A. I think the walls were up and the roof on; I think the build- 
ing was inclosed at the time I saw the well. 

Q. 7. Was you in the habit of going on the west side of the river 
during the year 1861; if so, about how frequently ? 

A. Well, I was frequently on the west side of the river, but to 
state the exact number of times would be all speculation; I could 
not say. 

Q. 8. Did this first well you saw create any excitement, or was it 
regarded as new or novel ? 

A. Well, it did excite curiosity with me; I could not speak for 
others,only a few that expressed themselves. 

Q. 9. Were there many persons at or around this well when you 

saw it? 
1297 A. Three or four; perhaps more. 
Q. 10. State, if you know, who constructed that well. 

A. I was told that it was one of Hovey’s patent drive wells. 

Q. 11. Were you present at any time during the construction of 
this well? 

A. I was not, sir. 

Q. 12. Then, all you know about who constructed it is from com- 
mon report, is it? 

A. I know it from a statement made to me by one of the persons 
interested in the well—one of the Mr. Hoveys—not in the year it 
was put down, however. 

Q. 13. State which Mr. Hovey made this statement to you, and 
when he made it. 
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A. Mr. George Hovey made the statement a week or two ago. 

Q. 14. State what Mr. Hovey said to you in that conversation. 

A. That this well was put down by the Presbyterian church by 
his brother in the year 1868. 

Q. 15. State what, if anything, he said further in regard to this 
well or any other driven well. 

A. He said nothing further in regard to this well being put in by 
the church that I rememember ; he told me there was a well put in 
near the street, near the northeast corner of Mr. Stout’s lot, in tke 
summer of 1859, 1860, or 1861; I have forgotten which. 

Q. 16. Did you see a well in that locality during any of those 
years ? 

A. I did not. 

Q. 17. If there had been a well constructed in that locality during 
the year 1861,such asis now known as a driven well, and had excited 

the curiosity of the community generally, being regarded by 
1298 the citizens as a new and novel thing, and generally talked 

about as such, would you not have been likely to have seen 
it or known of its existence ? 

A. If it had excited my curiosity very likely I should have seen 

t; if I had heard of it and had regarded it as one of the humbugs 
of the day I might not; I never heard of it and did not see it, and 
cannot tell exactly. 

Q. 18. State whether or not Kays’ blacksmith shop was on the 
other side of the street from the block on which this well you first 
saw was located. 

A. It was opposite the block on which the well was located. 

Q. 19. Have you been questioned on this subject during the last 
two years frequently ? 

A. I have been asked that question by a young man by the name 
of Royce once as to what year it was that I saw the well over there; 
not frequently. This case 1 speak of is the only one I remember, 
except Mr. West spoke to me about it. 

Q. 20. Has not the subject of the well being placed on this block 
on which the Presbyterian church now stands been frequently dis- 
cussed in your presence, and has there not been considerable excite- 
ment in the community on account of the attempt on the part of 
complainants to collect royalties on driven wells ? 

A. I have never heard this question discussed in regard to a well 
on that lot by the Presbyterian church a great deal, but | have heard 
a great deal said by those directly interested in these wells, such as 
those using the wells and the attorneys. 

Q. 21. Do you fix the date when you saw this first well from your 
own recollection entirely or from information received from Mr. 
Hovey, as stated ? 

A. By my own recollection. The fall of 1867 the foundation of 
that church was laid; the next summer the walls were laid and the 
roof puton. I had a stock in the church and used to go over and 
look at it. What makes me particular, I have looked up the date 
that I paid my subscription toward building the church. 


Direct rests. 
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1299 On cross-examination the witness testified as follows: 


X Q. 1. In answer to direct interrogatory No. 12 you stated that 
you knew who constructed the well at the Presbyterian church of 
which you have spoken from one of the parties who was interested 
in the well. Do you know that Geo. Hovey, the defendant in this 
case, was interested in that well ? 

A. I stated that well was the Hovey patent; I don’t know that 
Geo. Hovey, the defendant in this case, was interested. 

X Q. 2. Do you not remember what year Mr. Hovey said there 
was a well put down near the corner of Stout’s lot? 

A. My impression is he said 1861; I am not sure; in the fall of 
1861. 

X Q. 3. In answer to interrogatory No. 18 do you mean to say 
that Kays’ blacksmith shop was standing opposite the block on 
which the Presbyterian church now is in the year 1868? 

A. Yes, sir; I do; that is my impression. 

X Q. 4. Did you talk with the persons whom you say were at 
the well in 1868 when you saw it; if so, do you remember who 
they were ? 

A. I do not remember who they were; I remember that I talked 
with them. 

X Q. 5. Was your conversation at that time in reference to driven 
wells? 

A. It was. | 

X Q. 6. Was anything said in that conversation about the length 
of time driven wells had been in use ? 

A. No, sir; not right at that time. 

X Q. 7. In the talk about driven wells, of which you say you 
have heard a good deal, have you heard anything in reference to 
the length of time such wells have been in use? If so, state what 
you have heard. 

A. When I went over to this well to look at it it excited my curi- 

osity ; I came back to the store; I stated I had seen a well by 
1300 the church over there; I went on to describe it as a tube 

being driven down into the ground with a patent point, so as 
to—so they could pump water up; that it was said one of the 
Hoveys here in town patented that drive well; at that time, or during 
the day, I think we were talking about it, and there was a returned 
soldier in the store, or two or three; they said they had used the 
same well when in the army to get water there; who those soldiers 
were I cannot say, but they were members of the 27th Lowa. 

X Q. 8. Was it said to you that this well which you have de- 
scribed was patented by the Hoveys, or was it stated that the well 
was constructed by one of the Hoveys and that it was patented ? 

A. It is my impression that it was stated that it was one of the 
Hoveys patent wells; that one of the Hoveys put it down, and that 
it was one of Hoveys’ patent wells. I never heard of anything 
else except Hoveys’ patent until within the last year or two, since 
this case was commenced. 

X Q. 9. Do you know whether Hovey has a patent for a well; 
and, if so, do you know what such patent covers? 
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A. I have heard that one of the Hoveys has a patent on a drive 
well that has brought about this trouble here; what that patent is 
I don’t know what it is; I know one of the Hoveys has a patent. 


(S’o’'d) JOHN WILEY. 


a 


Subscribed and sworn to before me and in my presence by John 
Wiley this 18th day of Sept., 1880. 
[ SEAL. | (S’g’d) H. W. HOLMAN, 
Notary Public. 


130] L.. W. Goren produced by plaintiffs. 


L. W. Goren, on being sworn and examined, testified as follows: 


Direct examination : 

Q. 1. State your name, age, residence, and occupation. 

A. My name is Lewis W. Goen; my age is 23 years; residence, 
Independence, Iowa; occupation, editor of the Independence Con- 
servative. 

Q. 2. State about when the publication of the Conservative was 
commenced in Independence, Lowa. 

A. | don’t know when it was commenced as the Conservative, 
under that name. 

Q. 3. State if at any time the same paper was published under 
any other name; if so, state what it was. 

A. The predecessor of the Conservative was the Independence we 
Civilian. 

Q. 4. State if you know of the existence of any of the files of the 
Independence Civilian; and, if you do, state in whose possession 
they are and where they are and, as near as you can, what dates 
they cover. 

A. I do know of the existence of some of the files; they are in 
the Couservative office,a portion of them, and I have seen some 
in Lake & Harman’s office. I can only speak of 1857, 1861, and 
1865; some time during those years, which I noticed in examining at, 
them hastily. 

Q. 5. Are you the proper custodian of those files in the absence of 
Mr. Barnhart? 

A. Inasmuch as I have charge of the office, I judge that I am. 

(). 6. Will you select from those files the papers issued during the - 
months of April, May, June, and July of the year 1861, and those 
of the corresponding months in 1866, and produce them before the 
examiner, Hl. W. Holman, this afternoon at the hour of 1.80 

o'clock ? 
1302 A. I will try to. I will produce such as I can find—such a 
as are in existence and in my power. 


Here recess was taken to 1.30 p. m. 
1.30 P. M. 
Counsel all present. 
Examination resumed. 
Q. 7. Mr. Goen, will you please state what, if any, files of the & 
Civilian or Conservative you have obtained, giving the date of issue 
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of each number to the examiner, commencing with the first issue 
vou have? 

A. I have the Independence Civilian May 14, 1861; May 28, ’61; 
June 4, 61; June 11, 61; June 18, 61; June 25, 61; July 16, 23, 
and 30, 61; Aug. 6, 61. That is all in 1861. June 15, 1866. In- 
dependence Conservative, June 52, July 20, July 27. Those are all 
I have been able to find. I have looked through our papers ; they 
are not in very good order. 

Q. 8. Are those all the papers of the dates to which your atten- 
tion was called before adjournment of which you have any knowl- 
edge? 

A. No, sir. I saw papers at Lake & Harman’s office one day this 
week (yesterday), the top one of which bore date of 1866; I did not 
examine them. 

Q. 9. Were they a part of these same files which you have pre- 
sented ? 

A. I don’t know, positively, of my own knowledge; I can give 
my belief. One of the boys in the office says he lent Mr. Lake the 
papers; therefore I believe they belong to our files. 

(. 10. Have you made any effort, either yesterday or to-day, to 
obtain the copies that were in Lake & Harman’s office ? 

A. I have. 

Q.11. Did you succeed in obtaining them ? 

A. I did not. 
1303 Q. 12. Were you prevented in any manner from obtaining 
them; if so, by whom? State fully. 

A. Mr. Harman, of Lake & Harman, refused to let me have 
them. 

Q. 13. I will ask you if the papers you have presented here 
printed in 1861 were printed entire in Independence ? 

A. I believe them to be; they have that appearance; those of 
1866 are printed inside. 

Q. 14. Please now examine the files which you have presented 
here sufficiently to satisfy yourself and state whether there is any 
allusion in any portion of the paper printed in Independence, Lowa, 
to a driven well or a tube well. 

A. From a cursory examination I believe there is no reference to 
such a well. 

Q. 15. Will you now produce the files which you have referred to 
and presented here and permit the examiner to mark the same and 

retain them as exhibits to your testimony? 
1304 A. I decline to do so for the reason that we value our files 
and don’t want them scattered any further. 


Direct rests. 


On cross-examination the witness testified as follows: 


X 9.1. Did you ask Mr. Harman for the files of the newspapers 
which you say you saw in the office of Lake & Harman; and, if so, 
what reply did be make? 

A. I suggested to him that I wanted to get them, and he said he 
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did not know as he had better let me have them, as he did not know 
whose they were; that Mr. Lake was responsible for the papers to 
the one he obtained them of, and he didn’t like to let them go until 
his return. 

X Q. 2. Did he not say to you that if you knew that those papers 
belonged to the Conservative office you could have them, and did 
not you not reply you thought they did, but had no personal knowl- 
edge of that fact ? 

A. He did and I did. 
1305 X Q. 3. When did you first become connected with the 
Conservative office? 

A. July, 1879. 

X Q. 4. Had you ever been employed in that office in any capacity 
prior to July, 1879? 

A. Only as correspondent; not in the office. 

X Q. 5. Have you read entirely any one of the issues of the Con- 
servative or Civilian which you have examined during this exami- 
nation and in reference to which you have testified ? 

A. No. 

(S’g’d) L. W. GOEN. 


Subscribed and sworn to before me and in my presence by L. W. 
Goen this 18th day of September, 1880. 
(S’g’d) H. W. HOLMAN, 
Notary Public. 


1306 A. R. West, produced by plaintiffs, being duly sworn, tes- 
tified as follows: 


Direct examination: 


Q. 1. State your name, age, residence, and occupation. 

A. My name is A. R. West; age, 49 years; residence, Cedar 
Rapids, lowa; occupation, lawyer. 

(). 2. State whether or not vou have at any time examined the 
files of a newspaper published at the city of Independence, Lowa, in 
the year 1861, called Civilian or Independence Civilian. 

A. I have. : 

Q. 3. State now particularly what numbers of said papers you 
had examined and give the date of each issue. 

A. February 7, 1861; February 14, 28; March 7, 14, 28; April 
4, 9, 16, 23, 30; May 7, 14, 21, 28; June 4, 11, 18,25; July 2, 9, 16, 
23, 30; August 6, 13—all in 1861. 

(). 4. State now whether or not in any of the said numbers there is 
any advertisement or editorial referring to or noticing in any man- 
ner a driven well or tube well or the putting down of the same in 
Independence, Iowa. 

A. There is nothing contained in any of the said numbers that 
alludes to a driven well or putting down of the same in Independ- 
ence In any manner. 

Q. 5. State now whether or not you have made search or investi- 
gation for any of the files of papers published in Independence in 
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1866, and,if you have, give the result of your search or investigation. 
A. I have made very thorough search both by myself—individual 
efforts—and by agents employed for that purpose, and I have been 
unable to find the files of any paper published in Independence, 
1307 Iowa, in 1866, covering the months of April, May, June, and 
July; but I have found among the files in the Conservative 

office papers published in tnat year in other months. 

Q. 6. State whether or not you have found any numbers of the 
Buchanan County Guardian during your investigation, published 
in Independence, Iowa, in 1861 ; if you have, state the result of that 
investigation. 

A. I have, and examined particularly the following numbers: 
March 5, 12, 19, 26; April 2, 9, 16, 25, 30; May 7, 14, 21, 28; June 
4,11, 18, 25; July 2, 9, 16, 23, 30. 

Q. 7. State whether or notin any of the numbers above referred 
to there is any article, notice, or advertisement of a driven or tube 
well or putting down of such a well in Independence, Lowa. 

A. There is not. 

Q. 8. Have you made any search for the files of the Guardian or 
Bulletin covering date of the year 1866 or any portion of it? If 
you have, state the result of your investigation. 

A. I have made diligent search and inquiry, both by myself and 
others, and have failed to find, either by my own efforts or those I 
have instituted, any of the files of either of the papers during the 
year 1866. From the best information I can obtain they were 
burned in the big fire in Independence in 1874. 


Direct rests. 


On cross-examination the witness testified as follows: 


X Q. 1. In whose custody or possession were the files of the 
Civilian of 1861 when you examined the numbers as testified ? 
A. A portion of the files were in the Conservative office. I was 
informed by Mr. Barnhart, the proprietor, and also by 
1308-1312 Mr. Goen, the editor or manager, that Col. Jed. Lake had 
borrowed a portion of the files and that they were at his 
office. I examined a portion of them in the Conservative office and 
a portion of them in Lake & Harman’s, 
X Q. 2. In whose custody or possession were the files of the 
Guardian of 1861 when you examined the same as testified to by you ? 
A. They were ir the office of the Bulletin, in Independence, Iowa, 
and were handed to me by a gentleman by the name of Loman; 
they were in a bound volume. I understand Mr. Loman is editor 
of the Bulletin. 
X Q. 3. Did you read the entire contents of any one of the num- 
bers of any of the papers you have mentioned ? 
A. I did not. 
(Signed) A. R. WEST. 
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Subscribed and sworn to before me and in my presence this 18th 
day of September, 1880, by A. R. West. 
[SEAL.] (S’g¢’d) H. W. HOLMAN, 
Notary Public. 


Counsel for def ’t consents to the examination of Jed. Lake, one of 
the persons named in the notice pursuant to which this testimony 
is being taken, may be had on Monday, the 20 inst., or on any day 
of next week when said Lake is not engaged professionally, Col. 
Lake being unavedably absent in New York at this time. 


13138 Jep. LAKr, produced, sworn, and examined on the part of 
the complainants, testified as fullows : 

(). 1. State your name, age, place of residence, and occupation. 

A. My name is Jed. Lake; my age is fifty years ; residence, Inde- 
pendence, buchanan county, Iowa; occupation, lawyer. 

Q. 2. How long have you resided in Independence, Iowa ? 

A. Twenty-five years yesterday since I came here. 

Q. 3. State, if you know, what newspapers were published in In- 
dependence, Buchanan county, Iowa, in the years 1861 and 1866. 

A. In the year 1861 there was published in Independence, Bu- 
chanan county, lowa, a newspaper called the Independence Civilian, 
and one called the Buchanan County Guardian, and another paper 
that was a temperance paper; that I don’t now remember its name, 
and I am not positive that this temperance paper was published after 
about January, 1861. In 1866 there was published at Independence 
the Independent Conservative, the Buchanan County Guardian, 
and the Bulletin. I think the latter part of the summer of 1866 the 
Guardian office was bought out by the Bulletin and the two were 
consolidated. 

Q. 4. Have you examined any of the files of the Independence 
Civilian, published in 1861, within the last two or three years, with 
a view of ascertaining whether or not there was in the same paper 
any notice or advertisement or reference to a driven or tube well? 

A. I have examined such copies of the Civilian as I could readily 
find that were published in the year 1861, but I have never been 
able to find a complete file of the paper called the Civilian publishéd 
in that year. I did examine such papers as I found with the idea 
of seeing whether there was any mention made in them of a well 
made by driving an iron or tube into the ground and attaching a 

pump at the top. 
1314 Q. 5. Did you discover in any of the numbers of the said 
papers that you did examine, that was published in 1861 
any reference to such a well? 

A. I did not. 

Q. 6. State, as near as you can, what period or part of the year the 
numbers that you examined cover. 

A. The numbers that I examined bear the dates of April, May, 
June, and July, and I think one or two in August, but, as I recol- 
lect now, there was not the full numbers of either of those months in 
the papers that I examined. 
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Q. 7. Did you examine any numbers of either of the papers pub- 
lished in 1866, as stated by you, with the same object in view ; if so, 
what was the result of your investigation ? 

A. I examined some numbers of the Independence Conservative, 
printed in thesummer months of 1866. I found no mention of any- 
thing of that kind in the numbers that I examined. 

Q. 8. What months or parts of a month or months did the papers 
cover that you examined ? 

A. There were some papers that were published in March, some 
in April, some in May, some in June, and, I think, some in July, 
1866, but the files were not complete, as I recollect, of either month. 

Q. 9. Have you any knowledge as to what became of the absent 
numbers of the files just referred to ? 

A. The editor and proprietor of that paper told me that his files 

were burned in the fire, 1874. ‘The papers that I found were 
1315 papers that had been kept by other parties, not the editor, and 

I presume that the missing numbers were used for various 
domestic purposes by the family. I have no other knowledge. 

Q. 10.. Have you examined the files of the Buchanan County 
Guardian and the Bulletin, or either, of any year or period, to ascer- 
tain if there was any notice or reference to a tube or driven well con- 
tained in the same? 

A. I have examined such numbers of the Guardian as I could 
find and of the Bulletin, with that view. 

Q. 11. Please now state what period the numbers you did examine 
covered, and state whether or not you found in any of the numbers 
you did examine any reference to a tube or driven well. 

A. The numbers of the Guardian that | examined covered a por- 
tion of the years 1860, 1861, and 1862; I found no reference in any 
of the papers that I examined to a tube ordriven well. The num- 
bers of the Bulletin that I examined covered a portion of the year 
1866; I found no reference in that toa tube or driven well; I did 
find an advertisement of reservoir well. 

Q. 12. What part of the year 1861 did the numbers of the 
Guardian cover that you examined ? 

A. I think it was Mareh, April, May, June, and July. 

Q. 13. In what numbers of the Bulletin did you see a notice of 
this reservoir well, and what numbers were they ? 

A. I think I only found one number that had the notice in; I 
think that was dated some time in June, 1866. 

Q. 14. Now, please state, fully as you can remember, what kind 
of a well this reservoir well was, as noticed. State as fully as you 
can. 

A. My recollection is, the paper said there is now in operation one 
of those celebrated reservoir wells on the west side of the river, and, 

I think said it was Chamberlain’s patent, and that a man by 
1316 the name of Husted or Houston, or some such name, had the 
right for Buchanan county and would furnish wells to any 
one who wanted them, or words to that effect ; something like that. 
Q. 15. Where is this paper in which you saw this notice? 
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Subseribed and sworn to before me and in my presence this 18th 
day of September, 1880, by A. R. West. 
[SEAL. | (S’o'd) H. W. HOLMAN, 
Notary Public. 


Counsel for def ’t consents to the examination of Jed. Lake, one of 
the persons named in the notice pursuant to which this testimony 
is being taken, may be had on Monday, the 20 inst., or on any day 
of next week when said Lake is not engaged professionally, Col. 
Lake being unavgjdably absent in New York at this time. 


1313 Jep. LAKE, produced, sworn, and examined on the part of 
the complainants, testified as follows : 


(). 1. State your name, age, place of residence, and occupation. 
A. My name is Jed. Lake; my age is fifty years ; residence, Inde- 
pendence, Buchanan county, Iowa ; occupation, lawyer. 

(). 2. How long have you resided in Independence, Iowa ? 

A. Twenty-five years yesterday since I came here. 

(). 3. State, if you know, what newspapers were published in In- 
dependence, Buchanan county, Lowa, in the years 1861 and 1866. 

A. In the year 1861 there was published in Independence, Bu- 
chanan county, lowa,a newspaper called the ‘seroma, mans Civilian, 
and one called the Buchanan County Guardian, and another paper 
that was a temperance paper; that I don’t now remember its name, 
and Iam not positive that this temperance paper was published after 
about January, 1861. In 1866 there was published at Independence 
the Independent Conservative, the Buchanan County Guardian, 
and the Bulletin. I think the latter part of the summer of 1866 the 
Guardian office was bought out by the Bulletin and the two were 
consolidated. 

Q. 4. Have you examined any of the files of the Independence 
Civilian, published in 1861, within the last two or three years, with 
a view of ascertaining whether or not there was in the same paper 
any notice or advertisement or reference to a driven or tube well? 

A. I have examined such copies of the Civilian as I could readily 
find that were published in the year 1861, but I have never been 
able to find a complete file of the paper called the Civilian published 
in that year. I did examine such papers as I found with the idea 
of seeing whether there was any mention made in them of a well 
made by driving an iron or tube into the ground and attaching a 

pump at the top. 
1314 ~ Q.5. Did you discover in any of the numbers of the said 
papers that you did examine, that was published in 1861 
any reference to such a well ? 

A. I did not. 

Q. 6. State, as near as you can, what period or part of the year the 
numbers that you examined cover. 

A. The numbers that I examined bear the dates of April, May, 
June, and July, and I think one or two in August, but, as I recol- 
lect now, there was not the full numbers of either of those months in 


the papers that I examined. 
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Q. 7. Did you examine any numbers of either of the papers pub- 
liched i in 1866, as stated by you, with the same object in view ; if so, 
what was the result of your investigation ? 

A. I examined some numbers of the Independence Conservative, 
printed in the summer months of 1866. I found no mention of any- 
thing of that kind in the numbers that I examined. 

Q. 8. What months or parts of a month or months did the papers 
cover that you examined ? 

A. There were some papers that were published in March, some 
in April, some in May, some in June, and, I think, some in July, 
1866, but the files were not complete, as I recollect, of either month. 

Q. 9. Have you any knowledge as to what became of the absent 
numbers of the files just referred to? 

A. The editor and proprietor of that paper told me that his files 

were burned in the fire, 1874. ‘The papers that I found were 
1315 papers that had been kept by other parties, not the editor, and 

I presume that the missing numbers were used for various 
domestic purposes by the family. I have no other knowledge. 

Q. 10. use you examined the files of the Buchanan ‘County 
Guardian and the Bulletin, or either, of any year or period, to ascer- 
tain if there was any notice or reference to a tube or driven well con- 
tained in the same? 

A. I have examined such numbers of the Guardian as I could 
find and of the Bulletin, with that view. 

Q. 11. Please now state what period the numbers you did examine 
covered, and state whether or not you found in any of the numbers 
you did examine any reference to a tube or driven well. 

A. The numbers of the Guardian that | examined covered a por- 
tion of the years 1860, 1861, and 1862; I found no reference in any 
of the papers that I examined to a tube or driven well. The num- 
bers of the Bulletin that I examined covered a portion of the year 
1866 ; I found no reference in that toa tube or driven well; I did 
find an advertisement of reservoir well. 

Q. 12. What part of the year 1861 did the numbers of the 
Guardian cover that you examined ? 

A. I think it was March, April, May, June, and July. 

Q. 13. In what numbers of the Bulletin did you see a notice of 
this reservoir well, and what numbers were they ? 

A. I think I only found one number that had the notice in; I 
think that was dated some time in June, 1866. 

Q. 14. Now, please state, fully as you can remember, what kind 
of a well this reservoir well was, as noticed. State as fully as you 
can. 

A. My recollection is, the paper said there is now in operation one 
of those celebrated reservoir wells on the west side of the river, and, 

I think said it was Chamberlain’s patent, and that a man by 
1316 the name of Husted or Houston, or some such name, had the 
right for Buchanan county and would furnish wells to any 
one who wanted them, or words to that effect ; something like that. 
@. 15. Where is this paper in which you saw this notice ? 
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A. I think I found it in the Conservative office; I don’t know 
where it is now. 

Q. 16. Have you made any search for any other papers published 
in 1866 in Independence, Iowa, with the same object in view? And, 
if you have, state the result of your search as to whatever you found 
—any others covering the months of May, June, and July, 1866 ; 
and. if you did not find any covering those dates, state what infor- 
mation you obtained as to what became of either of them—the Con- 
servative, Bulletin, or Guardian. 

A. I have made some considerable search for copies of the three 
papers, Conservative, Bulletin, and Guardian, published in May, 
June, July, and August, 1866. I have occasionally found an odd 
number of each during that time, but in neither of them have I 
found any notice, advertisement, or mention of a driven or tube 
well, and in but one number of the Bulletin did I find any notice of 
a reservoir well. The editors of the papers as they were published 
in 1866 were not now connected with either of these papers. The 
present editor of the Bulletin informed me that he never had the 
back files of that paper. The editor of the Conservative told me 
that what files he did have were burned up in 1874. The parties 
with whom I found odd numbers of these various papers said they 
had not kept full files. The Guardian went out of existence; I 
think it was in the summer of 1866 that it ceased to be published. 
As to the Conservative I am not positive now whether Barnhart was 
editor in 1866, but I think not. That is all the information I have 
as to the absence of those files. 


Direct rests. 


1317 On cross-examination the witness testified as follows: 


X Q. 1. State whether or not Mr. West, solicitor for complainants, 
has shown you any notices of wells, which notices purported to be 
extracts from papers published in Independence, Iowa, in 1866; 
and, if so, state, if you can, the substance of the notices of such wells. 

A. Mr. West has shown me some writing purporting to be ex- 
tracts taken from the Buchanan County Guardian, published at In- 
dependence, Iowa, in 1866, and one extract purporting to be taken 
from the Buchanan County Bulletin, published at Independence, 
Iowa, in 1866. The general tenor of the notices were to the effect 
that some parties had put down a reservoir well on the west side of 
the river, at Independence; that it was a patented institution, and 
that parties having it in charge were anxious to sell territorial 
rights. . 

X Q. 2. Were you acquainted with the editor and proprietor of 
the Buchanan County Guardian in 1866 ? 

A. I was, provided that was running here in 1866. 

X Q. 3. Who edited and published the Buchanan County Guar- 
dian at the time and for one year prior to the time it ceased to be 
published ? 

A. A man by the name of Goodenough. I don’t recollect his first 
name; think his initials were 8. B. 
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X Q. 4. State, if you know, what his custom was as an editor in 
noticing in his paper, the Guardian, such events as the putting in 
of the reservoir well you have mentioned. 

A. It was his custom to mention such things as the well 
1318 and other patented matters that came here and were exhib- 
ited, if the party having it in charge paid him for so doing. 

If they did not pay him he did not notice it. 

X Q. 5. Were you acquainted with the editors and proprietors of 
the Civilian and Conservative and Bulletin papers, published, as 
you say, in Independence, Lowa, in 1861 and in 1866? 

A. I was acquainted with the different editors of each of those 
papers. 

X Q. 6. Were you a subscriber to and did you take those papers 
during the years 1861 and 1866 or either of them; and, if so, which? 

A. I took the Guardian all of the time of its existence as the 
Buchanan County Guardian. I have taken the Bulletin constantly 
since October, 1865. I have taken the Conservative since its exist- 
ence as the Conservative. I took the Independence Civilian for a 
number of years, and I am quite sure I took it in 1861. 

X Q. 7. What was the custom of the editors of those papers, dur- 
ing the time you took the same, in regard to noticing in those 
papers patented articles exhibited or exposed for sale in Independ- 
ence, lowa ? 

A. It was the custom of each of the editors of those papers to 
notice such articles in their papers, provided the parties having 
them in charge and exhibiting the articles paid the editors for so 
doing; otherwise they did not notice them. 

X Q. 8. Were you living in Independence, Iowa, in the year 1866, 
at the time the notice of the reservoir well you have mentioned was 
published, as stated by you ? 

A. I was living at Independence, Iowa, at the time. 

X Q. 9. Did you see the reservoir well, notice of the loca- 
1319 tion of which was published, as you have stated? And, if so, 
state where the same was located and what you saw and 

know of the same. 

A. I don’t remember of seeing that well or hearing about it at the 
time. 

X Q. 10. Did you see or know of a tube or driven well being con- 
structed at Independence, Iowa, in the year 1861? And, if so, state 
where the same was located and what you saw and know of the 
same. 

A. I saw an iron tube sticking out of the ground about eighteen 
inches, on the top of which was an iron pitcher-spouted pump and 
from which I pumped water and saw others pump water. This 
pump was located near the northwest corner of block 3, Stoughton 
and McClure’s 2d addition to Independence, Buchanan county, lowa, 
and on the northeast corner of the same block the Presbyterian 
church now stands, on the west side of the river, at Independence, 
lowa. The time that I saw this well first was the last part of April 
or the forepart of May, 1861. 
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X Q. 11. State how long, if you know, the well you have described 
was at the place you have mentioned. 

A. This well remained there until tke latter part of July, 1861, and 
after that I was not on the west side of the river that fall very often, 
and I don’t know bow long it did stay. 


Cross-examination rests. 
1320 On redirect examination the witness testified as follows: 


Re-D. Q.1. Are you the Jed. Lake that is a member of the firm of 
Lake & Harmon, solicitors for the defendant in this action ? 

A. Tam. 

Re-D. Q. 2. You stated in your cross-examination that Mr. West 
showed you a writing purporting to be extracts from newspapers. 
Have you that writing with you ? 

A. I have. 

Re-D. Q. 3. Will you now produce the same and allow the notary 
to mark it as an exhibit and attach the same to your deposition ? 

A. This paper was given me by Mr. West, with the remark that 
I might keep it. If he will furnish me with another copy I am will- 
ing to let him have it to use as he may deem best. 


(Witness here produces a paper and lays it on the table in front 
of Mr. West. ‘The same consists of two sheets or leaves, written on 
three pages, and is marked Exhibit “A” and attached to this depo- 
sition.) 


(Signed) JED. LAKE. 


Solicitors for complainants gives notice that that the taking rebut- 
ting testimony on the part of complainants is closed at this time at 
this place. 

1321 ExuHibBit A. 

The following is a copy of an article from The Guardian, of Inde- 

pendence, dated May 30, 1866: 


A great curiosity. 


[t is worth one’s while to go over the bridge and look at the pump 
that is pulling up water in any quantity right out of the ened 
We last week saw some strangers pounding an iron tube into the 
earth, while boys and men, with mouths agape, were wondering 
what was to pay; whether they were “ borin’ for ile” or sounding for 
gold wasa mystery. But at last we “ caught the cat out of the bag.” 
They were putting down one of “ Chamberlain’s new patent subter- 
ranean reservoir wells.” In other words, they were going to get an 
inexhaustible cistern of water by simply driving a rod down any- 
where in the ground. We passed by incredulous, but wisely held 
our peace, such seeming impossibilities do come to pass in our day, 
and, sure enough, next day we found a pump going on top the 
tube, and such a stream of such clear, sweet water as poured forth 
hour by hour it was a pleasure to see—and to drink. This is a 
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genuine invention, and no mistake. A reservoir is carefully dug 
out at the bottom of the tube (in this case 22 feet down), and thus a 
supply is continuously kept up without danger of caving in, since 
any loosening earth still leaves the cavity the same. Anywhere 
that a well can be dug this better well can in a few hours be shoved 
down, and when you move (everybody out West keeps moving) you 
can pull up your well and shoulder it off to your new “ diggins.” 
Why, for aught we can see, poor pilgrims can now carry a well on 
their camel’s back, and suck out cool, fresh water anywhere from 
under the burning sands of Sahara’s desert. Do, reader, go and 
look at one of the greatest inventions of our age. 

P.S.—We learn that Mr. E. P. Heusted has obtained the right 
from Messrs. Harrington & Brown, proprietors, and will operate the 
improvement for this county. 


1322 From The Guardian, dated June 6, 1866. 


“Well, what of that well!” 


It keeps pumping still, and the reservoir seems to be inexhausti- 
ble. Time only confirms the first impression that this new patent 
tube well is a first-rate affair. It may be a mystery to many how 
such a continual supply of clear, cold water can be sucked out of the 
earth with so little ado. “But the proof of the pudding is in the 
eating,” and if any one doubts just let him go to this pump on the 
west side and see for himself. A large reward is offered to any one 
who will pump it dry. 


From The Guardian, dated June 13, 1866. 
“The water still comes.” 


See the advertisement of that wonderful well which we insert to- 
day. Everybody speaks well of the well, and it is sure to go. So 
well are we assured of this that we have already bargained for one 
on our premises to show our faith by our work. Go thou and do 
likewise. 

P. S—We are just informed that the State of Minnesota has been 
sold out to Chandler & Turner, of Independence, for $2,000. This 
thing is going like “ hot cakes.” 


From The Bulletin, dated June 5, 1866. 
“ Subterranean reservoir wells.” 


One of these remarkable inventions is exhibited in full operation 
on the west side of the river. An iron tube is driven perpendicu- 
larly into the earth until water is reached, when a reservoir is exca- 
vated just below the tubing as a source of supply. A pump is then 
attached to the top of the tube, and tle well is ready for use. The 
first question naturally arising is, “Can an abundant supply of pure 
water be permanently secured in thismanner?” ‘This sample well 
runs into quicksand, which is the bane of ordinary wells, yet the 
water obtained is unlimited in quantity, cold, and perfectly pure, 
not a particle of sand having been raised. 
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1323-1329 This well can be sunk both cheaper and more quickly 

than ordinary wells wherever there is no rock to stop 
the tubing. Proprietors, Messrs. Harrington & Brown. Mr. E. B. 
Huested, at the Burr House, has the right for this county. He will 
furnish all further information and dispose of township rights on 
reasonable terms. 


1330 The complainant, Wm. D. Andrews, appeared at one o’clock 
p.m.,and adjourned the examination until 4 o’clock p. m. 
same day. 


Deposition taken on behalf of the complainants at the office of Aug. 
A. Nicholson, notary public, No. 615 Seventh street, in the city 
of Washington, D. C. 


Wasnineton, D. C., September 13th, 1SSO—4 o’clock p. m. 
William D. Andrews appeared on the part of complainants; no 
one appearing on the part of defendants. 


Oscar C. Fox, a witness produced on the part of complainants, 
being by me tirst duly sworn, in answer to interrogatories propounded 
by Mr. ANDREWws, testifies as follows: 


Q. 1. Please give name, age, residence, and occupation. 

A. Osear C. Fox ; 50 years old; Washington, D. C.; examiner in 
Patent Office. 

Q. 2. Please state whether or not you were ever connected with 
the 76th Regiment of New York State Volunteers; and, if you say 
you were, please state when you became connected with it, in what 
capacity, and how long you remained connected with that regi- 
ment. 

A. I was mustered into said regiment October 4, 1861; was cap- 
tain of Co. B of said regiment; I resigned on account of a wound 
22d Decemnber, 1862; about fifteen months. 

Q. 3. Who was in command of that regiment at the time you first 
became connected with it? 

A. Colonel Nelson W. Green. 

Q. 4. Do you know whether or not Heman F. Robinson, James C., 
Carmichael, and Byron Mudge were connected with that regiment ? 
And, if you say they were, please state in what capacity each of them 
was so connected, 

A. They were connected with the regiment, as I know; H. F. 
Robinson, as adjutant; James C. Carmichael, as leut.-colonel, and 
Byron Mudge, as heutenant. 

Q. 5. Where was that regiment encamped at the time you joined 
it and while the parties named were acting In the capacities as you 
have stated 

A. We were encamped at the Cortland fair ground, known as 
Camp Campbell, about three-quarters of a mile from Cortland 

Village. 
33 Q. 6. What, if anything, did you know concerning a well 
made in the mess-house of the regiment, at Camp Cambell, 
during the encampment there of the 76th regiment? 
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A. I knew there was a well made there on a plan suggested by 
Col. Green; I did not see the well made; I saw it in use: from 
common report [ understood it to be a tube driven down into the 
earth, and there was a pump attached to the upper end. 

Q. 7. You have stated that there was a well put down there upon 
a plan suggested by Col. Green ; do you mean Colonel N. W. Green, 
the then commander of the regiment; and did you at that time hear 
any other person’s name mentioned as being the suggester, origi- 
nator, or inventor of that method of making wells and procuring 
water from the ground ? 

A. In my answer I referred to Col. N. W. Green, then in com- 
mand of the 76th N. Y. Volunteers; I did not hear much about the 
well at that time; I did not hear any other person spoken of as the 
originator of the well. 

Q. 8. Did you or not know of the shooting of Capt. MeNett, one of 
the officers of that regiment, by Col. Green, for alleged insubordina- 
tion and attempt at mutiny? 

A. Yes; I knew of the shooting of McNett. 

Q. 9. How long had you been acquainted with Col. N. W. Green, 
previous to the occurrence of that shooting? 

A. I had known him about three or four months. 

Q. 10. How long was it after your first acquaintance with Col. 
Green when his connection with the 76th regiment came to an 
end? 

A. Eight or nine months. 

Q. 11. Now, I ask you, Captain Fox, whether during the time you 
were acquainted with Col. Green after the shooting of Captain McNett 
you observed any difference in his general mental characteristics 
and conduct from what you had previously observed ? 

A. Colonel Green became changed in his deportment, as I ob- 
served. 

Q. 12. Will you please state what that change was that you ob- 

served, and how did it ultimately culminate? 
1532 A. He became over excitable on small pretexts; he seemed 

to be unbalanced, and as time elapsed the officers of the regi- 
ment became satisfied that his troubles had so worked upon his mind 
as to have destroyed his executive abilities, and they were fearful of 
being led into action under his command ; this feeling culminated 
in his arrest under charges of incapacity, arising from the change In 
his habits and nature, which began about the time of the shooting 
of Captain McNett. 

Q. 13. Will you ples ise state what effect the shooting of ( ‘apt un 


.Me Nett appeared to have upon the public mind in and about Cort- 


land previous to the time of the regiment leaving Cortland? 

A. It appeared to produce great excitement in the community ; 
the people took sides for and against Col. Green and the regiment, 
and the whole section of the country was excited to a high degree ; 
it was rumored that there would be an attack upon the camp, and 
quite extensive preparations were made by Col. Green to defend 
the camp. 


42—16 


S300 WILLIAM D. ANDREWS ET AL. VS. GRORGE HOVEY. 


Q. 14. What, if anything, do you know concerning any action 
take n against Col, Green by the civil authorities of Cortland county 
. relation to the shooting of Capt. MeNett ? 

A. L understood that he was indicted for the shooting of Capt. 
MeNett, and that he was tried on the charge in the spring ef 1506, 
bat I had no absolute person: al Knowledge. 


Q. 15. When, if ever, did vou next meet Col, Green after his dis- 
charge trom the 76th regiment? 


A. Il next met him at Cortland, in 18635 or 1504. 
). 16. Will you please state in what condition you then found 


A. He became excitable, talked about his troubles, spoke of Mr. 
Meacham and his church troubles; said that people called him in- 
sane, and was generally in an unbalanced, excitable condition ; 1 met 
him upon the street, and our conversation lasted ten or fifteen 


minutes only. 


Q. 17. What knowledge had you concerning Col. Green’s church 


troubles and his difficulties with the Rev. Mr. Meachem previous to 
this interview ? 
A. I had a general knowledge from rumor. 
1335 Q. 18. Had you ever previously conversed with Col. Green 
about his chureh troubles and difficulties with Rey. Mr. 

Meachem ” 

A. No; [ never had. 

Q. 19. And yet upon a casual ten minutes’ meeting upon the street, 
ously seen Col. Green for one or two years, his con- 


not having previ 
ring that t time reverted to and centred upon his own 


* 3 . . . . 
individual troubles, as | understand your testimony, Am I correct? 
\ Yes LAL IS « PEC 
At fifteen minutes past six o'clock the examination was ad- 
. > " . ‘ 7 | m 
journed, by request of Wm, D. Andrews, until to-morrow, Tuesday, 
} 


Turspay, Sept. 14, 1SSO—9 o’clock a. m. 

Parties met pursuant to adjournment. 

Present: As before. 

Examination of O. C. Fox continued : 

Q. 20. Was there or not any division of feeling among the mem- 
bers of the regiment in regard to the shooting of Capt. McNett by 
— Green ? 

There was a division of feeling in regard to that maiter. 
21. On which side of that division did you stand ? 

Z | stood in favor of Col. Green; was friendly to Col. Green. 

Q. 22. And were you or not still personally friendly to Col. Green 
personally after the change in his character and actions which you 
have said commenced about the time of the shooting of Capt. Me- 
Nett ? 

A. Yes, sir; was still friendiy to Col. Green, and I continued so. 

Q. 23. Did you or not unite with the other officers of the regiment 
in the endeavor to have him removed from the command ? 
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A. Yes, sir: I did. 
1334 Q. 24. And was or was not your action in that matter taken 
while vou still felt friendly to Col. Green ? 

A, It was; I was still friendly to Col. Green. 

Q. 25. And was your action taken solely for what you considered 
the best interests of the regiment and the service and without ani- 
mosity to Col. Green personally ? 

A. Solely for that, as you have said. It was a hard thing for me 
to do. 

@. 26. Under whose immediate command was Col. Green and the 
76th regiment at the time of his arrest on the charge you have men- 
tioned ? 

A. Under the command of Gen. Abner Doubleday. 

Q. 27. By whose orders, if you know, was Col. Green placed under 
arrest upon those charges ? 

A. By Gen. Doubleday’s orders. 

Q. 28. Do you know—and, if so, please state—what had been and 
what was at the time of that arrest the feeling of Gen. Doubleday 
towards Col. Green. 

A. I had every reason to believe that Gen. Doubleday’s feelings 
towards Col. Green at the time of the arrest were friendly ; it wasso 
generally understood. 

(Signed) OSCAR C. FOX. 


Sworn and subscribed to before me this 14th day of September, 
A. D. 1880, 
fn. 8] (S‘g'd) AUG. A. NICHOLSON, 
Notary Pudlic. 
Two days, at $1.50 per day, $5.00. 
Travel, two miles. 


(S'g'd) AUG, A, NICHOLSON, N. P- 
1330 Complainants propose next to produce Heman F. Robin- 


son as a Witness, and, as it is stated he is sick and unable to 
appear at the office of the notary for examination, at the request of 
the complainant, Wm. D. Andrews, this examination is now ad- 
journed to the residence of Mr. Robinson, No. 33 D street southeast, 
in the city of Washington, at 4.30 o'clock p. m., on Tuesday, Sep- 
tember 14th, 1880. 

Met pursuant to adjournment at No. 33 D st. 8. E., at 4.50 p. m., 
Tuesday, September 14th, 1880. 

Present: Wm. D. Andrews, on the part of complainants; no one 
appearing for the defendants. 

Complainants produced for examination Herman F. Roprnson, 
who, being by me first duly sworn, in answer to interrogatories pro- 
pounded by Wa. D. ANpReEws, testified as follows: 

Q. 1. Please give vour name, age, residence, and occupation. 

[A.] Hemmer F. Robinson ; 52 years; Washington, D. C.; clerk in 
the War Department. 
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Q. 2. Did you formerly reside in Cortland village, N. Y., and 
were you there at the time the 76th regiment of N. Y. Volunteers 
was raised and quartered upon the agricultural fair grounds in the 
summer or fall of 1861? 

A. I was there, a resident of the village of Cortland, at the time 
the 76th N. Y. regiment was quartered on those grounds. 

Q. 3. Did you take part in raising and organizing that regiment ? 

A. I did. 

Q. 4. Did you afterwards become connected with the regiment ; 
and, if so, in what capacity ? 

A. I was connected with the regiment at its first inception as first 
lieutenant and adjutant of the regiment, and was the first com- 
missioned officer mustered into the regiment, with the exception, 
perhaps, of Col. Green, who was commander of the regiment. 

Q. 5. Were you acquainted with James C. Carmichael and Byron 
Mudge, then of Cortland village, and were they connected with the 

76th regiment; and, if so, in what capacity ? 
1336 A. I was intimately acquainted with both of those gen- 
tlemen. Mr. Carmichael was to be major; Mr. Mudge to be 
a lieutenant. 

Q. 6. About when did Col. Green’s connection with the regiment 
commence, and about how long did it continue? 

A. His connection with the regiment commenced with its earliest 
organization, in the summer or fall of 186i, and ended, if I remem- 
ber correctly, in April in 1862. 

Q. 7. Were Mr. Carmichael and Mr. Mudge connected with and 
did they assist under Col. Green in raising and organizing that regi- 
ment?” 

A. They were sere so connected, and so assisted. They were con- 
nected with it and assisted in raising it. 

Q. 8. And did they, as well as yourself, act with the regiment in 
official positions under and subordinate to Col. Green ? 

A. They did, as well as myself. 

Q. 9. Please give Col. Green’s full name. 

A. Nelson W. Green. 

Q. 10. How long previous to the organization and mustering in 
of the officers and men of that regiment had Carmichael and Mudge 
been assisting in raising or otherwise contributing to the formation 
of that regiment? 

A. Some two months prior to the original mustering, which oe- 
curred on the 4th of October, 1861. 

Q. 11. When, if you know, was Col. Green first authorized for the 
raising of that regiment, and when did he assume in form the com- 
mand of the regiment as its colonel ? 

A. Col. Green was the recognized commander of the organization 
of the regiment from the date of its inception, or when the first 
recruiting for the regiment commenced, in September, 1861. As I 
understand it. he received his commission as colonel, or his author- 
ity to raise the regiment, some time in September, 1861, and from 
the time the organization first commenced until his final discharge 
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Q. 12. Please give the date, if you are able, when you were mus- 

tered into the regiment and when you receiv ed your commission as 
adjutant. 

1337 A. I was mustered into the regiment on the 4th day of 
October, 1861, as first lieutenant of company “A.” I per- 

formed the duty of adjutant before the regiment was perfected and 

held the position for fifteen months after muster-in. There was no 

special commission as adjutant. 

Q. 13. Did the 76th regiment leave Cortland to 1: the army in 
the field; and, if so, when? 

A. On the 18th of December, 1861, or thereabouts, it left Cortland 
for the front. 

Q. 14. From the time of the first inception of the regiment down 
to the time of its leaving Cortland, what portion of his time did 
Col. Green give to the organizing and attending to the affairs of the 
regiment ? 

A. His whole time. 

Q. 15. Please state what were your opportunities for knowing the 
facts stated in your last answer. 

A. The intimate personal relations and a personal presence my- 
self. 

Q. 16. State whether Col. Green confined himself to his proper 
military duties, or whether he attended to other outside labors and 
affairs connected with the regiment. 

A. Affairs connected with the regiment. Col. Green had a gen- 
eral supervision of the whole affair, performing his own duties and 
supervising those of others. 

Q. 17. Was there a time, either before or while the regiment was 
encamped upon the fair ground i in Cortland, that Col. Green brought 
to the notice of yourself and others who contemplated becoming 
officers of the regiment a new method for constructing wells? 

A. There was. 

Q. 18. Please state, as near as you may be able, where and when 
he so brought this new method of constructing wells to your atten- 
tion. 

A. He brought this matter to my attention in the building then 
owned by Jas. A. Schermerhorn, in the month of September, 1861, 
or possibly the month previous. 

Q. 19. Please state, if you are able, who, if any persons, were pres- 
ent at the time Col. Green called your attention to this new method 

of making wells. 
1338 A. There were some five persons present belonging to the 
drill squad, but I cannot now give their names with any 
positiveness—Mr. Mudge, Mr. Carmichael, Mr. Newcomb, myself, 
and possibly others. 

Q. 20. Will you please state what Col. Green said upon that occa- 
sion in respect to his method for obtaining water, giving his state- 
ment fully, as far as you are able’ 

A. At the meetings of this dmll squad the questions asked as to 
the means and methods of providing supplies, especially that of 
water, were often discussed. Col. Green told me that, whilst looking 
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over the records or annals of the Crimean war, he noticed the great 
difficulty there was in getting a good supply of pure water, and he 
said while lying in bed he conceived an idea whereby that want 
could be readily and quickly supplied, and that was by means of a 
rod driven into the ground, then withdrawn, a tube inserted in the 
orifice, and a pump attached to the tube. This method he con- 
ceived and asserted was a means by which water could be easily 
procured. The point of the suggestion was that this would enable 
him to provide means by which his own regiment should never 
suffer for water on the march or in camp. 


6 p. m.—Adjourned to same place, 33 “D” street, southeast, at 9 
o’clock a. m., Wednesday, Sept. 15th, 1880. 


WepNEsDAY, September 15th, 1880—9 o’clock a. m. 
Met pursuant to adjournment. 
Parties present as before. 
Wm. D. Andrews, on part of complainants, no person appearing 
on the part of defendants. 


Examination of Herman F. Ropinson continued : 


Q. 21. Was the method of procuring water from the earth which 
Col. Green then suggested and described new to you; and, as far as 
you know, judging from their expressions and the conversation 
which ensued, was it or not also new to the other parties pres- 

ent? 
3u% A. It was new to myself and, as I believe, to all others pres- 
ent; in fact, the idea was ridiculed as being an impractica- 
bility. Mr. Mudge was one of the parties, and myself also, that op- 
posed the practicability of the idea. I think Newcomb did so also. 

(. 22. Had you ever before that heard of any such wells as de- 
scribed by Col. Green having been made or that such well could be 
made and water procured from the earth by the means as suggested 
and described by Col. Green? 

A. I had never heard, read, or known of any such process. 

Q. 23. Did Col. Green afterward bring the same matter to your 
attention and that of the other parties you have named as being 
present at the conversation when Col. Green suggested and described 
this method ? 

A. He did to me and, I think, to them, and, according to my best 
recollection, it was at the first meeting of the squad after news had 
been received of the surrender of Lexington, Missouri, in the latter 
part of September, 1861. 

Q. 24. Please state what Col. Green said on this occasion in respect 
to obtaining water by the means he had previously described. 

A. He stated it as he did before, but with more earnestness. 

Q. 25. Was or was not his deseription and explanation of his pro- 
cess for constructing a well and obtaining water from the earth 
thereby so ‘ull and clear that (assuming its practicability) you could 
have constructed a well and obtained water by the means and pro- 
cess described by him? 
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A. It was clear, plain, and any person could have performed it 
with the necessary tools. 

Q. 26. Please name some of the persons who were present on the 
last occasion you have mentioned, when Col. Green again suggested 
and described this method. 

A. I cannot state positively at this time; according to my best 
recollection, Carmichael, Mudge, and myself were present, and pos- 

sibly Cole and Todd. 
1540 Q. 27. Did Col. Green then suggest the trying by actual ex- 
periment to see whether or not a successful well could be 
made by the process he had previously described ? 

Q. 28. And was such an experiment afterwards made? And, if 
you say there was, please state where it was made, who made it, and 
about the date when it was made. 

A. The experiment was made by Carmichael, Mudge, and myself 
on Green’s own premises, and, I think, in the month of September, 
1861. 

Q. 29. Please state whether or not yourself, James C. Carmichael, 
or Byron Mudge, either of you, expressed any confidence or other- 
wise in the success of that experiment at any time previous to its 
completion. 

A. They had no faith in it at all, and so expressed themselves ; 
neither had I. 

Q. 30. When requesting that experiment to be made, did Col. Green 
say anything as to the means to be employed? Please state as fully 
as you may be able as to that. 

A. Col. Green took a pencil from his pocket, as illustrating the 
shape of the rod to be used, then gave directions as to the method it 
should be put down, Mudge himself to carry out the details. 

Q. 31. Was or was not the place where that experiment was to be 
made suggested and decided upon at the time when Col. Green sug- 
gested that the experiment be made, as you have testified? 

A. It was. 

Q. 32. How soon after this conversation and suggestion was this 
experiment made, and at what time in the day was it commenced ? 

A. The suggestion was made late in the afternoon of one day and 
the trial was commenced quite early in the next morning. 

Q. 33. How far was it from Col. Green’s residence where this ex- 
perimental well was made, and in which direction from it? 

A. It was about two rods east of the rear of Green’s house and about 

three rods from the brook which ran through the grounds. 
1341 Q. 34. What was the character of the soil and surface of the 
ground where that well was made? 

A. The soil was sandy loam; the surface was like a potato field, 
having evidently been used as a garden spot. 

Q. 35. Was there or not a rod prepared to,be forced into the earth ? 
And, if you say there was, please give its length and diameter as near 
as you may be able. 

A. The rod was prepared; it was about twelve feet in length and 
about an inch and a half in diameter. 


Doo WILLIAM D. ANDREWS FT AL. VS. GRORGR AOVEY. 


Q 36. Was this rod forced into the ground ; ana, if so, how ” 
\. A temporary Wooden sinclar Was PrEpanad, witha Type and 
ev allachment by which to drop and raise the rod, and it was 
by raising and dropping it, the bar 


rm of a vertical cone, two and a half to three 
». 37. Please describe the wooden structure you speak of 
A. It was a seantling driven into the ground, having a cross-piece 
ts top, at one end of which was the pulley spoken of. 7 
). 38. Was Col. Green present during any portion of that exper- 
ment ? 

A. He was during tlie latter part of the experiment. 

Q. 39. What kind of a pump did Col. Green suggest to be used in 
that experiment ? 

A. He suggested a common tin pump. 

Q. 40. And did he or not suggest the use of any instrument for 
driving the rod; and, if so, what? 

A. He suggested the use of a beetle if it should be necessary to 
drive, and said we could find one somewhere on the premises that 
would answer the purpose. 

Q. 41. Do you remember any reason why Col. Green did not re- 
main during the whole course of the experiment? 

A. A messenger came from camp in haste for Col. Green, saying 
his presence was required immediately, and he then left. 

Q. 42. Did he again return before the close of the experi- 

ment ? | 
1342 A. Not to my recollection ; my impression is that he did; 
the camp was but a short distance away. 

Q. 43. Who of you three—yourself, Carmichael, and Mudge—took 
the lead in that experiment, or was it the joint action of you all? 

A. It was the joint action of the three of us. 

Q. 44. Please state what, if anything, was said by any of you three 
gentlemen during the progress of the experiment as to its probable 
SUCCESS. 

A. All appeared still to doubt the success of the experiment ; for 
myself I know that I did, and so expressed myself. 

Q. 45. Do you remember any remarks of Col. Green’s made during 
that experiment? 

A. My recollection is that upon withdrawing the rod no water ap- 
peared for several minutes, which led us, or at least myself, to believe 
that there would not be any, but Col. Green said, in substance, 
“ Hold on, boys; don’t be discouraged ; we will see.” We remained 
a few minutes, when I stepped to it and distinctly saw water in the 
hole. 

Q. 46. Was any additional force used other than the weight of the 
bar in dropping to force it into the earth ; and, if so, what? 

A. We guided it with our hands and forced it down by a sort 
of churning process, and used the rope and pulley to aid us in rais- 
ing it. 

Q. 47. Was the hole thus made by the bar forcing the earth later- 
ally and compacting it about the bar as it descended ? 
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A, The hole was thus made, being a simple puncture 

Q. 48. How deep was the puncture made by this bar? 

A, About five Ret. 

Q. 42. How long was the tin pump, if you remember” 

A. 1 never saw tt before it was inserted im the ground 

Q. 5 About how long were you engaged in foremeg down the bar, 
preparatory to inserting the pump? 

A. It was a very short time; not over two hours. 

Q. 51. Were you absent at the time of the insertion of the pump ; 

and, if so, did you again return to the place? 
1343 A. I was absent at the time the pump was inserted, but 
think I was present and saw it worked afterward. 

Q. 52. What was the result of that experiment, as demonstrating 
the feasibility of the plan suggested by Col. Green and carried out 
by it? 

A. It was regarded as a success and as proving the feasibility of 
his process for procuring water. 


12, noon—Examination suspended until 4.30 p. m. 
4.50 P. M. 


Present: As before, and the examination of Mr. Ropinson con- 
tinued : 


Q. 53. What was the size of the hole made by the bar or rod as 
compared with the bar itself? 

A. The hole was the size of the bar; the bar fitted snugly in the 
hole. 

Q. 54. Do you know whether a well, made after the same process 
as the one at Col. Green’s house, was afterwards made in the mess- 
room or cook-house in the camp of the 76th regiment, on the fair 
grounds, at Cortland ? 

A. I do; there was such a well made. 

Q. 55. How had water for the use of that mess-room been obtained 
previously ? 

A. By the use of metallic pumps from two dug wells on the fair 
grounds and from wells outside the camp grounds in the immediate 
Vicinity. 

Q. 56. Please state, if you know, who superintended the making 
of this well in the cook-house and what tools were used. 

A. Mr. Mudge superintended it, using the same rod and process 
as were used in the making of the well on Col. Green’s premises. 

Q. 57. What kind of a pump was used on that well? 

A. An ordinary cast-iron pump, but smaller than those in use on 
the camp ground. 

Q. 58. Did you see this well operated while the regiment remained 
in the camp? 

A. I did; I pumped water from it myself within an hour after it 
was put down. 

Q. 59. What was the character of this well as to furnishing a copious 

supply of water or otherwise ? 
1344 A. First rate in every particular; there was no further 
difficulty in regard to the supply of water. 
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Q. 60. Who had charge of the mess-house and of the victualing of 
the members of the regiment ? 

A. Julius A. Graham. 

Q. 61. Did you hear any expression of opinion by Mr. Graham in 
regard to this well and the supply of water obtained from it? And, 
if so, please state. 

A. Mr. Graham expressed himself to me as delighted, and that he 
wondered at the supply, and that he was surprised by so simple a 
process. s 

Q. 62. In the general conversation with and among the persons In 
and out of the camp who had knowledge of this well to whom was 
the discovery or invention of that process accredited ? 

A. To Col. N. W. Green, Mudge doing the work. 

Q. 63. Did you ever, during the time the regiment was encamped 
upon the fair grounds, hear that invention or the discovery of that 
process of procuring water from the earth attributed to or claimed 
by or for any other person ? 

A. No. 

(. 64. Can you name any person or persons, other than those you 
have already named, who were present during the making of the 
experimental well at Green's house ? 

A. I remember none others than Mr. Horace Dibble, who lived 
almost immediately opposite. 

Q. 65. According to your recollection, how much time was Green 
present during the experiment at the house? 

A. About half an hour. 

Q. 66. Please state what was the supply of water furnished by the 
experimental well made by Green’s house. 

A. I don’t know that I saw the pump used. 

(). 67. Had you knowledge concerning the shooting of Capt. Me- 
Nett, of the 76th regiment, by Col. N. W. Green for alleged insub- 
ordination and attempt at mutiny? 

A. I had, although I did not see it; I heard the shot fired; I was 
only about fifteen feet away. 

(). 68. Please give the date of that occurrence. 
1345 A. To the best of my recollection, that occurred in the latter 
part of November, 1861 ; it was immediately before the regi- 
ment was ordered to Albany, New York. 

Q. 69. Please give the date when the well in the mess-room on the 
fair ground was put down under Mudge’s superintendence, as you 
have testified. 

A. It was in the early part of October, 1861. 

Q. 70. About when did you first become acquainted with Col. 
Green ? 

A. In 1859, to my best recollection. 

Q. 71. What effect did the shooting of Capt..McNett by Col. Green 
have upon the members of the regiment and upon the people of 
Yortland and vicinity ? 

A. The members of the regiment, excepting, perhaps, the Cherry 
Valley portion, sustained Col. Green in his action. The community 
of said Cortland were highly excited and threatened to storm the 
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camp, some, however, taking one side and some the other; Green 
rocured a field piece to protect the camp from assault. 

Q. 72. Did you know of any difficulty between Col. Green and the 
church of which he was a member and with the Rev. Mr. Meachem, 
the pastor of that church? 

A. Personally, no; but it was town talk with regard to the pastor, 
Mr. Meachem; I think I had it from Green’s own lips that the two 
had had a personal altercation on the street. 

Q. 73. Please state, from knowledge or from information, as to the 
intensity of the feeling i in the church and community for and against 
Col. Green growiag out of the shooting of McNett and the chureh 
difficulties you have mentioned. 

A. The intensity of the feeling was very bitter, although some 
members of the church stood by Green ; the community was divided 
in sentiment on the subject. 

Q. 74. When did Col. Green’s connection with the 76th regiment 
cease ? 

A. In March, 1862, as I now recollect. 

Q. 75. Please state what action preceded the severance of his con- 
nection, and what was the cause of that action and severance of that 
connection. 

A. Thirty officers of the regiment applied to the com- 

1346 manding general for a hearing upon some fourteen charges 
against Col. Green ; he had shown by his conduct th: it hismind 

was affected, and they did not wish to go into battle with him; he 
was erratic, impulsive, and was not regarded as a safe commander. 

Q. 76. From the time of your first acquaintance with Col. Green 
down to the time of this application of officers of the regiment had 
you or not observed a great change in his manner, methods, and 
general characteristics? 

A. Yes. 

Q. 77. About when did you first observe such a change, and was 
it abrupt and sudden, or was it a gradually-inereasing change’ ? 

A. The precise time when this change evinced itself I cannot 
state, but it commenced very soon after his altercation with his 
pastor; was enhanced by the shooting of McNett and extraordinary 
cares relating to the organization of the regiment; and this change 
continued to increase up to the time of the action of these officers in 
endeavoring to get him removed from the command of the regi- 
ment. 

Q. 78. Were you friendly to Col. Green during his McNett 
troubles and down to the time of the application of these officers 
for his removal from command of the regiment? 

A. I was, personally. 

Q. 79. What resulted from this application of the officers for his 
dismissal ? 

A. He was placed in close arrest in camp at Fort Totten; he was 
finally discharged from the service; he never had any connection 
with the regiment afterwards. 

Q. 80. Did you sign the application made to the commanding 
general for a hearing upon the charges as you have stated? 
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A. I did. 

Q. 81. Please state whether or not you then had any animosity or 
ill feeling toward Col. Green, or whether the signing of that paper 
was solely beeause of the abnormal condition in which Col. Green 
then was, which as you believed incapacitated him for performing 

the duties of commanding officer. 
1347 A. I have not and never did have any personal animosity 
toward Col. Green. ‘The desire for his removal from the com- 
mand of the regiment was that he was considered as badly un- 
balanced. 

Q. 82. Please state whether or not at that time Col. Green was in 
a fit state and condition of mind, in your opinion, properly to con- 
duct and manage any ordinary business. 

A. I think not ; I wouldn’t have employed him myself. 

Q. 83. To what cause do you attribute this change in Col. Green ? 

A. To his troubles arising from the shooting of McNett, his in- 
dictment for that shooting, and his troubles with his pastor. 


[L. s. ] (S’g’d) H. F. ROBINSON. 
Subscribed and sworn to before me this 15th day of September, 


1880. 
(S'g’d) AUG. A. NICHOLSON, 
Notary Public. 


Hearing adjourned until to-morrow, September 16th, 1880, at 9 
o’clock a. m., at No. 615 Seventh St. northwest, in this city of Wash- 
ington, D. vu. 


Robinson, two days, @ $1.50. 


(S’g’d) AUG. A. NICHOLSON, N. P. 


1548 Met, pursuant to agreement, at No. 615 7th street N. W.., 
Thursday , September 16th, 1880. 
Present: Wm. D. Andrews, on ‘the part of complainants, no one 
appearing for defendant. 


Wa. H. Case, a witness produced on the part of the complain- 
ants, being by me first duly sworn, in answer to interrogatories 
propounded by Wm. D. ANDREws, testified as follows: 


Q. 1. Please give your name, age, residence, and occupation. 

A. Wm. H. Chase; 53 years; No. 1125 11th street N. W., Wash- 
ington, D. C.; clerk in the Treasury Department. 

Q. 2. How long have you resided in the city of Washington ? 

A. Fifteen years and seven months. 

Q. 3. Where had you previously resided ? 

A. Unadilla, Otsego county, N. Y. 

Q. 4. Please say whether or not you have occupied any official 
positions in the city of Washington; and, if you say you have, please 
say what they were. 

Ans. I have occupied public positions in the city; a member of 
the city council in the city and the board of aldermen for three 
years; I was for three years commissioner of metropolitan police in 
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the District of Columbia and vice-president of the board, and also 
lice magistrate of the metropolitan police and justice of the peace. 
uring the three years of the board of public works I was superin- 
tendent of sewers and drains. I am a member of the bar of the 
District of Columbia, and one of the founders of the National Uni- 
versity ; for five years president of the board of regents. 

Q. 5. While a resident of the State of New York did you hold 
any public positions, either civil or military? And if so, please state 
what they were. 

‘A. Civil, no; but military, yes. For thirteen years immediately 
preceding the outbreak of the rebellion I was judge advocate on the 
major general’s staff, 5th division N. Y. State militia. 

1349 Q. 6. Did you become connected with the army; and if so, 

to what corps, and when? 

A. I entered the service in 1861; first division, first army corps, 
75th Regiment N. Y. Volunteers. 

Q. 7. Who was the commander of the 76th Regiment N. Y. Volun- 
teers ? 

A. Col. Nelson W. Green was in command of the regiment prior 
to and immediately after the arrival of the regiment in Washing- 
ton. 

Q. 8. When, if you know, did Col. Green’s connection with the 
76th regiment cease ? 

A. The spring of 1862. 

Q. 9. When did your acquaintance with Col. N. W. Green com- 
mence ? 

A. In the spring or early summer of 1861. 

Q. 10. Were you cognizant of the fact that Col. Green had shot 
one of the captains of his regiment, named MeNett, for alleged in- 
subordination and attempt at mutiny ? 

A. Not personally; only by common report. 

Q. 11. Will you now please state the facts in regard to your first 
meeting with Col. N. W. Green and acquaintance with him during 
his connection with the regiment? 

A. I first met him in regard to establishing a camp for the pur- 
pose of raising a regiment at Norwich, in Chenango county, N. Y. 
I overtook the regiment at Philadelphia, and was with the regiment 
up to the fall of 1862. I came out as private in the regiment and 
was promoted to quartermaster in the summer of 1862. Immedi- 
ately after reaching the city of Washington the 76th regiment went 
into camp on Meridian Hill under command of Col. Green. By 
the direction of Col. Green I was relieved of my duties as a private 
and acted as secretary to the lieut. colonel, John D. Shaul. From 
general conversation and personal knowledge [soon became satisfied 
that he was in an unfit condition to perform any duties or to transact 
any business at all, as he seemed to be perfectly unbalanced in mind 
and totally changed since my first acquaintance with him. Soon 
after this complaint was made to Gen. Abner Doubleday that Col. 

Green was not in a fit state of mind to be in command of 
1350 the regiment, and he was then put under temporary arrest. 
Lieut. Col. Shaul then took command of the regiment. 
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After the arrest of Col. Green the 76th regiment was removed to 
Fort Massachusetts, on the 7th street road, about four miles north of 
the city; then charges and specifications were preferred against him 
by the officers of the regiment for incompetency resulting from an 
unbalanced and deranged state of mind. The general understand- 
ing was that this condition of mind was the result of his unfortu- 
nate connection with the shooting of Capt. McNett, and I believe 
such to be the case, although I was not personally cognizant of the 
fuct. 

Q. 12. What were vour relations with Col. Green as to being 
friendly or otherwise from the commencement of your acquaintance 
down to the time that he ceased to have connection with the 76th 
regiment? 

A. Entirely friendly, and I think we had the very best of feeling 
for each other, and, while I most reluctantly drew the charges and 
specifications against him, he had my entire sympathy. 

(). 18. Were you or not in accord with the officers of the regiment 
in the desire to have Col. Green removed from the command ? 

A. I was. 

Q. 14. And do I correctly understand you to have believed that 
Col. Green’s condition was such that, notwithstanding your friend- 
ship for him, you considered it a duty to endeavor to have him re- 
moved from the command of the regiment ? 

A. Certainly; that is as I mean to be understood. 

Q. 15. Did the action of these officers eventually result in the re- 
moval of Col. Green from the command of the 76th regiment ? 

A. It did. 

(). 16. Have vou, since his removal from the command of the regi- 
ment, met and associated with Col. Green? And, if you say you have, 

please state when, where, and under what circumstances. 
A. I have never seen Col. Green since he was first put 
under arrest on Meridian Hill. 
[ SEAL. | (S'o'd) WM. H. CHASE, 
1125 11th — N. W., Washington, D. C. 


Subscribed and sworn to before me this 16th day of September 
AUG. A, NICHOLSON, 


djourned to Bicking’s store, on Marlboro’ pike, District 
bia, to 6.0 p.m 
travel, one mile. 


AUG, A, NICHOLSON, N. P. 


; deposition suppressed by order of court.) 
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Bicx1na’s Store, MARLBORO’ Roan, D.C., 
THurspay, September 16th, 1880—6.30 p. m. 
Present: William D. Andrews, on part of complainants, no one 

appearing on the part of defendant. 


Complainants offer as a witness EzektaAu Kock, who, being by 
me duly sworn, in answer to interrogatories propounded by Wm. D. 
ANDREWs, deposes as follows: 


Q. 1. Please give your name, age, residence, and occupation. 

A. Ezekiah Klock; 57 years; Forestville, Prince George county, 
Maryland; farmer. 

Q. 2. How long have you resided at Forestville? 

A. Nine years. 

Q. 3. Did you not formerly reside in Preble, Cortland county, 
ee 

A. Yes, sir. 

Q. 4. Please state what years you resided there? 

A. I resided in Preble eight years—from 1860 to 1868. 

Q. 5. Where did you first reside in Preble, and how long did you 
reside there? ; 

A. I resided the first four years on William Tallman’s farm, about 
a mie south of Preble village. 

(). 6. Where was this farm situated, in relation to the farm of 
Moses ‘Tallman, a brother of Wm. EF. Tallman? 

A. On the opposite side of an east and west road which separated 
the two farms, William’s being on the north side and Moses’ on the 
south. 

Q. 7. About how many acres of land were there in the Wm. E. 
Tallman farm which you occupied ? 

A. Two hundred and six acres. 

Q. 8. Please give the eastern and western boundaries of that farm. 

A. The eastern boundary was the Tioughgehony creek and the 
western boundary the west read running from Preble to Homer. 

Q. 9. What did you occupy the farm for principally? 

A. As a dairy farm, keeping from 40 to 60 head. 

Q. 10. Where did you procure the water necessary for watering 

your stock ? 
1353 A. Out of this creek, principally, but occasionally from a 
well in the barn-yard, and the first spring I was on the place 
occasionally from a well on the western part of the farm; that was 
in the spring of 1860, 

Q. 11. And did you not use this well on the western part of the 
farm for the purpose of watering your stock after the spring of 1860 % 
And, if vou dia not, please state the reason why. 

A. I did not, because we could not depend on the pump, 

Q. 12. Please describe, as near as you can, the location of this well 
you speak of on the western part of the farm. 

A. It was in a valley or ravine in the second lot north of the east 
and west road and about fifty or sixty rods from that road, and in 
the second lot east of the west road and about fifty or sixty rods from 
that road. 
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Q. 18. What kind of a well was this? 

A, It was a dug well stoned up. 

Q. 14. About what was the depth and diameter of that well? 
A. About Lt feet deep: T don’t recollect distinetly the diameter, but 
[ think it was about 30 or 36 Inches 

Q. 15. How was water obtained from this well? 

A. The principal part by hand pumping. 

Q. 16. Was there oe had there been any other means than by 
hand pumping for obtaining water from that well? 

A. There was a windmill pump attached to it and a windmill 
standing — the well; it was no use to me whatever, as I couldn't 
depend on it. 

Q. 17. How long after you went on the place, in the spring of 1860, 
did this windmill operate that pump so as to be of any benefit to 
you? 

A. It was never of any use or benefit to me at all. 

Q. 18. Did any other person during the years you occupied that 
farm, from 1860 to 1864, make any use of that windmill pump, or 
was it exclusively under your control as the occupant of the farm ? 

A. No, sir;*I rented the farm after the first year, and the first 
year, 1860, | worked it on shares, and during the whole time had 

full control of the whole farm and of the well. 
1354 Q. 19. Was there anything peculiar about this well other 
than that water was or had been pumped from it by means of 
the windmill? 

A. I never knew of any peculiarity other than that. 

Q. 20. Did you ever converse with Mr. Wm. E. Tallman in regard 
to the manner in which that well was made? 

A. I don’t remember that I ever did. 

Q. 21. Did he ever claim to you that there was any peculiarity in 
the construction of the well itself? 

A. Nothing more than that it was a common well. 

q). 22. Did you ever hear Mr. Wm. E. Tallman or any one else 
say or claim that the water from that well was drawn by the wind- 
mill pump from an iron tube driven into the bottom of that well ? 

A. No, sir; | never did. 

Q. 23. Please state whether or not during the time you occupied 
that place this well was ever dry. 

A. No; I never knew of the well being dry. 

(). 24. Did you have occasion ever to procure water from this well 
during those years? 

A. Yes, sir; for drinking purposes; in hay and harvest time we 
occasionally went there for drinking water and always found a sup- 
rly. ? 

Q. 25. Do you know and have you ever used what is now known 
as a “driven well?” 

A. Yes, sir; I have, in Preble village. 

Q. 26. When did you first know or hear of a driven well, and 
where was the well? 

A. In 1864 or 1865, and situated on the Wm. E. Tallman farm. 
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Q. 27. Who, if you know, put down the first driven well of which 
you have knowledge ? 

A, A man by the name of Dunham, of Homer. 

Q. 28. Where did Wm, E. Tallman live during the four years vou 
occupied his farm ? 

A. He lived in the same house with me on the farm. 

Q. 29. During those years had you frequent and constant inter- 
course with Wm. E. Tallman ? 

A. Yes, sir. 

Q. 30. And were you, during that time, on friendly 
13855-1362 and intimate terms with Mr. Wm. E. Tallman and his 
family? 

A. Yes, sir. 

Q. 31. How far was Moses Tallman’s house from the house which 
yourself and Wm. E. Tallman occupied ? 

A. Perhaps a little over one hundred feet. 

Q.32. And had you or not during the four years you resided in 
the Wm. E. Tallman house uninterrupted friendly and neighborly 
relations with Moses Tallman ? 

A. Yes, sir; Mr. Moses Tallman’s family and mine were always 
on friendly terms while we lived there and after we left. 

Q. 33. And did you have frequent meetings and intercourse with 
Moses E. Tallman? 

A. Yes, sir; I met him daily. 


(Signed) EZEKIAH KLOCK. 


Subscribed and sworn to before me this 16th day of September, 
1880. 
[SEAL. | (S’g’d) AUGUST A. NICHOLSON, 
Notary Public. 


(End.:) No. 1850. Eq. Andrews vs. Hovey et al. Deposition of 
Oscar C. et al. Filed Oct. 18, 1880. E.R. Mason, clerk. Ezekiah 
Klock, 1 day, $1.50. Travel,7 miles. (S’g’d) Aug. A. Nicholson, 
N. P. 

1363 Circuit Court of the United States, District of Iowa. In Equity. 
Wa. D. AnprReEws ef al. vs. Grorce Hovey. 
SAME vs. OTHERS. 
Testimony for final hearing taken on the part of complainants be- 
fore me, A. J. De Lacey, a notary public, duly commissioned and 
sworn, in and for the city and county of New York, at the office 


of J. C. Clayton, Esq., No. 7 Warren street, in said city of New 
York, under and pursuant to the annexed notice. 


New York, Sept. 13th, 1880—10 o'clock a. m. 
Present: J.C. Clayton, Esq., counsel for complainants. 


Defendants present a written protest to the taking of this testimony 
and request that the same may be filed with and made part of the 


same 


 44—16 
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The said protest is annexed heretoand marked “ Defendants’ Pro- 
test,” A. J. De L., notary public. 


Joseru L. Gaur, a witness reproduced on the part of complain- 
ants, and being resworn, in answer to interrogatories propounded by 
Mr. J. C. Clayton, testifies as follows : 


1364 Q. 1. Are you the Joseph L. Galt who was examined as a 

witness on the part of complainants on the 9th day of August, 
1880, in a suit pending in the U.S. circuit court in and for the dis- 
trict of lowa, wherein Wm. D. Andrews ef al. are complainants and 
George Leland is defendant ? 

A. I am. 

Q. 2. In your answer to the 41st question in the deposition then 
made by you, you said you believed a petition was sent to the Sec- 
retary of War by the surgeons, certifying that in their beiief Col. 
Green was insane. Since giving said deposition have you been able 
to refresh your recollection as to the said certificate ? 

A. I have. 

Q. 3. State fully how your recollection has been refreshed, and state 
fully the state of the facts in relation thereto and as to the nature 
and character of that certificate, who signed it,and to whom sent, and 
when you last saw said certificate or any part of it, 

A. Since giving my testimony referred to Iam able to recollect 
that a petition was sent through the regular military channel to the 
general commanding the brigade, which was signed by all the offi- 
cers, With a few exceptions, of the 76th Regiment N. Y. Volunteers, 
including the surgeon and assistant surgeon, asking that Col. Green 
be removed from the command of said regiment by reason of his 
mental condition, and that any delay on the part of the general in 
doing so might result in disastrous consequences, for which thev 
could not be held responsible. I have seen the signatures to the 
original petition to-day in the hands of Gen. Abner Doubleday, to 
whom the petition was sent, and who, as Green’s immediate com- 
manding officer, removed him from his command and placed him 
in close arrest, in consequence of that petition and his belief in 
Green's insanity, to the extent that it rendered him an unfit person 
to exercise the important responsibilities and duties of commanding 
a regiment. 

Q. 4. Do you remember any of the facts and circumstances which 
led to the preparation and presentation of the petition above referred 

| to” If so, state some of them. 
1365 A. Colonel Green’s sayings and doings; at that time they 
were so peculiar as to surprise the officers of the regiment, 
and several of them expressed fears to me that he would commit 
some overt act, as he made free use in the handling of his pistol, 
accompanied by threats at times; he was vacillating in his orders, 
giving and revoking them at times without apparent reason or 
cause. I considered him at that time much unbalanced in mind, 
and, as I now recall the circumstances, think he was decidedly so. 
Oceasionally he inflicted and attempted to inflict humiliating and 
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unusual punishment upon the commissioned officers of the regi- 
ment. 


Adjourned to Sept. 14th, 1880, at 10.30 a. m. 
(Signed) A, &. EP Ea, 
Notary Public. 


New York, Sept. 14, 1880—10.30 a. m. 
Met pursuant to adjournment, and again adjourned the examina- 
tion to Sept. 16th, 1880, at 10.30 a. m. 
(Signed) a a) 
Notary Public. 


U.S. Cireuit Court, District of Iowa. In Equity. 
WittiAM D. AnprReEws ef a/. v. GeorGe Hovey. 
SAME vs. OTHERS. 


Continued deposition of Joseph L. Galt, taken in rebuttal on final 
hearing in above cause before me, A. J. De Lacey, Esq., being sick 
and unable to attend. 

Dated N. Y., September 16th, 1880. 

FREDERICK EDER, 
Notary Public. 


Q. 5. How long had you been acquainted with Colonel N. W. 
Green at the time the petition you have spoken of was made for his 
removal ? 

A. About a year. 

Q. 6. What had been your relations with him as to being friendly 
or otherwise ? 

A. Very friendly. 

(). 7. Where was the regiment stationed when the petition was 
made for Colonel Green’s removal ? 

A. Near Brightwood, Maryland. 
1366 Q. 8. Did you not sign the petition for his removal? 
A. I did not, that one. 

Q. 9. Were you or not an officer of the 76th regiment ? 

A. I was sutler. 

Q. 10. Why did you not sign the petition ? 

A. Do not remember that I was asked ; presume they had enough 
without me. 

Q. 10. Had you or not, during your acquaintance with Colonel 
Green, noticed a change in his mental characteristics and actions? 

A. I did notice a decided change. 

Q. 12. About when did the change commence? 

A. I noticed the change when I rejoined the regiment at Meridian 
Hill, near Washington, D. C. 

Q. 13. Will you please explain what this change was that you 
noticed, and how did it affect his capacity and usefulness as com- 
mander of the regiment? 
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A. I found him very irritable, restless, and excited—giving orders 
and revoking them without any apparent reason; keeping his offi- 
cers in a continual state of suspense and apprehension, and the 
peculiar things he said and did impaired his usefulness as com- 
mander of the regiment materially. 

Q. 14. Had you or not, previous to his shooting McNett, had con- 
fidence in Colonel Green’s skill and ability to properly fulfill the 
duties of commander of the regiment? 

A. I had entire confidence in his capacity up to the time I rejoined 
the regiment at Washington. 

Q. 15. When did you change your opinion as to his capacity and 
ability to command the regiment successfully ? 

A. After arriving at Washington. 

Q. 16. Was or was not your change of opinion based upon and 
caused by the change you noticed in Colonel Green ? 

A. It was. 

Q. 17. Did or did not your change of opinion cause a change of 
your friendship for Col. Green ? 

A. It did not. 
1367 Q. 18. You have, in your answer to Q. 18, given some in- 
stanees of Col. Green’s actions, of which it is hard to believe 
that you could approve. Please explain why it was that his acts, 
as you have described them, did not change your friendship for him. 

A. His mental condition was such that I did not consider him 
responsible, and my sympathies were excited, because I knew his 
condition was the result of the bitter controversies and troubles in 
which the shooting of McNett. involved him, and I believed him to 
be persecuted. | 

(). 19. Can you name any other parties, not members of the 76th 
regiment, who had or would be likely to have knowledge concerning 
Col. Green’s mental condition ? 

A. Generals Doubleday, Casey, and Barry, and members of their 
respective staffs, whose names do not now occur to me, excepting 
Capt. Halsted, of General Doubleday’s staff. 

Q. 20. Was Colonel Green removed from the regiment in conse- 
quence of the petition made for his removal ? 

A. He was. 

Q. 21. To whom was that petition presented ? 

A. To General Abner Doubleday, his immediate superior officer. 

Q). 22. What immediate action did General Doubleday take in the 
matter, and about when was it? 

A. He ordered his arrest and close confinement ; I think in March, 
1862. 

Q. 23. What were your relations with General Doubleday, as to 
being friendly or intimate with him, that enabled you to know any- 
thing of his action in the matter? 

A. I was intimate at General Doubleday’s headquarters, my posi- 
tion being such that he frequently called upon me to convey mes- 
sages and transact business for him of a personal nature. 

Q. 24. What, if you know, were the relations then existing between 
General Doubleday and Colonel Green, as to their being friendly or 
otherwise Y 
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A. Friendly. 

Q. 25. What, if any, knowledge have you of General Doubleday 
and Colonel Green having been previously connected or associated 

together? 
1368 A. Have heard General Doubleday say that they were 
room-mates at West Point. 

Q. 26. Why, if you know, was Colonel Green ordered into close 
confinement by General Doubleday ? 

A. Because it was not considered safe, in Colonel Green’s condi- 
tion of mind, to allow him to be at liberty. 

Q. 27. Do you or not know whether General Doubleday still re- 
mained friendly to Colonel Green, and do you know any circum- 
stances that corroborate the fact as you state it to be? And, if so, 
please give it. 

A. 1 understand that General Doubleday appeared at Colonel 
Green's trial to testify as to his doing his duty in shooting McNett. 
General Doubleday has recently expressed himself to me as friendly 
to Colonel Green, and that his placing him in close confinement was 
a plain duty and could not be avoided. 

(Signed) JOSEPH L. GALT. 


Subscribed and sworn to before me this 16th day of September, 
1880. 
[SEAL. ] (Signed) FREDERICK EDER, 
Notary Public (29), N. Y. Co. 


1369 U. S. Circuit Court, District of Iowa. 
WittiAM D. AnprReEws ef al. vs. Georae Hovey. 


SAME vs. OTHERS. 


Proofs on rebuttal in behalf of complainants on final hearing, before 
me, Frederick Eder, a notary ailia dale commissioned and sworn, 
in and for the city and county of New York, at the office of J. C, 
Clayton, Esq., No. 7 Warren street, in said city of New York, 
under and in pursuance of the annexed notice. 

A. J. De Lacey, notary public, being sick and unable to attend, 
and L. A. Geigerrich being actually engaged in court. 
re Sept. 16, 1880. 
(S’g'd) FREDERICK EDER, 
Notary Public. 


New York, Sept. 16th, 1S8SO—at 10.30 a. m. 
Present: J. C. Clayton, Esq., for complainants. 
Hamitton Warp, being duly sworn, in answer to interrogatories 
proposed by Mr. Clayton, deposes and says: 


Q. 1. What is your age, residence, and occupation ? 
A. Hamilton Ward; | am 51 years of age; reside in Belmont, 
New York, and I am a lawyer. 
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Q. 2. Were you at any time Representative in Congress from the 
twenty-seventh district in New York ; and, if so, during what period? 

\. Twas Representative from the twenty-seventh district, New : 
York, from the 4th of Mareh, 1865, to the 4th of Mareh, 1871, 

Q. 8. Did you make a deposition on or about the 30th of April, 
LISTS, before CLS. Thomas, a S. commissioner, in a suit under the 
Green driven-well patent, between William D. Andrews and others, 
complainants, and Theodore A, Carman, then pending in the U.S. é 


: . " , x . . ¥ . - bal , 5 7) 
cireurt court for the eastern district ol New York 


Q. 4. Are you acquainted with Nelson W. Green, formerly of Cort- 
land village, N. Y., and who at one time was colonel of the 76th 
Regiment of New York State Volunteers? 

A. I aw acquainted with him, and understand him to have been 

colonel of that regiment. 


1370 (). 5. When you were the Representative of your district in 
Congress and while you were at Washington did you or not 
as receive a letter from the said N. W. Green inclosing a written ‘ap- 


plication, addressed to the Patent Office Department, for a patent for 
the so-called driven Well, said letter requesting that you would file 
the application in the Patent Office with the view to his obtaining 
a patent for the process of making such wells? If so, state at what 
time such letter and application were received ; also state what you 
then did in tegard to Colonel Green’s request. a 
A. I did receive such a letter from Mr. Green; it was dated Jan- 
uary 3, 1866, and my best recollection is that papers pertaining to a 
patent for making a well accompanied the letter; I don’t remember 
the precise nature of them; I think I can say that this letter was 
received by me in the month of January, 1866; I took the papers 
to.the U.S. Patent Office and handed them to the Commissioner, 
Ifon. ‘T. C. Theaker, and told him that Green was an acquaintance 
of mine, and as he was without means I would like to have the 
application papers examined informally, and that if Green was ads 
likely to get a patent I would pay the usual fee; that Green could 
not afford to pay for it unless there was a likelihood of getting a 
patent; Mr. Theaker said he would have the examination made 
and would advise me of the result. 
(). 6. What did vou do with that letter of Col. Green ? -_ 
A. I produced it on my former examination, referred to in the 
third interrogatory ; it was marked “ Complainants’ Exhibit H. W.” 
in that case, and was left by me with the magistrate who took that 
testimony. 
Q. 7. State what you next did with reference to this matter. a 
A. I called upon the Commissioner, I think, in the fore part of 
March, 1866. The subject of these papers was brought up, but the 
Commissioner could not find them. I spent several hours trying to 
find them, but without success. My best recollection is that when I 
left the Commissioner said he would have further search 
1371 made, and if they were found he would advise me. I after- 
ward received a letter from the Commissioner, dated March < 
9th, 1866, and wrote a communication to Col. Green upon it, and 
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forwarded the letter and communication to Col. Green by mail 
within a day or two, I think, after the receipt of the letter. At the 
time I so called upon the Commissioner I had received from George 
W. Green, Col, Green's brother, fifteen dollars to pay the usual fee 
for filing the application, I advised Col. Green that when his new 
papers came on I would pay the fieen dollars and file them, 
George W. Green was a neighbor and acquaintance of mine, resided 
in my district, and paid me the fifteen dollars on his brother's, Nel- 
son W. Green’s, application. Judging from my knowledge of Col. 
Green's handwriting as contained in other letters which | have re- 
ceived from him, I have no doubt that the letter of January 3d, 
1866, was in his handwriting. 

Q. 8. Examine the papers now handed to you and state whether 
they are correct copies of the said letter of Col. Green to you, dated 
January 3d, 1866, of the letter of Commissioner Theaker to you, 
dated March 9th, 1866, and of your communication upon the same. 

A. I have examined them and compared them with what pur- 
port to be printed copies of the said letters and communication, as 
found at pages 1334, 1335, and 1336 of complainants’ record in the 
case of Andrews et al. v. Carman, above referred to, and | have no 
doubt that the said copies are correct copies of the originals. 


(Complainants’ counsel puts the said copies in evidence, and they 
are marked “Complainants’ Exhibit H. W., F. E., notary public,” 
and “Complainants’ Exhibit H. W. No. 2., F. E., notary public.”) 

(S’g’d) HAMILTON WARD. 


Subscribed and sworn to before me this 16th day of September, 
1880. 
[SEAL.] (S’g’d) FREDERICK EDER, 
Notary Public (29), N. Y. Co. 
Adjourned to Sept. 17th, at 2 p. m. 
(S’g’d) FREDERICK EDER, 
Notary Public. 


1372 CompLaInaAnts’ Exurpit H. W.  F. E., Notary Public. 


U.S. C. Court, Eastern Dist. —. In Equity. 
Wa. D. AnprREws ef al. vs. THropore A. CARMAN. 
Copy. 
Complainants’ Exhibit H. W. C.5S. f., U.S. Com’r. 
CorTLAND VILLAGE, N. Y., Jan. 3rd, 1866. 


Hon. H. Ward. 


My D’r Sir: I hand you the papers for my patent. I have made 
them myself, which my boy has copied, because Waters is too busy 
just before the term, and in fact there is no good patent lawyer here; 
hence if there is anything wanting it is my fault. I thought or I 
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wrote you that I should need a copy of Mudge’s specifications 
1373 & claim, but I know mine & I believe you will find it nearly 

in form. I send it on at once in order to test it. I think no 
model or drawing or model will be necessary, as what I claim is a 
method which I have fully set forth. As near as I can get at the 
claims of Mudge and Suggett without a copy of their papers is this 
(i. e.): Mudge’s claim and mine are exactly identical, while Suggett’s 
only covers a “perforated pipe” constructed as a drill, with which 
neither of ours will interfere as a principal, but which he cannot use 
without infringing my claim. I claim the “ perforated tube” only 
to Jet in the water more freely, which would be implied if it was not 

mentioned, my general claim being allowed. Everything 
13874 Mudge has is mine. He has not an original idea upon the 

subject. I have thought best to set forth the facts. The his- 
tory of my invention — in my affidavit, as I wish to put it on record 
at once, not knowing what may happen. 

Ward, there is money in this and the invention is mine. Every- 
body here so understood it. The sooner the claim is filed the better. 
Until we get the letters nothing had better be said—quiet. If you 
find my papers all riglit put the thing in motion; but you want 
$15. That I have not got to send to-day and cannot send it until after 
the term, and if you find everything in shape but that (7. e.) money 
write to George and tell him what you want. He must advance it 

rather than the thing should be delayed. If you can get my 
1375 War. Dep. claim allowed, or a part of it, I would come down, 

if we get this through, and help you get a “ good job” — the 
Government, which should pay me something for this invention for 
the use of the army. It is worth $50,000 per year to an army of 
25,000 men stationed in Texas or in dry sand or swampy counties, 

I shall be glad to be informed if you get this all right. Waters 
thinks well of your point and has drawn a plan in accordance. If 
you have any authorities let us have them, 


Very truly, N. W. GREEN, 


Ward, should not even my enemies see that I am worth more 

saved than crushed? 
ISTO CompLarnants’ Exurpir H. W. No. 2. F. E., Notary Public. 
Complainants’ Exhibit H. W. No. 2. C. 8S. T., U.S. Com’r. 
U.S. Patent Orrice, March 9, ’66. 
Hon. Hamilton Ward, House of Representatives. 

Sir: No papers relating to the case of Mr. N. W. Green, of which 
you have spoken, can be found in this office. The filing of a com- 
plete application will elicit the fact of any conflicting application. 

Respectfully yours, T. C. THEAKER, 
Commissioner. 


[have had much trouble with this matter, not being familiar 
with the business of preparing papers for Patent Office. I asked 
the Commissioner to refer the papers to the examiner to see if they 
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were correct in form, stating to him that when it was 
1377 ascertained they were I would pay the $15 and file the papers. 
He said he would do so. I called again, and the Commis- 
sioner informed me that he had just seen the party in charge and 
he would report to me in a day or two at the House. I went home 
to circuit, got back, and day before yesterday spent three hours in 
various places in the Patent Office trying to find the papers. They 
could not be found anywhere. The Commissioner had forgotten 
where he had left them, and after ransacking all their time I 
employed a young man in the office to continue the search. The 
reply from the Commissioner of the result I send you. George 
gave me $15 to pay fee, which IL have. You must employ some 
278 good patent lawyer to make out your papers de novo. Send 
them on. I will pay the $15, and file them. 
Resp’y yours, HAMILTON WARD. 


Has any one interested against you been on here? 
Allegheny Co., N. Y. 


1379 U.S. Cireuit Court, District of Iowa. In Equity. 
Wy. D. ANprReEws ef al. vs. GEorGE Hovey. 
SAME vs. OTHERS. 


Testimony in rebuttal taken on behalf of complainants before me, 
Frederick Eder, a notary public, duly commissioned and sworn, in 
and for the city & county of New York, at the office of J. C. Clay- 
ton, Esq., No. 7 Warren Sts., in said city of New York, under and 
pursuant to the annexed notice. 

New York, Sept. 17, 1S8O—2 p. m. 

Frederick Eder, notary public. 

Present: J. C. Clayton, Esq., counsel for complainants, 

Q. 1. What is your name, residence, and relation to Nelson W. 
Green, the patentee of the driven well involved in this suit ? 

A. Julia A, Green; residence, city of New York; Iam the wife 
of Col, Nelson W. Green; we were married in 1549. 

Q. 2. Where did you live in 1861” 

A. Just outside of Cortland village, in New York State, about a 
quarter of a mile from the agricultural fair grounds. 

Q. 3. Have you heretofore testified as a witness in the suit under 
driven well patent of Andrews and others against Carman in the U. 
S. cireuit court for the eastern district of New York, and also in a 
similar case against Wright and others in the district of Minnesota ? 

A. Yes. 

Q. 4. What knowledge, if any, have you of the invention by your 
husband of the driven well as patented to him and of an experi- 
mental well made on his grounds near your residence in 1851 ? 

A. Previous to that experiment, which was made in the month of 
October, 1861, I had frequently heard him speak of process by which 
he proposed to make a well and obtain water. I recall distinctly 
one conversation at our house, when several officers of his regiment 
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were present, a few days before that experiment was made, when he 
said to those officers, taking a pencil from his pocket: “Suppose 
this pencil was an iron bar; you could drive it into the earth, 
couldn’t you? And, if you drove far enough, you would drive it 
into water. Then, if you withdraw the rod and insert a tube, you 
would have a well, wouldn't you ?” 

Q. 5. Was any objection made or discussion had in regard to his 
method of making wells being practicable; and, if so, by whom ? 

A. There were objections made by Mr. Mudge and Mr. Carmichael. 
There were others present, but I do not remember whether others 

made objections. ; 
1380 (). 6. What were those objections and how did your hus- 
band meet them ? 

A. The principal objection that I remember was that artesian 
wells had always been bored, and that by the means he proposed 
they could probably not obtain more than a pailful of water at a 
time, ifany. He replied that in boring it would require too much 
machinery for removing the earth, but that in driving the earth 
would be packed. I cannot recall his reply to the other objection. 

Q. 7. Did you see that experiment made? Where was it made 
and who were present ? | 

A. I did not see the work done. It was made on my husband’s 
land, back of the house. I saw Mr. Mudge and Mr. Carmichael 
drive into the yard in the morning with tools and materials. My 
husband was there when they came, and I saw him with those par- 
ties standing by the well soon after it was made, on the same day. 

Q. 8. After their experiment and before your husband’s applica- 
tion for a patent did you know or hear of any other parties being 
employed in making wells by this process ? 

A. I heard my husband speak of a well being made by his order 
in the camp ground of his regiment, shortly after this experiment, 
for the purpose, as he said, of furnishing water for his regiment and 
more fully to test the principle of his invention. With that excep- 
tion I neither knew or heard of any parties making wells by his 
process until | heard from him, in the latter part of the year 1865, 
that he then had been recently informed that Mr. Mudge and Mr. 
Suggett were making such wells. 

Q. 9. Do you remember the shooting of Captain McNett, in the 
camp of the regiment on the fair grounds, in the early part of De- 
cember, 1861 ? 

A. I do. 

Q. 10. What was the result of that shooting upon the members of 
the regiment and the people of that community ? 

A. It created intense excitement. The community were divided 

in reference to it and very bitter feelings were manifested. 
1381 Q. 11. Will you please state what knowledge or informa- 
tion you have of the events which followed that affair, arising 
and growing out of it, and from your intimacy with and observation 
of your husband under those difficulties? State how and to what 
extent they affected him. 
A. My husband was suspended from the command of his regi- 
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ment before it left Cortland; was reinstated while the regiment was 
at Albany, and after arriving in the vicinity of Washington was 
again suspended, placed under arrest, and finally deprived of his 
command. He returned home in April, 1862. He was indicted by 
the civil courts for the shooting of McNett, and from that time on 
until his trial under the indictment, in May, 1866, he was continu- 
ally harassed by this affair, and the animosities, divisions, suits, and 
dissensions in the community and in the church of which he was a 
member, all which grew out of it, and he devoted his entire time, 
thought, and mind to these troubles and devising means to secure 
his acquittal from the indictment, his reinstatement in command of 
his regiment, and relief from his suits and difficulties to the exclu- 
sion of all ordinary business. During those years, from 1862 to 1866, 
he wus entirely unfitted for ordinary business, his troubles excluding 
almost all else from his mind, and he neither performed any labor 
nor attended to any business from which any profit or income was de- 
rived for the support of himself and family; his entire habits appeared 
to change: he dwelt continually upon his difficulties and troubles and 
could not seem to divest himself of them for any length of time, his 
conversation with friends who called inevitably running into that 
channel, whatever subject might be started. [| would state that upon 
the question of his removal from the command of his regiment, that 
his having been educated at West Point seemed to cause him to greatly 
magnify its importance and consequences, and his persecutions for 
having done an act, the performance of which he seemed to con- 
sider was a stern duty in accordance with his military education, 

appeared to irritate and annoy him to a degree that, to a per- 
1582 son not familiar with his position and antecedents, would have 

appeared entirely unwarranted ; this peculiarity, referable, as 
I believe, to his education and the inability of others fully to appre- 
ciate his feelings on the subject, undoubtedly led in a great measure 
to his avoidance of society when at home, from which he was much 
of the time absent. 

Q. 12. What was the change in Col. Green’s habits after the shoot- 
ing of McNett and during those troubles ? 

A. He was less sociable, more irritable and excitable, had less in- 
tercourse with the neighbors, studiously avoided zeneral society, and 
instead of taking a lively interest in neighborhood and general af- 
fairs and his business, as he had previously done, he neglected all, 
dwelling continually upon his unjust dismissal from the regiment, 
his unwarranted indictment by the civil court, and his church 
troubles, on which subjects he was morbidly sensitive. 

Q. 13. How did he support his family ? 

A. By savings previously made and by mortgaging his property 
and incurring debts. 

®. 14. Were there or not portions of his time from 1862 to 1866 
when he was free from the accion and the excitement you have 
described as caused by these troubles ? 

A. No periods of any considerable length ; he was quieter when 
we were alone at home than when others were present, but a preoc- 
cupied, absorbed condition was at all times more or less apparent 
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when he was not under the influence of immediate active excite- 
ment. 


Further examination adjourned to September 18th, 1880, at 11 
a.m. 
(S’g’d) FREDERICK EDER, 
Notary Public. 


Examination continued at office of J. C. Clayton, Esq., at 11 a. m., 
Sept. 18th, 1880. 


Present: Wm. D. Andrews on tie part of the complainants; no 
one appearing on the part of the defendants. 


1383 Testimony of Mrs. Julia A. Green Continued. 


Q. 15. Of what church was your husband a member, and were you 
or not a member of the same church ? 

A. Grace Episcopal chureh,of which the Rev. Thomas G. Meachem 
was pastor, in the village of Cortland, and I was also a member of 
the same church. 

Q. 16. Please give any particulars you may be able to do in re- 
gard to the animosities and dissensions that arose in the church, 
and what, so far as your husband was concerned, was the result in 
the church. 

A. The difficulty in the church commenced from the fact of my 
husband being intensely loyal, while Mr. Meachem opposed the war, 
and instructed Mr. Green that the church required him to be peace- 
able, and insisted it was wrong for him to raise men to put down the 
rebellion. Mr. Green answered, “If the church is against the country 
it may go to hell.” This was the commencement of the church 
difficulty. Captain MeNett, of my husband’s regiment, was also a 
member of the Episcopal church, but not of this church. The mem- 
bers of the church became divided in feeling on the subject of the 
war, which feeling became very bitter, and was greatly enhanced by 
the fact of the shooting of Capt. McNett by Col. Green, and the final 
result, as regarded my husband, was that he was suspended from the 
communion. Col. Green then brought suit for libel against the 
Rey. Mr. Meachem, which never came to final trial: but after the 
disagreement of the jury in the McNett case, by agreement, both 
suits were withdrawn and the matter was ended, so far as any legal 
action was concerned. 

Q. 17. Had the intense excitement and bitterness you have spoken 
of died out before this trial of Col. Green under the indictment ? 

A. It had not. It gradually died away to a great extent after the 
trial. 

Q. 18. Who were the officers of the regiment who were present at 
the conversation at your house when, as you have stated, Col. Green 
suggested the making of a well by the new method that he then pro- 

vosed ? 
1384 A. Mr. Byron Mudge, James C. Carmichael, Heman F. 
Robinson; A. J. Todd was also present. He was a member 
of the drill squad, but was not an officer. 
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Q. 19. What led to the discussion in regard to obtaining water at 
this time? 

A. It was in consequence of the then recently reported capture of 
Col. Mulligan at Lexington, Missouri, which was said to be occa- 
sioned by the scarcity of water. My husband said some means must 
be devised for obtaining water for the regiment. 

Q. 20. What, if anything, was said at that meeting in regard to 
making an experiment to test the feasibility and practicability of 
procuring water from the earth by the method or process that Col. 
Green there suggested and explained ? 

A. It was there arranged that a portion of the officers should 
make an experiment on my husband’s premises to test the practi- 
cability of his plan. This arrangement was made at Col. Green’s 
suggestion and by his request. 

Q. 21. Did he or not give directions as to what was to be done, 
and where ” 

A. He did give such directions to have the experiment made on 
his own premises. 

Q. 22. Who did Col. Green direct to make that experiment? 

A. Mr. Mudge and Mr. Carmichael. 

Q. 23. How long after this conversation was it until the experi- 
ment was made ? 

A. Within a day or two. 

(. 24. Did you see those parties present and making that experi- 
ment? 

A. I saw them drive into the yard with tools, but did not see the 
experiment made. After the well was finished I saw them standing 
at the well with my husband. 

Q. 25. Did you or not, at or about the time that experiment was 
made, hear any conversation between your husband and the parties 
who made the experiment in regard to it, and particularly as to its 
success? And, if you did, please state what you heard. 

A. I heard my husband say as they turned away from the well 
on completing the experiment, “ Now, boys, don’t you see this is a 

success ?” 
1385 Q. 26. By what name was the encampment of the 76th 
regiment upon the fair ground at Cortland then known ? 

A. Camp Campbell. 

Q. 27. When your husband told you, as you have stated, in the 
latter part of the year 1865, that he had then been recently informed 
that Mr. Mudge and Mr. Suggett were making wells such as had 
been made by his method or process, the one near your house and 
the other upon the camp ground, what action, if any, did he take in 
the matter? 

A. He himself drew up and wrote out an application for a patent, 
which he forwarded to Washington. 

Q. 28. When did he make and forward this application ? 

A. In the early part of January, 1866. 

Q. 29. Had you or not ever heard or known of any wells being 
made like the two you have mentioned as having been made by 
your husband’s directions and under his method, other than the 
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two you have named, from that time down to the time in 1865, when 
you have stated that your husband told you that he had then 
recently been informed that Mudge and Suggett were making such 


). 30. Did wour husband claim that the method or process he de- 
ors al Vour house for obtaining Water from Ure earth 
Was ! \ Set « vee led 30” 
i. ae i 
(). 31. Did wou or not, previously to 186), ever Know or hear of 


b iming to be the inventor or orginator of that 
method ” 

A. I did not. 

Q. 32. You have spoken of Col. Green being present during the 
making of the experiment on his premises near your house ; please 
state, if you know, how long he was present during the making of 
that experiment? 

A. 1 saw him there at two different times, but how long he was 
present I do not know. 

Q. 33. Did you ever hear Col. Green express any intention of 
abandoning his invention of this new process of obtaining water, or 

dedicating it to the public? 
1386 A. I did not. 

Q. 34. You have spoken of the shooting of Capt. McNett, 
and of the excitement growing out of that shooting; by whom was 
that shooting done? 

A. By my husband, Col. Green. 

Q. 35. What do you know concerning any excitement in the camp 


of the regiment after that shooting, and of the fears that were enter- 
tained of an attack upon the camp, and the preparations that were 
made to defend it and Col, Green Y 

A. There was great excitement in the camp, and to guard against 
an attack that they feared might be made against the regiment and 
my husband, they sent to Truxton fora cannon, and stationed sen- 
tinels between the house and camp ground, and also around our 
house, for Col. Green’s profection. 

(. 36. You have spoken of your husband’s troubles and change 
of habits in consequence of the difficulties arising from the church 
matters and the shooting of Capt. MeNett; please state what was 
your husband’s habit during those years from 1862 to 1866, as to 
observing What was occurring about the village, and when at home 
as to couversing upon and taking an interest in village and neigh- 
borhood topics. 

A. He appeared not to observe or interest himself in such matters 
or topics, and consequently when at home he did not converse upon 
such matters. 

Q. 37. What had been his practice and habit in that respect pre- 
vious to his connection with the 76th regiment and the time of the 
shooting of Capt. McNett ? 

A. He was always interested in town matters, and was of a very 
social turn of mind and mixed and associated freely with his friends 


and neighbors. 
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Q. 38. During the years from 1862 to 1865, was he or not, during 
any of the time, free from the absorption and excitement that you 
have spoken of? 

A. He was never entirely free, but at some times more than at 
others. 

Q. 39. What portion of the time during those years was Col. Green 

absent from home and from the village” 
ISST=1S A. A large portion of the time: in some of Chose years 
the greater portion of the Ome. 

Q. 40. What were his habits as to visiting tn the village during 
those years ” 

A. 1 do not remember of his making more than one or two visits 
during that time. 

Q. 41. Did you yourself continue to visit among your friends and 
acquaintances in the village during those years? 

A. I did more than he did, but not as much as formerly. 

(). 42. When did Colonel Green obtain relief from this state of 
mind you have described as arising from the troubles you have 
named ? 

A. Not until after the trial on the indictment in 1866. 

Q. 43. Did he appear to be at once relieved, and did he return to 
his former social habits, or was the change gradual ? 

A. He wasin a great measure relieved atonce; heseemed to have 
a great load taken from his mind, but, as I believe, in consequence 
of the continued strain and excitement he had been subjected to 
and the reaction consequent upon the relief, he was left in a weak 
and worn condition, which terminated in an attack of typhoid fever, 
from the effects of which he did not fully recover for about two 
years, 

Q. 44. Please state who composed your family in 1861 to 1866. 

A. My husband, myself, and four children. 

(Signed) JULIA A, GREEN, 


Subscribed and sworn to before me this 18th day of September, 
1LSS0. 
[ SEAL. } (Signed) FREDERICK EDER, 
Notary Public (29), N. Y. Qo. 


399  Jupson C. NELSON again called for complainants, and being 
duly sworn, testified as follows: 
Q. 1. State your name, age, residence, and occupation. 
A. My name is Judson C. Nelson; aged 56 years: residence, 
Truxton, Cortland county, New York, and occupation, physician 
and surgeon. 


1400 Q. 2. Please state how long you have: been a practicing 
physician and surgeon, and where. 
A. I have practiced medicine and surgery 32 years at Truxton, 
N. Y., except three years in the military service. 
Q. 3. Please state whether during this period you have held any, 
and, if so, what, positions of public trust, and when. 


360 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


A. I have held the position of supervisor of my town of Truxton 
for nine consecutive years now—since 1872. I represented this as- 
sembly district in the State Legislature in 1876. 

Q. 4. You say that you were in the miliiary service for three years ; 
state, if you will, what three years and in what capacity. 

A. I was commissioned the 11th day of October, 1861, as surgeon 
of the 76th regiment of New York Volunteers. My appointment 
as such was of that date, but my commission was dated some time 
in January, 1862, with rank to date from October 11th, 1861. Dur- 
ing the time from my appointment I was in service as the surgeon 
of that regiment. 

Q. 5. That regiment was raised and quartered here in Cortland, 
under the command of Colonel Nelson W. Green, in the summer 
and fall of 1861, was it not? 

A. My recollection is that the organization of that regiment was 
begun in September of 1861; my connection with it as surgeon 
began the 11th of October, 1861. I was appointed as surgeon by 
the surgeon-general of New York State, Dr. 8S. O. Vanderpoel. 

Q. 6. State w'iether you spent any time with the regiment while 
quartered here in Cortland and prior to its removal, by way of Al- 
bany, to the field, in the fall or early winter of 1861. 

A. I did. 
1401 (). 7. When did you become acquainted with Colonel Green, 
and how long and how intimately since that acquaintance 
began have you known him? 

A. I think I first knew him and became acquainted with him in 
September of 1861; from that time I knew him as I knew other men 
in the regiment until about February, 1862. 

Q. 8. State whether your acquaintance with him began as the 
acting colonel of the 76th regiment. 

A. I think at the time I was first introduced to him the regiment 
was not sufficiently organized to have a colonel. I think that soon 
after my acquaintance with him began he was appointed command- 
ant of the recruiting post here at Cortland, and afterwards became 
the colonel of the regiment. 

Q. 9. State, if you please, if you left with the regiment when it 
departed from Cortland on its way to the field, and how long you 
continued with it,and whether you did so continue with it until 
after Colonel Green’s separation from it. 

A. I left here with the regiment and remained with it until the 
10th of July, 1862, when I was obliged to resign on account of ill 
health and go into another branch of service—the hospital depart- 
ment. I remained with the regiment until after Colonel Green was 
discharged. 

Q. 10. Now, Doctor, please state how well and intimately you 
became acquainted with him during his connection with the regi- 
ment. 

A. I knew him pretty well, as well as a man would, naturally, 
who camped together; our relations were always very pleasant. 
We knew each other very well, but, perhaps, not intimately. We 
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consulted together with regard to the men and the affairs in the 
medical department of the regiment. 

Q. 11. Please describe Colonel Green as you first knew him when 
you became connected with the regiment and before its departure 
from Cortland, and particularly with reference to his mental char- 

acteristics, as you observed them at that period. 
1402 A. Ishould judge him then to be about 35 to 40 years of age; 
he appeared to me as being a very bright, affable, and genial 
gentleman when I first knew him; he acted enthusiastic. 

Q. 12. How was he in conduct and conversation—whether slow 
and considerate or earnest and impulsive? Please describe him in 
this respect, according to your own ideas and observation in the 
earlier part of your acquaintance with him. 

A. I remember him as being earnest and impulsive on my first 
acquaintance. 

Q. 13. Did you know about the shooting affair by Colonel Green 
of Captain MeNett, occurring here at camp in Cortland, for alleged 
mutiny or disobedience of orders? 

A. I was not in camp at the time of the shooting. I was in my 
quarters at the Cortland house in Cortland village. I was sum- 
moned to camp to dress the wounds of Captain McNett; I heard of 
the shooting, but knew nothing of the circumstances of the shooting. 

Q. 14. State whether you heard of a new method of well-making 
that had been adopted in producing a well upon the fair ground and 
camp of the regiment; and, if so, state which occurred first, accord- 
ing to your knowledge and recollection, the putting down of the 
well or the shooting of McNett by the Colonel ? 

A. My attention was called to the well question before I saw the 
well by Colonel Green, I think, if my memory is correct, and I 
think it is. It made an impression on me at the time. He came 
into my room at the Cortland House (Colonel Green) and says to 
me in his usual enthusiastic way, “ Doc, we have got a nice thing 

to take with us; we have a pipe that we can drive into the 
1403 ground whenever we go into camp;” and, referring to a re- 

port that was then prevalent in the camp about the poisoning 
of springs and wells by the rebels, he said: “ We will secure pure 
water.” Perhaps I do not give his exact phraseology, but that is 
the import of it. I think he said that one of our men that is going 
with us is going to put it down. He mentioned Byron Mudge as 
being the man; afterwards I saw the well. I have no recollection 
as to whether it was before or after the shooting affair that I saw the 
well. 

Q. 15. Are you able to state whether it was near or remote from 
the date of the shooting affair—whether before or after? 

A. I do not think I can state the time in relation to the shooting 
affair. 

Q. 16. Are you able to state, or not, whether the time when 
Colonel Green called your attention to this well was after or before 
the regiment departed from Cortland to the field in the fall of 1861? 

A. It was before we left. The conversation with Colonel Green, 
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to which I have referred, was while we were encamped here at Cort- 
land. 

Q.17. You say you heard of the shooting affair of McNett, and 
was called upon to dress his wound ; now, please state, Doctor, what 
your knowledge is, from observation here in Cortland and vicinity, 
as to the result or results of that affair, as to Colonel Green and his 
position in the regiment? 

A. It produced a wonderful excitement in the regiment and in 
the town,as Iremember it. Colontl Green was arrested by the civil 
authorities. General Wood, of Livingston county, was called here. 
The regiment went to Albany under Wood’s command, and _ there 

was a court of inquiry there. I went to Albany with the 
1404 regiment. I do not remember how long we were there; two 

or three weeks, I should think. From Albany the regiment 
went to New York; camped in the park. We then went to Riker’s 
Island. It is my recollection we were on the island a week or ten 
days. We then went to Washington. The result of the court of 
inquiry at Albany was the restoration of Green to his command, and 
he went to Washington in command of the regiment. 


Proceedings adjourned until Tuesday, September 14th, 1880, at 
9 o'clock a. m., at this place. 


Turespay, September 14th, 1880—9 o’clock a. m. 

Convened pursuant to adjournment. 

Complainants appear by Noah J. Parsons; defendants do not 
appear. 

By request of complainants, proceedings held open for the ap- 
pearance of the witness Judson C. Nelson until 10.45 o’clock a. m., 
at which time witness appears. 

Complainants appear by Hon. Milo Goodrich ; defendant appears 
by John W. Suggett, Esq. 


Examination of Jupson C. NeEtson resumed: 


Q. 18. Please state, Doctor, what is the function of the surgeon of 
a regiment, and what your duties were when you became the surgeon 
of the 76th regiment. 

A. The surgeon has the general supervison of the sanitary and 
health regulations of the regiment. He provides hospital accommo- 
dations, causes the sick and wounded to be treated, cared for, and 
nursed ; he has tlié care of both soldiers and officers in his depart- 
ment, and his authority therein is independent of the commandant 
of the regiment. I exercised those functions with respect to the 

76th regiment. 


1405 Q. 19. Did you have the care, and take it, over the regiment 
generally, including both men and officers? 
A. I did. 


Q. 20. After the regiment reached Washington, was Colonel Green 
again arrested and made the subject of a court-martial or a court of 
inquiry as the commandant of the regiment ? 

A. He was. 
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Q. 21. At what period of time, as near as you are able to state ? 
A. I think it was in the first part of February in the year 1862. 
I have nothing to refresh my recollection. 
1406 Q. 22. You may state, Doctor, whether you were a witness 
before the inquiry, whether by court-martial or otherwise, 
which was had there at Washington in respect to Colonel Green. 
A. I was. 
Q. 23. State further, if you please, whether, after that proceeding 
ras had there, Colonel Green ever had the commandof the regiment, 
or thereafter continued in the military service of the country, so far 
as you know. 
A. He never had the command of the regiment after that, but I 
think he remained in the service—military service—until about the 
first part of June, 1862. 


By Mr. SuaGerr: 


Q. 24. Do you understand that the proceedings of that military 
court are a matter of record? 
A. I suppose they are, or are in writing on file. 
Q. 25. Do you understand also that any order made upon any al- 
leged finding of that court is also a matter of record ? 
A. I suppose it is, or is in writing on file. 
1407 Q. 26. Was the testimony that you gave before that military 
court reduced to writing in your presence and subscribed by 
you? 
A. It was reduced to writing, and it is my recollection that it was 
subscribed by me, but I will not swear positively as to that. 


Proceedings adjourned until 1.80 o’clock p. m. 


1.30 o’CLOCK P. M. 
Convened pursuant to adjournment. 
Complainants appear by Noah J. Parsons, Esq. 
sy request of complainants, proceedings are held open to await the 
appearange of Hon. Milo Goodrich until 2 o'clock p. m., at which 
time complainants appear by Hon. Milo Goodrich. Defendant ap- 


. 


pears by John W. Suggett, Esq. 
Direct examination of Jupson ©. NeLuson resumed: 


Q. 27. Under what officer or department of Government was the 
court-martial or court of inquiry, whichever it was, made, as you 
understood ? 

A. I understood that it was a court-martial or a commission ap- 
pointed by the Secretary of War to take evidence and report to him ; 
I may possibly not be correct about that, but it was my understand- 
ing. 

Q. 28. Do you know whether there was any action, and, if so, 
what, on the part of the officers of the regiment, leading to that in- 
quiry ? 

A. There was action taken by the officers, but it is so long ago 
that Iam unable to remember whether it was a petition signed by 
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the officers of the regiment to have Colonel Green removed, or 
whether there were charges preferred against him. 

Q. 29. Now, Doctor, please state as to the mental condition of Col- 
onel Green as it existed from your observations, after the time of the 

McNett shooting down to the time of his discharge from the 
1408 service, giving details as to times within this period, accord- 
ing to you knowledge and observation. 

A. He appeared to be under unusual mental excitement. I do 
not know as that dated particularly from the time of the McNett 
shooting. He appeared to be excited at times before the shooting, 
more than a man would ordinarily. I think, with the growth of the 
regiment and the increase of responsibilities and perplexities of the 
overwork and details of the orginization, he grew more excitable and 
irascible, so much so that he seemed to lose control of himself and 
his actions at times; when anything was going wrong, or when he 
met with any obstacles, this was the case. 

Q. 30. State whether this condition of excitability increased or not 
after the regiment left Cortland and down to the time of his final 
discharge from the army. 

A. I think it did increase until the time of his suspension ; after 
that he went out from under my observation. 

Q. 31. Do you mean his suspension that occurred at Washington ? 

A. Yes, sir. 

Q. 32. State, Doctor, what you observed in his conduct and con- 
versations immediately and shortly before the proceedings were 
taken at Washington for his removal from the command of the 
regiment, as you have stated ? 

A. His manner was unusually excited; he gave some unusual 

orders; he was unusually taciturn at times; on some days he 
1409 appeared naturally and well; it used to be remarked that 

“this is one of the Colonel’s good days,” and again, when it 
took the other turn, it was remarked that “there was going to be 
trouble that day ;” he seemed to entertain the idea that the officers 
with whom he was connected, both superior and inferior, were trying 
to overreach him or were plotting against him; he carried that idea 
in his conversation. 

Q. 33. In your practice as a physician, has it occurred that you 
have had for patients persons afflicted with mental aberration, and 
have you been called upon, in the relations of personal practice, to 


administer therefor ? 


A. I have had that class of patients, and have administered to 
them. 

Q. 34. State whether, after the arrival of the regiment at Wash- 
ington in the early part of 1862, charges of insanity were circulated 
in camp against Colonel Green. 

A. I think insanity was one of the charges. I think there was 
a set of written charges circulated among and signed by the officers. 
I do not think they were circulated among the men. I was not in 
a position to hear much of the discussion among the men; it was 
discussed more or less among the officers. I think insanity was one 
of the list of written charges against him. The question of Colonel 
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Green’s insanity was discussed among the officers of the regiment. 

Q. 35. Please state what change, if any, you discovered in Colonel 
Green’s conduct and conversations from the time he left Cortland 
with the regiment down to the time of his suspension from command 
at Washington on the charges referred to. 

A. I do not recall any particular changes other than what I have 
already answered. 

Q. 36. Now, Doctor, from your knowledge and observation 

1410 of Colonel Green and his conduct and conversations, particu- 

larly after the arrival of the regiment in Washington in the 

winter of 1862, and thereafter as long: as you continued to see him, 

what is your opinion, as a physician, as to whether Colonel Green, 

at the period referred to, was rational in his conduct and conversa- 
tions, or otherwise ? 

A. It is my opinion that while he had lucid periods and acted 
well under favorable circumstances he was rational; under adverse 
circumstances he would lose control of himself and his actions. 

Q. 37. During that period, viz., from the time when the regiment 
arrived in Washington, in the winter of 1862, down to the time of 
his suspension from command there, state whether you had at times 
seen him when he exhibited, in conduct and conversation, irration- 
ality of mind. 

A. | have, or I did. 


Direct examination of this witness closed. 


Complainants’ counsel, Mr. Goodrich, here leaves the examina- 
tion in charge of Mr. D. L. Hurlbut, Esq., who appears for com- 
plainants. 


Cross-examination: 


X Q. 38. Have you ever been sworn in this or any other case 
wherein this pretended driven well patent was at issue? 

A. I have not. 

X Q. 39. Where did you reside from 1871 to 1876? 

A. At Truxton, Cortland county. 

X Q. 40. How far is Truxton from Cortland village, where you 

are now testifying? 
1411 A. About twelve miles. 
X Q. 41. When did you first know that you were to be a 
witness in this case? 

A. A little more than a week ago. 

X Q. 42. How did you then know it? 

A. Mr. Goodrich and Mr. Parsons and Mr. Andrews called at my 
place and said to me that they had discovered that I had given 
some evidence at Washington in 1862 in relation to the mental con- 
dition of Colonel Green, and wanted to know if I remembered the 
circumstances of that inquiry and import or substance of that evi- 
dence; if so, they desired to call me as a witness. 

X Q. 43. When did the 76th regiment go into camp on the fair 
ground in this village? 
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A. My recollection is that it went into camp in the first part of 
September, 1861, but I do not know as I am correct about it. 

X Q. 44. Did the regiment have any organization prior to the 
time that the camp was formed ? 

A. I think not. 

X Q. 45. On reflection will you say that it was not the 26th of 
September, 1861, that a camp was first formed for this regiment on 
the said fair ground ? 

A..That possibly might have been the time. 

X Q. 46. After that camp was first formed were not soldiers 
coming in from all parts of the county and adjoining counties up 
to the time when the regiment left? Please state generally what 
were the facts in this connection. 

A. They were enlisting and coming in from different towns in 
this county and from other counties after my connection with the 
camp; I did not go into camp when it was first formed; my con- 
nection with the camp commenced the 11th of October. 

X Q. 47. From the time you first became acquainted with the 
camp up to the time when the regiment Jeft, state whether or not 
that camp was the most public and common place in the village; 
state, also, if there was not a constant siream of persons and men 

passing backwards and forwards from the camp to the village, 
1412 and vice versa; state also if the relatives and friends of the 

soldiers and other civilians, both men and women, were vot 
constantly, during the day-time, in and about the camp; I will 
confine your answer from the time you first became connected with 
the regiment. ; 

A. At the time of my first connection with the regiment there 
was a guard mounted at the gate, and people were not permitted to 
pass at will onto the grounds or the soldiers to pass off, but they did 
so very generally by permits from the colonel or officer of the daf, 
as I remember it. I think it continued so during the time we were 
encamped there, excepting, perhaps, one or two days during the 
MeNett affair, when the permits were restricted. I think the citi- 
zens of the village were generally permitted to go on the camp 
grounds by obtaining permits. I think a large number availed 
themselves of this privilege. 

X Q. 48. About how many men were there in the regiment at the 
time you first became connected with it on the 4th of October, 1861 ? 

A. I have no means of knowing, but my impression is that there 
was between two and three hundred men enlisted at that time. 

X Q. 49. "This camp was then considered a military post, was it 
not? 

A. I think it was, or a recruiting post. 

X Q. 50. When were you mustered into the service of the State 
or of the United States? 

A. The muster was subsequent to my appointment and report for 
duty, but I cannot remember the date. 

X Q. 51. What is the date of your commission ? 

A. I do not remember; it was in January, 1862; the officers of 
the regiment received their commissions while we were in Albany. 
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X Q. 52. Up to the time of receiving your commissions you were 
but a quasi military organization, were you not? 

A. I think, after our appointment and muster into the United 
States service, we were an organization as much as we ever 

were. 
1413 X Q. 53. Then you attach significance to be mustered into 
the service; prior to that time were you but a quasi military 
organization ? 

A. I understand that we were in the State service until the date 
of muster. We were organized as State troops; from the date of 
muster we were in the United States service. I do not think the 
mustering affected the organization. We exchanged service. 

X Q. 54. Were there not some persons who voluntarily donated 
their services and acted in the capacity of officers in drilling men 
and perfecting the organization of the regiment, while in Courtland 
village, who were not appointed or enlisted in the State service, nor 
mustered into the United States service ? 

A. I do not recall any such cases now, but there might have been ; 
on reflection I think there were such individuals who acted there, 
but who did not subsequently receive appointments. 

X Q. 55. Was not this so as to Byron Mudge and James C. Car- 
michael ? , 

A. I think Byron Mudge acted there in the capacity of a lieuten- 
ant, expecting to receive an appointment or commission, but in 
some way failed. I do not know how. J. ©. Carmichael, according 
to my recollection, received from the State the appointment of lieu- 
tenant-colonel or major. When the regiment arrived at Albany it 
was not up to the requisite number of men, and we were consoli- 
dated with another skeleton regiment from Otsego county, the Otsego 
regiment having a full complement of officers, and in this consoli- 
dation Carmichael was rendered a supernumerary and was thrown 
out; Colonel John D. Shaul, of the Otsego regiment, was commis- 
sioned lieutenant-colonel of the 76th regiment. I understand that 
Carmichael was appointed lieutenant-colonel in another regiment. 

X Q. 56. When was it that Colonel Green came down to your 
quarters at the Cortland House? Fix the time as near as you can. 

A. I am unable to fix the time. 

X Q. 56. What time of day was it that he came down ? 

A. My impression is that it was in the evening. 

X Q. 58. Did he there claim that he had invented or discovered 

this new method of making wells? 
1414 A. I do not think he did. 
X Q. 59. Who was present in the room at the time that he 
told you about this well? 

A. My recollection is that Captain Grover was there, and I do not 
know but Chaplain Richardson, but I am not certain. 

X Q. 60. Who showed you the well afterwards? 

A. I do not remeinber. 

X Q. 61. Did not Byron Mudge call your attention to it? 

A. I do not remember that he did. 
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X Q. 62. Did the making of this well at that time become a sub- 
ject of some taik and conversation among the officers and men and 
citizens, and did it appear to be generally known by them? 

A. It was a subject of remark, but I do not know how generally 
it was known. 

X Q. 68. Did you not hear Mudge’s name frequently mentioned 
with reference to it? 

A. Ido not remember hearing his name mentioned in connection 
with it, except by Col. Green. 

X Q. 64. After the regiment arrived in Albany, which was on the 
night of the 18th of December, 1861, about how many days had 
elapsed since Col. Green was relieved from the command of the regi- 
ment ? 

A. He was relieved a few days after the shooting. I do not re- 
member the date. 

X Q. 65. How long after you arrived in Albany was it before you 
left Albany for New York? 

A. I should think it was three or four weeks. I have no means 
of knowing now. 

X Q. 66. Did not Col. Green, immediately after the arrival of the 
regiment at Albany, apply to the Governor of the State to convene 
a court of inquiry for the purpose of investigating his conduct in 
shooting McNett, so that if found justified he might be restored to 
his command ? 

A. I so understood it. 

X Q. 67. And did the Governor comply with that request ? 

A. I think he did. 

X Q. 68. And were you not a witness before that court? 
1415 A. I was not. 
X Q. 69. Were you present? 

A. I was not. 

X Q. 70. And did that court make such findings that Col. Green 
was restored to his command? 

A. That was my understanding. 

X Q. 71. If the regiment, from the time that the officers and the 
men were mustered, was in the service of the United States how 
could a court of inquiry be convened by the Governor of the State? 

A. I presume that they were not under the jurisdiction of the 
United States until they reported for duty at Washington. 

X Q. 72. Did not Col. Green, as you understood, personally appear 
before that court of inquiry and conduct his own defense mainly, 
presenting a learned and exhaustive argument upon martial law 
applicable to the subject ? 

A. I am unable to state whether he appeared in person or by 
counsel. I was not present. 

X Q. 73. After his restoration to the command the regiment was 
full to the standard number, was it not ? 

A. I think it was. 

X Q. 74. And after being thus restored Col. Green assumed all 
the perplexities and responsibilities devolving upon the colonel of a 
full regiment; is not this so? 
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A. I think so. 

X Q. 75. How soon after the Colonel’s restoration was it that the 
regiment went to New York ? 

A. I do not remember as to the time. 

X Q. 76. When the regiment was at Albany and its organization 
being completed, and it was preparing very shortly to leave, and Col. 
Green had just passed through the trial of the court of inquiry, was 
he not then under as mucli if not more excitement than he was sub- 
sequently in Washington after the regiment had passed into one of 
the forts there and had become accustomed to regular service and 
the usual duties and incidents of ordinary camp life? 

A. I think he had a feeling of relief after that. The responsibility 
was less and the excitement was less while in Albany than after- 

wards or before we left here. 
1416 X Q. 77. When did Col. Green become most excited by 
reason of the responsibilities consequent upon his being 
colonel of the regiment ? 

A. Aside from two or three days of this MeNett embroglio here 
in Cortland, he exhibited more excitement when at Washington and 
going into camp and after going into camp at Washington. 

X Q. 78. Was Col. Green imprisoned or restrained of his liberty 
for the shooting of McNett by the civil authorities? 

A. I understood that he was under arrest, but not confined. 


Proceedings adjourned until 7.30 o’clock p. m., at room 15 Mes- 
senger House, Cortland village, New York. 


7.30 O'CLOCK P. M. 
Convened pursuant to adjournment. 


D. L. Hurlbut, Esq., appears for complainants; John W. Suggett, 
Esq., for defendants. 


Cross-examination of Jupson C. NELSON resumed: 


X Q. 79. You have stated that there was a great deal of excite- 
ment immediately after the shooting of McNett. Did not the officers 
of the regiment, including yourself, sign a paper asking that Col. 
Green be not removed on account thereof? 

A. I do not now remember of such a paper. The officers, includ- 
ing myself, were pretty generally in favor of retaining him, but I 
do not recollect of such a paper; I think the feeling among the 
officers would be to sign such a paper; I know I would myself. 

X Q. 80. Then at this time his mental condition was such that 
you, as surgeon of the regiment, believed and considered him a 
proper person to command the same, did you not? 

A. I believed that the excitement under which he was 
1417 laboring at the time would soon pass over and was only tem- 
porary,and when passed over that he would resume what had 

been his usual condition and conduct. 

X Q. 81. Did you not, on or about this time, in a letter or peti- 
tion to Governor Morgan, state that “ Colonel Green, commanding 
the 76th regiment, is an earnest, patriotic, and Christian man; he 

47—16 
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is an energetic, thorough, and competent officer; he has the confi- 
dence and lowe of both | his ofiicersand men; we love him as aman, 
respect him as an officer, and will obey him as commander of his 
regiment?” 

‘A. I think that was generally the sentiment among the officers 
and men of the regiment, which I shared with them. 

X Q. 82. About ‘nineteen years having passed, do you wish now 
to change your estimate of Colonel Green as quoted above, you hav- 
ing m: ide the same at that time when everything was fresh in your 
mind ? 

A. My estimate of Colonel Green was changed in less than six 
months after that. time; I do not wish to change it now;, it was 
changed the ‘n by subsequent events. 

X Q. 83. You, as surgeon of that regiment, did not, at or about the 
time of the shooting of McNett, recommend to Governor Morgan 
Colonel Green as being a fit person to command that regiment, be- 
liev ing that he was then suffering from any mental aberration, did 
your : 

A. I did not believe at that time that he was suffering from any 
mental aberration ; I considered it a rash act and committed under 
extraordinary circumstances, and believed, with other officers of the 
regiment, that it should be overlooked and condoned until followed 
by other indiscreet acts, which gave it the importance and weight 
that it subsequently acquired in connection with other acts which 
followed. 

X Q. S84. Up to the time of making this statement, then, at or 
after the time of the shooting of McNett, you, as surgeon of that 
regiment, having in charge the health of its officers as well as men, 
had noticed nothing peculiar in the appearance, acts, or conduct of 

Colonel Green which led you to believe or suppose that he 
1418 was suffering from or had any derangement of his mind or 
faculties in any way; please answer directly, is not this so” 

A. I had noticed some peculiarities about Colonel Green, but it 
had not impressed my mind strongly, and did not occur to me at 
the time that he was deranged or mentally wrong. 

X Q. 85. If he was “an energetic, thorough, and competent officer ” 
at that time he could not have been suffering from any derange- 
ment of mind, could he? 

A. I should think not. 

X Q. 86. Did your observation of him consist in a professional 
way, or simply as an individual? 

[ might say both. 

X Q. 87. Did you treat him for this difficulty ? 

A. I did not. 

X Q. 88. Did you make any personal examination of him ? 

A. l did not 

X Q. 59 Then your only knowledge of him, in a professional way, 


was that you, as surgeon of that regiment, had him, with the rest, 
under your general care as regards their health ; is this not so? 

\ nkK that Is so 

\ ' © Lith of Qeteber, 186], unul the time the regi- 
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ment arrived in Washington, about how many times a day did you 
see Colonel Green ? 

A. I could not state any number of times or make any esiimate; 
I used to see him frequently during the day; some days more than 
others, when I was with the regiment; [ was not constantly with 
them. 

X Q.91. When did yon first begin to think that Colonel Green 
might be suffering from an aberration of mind? 

A. Well, it was more strongly impressed upon my mind after 
arriving at Washington than before. 

X Q. 92. Then, previous to that time you had not become con- 
vinced that Colonel Green had any mental aberration, had vou? 

A. 1 had no confirmed belief about it at that time. 

X Q. 93. Do you remember that on the 16th day of Janu- 

1419 ary, 1862, a flag or stand of colors was presented to the regi- 

ment, at Albany, by Mrs. Samuel Campbell, of New York 
Mills, by her son, S. R. Campbell, Esq.? 

A. I have a recollection of the occurrence, but was not personally 
present. 

X Q. 94. Do you know anything about the speech that Colonel 
Green made personally when accepting those colors? 

A. Personally, I do not. 

X Q. 95. Where were you at this time? 

A. I do not remember; the stand of colors was presented at the 
Capitol, at Albany, and the regiment was marched down there, but 
I have no recollection of being present myself. 

X Q. 96. 1 now hand to you a copy of Judge A. P.Smith’s History 
of the 76th Regiment, in which — Colonel Green’s speech on 
that occasion, and ask you to read it to yourself. (Witness nanded 
the book by counsel.) “Do you think that Colonel Green had any 
mental aberration when he made that speech ? 

A. I do not see any particular evidence of it in the specch. 

X Q. 97. The occasion of that speech would be one which would 
naturally make him excited, would it not? 

A. I think it would, but I think the emotions excited would be 
pleasurable, and the occasion would not be likely to call out any 
evidence of mental aberration. 

X Q.98. You stated on your direct examination this morning, 
did you not, that it was the pressure of excitement that only called 
forth these mental characteristics that you observed in him ? 

A. I think I did, or something to that effect. 

X Q. 99. Do you now wish to testify that his mind was abnormal 
only when he was mad or things did not go to suit him ? 

A. His mind was abnormal when he was vexed or things did not 
go to suit him or when he met obstacles which produced an unpleas- 
ant effect on his mind, 

X Q. 100. As long as evervthing went all right and there was 

nothing in the path of Colonel Green to thwart his ambition 
1420) he was a aiteh aflable, calm, and considerate gentleman, 

which you described him to be on your direct exanination ; 
is this not so? 
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A. I think he was, generally. 

X Q. 101. Then he only had these fits of ugliness or madness oc- 
vasionally, did he? 

A. I do not desire to swear that he was ugly or mad in the sense 
that those words are generally understood or used. I considered 
him, when himself, a gentleman of culture and refinement. 

X Q. 102. If he was himself when everything was running smoothly 
was it not an inherent quality of his mind to act as you have de- 


| scribed him when he was crossed in any way? “ 
| A. I think he was naturally very impulsive, and under the press- —_ 
ure of much excitement would lose control of himself and his 
actions. 
X Q. 108. During this time that you knew him he was a strong, 
healthy, robust man, was he not? 
A. He was. I did not know of his having any physical dis- 
ability. 
X Q. 104. Was he sick any time while you knew him? 
A. I do not now remember of his having any sickness. a 


X Q. 105. Then, his bodily health was sound, was it not? 

A. So far as I know, it was. 

X Q. 106. Then do you wish to eliminate from your answers given 
on your direct examination anything that there tends to assert that 
his bodily health or condition was impaired ? 

A. I do not remember of swearing on my direct examination that + 
he had any physical disability. 

Proceedings adjourned until Wednesday, September 15th, 1880, 
at 8.30 o’clock, a. m., at the office of M. Stanley Bierce, notary pub- 
lic, Cortland village, New York. 


1421 WEDNESDAY, September 15, 1880—8.30 a. m. 


Convened pursuant to adjournment. 
Complainants appear by D. L. Hurlbut, Esq.; defendant appears 
by John W. Suggett, Esq. {" 


Cross-examination of Jupson C. NELSON resumed: 


X Q. 107. You say that Colonel Green was dismissed from the 
service about the Ist of June, 1862; was he then as bad, as regards 
his mental condition, as he ever was when you knew him? 

A. I have no knowledge of him—personal- knowledge—since 
about 20th February, 1862. 

X Q. 108. At or about the 20th of February, 1862, was he the 
worst, as regards his mental condition ? 

A. He was about as bad then as at any time that I remember. nS 

X Q. 109. And in your judgment the subsequent finding of that 
court and the order of dismissal based thereon would be one of de- 
pressing effect upon Colonel Green and would tend to derange his 
mind to a high degree, would it not? 

A. It would be likely to have that effect. 

X Q. 110. From the theory that you have adopted as to the effect 
of joy or sadness upon his mind, would it not have that effect ? 1 
Please answer directly. 
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A. I should think it would. 

X Q. 111. I now show you again the “ History of the 76th Regi- 
ment,” written by Judge A. P. Smith, in which is set forth, in a 
learned and exhaustive brief, as Judge A. P. Smith has testified in 
this case was made by Colonel Green, personally, immediately after 
his dismissal from the service in 1862; I show you that brief and 
ask you to say whether Colonel Green was then suffering with any 
mental aberration ? 

A. I do not know. 

X Q. 112. When the excitement was removed Colonel Green’s 
mind would apparently become normal, would it not? 

A. Possibly it might. 
1422 X Q. 115. Was” not this the case, as far as you observed ? 
A. It was, to a certain extent. 

X Q. 114. These peculiar freaks of mind that you noticed while 
Colonel Green was at Washington you attributed to nis position as 
colonel of the regiment there and the perplexities and responsibilities 
connected therewith, did you not? 

A. I did. 

X Q. 115. Andrew J. McNett, the person whom Colonel Green 
shot at Cortland, was transferred from the 76th regiment to another 
regiment, where he served through the war, did he not? 

A. I so understand. 

X Q. 116. Then you do not consider, do you, that it was the 
shooting of McNett alone that caused Colonel Green’s mind to be 
troubled, but it was more especially the responsibilities and perplex- 
ities of his office as colonel of the regiment; is this not so? 

A. I think that is so; I think that was one of the exciting 
causes. 

X Q. 117. When the cause was removed which produced this 
effect upon the mind of Coionel Green he would again become 
rational, would he not? 

A. I should think that would be the logical conclusion. 

X Q. 118. (Question 117 repeated.) I ask for a direct answer. 

A. If the cause were entirely removed I should think he would. 

X Q. 119. Can you not answer the question directly ? 

A. I do not think I could. 

X Q. 120. Then, after Colonel Green was dismissed the service 
and sent home, would he not, in your opinion, again become a 
rational man ? 

A. I think it would depend very much on whether he was satisfied 
that he was properly dismissed or not; whether that subject still 
weighed upon his mind. 

X Q. 121. You did not consider this mental derangement 

1423 of Colonel Green as insanity, but simply a brief aberration 

of mind, caused by the excitement under which he was then 
laboring; is this not so? 

A. I think that is partially, but not entirely, so. 

X Q. 122. Did you not testify on your direct examination yester- 
day that it was simply the excitement that Green was then laboring 
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under that caused him to lose control of himself for the time 
being ? 

A. My intention was to testify that that was the immediate ex- 
citing cause, but 1 do not know what words I used. 

X Q. 123. Would Colonel Green’s excitement be as great after he 
was relieved from his command at Washington as before ? 

A. I do not know; I think that would depend upon exciting 
causes. 

X Q. 124. When did the regiment arrive at Washington ? 

A. I do not remember the date. 

X Q. 125. Who composed the medical staff of the regiment ? 

A. Dr. George W. Metcalf and myself. 

X Q. 126. Was Dr. Weaver connected with the regiment in any 
way? 

A. He was. 

X Q. 127. What position did he occupy ? 

A. He had a commission in the line; I think he was a lieuten- 
ant. 

X Q. 128. Where is Dr. Metcalf now? 

A. The Doctor is dead. 

X Q. 129. At the time of the convening of this court-martial, or 
court of inquiry, at Washington, did you or any other medical 
ofticer make any personal examination of Colonel Green ? 

A. I did not; I cannot answer for the others. 


It is here conceded by counsel here present that this witness may 
stand aside for the present, to allow him to return to Truxton to 
attend to professional engagements. 


1424 SEPTEMBER 16, 1880—2 o’clock p. m. 
Convened pursuant to adjournment. 

Complainants appear by Noah J. Parsons, Esq.; defendant ap- 
pears by John W. Suggett, Esq. 

Jupson C. Netson produced by complainants, and his cross-exam- 
ination resumed. 

X Q. 130. Were you present at the trial of Colonel Green for 
shooting McNett at Cortland village, in May, 1866? 

A. I was present during part of the trial. 

X Q. 131. Was there any plea of unsoundness of mind put in by 
Colonel Green in his defense of that case? Please answer directly. 

A. I do not know. 

X Q. 182. You were not sworn there, were you? 

A. I was not. 

X Q. 1383. You did not see Colonel Green after his dismissal from 
Washington until you returned home here, did you? 

A. I did not. 

X Q. 134. When did you return home? 

A. I returned home in November, 1864. 

X Q. 135. You do not know what his mental condition had been 
during this time, do you? 
A. I do not. 
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X Q. 186. Do you think that this aberration of mind of Colonel 
Green’s was general or simply applied to particular subjects, as, for 
instance, to military affairsand the excitement occasioned by thesame? 

A. I do not think it was general. 

X Q. 137. Do you think that it applied most exclusively to mili- 
tary affairs? 

A. I think it did, so far as I had an opportunity to observe 
him; it was the excitement in military affairs that brought him 
out. 

X. Q. 138. And at times, even on these affairs, and very often, his 
mind was perfectly rational, was it not ? 

A. It appeared to be. 
1425 X Q. 139. And, aside from the excitement incident upon 
his being colonel of that regiment, was he not, in your judg- 
ment, perfectly competent to manage and conduct his other affairs ? 

A. So far as I know. 

X Q. 140. And would you not consider that in all that he did in 
his civil affairs he knew perfectly well what he was about and was 
as responsible for all that he said and done as any other rational 
person ? 

A. I think that might be so. 

X Q. 141. You would not consider that if he made any contract 
relating to civil affairs during this time that he would not be respon- 
sible for his acts in making it by reason of any mental aberration, 
would you? 

A. I should think he would be competent to make a contract. 

X Q. 142. And you also say, do you not, that even as to his mili- 
tary affairs, from the time that you arrived in Washington he had 
very many lucid intervals? 

A. I think he had. 

X Q. 148. Comparing the time as to when he appeared perfectly 
sound and rational to that when he was suffering from mental aber- 
ration, after the regiment arrived in Washington, how do you say 
they compared ? 

A. I could not make any estimate of that. 

X Q. 144. Will you swear that he was not apparently perfectly 
sound more than half the time? 

A. Would not like to fix any definite time as to that. 

X Q. 145. After the formation of the regiment and up to the time 
of the shooting of McNett, in your opinion, was not Colonel Green 
fully competent to enter into any civil contract? 

A. I had not noticed anything to the contrary. 

X Q. 146. And was this not so down to the time that you arrived 
in Washington, in January, 1862? 

A. I had not observed anything to the contrary up to that time. 

X Q. 147. And from the time of the formation of the regiment 
here in Cortland, in September, 1861, down to the time the regi- 
ment arrived in Washington, was not Colonel Green, in your opin- 

ion, as fully responsible as any rational and sound man for 
1426 all that he said and done connected with all affairs other than 
those of a strictly and purely military nature? 
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A. Perhaps he was. 

X Q. 148. And up to the time of the arrival of the regiment in 
Washington or up to the shooting of McNett was this not so, even with 
regard to military affairs, so far as you know or observed ? 

A. I think that it is so. 

X Q. 149. After the arrival of the regiment at Washington did not 
this phase of Colonel Green’s mind partake more of the nature of 
jealousy as to his inferior officers and officers of equal and superior 
rank in the service ? 

A. I think it was in part that. 

X Q. 150. Was he not a man of very great ambition ? 

A. He was, apparently. . 

X Q. 151. So far as you observed, this peculiar mental trait of 
Colonel Green’s only applied to matters purely military in relation 
to the regiment, did it? 

A. 1 did not have a chance to observe him in anything else than 
military matters; I think that is so. 

X Q. 152. Did you consider Colonel Green at ali times as a person 
in every way competent and qualified to take care of his private 
business affairs ? 

A. I have never noticed anything that would indicate to the con- 
trary; it would be my opinion that he was, so far as 1 had a chance 
to observe him personally. 

X Q. 153. Would the same be true also with reference to financial 
matters ? 

A. I should think it would. 

X Q. 154. Now, Doctor, supposing that Colonel Green did invent 
or discover the driven well, so-called, which he at one time told you 
about, as you have testified to (that is, the well on the fair ground), 
and that by his acts in permitting that well to be made on the fair 
ground and there publicly used, and also in making public state- 
ments in reference to the same at or about that time, he abandoned 
or dedicated his pretended invention thereof to the public and barred 
his right to obtain, subsequently, a patent therefor, would you, in 

your opinion as a surgeon and physician and from your ob- 
1427 servation of Colonel Green, hold him as fully responsible for 
what he then said and done regarding said supposed inven- 
tion as you would any rational person of sound mind and memory? 


George L. Waters, Esq., here appears for complainants. 


A. I should think he was competent to so act, if he did so act. 

X Q. 155. And from what you have testified in your last answer 
would you hold him as fully responsible forthe consequence of any 
supposed acts of abandonment or dedication as you would a rational 
man of sound mind and memory ? 


A. I think I would. 
Cross-examination of this witness closed. 
Redirect examination: 


R. D. Q. 156. You say, in answer to cross-question 152, that you 
never noticed anything that would indicate that Colonel Green was 
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not qualified to take care of his private business affairs; do you 
mean by that answer to {have it implied that you know anything 
whatever in regard to how he did manage his private affairs, and 
did you have any knowledge thereof ? , 

A. I have no knowledge of his manner of managing his private 
affairs. 

R. D. Q. 157. Supposing that Colonel Green, previous to 
1428 this time, had been an industrious, careful man, manazing 
his private affairs with such wisdom that he was thereby 
enabled to support himself and family and accumulate a comfort- 
able sum, aan that about this time he ceased to be industrious, 
ceased to accumulate property, but, on the contrary, unwisely spent 
what he had and gave his whole time and attention to brooding 
over his troubles or fancied troubles in the McNett affair and in the 
76th regiment, would you or not conclude thereby that his mind 
was in an unsettled and unhealthy state to that extent as to seri- 
ously affect his better judgment and his acts ? 

A. While I should think his acts were very unwise, I should not 
think it was any indication of any impairment of his mind. 

R. D. Q. 158. Do you mean to say thereby, Doctor, that so sudden 
and great a change in the habits and actions of a man does not in- 
dicate that he is laboring under a serious disturbance of the mind, 
and is not such a sudden change regarded by you, as a physician, 
one of the first evidences of a derangement of the mental faculties ? 
State, further, whether or not it is not also an evidence of derange- 
ment of the mind when one, contrary to his habits in all his former 
life, suddenly becomes suspicious of his friends and of his counsel 
without any real cause, and when he labors under the idea that 
nearly every one is engaged in a conspiracy to injure him when 

there is no real cause for such ideas. 
1429 A. To the first part of the question I should answer, not 
necessarily ; the remainder of the interrogatory implies a 
condition that I should think might indicate an aberration of the 
mind. . 

R. D. Q. 159. You say,in your last answer, “not necessarily.” Are 
not these the usual symptoms preceding aberration of the mind, and, 
taking the two together—the change in habits and the unfounded 
suspicions referred to in the last question—would you not consider 
them strong indications of what you term aberration of the mind? 

A. Taking them separately, I should not think the first indicated 
aberration of the mind. I should think a man might change his 
habits of life and of giving his property or means to what he con- 
sidered a worthy object without indicating an impairment of his 
mind; but, associating it with the other condition implied in the 
question, it perhaps might indicate that that also came from mental 
impairment. 

hk. D. Q. 159. In answer to cross-question 155 you state, in sub- 
stance, that, assuming certain matters as facts put to you by the 
counsel, you would hold Col. Green as responsible for his acts as 
you would a rational man of sound mind and memory. To what pe- 
riod of time do you refer that answer? 

48—16 
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A. I think that was up to the period of the driving of the well 
on the fair grounds. 

R. D. Q. 160. And you do not mean, do you, Doctor, by your an- 
swer to cress-question 155, which I have just read to you, or your 
answer to any other cross-question, to change your statement as to 
the condition ef Colonel Green’s mind made on your direct exam- 
ination ? 


A. No. 
tedirect examination of this witness closed. 
14380 Recross-examination . 


R. X Q. 161. You do not, do you, Doctor, desire to change your 
testimony as contained in your answer to cross-question 154, which 
question assumes that the well on the fair ground had been made, 
that you had seen it, and that Colonel Green had shown it to per- 
sons publicly, and had talked about it, do you? 

A. I do not wish to change my testimony. 

R. X Q. 162. Did not cross-question 154 assume substantially the 
same state of facts as stated in the last question in reference to point 
of time? 

A. I think it did; I so understood it. 

R. X Q. 168. How long after the putting in of this well on the 
fair ground would it be or was it before vou would make any dis- 
tinction as to Green’s mental condition, and was it not till you got 
to Washington before you noticed or observed any change in him? 

A. I did not note much change in Colonel Green, to which I at- 
tached any great importance, until after our arrival at Washington, 
and until his subsequent conduct called attention to some of his acts 
prior to going there. 

R. X Q. 164. You have read question 154, and I now ask you, if 
your answer that you there gave to it and to the subsequent ques- 
tion would be equally true down to the time of your arrival in 
Washington, so far as you observed? 

A. I think it would. 

R. X Q. 165. You base this answer and the answers to 

1451 questions 154 and 155 upon your observation of Colonel Green 

from the time when you first knew him down to the time of 

the arrival of the regiment in Washington in the early part of 1862; 
is this not so? 

A. I do. 

R. X Q. 166. And you, as surgeon of that regiment and its chief 
health officer, saw Colonel Green daily, if not many times a day, 
during this time, did you not? 

A. I did not see him daily; there were days on which I saw him 
several times. 

R. X Q. 167. Were you not, during this time, with the regiment 
about all the time? 

A. The greater part of the time. 

kh. X Q. 168. How many days do you think you were absent ? 

A. Ihave no means of knowing. 
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R. X Q. 169. Did you not make it your special business to be with 
the regiment as much as possible ? 

A. I did. 

R. X Q. 170. You do not know anything that Colonel Green said 
or did while at Cortland or in Washington after about the 23d of 
February, 1862? 

A. My association with him ceased at about that time; I did not 
see him after that time. 

R. X Q. 171. The counsel for complainants has, in questions on 
this redirect examination, delineated with his usual vivid imagina- 
tion about a man’s losing his property and various other details 
which you have heard, and sought to draw conclusions therefrom. 
You do not know, do you, Doctor, that Colonel Green ever squan- 
dered his property or ever had much to squander ? 

A. I do not know anything about his financial affairs or that he 
did or did not squander his property. 


Proceedings adjourned until 7 o’clock p. m. 
7 O'CLOCK P. M. 
Convened pursuant to adjournment. 


Complainants appear by D. L. Hurlbut, Esq., and George L. 
Waters, Esq. 

Defendants appear by John W.Suggett, Esq.,and Irving H. Falmer, 
Esq. 

1432 Recross-examination of Jupson C. Netson resumed by Mr. 
SUGGETT : 7 

R. X Q. 172. When did you first become acquainted with Colonel 
Green ? 

A. I never saw him until about the time the regiment was or- 
ganized. 

R. X Q. 173. And had your relations with him from that time 
down to February 23d, 1862, been very pleasant? 

A. My personal relations with him were always very pleasant. 

R. X Q. 174. You have stated that there was a military court con- 
vened at Washington in regard to Col. Green. Will you please 
state who weve witnesses besides yourself that you know before that 
court? 

A. Dr. George W. Metcalf, assistant surgeon of the 76th regiment 
testified ; Dr. Weaver, who was a lieutenant in one of the companies, 
testified, I think; Dr. William Josiah Burr, 1 think, testified; Dr. 
Mead, one of the lieutenants of the line, also testified, I think; that 
is all that I now remember of the medical witnesses. 

R. X Q. 175. How many times did you see Col. Green in 1864? 

A. I did not see him in 1864. 

t. X Q. 176. How many times did you see Col. Green in 1865? 
A. I did not see him in 1865. 

R. X Q. 177. Where did you see him in 1866? 

\. I saw him at the McNett trial in 1866; in May, I think. 

t. X Q. 178. Do you remember that that trial occupied several 
days? 
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A. I think it did. 

R. X Q. 179. Would you not think that for two or three months 
previous to that trial Col. Green, knowing that it was coming on, 
and the offence for which he stood indicted being that of a felony 
and, if found guilty, might result in his being sent to State prison, 
he would be in a high state of mental excitement and would then 
show any aberration of mind if he were afflicted in that way ? 

A. Perhaps he might be. 
1433 R. X Q. 180. How was Colonel Green, as far as you ob- 
served, in regard to his financial affairs; did he usually 
seem to look after the same as a prudent and cautions man would ? 

A. I never knew anything about his financial affairs nor of his 
habits in that respect. 

R. X Q. 181. Was he a man, so far as you observed, who looked 
especially after his own interests and after the furtherance of his 
schemes and plans? 

A. I should think he was a man who looked after his own inter- 
ests as other men do; I do not know as he made that a specialty. 


Recross-examination of this witness closed. 

Second redirect examination by Mr. WaTERs: 

R. D. Q. 182. Was not Colonel Nelson W. Green, during your ac- 
quaintance with him, an entirely temperate man, so far as the use 
of aleoholic drinks is concerned and also so far as tobacco is con- 
cerned ? 

A. I think he was. 


Second redirect examination of this witness closed. 


Second recross-examination by Mr. SuagGerr: 


R. X Q. 183. And you do not, do you, Doctor, think that Colonel 
Green’s supposed aberration of mind was caused by his not using to- 
bacco or alcoholic stimulants ? 

A. It is not very probable. 

R. X Q. 184. You do not know, do you, Doctor, but what he did 
use both tobacco and alcoholic stimulants? Please answer di- 
rectly. 

A. I do not. 


Examination of this witness closed. 


(Signed) JUDSON C. NELSON. 


Sworn and subscribed before me this 16th day of September, 1880. 
[L. s. | (S’g’d) M. STANLEY BIERCE, 
Notary Public. 


1484 Jonn L. Havicanp called for complainants. 


Complainants’ counsel states that this witness was regularly no- 
ticed before another notary, and, at the request of defendant’s coun- 
sel and for convenience, he is here produced, the same as if he were 
regularly noticed to be produced here. 
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Jed. Lake, Esq., appears for defendant in place of Mr. Suggett, who 
retired. 


Witness, being duly ‘sworn, testified as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. John L. Haviland; aged 63 years; residence, Preble, Cortland 
county, N. Y., and occupation, a farmer at present. 

Q. 2. How long have you resided in Preble? 

A. My permanent residence has been there about twenty-four 
years. 

Q.3. Did you know William E. Tallman, deceased, when he was 
living at Preble? 

A. Yes, sir. 

Q. 4. And have you also known Moses T. Tallman since you have 
resided in Preble? 

A. Yes, sir; I have known him ever since he has lived in Preble: 
I also knew William E. Tallman during the time he resided in 
Preble. They might have lived there a short time before I knew 
them, but it was soon after they came there. 

Q. 5. State where you have resided in Preble, with reference to 
where the Tallmans resided. 

A. I first settled about two and a half miles north of where they 
lived, and in 1865 I moved where I now live, which would be prob- 
ably not much over a mile across lots and perhaps nearly two miles 
around by the road. I live about a quarter of a mile east of Preble 
village, between that and the depot. 

Q. 6. When William E. Tallman was living in Preble were vou 
in the habit of having milling done at his mills and were you fre- 
quently at his mills? 

A. Yes, sir. 
1435 Q. 7. Is what is known as the driven well in use in your 
town to some extent? 

A. Yes, sir. 

Q. 8. Please describe, if you know, how they are made. 

A. They are usually made by driving a solid bar of iron into the 
ground, and this bar is kept loose by turning with tongs. They 
usually drive the bar until they strike water, or strike where the 
ground is soft. Then they withdraw the bar and put in a gas-pipe 
with perforations at or near the end, the lower end stopped by an 
iron plug riveted in. This pipe is driven into the ground a sufficient 
depth until they think they can obtain permanent water. This 
method which I have described is used where the ground is hard or 
stony ; where it is not, the use of the solid iron bar is dispensed 
with and the perforated and pointed pipe is driven directly down 
to water. After the pipe was driven, a pump—a common cast-iron 
pump—was screwed onto the pipe by a coupling. 

Q. 9. Who first made driven wells in your town as you have de- 
scribed ? 

A. I do not know; I think it was Mr. Dunham, of Homer. 

Q. 10. When did Mr. Dunham commence putting down driven 
wells in your town? 
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A. I do not know. 

@. 11. State as near as you can. 

A. Well, I had one driven in 1865 or 1866, and I cannot say 
whether there were any there before that or not. This well was 
driven by Mr. Dunham. 

Q. 12. Was that about the time that driven wells were first put 

down in your town, as you understood ? 
1436 A. Yes; I think it was about the time they first commenced 
using them there. 

Proceedings adjourned until 1.30 o’clock p. m. 

1.30 o’CLocK P. M. 

Convened pursuant to adjournment. 

Complainants appear by D. L. Hurlbut, Esq.; defendant appears 
by Irving H. Palmer, Esq. 


Examination of Joun L. HAVILAND resumed: 


Q. 13. Did you know of Moses 'T. Tallman’s having a driven well. 


on his farm ? 

A. Yes, sir. 

(). 14. Please state when that was put down, as near as you can, 
with reference to the time that your well was put down that you 
have spoken of. 

A. The well that I have in my mind, I think, was put down since 
mine was. I do not know whether he had more than one well or 
not. 

Q. 15. Was Dunham, when he put the wells down in your town, 
as you say, in the business of putting down wells in the manner you 
have described, as you understood ? 

A. I could not answer. He may have had other business; he was 
putting down wells wherever he could get an opportunity. 

Q. 16. Where did these driven well have their origin, so far as you 
understand, by public notoriety or otherwise ? 

A. I heard of them being driven here in Cortland and also in 

Homer—the first I had heard of them. 
1437 (). 16}. How were those wells that were first made in your 
town by Dunham, as you say, regarded; whether they were 
regarded as new and novel; also whether they were talked about 
and discussed by people, and whether people went to see them and 
regarded them as a curiosity ? 

A. They were regarded as a useful and cheap mode of. putting 
down wells, and being better than a dug well on account of nothing 
getting in to dirty the water; they were also regarded as a new 
process of getting water, and as to the last part of the question I 
could not say any further than that there were several neighbors 
came to see my well; they would drop in one at a time. 

(). 17. Do you remember of William E. Tallman erecting a wind- 
mill on his farm for the purpose of procuring water for his stock ? 

A. I remember of one being there. I think I was not at home 
that summer that the windmill was erected. 
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Q. 18. Please state about when you first saw it, and where located 
on his farm. 

A. I could not say what year it was erected; I have nothing 
definite to refer to. It was erected either in 1859 or 1860, when I 
was on the river; it was located in the west or southwest part of his 
farm, about fifty or sixty rods from the north and south road, a little 
south of east of the house where Mr. Share now resides. 

Q. 19. Have you been to the well recently where the windmill 
was erected for pumping water ? 

A. I cannot answer definitely, because I was never there while 
the windmill was there. I presume it is the same well. It is about 
the same location. If it is the same well I have been to it recently. 

Q. 20. Did you see any of the timbers of the windmill! lying about 
this well? 

A. Yes, sir; I saw old timbers lying there. 

Q. 21. Please state the condition and appearance of this well when 
you saw it. 

A. The well was located in a sort of hollow or basin, the 

1438 surface of the ground being lower there than around. The 

well was dug and stoned up with cobble-stone; it had appar- 

ently been partially filled up and recently cleaned out. There was 

gravel and dirt outside. It was about fifteen feet deep from the 

surface of the ground. Some of the top stone had fallen off, so that 

the top of the stone wall lacked six or eight inches of being up even 

with the surface of the ground. It was about two feet inside diam- 
eter. 

Q. 22. Please state about how much water was in the well at that 
time. 

A. When I got there there was about a foot. A pump was in 
and they soon pumped it out. They said they had been pumping 
before 1 got there, and from the appearance of things they had. 

Q. 23. Did you ever hear or know of that windmill pumping 
water by any other means or process than from that ordinary dug 
well, until about two years ago? 

A. No, sir. 

Q. 24. Did you ever hear or know of William E. Tallman ever 
inventing any new process for obtaining water? 

A. Not until this came up, about a year and a half ago. 

Q. 25. Have you understood and heard that for the last ten or 
fifteen years there has been litigation here in Cortland in regard to 
the patent on this driven well ? 

A. At the time I had my first well driven I was told that there 
was a litigation over who was the patentee. 

Q. 26. Did you ever hear or know of William E. Tallman claim- 
ing to be the inventor of this process of obtaining water, which you 
have described as being a driven well, until within the last year 

and a half or thereabouts ? 
1439 A. No, sir. 
Q. 27. Have you, in any conversation with William E. 
Tallman, ever heard him say anything as to his having originated 
a new process for obtaining water? 
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A. No, sir. 

Q. 28. Was that the first windmill that you remember of being 
used in your valley—in the town of Preble? 

A. Yes, sir. 

(). 29. And that was regarded as a curiosity and attracted con- 
siderable attention at the time, did it not? 

A. It had been standing a few months when I gothome. I heard 
it discussed some as a new thing. 

Q. 30. About how many years has it been since that windmill was 
standing ? 

A. The frame has been standing there within a very few years— 
five or six. ‘The fans have been off for ten years or more; my im- 
pressions of it are very vague. 

Direct examination of this witness closed. 


Cross-examination : 


X Q. 31. When did you remove to Preble, in this county, and 
where did you remove from ? 

[ never kept house anywhere else except in this county. I 
came from Greene county. I bought a farm and settled here in 
1855 or 1S06. 

X Q. 32. What had been your occupation previous to settling in 
P reble? ‘ 

[ was brought up ona farm until I was twenty-one years of 
age; from that time until I settled in Preble I was a boatman on 
the Hudsuvn river during the navigable season, excepting three 
seasons that IT was occupied as foreman on the dock. 

X Q. 33. How intimate were you with William E. and Moses 
Tallman in 1809 and since that time? 
L440 A. We were always on speaking terms. I had my milling 
work done at William E.’s; always befriended each other 
and on social terms, as neighbors generally are. 
X Q. 34. Did you visit them and their families, or did they visit 
you? 
A. IL think we never visited William’s family; we have visited 
Moses’ family as often as-once a year for several years past. 
X Q. 35. When did you and vour family commence to visit at 
the residence of Moses Tallman, or his family at your residence? 
A. I do not know; I think it was after the marriage of their 
oldest daughter; perhaps ten or twelve years ago. 
X Q. 36. When did you have the driven well made upon your 
premises which you have mentioned in your direct examination ? 
A. It was either in 1865 or 1866; I am under the impression 
now that it was in 1865. : 
X Q. 37. How came you to have a driven well made upon your 
wre ? 

There was no running water upon the farm ; I hada dug well 
at ‘he house, and I had moved the barnyard fence further from the 
house, so that I could not lead water from the well to the barn- 
yard, and Mr. Dunham came along, or I saw him, and I made up 
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my mind that I would have one of these driven wells. I made 
arrangements with Mr. Dunham to make me a driven well. 

X Q. 38. From what source did you first learn of driven wells, 
and how was your attention called thereto ? 

A. I could not say from what source I first learned of them ; but 
I heard them discussed, and that they had wells of that kind in 
Cortland and also in Homer, and I thought it would be a good plan 
to have one to get water for my stock. 

X Q. 39. At about what date did you first learn that driven wells 
were being constructed and used in Cortland and Homer, and to 

what extent did you then learn they were used? 
1441 A. Say, perhaps, a couple of years before I had mine put 
down. I could not say to what extent they were used. 

X Q. 40. Was the subject of driven wells mentioned in the news- 
papers about the years 1862 or 1863, and were they advertised to be 
made by parties in Cortland and in Homer who were engaged in 
constructing wells? 

A. I do not remember; they may have been, and I may have got 
my idea of having one from the papers. 

X Q. 41. When did you first see a driven well? 

A. I cannot say whether I saw one made before I had mine 
made or not, but I think I did. 

X Q. 42. Where was the first one located which you saw made? 

A. If my mind serves me right, I think it was about two miles 
north of Baltimore, in Preble township, Cortland county; that one 
was driven in Benjamin F. Van Hoesen’s cellar; one in the cheese 
house, near Moses Tallman’s, and my own was driven about the 
same time; there was not over a year’s difference, but which was 
driven first I could not say. 

X Q. 43. What years since you have resided in the town of Preble 
have you been absefit from the town the entire year or a part 
thereof? 

A. I think in 1859 and 1560. 

X Q. 44. When were you at the well at which the windmill was 
erected ? 

A. I think it was two weeks ago last Monday. 

X Q. 45. Have you been there on more than one occasion? And, 
if so, state when. 

A. I have been there only on that one occasion. 

X Q. 46. Did you measure the dimensions of this well on that 
occasion? And, if so, state what dimensions you measured. 

A. I did not measure it ; I only saw it measured. 

X Q. 47. Who did the measuring? 

A. Noah J. Parsons. 

X Q. 48. Who else was present? 

A. Mr. Eben Daly, Matthias Van Hoesen, Mr. Ballard (Thomas 
Ballard), and Mr. William D. Andrews. 

X Q. 49. What was the occasion of your being there at that 

time? 
1442 A. Mr. Parsons and Mr. Eben Daily and Matt. Van 
Hoesen came to my house and drove iu the yard with a 
49—16 
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wagon, and I went out to see what they wanted; Mr. Parsons said 
he wanted I should go with them down to the well, so I went with 
them. 

X Q. 50. What inducement was _er or held out to you to get 
you to go to the well on that occasion? 

A. Not any. 

X Q. 51. Did you volunteer to go to this well for the purpose of 
becoming a witness in this case? 

A. No, sir. 

X Q. 52. Why did you go, then? 

A. Only because Mr. Parsons asked me; I had never seen the 
well, and was anxious to see it. 

X Q. 53. Matthias Van Hoesen has taken considerable interest in 
this well controversy on the side of the complainants, has he not? 

A. Ido not know; any more than I have seen him consulting 
with their counsel. 

X Q. 54. He sometimes does pettifogging in Preble, does he not? 

A. Yes, sir. 

XQ. 55. Mr. Van Hoesen has also been engaged in consulting 
with the witnesses for the complainants, has he not? 

A. I do not know; I have seen him in the room with Mr. Good- 
rich and some of the witnesses. 

X Q. 56. On how many occasions have you seen him in the room 
with Mr. Goodrich and some of the witnesses ? 

A. I think two or three. 

X Q. 57. Do you mean Mr. Goodrich, the complainants’ counsel ? 

A. Yes, sIr. 

X Q. 58. Were you subpeenaed in this case; if so, when and by 
whom ? 

[ have not been subpeenaed. 

X Q. 5¥. Who requested you to appear here as a witness, and 
when was the request made? 

A. Matthias Van Hoesen requested me to come down; I think it 

was two weeks ago, either Friday or Saturday. 
1445 X Q. 60. Did he promise you any reward or compensation 
for so coming; and if so, how much and what? 

A. I think he said I would be paid for my time. 

X Q. 61. Did he pay you anything as witness’ fees ? 

A. No, sir. 

X Q. 62. On how many different occasions have you been in at- 
tendance as a witness in this and other driven-well suits? 

A. This is the first time I have been called as a witness; I have 
been down here three times. 

X Q. 63. What were you informed you were requested to be here 
for on these three different occasions? 

A. Mr. Van Hoesen was the first who said anything to me; he 
said he wanted I should go to Cortland the next day, as they wanted 
to see me here; I think he said it was on that windmill business ; 
I do not know as those were the exact words he used. 

X Q. 64. Whom were you told wished to see you at Cortland ? 

A. I do not think he mentioned any names. 
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X Q. 65. Did you understand who it was that wished to see you; 
and if so, who was it? 

A. No, sir; I did not understand. 

X Q. 66. You came, then, at Mr. Van Hoesen’s request, without 
knowing what you came for or who you came to see; Is this not so? 

A. I came by bis request, not knowing who I should see; but 
from what he had said or what I bad heard I supposed it was on 
this driven-well business. 

X Q. 67. Were you ever down into thiswell on the Tallman farm, 
now occupied by Thomas Ballard, where the windmill formerly 
stood ? 

A. No, sir. 

X Q. 68. The diameter of the well which you gave on your direct 
examination is that at the top of the well, is it not? 

A. I gave two diameters; I said the well was about two feet in 
diameter, but the wall at the top had shoved over on the west side, 

so that the top of the well was not round; the shorter diam- 
1444 eter measured about seventeen inches, and the longest diam- 
eter twenty-three and one-half inches. 

X Q. 69. How far from the top of the well was this longest diam- 
eter which you have given? 

A. The longest diameter of twenty-three and one-half inches was 
immediately at the top, measured north and south. 

X Q. 70. Where was the shortest diameter measured which you 
have given ? 

A. At the top, east and west. 

X Q. 71. The diameter of the well about half way from the top 
to the bottom was greater than it was at the top, was it not? 

A. It was greater. 

X Q. 72. The wall on the west side of the well appeared to have 
been crowded inward by the pressure of the earth from the outside, 
did it not? 

A. Yes, sir; just on top only. 

X Q. 73. For what distance from the top towards the bottom did 
the wall have the appearance of being crowded over? 

A. From eight or ten inches. 

X Q. 74. Did you make any memoranda of the measurements 
which you saw taken of the dimensions of this well on that occa- 
sion ? 

A. No, sir. 

X Q. 75. How or with what instruments or appliinces were the 
measurements taken which you have mentioned ? 

A. The depth was taken by tying a stone to a line and sinking 
the end to the bottom of the well with the stone and drawing the 
line taut to the top of the well and marking there, and then the line was 
drawn up and measured with a foot-rule: The diameter was got by 
taking two sticks, putting one end of each against the stone on each 
side of the well, and then they were held as they were lapped and 
measured with the same rule from end to end. 

X Q. 76. How was the depth of the water in the well measured 
or ascertained ? 
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A. I did not see it measured; my statement on the direct ex ami- 
nation was only guess-work. 
1445 X Q. 77. You estimated the depth of water in the well by 
observing the same from the top of the well, did you not? 

A. Yes, sir. 

X Q. 78. What sort of string was used to measure the depth of 
the well, as you have described ? 

A. It wasasmall rope. I think it was made of jute. 

X Q. 79. For aught you know, William E. Tallman may have 
constructed a driven well by driving into the earth, at the bottom of 
this well, a common iron gas pipe, and attaching a pump thereto 
with an air-tight connection, in the year 1859; is not this so? 

A. For aught that I know, he may have done so. 


Cross-examination of this witness closed. 
Redirect examination: 


R. D. Q. 80. Has it been a very dry summer in your town this 
year, especially during June, July, and the latter part of August? 

A. Yes, sir. 

Redirect examination of this witness closed. 


Recross-examination : 


R. X Q. 81. Has there not been copious rains in the town of Preble 
during the month of August in the present year? 

A. I think there has been but one what we call a good, soaking 
rain during the month of August, and the ground was so very dry 
before that that in two days after the rain you could hardly see by 
the road that we had had any rain at all. 

R. X Q. 82. Did not showers commence to occur about the last 
of July of this year, and have they not followed at frequent inter- 
vals since that time? 

A. We have had some light showers during the month of August, 
but the heaviest rains went around us. 

R. X Q. 83. Has not the water in the streams been lower on sev- 
eral occasions than during the month of August of the present year 

since you became a resident of Preble ? 
1446 A. Jt has on some occasions; I think it was lower last 
year. 


Recross-examination of this witness closed. 
Second redirect examination : 


R. D. Q. 84. Taking into consideration that the well was operated 
by a windmill, if there had been a new process of getting water, 
such as a driven well, do you not think, Mr. Haviland, that you 
would very likely have heard of it? 

A. I think I should have heard of it. 


Second redirect examination of this witness closed. 
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Second recross-examination : 


R. X Q. 85. How long a time was occupied in pum ping the water 
from this well on the occasion you have referred to? 

A. Probably the first they pumped after I got there, it was about 
ten minutes. 

R. X Q. 86. About how many gallons of water were removed 
from the well by the pump at the time-of first pumping it out? 

A. I could not tell you. I was not there when it was first pumped 
out. The first time I saw it pumped out [I should judge from the 
capacity of the pump there were eight or ten common twelve-quart 
oe There may have been more. 

X Q. 87. Taking into consideration‘ the fact that you were not 
in te town of Preble or at home in the summer of the years 1859 
and 1860, when this driven well was constructed by William E. 
Tallman, or during the season of navigation of those years, is it not 
probable that you would not have heard of it? 
1447 A. It is possible, but not hardly probable. 


Examination of this witness closed. 


(Signed) JOHN L. HAVILAND. 
Subscribed and sworn before me this 15th day of September, 1880. 
[L. s.] (Signed) M. STANLEY BIERCE, 


Notary Public. 
Proceedings adjourned until 7.30 o’clock p. m. 


1448 7.30 O'CLOCK P. M. 
Convened pursuant to adjournment. 
Complainants appear by D. L. Hurlbut, Esq.; defendant appears 
by Irving H. Palmer, Esq. 


Ceyiton H. Lewis called for complainants. 


This witness having been noticed to be called and examined _be- 
fore another notary in this cause, it is here conceded by counsel that 
he may be called and examined before this notary the same as if he 
had been noticed to be called and examined before this notary 
herein. 

The witness, being duly sworn, testified as follows : 

Q. 1. State your name, age, residence, and occupation. 

A. My name is Ceylon H. Lewis; my age is twenty-nine years; 
residence, 311 Mulberry street, Danforth, Onondaga county, N. Y.; 
my occupation is a lawyer, at Syracuse, N. Y. 

Q. 2. How long have you done business in Syracuse ? 

A. Ever since I was admitted to the bar, in 1877. 

Q. 3. Did you know William E. Tallman in his lifetime, who 
formerly resided at Preble, Cortland county, N. Y.? 

A. I did. 

Q. 4. About when did you first become acquainted with him, and 
where? 

A. It must have been in the fall or summer of 1877, at Syracuse. 

Q. 5. Please state about the time of Mr. Tallman’s death. 
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\. I think it was in the following year. 

Q. 6. Where did he reside about the time that you first became 
acquainted with him ? 

A. He had a place of business atSyracuse, and I think he resided 
there. 

Q. 7. Did you have a conversation with Mr. William E. Tallman 
in regard to the well that he had made at Preble, operated by a 
windmill ? 

A. I did. 
1449 Q. 8. About when was that, and at whose request? 

A. I think it was in the summer or fall of 1877,and atthe 
request of Noah J. Parsons. 

(). 9. Please state, as fully as you can, what William E. Tallman 
stated to you at that time. 

A. I went down to see Mr. Tallman at his place of business, and 
told him that I had been requested to interview him in regard to a 
well on his farm in Preble some years.ago. He said that he under- 
stood there was some excitement in regard to the wells he had there, 
and that his brother and Mr. Duell had been writing to him or talk- 
ing to him about it, and thatthey thought that he had something 
that approached to a driven well there at that time. He spoke of 
their having found a pipe with perforations in it, and said that he 
did not think he should pay any attention to it, because he thought 
there was nothing of it. I asked him toexplain to me in regard to 
the well, and he said that hedug a well there and sent on and got 
a windmill and pump, and put it in, but that the water was soon 
exhausted. Hedug down deeper, and got a piece of pipe and had 
some perforations made in it, and put that into the well; then he 
told me how he attached it to the pipe that was already in the well 
by winding some rags around it and pitching it where the joint was 
made by their coming together, and that he then made a_ sort of 
basin the re for his eattle, and had plenty of water. He said that his 


brother had written to him or seen him in regard to it, and that his 
brotherseemed somewhat excited over it, but that he did not think 
it was worth while for him to take any steps with regard to it; that 
s the substance of shat ¢ onversation as T remember it, 

©. 10. You say his | brother; please give his brother’s name, Uf 
VOU A \\ 

\. Tle said his brother Moses, down there at Preble. 


Q. LL. Was this pipe putin to lengthen the e * SY as to 
th0) so reach the water that they had obtained from digging the 
well deeper, as you understood from that conversation ? 

A. ‘The idea which | got was that he added this short pipe in 

order to reach the bottom of the well after digging it deeper. 


Direct examination of this witness closed. 


Cross-examination: 


X Q. 12. Mr. Lewis, where were you born ? 
A. I was born at Vesper, in the town of Tully, Onondaga county. 
X Q. 13. In what month and year ? 
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A. On the 6th of December, 1849. 
X Q. 14. What was your father’s name ? 
A. His name was Oysamandus Lewis. 
X Q. 15. Is your father still living? 
A. He is not. 
X Q. 16. When did he die? 
A. He died in Ohio in the spring of 1861. 
X Q. 17. At what place in Ohio did he reside at the time of his 
death ? 
A. I think it was Zanesville. 
X Q. 18. What was your father’s business ? 
A. He was a physician. 
X Q. 19. When did he remove from Vesper, where you say you 
were born ? 
A. It must have been in 1853 or 1854; nearer than that I cannot 


s 


tell. 
1451 X Q. 20. Did he move directly from Vesper to Zanesville? 
A. No. 


X Q. 21. To what place did he move when he left Vesper ? 

A. To Fabius, Onondaga county, N. Y. 

X Q. 22. Were you then living in the family with him? 

A. I was. 

X Q. 23. How long did he reside at Fabius? 

A. Till he moved to Zanesville, in 1857 or 1858. 

X Q. 24. Did he move his family to Zanesville at that time ? 

A. All of his family but me. 

X Q. 25. Did you continue to reside at Fabius after he went to 
Zanesville; and, if so, for how long? 

A. I continued to reside there until I went away to college, in 
1869 ; I held my residence there until I moved to Syracuse. 

X Q. 26. When did you move to Syracuse ? 

A. In the fall of 18S73—October, 1873. 

X Q. 27. Did you commence the practice of your profession as a 
lawyer while residing at Fabius ? 

A. I did not. 

X Q. 28. When were you admitted to practice as an attorney and 
counsellor ta the courts of this State ? 

A. Tn January, ISTT, 

XN Q. 20 And where have you practiced since that ime? 

A, At Syracuse, New York, | 

X Q. 30. In what office or at what school did you prepare your 
self for your profession 

A. In the office of William P. Goodelle, at Syracuse, New York. 

X Q. 31. Are you associated in business with any partner, or have 
you been since your admission to practice ? 

A. No. 
1452 X Q. 32. Please give the street and number of your office 
or place of business. 

A. Lam in the office of W. P. Goodelle, at No. 4 Clinton block, 

Syracuse ; 1 bave my office with him. 
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X Q. 33. Who composed your father’s family at the time of his 
removal to Zanesville, Ohio, as you have stated ? 
A. Himself, his wife, her daughter, and my brother. 
X Q. 34. Was your brother older or younger than yourself? 
A. Six years older. 
X Q. 35. When did you make the acquaintance of Noah J. Par- 
sons? 
A. About 1867. 
X Q. 36. Is this the gentleman by the table? 
A. It is. . 
X Q. 37. How came you to become acquainted with him at that 
time? 
A. I met him at his father-in-law’s. 
X Q. 38. What was your business at his father-in-law’s on that 
occasion ? 
A. None. 
X Q. 39. What were you there for on that occasion ? 
A. I was there on a visit. 
X Q. 40. Whom were you visiting there? 
A. I was visiting his father-in-law and the family. 
X Q. 41. What is his father-in-law’s name? 
A. His name is Jesse Blanchard. 
X Q. 42. Are you a relative of Mr. Blanchard’s? 
A. Iam. 
X Q. 48. What is the relationship ? 
A. He is my uncle—second uncle; his wife was my grandfather’s 
sister. 
X Q. 44. Have you had any business relations with Noah J. Par- 
sons since your first acquaintance; and, if so, what? 
A. None whatever. 
X Q. 45. Are you well acquainted with the residents of the town 
of Fabius? 
14538 A. I am. 
X Q. 46. When did Noah J. Parsons request you to inter- 
view William E. Tallman ? 
A. I think it was just previous to the interview. 
X Q. 47. Where were you when he made this request of you ? 
A. At Syracuse; I think the request was by letter. 
X Q. 48. Have you the letter containing the request ? 
A. I think it is at my office. 
~X Q. 49. When did you last see it? 
A. I have not seen it since that time. 
X Q. 50. What did you do with it? 
A. If there was such a letter, it is filed away among letters 
received. 
X Q. 51. What was the purpose for which Mr. Parsons requested 
you to interview William E. Tallman ? 
A. I do not know. 
X Q. 52. Were you informed that he had any purpose in making 
the request of you ? 
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A. I think he said or wrote that there was some litigation over 
a well that Tallman had, and asked me if such a man lived at Syra- 
cuse ; and, if so, to see him. 

X Q. 53. Did he make any further request of you or give you any 
directions ; and, if so, what were they ? 

A. He asked me to inquire of him in regard to this well and the 
pipe and what there was of it, as I remember. 

X Q. 54. Did you communicate to Mr. Parsons the result of your 
interview with William E. Tallman? 

A. I did. 

X Q. 55. By what means? 

A. I think by letter. 

X Q. 56. Did you keep any copy of that letter? 

A. I did not. 

X Q. 57. What was the date of the letter ? 

A. If it was by letter it was soon after the interview with Tall- 
man. 

X Q. 58. Give the date of the letter, as near as you are able. 

A. I think it was in the summer or fall of 1877 ; nearer than that 

I cannot state; if there was a letter. 
1454 X Q. 59. Did you have more than one interview with 
William E. Tallman respecting the well in question ? 

A. I think not. 

X Q.60. Were you acquainted with William E. Tallman previous 
to this interview which you have mentioned ? 

A. I had seen him, but was not personally acquainted with him. 


Proceedings adjourned until Thursday, September 16th, 1880, at 
9 o’clock a. m., at this place. 


Tuurspay, September 16th, 1880—9 o’clock a. m. 
Convened pursuant to adjournment. 
Complainants appear by Geo. L. Waters, Esq.; defendants appear 
by Irving H. Palmer, Esq. 


Cross-examination of Ceyton H. Lewis resumed: 


X Q. 61. Did you ever interview any other person than William 
E. Tallman at the request of Noah J. Parson or either of the com- 
plainants, their attorneys, solicitors, or counsel ? 

A. I did not. 

X Q. 62. Do you know George Way, of Fabius, Onondaga county, 
N. Y.; and, if so, how long and how intimately have you known 
him ? 

A. I have known him for probably fifteen or twenty years. 

X Q. 63. Have you done any professional business for him? 

A. I think nat. I may have made a collection for him at one 
time. 

X Q. 64. Did you have an account book or books belonging to 
him in your possession at one time? 

A. I think not. 

X Q. 65. Do you know whether or not you did? . 
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A. I remember seeing his book, but I do not think I ever had it 
in my possession. I am positive about it. 
1455 X Q. 66. When and where did you see his book ? 

A. I think it was at Fabius in 1877 or 1878. 

X Q. 67. Can you not be more definite as to the date when you 
saw his book? 

A. It must have been in the fall of 1877 or in the following 
winter. 

X Q. 68. How came you to see his book on the occasion you have 
mentioned? State the circumstances which led to it. 

A. Iwas at Fabius on business, and, as I remember it, he said 
that they had been to see him in regard to his books on this driven- 
well matter, and asked me if I knew anything about it. He said 
he had found an old book with charges against William E. Tall- 
man. This, I think, was a casual meeting at the post office. His 
house was within ten rods of there, and he got the book and showed 
itto me. That is as I remember it. 

X Q. 69. Did you go to his house to see the book? 

A. That I cannot state, but I think not. 

X Q. 70. Where was the book exhibited to you? 

A. It was either at the post office or at his house, or between 
them, or somewhere in that vicinity. My impression is that he 
brought it to the post office. 

X Q. 71. Did you request him to be permitted to see the book or 
any entry therein contained ? 

A. That I cannot state. 

X Q. 72. Whom did he say had been to see him in regard to his 
books? 

A. I do not remember as he mentioned any one. 

X Q. 73. In your answer to cross-question 68 you replied, “ He 
said that they had been to see him in regard to his books on this 
driven-well matier.” Did he tell you or did you understand from 
what he said who it was that had been to see him in regard to his 
books on this driven-well matter or in whose behalf or interest he 

had taus been interviewed ? 
1456 A. I do not now remember that he did. 

X Q. 74. Did he show you an entry in his book which he 
claimed to be a charge made by him against William E. Tallman 
for punching the pipe used in the well at which a windmill was 
erected on bis farm, or anything of that import? 

A. He showed me an entry regarding that matter. What it was 
I cannot recall. 

X Q. 75. Under what date was that entry made on his book? 

A. I cannot state. 

X Q. 76. Have you forgotten the date under which this entry 
appeared on his book, and why can you not state? 

A. I have forgotten. The reason why I cannot state is that it was 
a casual interview, to which I paid very little attention and had no 
interest in whatever. 

X Q. 77. Where was this book when you last saw it? 
A.- | do not remember having seen it since that time. 
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X Q. 78. Do you know who now has possession of it? 

A. I do not. 

X Q. 79. Has it ever been in your possession since the occasion 
when you saw it, as you have testified ? 

A. Not that I remember; I think not. 

X Q. 80. Can you give the date of the occasion when you had an 
interview with William E. Tallman, as you have testified on your 
direct examination in answer to question No. 9? 

A. [ cannot state more fully than I have already stated. 

X Q. 81. Where did that interview occur, and who was present? 

A. It was at his then place of business, on Clinton street, in Syra- 
cuse, in a large room, where he had a lot of bed springs piled up. 
No one was present but himselfand myself, that I recollect. 

X Q. 82. Did you make any memorandum of the conversation 
you then had with William E. Tallman? 

A. I either made a memorandum or else sat down and wrote it 

at my desk in the office, in a letter to N. J. Parsons. 
1457 X Q. 83. Which of the two did you do? 
A. I am positive that I wrote a letter to Parsons within a 
short time. 

X Q. 84. When did you last see this memorandum then made, 
and where was it entered or made?’ 

A. If I made such a memorandum it was on some old letter or 
envelope or —_ of paper which I had in my pocket. I have not 
seen it since, as I remember. 

X Q. 85. What is your best recollection, as to whether you did or 
did not make such a memorandum? 

A. My impression is that I did. 

X Q. 86. Have you refreshed your recollection by a reference to 
any memoranda or circumstance as to what William E. Tallman 
did say in that interview which you have mentioned since the time 
when you had the conversation or made the memorandum. And, if 
so, give the means by which you have so refreshed your recollection. 

A. I have seen a synopsis of the letter which I wrote to Mr. Par- 
sons at that time; that is all. 

X Q. 87. By whom was this synopsis made? 

A. I do not know. 

X Q. 88. When did you see it? 

A. I saw it yesterday. 

X Q. 89. Where did you see it, and in whose possession was it 
when you saw it? 

A. I saw it in the possession of Mr. Parsons at Cortland. 

X Q. 90. In whose handwriting was it? 

A. I cannot state. 

X Q. 91. Are you acquainted with Mr. Parsons’ handwriting? 

A. I have seen his handwriting, but I do not think I could iden- 
tify it. 

X Q. 92. Do you think this synopsis was in his handwriting? 

A. I could not form an opinion; I[ did not notice the handwriting 
particularly. 

X Q. 93. In what was this synopsis contained ? 
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A. It was on a sheet of note paper with other writings. 

X Q. 94. Is the narrative or version of the conversation 
1458 which you have given ‘on this examination the same as th at 
contained in the synopsis you have mentioned ? 

A. I think so, substantially. 

X Q. 95. Did you intend — make the narrative or version of your 
interview with William E. Tallman on the occasion mentioned by 
you correspond in substance with the synopsis you have mentioned ? 

A. The narrative is based on my recollection and simply re- 
freshed by the synopsis. 

X Q. 96. Is it not possible you have been misled somewhat in 
your version of this interview with William E. Tallman by the syn- 
opsis mentioned ? 

A. I think not. 

X Q. 97. Are you positive that you have not been thus misled? 

A. I am. 

X Q. 98. Will you now please begin at the beginning of that in- 
terview, and state, in the order in which it then occurred, using the 
language of yourself and William E. Tallman, what was then and 
there said ? 

A. I cannot give the language of that conversation, but the sub- 
stance. It was this: I told him that I had been requested to inter- 
view him in regard to a well which he had on his farm at Preble, 
made in 1859. He suggested that he understood there was some 
excitement about a well that he had put down there then. He said 
that his brother Moses, who lived down there, and Mr. Duell had 
been writing to him or talking to him about it and were trying to 
get him interested in it, and that they thought that he had some- 
thing like a driven well there then. He said he thought he should 
not pay any attention to it. He gave me some particulars in regard 
to the construction. He said he dug a well, and that he got a wind- 
mill on there and a pump; I think he stated that he sent East and 
got the windmill; that his supply of water soon gave out; that he 
deepened it, got a piece of old pipe, had some holes made in it, and 
put that on the end of the pump pipe. He said that he then made 

a sort of tub or basin for his cattle and that he then had a supply 

of water while he staid there. He mentioned their having 
1459 found this pipe with perforations in it down at Preble, and 

that he supposed that was what started them to look him up 
in-regard to it. He described to me how he attached this pipe to 
the pipe of the pump by making a sort of joint and winding rags 
or canvas around it and pitching it. That is all that I remember 
of the conversation in regard to wells. He went on then to talk of 
his bed springs and his patent carriage top which he had in there. 
He tried to sell me a bed spring, and asked me my opinion of the 
patent carriage top. 

X Q. 99. Did he tell you for what purpose his brother Moses and 
Mr. Duell had sought to interest him in the matter of this well; if 
so, what was it? 


A. I think not. 
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X Q. 100. Whom did he say had found a pipe with perforations 
in it? 

A. I think he said “they” generally ; I do not remember of his 
specifying anybody. 

X Q. 101. Did he use the pronoun “they” in his statement to 
you, without reference to any antecedent or the names of any per- 
sons? 

A. I do not remember of any antecedent being expressed. 

X Q. 102. Was any antecedent implied in his conversation, and, 
if so, who was it? 

A. My impression is that it was his brother, Moses Tallman, re- 
ferred to. 

X Q. 103. Have you given the conversation between yourself and 
William E. Tallman, on your cross-examination here, in the order 
in which it occurred? 

A. It may and it may not have been in the exact order. 

X Q. 104. Have you given it in the order in which it occurred, as 
near as you are able? 

A. I have; I paid more attention to the substance than to the 
order. 

X Q. 105. Did Mr. Tallman tell you that he erected a windmill 
and constructed appliances for pumping water therewith from this 
well before he inserted the pipe with the perforation therein in the 
bottom of this well, or that in substance ? 

A. He did, in substance. 
1460 X Q. 106. What did you understand Mr. Tallman to mean 
by the statement “ that he did not think it worth while for 
him to take any steps with regard to it?” 

A. What I understood was that he did not think that it could 
ever benefit him any,and that there was nothing in this transaction 
in 1859 which anticipated the driven-well patent. I may not have 
got his full meaning, from the fact that I was almost entirely igno- 
rant on the subject of these patents concerned in this litigation. 

X Q. 107. Did Mr. Tallman say a word about anticipating the 
driven-well patent in this conversation ? 

A. I do not know that he used that language. 

X Q. 108. In your answer to question 11 did you mean to be 
understood as testifying that Mr. Tallman told you that the pipe 
with the perforations therein, inserted in the bottom of this well, was 
added to for the purpose of lengthening the pipe before in use to 
conduct water from the dug well, before the same had been deepened, 
through the pump into the receptacle above, or that in substance, or 
do you mean to be understood as testifying simply that you got that 
idea or impression from what was said during the interview ? 

A. I do not remember his using that language or that in sub- 
stance; such was the impression that I got from this conversation. 

X @. 109. Have you been engaged in collecting royalties on driven 
wells or aiding in the collection of such royalties? 

A. Never; I have been engaged in paying some. 

X Q. 110. Whose royalty have you paid, how much have you 
paid, and to whom did you pay it? 
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A. Mrs. Mary J. Blowers, of Syracuse, N. Y.; when they were col- 
lecting in Syracuse she gave me five dollars and requested me to 
pay the royalty on her well and get a receipt, and I did it for her; 
it was paid to N. J. Parsons, in Onondaga county, and was when he 
advertised that he was collecting royalties. 

X Q. 111. Is this the extent of your connection with the collection 
of rovalties on the driven well? 

A. Yes, Sir. 
1461 X Q.112. Have you advised the payment of royalties by 
persons using driven wells? 

A. I have not, that I recollect. 

(The witness states that he desires to correct the age given, which 
is 30 instead of 29 years.) 
Examination of this witness closed. 

(Signed) CEYLON H. LEWIS. 


. 


Sworn and subscribed before me this 16th day of September, 1880. 


[L. Ss. ] (S'g'd) M. STANLEY BIERCE, 
Notary Public. 
1462 Joun Van DenpurGu called for complainants. 


Complainants’ counsel, by Mr. Hurlburt, states that this witness 
was called and examined before the notary, Frederick Hatch, in 
this cause, this forenoon, by mistake of Mr. Hurlbut, who supposed 
that the notice empowering Mr. Hatch to take evidence in this cause 
contained the name of this witness, but at the adjournment at noon 
he discovered his mistake, and that the witness was noticed to be ex- 
amined before thés notary, and he is now produced for such examina- 
tion. 


The witness, being duly sworn, testified as follows: 
Examination by Mr. WATERs: 


Q. 1. State your name, age, residence, and occupation. 

A. My name is John Van Denburgh ; age 66; I live in Preble, 
and work at farming. 

(. 2. How long have you lived in Preble? 

A. I was born there and have lived there my lifetime, with the 
exception of one year. 

Q. 3. Did you know William E. Tallman in his lifetime, while he 
lived in Preble, and do you know Moses T. Tallman, who now lives 
in Preble? 

A. I was acquainted with both of the men, and am now acquainted 
with Moses T. Tallman. 

@. 4. About how far from the farms of Moses T. and William E. 
Tallman have you lived during your acquaintance with them ? 

A. Three miles is the farthest that I have lived from them at any 
time. 

Q. 5. State whether or not you have been, during the time you 
have known them, quite intimately acquainted with them, meeting 
them frequently. 
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A. Yes; I met them often. 

Q. 6. Do you know of the driven well in common use in this 
county, and how it is constructed ? 

A. I have seen quite a number of them; I know nearly how they 

are constructed. 
146. Q. 7. When did you first see that process used in your town 
and first know of a driven well being made by that pro- 
cess ? 

A. The tirst well was at the Preble depot, that Leversaw ; I think, 
in 1865 or 1866, as near as I can tell; I cannot tell exactly. 

Q. 8. Since that time have driven wells been put down in your 
town to a considerable extent ? 

A. I have known quite a number to be put down. 

Q. 9. By whom were these wells first put down in Preble? 

A. The one at the depot I do not know who put down ; it was in 
operation when I first saw it and was the first one I saw, and the 
remainder Mr. Dunham, of Homer, put down, all that I know of. 

Q. 10. At the time that these wells first went into use in Preble, 
as you have stated, were they regarded by you and your townsmen 
as a new and novel way of making wells or otherwise ? 

A. Yes; they were regarded as such. 

Q. 11. When did you first hear of this process of obtaining water 
by a driven well ? 

A. I said it was in 1865 or 1866. 

Q. 12. It was when you saw the one at the depot ? 

A. That was the first one that | ever knew anything about or 

saw. 
1464 Q@. 13. State whether or not you knew the fact that William 
E. Tallman, in about the year 1859, erected a windmill at a 
well on his farm in Preble, now occupied by Thomas Ballard, for 
the purpose of pumping water for his stock. 

A. I was at the well once. The windmill was there then. 

Q. 14. Was the windmill or not then in running order, and about 
how long.after its erection were you there? 

A. I could not tell whether it was in running order. It seemed 
to be all rigged for business, as far as I could see. Iam nota me- 
chanic or millwright. I think it was put up that summer. 

Q. 15. What kind of a well was it that the water was pumped from 
by this windmill? 

A. I think it was a dug well and stoned up. 

Q. 16. Did you ever hear or know of William E. Tallman’s ever 
claiming to have invented a new process for obtaining water by the 
driven-well invention, or did you ever know or hear that he claimed 
that this well was anything other than an ordinary dug and stoned 
well ? 

A. I never heard anything at the time of it that they claimed any 
such thing. I first heard such a claim since this litigation. 

Q. 17. Have not the months of July and August of the present 
season been months wherein a considerable drought has occurred in 
Preble, so as to considerably diminish the supply of water in the 
streams and make them quite low? 
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1465 A. Yes. 


Direct examination of this witness closed. 


Proceedings adjourned until Friday, September 17th, 1880, at nine 
o’clock a. m., at this place. 


Fripay, September 17th, 1880—9 o’clock a. m. 


Convened pursuant to adjournment. 
Complainants appear by Geo. I. Waters, Esq.; defendant appears 
by Irving H. Palmer, Esq. 


Cross-examination of Jonn VAN DENBURGH resumed: 


X Q. 18. You are a man of family, I suppose, Mr. Van Denburgh ? 

A. Yes, sir. 

X Q. 19. Has it been customary for you and your family to ex- 
change visits with William E. and Moses T. Tallman and their fami- 
lies during the time that William E. Tallman resided at Preble ; 
and, if so, about how frequently? 

A. Never visited there, nor they with me. 

X Q. 20. Are you a freeholder? 

A. No, sir. 

X Q. 21. Have you ever had a driven well constructed for you? 

A. No, sir. 

X Q. 22. When did you first see the well on the premises of Wil- 
liam E. Tallman at which a windmill was erected for the purpose of 
pumping water ? : : 

A. I think it was in 1859. 

X Q. 28. How came you to visit it on that occasion ? 

A. I came home from the camp-meeting across by the fields. 

X Q. 24. Did you pass this well on your way home from camp- 
meeting on that occasion ? 

A. Yes. 
1466 X Q. 25. Who was with you, if any one? 

A. There were a couple of other chaps with me. I think 
my brother William was one of them; the other I cannot recollect. 

X Q. 26. Is your brother William living; and, if so, where does 
he reside? 

A. In the State of Illinois; at Joliet, I believe. 

X Q. 27. Is your brother William younger or older than yourself? 

A. Younger. 

X Q. 28. What is his business ? 

A. He is a carpenter. 

X Q. 29. When did he remove from Preble to Joliet, Illinois? 

A. I should think it was nearly twenty years ago. 

X Q. 30. Did you make any examination of this well at the time 
you visited it on your way home from camp-meeting on the occa- 
sion mentioned by you ? 

A. I did look round about the windmill more than anything else, 
so that I could see the arrangement of it. I went up and looked in 
the well. 
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X Q. 31. When next were you at this well? 

A. I never was there at the well after that, nearer than the road. 

X Q. 32. Then, I understand you, that you never was at this well 
but once, and that was on your way home from camp-meeting, in 
1859, as you think? 

A. That is all the time I was ever there. 

X Q. 33. Did you see any water in this well when you looked 
into it? 

A. I did not. 

X Q. 34. Is it your best recollection that the dug well was then 
dry? 

A. I do not know whether there was any water in that well or 
not. 

X Q. 35. If there was any water in the well you saw none? 

A. I did not see any. 

X Q. 36. Was there any in sight ? 

A. I don’t recollect of seeing any. 

X Q. 37. If there had been any water in the dug well do you not 

think you would have seen it? 
1467 A. I did not take any particular pains to look; I just 
looked in the well, that is all. 

X Q. 38. Was the well covered over the top; and, if so, how was 
it covered? 

A. Partially covered, to keep things out of it. 

X Q. 39. When was this windmill! and well constructed, according 
to your recollection? Please give the time with reference to the 
camp meeting you have mentioned. 

A. I think it was that summer before the camp-meeting, which 
was in September, I[ think, in 1859. 

X Q. 40. Do you know by whom the windmill was erected—by 
whom the work was done? 

: A. I do not know anything about that, only by what I have 
reard. 

X Q. 41. Was not the fall and summer of 1859 drier and the 
streams lower than the corresponding seasons of 1880? 

A. I recollect that it was quite dry; to what extent [ cannot tell; 
I think there have been seasons full as dry; 1 recollect that it was 
quite dusty going to camp-meeting. 

X Q. 42. You say you “think there have been seasons full as 
dry;” do you mean by that seasons full as dry as the season of 
1880? 

A. No. 

X Q. 43. Were not the streams in the town of Preble lower and 
was it not drier in the summer and fall of 1879 than in 1880? 

A. I could not tell to save my life. 

X Q. 44. You have not paid much attention to the streams in the 
town of Preble or tlie comparative wetness or dryness of the seasons, 
have you? 

A. I have not. 
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Examination of this witness closed. 


(S’g’d) JOHN VANDENBURGH. 


Subscribed and sworn to before me this 17th day of September, 
1880. 
[L. s.] (S’o’d) M. STANLEY BIERCE, 
Notary Public. 


Proceedings adjourned until 1.30 o’clock p. m. 
1468 1.30 o’CLOCK P. M. 
Convened pursuant to adjournment. 
Complainants appear by Geo. L. Waters, Esq.; defendant by Ir- 
ving H. Palmer, Esq. 


W. T. Brancuarp called for complainants. The witness, being 
duly sworn, testified as follows: 

(). 1. State your name, age, residence, and occupation. 

A. My name is W. T. Blanchard; my age is 41 years, and resi- 
dence Cortland, N. Y.; I am running a wood shop. 

Q. 2. Are you a relative of one of the complainants, Noah J. Par- 
sons; and, if so, what is your relationship to him ? 

A. Lam; he is my brother-in-law. 

Q. 3. State whether or not you at one time visited a well on the 
farm occupied by Thomas Ballard, in Preble; and, if so, when and 
at whose instance did you go? 

A. I did, at the request of Mr. Parsons. It was either the last of 
July or the first of August, 1880. 

(). 4. Please to give the location of this well. 

A. It was, I should think, about a mile south of Preble and about 
fifty rods from the north and south road and about fifty rods north 
of the east and west cross road. 

Q.5. Who went with you? 

A. My father, Jesse M. Blanchard, and Mr. Noah J. Parsons. 

().6. State what occurred there at that time. 

A. Mr. Ballard showed us where the old well was supposed 
1469 tobe. The surface of the ground was all smooth; there were 
no indications of the well on the outside. We then took a bar 
to see if we could find the well and found a spot where we could run 
it into the ground four or five feet easy. We then commenced to 
dig. We throwed about eighteen inches of dirt, should think, be- 
fore we came to the stone. We then drew out this bar and drove a 
pipe until we came to water. This pipe was driven inside of the 
wall of the old well. We drove till we got water inside of the pipe; 
then Mr. Parsons went and got one or two men to come there; I 
think that was next; then we measured the distance to water; then 
Mr. Parsons went again after men and I went to work throwing the 
the stone out of this well. I throwed out stone to the depth of about 
ten feet from the surface of the ground. We throwed out stone to 
within about eighteen inches of water. I dug away the stone in one 
corner so that we could see the water where we stood. That is about 
all there is of it. We then drew this old ladder out of the well. 
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Q. 7. You say, in answer to the last question, that you found the 
sentes of the ground smooth over the top of the well. State whether 
or not when you had uncovered the well, as you have stated, you 
found it filled up; and, if so, with what. 

A. We found it filled up with cobble-stone. 

Q. 8. To what depth from the surface did you remove these cobble- 
stones ? 

A. About ten feet. 

Q.9. Was there a stone wall in the well down as far as you re- 
moved the stone in the well ? 

A. There was. 

Q. 10. Did the stone wall apparently extend further down ? 

A. It extended to the water; that was as far as I could see it. 

Q. 11. At what depth did you reach water ? 

A. About twelve and a half feet from the surface of the ground. 

Q. 12. At about what hour of the day did you cease to labor at the 
well, as you have described ? 

A. About five o'clock p. m. 
1470 Q. 13. State whether at the time you visited this well it 
was a dry time and whether or not the subterranean streams 
and springs were bigh or low? 

A. It was a dry time and springs were low. 

Q. 14. Is there a lake in the vicinity of this well? And, if so, 
at about what distance and in what direction is the lake from the 
well and what is the surface of the ground as to being hilly or 
otherwise between the well and the lake? 

A. There is alake about a hundred rods a little east of south from 
the well and there is a little descent from the well to the lake. 

Q. 15. For what purpose did you visit this well on the occasion 
you have referred to in your foregoing testimony ? 

A. To find the distance to water, I suppose. 

(. 16. In your answer to question 6 you say, “ We then drew this 
old ladder out of the well;” to what ladder do you refer? Describe 
it and state where you found it and what you did with it. 

A. There was about a two and a half by fourstick, about fourteen 
feet long, with sticks nailed across it; we found it setting up in this 
well close to the side and covered up with the stone; we took it out 
of the well and brought it to Cortland. 

Q. 17. When you first went to the well was the surface of the 
ground above the well undisturbed or otherwise and was the surface 
turfed over with growing grass ”? 

A. The surface of the ground was undisturbed; I do not think 
there was much turf; it was on a gravelly knoll ; it was like the 


rest of the field. 
Direct examination of this witness closed. 


1471 Cross-examination: 


X Q. 18. Did you measure the distance from the surface of the 
ground to the water in the well? And, if so, with what appliance 
and how was it measured ? 


a te A Sige: 
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A. I measured it inside of the pipe with a line and sinker and 
after the pipe was drawn I measured with the same line down in 
the well. 

X Q. 19. Of what material was the line used in measuring the 
distance from the surface to the water in the pipe? Describe the 
same. 

A. It was a chalk line with a lead sinker; it was either cotton or 
linen; T do not know of what material it was made. 

X Q. 20. The pipe, after it was driven into the dug well or inside 
of it and into the water, extended considerably above the surface of 
the surrounding earth, did it not? 

A. Lt did, 

X Q. 21. What distance above? 

A, About two feet and a half, I should think, 

X Q. 22. Did you measure the distance above? 

A. I did. 

X Q. 23. Do you remember what it was so as to state it now in 
feet and inches? 

A. I do not. 

X Q. 24. You have stated that you measured the distance from 
the surface of the ground to water as it rose in the pipe after the 
same was driven inside of the dug well; please describe the process 
by which this was arrived at. 

A. We dropped the line inside of the pipe till it touched bottom, 
then drew out the line and measured from the top of the pipe to 
where the string was wet, and then deducted the distance from the 
top of the pipe to the ground. 3 

X Q. 25. How did you ascertain how long the string was from 
the point where the same was wet to the point at the surface of the 
ground ? 

A. With a tape line. 

X Q. 26. Thestring would naturally become wet some little 
1472 distance above the level of the water into which it was 
dsopped with a sinker by capillary attraction, would it not? 

A. I do not think a tight-twisted string would a great deal. 

X Q. 27. Was the string used in making this measurement a hard- 
twisted ora slack twisted cord y 

A. Tt was hard twisted 
2S. Was the surface of it smooth or rough ? 


XN Q. 28 Did it have the appearance of having been used as a 
chalk line? 

A, No, sir, 

XN Q. S50. Was any allowance made, in the measurement of the 
distance from the surface of the ground to water in the tube, for the 
wetting of the string above the point to which water rose therein ? 

A. No, sir; there was not. 

X Q. 31. How deep was the water inside of the tube at the time 
of the measurement ? 

A. About six or eight inches. 

X Q. 32. The field in which this well is located had the appear- 
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ance of having been recently plowed and cultivated, and had been 
apparently cultivated over the mouth of this well, had it not ? 

A. I should think it had been seeded—not a great while—and had 
been cultivated over it. 

X Q. 33. The well was situated in a little gully or natural surface 
drain, which extended northward from the well to some considerable 
distance, and southward to the lake, did it not? 

A. There was a bank to the north of the well, or a little west of 
north, where the old tank used to stand; I could not say that I 
observed that gully or drain. 

X Q. 34. Will you swear that there is not such a gully or drain 
as was described in the last question ’ 

A, No, sir; I will not, 

X Q. 35. Did you discover, northwesterly, a few feet from this 
well, stones and cement of sand and lime which were, apparently, 
the remains of a receptacle for water constructed on a knoll or eleva- 
tion at that point? 

A. I saw the cement; I could not say that I noticed any stones; 

I saw the cement adhering to the stones. 
1473 X Q. 36. Were the cobble-stones, with which this well was 
filled, large or small ? 

A. Some of them were large, and a good many small. 

X Q. 37. Give about the dimensions of these stones. 

A. There were a few of them nearly as large as a half-bushel 
measure, and a good many as large as a peck measure; the rest of 
them were smaller, down to the size of a goose egg. 

X Q. 38. With what other material besides these cobble-stones you 
have mentioned was this well filled ? 

A. A few flat stones and a little dirt. 

X Q. 39. Was the dirt such as had apparently rattled down among 
the stones from the surface above ? 

A. It was. 

X Q. 40. You stated, on your direct, that you dug down to water 
on one side of the well; which side was it? 

A. Northwest. 

X Q. 41. Did you dig down below the surface of the water any ; 
and, if so, how far? 

A. T dug down to the surface of the water, but not below ; so that 
I could see water, 

X Q. 42. With what kind of stones was the well walled up, and 
how did the stones in the wall compare with these with which it was 
filled? 

A. They were cobblestone; a good deal the same kind of stone, | 
should think. 

X Q. 43. Did you make any examination to ascertain whether or 
not the excavation you made on the northwest side of the well 
extended down to the bottom of the wall’ State the result of your 
examination. 

A. It extended down to water and I could see the wall down to 
water; I did not make any examination below the water. 
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X Q. 44. Did the wall at that point have the appearance of extend- 
ing below the water line at that time ? 

A. I could not tell whether it extended below the water or not ; 
the wall appeared to go to the water; I could not see below the 
water. 

X Q. 45. Did you observe any flat stones in the wall at or near 
the water line in the well? 

A. I did not. 
1474 X Q. 46. Have you ever visited this well on any other occa- 
sion than that you have mentioned ? 

A. I have not. 

Examination of this witness closed. 


(S’e’d) W. T. BLANCHARD. 


Sworn and subscribed before me this 17th day of September, 1880. 
[SEAL. | (S’g’d) M. STANLEY BIERCE, 
Notary Public. 


Proceedings adjourned until Saturday, September 18th, 1880, at 
9 o’clock a. m., at this place. 


1475 SATURDAY, September 18th, 1880—9 o’clock a. m. 
Convened pursuant to adjournment. 
Complainants appear by D. L. Hurlbut, Esq.; defendant appears 
by Irving H. Palmer, Esq. 
Crinton D. Bourton called for complainants. 
The witness, being duly sworn, testified as follows: 


Q. 1. State your name, age, residence, and occupation 
A. Name, Clinton D. Bouton ; age, 38 years nearly; residence, 
Dryden, Tompkins county, N. Y.; occupation, have been in the 
mercantile business most of my life; at present am not engaged in 
any business. 
(). 2. Have you held positions of trust in your town ? 
A. Ihave; I have been postmaster there for three years. 
(). 3. State whether you enlisted and became a member of the 
76th Regiment of New York Volunteers, raised in Cortland county 
and vicinity, and mustered into the service in the fall of 1861. 
A. l enlisted and became a member of the 76th regimeni, which 
was mustered in 1861. 
_ Q. 4. Did you go to the front with the regiment when it left Cort- 
| land in December, 1861? 
| A. I went with the regiment when it left here; my impression is 
| that it was the first of December. 
| Q. 5. How early did you enlist, with reference to the date of mus- 
| tering in of the regiment? And give the date of muster. 
| A. I enlisted September 18th, 1861; the regiment was mustered 
| in the 4th of October, I think. 
| 1476 Q. 6. Where was the regiment quartered while in Cort- 
land? 
A. On the fair ground. 
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Q. 7. How much of the time were you with the regiment on the 
fair ground during that time? 

A. I was with the regiment all the time except, perhaps, two 
_ weeks that I was sick here at the Cortland House; on reflection, I 
went down to Virgil after I recovered, until I got stronger; I think 
the whole time of my absence was about two weeks. 

Q. 8. Did you become acquainted, while the regiment was here, 
with its commandant, Colonel N. W. Green; and, if so, how inti- 
mately were you acquainted with him ? 

A. I became acquainted with Colonel Green while the regiment 
was stationed here—perhaps more intimately than I otherwise would 
have been—he was appointed guardian for me, I being a minor at 
that time; that was done to enable me to enlist. 

Q. 9. How much was Colonel Green present on the camp ground 
during the time the regiment was stationed there? 

A. I do not suppose that I could tell accurately; he was there 
frequently and seemed to have the charge and direction of the whole 
thing; I could not tell just the time he spent there. 

Q. 10. Did you become acquainted with Herman F. Robinson, 
James C. Carmichael, and Byron Mudge during the time you were 
encamped on the fair ground ? 

A. I became acquainted with Herman F. Robinson and J. C. Car- 
michael; I do not know that I had any acquaintance with Mr. 
Mudge; I knew him by sight. 

Q. 11. Were they members of that regiment under Colonel 
Green’s command ? 

A. They were. 
1477 Q. 12. At the time you were in camp upon the fair ground 
here did you know anything, from information or otherwise, 
of the discovery or invention of the driven well, so called? And, if 
so, state what your first knowledge and information concerning it 
was, and when obtained—whether before or after; and, if after, how 
long after the muster in of the regiment. 

A. I knew something of the driven well from information. It was 
after we were mustered into the United States service; perhaps 
within three or four weeks afterwards. As I remember it, it was 
talked up there in camp, some thinking it would be a success, others 
a failure. It made some controversy, and as the result of that con- 
troversy I went and saw the well; it was located in the cook-room, 
on the fair ground—I think on the south side. 

Q. 13. Did you see the well when it was being put down ? 

A. I do not think I did. 

Q. 14. State whether you had information at about that time of 
another such well having been put down at Colonel Green’s dwell- 
ing-house in Cortland ; and, if so, from what was that information 
derived ? 

A. I did have information that there was another well of the same 
kind being put down at Colonel Green’s house. I think it was after 
the well was put down in the cook-room. I do not know that I 
could state from whom I derived my information. It was talked 
there in camp among the soldiers. 
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Q. 15. You say there was considerable talk among the men about 

these wells. Please state how they were regarded as being new and 
novel, and whether it was new to you. 

1478 A. So far as I know, it was regarded as new and very novel 
indeed ; it was entirely new to me. 

Q. 16. In all the conversations and discussions you had with sol- 
diers and men of the regiment to whom was the discovery or inven- 
tion of that method of obtaining water ascribed, or whose invention 
was it called or spoken of as being ? 

A. It was ascribed to Colonel Green and referred to as his inven- 
tion. 

(. 17. State whether, in the conversations and discussions referred 
to, youever heard the invention accredited to Byron Mudge, or any 
other person than Colonel Green. 

A. No, sir. 

Q. 18. Were you present in camp at the time McNett was shot by 
Colonel Green upon the occasion of an alleged mutiny in camp, and 
did you have personal knowledge of that occurrence and of the state 
of things in camp which followed ? 

\. I was present and had personal knowledge of that occurrence 
and of the state of things which followed. 

Q. 19. State whether you were aware of the excitement in camp 
and among the people and citizens outside occurring from the shoot- 
ing of McNett, and also state the extent and intensity of excite- 

ment. 
1479 A. There was a great deal of excitement in camp, and I 

found out shortly after that there was a great deal of excite- 
ment here in the town among the citizens; that night, after the 
shooting, the excitement was so intense that it was thought best to 
put the camp into a position to defend itself against any attack. It 
was rumored that the people were to make a raid on the camp. I 
think there was a piece of artillery brought there that night to be 
used in ease of necessity. 

Q. 20. Did you know of any difficulty as regards Colonel Green, 
that the shooting of McNett involved him? And, if so, state. 

A. He was involved in trouble, originating out of the shooting of 
McNett; I suppose, or as I understood, from the shooting of McNett, 
a court — inquiry was instituted by the Governor; I think Green 
was acquitted and restored to his command ; this was at Albany ; 
Colonel Green was put under arrest while we were stationed at Fort 
Totten, at Washington; he was kept confined in his quarters for a 

short time; I think that he then had an examination; I think it 
was a court of inquiry, held at Washington; he, after the court of 
inquiry, came to Cortland and never resumed command of the regi- 
ment. 

Q. 21. State, Mr. Bouton, whether, after the McNett affair and down 
to the time when Colonel Green was put under arrest at Washing- 
ton, charges of insanity were made and circulated against Colonel 
Green to any extent among the men of the regiment while at Wash- 
ington. 
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A. I frequently heard charges of insanity brought against Colonel 
Green during that time. 

Q. 22. How long did he remain under arrest there at Washing- 

ton? 
1480 A. I cannot state; my idea is somewhere in the neighbor- 
hood of a couple of months. 

Q. 23. Did he ever resume his command of the regiment after his 
arrest at Washington ? 

A. He did not. 

Q. 24. Did you see him at Washington after his return to Cort- 
land during the war? 

A. I did not. 

Q. 25. Were you a witness on the trial of the indictment of Colonel 
Green for the shooting of McNett here at Cortland ? 

A. I was. 

Q. 26. Please state when that was, as near as you can, and the ex- 
tent of the feeling and excitement which prevailed here at that time, 
as near as you can, if you know. 

A. I do not remember when it was; it was after the war; I came 
here simply as a witness and went home when I got through and 
knew very little of the feeling or excitement, if there was any. 

Direct examination of this witness closed. 


Cross-examination: 


X Q. 27. Had you any acquaintance with Colonel Green previous 
to your enlistment in the 76th regiment? 

A. No, sir. 

X Q. 28. How intimate were you with him after your enlistment? 

A. I became pretty well acquainted with the Colonel and he with 
me; I met him frequently, but did not associate with him. 

X Q. 29. What position did you hold in the regiment ? 

A. Corporal of Company F. 

X Q. 30. Who was captain of that company ? 

A. J. H. Barnard. 

X Q. 31. Is he now living ? 

A. I have not heard of his death; I understand he resides at 

Homer. 
1481 X/Q. 32. Do you know Henry Woodruff, of this place? 
A. No; I do not. 

X Q. 33. Were there not persons who were not members of the 
76th regiment engaged on the camp ground in instructing recruits 
of this regiment in squad drill after the regiment was quartered at 
the fair ground? 

A. I do not know whether there was or not. 

X Q. 34. J.C. Carmichael did not go into the service as a mem- 
ber of the 76th regiment, did he? 

A. I do not think he did. 

X Q. 35. Byron Mudge did not enter the service as a member of 
the 76th regiment, did he? 
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A. I knew him by sight only; I do not know when he left the 
regiment or whether he was ever a member of it; I simply saw him 
at the fair ground, connected with the regiment. 

X Q. 36. You do not know whether or not Colonel Green held any 
commission or authority as colonel of the 76th regiment at any time 
while the same was quartered at the fair ground, do you ? 

A. I have no personal knowledge that he held such commission 
or ey 

X Q. 37. By whom was the information respecting the driven well 
you have mentioned as being constructed in the cook- house of the 
regiment, on the fair ground, communicated to you ? 

A. I could not say by whom. 

X Q. 38. Did Colonel Green ever mention it in your presence ? 

A. I do not think he did. 

X Q. 39. From what source, then, did you derive your informa- 
tion respecting this well in the cook- house of the regiment ? 

A. From conversations and discussions with the men of the regi- 
ment. 

X Q. 40. Can you now name any person whom you heard men- 
tion or discuss this well in the cook-house of the regiment or that 
which you stated, on your direct examination, you thought was 

afterwards constructed at Colonel Green’s house ? 
1482 A. I do not think I could name any particular person who 
mentioned either of them. 


Proceedings adjourned until 1.15 o’clock p. m. 


1.15 o’CLOCK P. M. 
Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of Crinton D. Bouton resumed: 


X Q. 41. Was it usual, while the 76th regiment was quartered a! 
the fair ground, for large numbers of pet rsons from Cortland and th® 
surrounding country to visit the camp ? 

A. It was. 

X Q. 48. Was this of daily occurrence during the entire time the 
regiment was quartered there ? 

A. Yes; I should say so; I do not remember about Sundays. 

X Q. 43. Was this driv en well in the cook-house visited by a large 
number of persons during that time? 

A. Not that I know of. 

X Q. 44. lave you no knowledge on the subject of their visiting 
the cook-room ? 

A. No; I have not. 

X Q. 45. Did you witness any part of the construction of this well 
in the cook-room ” 

A. Ihave no recollection of seeing it while it was being con- 
structed. 

X Q. 46. Did you observe how many pipes or tubes were used in 
its construction, and how they were situated with respect to each 
other? 
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A. Ido not think I did; I could not explain it at all. 

X Q. 47. Can you describe the well in detail—as te how constructed 
and how it appeared ? 

A. I could not. 

X Q. 48. Did you- know anything concerning any mutiny or al- 
leged mutiny in the camp of the 76th regiment, of your own per- 

sonal knowledge? 
1483 A. I did not know personally of any mutiny, but heard it 
talked that it was bordering on mutiny. 

X Q. 49. What did you hear talked of as bordering on mutiny ? 

A. After the shooting of McNett Ly Colonel Green McNett’s com- 
pany were very indignant about the shooting, and it was rumored 
in camp, and the rumors were very rife, that they proposed to clean 
out Colonel Green’s friends there or those who sustained him. Of 
course, there were sides taken there in camp the same as there were 
here in this town. 

X Q. 50. Then the alleged mutiny or disturbance in camp did 
not precede, but follow, the shooting of McNett by Colonel Green, 
did it not? 

A. It did, so far as my knowledge of the affair is concerned. 

X Q. 51. Did you know of any combination or concerted action 
of any persons to forcibly resist the orders or authority of Colonel 
Green in camp? 

A. I did not. 

X Q. 52. Was it not several days after the shooting of McNett 
before any artillery was brought to the camp, and were there not 
then two brass field-pieces brought from Truxton and planted within 
the camp? 

A. I should swear that there was a piece of artillery brought there 
the same night after the shooting. 

X Q. 58. Do you know where that piece of artilley was procured, 
or by whom it was brought to camp ? 

A. Ido not. I know what the report was about it; that is all I 
know about it. It was reported that the piece was brought from 
Truxton. 

X Q. 54. By whose orders was it brought to the camp? State, if 
you know. 

A. I do not know. 

X Q. 55. Please describe the piece of artillery which you say was 
brought to camp by Colonel Green the night following the shooting 
of McNett. 

A. I did not examine it closely enough to give any description 
of it. 

X Q. 56. How did you happen to witness the shooting of McNett 

by Colonel Green ? 
1454 A. I happened by accident to be standing at the time near 
the scene. 

X Q. 57. Describe the transaction and the location where it 
occurred, . 

A. Captain McNett was under arrest in the officers’ quarters. 
Colonel Green rode into camp, where he saw Captain McNett stand- 
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ing upon the steps of the officers’ quarters, outside of the building. 
Colonel Green ordered Captain McNett to his quarters; he failed to 
go into his quarters as ordered. Iam not certain whether he made 
any reply just then or not. Colonel Green ordered Captain McNett 
to his quarters again. McNett still refused to go. Colonel Green 
then dismounted from his horse; he then ordered Captain McNett 
into his quarters again. McNett refused to enter. Colonel Green 
said, “Captain McNett, do you refuse to obey my orders?” McNett 
said, “I do.” Whereupon Colonel Green drew his revolver and 
fired. The first shot, | think, passed above him; the second shot 
took effect in his face, and the ball passed around into his neck. 
During this time, while Green was ashen his revolver, MeNett 
stepped back from the step and stood in the doorway of the officers’ 
quarters when the shot took effect. This ts as accurate a statement 
as | can give of it to-day. I may not have given all the little de- 
tails. It was nineteen years ago, and the affair has generally passed 
out of my mind, 

X Q. SS. Were you a witness on behalf of Colonel Green at his 
trial on the indictment against him for the shooting of McNett? 

_ Yes, sir. 

X Q. 59. Was Captain McNett under guard in the officers’ quar- 
ters, or was a guard stationed in view of him at the time the shoot- 
ing took place? 

A. Ido not think he was what we would consider under guard. 
Guards were stationed at the entrance of the grounds. I think it 
was in view of the scene of the shooting. 

X Q. 60. Do you know anything of the court of inquiry at Al- 
bany or at Washington, before either of which Colonel Green was 
on trial, of your own personal knowledge? 

1485-1495 A. I do not. 

X Q. 61. Have you not been informined and do you 
not understand that the court of inquiry convened at Albany, before 
which Colonel Green was summoned to appear, was convened at his 
instance or at his request? 

A. I do not know anything about that court of inquiry at all. 

X Q. 62. Do you know any more about the court of inquiry at 
Washington than you do that convened at Albany? 

A. I do not. 


Examination of this witness closed. 
(S’g’d) CLINTON D. BOUTON. 


Subscribed and sworn to before me this 18th day of September, 


188 
[L. s.] (S’g’d) M. STANLEY BIERCE, 
Notary Public. 


By request of complainants, proceedings herein are held open 
until 9 o’clock p. m. 
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9 o’CLOCK P. M. 
Proceedings herein adjourned sine die. 


1496 Jess—E M. BLANCHARD, being produced by the complainants 
and by me sworn in the above-entitled cause, testifies as fol- 

lows: 

Q. 1. State your name, age, residence, and occupation. 

A. My name is J. M. Blanchard ; my age is seventy-two the present 
month; residence, Cortland village, N. Y.; occupation, farmer. 

Q. 2. Do you know one of the complainants, Noah J. Parsons, and 
is he a relative of yours? 

A. I do; he is a son-in-law of mine. 

(At this point D. L. Hurlburt, Esq., also appeared and proceeded 
with the examination of this witness.) 


Q. 3. About two or three vears ago did you, at the request of Mr. 
Parsons, go to Preble, in this county, to see Mr. Moses Tallman in 
regard to an alleged well there made by William E. Tallman? 

A. I did. 

Q. 4. Did you see Mr. Moses Tallman on that oceasion? And, if 
so, please state fully what occurred between you in regard to it. 

A. I did; I saw Mr. Tallman at his mill, a short distance down 
the stream from his house. I think I first said to him that I heard 
he had a pipe that was said to have been driven in a well; then I 
told him that I would like to see it. He went with me to his house 
and he showed me the pipe there; he told me that Mr. Porter had 
told him that it was worth a hundred thousand dollars to well 
owners. 

Q. 5. Did you go to Mr. Tallman’s with Mr. Parsons on one 
occasion shortly after that? And, if so, state what occurred between 
rou and Mr. Tallman. 

A. I did; I found him at the same mill I did before. I told him 
Mr. Parsons was with me in the wagon and would like to see that 
pipe that I had seen before. He wanted to know whose interest Mr. 
Parsons was in, whether Mr. Green’s or the well owners. I told 

him he was in the interest of Mr. Green or Andrews, I sup- 
1497 posed. He said he could not see it then. That was the end 
of the interview. 

Q. 6. Did you, this present summer, go to Preble with Mr. Par- 
sons? If yea, state about when it was, and who accompanied you. 

A. I did; I think it was in August—the first of August or the 
last of July; my son Trowbridge accompanied us. 

Q. 7. What did you go there for on that occasion? And please 
state what was done. 

A. We went there to drive a pipe, and took the pipe with us for 
the purpose of ascertaining the depth of the water where they claimed 
to have been a well dug before. We drove toa man by the name 
of Ballard, south of Preble village about a mile; we saw Mr. Ballard ; 
Mr. Ballard went with us to show where the old well was; it was 
about twenty rods, perhaps further than that, east of his barn, and 
the ground was smooth where he said the well was; he pointed out, 
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as well as he could, where the well was, but he did not get within a 
few feet of where we found it; we stabbed around with the bar to 
find where the walls of the well were; it was all plowed over; we 
were not sure that we had found the walls by striking with the bar; 
then we dug to ascertain where the old well was; we dug about 
eighteen or twenty inches, perhaps more; we struck the wall at, 
perhaps, eight or ten inches when we struck the wall; we then drove 
the pipe on the inside of the wall on one side of the well; I think 
we drove about twelve feet or a little more from the surface of the 
before we found water. 

» S. When vou had found water what next was done? 

A. Mr. Pars 
the water in the PIP ; then my son and I went to cleaning out the 
old well; then Mr. Parsons returned with Mr. Van Hoesen and 
another gentleman, and they measured the depth of water in the 
pipe; Mr. Van Hoesen remained there, and we dug down about 

two feet and struck the end of a strip of board about one 
1498 inch by three inches; we then dug five or six feet and took 

out a piece of scantling about five or six feet long, and we 
found on this strip of board three whole slats nailed across it and 
ene broken one; then we took a chain and hitched around it, and 
took a lever and drew it out; then we dug the well deeper, and got 
down about eight or ten feet, so by working a bar and withdrawing 
it we could see water, when it became night; then we took out the 
ladder and pipe and brought them back to Cortland. 

Q. 9. IL show you a strip of board about three inches by an inch, 
and about twelve or thirteen feet long, with four strips of board 
nailed across it, and ask you whether you have ever seen it before? 

A. I have; this is the same one that we took out of the well. 

(). 10. Is it in the same condition that it was when you took it out 
of the well? 

A. It is. 

Q. 11. Did you ascertain that night before vou left whether or not 
you had got down to the bottom of the well? 

A. We did ascertain; we took a’ bar and worked around, and 
found we had not got down as low as the bottom of the well. 

Q. 12. Have you been to that well since ? 

A. I have not been there since; that is the only time I was ever 
there. 

Q. 13. What was the nature and appearance of the earth that you 
took out of the inside of the stone walls of this well? 

A. It was mostly cobble-stone and some earth. 
J. M. BLANCHARD. 
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Subscribed and sworn to before me this 16th day of Sept., A. D. 
1880. 
(S’g’d) H. L. BRONSON, 
Notary Public. 


Case adjourned to Friday, Sept. 17th, 1880, at 9 o’clock a. m., same 
place. 
I 
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1499-1500 Mr. Hurlburt appears, and case is called pursuant 
to adjournment. 
Sept. 17, 1880, 9 a. m.—Held open. 


Sept. 17TH—4 p. m. 
Plaintiffs appear by D. L. Hurlburt, Esq., pursuant to case being 
held open, and John W. Suggett, Esq., appears for the defendant. 


1501 Joun 8S. Cornur, being produced by the complainants and 
being duly sworn, testifies as follows: 


Q. 1. State your name, age, occupation, and place of residence. 

A. My name is John S. Cornue; my age is fifty-five; residence, 
Preble, Cortland county; occupation is blacksmithing. 

Q. 2. How long have you resided in Preble? 

A. I have lived in Preble probably forty vears. 

». 3. Where do you reside in Preble? 

A. | reside at Preble village. 

Q. 4. How fur is Preble village from Cortland village? 

A. I should say it is ten miles. 

Q. 5. Did vou know William E. Tallman in his lifetime while he 
resided in the town of Preble? 

A. I did. 

Q. 6. Please state whether you were well acquainted with him 
during the time that he resided there. 

A. I was well acquainted with him. 

Q. 7. How far did you reside from him during that time? 

A. It must have been from two to two and one-half miles by the 
road. 

Q. 8. How near Preble village did you live at that time? 

A. I lived in the village. 

Q. 9. Please state if you have known Moses Tallman since he has 
lived in the town of Preble, and how intimately you have known 
him, if yea. 

A. I have been well acquainted with him; have done work for 
him, and have been as well acquainted with him as I could and not 
be on> of my ewn family. 

Q. 10. Do you know of the process for getting water commonly 
known as the driven well? 

A. Well, sir, 1 do know something of it. 
1502 Q. 11. Have you seen wells made by that process; and, if 
so, how? 

A. I have seen them drive a rod into the ground until they got 
to the water, and withdraw the rod and put in a round gas pipe 
pointed at the lower end and perforated with holes, and screw a 
pump on the top of it, and usually a cast-iron pump, and pump 
water. 

Q. 12. Please state whether the earth is compact tightly around 
this pipe that is put into the ground as you state? 

A. It was tight as it could be after driving the rod. 

Q. 13. When was that process used first in your town for obtain- 
ing water? 
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have been from ’64 to ’65 to 66. 

Q. 14. Who put down those first driven wells in your town, so far 
as you know? 

A. The first I recollect of was one at the depot and one at Mrs. 
Outs’. There were a number in the neighborhood made about the 
same time, but I cannot state which was first; and Mr. Dunham, of 
Homer, put them down, so far as I know. 

Q. 15. What process for getting water, or kind of wells, were used 
in your town prior to the time you say the driven wells were put 
down there? 

A. They were dug wells stoned up. This was the only kind of 
well that I knew of before the driven wells. 

Q. 16. How were the driven wells regarded by your townspeople 

when they were first put down in your town—that is, whether 
1503 they were regarded as new and novel and useful, and whether 
their merits were talked about and people went to see them ? 

A. They were considered a new thing, of course, and a convenient 
way of drawing water—easier than digging and stoning wells; and 
if a man wanted such a well put down he would go and see his 
neighbor’s to see how that worked. They were talked about, of 
course, as men talk about new inventions and new things. 

Q. 17. When did you first hear of this new process of obtaining 
water by driven well? 

A. 20. The first well I heard of was up on the fair ground, driven 
by Col. Green. 

(. 18. About when was that? 

A. If Lam not mistaken, it was in the fall or latter part of sum- 
mer of 1861, 

(). 19. What fair ground do you refer to, and where located ? 

A. It is situated just north of Cortland village, in Cortlandville, I 
believe. 

Q. 20. Do you remember whether it was the time that the 76th 
regiment was in camp there ? 

A. It was the time the regiment was encamped there that Col. 
Green was colonel of; I do not know positively whether it was the 
76th or not. 

Q. 21. Did you know of Wm. E. Tallman erecting a windmill on 
his farm for the parpose of pumping water for stock ? 

A. Yes, sir; I recollect it. 

Q. 22. Please state when it was erected, as near as you can. 

A. In 1859, I think. 

Q. 23. Please give the location of that windmill, with reference to 

the land and roads as they now are? 
1504 A. Well, sir, the windmill was erected on the southwest 
corner of the farm, now occupied by one Ballard and owned 
by Horace Hiscock. I should say forty or fifty rods from the south- 
west corner of the farm and about eighty rods east and a little south- 
cast from the barn. 


Case adjourned to Sept. 18th, 1880, 9 a. m. 


oan, 


WILLIAM D. ANDREWS RT AL. VS. GEORGE HOVEY. 417 


SEPTEMBER 17TH, 1880—7.30 p. m. 


Plaintiffs appear by D. L. Hurlburt, Esq., and defendants by John 
W. Suggett, Esq. 

And by agreement of parties they appear at this time the same as 
if it had been regularly adjourned to this hour by the notary. 


1505 Q. 24. Did you ever go to this windmill; and if so, about 
when was it? And state the kind of weli that it pumped water 
from. 

A. I was at the windmill in the fall of 59; I went there to see the 
mill and saw the well; it was a dug and stoned well, and a pump 
was in it; cannot give the depth. 

Q. 25. Did you observe as to whether there was water in 
1506 the well atthistime? And also state whether that was the first 
windmill in your town. 

A. There was water in the well, and this was the first windmill of 
its kind that I recollect of being put up there. 

Q. 26. Did you ever know or hear that there was any new process for 
obtaining water, such as a driven well or otherwise, put into the bot- 
tom of that dug well where the windmill was antil within the last 
year and a half? 

A. Leave out the year and a half and I say no; I may be mis- 
taken about the year and a half, but it seems to me that it was a 
little longer than that when I heard talk about this being a driven 
well. 

Q. 27. In any conversations that you have had with Moses Tall!- 
man or Wm. E. Tallman in his lifetime did either of them ever state 
to you that they had originated or invented a new process for ob- 
taining water, such as a driven well or otherwise, or ae employed 
any such new process in the bottom of that dug well where the wind- 
mill was, or anything to that effect, prior to two or three years ago? 

A. No, sir; they have not, prior to the commencement of this suit. 

Q. 28. Were you well acquainted with them prior to 1859, and did 
you meet them frequently ? 

A. Yes, sir; I was well acquainted with them, and met them fre- 

quently. 
1507 Q. 29. State whether or not it has been a very wet or dry 
summer in Preble this year. 

A. It has been very dry. 

Q. 30. Are there several small lakes or ponds in the vicinity where 
this windmill was? And, if so, state whether the water has been 
very low or not this season in those lakes. 

A. There was one lake, called Green Lake, that was but a few rods 
from this well, and there was one over east, called the Goodel Lake, 
and another one there called Little York Lake; the water has been 
very low in all these lakes this season. 


Direct examination here closed. 


Case adjourned until September 18, 1880, at 9 a. m., same place. 
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SEPTEMBER 181TH, 1880—9 a. m. 
Complainants appear by Geo. L. Waters, Esq., and case held open 
to 9.45 a. m., at which time complainants appear by Geo. L. Waters, 
Esq., and the defendant appears by John W. Suggett, Esq. 


For the accommodation and at the request of the complain- 
1508 ants the witness, Joun 8S. Cornur, is here produced for cross- 
examination : 
X Q. 31. When did you move to Preble? 
A. My father moved in there when I was about seven or eight 
years old, 
X Q. 32. When did Wm. E. Tallman move to Preble ? 
\. Tshould say from 1854 to 1856, but cannot be positive as to 


"A 


XQ. 88 When did Moses Tallman first move there? 

\. 1 cannot state the year, but think it was as early as 1992 or 
LSos 

X Q. S34. What was William E. Tallman’s business while there ? 

\. Hle was a farmer and carried on his farm for the first few years, 
and was also a miller. 

X Q. 35. What positions of public trust did he hold; was he not 
supervisor and justice of the peace of the town? 

A. He was supervisor one or two terms; I think he was not jus- 
tice. 
X Q. 36. Was he a man of a mechanical turn of mind, and did he 
not make some curious inventions about his mill and premises ? 

A. He was a man of a mechanical turn of mind, and was a man 
that was always fixing up things around his mill and barn, and had 
an arrangement for thrashing from his mill. 

X Q. 37. Did you not hear that Wm. E. Tallman invented a very 
ingenious and mechanical device by which to utilize the water twice 
that propelled his mill? 

A. I cannot say that I have; it seems to me that I have heard 
about it, but I cannot say about that. 

X Q. 38. From what you. observed of Wm. E. Tallman and his 
habits, was he not a man who had all the machinery he used, or 
other mechanical devices, made upon fine mechanical principles, 
and with particular regard to everything working nicely and ac- 

curately? 
1509 A. He was a man that whatever he did he wanted it done 
well, and I guess he kept at work until he got it in that 


+ 


shape. 

x Q. 39. From your observation of him, was he not a neat work- 
man in mechanical subjects, and did he not pay special regard to 
having all his devices made neatly, with good workmanship and 
with due regard to fine mechanical appearance? 

A. I do not think that William was so much of a workman him- 
self, and I do not think he was particular about neatness of it, but 
he wanted it to work well. 

X Q. 40. From your observation of him, was he not a man given 
somewhat to studying up new inventions and discoveries and test- 
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ing their practicability, and his mind seem to run somewhat in this 
direction ? 

A. I think he was about his own place. 

X Q. 41. When will you fix the date that you saw the driven well 
at the depot ? 

A. I don’t think I can fix the date when I first saw it. 

X Q. 42. Will you swear that it was not prior to the year 1864? 

A. I cannot tell. 

X Q. 48. Prior to the putting that well down at the depot you 
had seen driven wells made by Suggett, Mudge & Dunham or heard 
of them in and about Cortland village and Homer, had you not? 

A. I might of heard of wells being put down before that in Homer, 
but T cannot say. 

X Q. 44. These wells that were put down in Preble in 1864 or 
ISG there was no secrecy enjoined er practiced In making them, 
was there? 

A. There was no seereey about it, I think. 

X Q. 45. Were they not openly and publicly there made and 
used ? 

A. They were. 
1510 X Q. 46. And you do not know but what the person that 
made them was acting as agent of the complainant, Nelson 
W. Green, do you? 

A. I do not know any other way than by hearsay; I heard Sug- 
gett was the patentee, and supposed Dunham was acting as agent of 
Suggett. 

X Q. 47. How did you come to hear about this well on the fair 
ground ; did you go there and see it? 

A. No, sir; I did not go and see it; I heard it from people that 
were there and visited the regiment. 

X Q. 48. You were on the fair ground yourself, were you not, 
during the time the regiment was there? - 

A. I do not think I was ever on the fair ground while the regi- 
ment was there ; that is my best recollection that I was not. 

X Q. 49. Were not peop!e going there and coming from there all 
the time while the regime:t was there ? 

A. I should think there was; there were people from our town 
who went there; two or three boys from our place belonged to the 
regiment, I think. 

X Q. 50. Did you not frequently pass the fair ground and come 
to Cortland village during that time ? 

A. Yes, sir. 

X Q. 51. And did you not see the people of Cortland village and 
Homer passing through that ground generally ? 

A. I should say I did. 

X Q. 52. And were they not passing so from both villages, as you 
observed, and was there not a continuous streain so passing while that 
regiment was there ? 

A. I do not know as I can answer such a question, whether there 
was a continuous stream of people passing or not. It rather seems 
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to me that people were not allowed to visit the grounds just as they 
pleased, but I am not sure about that. 

X Q. 53. When you observed were not people passing to and from 

Cortland village and Homer village to and from that ground ? 
1511 A. I do not know as I took particular notice. I may have 

seen a thousand men go in and out from the grounds, but I 
~annot say whether they were soldiers or citizens. 

X Q. 54. Since you have lived in the village of Preble or in the 
town you have been away some, have you not? 

A. I have lived out of the town, but not in twenty-five years. 

X Q. 55. Have you not been out of town some on business mat- 
ters within twenty-five years? 

A. Yes, sir; have been out three weeks to a time. 

X Q. 56. And you cannot tell how many times and the exact dates 
when you were thus out of town? 

A. Yes, sir; I can very nearly. I was out the most in 72. I was 
out a good deal most of the time in the summer months, and In 73 
I was out a good deal, but not as much as in 72. 

X Q. 57. Did you keep any memorandum or diary so that you 
know exactly where you were in 1859 on each day? 

A, I did not keep a diary of where I was, but I kept an account 
of my work every day so that I could show a man pretty nearly 
where I was every day. I was at work at mason work, and charged 
my time every night. 

X Q. SS. Have you got that book with you? 

A. No, sir. 

X Q. 59. Where is it’ 

A. 1 think it is at home, and think I could find it among my old 
books. 

X Q. 60. Where did vou last see it? 

A. IT eannot te!] when I saw it last. I have an old desk where | 


» 


keep my old books and cannot say when I saw it last. 
X Q. 61. Have you seen it to look at within the past five 
years ? 
1512 A. I could not say that I have, sir, but think I can find it. 
X Q. 62. Have you been in Cortland village as a witness 
ready to be called in this case prior to yesterday, September 17, 
1850? 
A. Yes, sir. 
X Q. 63. How many times have you been down before ? 
A. Only once before this. 
X Q. 64. When was that? ; 
A. If I recollect right, it was three weeks ago. 
X Q. 65. Have you not been down before this week ? 
A. No, sir. 
X Q. 66. Who summoned you here this time ? 
A. I guess it was Andrews. 
X Q. 67. And have you been in waiting ready to come down any 
time that you could be called during the past week ? 
A. I do not know as I have been waiting. 
X Q. 68. Were you not informed that they wanted you as a wit- 
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ness in this case, and that they wanted you to be ready when they 
called on you, or words to that effect ? 
1513 A. When I was down here they told me that they could 
not take my testimony then for some reason, but when they 
wanted me they would send for me. 
X Q. 69. And when did they first call on you during the present 
week ? 
A. Yesterday, the 17th, Mr. Andrews telegraphed me. 
X Q. 70. And on the receipt of that telegram you immediately 
came down? 
A. I received the telegram in the morning and came down about 
one o'clock. 


1514 Case adjourned to 2 p. m., September 18, 1880, at the same 


place. 
Case convened pursuant to adjournment ; same parties present. 
1515 X Q. 71. Where did you reside in 1859? 


A. In Preble village. 

X Q. 72. Whereabouts in the village ? 

A. In the east part of the town, near the depot—towards the depot, 
but not near. 

X Q. 73. And your business then was masonry ? 

A. It was. 

X Q. 74. Were you learning your trade then, or had you learned it? 

A. I had learned it. 

X Q. 75. Who did you work for that year, 1859? 

A. I did two jobs night there at the Methodist and Presbyterian 
churches that year. I do not know as I can tell the other jobs | 
worked at that vear. 

X Q. 76. You did not work for Wm. E. Tallman, did you ? 

1516 A. I cannot say certain whether | worked for Wm. E. Tall- 

man that year or not, but think I worked for him in the 
spring of 1860, 

X Q. 77. How far was his mill and house and farm buildings from 
the place where this windmill was? 

A. I should think it was not far from three-quarters of a mile. 

X Q. 78. Does DeWitt C. Callen live nearest of anybody to the 
place where this windmill was? 

A. I should think he did. 

X Q. 79. And did he live there in 1859? 

A. I cannot say positively whether he did or not. 

X Q. 80. Is it not your best recollection that he did? 

A. I do not know as I can say; don’t know asI recollect of his 
living there, but he might. 

X Q. 81. You say you saw the pump operated by this windmill 
in the well, and where in the well was it ? 

A. The pipe was put in the well, and as to whether it was on the 
side or center of the well I cannot say and cannot explain it. 

X Q. 82. Then you did not observe closely as to how the pump 
and pipe was arranged, did you ? 
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A. I did not, so that I can explain it to-day. 

X Q. 83. The position of this well is in a surt of hollow, is it not, 
where, in the spring and fall, after heavy rams and when the snow 
is going off, water runs along there; is this not so? 

A. The well is in a hollow, and in the spring and fall water would 
set down in there, but think it does not run, but yet it may. 

X Q. 84. You have not observed very carefully as to the last 
point, have you ? 

A. I never did. 

X Q. 85. You did not go down into that well at the time you were 
there, did you ? 

A. I did not, sir. 

X Q. 86. Then you do not know, of your own knowledge, but what 
there wasa perforated pipe driven in the bottom of that well through 
which water was obtained, do you? Please answer directly. 

A. I do not, sir, of my own knowledge. 
1517 X Q. 87. You went there to see that windmill more than 
the well, did you not? Please answer directly. 

A. I went to see the windmill. 

X Q. 88. If you did see any water in that well do you know how 
deep it was ? 

A. I do not. 

X Q. 89. Ifyou did see any water in that well do you not know that 
it was surface water or water that had leaked from the pump or ad- 
jacent reservoir or the apparatus connected therewith ? 

A. I did not think it was at that time of the year; I did not think 
it was surface water nor water that had leaked in from the reservoir ; 
I thought the well was dug down nearly on a level with the lakes. 

X Q. 90. I did not ask you for what you thought, but what you 
know, and that part of your answer which is not responsive to my 
~ question I repudiate; will you swear positively now that if you saw 
any water in that well at that time it did not get therein from the 
sources mentioned ? 

A. I cannot swear positively that the water in the well did not 
come from the top of the ground. 

X Q. 91. Did you not see a large reservoir about ten feet across, 
four or five feet deep, placed ‘in the bank of the hollow where the 
well was made and made by stone and water lime in the ordinary 
way in which cisterns are made and having numerous outlets and 
pipes, running underground therefrom to various localities ? 

A. I do not recollect of seeing anything of that kind with 
water In. 

X Q. 92. Do you remember of seeing any such thing at all? An- 
swer directly. 

A. I cannot answer that question. 

X Q. 93. Have you no recollection upon the subject? 

A. I have, as Hoose says, a vague recollection. 

X Q. 94. Is it very vague? 

A. Somewhat vague. 

X Q. 95. About twenty-one years having passed since you saw this 
windmill and the well there, is it not true that you do not remem- 
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ber very distinctly upon any of the points connected there- 
1518 with, except that there was a windmill and a well there; and, 

as to the details and as to the location of the pump and pipe 
in that well, do you not find that your recollection is very vague 
and simply amounts to an impression ? 

A. I recollect very distinctly that there was a well there and a 
windmill and a pump. 

X Q. 96. Did you ever examine that well with a view to being a 
witness in any case? 

A. No, sir; I did not. 

X Q. 97. You do not mean to be understood on your direct exami- 
nation, do you, as testifying that you knew everything that Wm. EF. 
Tallman said or done at that time or subsequent thereto ? 

A. I do not think that I testified that I did on the direct. 

X Q. 98. Is it not true that Wm. E. Tallman might have invented 
and discovered a driven well and you not have known anything 
about it ? 

A. He might have invented a driven well and I not known it, 
but if he had got it patented I should have been apt to know 
about it. 

X Q. 99. Will you please endeavor to answer my question and 
not make voluntary statements; I now ask you how many times 
you will swear positively to that you were at Wm. E. Tallman’s 
place in 1859? | 

A. I cannot answer such a question as that; I was at William E. 
Tallman’s frequently, but as to swearing positively to the number 
of times I cannot do it. 

X Q. 100. (Question repeated.) 

A. I shall give you the same answer. 

X Q. 101. Question repeated. 

A. I shall give you the same answer that I gave before. 

X Q. 102. Do you understand the question? Answer directly. 
1519 A. I do. 

X Q. 103. Will you swear positively that you saw any water 
in that well when you visited it in 1859? Answer directly. 

A. My recollection is that I did, but I do not want to say posi- 
tively that I did or that I did not. 


Cross-examination closed. 


Redirect by Mr. WaTERs: 


R. D. Q. 104. You have stated, in answer to cross-question 86, 
in substance, that you have no positive personal knowledge that 
there was not a perforated pipe items in the bottom of the well of 
Wm. E. Tallman’s through which water was obtained ; state whether 
or not you think it probable, or even possible, in view of your intimate 
acquaintance with Wm. E. Tallman and the publicity given to this 
well, that such could have been the case and not have come to your 
personal knowledge. 

A. I have no knowledge whether the pipe was perforated or not, 
but a pipe could have been put in without perforations which would 
draw water; it is possible that it might have been the case. 
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Recross-examination : 


X Q. 105. Redirect question 104 is now here read to you. Do you 
not say that it is even possible and probable that such would be the 
case, and did you not so answer, that you would have no knowledge 

thereof by hearsay or otherwise ? 
1520 A. I said that it might have been possible, but I have no 
recollection of it being called a driven well. 

X Q. 106. Might it not be probable that that pipe could have been 
driven in the bottom of that well and still you not have known of it 
by hearsay ? 

A. I do not think it could. 

X Q. 107. In making that answer you associate apparently some- 
thing else with it. Now, supposing that that pipe was put in there 
or driven into the bottom of that well and water obtained from it, do 
you swear positively that it is not probable that you should not 
have known of it, you having not been present or help to make it ? 

A. I think if the pipe had been driven in the well and used as a 
driven well, I think I should have heard of it. 

X Q. 108. Will you swear positively that you would have heard 
of it? 

A. I would not say positively that I would have heard of it, but 
in all probability I would. 

X Q. 109. How many times will you swear positively that you 
were at that well? 

A. I have sworn that I was there once. 

x Q. 110. How many times will you swear positively that you 
saw Wm. E. Tallman or was at his place? 

A. 1 answer it the same as I did before. 

X Q. 111. Will not fix any number? 

A. I cannot. 

X Q. 112. Do you refuse to fix any number? 

A. I cannot fix any number; I was there a great many times. 

X Q. 118. Then you can swear positively that you were there once, 
can’t you ? 

A. I can swear positively that I was there once, but I was there 


more than once. 
X Q. 114. Do you swear positively that you were there more than 


once ? 
A. Mr. Suggett, I was there a great many times during the year. 
X Q. 115. How many times will you swear positively that you 
were there ? 
A. I was there a great many times. 
X Q. 116. Have you been treasurer of Cortland county ? 
1521 A. Yes, sir. 
X Q. 117. And were you a defaulter? 
A. I do not suppose it is any of your business; you were not in- 
jured by it. 
X Q. 118. Do you refuse to answer the question ? 
A. I refuse to answer any question outside of this case. 
X Q. 119. Do you refuse to answer the question? Please answer 


yes or no. 
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A. I shall refuse to answer any question outside of this case. 

X Q. 120. Do you refuse to answer that question? Answer, yes 
or no. 

A. Answer same as before. 

X Q. 121. Mr. Cornue, you understand the question; do not try to 
evade it or equivocate, but please answer, yes or no, whether or not 
you refuse to answer this question—yes or no. 

A. I have not tried to equivocate ; I will not answer the question. 

R. D. Q. 122. Mr. Cornue, I have observed the insulting manner 
of the counsel in the last half-hour of this examination and I do not 
blame you for your refusal to answer this question, put purposely to 
hurt your feelings; but, that the court may know, I ask of you to 
explain in regard to the county treasurer business. Is it not true 
that your business was done at a bank and you did not have the 
handling of the money, and that at the end of your term a deficit 
of about $1,200 was found in your account, which you were not re- 
sponsible for and which was paid by your bondsmen without loss 

to the county ? 
1522-1531 A. Yes, sir. 
X Q. 123. Were you a defaulter, as county treasurer, of 
this county? Please answer directly. 

A, Yes, sir; I was. 

Examination of this witness here closed. 

J. S. CORNUE. 


Subscribed and sworn to before me this 18th day of Sept., 1880. 
(S’g'd) H. L. BRONSON, 
Notary Public. 
15352 United States Cireuit Court, District of lowa. In Equity. 
W. D. ANpDREws ef al. vs. GeorGe Hovey. 
OrricE OF FrepeRIcK Hatcn, Notary Pus tic, 
CoRTLAND, New YORK, 
Monpay, September 13th, 1S8O—10.15 a. m. 
Pursuant to notice and admission of service in this case, dated the 
2d day of September, 1880, and hereto attached, complainants ap- 


pear by Noah J. Parsons, one of the complainants; defendants do 
not appear; case held open. 


September 13th, 1880—11.30 a. m.—Complainants appear by Noah 


J. Parsons. 
Adjournment taken to September 1]3th, 1880, at 1.15 o’clock p. m., 


at same place. 


September 13th, 1880, 1.15 p. m—Complainants appear by George 
L. Waters, of counsel for complainants; defendants do not appear 


MATTHIAS VANHOESEN, being duly sworn for complainants in the 
above-entitled action, testified as follows: 
Q. 1. Please state your name, age, place of residence, and occupa- 


tion. 
54—16 
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A. My name is Matthias Vanhoesen; my age is 75 years; my 
place of residence is Preble, Cortland county, New York; my occu- 
pation is that of a farmer. 

(. 2. How long have you resided in Preble? 

A. Seventy-four years and upwards. 

Q. 3. How is the town of Preble located geographically in rela- 
tion to the village of Cortland ? 

A. It is north, about ten miles; they are both in the same valley ; 
Preble is on a little higher ground than Cortland. 

Q. 4. During the time that you have lived in Preble, what posi- 
tions of public trust, if any, have you held? 

A. I have held the office of supervisor and justice of the peace as 
well as minor offices, 

Q. 5. For how many years have you held these offices ? 

A. I think about sixteen years, each one. 

Q. 6. Were you at one time postmaster; and, if so, for how 

long? 
1533 A. I was for about three years. 
Q. 7. Which, if any, of these positions are you holding at + 
the present time ? 

A. Supervisor and justice of the peace of the town of Preble. 

(). 8. State whether or not you have been during the last half 
century and whether or not you are now intimately acquainted with 
the people of the town of Preble and with their affairs ? 

A. Yes, sir; I have been and am now. 

Q. 9. Do you know Moses T. Tallman; and, if so, how long and 
how well acquainted with him have you been and are you now ? 

A. Ido know him. I have known him for over fifty years, and 
during that time have a quite intimate acquaintance with him. 

Q. 10. Did you know his brother; William Tallman; if so, how 
long and how well; is he living or dead; if dead, when did he die? 

A. I knew William Tallman. I have known him intimately for 
over fifty years; he is dead; he died, I should think, about two 
years ago. 

(. 11. Where did he reside during the fifty years in which you 
say you were intimately acquainted with him? 

A. In Tully, and for the last ten years of his life in Preble. 


1534 Examination of MATTHIAS \V ANHOESEN resumed: 


Q.-12. During the ten years which you say William E. Tallman 
resided in Preble how far was his residence from yours and what 
was his occupation ? 

A. About two miles by the road; his occupation was farming and 
mill owner. 

Q. 15. What was the occupation of Moses T. Tallman? 

A. Farmer. 

Q. 14. Were the farms of Moses T. Tallman and William E. Tall- 
man in the near vicinity of each other? 

A. There was a road between them only. 

Q. 15. Were these two brothers, Moses T. and William E., the only 
Tallman family that then lived in the town of Preble? 
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A. Yes, sir: at that time. 

Q. 16. Did William Tallman have any children ? 

A. No, sir. 

Q. 17. Did it come to your knowledge at one time that Wil- 
1535 liam Tallman, while living in Preble, erected there upon his 
farm and continued for some time a windmill for pumping 

water from a well to supply his farm stock ? 

A. Yes. 

Q. 18. In what vear, according to your recollection ” 

A. I should think in 1861 or 1862. 

Q. 19. How long was it continued in use? 

A. To the best of my recollection, about two years; it might not 
have been so long and it might have been longer. 

Q. 20. Where was this well located ? 

A. Between 50 and 60 rods east of the road leading from Preble 
to Homer and about 80 rods north of the road running east and 
west, which turns east at the residence of D. C. Callan; this east and 
west road is on the line of lots. 

Q. 21. Is this windmill and the well in use now? 

A. The windmill is not and the well is not, unless it has been 
within a few weeks past. 

Q. 22. In what condition has it been for the past few years? 

A. It has been filled up with cobble-stone until very lately; it 
was cleaned out about three or four weeks ago. 

Q. 23. While the windmill at this well was in use did you ever 
go to the well; and, if so, when and under what circumstances? 

A. I think soon after it was erected, at the suggestion of William 
E. Tallman, I went to the well to see the operation of the windmill. 

Q. 24. Have you during your life been somewhat intimately 
acquainted with the people and affairs of Cortland village, the county 
seat of Coitland county? If so, state what business or official duty 
has brought you into such acquaintance. 

A. Well, 1 have been to quite a degree acquainted by tending 
court, being collector, ete.; since 1861 I have had a more intimate 
acquaintance; I have been frequently called here on business and 
frequently, from 1861 to 1865, was called here in the performance 
of my duty as a member of the war committee appointed by the 

board of supervisors; for several weeks each year during the 
1536 sixteen years in which I was supervisor I have been in Cort- 

land attending the sessions of the board of supervisors. A 
portion of the time I was chairman of the board of supervisors and 
have become considerably well acquainted with most of the business 
men of Cortland. 

Q. 25. State whether or not in the performance of your duties as 
supervisor and member of the war committee you came to have an 
intimate knowledge with the raising, organizing, and drilling of the 
76th regiment while quartered upon the fair grounds, near Cortland 
village. 

A. I don’t recollect that the committee had much to do about it, 
but I had knowledge of it outside of my duties as committeeman. 
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Q. 26. Did you know Nelson W. Green, the colonel of the regi- 
ment, at that time? 

A. Yes, somewhat; not intimately. 

(). 27. State whether or not vou remember that in the fall of 1861 
some experiments were said to have been made here by Colonel 
Green and his officers which resulted in the new method of well 
making, here since known as the driven well. 

A. Yes; I heard of it. I can’t tell just when. 

(). 28. State briefly what that method of making wells is. 

A. Well, it’s done by inserting a pipe into the earth until it 
reaches water, and then attaching a pump thereto. 

Q. 29. Have you any personal knowledge of the use of such a 
well? Ifso, state what. 

A. I have one of my own that is in daily use,‘and I know of sev- 
eral others. Mine was put down about six years ago. It yields an 
abundant supply of pure water. 

Q. 30. Prior to the fall of 1861 have you any knowledge or in- 
formation that any such process of well making was ever known in 
Preble, Cortland, or in any other place? 

A. No, sir. 

Q. 31. You have testified that William E. Tallman, in about the 
year 1861 or 1862, erected a windmill for pumping water from a 
well, and that at his suggestion you visited the well to see the wind- 

mill operated. Please state whether or not William E. Tall- 
1537 man then or at any time ever claimed or stated that the well 

in which the windmill operated was constructed by the pro- 
cess of the driven well or by any other process than that used for 
making ordinary dug and stoned wells? 

A. No. 

Q. 32. What was the point of curiosity to which he invited your 
attention—the structure of the well or the structure and operation 
of the windmill? 

A. The windmill. I did not know then but that it was an ordi- 
nary dug well. Nothing else was claimed for it. 

Q. 33. Did you ever know of any driven wells being put down in 
Preble or in Cortland county or in any other place prior to the fall 
of 1861” 

A. No, sir. 

Q. 34. Since that time have a large number been put down in 
Preble? 

A. Quite a number. 

Q. 35. At what time, according to your knowledge and recollec- 
tion, did driven wells come to be known and go into use in the 
town of Preble? State the year as nearly as you are able. 

A. To the best of my judgment, I don’t think there were any 
driven there until 1866 or 1867. 

(). 36. State whether or not since that time the number in use 
have been increasing. 

A. Yes; they have increased some. 

(). 37. Who first began to put them down as a business ? 

A. Mr. Dunham, of Homer, a town adjoining Cortland on the 
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north and Preble on the south, is the first that I know anything 
about it. 
* Q. 38. When Mr. Dunhann first began putting down these wells 
state whether or not the method spoken of was regarded in that 
community as a new discovery as a process of well making. 

A. Yes. 

Q. 39. Have you recently visited this well at which the windmill 

spoken of by you was erected on the lands of William E. Tallman ? 
A. Yes. 
1538 Q. 40. When and with whom? 
A. Well, perhaps four or five weeks ago, with Mr. Parsons 
the first time. 

Q. 41. State what was being done and what you saw at the well 
when you visited it. 

A. There were a couple of men working there cleaning out the 
stone and dirt with which it had been filled. They were down in 
the well, or, rather, one was down in the well and the other was 
hauling up what he put into the pail or bucket which they were 
using. I then saw in the bottom of the well, sticking up about six 
feet above where they had cleaned, a kind of ladder, a straight 
board bar with boards nailed across for steps. The steps were in 
sight. This ladder was not taken out that day. 

Q. 42. State whether or not you again, afterwards, visited this well. 
If so, when was it and what did you again see? 

A. A few days after this and about three or four weeks ago I went 
there in company with Seth Aldrich and Hiram Wicks, and we 
cleaned out some more dirt and stones—cleaned it down to water, 
but not as far as the bottom of the ladder, which we left still im- 
bedded in the stones and dirt. I went there again, perhaps about 
three weeks ago, with Mr. Parsons, one of the complainants. We 
then found two men there taking out more stones and dirt. Then 
we drew up a ladder. 

Q. 43. I show you here a board with strips nailed across it. Please 
examine it and see if this is the ladder which vou found in the well; 
and, if so, how you are able to identify it. 

(Witness examines the ladder, as requested by complainants’ 
counsel.) 

A. That is the ladder, and I identify it by the initials of my name, 
“M. V. H.,” which I cut on it with a knife at the end at the time it 
was taken from the well. I also recognize it from its general ap- 


pearance. 
Q. 44. Please state which end was down when the ladder was in 
the well. 
1539 A. The one longest from the cross-bars was down; the 


other end, on which my initials were cut, was up. 

Q. 45. Please to briefly describe this well. 

A. Well, to get the depth of the well at this time I measured from 
the top of the well to the top of the ladder and then measured the 
length of the ladder. The whole depth, measured in this way, was 
fourteen feet and two inches, I believe. ‘The well was stoned up all 
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the way down. From the bottom of the ladder to the top of the 
water was fourteen inches. 

@. 46. In what month was this measurement made and what was 
the condition of subterranean streams and springs as to being high 
or low? 

A. It was in the month of August, and water there in that vicin- 
ity was very low in the wells and springs. 

@.47. At the time the ladder was taken out was the well cleaned 
clear to the bottom of the ladder or was the ladder pulled out, leav- 
ing still some dirt and stones in the well still surrounding the foot 
of the ladder ? 

A. The ladder was pulled out, but there was some of the filling 
still in the well. 

Q.48. Did you afterwards go there again; if so, when, what 
change had been made, if any, in the well during your absence, and 
what occurred at that visit to the well ? 

A. Yes; I was there again, I guess about the 28th of August; the 
latter part of August, any way. The well had been cleaned to the 
bottom of the stone walls at the original bottom of the well. The 
water had been pumped nearly out. They pumped some after I got 
there, so that I could examine to the bottom of the well. The wall 
extended to the original bottom of the well. 

(). 49. From your knowledge of the wells and subterranean springs 
in the vicinity of this well what, in your opinion, would be the 
depth of water in this well at the seasons of the year when water is 
at its ordinary depth in wells? 

A. In the spring the well would be most full; in August, Septem- 
ber, and October there would not be much water unless rains came 

very early ; it would be from 12 inches to 15 inches deep ; 
1540-1541 there was a lake near by and when it was 12 inches or 1 

inches deep it would be at about the level of the lake 
and would not go much lower. 

Q. 50. Do you know how long this windmill which you have men- 
tioned remained at this well? State what you know in regard to 
its history. 

A. I don’t know how long it did stand there; it stood there a good 
many years until it rotted down; I saw some of the remains there at 
the well when I visited it in August last, as I have stated. 

Q. 51. Besides the ladder did you see any other implements or. 
articles which were taken from this well at the time it was cleaned 
out? If so, describe them. 

A. I saw some timbers and scantling lay there which they said 
had been taken out; I didn’t see them taken out; I saw other things 
theré, but my attention was not particularly called to them so I 
could describe them. 


(S’g’d) MATTHIAS VAN HOESEN. 
Subscribed and sworn to before me this 13th day of September, 
1550. 
(S’g’d) FREDERICK HATCH, 


Notary Public, 
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1542 SEPTEMBER 15th, 1880—2 o’clock p. m. 


Complainants appear by George L. Waters, Esq ; defend- 
ants do not appear. 


SetH ALpRICcH, being duly sworn for complainants, testified as fol- 
lows: 

Q. 1. Please state your name, age, place of residence, and occupa- 
tion. 

A. My name is Seth Aldrich; my age is 74 years last March ; 
my place of residence is Preble, Cortland Co., New York ; my oc- 
cupation is that of a farmer. 

q. 2. For how many years have you resided in Preble? 

A. 67 or 68 years. 

Q. 3. During the time that you lived in Preble have you occupied 
any positions of public trust? 

A. Well, yes; I have been supervisor and have held other town 
offices. 

Q. 4. Have you now, and, if so, how long have you had, a general 
acquaintance with the inhabitants and history of the town of 
Preble ? 

A. I have and have had for above 60 years. 

Q. 5. Were you acquainted with William E. Tallman, of Preble, 
in his lifetime; and, if so, for how many years did you have an ac- 
quaintance with him ? 

A. I did know him and knew him for the last forty or fifty years 
of his life, I should think. 

Q. 7. How intimately were you acquainted with him? 

A. I used to meet him in business matters and knew him as well 
as any man in town. 

Q. 8. Do you know his brother, Moses T. Tallman; and, if so, how 
many years have you known him ? 

A. I do know him and have for the last thirty-six years. 

Q. 9. Where did Moses T. and William E. Tallman live in the 
town of Preble in reference to each other and where with reference 
to your residence ? 

A. Their farms lay side by side, parted only by the highway; I 
lived at Preble Corners, about a mile and a half from their 

farms. 
1543 Q. 10. Do you remember the fact that William FE. Tallman, 
while living in Preble, put up and had in use for some time a 
windmill for pumping water for his stock ? 

A. Yes; I do. 

@. 11. Describe the location of the well where the windmill was 
and how far was it from your house. 

A. The windmill was situated east of the north and south road 
and north of the east and west road and about 60 or 80 rods from 
each road and about 90 rods or so from the residence of De Witt C. 
Callan ; this well was about one mile from my house. 

Q. 12. State, as nearly as you can, the time when this windmill was 
erected at this well. 

A. I think it was a little before the war. 
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Q. 18. Do you mean the war of the rebellion ? 

A. Yes. 

Q. 14. Is the windmill in use now; if not, how long since it has 
been discontinued ? 

A. It is not in use and has not been for a good many years. 

Q. 15. Do you know the process of making the so-called driven 
wells now in use in Preble and the surrounding country ? 

A. I think I do. 

Q. 16. Please to briefly describe that process. 

A. Well, it is done by driving a rod, in the first place, till they get 
to the depth they want to go, and then they draw the rod and put 
in a pipe and attach a pump. 

Q. 17. When were these driven wells first put down in Preble, ac- 
cording to your recollection ? 

A. About fifteen or sixteen years ago, as near as [ can remember. 

Q. 18. Who by? 

A. Mr. Dunham was the first I knew of putting any down. 

Q. 19. When Mr. Dunham first began to put down these wells 
was it considered as a new method of well making or otherwise ? 

A. Well, it was considered so at that time; frequently a half a 

dozen would go together to see one driven down. 
1544 Q. 20. State whether or not the putting down of wells in 
this way occasioned considerable discussion among the people 
of Preble; and, if so, so far as you know, Was it regarded as a new 
discovery of well making ? 

A. It did cause considerable excitement; [ considered it a new 
discovery; they used to turn out to see them operate ; the people 
considered it a new discovery, so far as [ know, 

(). 21, State whether or not during the time this windmill was in 
operation at the well of William E. Tallman you visited that well, 

A, Pve been there by it when it was in operation on several ecea- 
SIONS. 

Q. 22. What kind of a well was this? 

A. 1 didn’t discover anything more than an ordinary dug and 
stoned well, stoned with cobbles principally, such as one would pick 
up on the ground. 

Q. 23. State whether or not you was down in this well at one time. 

A. I was. 

Q. 24. Did you then find, from personal examination, that it was 
an ordinary dug and stoned well? 

A. I didn’t discover anything to the contrary. 

(). 25. State whether or not you ever heard any one state or claim 
that this well was anything more than an ordinary dug and stoned 
well until after the bringing of the suits for infringement of the 
Green patent. 

A. I never did. 

Q. 26. When was it that you visited this windmill and well, as 
you have stated ? 

A. Well, at different times, when I would be across there hunting. 

(. 27. State whether or not there was water in the well when you 
went down into it; and, if so, how deep was it ? 
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A. There was water, and somewhere from 10 to 12 inches deep, I 
should say. 

Q. 28. What was the diameter of the well inside of the stoning? 

A. Well, my opinion would be—well, it was larger at the top than 
at the bottom; my opinion would be that it was 2} feet at the top 

and say about 18 or 20 inches at the bottom. 
1545 Q. 29. At the time you went down into the well and found 
the water 10 or 12 inches deep, as you have testified, what 
was the condition of the streams in that vicinity—high or low ? 

A. I should call it rather low. 

Q. 30. Have you also recently visited this well; if so, when? 

A. Yes; I should say some three or four weeks ago. 

Q. 31. Was it the same well where the windmill was? 

A. I should say it was. 

Q. 32. State whether or not this windmill which was there erected 
was the first one erected in your valley. 

A. I couldn’t say which was erected first, that or the one on the 
railway there; those two were the first I ever heard of being erected 
in our valley. 

Q. 33. State whether you ever heard William E. Tallman or Moses 
T. Tallman or any one else, from the time this windmill went into 
operation until it was discontinued, claim or state that this well or 
any part of it was constructed by the process adopted in the con- 
struction of driven wells, or that water was there obtained from any 
other than an ordinary dug and stoned well. 

A. I never did. 

Q. 34. Did you ever hear it mentioned or claimed by Moses Tall- 
man or any one else, until after the use of the windmill was discon- 
tinued, that there was anything new in the constraction of the well 
from which the winduaill was operated differing in any respect from 
the ordinary dug and stoned wells” 


A. I don’t know that I ever did. 
(S'g'd) SETH ALDRICH. 


Subscribed and sworn to before me this 15th day of September, 
1880. 
(S’g’d) FREDERICK HATCH, 
Notary Public. 


Case adjourned to September 16th, 1880, at 9 o’clock a. m., at 
same place. 


1546 SEPTEMBER 16TH, 1880—9 o’clock a. m. 


Case called. 
Complainants appear by D. L. Hurlburt, Esq.; defendants do not 


appear. 


Gerrit S. VANHOESEN, being duly sworn for complainants, testi- 
fied as follows: 

Q. 1. Please state your name, age, place of residence, and occu- 
pation. 
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A. My name is Gerret S. Vanhoesen; my age, 46 years; my resi- 
dence is Cortland, Cortland Co., New York; my occupation is that 
of sheriff of Cortland Co. 

(). 2. Have you held other offices of trust? 

A. I was justice of the peace of the town of Preble and deputy 
sheriff and other minor offices. 

Q. 3. Please state how long you have resided in the town of 
Preble, Cortland county. 

A. Well, in all about 40 years. I resided there from the time I 
was born until the spring of 1855; then went West and stayed 
nearly three years; then came back and went into the army, in the 
fall of 1862; was captain of a company in the 157th regiment, and 
returned to Preble, in 1865, and resided there until January last. 

Q. 4. Where did you reside in Preble, with reference to the resi- 
dence of Moses 'T. and William E. Tallman? 

A. I resided about a mile north and a trifle west, from 1858 to 
1873; then have lived in Preble village ever since. 

Q. 5. Were you well acquainted with Moses T. and Wm. E. Tall- 
man during that time? 

A. Yes, sir; I have had a good deal of deal- with them, and have 
been to what is known as the ‘Tallman mill to have milling done. 

Q. 6. Do you know what is known as the driven well, which is in 
common use in this county, and how they are constructed ? 

A. Yes, sir. 

Q. 7. When did you first hear of that process of procuring 
water? 

A. In 1861. 

1547 (). 8. Where was it and under what circumstances ? 

A. On the Cortland county fair grounds. I was there at 
the time. I remember of being on the fair grounds with several 
others, and they spoke of the new well and process of getting water 
and spoke of going over to see it; but I did not go over to see it. 
It was while the regiment was encamped there, and I was talking 
to Captain Barnard at the time. 

Q.9. Who did you understand was the inventor of that well, 
from public notoriety or otherwise ? 

A. I afterwards understood it was Colonel Green. 

(). 10. When were driven wells, as you have stated, first put down 
in the town of Preble, that you know of? 

A. The first one that I know of was Ami Hoag’s, which was put 
down in his kitchen in 1865, when I came home. I don’t know at 
what time it had been put down; Mr. Dunham, of Homer, put it 
down. 

Q.11. Was Mr. Dunham, of Homer, in the business of putting 
down wells in your town at that time and afterward—putting down 
driven wells? 

A. Yes, sir. 

Q. 12. How were those driven wells regarded by your townspeople 
in Preble—whether they regarded it as new, novel, and useful, and 
whether people went to see them, and there was more or less talk in 
regard to them at that time? 
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A. Yes; they were regarded as something new, I think, and were 
talked of more or less, and were regarded, and are yet, as useful. 

Q. 13. Did you know of William E. Tallman erecting a windmill 
upon his farm, on that portion now occupied by Thomas Ballard, 
about the year 1859, for the purpose of obtaining water for his 
stock ? 

A. I don’t know whether Ballard occupies that portion of the 
farm or not; [ know he lives near by, and works portions of the 
William E. Tallman farm. I know the windmill was near the 
southwest corner of the William E. Tallman farm; I mean that 
portion of the farm that was owned by William E. Tallman in 
1859. 

Q. 14. State about where that windmill was located, and whether 

it is the first windmill that you knew of in that town. 
1548 A. It was the first windmill, and was about or a little over 
a mile south from Preble village and north of the cross-road 
(east and west road) that crosses to Tallman’s mills. It was about 
an equal distance, I should say, from each of those roads, and start- 
ing from the corner of those two roads, about fifty or sixty rods. 

Q. 15. What kind of a well did you understand that windmill 
operated in obtaining water ? 

A. An ordinary dug well. 

Q. 16. Did vou ever hear or know that William FE. Tallman had 
invented a new process of obtaining water like a driven well, that 
was used in that dug well, until within the last year and a half? 

A. I can’t say how long it has been, but I never heard of it until 
after this litigation commenced ; I should say it was about two years, 
but I wouldn’t be positive. 

Q. 17. In any of your conversations which you have had with 
Moses or William E. Tallman have either of them ever stated to 
you that William E. Tallman had originated a new process for ob- 
taining water, such as a driven well or otherwise? 

A. No, sir. 

Q. 18. About how long has it been since that windmill has been 
taken away or blown down from that well, where it was erected? 

A. I cannot tell; it’s been a number of years, but I can’t tell 
when. 

Q. 19. What did you know, at the time that dug well was made 
where the windmill was, about its beingan ordinary dug well? Please 
state fully. 

A. Well, I heard Jefferson Getman and others talking about it; 
that it had gone dry, and must be dug deeper, and about its being 
quite a chore to do it on account of its being stoned up. 


(S'g'd) G. 8S. VAN HOESEN. 
Subscribed and sworn to before me this 16th day of September, 


1880 
(S'g’d) FREDERICK HATCH, 
Notary Public. 
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1549 Joun VANDENBURGH, being duly sworn for complainants, 


testified as follows: 


Q. 20. Please state your name, age, place of residence, and occupa- 
tion. 

A. My name is John Vandenburgh; my age is 66 years; my 
place of residence is Preble, Cortland county, New York ; my occu- 
pation 1s farming. 

Q. 21. How long have you resided in Preble, Mr. Vandenburgh ? 

A. All my lifetime, except one year I was in the West. 

Q. 22. Did you know William E. Tallman in his lifetime, and also 
Moses Tallman, during the time that they resided in Preble? 

a; See. 

Q. 23. Have you been pretty well acquainted with them and done 
business with them since 1859” 

A. Yes; I was pretty well acquainted with them. I don’t recol- 
lect of doing much business with them, except going to their mill. 

Q. 24. Where did you reside, in reference to Moses and William 
EK. Tallman, in 1859 and since? 

A. Some parts of the time I lived about three miles north of 
Preble Corners; other parts of the time within two miles of Preble 
Corners, and now I am living near Preble Corners. 

Q. 25. Do you know of the driven well that’s now in common use 
in this county and how it’s constructed ? 

A. Yes; I have seen a number of them, and helped put down 
one—helped the man that was putting it down. 

Q. 26. When did you first see that process used in your town and 
see a driven well there for obtaining water? 

A. I think the first well that I see of that kind I see at the 
1550 Preble depot. It was along in 1864 or 1865; I can’t tell ex- 
actly ; say in 1864, 1865, or 1866. I didn’t charge my mind 

with it and couldn’t tell exactly. 

Q. 27. Were driven wells put down in your town since that time 
to considerable extent? 

A. Yes. 

Q. 28. Did you learn who was putting down the first driven wells 
there in your town ? 

A. Yes; Mr. Dunham, of Homer. I never knew of any one else 
putting any down. 

Q. 29. How were those first driven wells that you have stated re- 
garded there in Preble among your townsmen as to their being new 
and novel; whether the people examined them and discussed its 
merits as a new and useful invention ? 

A. Well, I think it was regarded as an improvement in the line 
of getting water. It was new—a new thing at that time. 

Q. 30. The only two methods for getting water in your town at 
the present time is the ordinary dug and stoned well and the driven 
well, are they not? 

A. Yes; that’s all that I know of. 

Q. 31. Prior to the making of the driven well at the depot you 
have referred to what was the method of obtaining water ? 


~ 


it 


~ 


it 


» 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 437 


A. Well, we had to dig our wells, if we had any, and stone them 
prior to that time. 

Q. 32. When did you first hear of this process of obtaining water 
by a driven well? 

A. Well, I think the one at the depot was the first one that I ever 
— anything about. 

. 33. Did you know of William E. Tallman erecting a windmill 
on ‘his farm about the year 1859 for the purpose of obtaining water 
for his stock, on that portion of the farm now occupied by Thomas 
Ballard ? 

A. Yes. 

Q. 34. Was you at that well about the time that the windmill was 
erected ? 

A. I passed by there on returning from camp-meeting, across 
lots (I had seen it from the road before), and looked ‘at the arrange- 
ments of the windmill. 

Q. 35. What kind of a well was the water pumped from by the 

windmill ? 
1551 A. A dug and stoned-up well, [ think. 
Q. 36. Was that the first windmill that you remember of 
in your town? 

A. The first that I remember of myself, and it was regarded, I 
think, as a novelty. 

Q. 37. Did you ever hear or know of William E. Tallman’s ever 
having, or claiming to have, invented a new process for obtaining 
water, such as a driven well, or whether any such new process was 
used in the bottom of that dug and stoned well where the windmill 
was? 

A. I never knew or heard anything about it until very lately. 

Q. 38. In any of your conversations with William E. or Moses T. 
Tallman did they ever state to you anything about a new process 
of obtaining water or that they or either of them had originated 
any such process, such as a driven well, or otherwise ? 

A. I never had any conversation with either of them in regard to 
that matter. 

Q. 39. Has 7) been unusually dry in your town during the months 
of June, July, and the greater part of August of this season ? 

A. Yes. 


(S’g’d) JOHN VANDENBURGH. 
Subscribed and sworn to before me this 16th day of September, 
1880. 
(S’g’d) FREDERICK HATCH, 
Notary Public. 
Adjournment taken to September 16th, 1880, at 1.15 p.m., at 
same place. 
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1552 SepTEMBER 167H, 1880—1.15 p. m. 
Complainants appear by D. L. Hurlbut, Esq., for plaintiffs ; 
defendants do not appear. 


Aubert H. VANHOESEN, being duly sworn for complainants, testi- 
fied as follows: 

Q. 1. Please state your name, age, place of residence, and occupa- 
tion. 


A. My name is Albert H. Vanhoesen; my age is 46 years; my 
occupation is farming; my residence is Preble, Cortland county, 
New York. 

Q. 2. How long have you resided in the town of Preble? 

A. yt ays; 1 was born there. 

Q. 3. Where have you resided in reference to the residence of 
Moses and William E. Tallman when they resided in Preble? 

A. I lived on the farm where I now reside, which adjoins the 
William E. Tallman farm. 

Q. 5. Were you well acquainted with William E. Tallman in his 
lifetime, and with Moses Tallman? 

A. Yes sir; when they lived there. 

Q.5. Were you in the habit of calling at their residence in 1859, 
and for some years thereafter ? 

A. Yes; I used*to call sometimes; I used to see them every day or 
two, or two or three days, when I was in the habit of going to mill. 
. 6. Do you know what is know n in this county as the driven 


4 
wel lI, and how constructed ? 


A. Yes, sir; I have heard of the wells and seen them. 

Q). 7. When did you first know of a well being put down by that 
process In your town? 

A. Well, I should say fourteen or fifteen or sixteen years ago ; it 
might be less or might be more. 

(). 8. Who first put down those driven wells in your town? 

A. Mr. Dunham, of Homer. 
Q. 9. Please name the first driven wells that you remember of 
being put down there. 
1553 A. | should say the one at the depot was the first one I knew 
of at Preble; there was one put down in Moses Tallmans’ 
barn about the same time; | can’t tell now which was put down 
first. 

‘Q. 10. How were those first driven wells that were put down there 
fourteen or fifteen years ago regarded, whether as a new and novel 
process for getting water, and useful, and whether there was more 
or less talk and discussion by the people there at that time? 

A. Yes; there was more or less talk about it, of course; they were 
regarded as a new thing. 

Q 11. When did you ‘first hear about the invention and patent on 
ew driven well, and what ? 

A. I don’t knovv as I can tell just the year; may be fourteen or 
fifteen or sixteen years ago; may be more and may beless; I heard 
the most about Green and Suggett were having a litigation about it. 


- 
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Q 12. Did you know of William E. Tallman erecting a windmill 
for the purpose of getting water on his farm, about 1859, on that 
portion now occupied by Thomas Ballard? . 

A. Yes, sir. 

Q. 13. Please state about the location of that windmill. 

A. Well, the way Tallman owned the farm it was on the west 
part of his farm; but as Ballard occupies the farm it is south and 
east of Ballard’s house and about east of the barn—70 or 80 rods 
east of the barn. , 

Q 14. Were you at this windmill about the time it was erected by 
William E. Tallman ? 

A. Yes, sir, or soon after; two or three different times. 

(). 15. Please state what kind of a well this windmill pumped 
water from. 

A. I called it a dug and stoned well. 

Q 16. Did you notice to see whether there was water in the well 
at those times; and, if so, how was it? 

A. I looked in the well and saw there was water there; I couldn’t 
tell how deep it was. 

Q. 17. That windmill was regarded somewhat as a curiosity, was 

it not, and was the first one in your valley? 
1554 A. It was the first one I heard of there. It was regarded 
as a kind of curiosity by us then, as something we had never 
seen before, and we went there for the purpose of seeing it. 

Q. 18. Have you been to that well recently ? 

A. Yes, sir. 

©. 19. Please state in what condition it was. 

A. Well, when I was there it was dug out or cleaned out. 

Q. 20. What was its appearance—of being recently cleaned out or 
not ? 

A. Well, I thought it had been recently cleaned out. 

Q. 21. Please state the measurements, if you took any. 

A. We measured it; it was 14 feet and 2 inches, I think, deep. I 
don’t know as we measured the diameter. 

Q. 22. What was the depth of water in it? 

A. Fourteen inches. 

Q. 23. Did you gu down in the well; and, if so, what examination 
did you make? 

A. Well, I went down in the well to see how deep the water was, 
and to see if I could feel the bottom of the wall, and the water was 
so deep I couldn't tell whether | could feel it or not. I thought | 
could on one side. 

Q. 24. How long was that windmill there in operation ? 

A. I couldn’t say. I should say not over a year or two, though | 
should say that pieces of it stood there until it rotted down or fell 
down. 

Q. 25. Did you ever hear of William E. or Moses Tallman ever 
having originated or invented a new process of obtaining water by 
driven well or otherwise till within about the last two years? 

A. No, sir. 
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Q.—. Did you, in any conversation with William E. or Moses 
‘Tallman, ever hear them say anything to that effect until about the 
last two years? 

A. No, sir. 

Q. 27. Did you ever see, know, or hear that a pipe was driven 
into the bottom of that dug and stoned well where the windmill was 
until within about the last two years ? 

A. I never have, until since these suits have been com- 
1555 menced, heard anything about a driven well being there— 
that is, a year or two or three; I can’t tell exactly. I never 

saw a pipe driven in that well. 

Q. 28. Has it been a very dry summer in Preble this year? 

A. Yes, sir. 

(S’g"d) ALBERT H. VAN HOESEN. 


Subscribed and sworn to before me this 16th day of September. 
(S'g'd) FREDERICK HATCH, 
Notary P ublic. 


1556 Amasa G, Aupricn, being duly sworn for complainants, 
testified as follows: 


Q. 1. Please state your name, age, residence, and occupation. 

A. My name is Amasa G. Aldrich; my age is seventy years next 
Kebruary; my residence is Preble, Cortland county, New York; my 
occupation is farming. 

Q. 2. How long have you resided in Preble? 

A. Well, thirty years the last time; I formerly resided in Scott, 
and be fore that in Preble. 

Q. 3. Did you know William E. Tallman in his lifetime, and 
Mieaee’ Tallman during the time they resided in Preble? 

A. Yes, sir; I did. 

(). 4. How far was your residence from theirs ? 

A. Well, it’s two miles. 

Q. 5. Were you well acquainted with William E. Tallman and 
Moses Tallman during the time they resided in Preble? Did you 
have business relations with them? 

A. I did, sir, and was well acquainted with them; my acquaint- 
ance commenced when they first came into town there. 

Q. 6. In what direction did you live from Tallmans’ ? 

A. Northwest. 

. 7. Do you know of a process of obtaining water now com- 
monly in use called the driven well, and how they are constructed ? 

A. I do. 

@. 8. When did you first hear of and see a driven well in your 
town ? 

A. The one at the depot was the first I saw; that is the first one 
that I heard of in the town. 

(). 9. Were other driven wells put down in your town just subse- 
quently to that one at the depot? 

A. There was. z 
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Q. 10. Please state who put down those first driven wells in your 
town? 

A. I never heard of any one, only Mr. Dunham, of Homer; I 
helped him put down one or two. 

Q. 11. Describe how they were made or constructed. 
1557 A. Well, sir, there was a rod drove down, and that taken 
out, and a pipe put in with holes in it at the lower end, with 
a pointon it—a gas pipe—driven down until it reached water, a cast- 
iron e: screwed onto the gas pipe at the top. 

Q. 12. How was that proccss of obtaining water regarded at the 
time these driven wells were first put down in Preble by your towns- 
men? 

A. Well, it was considered a nice thing, new, and an easy way of 
obtaining water to what the dug well was; there was a great deal 
of talk about it, and people went to see it. I went to the depot to 
see it myself. 

Q. 13. How are they regarded as to purity and cleanliness of water 
produced ? 

A. They are regarded as the best way on account of cleanliness 
and water being clean. 

Q. 14. What was the process of getting water in your town prior 
to the making of the driven well ? 

A. Well, they had to dig their wells and stone them up. I have 
dug them myself and stoned them up. 

Q. 15. When was that driven well made at the depot? 

A. I should think about 1865 or 1866; I can’t tell exactly. 

Q.16. When did you first hear of this new process of getting water 
by a driven well, and where? 

A. I can’t be positive. The first I ever heard of it was at the fair 
ground; I can’t tell the date, but it was when the soldiers were there 
on the fair ground in Cortland at the beginning of the war. 

Q.17. Who did you understand was the inventor of that process 
at that time? 

A. Col. Green. 

Q. 18. Did you know of a windmill being erected by William E. 
Tallman on his farm; and, if so, about when was it? 

A. I heard that one was erected there; I saw it from the road, but 
never was to it; I can’t tell how many years ago it was, but the first 
that I saw it was when they had a camp-meeting on Tallman’s 
ground. 

Q. 19. Please give the location of that windmill? 

A. I should think it was from fifty to sixty rods east from Thomas 
Ballard’s barn, and about thirty or forty rods north of the east and 

west road. 
1558-1568 Q. 20. What was that windmill used for, as you 
understood at the time? 

A. For pumping water for his cattle from a well. 

Q. 21. What kind of a well did you understand that was from 
public notoriety ? 

A. A dug and stoned well. 


56—16 
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Q. 22. Did you ever hear, learn, or know of any new process of 
obtaining water, such asa driven well or otherwise, being used at 
that windmill or in the dug and stoned well there? 

A. No, sir; I did not. 

(). 23. In any conversations that you had with Moses or William 
Tallman did either of them ever claim or state to you that they or 
either of them had originated or invented any process for obtaining 
water, adriven well or otherwise, or that any such process was used 
in connection with that windmill or dug well there? 

A. No,sir. 

Q. 24. Has it been very dry in your town this present summer? 

A. Yes, sir. 

Q). 25. Please state how far you lived from the well where this 
windmill was, 

A, It was abouta mile, I should think, 

Q). 26. Is that the first windmill that you know of in your town 
or not? 

A. It is the first. 

(S'e'd) A. G@. ALDRICH. 


Subscribed and sworn to before me this 16th day of September, 
1880 


(S’g’d) FREDERICK HATCH, 
Notary Public. 
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Adjournment taken to September 17th, 1880, at 9 o’clock a. m., 
at same place. 
SEPTEMBER 171TH, 1880—9 o’clock a. m. 
Complainants appear by Noah J. Parsons, one of the complain- 
ants ; defendants do not appear. 
Case adjourned to September 18th, 1880, at 9 o’clock a. m., at 
same place. 
SEPTEMBER 18tuH, 188O—9 o’clock a. m. 
Examination under the annexed notice here closed. 


1569 SEPTEMBER 15, 1880—S o’clock. 
Case duly called at the law office of William D. Tuttle, in 

Cortland village, N. Y. 

_ Hon. Milo Goodrich appeared for complainants and Col. Jed. 

Lake and I. H. Palmer appear as counsel for the defendant. 


Nicno.as H. Haynes, being called and duly sworn for the com- 
plainants, testifies as follows, viz: 


Q 1. State your name, age, residence, and occupation. 

A. Nicholas H. Haynes; age, 57 years; Cortland village, N. Y.; 
dealer in farm implements. 

Q. 2. How long have you resided in Cortland county, N. Y.? 

A. All my life, except three years prior to 1846. 

Q. 3. State whether you have been the sheriff of the county ; and, 
if so, for how many years and what years. 
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A. Six years; from 1864 three years, and from 1873 for three years 
more. 

Q. 4. Have you also been deputy and under sheriff; and, if so, 
for how many other years? State generally. | 

A. Nine or twelve years, I think, I was deputy and three years 
under sheriff; nine years, I think, I was deputy. 

Q. 5. Did you know of the organization of the 76th regiment of 
volunteers, quartered here in Cortland in the fall of the year 
1861 ? 

A. I did; my father was in that regiment. 

Q. 6. In what part of this county did you then reside, and how 
far distant from Cortland village 

A. I resided in the town of Cincinnatus, in Cortland county, 16 
miles southeast of this village. 

Q. 7. In the fallof 1861 or previously did you become acquainted 
with the colonel of that regiment, Nelson W. Green ? 

A. A very little acquainted with hin. 

Q. 8. Did you know to what extent he applied himself to the 
organizing of that regiment in the season of 1861” 

A. Not personally ; only by hearsay. 

1570 Q. 9. When did you move into Cortland village ? 

A. In January, 1864, at the time of my election of sheriff 
of this county. I then moved into the court-house. I was elected 
the fall previous to January, 1864. 

Q. 10. Was you the sheriff at the time of Col. Green’s trial here 
in Cortland on his indictment for the shooting of McNett on the 
regiment camp ground here in Cortland ? 

A. I was. 

Q. 11. State whether you, as sheriff, had the personal charge of 
him during that trial, and how long the trial continued, and to 
what extent it excited attendance on the part of the public. 

A. I had the personal charge of him; my best recollection is the 
trial continued four or five days; I will not be positive; my recol- 
lection is it continued from one week into another, as I accompanied 
him to his home on the Sabbath evening and took him back again, 
he being in my custody, as sheriff; the excitement was strong against 
him, but not as much so as it was a year or two previcus; the court- 
house was as full as it could conveniently be. 

Q. 12. Now, Mr. Haynes, you say you became acquainted par- 
tially with Col. Green in the fall of 1861; state when you next began 
to see him and converse with him—that is, about the time, as near 
as you are able. 

A. About the time of his trial came on. I had seen him before, 
but not to converse with him to much extent. 

Q. 13. Now, state how he appeared and what you observed in his 
appearance and the character of his conversations from the time 
you began to see him, shortly previous to his trial and during that 
trial. 

A. Well, his conversations mostly were about his trial; he seemed 
to want to talk about that the most of the time; he seemed to think 
that there was a certain party here that wanted to prosecute him 
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out of political spite, or something of that kind. I recollect of his 
saying he had a right to do just what he did do, as much as 

571 MeNett did not obey his command; he seemed to appear as 

though he had no friends, and acted when I went out with 
him as though he wanted to keep out of sight of people; when I 
went with him to his house he would want to go after dusk. 

Q.14. While you lived in Cincinnatus and before you moved to 
Cortland, in 1864, as you state, were you more or less frequently in 
Cortland village? 

A. I was, perhaps, once in two weeks, on an average ; sometimes 
oftener and sometimes not as often as that. 

Q.15. During the period from the fall of 1861 to 1864 was you in 
any public business? And, if so, state what, and if that led you to be 
in| iP ind village. 

I was constable and deputy revenue collector a portion of that 
ne this led me to be in Cortland village more than I should have 
been otherwise. 

Q.16. At that period how much were you acquainted throughout 
the county of Cortland ? 

A. I was quite well acquainted throughout the county, and more 
particularly throughout the south and east part of the county, and 
considerably throughout the whole of the county. 

Q.17. What can you say, if anything, as to the public excitement 
created, in respect of Col. Green, arising from the McNett shooting 
affair? Please describe briefly the extent and character of that ex- 
citement as you observed it throughout the county. 

A. The public excitement was very strong against Col. Green for 
the shooting of McNett, as I observed it; at least that is the way I 
understood it. 

Q. 18. Do you know whether Col. Green was apprehensive as to 
his personal safety, arising out of this public excitement? And, 
if so, state what knowledge you have on the subject. 

A. I do not know. 
1572 .19. What do you know of Col. Green being burned in 
effigy here in Cortland and about his barns being burned ? 

A. It was the report that he was burned in effigy; as to the barn, 
I think it was burned after I came here and soon after his trial. 


Direct examination here closed, and cross-examination by 
Invina H. PAtmMer, Esq., counsel for defendant: 


X Q. 20. Col. Green was bailed by several citizens of Cortland 
vill: age, and was never in jail on the charge of shooting McNett or 
confined under the indictment found against him therefor, was he? 

A. Not that I know of; I do not remember that he was. 

X Q. 21. He was under bail at the time of his trial, was he not? 

A. I think he was. 

X Q. 23. He was never surrendered by his bondsman, to your 
knowledge, was he? 

A. I do not recollect that he was. 

X Q. 24. How did it occur that Col. Green was delivered into your 
custody, as the sheriff of the county of Cortland, when his bail had 
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not surrendered him and had not been adjudged to be insufficient 
or insecure ? 

A. Iam not able to answer; I cannot think how he came into 
my possession. 

X Q. 25. Whom did you see or hear speak or act in any manner 
that indicated any excitement or feeling against Col. Green for the 
shooting of McNett after that affair? Please give the particulars. 

A. Calvin Hathaway and some men in his employ, and Julius 
Crittenton, and also Porter Crittenton; others that I cannot give 
the names now. 

X Q. 26. Did you witness any exhibition of any personal animos- 
ity against Col. Green, or was the feeling you have mentioned merely 
that Col. Green had committed a great wrong in the shooting of 
McNett and that act was disapproved by the persons whom you 

heard discuss or mention it? 
1573 A. I do not recollect of any personal animosity by any 
person, but there was a strong feeling against Col. Green for 
the act he had committed. 

X Q. 27. How intimate was your acquaintance with Col. Green ? 

A. I was not intimate at all; until he came to stop with me I was 
not acquainted with him in particular. 

X Q. 28. Was not the excitement consequent upon the shooting 
of McNett by Col. Green much greater at the time and soon after it 
occurred than it was at the time of his trial, and did not the excite- 
ment produced by that affair subside and abate very much during 
the period between Dec., 1861, and April, 1866? 

A. I think it did; I think it subsided very much, but at the time 
of the trial it was considerably revived again. 

X Q. 29. On your direct examination you stated, in substance, 
that Col. Green, while in your custody during his trial, appeared to 
shun public observation. Is not this characteristic of most persons 
charged with a criminal offense while in the custody of an officer or 
on trial therefor? 

A. I hardly know how to answer that, as I can hardly call to mind 
a case When I was called to go out in public with others as I was 
with him. 

X Q. 30. Col. Green was a very proud-spirited man, was he not? 

A. My first seeing Col. Green | thought so, but as I became better 
acquainted with him I changed my opinion, and in the manner he 
dressed himself I thought he was rather slouchy. 

X Q. 31. Did he appear to feel the disgrace for being placed upon 
trial as a criminal or otherwise? 

A. I think he did; I think he seemed to feel that he had lost con- 
fidence in himself. 

X Q. 32. Was not his aversion to being seen in public in the cus- 
tody of an officer due to some extent to the feeling of disgrace on his 
part ? 

A. That I do not know of, as tu how it was. 

X Q. 33. Did you regard it as anything unusual on the 
1574-1576 part of Col. Green that he talked about his trial during 
its progress more than he did about other subjects ? 
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A. I did; that he talked with other parties except his counsel. I 
regarded him as a weak-minded and excitable man. 
Kxamination here closed. 


(S’o'd) N. H. HAYNES. 


Subseribed and sworn to before me this 15th day 6f September 


1550. 
[ SEAL. ] (S’g’d) WILLIAM D. TUTTLE, 
Notary Public. 
1577 Orricre oF H. J. Messtincer, Notary PusBtic, 


CoRTLAND VILLAGE, New YORK, 
Monpbay, September 13th, 1SSO—10 o’clock a. m. 
Complainants appear by Noah J. Parsons, one of the complain- 
ants, and asked that the examination be held open; that the same 
was duly held open until 2 o’clock p. m., when complainants ap- 
peared by D. L. Hurlbut, Esq., of counsel, and Jed. Lake, Esq., ap- 
peared as counsel for defendant. 


Orrin Prarr, produced by complainants, being duly sworn, testi- 
fies as follows: 

Q. 1. State your name, age, residence, and occupation. 

A. Orrin Pratt; age, 64; Preble, Cortland county, State of New 
York: farmer. 

(). 2. How long have you resided in Preble? 

A. About 26 years. 

Q. 3. Did you knew William E. Tallman in his lifetime when he 
resided in Preble, and when did you first become acquainted with 
him ? 

A. I did know him; I think I first knew him from 20 to 25 or 26 
years ago. 

Q. 4. And do you know Moses T. Tallman, of Preble; and, if so, 
how long have yeu known him? 

A. Ido know him; have known him about as long as I have 
known Wm. E. Tallman. 

Q. 5. State their occupations and where they resided in Preble. 

A. They were both farmers, and William E. Tallman owned a 
grist-mill and saw-mill. They resided about a mile and a half south- 
ast of Preble village, near the stream. Moses lived on the south 
side of the road and William E. lived on the opposite side, just 
across the road from Moses. 

Q. 6. How far did you live from the Tallmans residence in 1859 
and down to the present time? 

A. I then, in 1859, lived about two miles; now I live nearer the 

village and about half a mile nearer. 
1578 Q. 7. State whether in 1859 down and for some years there- 
after you had your milling done at Wm. E. Tallman’s mill, 
and during that time whether you frequently saw the Tallmans and 
conversed with them and was well acquainted with them. 

A. I had my milling mostly done there; saw them; was well ac- 

quainted with them, and conversed with them. 


bF - 
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Q. 8. Did you know of William E. Tallman erecting a windmill 
for the purpose of operating a pump to obtain water ? 

A. I did. 

Q. 9. About when was that erected ? 

A. To tell the year, I could not tell. I should think,about 1864, 
65, or 66, or somewhere aiong there, or perhaps as long ago as ’61, 
but I think not as long ago as that. 

Q. 10. Please state where that was located on Mr. Tallman’s farm. 

A. It was, I should think, about east of the barn or house that 
Ballard now occupies. Ballard don’t live on the place now; he 
works the farm, but his tenant occupies the house ; the farm belongs 
to Hiscock or he hires it of Hiscock; Wm. E. Tallman owned this 
land in 1859; I think this windmill was perhaps 30 rods or perhaps 
more east of the barn. 

Q. 11. When did you first learn of what is well known in this com- 
munity as a driven well? 

A. Well, I think the first I heard of the driven well was about the 
time of the commencement of the war, and I think it was on the fair 
ground at Cortland, and about the time of the encampment there. 

Q. 12. When was driven wells first put down in your town? 

1579 A. It wasn’t but a few years after that; I was trying to 

think of some circumstance to fix the time; I remember well 

the well; the first one was the well at the depot; I remember that 

well; I was there at the time when they were trying to get the water; 
the first well was somewhere from 65 to ’67. 

Q, 138. Who put down those driven wells—the first ones that were 
put down in Preble? 

A. I could not say who put down the well at the depot, but Mr. 
Dunham, of Homer, put down the first one I knew of, and he may 
have put that down at the depot ; I could not say but what he did. 

Q. 14. Was Mr. Dunham engaged at that time in putting down 
driven wells in your town ? 

A. Yes. 

Q. 15. Please state how the driven wells in your town was made, 
so far as you have observed. 

A. They drove a round bar of iron with a sledge; then they put 
in a hollow pipe and attached a pump to the hollow pipe; I don’t 
know how exactly; I suppose they fasten it on as they would any 
pump. 

Q. 16. Did you ever know or hear of driven wells being made in 
your town prior to those made by Dunham? 

A. Not unless the one at the depot was made by some other one ; 
I don’t know certain about that; I don’t know certain who put that 
in. 

Q. 17. Did you ever hear of such a thing as a driven well prior 
to the time the one was put down here in Cortland on the fair ground 
when the regiment was encamped there, at the commencement of the 
late war? 

A. No. 
1580 Q. 18. How weredriven wells regarded when they were first 
put down in your town, in 1865 and 1867, as you say, as to 
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their being newand novel,and whether people went to see them and 
discussed their merits, and whether there was considerable talk about 
them at that time? 

A. Yes; they wereconsidered new and talked about and considered 
novel and discussed as to their merits, of course. I knew there was 
a good many around the depot when I went to see that. 

Q. 19. Did you ever hear or know that the windmill referred to 
operated a driven well ? 

A. No, sir. 

Q. 20. What kind of a well did you understand that operated ? 

A. I supposed it to be a dug well, but I don’t know as to that. 

Q. 21. In any of your conversations with the Tallmans did they 
ever say to you that that wasn’t a dug well ? 

A. Lnever had any conversations with them in regard to the well, 
as I know of. 

(). 22. In your conversations with the Tallmans did they ever say 
to you it was a driven well that was operated by this windmill, or 
anything to that effect? 

A. They did not. 

Q. 23. Was that the first windmill that was ever erected in your 

—_ that you know of, for the purpose of pumping water ? 
1581 . It was the first 1 ever saw—at any rate in that town. 
*) 24. Is that windmill now standing? 

A. I should think not; not in sight. 

Q. 25. How long since the windmill was standing there ? 

A. I could not tell just how long; perhaps 8 or 10 years; maybe 
not so long, but I haven't noticed it in perhaps 7 or 8 or 10 years, 
but it may not be quite as long. 

Q. 26. Did Mr. Dunham attempt to put down a well for you be- 
tween 1865 and 1867? 

A. He did. 

Q. 27. Did you ever hear that William E. Tallman claimed to be 
the inventor of driven wells? 

A. No, sir; I never did. 

Direct examination rests. 

Cross-examination : 

X Q. 1. What vear did you move to Preble, N. Y.? 

A. | can’t tell the exact year; it was 26 or 27 years ago; that 
would be about 1853 or 1854. 

X Q. 2. How long after you moved to Preble before you knew 
William E. Tallman? 

A. Right along, soon after; perhaps the first year. 

X Q. 3. Did he then run the grist-mill and saw-mill you speak of 
in = direct examination ? 

I suppose he did; they have been connected together—the farm 
he the mills—ever since I have known them. 

X Q. 4. How long did you know the farm and mills before you 
moved to Preble? 

A. Well, I don’t know; perhaps ten or a dozen or fifteen years ; 
they were owned by other parties or party. 
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X Q. 5. Where did you live when you first knew this farm and 
these mills? 
A. Scott. 
1582 ~ Q. 6. Which way and how far did you live from the 
mills? 

A. I lived west and, I should think, about four miles. 

X Q. 7° When you first moved to Preble which way did you live 
from the village and how far? 

A. I lived a little north of west and about half a mile. 

X Q. 8. Is there any stream runs through Preble; and, if so, what 
is its name? 

A. Yes; there is; it is a branch of the Tioughnioga, I suppose. 

X Q. 9. Are the mills you say Wm. E. Tallman owned situated on 
and run by that stream? 

A. They are. 

X Q. 10. In going from your place where you first lived, when you 
moved to Preble to the mills owned by Tallman, on which side of 
this stream did you travel? 

A. West side generally. 

X Q. 11. In going along that road how near did you go to that 
‘rindmill you have spoken of? 

A. Well, I should say from 25 to 30 rods and maybe more. 


\ 


— 


Adjourned to September 14th at 9 a. m. 


SEPTEMBER 14, 1880—9.30 a. m. 


Parties appeared pursuant to adjournment. 
Present: As before. 


Cross-examinaton of Orrin PrRatr resumed: 


X Q. 12. In passing along this road was 25 or 30 rods the nearest 
point that you went to this windmill? 

A. Going along the road was the nearest point to the windmill. 

X Q. 13. During the time this windmill was in operation did you 
go to the well and examine it? 

A. I did not. 

X Q. 14. While the windmill was in operation did you go nearer 
to the mill than in passing along the road ? 

A. Not that I know of. 
1583 X Q. 15. On which side of the road was this windmill? 
A. It was east of the north and south road and north of 

the east and west road ; you could see it from either road. 

X Q. 16. Was this east and west road the one that ran by Wil- 
liam E. Tallman’s house ? J 

A. It was; yes, sir. 

X Q. 17. How far was this windmill north of the east and west 
road ? 

A. Well, I should say from twenty-five to fifty rods; I shouldn’t 
think there was much difference from that road or the other. 

X Q. 18. Did you ever talk with Williara E. Tallman about this 
windmill or the well where the windmill was? 

o7—16 
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A. I don’t remember now as I ever did, but possibly I might; it 
was so long ago I don’t remember as I did. 

X Q. 19. How long after this windmill was erected did William 
E. Tallman own the grist-mill and saw-mill ? 

A. I couldn't tell the time; I should think not long after that ; 
still he might have owned it four or five years after that; I couldn’t 
say. 
X Q. 20. At the time this windmill was erected was there any 
railroad running through Preble; if so, what road was it, by what 
name known, and what were the names of the places at each ter- 
minus ? 

A. There was a railroad, the Syracuse and Binghamton; the 
name of places at each terminus was Syracuse and Binghamton. 

X Q. 21. Do you know that this windmill caine to Preble on that 
railroad ? 

A. I do not. 

X Q. 22. At the time this windmill was erected was there any 
other windmill on this farm owned by William E. Tallman ? 

A. Not that 1 know of; I don’t remember of any other before 
this. 

X Q. 23. During the entire time that you had known this farm 
and the grist and saw mill that William E. Tallman owned had 
you seen a windmill on the place before you saw the one you have 

testified about ? 
1584 A. I don’t remember of seeing any on the farm before 
this. 

X Q. 24. State as nearly as you can the year you saw the wind- 
mill first. 

A. I should think, perhaps, it was about 1870, or might be a year 
or two or three years before or after that; it is merely guess-work, 
it was so long ago. 

X Q. 25. Do you know positively that William E. Tallman lived 
in the house west of the grist-mill and north of this east and west 
road that you have spoken about, at the time that you first saw this 
windmill ? 

A. I couldn’t say positive, but I think he did. 

X Q. 26. When you went there to mill did William E. Tallman 
attend at the mill, taking in grain, attending to the grinding, and 
delivering grist ? 

A. He did not. 

X Q. 27. Did you, at the time you saw this windmill first, know 
Dewitt C. Callen; if so, where did he live at that time? 

A. Yes; I did know him; he lived on the corner where the 
north and south road and the east and west road I testified about 
come together, on the south side of the east and west road and 
east side of the north and south road. 

X Q. 28. From this house could you see this windmill on Tall- 
man’s farm; if so, how far was it from the house to the wind- 
mill? 

A. I think you could see it from the house; the distance would 
be from thirty to sixty rods. 
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X Q. 29. Has Mr. Callen lived in that house from the time you 
first saw this windmill up to the present time ? 
A. He has, the most of the time; Iam not certain ali of the 
time; he lives there now. 
X Q. 30. In going along this north and south road and the east 
and west road can you see over most of the Tallman farm ? 
A. You can. 
X Q. 31. Does the Syracuse and Binghamton railroad run through 
this farm ; and, if so, on which side of where this windmill was ? 
A. It does run through the farm and east of the windmill. 
1585 X Q. 32. About how far was this windmill from the house 
where Wm. E. ‘Tallman lived ? 
A. Well, if I was to guess at it I should guess it was 150 or 200 
rods, and perhaps more; it was quite a distance. 
X Q. 33, Did you ever talk with Moses T. Tallman about this well 
or the windmill; if so, when? 
A. I don’t remember of ever saying anything to him about it. 
X Q. 34. Did you know Thomas J. Getman at the time you 
first saw this windmill; if so, where did he live and what was he 


doing ? 
A. I knew him. I don’t know where he lived or what he was 
doing. 


X Q. 35. Do you know of said Getman enlisting in the army in 
the late war? 

A. I don’t know of his enlisting nor of his ever going, if he en- 
listed. He might have enlisted. I should think he didn’t go, but 
he might. 

X Q. 36. What year was it that you heard of a driven well being 
put down on the fair ground at Cortland? 

A. I guess I stated it was in the forepart of the war, some time 
in 1862 or 1863, or about that time—about the time the encampment 
was on the fair ground. Iam not certain but the encampment was 
there in 1861. 

X Q. 37. Who told you about this driven well on the fair 
ground ? 

A. [ couldn’t tell who told me anything about it; it was general 
report. 

X Q. 38. Did you see this well on the fair ground? 

A. Not at that time. 

X Q. 39. Did you at any time see it; if so, when did you see it? 

A. I don’t know that I ever suw it to examine it; have been there 
and drank water from it, but can’t tell when it was; it might have 
been some other pump than that; couldn’t say. 

X Q. 40. Was it while the soldiers were encamped on the fair 
ground that you heard of the driven well being made there? 

A. I think it was at that time. 


Cross-examination rests. 


1586-1588 R. D. Q. 1. Has it been an unusually dry summer this 
season, especially during the months of June and July 
and the forepart of August? 
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A. It has with us. 
(S’g’d) ORRIN PRATT. 


Subscribed and sworn to before me this 19th day of September, 
1880. 
(S’g’d) H. J. MESSENGER, 
Noiary Public. 


1589 JAMES B. SHare, produced by complainants, being duly 
sworn, testifies as follows: 

Q. 1. State your name, age, residence, and occupation. 

A. James B. Share; my age is 44 years; my residence is Preble, 
Cortland county, N. Y.; my occupation is a farmer. 

Q. 2. Do you know Thomas Ballard, a farmer, living in Preble? 

A. ‘Yes sir; I do. 

Q. 3. State whether you live on the same farm which is occupied 
by him and in a house which you rent of him. 

A. I do. 

Q. 4. How long have you lived on that farm? 

A. Since about the first of last April. 

Q. 5. Do you know Noah J. Parsons, one of the complainants in 
this suit? 

A. Yes, sir. 

Q. 6. When did you first seehim? And state whether you are ac- 
quainted with either of the other complainants. 

A. I first saw Parsons when he came up to the farm I live on 
some time in July last. I don’t know who the other complainants 
are. 

Q. 7. State whether you was called upon by Mr. Thomas Ballard 
to nc him in cleaning out a dug well on the farm mentioned, and 
which had been filled up, and which was being reopened, and which 
had already been partially reopened. 

A. Yes, sir. 

Q. 8. When did Mr. Ballard thus eall on you? 

I couldn’t say just what day ; it was some time in July last. 

Q. 9. Where was it done? And state whether anybody was with 

him when he asked you to assist him. 


1590 A. It was somewhere on the farm; I can’t tell where it 


was; where I was at work. No one came with him. It is 
the farm he occupies. 

Q. 10. State whether you did assist him in cleaning out the well. 

A. I did. 

Q. 11. Where was this well with reference to your house and the 
nearest highway, and whether in an open field or not ? 

A. It was an easterly direction from the house, and, I should think, 
some forty or fifty rods from it and about forty rods from a north 
and south road and alittle farther from an east and west road and in 
an open field. 

Q. 12. State whether the well was at a point on a common level 
with the ground immediately surrounding it or in a sag or depres- 
sion of ground. 
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A. It was in a sag or low ground. 

Q. 13. State whether or not you had been on or about where the 
well is before it was commenced to be reopened. 

A. I had never been on the exact spot before, but had passed by 
within a few rods of it before during the earlier part of this season. 

Q. 14. Had you discovered during the earlier part of this season, 
when, as you say, you passed near where the well is, any remains of 
a windmill lying upon the ground there ? 

A. Yes, sir. 

Q. 15. Describe the remains there as well as you can—of what they 
consisted of. 

A. They consisted of some iron works that lay there. I never 
examined them; they lay there; I never examined them at all; 
there was nothing of the wood kind there where the iron was; the 
irons were some ways from the well; there was some old timbers 
near the spot where the well is. 

Q 16. State whether the irons appeared to be old or new 

irons. 
1591 A. They appeared to be old. 
Q. 17. Witness, please step to the office of Frederick Hatch, 
a notary public of this village, and look at some old irons now in 
his office, and state whether the irons there are the same that you 
had seen lying upon the ground about the spot where this well is. 

A. I should think they were the same irons. 

Q. 18. State whether, when you had passed during the earlier part 
of this season near the spot where the well is, as you say you did, 
there was any appearance of there being a well there, or whether it 
was covered by the ground. 

A. I saw no appearance of any well then; it was pasture ground. 

Q. 19. When you went to assist Mr. Ballard in cleaning out this 
well, state whether the well had been partly already reopened or 
not; and, if it had been, about what depth down it had been re- 
opened. 

A. It had been partly reopened to the depth of about twelve feet. 

Q. 20. State whether you went with Mr. Ballard to the well at the 
time you commenced assisting him in cleaning it out or not. 

A. We went down to the well together. 

Q. 21. Anybody with you, or did you find anybody else at the 
well when you went down? 

A. I think there was no one with us, and we didn’t find any one 
there. 

Q. 22. State now how you proceeded in cleaning out the well; by 
what means. 

A. Mr. Ballard went down into the well and scraped out the gravel 
and dirt, and I drew it up by the use of a pail and straps lengthened 
out by a rope halter. 

Q. 23. State what tools he took down with him for use besides the 
pail, if any. 

A. He took a small iron bar called a crowbar and a fire shovel— 
a short-handled shovel; the crowbar had been pointed, but was 
pretty dull. 
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Q. 24. What time in the day did you commence cleaning out the 
well? 
1592 A. Perhaps twoo’clock, or between two and three in the after- 
noon; I made no note of it; we worked, perhaps, two hours 
that afternoon; we afterwards finished it. 

(). 25. State as to the stone and dirt and mud that you drew out. 
What was done with it, or where was it placed ? 

A. We emptied it out on the ground a few feet from the well. 

(J. 26. State whether you observed, when you commenced clean- 
ing out what remained in the well, that there was a quantity of 
similar material already piled about the well at the surface. 

A. Yes, sir; there was, with cobble-stone mixed in. 

Q. 27. Was there anything like a strainer and a sheet-iron tubing 
sent up by Mr. Ballard from within the well at the time, during the 
time you and he were engaged in cleaning it out? 

A. Yes, sir. 

(). 28. I now present you these two articles—one a section of sheet- 
iron tubing rusted and at one end rotted out somewhat, and of about 
fourteen inches in diameter and 12 inches in length ; the other article 
being a copper strainer, with a neck of about two inches in length 
and about an inch and three-quarters in diameter, also rusted or 
corroded, and ask you to state whether these are the articles that was 
sent up by Mr. Ballard from within the well to you at the surface, 
while you and he were engaged in cleaning out the well, as you have 
stated ? 

A. Yes, sir; they are the same. 

(). 29. Does each of the articles present here, in respect to rust 
and corrosion, the same appearance as they did when thus sent up 
from within the well by Ballard ? 

A. I should think they did, except that they were wet and muddy 


then. 
1593 (). 30. Did the strainer have about its neck then the leather 
tie, the same as now? 
A. It did. 


(). 31. You observe on each, do you now, a written statement 
pasted on under the signature of Frederick Hatch, notary ; was this 
statement on either of the articles when they were sent up from 
within the well? 

A. L observe the written statement on the articles; they were not 
on when they were sent up. 

Q. 32. Did any person come to the well at or about the time these 
articles were sent up from within the well to you at the surface, and 
while they were on the ground about the well; if yea, who was that 
person ¢ 

A. There was a person came there at that time, and that person 
was ny wile. 

(). 38. Do you know whether she saw these articles at that time? 

A. Yes, sir; she saw them. 

(). 34. To what place were these articles removed from the well ? 

A. I think Mr. Ballard carried them up to the barn and put them 
in the granary. 
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Q. 35. When? 

A. The night after we took them from the well. 

Q. 36. State whether you saw them after that night, until you now 
see them, upon giving your evidence here before the notary. 

A. I think not, but I wouldn't say positive. 

Q. 37. How far is your house from the house occupied by Mr. 
Ballard? 

A. About a mile is what we call it. 

Q. 38. State —to the granary in what barn Mr. Ballard took these 

articles, and how far distant such barn is from your house. 
1594 A. The granary in the barn on the premises I live on, 
distant from my house about ten or twelve rods. 

Q. 39. How long did the articles remain in that granary, and who 
took them away, and when were they taken away, if you know? 

A. I don’t know how long they remained there; they were there 
a week, perhaps, or more. I don’t know who took them away, but 
I understood Parsons did. 

Q. 40. 1 now hand to you a photograph of the sheet- -iron tubing 
and copper strainer which have here been shown you, “and to which 
your testimony here given relates,’ and ask you to examine the 
photograph with reference to the original now before you, and to say 
whether such photograph (the same being on one sheet or card) are 
or not a correct representation of such originals? 

A. I should say they were. 


The complainants’ counsel here gives over to the notary in evi- 
dence the same photographic sheet or card testified to by the wit- 
ness in his last answer aboye, and asks the notary to return it with 
and as a part of witness’ testimony as an exhibit, and the notary 
does so, the said sheet or card being marked “ Complainants’ Ex- 
hibit A,” with the notary’s initials “H. J. M., notary; September 
15th, 1880,” the same being so returned to the court with this wit- 
ness’ testimony; the notary at the same time, by request of com- 
plainants’ counsel, marking for identification the original section of 
sheet-iron tubing and copper strainer to which the photograph relates 
by affixing to each,under hissignature, the following written statement: 
“Original copper strainer presented to the witness, James B. Share, 
and to which his above testimony and Exhibit A relate. H. J. 
Messinger, notary.” This being affixed on the original copper 
strainer—on the said original section of sheet-iron “tubing—the 
notary aflixes the following statement: “Original section of “sheet- 
iron tubing presented to the witness above n: amed and to which his 

testimony and the above Exhibit A relates—H. J. Messinger, 
1595 notary’—complainants’ counsel stating that he desires to 

retain the originals for the present for use in taking their 
further testimony, but that the same will be produced on the hear- 
ing of this cause before the court. 


Direct examination concluded. 
Adjourned to 7 o’clock p. m. 


Seven o’clock p. m.—Parties appear, pursuant to adjournment, 
same as before. 
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Crosss-examination by Mr. LAKE: 


X Q. 1. When did you first move to Preble? 

A. Last April; I think it was the third day of April, 1880. 

X Q. 2. Where did you live before that? 

A. I lived in Homer, Cortland county, N. Y. 

X Q. 3. How long did you live in Homer? 

A. Some three years. 

X Q. 4. Did you know anything of this well that you have testi- 
fied about helping Ballard clean out before you moved to Preble? 

A. I did not. 

X Q. 5. What month and day of the month was it that you and 
Ballard commenced to clean out that well? 

A. Well, ’twas in July; I couldn’t tell the exact day; it was not 
far from the middle of the month. 

X Q. 6. Was it as late as the 25th day of the month of July? 

A. It might have been, but I hardly think it was. 

X Q. 7. Have you any data by which you can fix a date that it 
was not later than the date so fixed? If so, give that date. 

A. I haven’t any. 

X Q. 8. Are you positive that it was in July? 

A. Yes. 

X Q. 9. Are you positive that it was earlier than the 29th day of 
July ? 

A. Well, my impressions are very strong that it was earlier than 
that, but still I would not be positive; I didn’t make any note of 

it at the time. 
1596 X Q. 10. When you went to the well first on that day was 
there any ladder or board or scantling in it ? 

A. There was not. 

X Q. 11. How did Mr. Ballard get down into the well ? 

A. Climbed down on the wall. 

X Q. 12. How many pailfuls of dirt and water did you take out 
of the well that day? State as near as you can. 

A. I couldn’t tell anything about it, how many. 

X Q. 13. Whieh of these articles that have been shown you was 
sent up first by Mr. Ballard? 

A. ‘The copper strainer. 

X Q. 14. Was that sent up the first day that you worked at the 
well? 

A. It was not. 

X Q. 15. What time of day did you quit work that first day ? 

A. I should think probably it was between four and five o’clock 
in the afternoon. 

X Q. 16. How much did Mr. Ballard lower the surface of the 
ground in the well during that day ? 

A. I don’t know how muck; probably from six to twelve inches. 

X Q. 17. What time did he commence to work the first day that 
you worked at it? 

A. Perhaps two o’clock—afternoon. 

X Q. 18. Do you mean to say that Mr. Ballard was down in that 
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well to work and you was above drawing out dirt from about 2 
o’clock p. m. until after 4 o’clock p. m. and only lowered the bottom 
of thé well about six to twelve inches ? 

A/ Yes, sir; that is what I say; you must take into consideration 
that we had to draw considerable water as well as dirt. 

X Q. 19. What was Ballard doing that length of time? 

A. He was loosening up the dirt at the bottom of the well and 
shoveling it into pails. 

X Q. 20. What else was he doing? State fully. 

A. He was feeling around the edge of the wall occasionally with 
his hands; I guess that was all; I don’t know of his doing anything 
else; he was in the well, I was up above; he knew better what he 

was doing than I did. 
1597 X Q. 21. When you went there and commenced work how 
much water was there above the dirt in the bottom of the 
well ? 

A. I don’t know how much there was. 

X Q. 22. Could not you see the dirt above the water in the bottom 
of the well? 

A. No, sir. 

X Q. 23. Did the water cover the bottom of the well, as it then 
was, completely ? 

A. Yes, sir; as far as I could see from the top. 

X Q. 24. How many pails of water did you pull out before you 
could see the dirt in the bottom of the well from the top? 

A. Didn’t pull out any pails of water only as it was mixed up 
with gravel—mud and water together. 

X Q. 25. What time did you get the water out so that you could 
see the dirt at the bottom of the well that first day? 

A. Didn’t get it out so I could see dirt at any time in the bottom 
of the well that day. 

X Q. 26. What time did you commence to work at the well the 
second day ? 

A. I couldn’t say just the time; along in the afternoon ; perhaps 
two o’clock, and it might have been a little later. 

X Q. 27. How long did you work that day? 

A. Oh, two or three hours. 

X Q. 28. How much did you lower the bottom of the well that 
time? 

A. A foot or more, probably; I didn’t take any measurement, of 
course; all [ done was to hand out dirt; I am all of the time guess- 
ing at it. 

XK Q. 29. How much water was in the well when you commenced 
work at that time? 

A. I don’t know how much there was. 

X Q. 30. How long had you been at work when Mr. Ballard sent 
up the sheet-iron cylinder that has been shown you? 

A. Between two and three hours, probably. 

X Q. 31. How long did you work after he sent that up? 

A. Not but a very little while; we might have worked a few 
minutes. 

58—16 
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1598 X Q. 32. Did you haul up any dirt after the cylinder came 
up? 

A. Well, I don’t recollect; I think we did draw up a few pail- 
fuls. 

X Q. 33. About how many pailfuls? State as nearly as you can. 

A. Not more than three or four, if we did that. 

X Q. 34. How long after he sent up the sheet-iron cylinder before 
he sent up this copper strainer? 

A. He sent up the copper strainer first. 

X Q. 35. How long after he sent up the copper stainer before he 
sent up the sheet-iron cylinder? 

A. Perhaps ten or fifteen minutes. 

X Q. 36. When this copper strainer came up did Mr. Ballard call 
your attention to it?) If so, what did he say? 

A. He said that was copper; take care of that. 

X Q. 37. How many pails of dirt did you then take out before the 
sheet-iron evlinder came up? 

A. I don’t know how many; not a great many. 

X Q. 38. How long did Mr. Ballard stay down in the well after 
he sent up the sheet-iron eylinder? 

A. A very short time; it could not have been over five minutes ; 
perhaps not that. 

X Q. 39. Did you find any pieces of wood or iron, or other like 
matter, in the dirt he sent up, aside from this strainer and cylinder? 
If so, what was it? 

A. Well, I saw a piece of tin. I suppose it had been an elevator 
bucket. I don’t remember of anything else. 

X Q. 40. What was done with that piece of tin? 

A. I don’t know what was done with it. 

X Q. 41. Did Mr. Ballard carry it away, as he did this cylinder 
and strainer? 

A. I don’t think he did. 

X Q. 42. What did Mr. Ballard say when he took this cylinder 
and strainer away with him ? 

A. I think he said, better take care of them; they might be wanted 

in evidence. 
1599 X Q. 43. What.else did he say during the time you were 
with him at the well and going to the barn about these articles 
being used or wanted in evidence ? 

A. Nothing, as I recollect of. 

X Q. 44. What did he say as to who would want them, and for 
what purpose were they to be used in evidence ? 

A. He didn’t say anything in reference to that. 

X Q. 45. Who cleaned out the part of this well that was taken out 
before you began work at it? 

A. Iden’t know. I understood they employed a man by the name 
of Wicks. I don’t know his first name, but think it was Hiram. 

X Q. 46. How long before you went there was it that Wicks 
worked at the well ? 

A. I don’t know how long it was—perhaps a week. 
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X Q. 47. Did you go to this well after ‘Vicks worked there before 
you went there with Mr. Ballard and helped clean it out? 

A. No, sir. 3 

X Q. 48. Did you go there after you quit work the first day, and 
before noon of the next day? 

A. I think nox. 

X Q. 49. Where was Mr. Ballard after you quit work on this well 
the first day and up to the time you went there the second day ? 

A. He was about his business, around on the farm, as usual, as 
far as I know. 

X Q. 50. Did he board with you and at your house ? 

A. He did not. 

X Q. 51. How fer from your house did he board or live? 

A. About a mile. 

X Q. 52. Which way from your house ? 

A. Easi. 

X Q. 538. Mr. Share, when was the first time you saw this copper 
sirainer that has been shown you ? 

A. The first time I saw it was when I drew it out of the well. 

X Q. 54. Did you and Mr. Ballard go back to that well and clean 
it out more after you quit work at it on the second day; if so, 

when ? 
1600 A. We went back there for that purpose after the second 
day; it was several days after; I should think it was inside 
of a week; we did not do much of anything, there was so much 
watel. 

X Q. 55. Did you and Mr. Ballard, any time after that third time, 
go and clean out this well? If so, state fully when, and what you 
did. 

A. No, sir; we did not. 


Adjournment to 9 o’clock a. m., September 16th. 


SEPTEMBER 167TH—9 o’clock a. m. 
P: ioc —? t ‘ lic . t - » as bef _ 
arties appear, pursuant to adjournment, same as belore. 


Cross-examination resumed: 


X Q. 56. Do you know John W. Suggett and Irving H. Palmer, 
attorneys, of Cortland village, and who have assisted the defendant 
in this case ? 

A. I do not. 

X Q. 57. Have you seen them so that you know them by sight? 

A. I don’t think I have. 

X Q. 58. Did you see two men when you and Mr. Ballard were 
milking in the barn near where you live, and did they talk with 
you and Mr. Ballard about the well and inquire for Hiram Wicks 
about the time you and Mr. Ballard first cleaned out this well ? 

A. I think there were two men in the barn one night as we were 
milking; they talked with Mr. Ballard; I don’t know as they talked 
with me; I don’t recollect as they did; I think they did inquire for 


Hiram Wicks. 
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X Q. 59. Was this before you and Mr. Ballard worked at cleaning 
out the well the first day ? 

A. I can’t tell]. 

X Q. 60. When you and Mr. Ballard were at work at the well did 
you have a ladder or a pump there ? 

A. We had both. 

X Q. 61. Did you have a pump there the first day you 

worked ? 
1601 A. Well, I am not certain; I think we did not the first 
day. 

X Q. 62. What day did you have the pump? 

A. If it wa’n’t the first day it must have been the second. 

X Q. 63. Did you pump out the water so you could see the earth 
in the bottom of the well? 

A. No, sir. 

X Q. 64. Why did you not pump it out? 

A. The pump gave out. 

X Q. 65. Did you not see this sheet-iron cylinder before Mr. Bal- 
lard sent it up to you from the well ? 

A. I never saw it before as I know of. 

X Q. 66. Has any of the counsel for the complainants or Mr. Par- 
sons talked to you about your testimony since you was on the stand 
yesterday ; if so, who talked to you? 

A. Mr. Goodrich and I talked together; Mr. Parsons was present 
part of the time; I don’t know as we had any talk; I had no talk 
with any one else. 

X Q. 67. John W. Suggett and Irving H. Palmer are now present 
in the room. Look at these men and state whether these are not the 
men that came to the barn where you and Mr. Ballard were milk- 
ing, as stated in your examination ? 

A. I think they are the same men, and Mr. Suggett in particular ; 
I am not as certain about the other, but I think heis the same. 

X Q. 68. In cleaning out this well did you and Mr. Ballard take 
out any stone larger than would go into the pail you used ? 

A. No, sir; not as I recollect of. | 

X Q. 69. Give the size, as nearly as you can, of the largest stone 
taken out by you and Mr. Ballard. 

A. I recollect we did take out one, quite a large stone; it was 
probably six or eight inches in diameter; it was rather of a long 
kind of cobble-stone. 

X Q. 70. When your wife came to the well did she stay there until 
you and Mr. Ballard started for the barn ? 

A. She did. 

X Q. 71. How long had she been there when Mr. Ballard sent up 

this sheet-iron tubing? 
1602-1608 A. I don’t recollect as to that. 

X Q. 72. Was she there when he sent up this copper 
strainer ? 

A. I think not. 


Cross-examination rests. 
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1609 SEPTEMBER 17'ru, 1880—8 o’clock a. m. 
Parties appear, pursuant to adjournment; same as before. 


Witness resumed. 
Redirect examination: 


R. D. Q. 1. You have stated on your cross-examination that Mr. 
Hiram Weeks had done something about cleaning out the well, as you 
understood, prior to your and Mr. Ballard’s cleaning out what was left ; 
state now whether your understanding was that Weeks had cleaned 
out the well wholly down to the point where you and Ballard found 
it or whether other parties; and, if so, what other parties had 
cleaned out a part. 

A. My understanding was that Mr. Parsons and a man that came 
up there with him hadcleaned out a portion of it and Hiram Weeks 
had cleaned out the balance, down to where I and Ballard found it. 

R. D. Q. 2. You have answered on cross-examination, in sub- 
stance, that from the time this well came to be investigated and 
cleaned out you were not at the well until you and Mr. Ballard went 
there first to do what you and what he did in cleaning it out; please 
state whether you were not there shortly previously when some- 
thing was done to ascertain how far it was from the surface down 
to water within this well. 

A. Yes, sir; I recollect that I was there previous. 

R. D. Q. 3. State who were there with you and what was done. 

A. The man that came up with Mr. Parsons was there with me: 
I don’t know his name. 


1610 Witness continues: 


We took a cord and measured the depth inside the pipe—‘ a cord 
and lead I ought to have said”—which was driven in the well ; that 
was all that was done, except to see what the depth was. Thedepth 
to the bottom of the pipe was about twelve feet, and there was about 
six inches of water at the bottom of the pipe, making the distance 
to the water about eleven and a half feet. 

R. D. Q. 4. State how you came to be there and assist in this 
measuring. 

A. I was requested to go there by Mr. Parsons or the man that 
was with him; I don’t remember which ? 

R. D. Q.5. Where were you and what were you doing when the 
request was made ? 

A. I think that I had just gone down to the barn after dinner; 
I was not doing anything; they wished me to go down before I went 
out to the field to work. 

R. D.Q. 6. When the request was made who were present ? 

A. I think Mr. Parsons was present and the man that went with 
me to the well and Mr. Ballard; whether there were any more or 

not | can’t say. 
1611 R. D. Q.7. You have stated on cross-examination that you 
and Mr. Ballard were engaged during parts of two or three 
days in cleaning out what dirt, ete., remained in the well; do you 
recollect whether it was parts of twe days or parts of three days? 
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A. T don’t recollect _ many days it was definitely, 

RD. QOS. Did | neounter any dificuliy that delayed your 
work? If sea, siate wh al it Was 

A. The diticulty that delaved us was the water, 

KR D. Q. 9 What aend pail was used in taking up the earth and 
water ! 

A. I should think it was a fourteen-quart pail. 

R. D. Q. 10. Was there anything else used to get up the water out 
of the way of cleaning out the earth? 

A. We had a pump on one of the days; it was a tin pump; I 
don’t know the size of it. 

R. D.Q.11. By what kind of pipe was the pump extended down 
to the water ? 

A. I should think the pipe was a zine pipe, extended down to the 
water by lengthening it out with tin pipe; I don’t know how long 
we used it; we used it some, and the tin pipe gave out aud we had 
to take it out and abandoned its further use. 

R. D.Q.12. Who brought the pump there, and on what day of 
the cleaning out of the well by you and Ballard, according to your 

recollection ? 
1612 A. Mr. Parsons brought the pump there; whether it was 
the second day or later I can’t say. 

R. D. Q. 18. You say Mr. Parsons; was it the same Mr. Parsons, 
who as you understand to be, one of the complainants in this cause ? 

A. Yes, sir; the same. 

R. D. Q. 14. State how much of the time, if any, he was present 
at ‘e well during your and Mr, Ballard’s work in cleaning it out, 

Ile was there part of the time; I couldn’t say how Tong he 
was «Pagel 

R. D. Q.15, State whether you at that time were in the employ, 
as hired man, of Mr. Ballard. 

A. I was. 

R. D. Q. 16. During the time while Mr. Ballard and you were en- 
gaged in your work of cleaning out this well did Mr. Parsons give 
any directions to one or both of you as to how far down you should 
clean out the well? If so, state what his directions were. 

A. He did give directions; said he wished to get down as low as 
the bottom of the walls of the well. 

R. D. Q. 17. Are you able to state whether this direction was given 
before or after the sheet-iron tubing and copper strainer were found 
and sent up from within the well? 

A. I think it was after. 

R. D. Q. 18. During your and Ballard’s work in cleaning out the 
well did you yourself enter down into the well at all? 

A. I did not. 


Redirect closed. 


1613 R. X Q. 1. Yesterday you testified that you was not at this 
well until you and Mr. Ballard went there te clean it out; 
you state to-day that you was there shortly before that and helped 
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to measure the depth to the water In a pipe; now, explain how it is 
that you so contradicted yourself 

A, Well, the explanation is that the circumstances of my being 
there had entirely escaped from my memory until other cireum- 
stances brought it back. The circumstances were by talking with 
my wife on the subject, and, thinking the subject over in my mind, 
it came back to me that I was there and helped to measure this 


pipe. 

R. X Q. 2. What*did your wife say to you that related to your 
measuring the pipe? 

A. She said that I must have forgotten about it, as she recollected 
my going down there. 

R. X Q. 3. On yesterday you stated that you only worked there 
two days with Mr. Ballard; you now state, on redirect examination, 
that you might have worked there longer; please explain this con- 
tradiction in your testimony. 

A. All the explanation I can make of that is, to the best of my 
remembrance, we only worked there two days. I couldn’t swear 
positively that we didn’t work more than two days. 

R. X Q. 4. Will you now state how many days you aud Mr. Bal- 
lard did work at cleaning out this well, according to your present 
recollection? 

A. I think very likely we worked there three days or parts of 
three days; I couldn’t say positive. 

R. X Q. 5. Now, which day was it that N. J. Parsons was there 
while you and Mr. Ballard were at work cleaning out this well? 

A. I cannot say which day it was that he was there. 

R. X Q. 6 Was N. J. Parsons there when Mr, Ballard sent up this 
copper strainer and sheet-iron cylinder. 

A. I don’t think he was there. 

R. X Q. 7. Was he there that day at all? 

A. I don’t know whether he was or not. 

R. X Q. 8 Since you was on the stand yesterday or the day 
1614 before has any one told you or read to you any part of Mr. 
Ballard’s testimony about cleaning out this well? 

A. No, sir. 

R. X Q. 9. Has not some one talked to you about your testimony 
since then ? 

A. Not as I recollect of; I think not. 

R. X Q. 10. Do you now remember whether this copper strainer 
and sheet-iron cylinder were taken out the first or second day you 
worked there? 

A. I can’t tell for certain. 

R. X Q. 11. When asked on that subject in your cross-examination 
you was very positive; how is it that your memory is so defective 
now? 

A. My impressions were very strong that they were taken out the 
second day, but, since thinking it over, I have thought possibly I 
might have been mistaken; perhaps they might have been taken out 
the first day. 
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R. X Q. 12. Since you are so liable to be mistaken might you not 
be mistaken in many other things you have testified to? 

A. I think it is very likely that I might; my memory is very 
treacherous. ; 


(S’g’d) JAMES B. SHARE. 
Subscribed and sworn to before me this 17th day of September, 
29 (S’e’d) H. J. MESSENGER, 
Notary Public. 
1615 Mrs. Emma SHARK, produced as a witness for the complain- 


ants, and being duly sworn, testifies as follows: 


(). 1. State your name, age, place of residence, and whether you 
are the wife of James B. Share, the last witness sworn. 

A, My name is Emma Share; my age is 27 years; my place of 
residence is Preble, Cortland county, N. Y.; Tam the wife of James 
b. Share. 

Q. 2. Have you been present during the taking of vour husband's 
testimony here to-day or yesterday? If for any part of the time 
during the giving of his testimony, state how long. 

A. I have not been present to-day. I was not present yesterday 
during the taking of his testimony. 

Q. 3. Do you know Mr. Noah J. Parsons, one of the complainants 
in this case ? 

A. | do. 

Q. 4. About when did you first see him, and where, and on what 
occasion ? 

A. It must have been in July, 1880, on the farm that I and my 
husband live on, in Preble, N. Y. I didn’t know his business the 
first time I saw him. 

Q. 5. Did you know that your husband was engaged with Mr. 
Ballard, the man on whose farm you and your husband live, in 
cleaning out a well on that farm some time in July or August last ? 

A. | did. 

Q. 6. State whether you were at the well during the time they 
were so engaged; and, if so, how many times, and how you came 
to go there. 

A. I was there during the time. I was there twice. I merely 
went to see them work. 

Q. 7. Please state what your husband and Mr. Ballard were doing; 
how they were at work in respect to cleaning out the well. 

A. Mr. Ballard was down in the well shoveling the dirt intoa 
pail and my husband was drawing it up. 

Q. 8. At either of these times you were there, as you say, did you 
see anything like a section of sheet-iron tubing or cylinder and a 
strainer of the character of one that goes onto a sprinkling pot there 

at the well ? 
1616 A. I did, 
Q. 9. Describe the section of sheet-iron tubing as to appear- 
ance of age and rust, and also size, as near as you can, 
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A. It seemed very old and a good deal rusted, and had the appear- 
ance of being partially rotted out more at one end than the other. 
I am not used enough to any such thing to tell anything about the 
size. 


Adjourned to 1.30 o’clock p. m. 
1.30 o’cLocK P. M. 


Parties appear, pursuant to adjournment, same as before. 


Q. 10. State whether the strainer was rusted or corroded, and de- 
scribe its appearance as well as you can. 

A. Yes, sir; the strainer was rusted or corroded. It appeared 
very old and had perforations like a strainer to a sprinkling pot. 

Q. 11. State where the strainer was at the well when you first saw 
it, whether already at the surface when you came or brought up 
from the well after you came. 

A. The strainer lay on the ground, perhaps two feet from the 
well—lay on the grass. 

Q. 12. State whether the section of sheet-iron tubing was already 
on the ground at the surface when you came or whether it was sent 
up after you came; and, if after, how long after. 

A. It was sent up after I got there. I couldn’t tell how long, but 
I know they drew up a pail or two of dirt after I got there before 
the shect-iron cylinder came up. 

(. 13. I now present to vou this section of sheet-iron tubing, and 
also the strainer, and ask you to say whether you do or not recog- 
nize them to be the same that you saw there at the well on the occa- 
sion of your being there. 

A. Yes, sir; they are the same. 

Q. 14. The notary is here asked to turn to the Complain- 
1617 ants’ Exhibit A, put in the evidence of the previous witness, 
James B. Share, which is here shown to the witness, and the 
witness is asked to say whether the photograph so shown is a correct 
representation of the said section of sheet-iron tubing and the strainer 
which have been shown you and which you say are the same that 
you saw at the well on the occasion of your being there referred to 
in your evidence. 
A. Yes, sir; I think they are. 


At request of complainants’ counsel the notary here, in presence 
of Mr. Lake, counsel for the defendant, states that the photograph 
shown the witness is the same that was shown to the previous wit- 
ness, and in connection with his testimony returned as Complain- 
ants’ Exhibit “ A,” and that the original section of sheet-iron tubing 
and the strainer are the same that were shown to the previous wit- 
ness, and to which his testimony relates. 


Direct examination ended. 


Cross-examination: 


X Q. 1. How many days did your husband work with Mr, Ballard 
cleaning out that well ? 
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A. I don’t remember of but two. 

X°Q. 2. Do you know of any other parties working at cleaning 
out this well before vour husband and Mr. Ballard commenced at 
it? If so, state how long before your husbandand Mr, Ballard went 
there these persons did their work, 

A. I knew there were men there, but I did not know what they 
were doing or what they were there for. It must have been nearly 
a week before they—myhusband and Mr. Ballard—went to clean it 
out. 

X Q. 3. Was it on two consecutive days that your husband and 
Mr. Ballard worked at cleaning out that well? 

A. No, sir; it was not. 

X Q.4. How many days intervened between the first day they 
were there and the second day ? 

A. I can’t tel] anything about it. It might have been two or 
three weeks, for all I can remember. 

X Q. 5. Was it the second day you was down there and saw this 

sheet-iron cylinder and copper strainer? 
1618 A. No, sir; it was not. 

X Q.6. How long had your husband and Mr. Ballard 
worked at cleaning out this well when you went down and saw this 
cylinder and copper strainer ? 

A. It must have been nearly an hour and a half. 

X Q. 7. How long did they continue to work that day after the 
cylinder was sent up to the surface ? 

A. It might have been half an hour, and it might not have been 
so long; I can’t say definitely. It wasn’t any longer than that. 

XQ. 8. Did you remi iin at the well until your husband and Mr. 
Ballard quit that day ? 

A. I did. 

X Q. 9. What did they do with this sheet-iron cylinder and cop- 
per strainer when they quit that day ? 

A. They took them away from the well; anything further I don’t 
know what they did with them. 

X Q. i0. Was Mr. Parsons there this first day that you saw the 
strainer and cylinder? 

A. He was notat the well when I was there; he was there in the 
foftnoon, but I didn’t go down to the well in the forenoon. This 
was in the afternoon that I went down. 

X Q. 11. Did your husband and Mr. Ballard work at this well in 
the forenoon of that day that you first saw this copper strainer and 
sheet-iron cylinder ‘ 

A. They did not. 

ri @. 12. Who did work at the well that forenoon? 

| don’t know that anybody did. 

x Q. 13. Did you see Mr. Parsons go down to the well that fore- 
noon? 

A. No, sir; I did not see him go down, but I saw him when he 
same up from the well; he went down when we were eating dinner, 
I suppose; his team was there. 

X Q. 14. Did your husband work at cleaning out this well in the 
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afternoon of the day before the day on which you first saw this 
copper strainer and sheet-iron cylinder ? 

A. No, sir; he did not. 

X Q.15. What did your husband do on the afternoon of 

the day before the day on which you went down to 
1619-1621 the well and first saw this copper strainer and sheet- 
iron cylinder? 

A. I can’t tell for certain, but I think they were drawing oats, for 
they were drawing oats about that time. 

X Q. 16. You are sure, are you, that it was during the first day 
that your husband worked at cleaning out this well that you went 
down to the well and saw this copper strainer and sheet-iron cylin- 
der. 

A. I think I am. 

X Q. 17. Are you sure that your husband and Mr. Ballard did 
not work at cleaning out this well on the afternoon of the next day 
after you went down and first saw this copper strainer and sheet- 
iron cylinder ? 

A. I have nothing to make me sureof it, but I don’t think they 
did. 

(Signed) | {MMA SHARE. 


Subscribed and sworn to before me this 17th day of September, 
1880. 
(S’g’d) H. J. MESSENGER, 
Notary Public. 


1622 Complainants call Enen Datey as a witness, who, deing 
duly sworn, testifies as follows: 

Q. 1. State your name, age, residence, and occupation. 

A. My name is Eben Daley; my age is 55 years; my residence is 
Preble, Cortland county, N. Y.; my occupation is a farmer. 

Q. 2. State how long you have owned and occupied as a farmer a 
farm in Preble, and about the size of your farm. 

A. About thirty-two years. The farm I now own and occupy is 
about 137 acres. 

@. 3. Where is it located, with reference to the Tallman well, 
which was operated formerly by a windmill, and which is here in 
question ? 

A. It is within less than a mile and a half, and nearly directly 
north of this Tallman well, where the windmill was. 


— 


Adjourned to 7} o’clock p. m. 
7.00 O'CLOCK P. M. 


Parties appear pursuant to adjournment. 
Irving H. Palmer as counsel for defendant in place of Mr. Lake. 


Q. 4. Were you acquainted, and are you, with Moses Tallman, and 
were you acquainted with his brother William while living? 

A. Yes, sir. 

Q. 5. How far do you live from Moses Tallman, and how far did 
you — from William Tallman, while be resided in Preble? 
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A. I live now, by road, nearly two miles and a half from Moses, 
and I formerly lived a little nearer to him, and about two miles 
from William Tallman, while he resided there. 

Q. 6. State whether you were acquainted with each of them, and 

how well acquainted with each, and for about how long ? 
1623 A. Iwas acquainted with each of them ; as well acquainted 

as with any neighbors that far off. I attended the same 
church as they did; have known them for about twenty years. 

Q. 7. Mr. Daley, state if you have held any positions of public 
trust in the town of Preble; if so, what. 

A. I have been justice of the peace there for two terms of four 
years each. 

Q. 8. Did you know that there was a windmill put up and in use 
on the farm of William Tallman, while he resided there in Preble, 
operating a pump in a well upon the farm? 

A. I know there was a windmill there over a well. I think it was 
there about twenty years ago. How long it continued I don’t know. 
It has been down a number of years, I should think ten or twelve 
years, but am not very positive about that, as to the number of 
years. 

Q. 9 (By request of one of the complainants in this cause, Mr. 
Parsons): Have you been upon the spot of that well since it has 
been lately reopened, and examined it? 

A. I have. 

Q. 10. When? 

A. It was two weeks ago last Monday. I think it was the 30th 
of August. 

Q. 11. Did any other person accompany you in the examination ? 
If so, name them. 

A. There did; they were Thomas J. Getman, John L. Haviland, 
Mathias Van Hoesen, and Mr. Parsons took us there with his team. 
We found at the well others; they were Mr. Andrews, one of the 
complainants, Mr. Thomas Ballard, Mr. Share, the hired man of Mr. 
Bailard; that was all. 

Q. 12. Did you find, on that occasion, the well reopened, and ap- 
parently recently done? 

A. I found it open, and I understood it had been recently re- 
opened. 

Q. 13. In what respects were you requested to examine the well, 
and by whom requested ? 

A. Mr. Parsons requested me to go in the well and see if I could 
make up my mind if the well was cleaned out down to the bottom 

of the wall. 
1624 Q. 14. Did you make that examination ; and, if you did, 
how did you make it, and with what results ? 

A. I did make it; I went down the ladder to the bottom of the 
well, and stood on the bottom round of the ladder until the water 
was all pumped from the well, and then I could get down on my 
knees and put my hands under the edge of the wall and fell 
all around under the edge of the wall nearly or quite around 
the well; I guess I did quite around; the ladder was taken 
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out to give me room so I could get down to the bottom of the well. 

Q. 15. What was the depth of the water at the bottom of the well 
before the pump was applied, in your judgment? 

A. I should think it would be avout fifteen inches. 

Q. 16. Did you take any measurement between the walls of the 
well at the bottom ; if so, what was its diameter there ? 

A. I did; it was near two feet ; a little short of two feet; if any- 
thing. 

Q. 17 What did you find, from your examination, as to whether 
the walls came down to the bottom of the well as it presented itself to 
your view when the water was pumped out ? 

A. I think the walls came down to the bottom of the well, around 
the edge of the bottom of the well; the centre of the bottom was 
about three inches lower. 

@. 18. Of what kind of stone were the walls of the well immedi- 
ately above the bottom, and for how far above? 

A. I should think they were flat stone picked from the field, not 
quarry stone, for nearly two feet, or quite, and for the rest of the way 
up of cobble stone. 

Adjourned to 8:30 o’clock a. m., Sept. 18, 1880. 


1625 Sept. 18, 1SSO—8.30 a. m. 
Parties appear pursuant to adjournment; Jed. Lakeappear- 
ing for defendant. 


Examination of Esnen DALEY resumed: 


Q. 19. Who produced the pump used in exhausting the water 
from the well, and what kind of pump was it. Please describe it, 
especially as to capacity, and state whether or not the water at the 
bottom of the well was fully exhausted by its use. 

A. I can’t tell who produced the pump only as they told me there; 
I should think it was a zink pump, but I am not certain but it was 
a tin pump; it was either a zinc ora tin pump; atuberun down into 
the well; inside of that was a plunger to suck the water; the tube, 
I should think, was 3 inches in diameter; the tube was extended 
down to the water; the water was nearly exhausted by the use of 
the pump. 

Q. 20. Was the pump operated by one or two men conjointly? 

A. As far as I saw it operated, it was by two men together; when 
I was in the well I didn’t see how it was operated. 

Q. 21. State now who it was that produced this pump there, from 
what was there said on that occasion ? 

A. Mr. Parsons told me there “that he or we” brought it there. 

Q. 22. Further state generally what directions, if any, Mr. Parsons 
there at the well gave on the occasion referred to, as to what he 

desired to have done there. 
1626 A. I think it was after this pumping was done that he 
wanted us to measure the size of the well. 

Q. 23. State whether he expressed any direction as to having the 
water exhausted from the well ; and, if so, for what purpose, as there 
stated by him. 
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A. He said he wanted I should go down into the well; then they 
would pump the water out, so I could examine the bottom to see if 
they had got down to the bottom of the walls of the well; that, I 
think, was all he said at that time. 

Q. 24. State whether there was room for more than one person to 
be in the well. at the bottom of the well, at the same time. 

A. There could more than one common-sized person stand in the 
well at the same time; I don’t think if there was more than one 
person in the well they could work to advantage at the same time. 

Q. 25. State, further, whether there was room in the well, within 
its walls, for one person, by a beetle or sledge to drive down a pipe 
or bar in the bottom of the well against any considerable resistance 
in so driving. 

A. I should’nt think a rod or bar could not be driven in the mid- 
dle of the well or near it; perhaps it might have been driven near 
the edge of the well. 

Q. 26. Now, state when the water was pumped out from the bot- 
tom of the well when you was down in it, whether you could and 
did see and examine the surface of the bottom; and, if so, describe 
the bottem, as to its size and texture of soil or gravel of which it was 
composed. 

A. I did see and examine the bottom of the well; the size was 
about two feet across the well; the texture was a coarse gravel—I 
should call it a hard, heavy gravel; the bottom of the well was not 
level; I felt with my hands around; the gravel was worked out 
about one inch at the inner edge of the wall, and back of that it 
rested down on the gravelly bottom; the bottom of the well was 
lower by about three inches near the center than at the edge of 

the walls. 
1627 Q. 27. When the water at the bottom was exhausted, could 
and did you observe the influx of water to replenish it; and, 
if so, from what direction did such influx come, whether upwards 
through the gravelly bottom or from the sides of the well above the 
bottom ? 

A. I eould and did observe the inflix of water; the influx come 
in above the gravel and bottom of the well from a northerly direc- 
tion; as I stood in the bottom of the well I could hear the water 
run, and looked around and saw it; I should think it was running 
into the well over the top of the bottom course of flat stones at the 
bottom of the wall of the well. 

(). 28. Did you observe whether and could you see that there 
was any influx of water from below the gravelly bottom into the 
well? 

A. I did not see any water come in from the bottom at all. 

Q. 29. State whether the current of water coming in from the 
northerly side of the well and above the bottom was plainly to be 
seen or not. 

A. It was. 

Q. 30. How speedily did this current fill up the well to the height 
of water there was in it as you have stated before the pump was 
applied to exhaust it? 
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A. I should think it would take fifteen minutes, possibly twenty 
minutes, before it was filled up to the same level again ; I don’t think 
over fifteen minutes; I could only give an opinion. 

Q. 31. Did you examine the bottom where the water was ex- 
hausted to see whether there were any points in it softer or more 
yielding than at other points? 

A. I think I did not. 

Q. 32. How was the bottom as to being soft and yielding to a bar 
or other implement struck directly down upon it? If you made any 
tests of that character please state what they were. 

A. The bottom was oat I had an iron bar when I went down 
the second time when the water was in; I took the bar and jammed 
it down in half a dozen places and could not penetrate anything of 
any consequence. 

Q. 33. What next did you do? State fully. 
16258 A. I next took the bar and crowded the bar down on the 
bottom of the well, wriggled it back and forth, and thus got it 
down into the gravel perhaps 10 or 11 inches, I judge; I did not 
measure any of it; then I moved the bar from that place and tried 
another place 6, 7, or 8 inches from that place; that I only pene- 
trated 4 or 5 inches and quit and came out of the well. 

Q. 34. Whereabouts in the bottom of the well was your first trial 
to penetrate? 

A. It was a little one side of the middle, I should think, at the 
lowest point in the bottom. 

Q. 35. State whether you could and did see that there was any 
water entering into the well where these penetrations were made 
after they were made. 

A. I did not see any. 

Q. 36. Do you know whether Mr. Thomas Ballard was present on 
this occasion of examination, and whether he made an effort to 
work the bar down in the bottom of the well after you had done it, 
as you state? 

A. Mr. Ballard was present at the time; he went into the well 
after I came out, and when he came out he told us that he had made 
a hole 5 or 6 inches deep in the bottom. 

Q. 37. Now, Mr. Daly, state about the Preble Valley—which way 
it runs, about how far, and which way it inclines, or which way is 
the descent; and state about the width of the valley and about the 
line of the hills on both sides. 

A. It runs nearly north and south the full length of the town— 
five miles or perhaps six; it descends to the south; there is but 
little descent in the whole five or six miles; the stream runs pretty 
slow ; the width of this valley near this well, south of it a little, is 
a road running east and west across the valley of a mile, and the 
valley is some 40 or 50 rods wider than the length of this road; a 
mile north of this there is another road running parallel with the 
south one that is called the State road; at that point the valley is 
two miles wide; a mile north of this well—direct north, still north 
of the State road—is a line of hills that divides the valley, the east 
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division of the valley; the Tioughneioga river runs through 

1629 the west part of this flat—runs up west of this division of 
hills—runs north, but west of this division of hills, the whole 

length of the town; there is a line of hills on each side of this valley, 

quite heavy hills, and they run the whole length of the town ; their 

general direction is north and south. 

Q. 38. On which side of this river is this well, east or west, and 
about how far from it? 

A. It is on the west side of the river and about three-quarters of 
a mile from it. 

Q. 39. State whether on the south side of the well there is a lake 
known as Green; Lake and, if so, how far is that lake southerly from 
this well. 

A. There is such a lake about a hundred rods south from this 
well. 

Q. 49. How much lower would you think the lake is than the 
surface of the ground at the well ? 

A. I should think it was 12 or 15 feet lower. 

Q. 41. Does that lake vary in height of water in different parts of 
the season ’ 

A. It does. ' 

Q. 42. How was the height of water in it the last of August or 
tirst of September, this year (1880), whether as low or lower than 
you have ever known it to be? 

A. I haven't noticed that lake in particular, only as I have seen 
it at a distance of 40 or 50 rods, but I, with others, considered the 
lakes all low; IL should not want to answer lower, but as low as I 

have ever known it to be. 
1630 Q. 48. What is the condition of water in your valley in 
streams, lakes, and wells, and what was it the last of August 
and first of September of this vear—whether as low or lower as you 
have ever known it? 
A. I think the wells and lakes are as low as they ever have been. 


Adjourned to 1.30 o’clock p. m. 

1.30 o’CLOCK P. M. 

Parties appear, pursuant to adjournment, same as before. 

Q. 44. Have you put down dug and stoned wells or well for your 
own use on your farms in Preble, on the Preble flats, so as to have 
become acquainted with the strata of soil and of water there to any 
extent. If so, state what your experience in this respect has been. 

A. I have dug and stoned one well for myself on those Hats—only 
one; it was 20 years, or over, ago; it was east of north from this Tall- 
man well; it was probably about 110 rods east and about a mile 
north of this Tallman well and nearer the river. 

Q. 45. Have dug and stoned wells been in common use by the 
people there heretofore? 

A. They have been. 

. 46. You have spoken in your testimony of having seen, years 
ago, the windmill over this Tallman well in question. State whether 
you ever knew or heard from either of the Tallmans or anybody 
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else that there was any different process of obtaining water in that 
well other than that of an ordinary dug and stoned well until within 
a year or two, and since the controversy in the present action was 
commenced, 
A. Nothing, except the windmill. 

1631 Q. 47. Where, according to your knowledge and informa- 

tion, was the process now known as the driven-well process for 
making wells first rrought into use by anybody in the town of 
Preble, so far as you know? 

A. The first I recollect of was about 15 years ago. 

Q. 48. Do you mean that the first you heard of driven wells being 
put down in Preble was about 15 years ago? 

A. Yes, sir. 

Q. 49. What well, and for whom, and by whom put down, as you 
understood, was that well? 

A. It was at the depot at Preble, put in for the railroad company, 
I suppose; I don’t know positively. It was put in by Mr. Dunham, 
of Homer. 

Q. 50. Were there other driven wells put down there in Preble 
about the same time. If so, state any that you know about, and also 
state by whom put down, as far as you know, 

There was one other-one put down the same year as the oneat 
the depot or the year after, close by, for Miss Evaline Out and Mrs. 
Elizabeth Loomis; another for Hoag; and thereafter others were put 
down; Hoag’s was, I should think, within 40 rods of the depot. 

Q. 51. When and where, according to the public notoriety, so far 
as you have heard it expressed in Preble or in Cortland county, did 
this driven-well process of well making have its beginning or origin ? 

A. The first I ever heard anything said about it was when 

the soldiers were on the fair groind here in Cort- 
1632-1635 land. The way it comeup was this. Someone said the 

soldiers were on the fair ground; I said they will have 
to have water,and he said Green had driven a well on the fair 
ground ; Green was the colonel of the regiment there; this, I think, 
was while the regiment was there. 

Q. 52. When wells were first made by this driven-well process in 
Preble state how the process was received there by people there, so far 
as you heard any expressions about it—whether as a new process of 
well making or otherwise. 

A. It was considered a novelty by every one I heard speak of it 
there in Preble. I didn’t hear it spoken of anywhere else at that time. 

Q. 53. Mr. Daley, I now place in your hands, before the notary and 
in the presence of Mr. Lake, counsel for the defendant, a section of 
iron obine with perforations at one end—which is the same testified 
to by Moses Tallman in his testimony here taken before Edward S. 
More, a notary in this case—and ask you to examine it carefully ; 
and also place in your hands a copper strainer, the same testified to 
by Thomas Ballard in his testimony here in this case before the 
notary, Frederick Hatch; and I ask you to say whether the strainer 
fits onto the perforated end of the iron tube. 


1636 Adjourned to 3 o’clock p. m.—18th. 
60—16 
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7.30 O'CLOCK. 
Parties appear, pursuant to adjournment, same as before. 


1637 Answer is here made by the witness to question No. 53: 


A. It appears to me that the strainer does fit onto the end of the 
perforated tube. 

Q. 54. To which—the perforated end or the other end? 

A. The perforated end. 

Q. 55. ask you now to take it in your hands and apply the 
strainer to the other end of the tube and see whether it applies or 
fits onto that end or can be got onto it at all. 

A. It does not fit to that end, and I don’t see any way it can be 
got on without spoiling the strainer. 

Q. 56. ITnow hand you section of lead pipe and ask you to measure 
the orifice and say what its size is. 

A. Itis near an inch and a half. I think it was intended for inch 
and a half. 

Q. 57. Take, now, the strainer and see if its neck can be got onto 
this section of lead pipe. 

A. It cannot be. 

Q. 58. What re the sizes of lead pipe as found in the market? 

. There is inch and a half, inch and a quarter, 
1638 & 1639 ake three-quarters of an inch, five-eighths of an inch, 
and half inch. 

Q. 59. You have bought lead pipe, have you not, and are you ac- 
ay ainted with the usual sizes of lead pipe as found in the market % ? 

. Lhave bought inch-and-a-half pipe and inch-and-a-quarter pipe 
fe five- -eighths ] pipe. 

Q. 60. Is there, so far as you know, any size of lead pipe in the 
market between inch and a half and inch and a quarter. 

A. There is not, as far as I know. 


Complainants’ counsel here passes to the notary the section of 
inch-and-a-half lead pipe testified to by the witness and asks the 
rotary to mark the same as “ Complainants’ Exhibit C, H. J. M.,” 
and the notary does so and returns the same, in connection with this 
witness’ testimony, to the court. 


Q. 61. Place now Exhibit C in connection with the iron perfo- 
rated end of the perforated tube, and see whether in size of outside 
and of their orifices they agree or not. 

A. The outsides of the two pipes seem to be of the same size, but 
the inside or orifice of the lead pipe seems to be a little larger about 
an eighth larger. 


1640 Complainants’ counsel here shows the witness a photograph 

of the said perforated section of iron pipe, with the copper 
strainer put on at the perforated end thereof, and asks the witness 
whether he has put the strainer onto such end and whether the 
photograph is a correct representation of the pipe and strainer, when 
the latter is put onto the perforated end of the former. 
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A. I have put the copper strainer on the perforated end of said 
pipe, and the photograph now presented is a correct representation 
of the two thus joined together. 


Complainants’ counsel now gives over from the witness to the 
notary the photograph, and asks him to mark it “ Complainants’ 
Exhibit D, No. 2, H. J. M.,” and the notary does so, herewith re- 
turning the same to the court. 3 


Q. 63. Take, now, the section of perforated iron pipe, and say 
whether the perforated end appears to have been hammered down 
in size or in some way eartin down toa lessened size, which en- 
ables the neck of the strainer to fit onto that end, as otherwise it 
could not do. 

A. It seems to have been made smaller at the perforated end ; it 
seems to have had a slit cut in and tapered under; the one side is 
tapered under, and that made it less, so that the strainer would go 
onto the end ; if the pipe at this end was the same size as the other 
end the strainer could not go on. 

Q. 64. State how much of the orifice at the perforated end is still 
left open. 

A. I should think less than a quarter of it; about a quarter; a 
little less, I should think, if anything, but near a quarter of it. 

Q. 65. I now place in your hand another section of 
1641-1645 lead pipe, and ask you to measure it and say what its 
diameter is, and then connect to that the copper strainer, 

and see whether the one fits to the neck of the other. 

A. The witness does measure and says: The diameter appears to 
be an inch and a quarter inside; the strainer will go on the pipe, 
but won’t hold itself there; the neck of the strainer is too large for 
the pipe; the orifice of the neck of the strainer is about a quarter 
of an inch larger than the outside of the lead pipe. 

Counsel for complainants now pass over to the notary this last- 
mentioned section of lead pipe, and ask him to mark it “Complain- — 
ants’ Exhibit E, H. J. M.,” and the notary does so, herewith return- 
ing the same to the court. 

Direct examination ended. 


(S’e’d) EBEN DALEY. 


Subscribed and sworn to before me this 20th day of October, 
1880. 
(S’g’d) H. J. MESSENGER, 
Notary Public. 


1646 11 o’cLOcK A. M. 
Parties appear, Mr. Goodrich, for complainants, and Mr. 
Irving H. Palmer, of counsel for defendant; and the testimony of 
Thomas Ballard, a witness on the part of complainants, heretofore 
taken before Frederick Hatch, a notary, is now retaken, pursuant to 
stipulation, before the notary, of record in the testimony of James 
B. Share above appearing at bottom of page 56 and on the next 
page, 57. 
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THomaAs BALLARD, called as a witness for complainants and exam- 
ined by Mr. Goopricu, for complainants, testified as follows: 


Q. 1. State your name, age, occupation, and residence. 

A. My name is Thomas Ballard; my age is 50 years; my occupa- 
tion is farmer; I reside in Preble, Cortland county, N. Y. 

Q. 2. Have you a family living with you? 

A. I have—my wife. I have one child, but she lives in Homer. 

Q. 3. How long have you resided in Preble? 

A. About eigteen years. . 

Q. 4. During that period how well have you become acquainted 
with the people and affairs in that town? 

A. Usually well, as a farmer would, living near the centre of the 
town. 

Q. 5. State whether, while you have lived in Preble, you knew 
William E. Tallmau during his lifetime; also Moses T. Tallman, 
his brother, still living there. 

A. I knew William E. Tallman and also Moses T. Tallman, his 
brother. 

Q. 6. How long and how well did you know each of them, and 
how near to each while you knew them did you live? 

A. I knew Mr. William E. Tallman from the time I came 

1647 to Preble until he was dead. I have known Moses T. Tall- 

man from the time I came up to now. I have lived, joining 

farms with Mr. William E. Tallman, most of the time since I lived 
in Preble. I knew them very well. 

Q. 7. Were both William, while he lived there in Preble, and 
Moses still owners of farms; and, if so, how were their farms situated 
with reference to each other? 

A. They were both owners of farms. Moses owns his still; their 
farms joined. 

Q. 8. Did you know Ezekiah or Hezekiah Klock, who formerly 
lived upon and rented the William E. Tallman farm ? 

A. I did know him. He moved away some years ago to some 
place South. 

Q. 9. How long did he (Klock) live upon and work this William 
E. Tallman farm ? 

A. Two years or more. 

Adjournment to 2-0’clock p. m. 

2 O'CLOCK P. M. 

Parties appear, pursuant to adjournment, same as before. 


Q. 10. How old and what sort of a man was Klock, and what kind 
of farming did he carry on on the William E. Tallman farm ? 

A. He must have been nearly 50 years old, I should think. He 
was a good, thorough business man. He carried on a dairy farm ; 
kept from 50 to 70 cows on this farm. 

Q. 11. How well did you know him? And state further whether 
you had any business transactions with him while he was living on 
this William E. Tallman farm. 

A. I knew him very well. I rented the house I lived in then of 
him. That was on this William E. Tallman farm. 
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Q. 12. How long ago was it that you rented this house and lived 
in it under Mr. Klock? 

A. It was seventeen years ago last spring, which was in the spring 

of 1863. 
1648 Q. 13. State what you know, if anything, about a windmill 
standing over a well on the William E. Tallman farm there 
in the spring of 1863. 

A. There was a windmill standing there over a well at that time. 

Q. 14. What kind of a well ? 

A. It was a dug well stoned up. 

Q. 15. How far was the well and the windmill from the house you 
occupied in 1863? 

A. I should think about 60 rods. 

Q. 16. Had you known of the well and the windmill prior to 
1863 ? 

A. Yes, sir; I had seen it at times from the year before; but was 
not any acquainted with it then. 

Q. 17. How early did you become acquainted with it, and how 
become acquainted with it ? 

A. In 1863, when I moved onto the farm—on the west side of the 
farm, where the well was—I used to go by it very often and to it; it 
was on my road to work. 

Q. 18. Do you know whether the windmill was in use for pump- 
ing water from the well in 1863 ? 

A. I know it was not. 

Q. 19. What became of the windmill afterwards, if you know? 

A. Well, it either blowed down or fell down; it laid around on 
the stones in the lot. 

Q. 20. How early was it when it blew or fell down—how long 
ago? 

A. I couldn’t tell exactly when the windmill did blow down or 
fall down ; I think some of the frame stood some seven or eight years 
ago ; it stood to about that time; other parts of it had fallen before; 
it fell about seven or eight years ago; some of the wings and iron- 
work had fallen before. 

Q. 2i. Of what material were the wings or frames of the wind- 
mill? 

A. They were sheet iron. 
1649 . 22. State how well you are acquainted with this wind- 
mill standing over this well or from 1853 down to the time 
when it all went down, some seven or eight years ago, as you say. 

A. I was very well acquainted with it; I often sawit. _ 

Q. 23. Was the windmill ever in use for pumping water out of 
the well after 1863 ? 

A. No, sir; I think not. 

Q. 24. Do you know when the pump to which the windmill was 
attached was taken out of the well and by whom it was taken out? 

A. No, sir; Ido not; it must have been several years ago, for 
there has been none there of late years; there has been none there 
for eight or ten years. 
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Q. 25. State what you know about the well containing water in 
years past while the windmill, in whole or in part, was standing. 

A. Why, there was always plenty of water in the well. 

Q. 26. What finally became of the well? 

A. The well got filled up. 

Q. 27. How? 

A. First, there was a freshet that filled it up partly with dirt from 
the surface and fine gravel, and afterwards it was filled up with 
stones; the very top of it I filled up with dirt myself; I shoveled 
dirt into it and afterwards plowed over it. 

Q. 28. For how many years prior to the present season have you 
plowed over it? 

A. I only plowed over it two years; I have mowed and pastured 
over it about six years, including the two years I plowed over it. 

Q. 29. State how near to this well in question you have lived from 
1863 to the present time and for what years you have occupied the 
farm on which the well is located. 

A. I lived on the farm from 1863 for four years; then I lived 
about a mile from the well for one year; then for the next year I 
lived near by this well on another farm ; afterwards I lived about a 

mile from it, and for the last six years I have occupied the 
1650 farm on which the wellis; I have lived within a mile of the 
well since 1863, except one year. 

Q. 30. State how long ago that freshet that commenced filling up 
the well occurred. 

A. It was either in 1864 or 1865. 

®. 31. What time in the season did it oceur ? 

A. It was in the spring. 

Q. 32. State whether the ground where this well is is on an even 
level with the land immediately about it on the Preble flats, or, if 
not, whether it is on higher or lower ground. 

A. It isin a hollow place, which extends from about two miles 
above, at the foot of the hill, to Green Lake, which is about a hun- 
dred rods south of the well. 

Q. 33. At the time of this freshet do you know how the land im- 
mediately about the mouth of this well was, whether freshly plowed 
or not? In answering also state the character of the freshet. 

A. It was plowed the spring before the freshet; the freshet was 
the heaviest freshet I ever saw and lasted the longest; the water 
covered the well all over,and the low land wasall covered with water; 
the field about this well for several acres had been plowed the spring 
before and might have been plowed in the fall before, but I think 
not. 

(). 34. State what you remember to have noticed at the time and 
after the freshet had abated, if anything, as to the soil having been 
washed away from the land above and about the well. 

A. Well, I remember it had washed the land very much; even 
the stones—the cobble-stones—it had washed them into heaps, and 
even the flood wood, some had been washed down. 

Q. 35. How deep was this well from the surface down; was this 


well made? 


Set 
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A. Thirteen or fourteen feet. 

Q. 36. Was it stoned up from the bottom ? 

A. Yes, sir. 

Q. 37. Was you ever to it and obtain water from it for yourself 
before this freshet spoken of ? 

A. Yes, sir; I had taken water from it before the freshet. 
1651] Q. 38. State whether this well has recently been reopened 
down to its bottom; if so, state what you know about its 
being so reopened and when it was. 

A. It has been recently reopened; it must be about five or six 
weeks ago that Mr. Parsons, one of the complainants, came up there 
to have it reopened; Mr. Parsons came to me and wanted to know 
where that well was; I told him I guessed I could show him within 
a foot or two of where it was, and | did so. He said he wanted to 
open it; he had two men with him, and they went to work. I then 
went away—went to my work. In the course of an hour I went 
across to the well; they were cleaning it out; that evening I went 
to the well again ; they were there and had just discovered water at 
the bottom of the hole they made with a crowbar; they had cleaned 
out a good deal of the stone and dirt, but they hadn’t got it all out; 
they left it that evening and went home. 


Adjourned to 9 o’clock a. m., September 25d, 1880. 


9 O'CLOCK A. M., 23D. 
Parties appear, pursuant to adjournment, same as before. 


Examination of THomAas BALLARD resumed by Mr. Goop- 

RICH : 

Q. 39. Had you any acquaintance with any of the parties to this 
suit at the time Mr. Parsons came to you to have you point out where 
this well was, and up to that time bad you any acquaintance with 
him, Mr. Parsons? 

A. No, sir. 

Q. 40. Had you then or have you now any connection with this 
driven well controversy other than as a witness called by the com- 

plainants to the facts you are here testifying to? 
1652 A. No, sir. 

Q. 41. Are you the same Mr. Ballard that was called by 
the complainants and gave testimony in this case before the notary, 
Frederick Hatch, some days ago here in Cortland? 

A. Yes, sir: I am. 

Q. 42. On theday when Mr. Parsons and the two men commenced 
cleaning out the well, did you see when you came back to the well 
that day any form of ladder which lay at the top of the well and 
which apparently had been taken out of it? 

A. Yes, sir. 

Q. 43. Describe what the appearance was, showing it had just been 
taken out of the well. 

A. It was wet and dirty. 

Q. 44. Please describe this ladder, 
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A. Well, it was a board about three inches wide, with slats nailed 
on it for steps, extending nearly half the way down; the ladder and 
steps had an old, decayed appearance, as though it had been in the 
ground a good many years. 

Q. 45. Is this same ladder now before you in the notary’s pres- 
ence? 

A. Yes, sir. 

Q. 46. Please describe any difference in appearance in the board 
from what appears the bottom up to the top in respect to decay. 

A. The board is 12 feet 4 inches long; about 15 inches from the 
bottom up it is quite sound; above that, for about 5 feet, it appears 
to have been in water a part of the time and presents a cracked ap- 
pearance; then for the rest of the way up the board is more rotten 
and hasn’t this cracked appearance. 

@. 47. What number of slats are nailed on the board from the 
top? 

A. Four. 

Q. 48. Now, Mr. Ballard, what have you known during these 
seventeen years you have been acquainted with this well as to the 
variation in the height of water in it in different seasons of the same 

year? 
1653 A. When I was first acquainted with it there was plenty 
of water in it; I know now it is very low—very low in it; I 
have never observed the difference in the height of water in the well 
at different seasons of the year. 

Q. 49. At the house on this Wm. E. Tallman’s farm in which you 
lived was there, and is there now, a dug and stoned well ; ifso, how 
fur is that well from the well in question, and is it upon higher or 
lower ground, and how does the water -vary in that well at the 
house in different seasons of the same year? 

A. There was and there is now; it is from the well in question, I 
should think, about 60 rods northwesterly ; it is upon higher ground 
—I should think from 18 to 20 feet higher—than at the one in ques- 
tion; the well at the house is about 28 feet deep; the variation in 
the depth of water in that well at the house is from 2 to 10 feet in 
different seasons of the same year; in dry seasons it is most- dry— 
it is so now. 

Q. 50. State now what you had to do in cleaning out this well in 
question—-down to its bottom, and when you did it, with reference 
to the time when Parsons commenced cleaning it out, and by whose 
request did you clean it out to the bottom and who assisted you in 
doing so? 

A. Well, a day or two after Parsons and the two men commenced 
cleaning it out Parsons came to me and wanted me to clean out 
that well to the bottom; he said he had hired a man to do it and 
he hadn’t done it; he asked me if I would doit. I told him I would; 
my hired man, Mr. James B. Share, and myself cleaned it out down 
to the bottom ; we commenced to do it the next day after Mr. Parsons 
asked me to do it—in the afternoon ; we worked by spells on three 
different days; did not work all the time. 

Q. 51. How did you find the bottom of the well with reference to 
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the stoned walls of the well; also with reference to the soil and its 
compactness at the bottom of the well ? 

1654 A. Well, the stone wall of the well—the bottom for about 
two feet up from the bottom—is made of flat stone, and the re- 

mainder upwards is made of cobbles ; I found the bottom of the well 

to be of very hard, compact gravel. 

Q. 52. State how you ascertained the bottom was such as you de- 
scribe it to be. 

A. By the use of a small crowbar; by striking it down on to the 
bottom, I found it was very had; I tried to get up the gravel to see 
if I had got to the bottom of the well, and found I had; it had 
never been dug any deeper. 

Q. 53. State now whether the walls of the well came fully down to 
this gravelly bottom or not? 

A. Yes, sir; they did. 

Q. 54. What was the width or diameter of the well at the bottom, 
and so along up to the top? 

A. The diameter at the bottom was most two feet; along up it 
was larger; a few inches to the top it was about two feet. 

Q. 55. Was you requested by Mr. Parsons, and did you examine 
the bottom of the well to see whether there was any soft place or 
puncture in the bottom? If so, state how you did it and what you 
found in this respect. 

A. Well, he wanted me to find the bottom of the well; he wanted 
me to examine it thoroughly, to know if [ had found the bottom of 
the well; I examined with a crowbar by striking it down, and with 
my hands; I stuck the crowbar down all over the bottom of the 
well and felt all over it with my hands; I found no soft place or 
puncture, nothing of the kind in it. 

Q. 56. Now state, Mr. Ballard, how you and your hired man pro- 
ceeded in cleaning out what remained in the well down to the bot- 
tom, and what were the means you used ? 

A. We had a pail and a rope; the rope was lengthened out with 
a leather strap; we drew the dirt and stones up in this pail; I was 
at the bottom and Mr. Share was at the top; I had a crowbar and a 
short-handled fire-shovel; I used the bar to loosen up the gravel and 

dirt, and the shovel to take it up with. 
1655 Q. 57. What depth of dirt, stone, etc., did you remove from 
the well before reaching the bottom ? 

A. About three feet. 


Adjourned to 2 o’clock p. m. 
2 o’CLOCK P. M. 
Parties appear, pursuant to adjournment, same as before. 


Q. 58. When you commenced cleaning out the well from near the 
bottom, as you state, who were present, and who entered the well 
first, you or your hired man, Mr. Share, and how was the entry 
made? 

A. There was no one present but me and my hired man; I went 


down in the well first by climbing down on the wall of the well. 
? 


61—16 
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I don’t know that my hired man went down into the well at all dur- 
ing the cleaning out of the well. 

Q. 59. State now, Mr. Ballard, how you found the dirt, etc., that 
was there remaining in the well, whether it was compacted as though 
it had lain there for considerable time, or whether it was loose, as 
though lately put in there? 

A. It was compact, as though it had lain there a number of years. 

Q. 60. Was there any water standing above the dirt when you first 
commenced your cleaning out? 

A. No, sir; not any of any consequence ; but it was wet. 

(). 61. What did you have to do, if anything, before shoveling the 
earth there into the pail ? 

A. I had to work it up with the bar, and then shovel it up into 
the pail. 

Q. 62. How far did you go down before the water began to appear 
above the dirt that remained below? 

A. I should think about eighteen or twenty inches. 
1656 Q. 63. Did you find any articles toward the bottom of the 
well as you proceeded in your cleaning out ? 

A. Yes, sir. 

Q. 64. What articles? 

A. I found a copper strainer first, in shape like one going onto a 
sprinkling-pot ; then I found a sheet-iron tube—it was a foot high 
and about fifteen or sixteen inches across; there was a leather string 
tied about the neck of the strainer; both the string and strainer had 
an old appearance; the strainer was corroded; the iron tube was 
rusty and in places eaten through and out with rust. 

Q. 65. Where was the sheet-iron tube or cylinder found and how 
was it standing in the well? 

A. I found the sheet-iron tube or cylinder standing cn the bottom 
of the well, about in the centre of the well. 

Q. 66. Where was the strainer found with reference to the cylin- 
der or tube? 

A. I found the copper strainer just above the sheet-iron tube, on 
the south side. 

Q. 67. And how far below the surface of the dirt you first took out 
of the well? 

A. About two feet. 

Q. 68. I now place before you the copper strainer and a section of 
sheet-iron tube or cylinder and ask you to say whether or not these 
are the same articles you found atthe bottom of the well. 

A. Yes, sir; they are. 

Q. 69. Are they in the same condition now that they were when 
vou found them ? 

A. Yes, sir; they are, only they were wet and had no paper on as 
they have now. 

Q 70. I call your attention to the cylinder and ask you whether 
one end of it is more eaten out by rust than the other; and, if so, 
state which end was down as you found it in the well. 

A. One end is eat out more with the rust than the other, and to 
my best knowledge that is the end that stood down. 
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Q. 71. Did you take out and send up from the well this sheet-iron 

tube before or after you had sent the earth up or got it loosened 
from within and about it ? 

1657 A. I loosened the earth around it with my bar and then 
stooped down and pulled it up with my hands before I got 

the dirt out from within it. 

Q. 72. How did it come up, whether easily or otherwise ? 

A. It came up quite hard. 

Q. 73. How far above the cylinder was the copper strainer found 
in the well? And state whether that was also imbedded in the dirt. 

A. Just above, imbedded in the dirt; the copper strainer was 
about full of dirt. 

Q. 74. How was the dirt, ete., which surrounded and imbedded 
the strainer and cylinder at the point where they were found, as 
compared with the soil around about the well at the surface, in point 
of character or kind ? 

A. It was, or looked like, washed dirt, resembling dirt around 
about the well at the surface. 

Q. 75. Was there anybody present at the top of the well other 
than your hired man when this cylinder was sent up,do you know ? 

A. Yes, sir; there was; Mrs. Share was there, the hired man’s 
wife. 

Q. 76. I now present you with a photograph of this copper strainer 
and this sheet-iron tube or cylinder on one sheet or card and ask 
you to say whether the strainer and cylinder are correctly repre- 
sented in miniature in such photograph. 

A. They are correct representations; the cylinder is represented 
as standing with the other end up from which I found it. 

Q. 77. Were these articles presented to you, and were they marked 
for identification in evidence, by statements on paper attached to 
each, upon your examination by the notary, Hatch? 

A. No, sir, they were not; they were presented to me there and I 
testified concerning them ; a statement was there made on the record, 
to be attached to the articles, but the papers were not put on in my 
presence, as now appears. 

Complainants’ counsel presents to the notary the said original 

strainer and cylinder to be marked for identification in evi- 
1658 dence, and the notary does so by stating that they are the 

same articles which he has already marked for that purpose, 
as appears at pages 28 and 29 of the accompanying testimony of 
James B. Share. 


Adjourned to 9 o’clock a. m., September 24th, 1880. 


Sept. 24, 1S8O—9 o'clock a. m. 
Parties appear, pursuant to adjournment, same as before. 


Complainants’ counsel, by consent and request of defendant’s 
counsel, retains before the notary the original articles for the pur- 
poses of further proof on the part of defendant and complainants, and 
puts in the wee of the same, which the witness has testified 
to, now marked by the notary “Complainants’ Exhibit F, H. J. M.” 
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Examination of witness resumed: 


Q. 78. Complainants’ counsel now present the perforated iron pipe, 
with the copper strainer annexed or put onto the perforated end 
thereof, and asks the notary to mark for identification such perfo- 
rated iron pipe as “Complainants’ Exhibit D No. 1, H. J. M.;” to 
which Mr. Palmer, of counsel for defendant, consents, and the same 
is so marked by the notary, it being expressly stipulated by coun- 
sel that said perforated pipe, as well as the strainer annexed thereto, 
shall be retained before the notary in aid of the further proofs here 
to be made by either party, defendant’s counsel assuring that the 
pipe shall be produced before the court, if the defendant may be able 
to do so. Whereupon the complainants’ counsel here gives in evi- 
dence a photograph of the pipe and strainer annexed, conceded to 
be a correct representation thereof, and which is here by the notary 
marked “ Complainants’ Exhibit D No. 2, H. J. M.,” and herewith 
returned to the court, it being conceded that such perforated tron 
pipe is the same testified to by Moses T. Tallman in his testimony 

taken in this and the other causes stipulated to abide the same 
1659 result, Mr. Palmer, however, not conceding there is any fitness 

or any appropriate connection between the pipe and the 
strainer. 

Complainants, continuing, ask the witness whether he has placed 
this copper strainer (the same that he found in the well) on the per- 
forated end of this iron pipe; and, if so, how the one fits onto the 
other. 

A. Yes, sir; I have placed the strainer onto the perforated end 
of the iron pipe, and it is a very good fit. It is a good, snug fit. It 
would not readily drop off. 

Q. 79. Does it fit onto that end of the pipe as readily and snugly 
in all ways, or do you find that it fits on better in one way than 
other ways? 

A. There is one way that it fits the best. 

Q. 80. Please examine the perforated end of the pipe and see 
whether there is a slit for a lap cut in it, and state whether the lower 
or perforated end is apparently hammered down to be smaller than 
the other end. 

A. There is a slit cut in the perforated end, and a lap, and appar- 
ently hammered down to make it smaller. 

Q. 81. Have you tried to see whether the neck of the strainer will 
possibly go onto the other end of the pipe which is not perforated ; 
and, if so, with what result? 

A. I have tried it; 1t won’t go on. 

Q. 82. I ask vou to measure and to state what the diameter of this 
(the non-perforated) end of this pipe is. 

A. The outside diameter is almost one inch and three-quarters. 
The diameter of the orifice is one inch and a quarter, or a trifle 
more. 

Q. 83. What is the orifice of the neck of the copper strainer? 
Please measure and state. 

A. It is nearly one inch and three-quarters. There is a little 
irregularity, but my measurement has been all around. 


: ? Seta 
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Q. 84. When you put the strainer on the perforated end, for what 
distance on the pipe does the strainer go on ? 

A. Nearly an inch and a half; it could be crowded on a little 
further. 

Q. 85. Is the orifice of the pipe at the perforated end partially 
closed? If so, state what portion of the orifice is left at that end still 

open. 
1660 A. The orifice is partly closed ; I should think about one- 
third left open. 

Q. 86. Returning, now, to this well that you assisted in opening, 
state whether, after taking out the dirt, ete., as you have stated you 
and your hired man did, down to the bottom of the well, whether by 
request of complainants, you attended with others again to examine 
the condition of things at the bottom of the well; and, if so, how 
long after you had finished cleaning it out and what other persons 
attended with you. 

A. I was requested by complainants to go and examine the bot- 
tom of the well. It might be a week or ten days after I had cleaned 
it out. There were two of the complainants, Mr. Andrews and Mr. 
Parsons; also Mr. Eben Daley, and Mr. John L. Haviland, and Mr. 
Thomas J. Getman, and Share, my hired man,and Mr. Matthias 
Van Hoesen. 

Q. 87. Did you at that time go down into the well yourself and 
examine the condition of things there? And state whether the water 
was all pumped out of the well to enable you and others to do so. 

A. Yes, sir; I went down in the well and examined it; the water 
was nearly all pumped out. Mr. Daley also went down, and Mr. 
Getman and Mr. Parsons. 


Adjourned to 2 o’clock p. m. 


2 o’CLOCK P. M. 
Parties appear, pursuant to adjournment, same as before. 


Q. 88. Had you previously and upon cleaning the well out down 
to the bottom, as you say you did, measured the depth of water in it; 
if so, what was its depth ? 

A. Yes, sir; I measured it and found the depth of the water was 
15 inches. 

Q. 89. On the occasion when, as you say, you re-examined the 
bottom of the well when Daley and the other persons named were 

present, and when, as you say, the water was nearly all 
1661 pumped out, did any one or ones work a puncture or punct- 

ures down into the gravelly bottom of the well. If so, state 
how and by whom the same was done. 

A. Yes, sir; Mr. Daley worked a hole down into the bottom of 
the well with a crowbar; it was near the centre of the bottom of the 
well; he worked it down about 9 or 10 inches, he told me when he 
came up; he showed me on the bar when he came up how far he 
got it down; he showed it to all that were present; be said he 
worked it down by pressing the bar down and working it each way 
und around ; when he came up he told me where the hole was that he 
had made ; I then went down and found it there; 1 took the bar and 
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made a hole on one side of the centre of the bottom, as he did, and 
worked it down in the same way; I worked it down about 6 or 8 
inches, and could have gone further if I had tried; I didn’t think 
he could do it in this way; I made the hole to see if I could do it; 
a hole could be made by driving, without this wriggling motion, by 
using a bar and sledge; it couldn’t be done by driving within the 
well, for there wasn’t room there to be in the. well to drive. 

©. 90. State whether there was room in the well for more than 
one person of ordinary size to be at the same time and do any driv- 
ing. 

A. There might be room for two ordinary persons to stand up- 
right but not todo any work. 

Q. 91. State whether there was room in the well for any one per- 
son to use a maul, or beetle, or sledge in driving any pipe down into 
the bottom of the well, he being within the well. 

A. No, sir; there was not. 

Q. 92. What kind of pump, as to its capacity, was used on this 
occasion referred to for pumping out the water? 

A. It was a large galvanized iron pump that worked with a 
1662 plunger; it was worked by two men; the size was about 4 
inches; I mean this was the size of the orifice of the tube that 

went down to the waterin pumping 

(). 93. When you went down into the well on this occasion referred 
to could you and did you see, when the water was pumped out, from 
which side of the well the water caine that replenished it? If so, 
state. 

A. Yes, sir; [ could see it come in on the north side. 

(). 94. Did any come in from any other side or up from the bottom 
of the well? 

A. There might be some come in from the west side, but I did not 
discover any coming up from the bottom. 

Q. 95. Did any come up through the holes made by you and 
Daley in the bottom ? 

A. No, sir; I didn’t see any. 

Q. 96. As to the water you saw coming in from the north side of 
the well, for how high up from the bottom did that come in—for 
how high up through the walls of the well did that come in? 

‘A. It came in from the bottom, about 4 or 5 inches up, and came 
in through the wall. 

Q. 97. How rapidly? State how long it would take for it to fill 
up the well to 15 inches in depth, as you think. 

A. It came in quite rapid; [ should think it would take from 10 
to 15 minutes to fill it up to 15 inches in depth. 

Q. 98. State, Mr. Ballard, whether you was requested by com- 
plainants’ counsel, in the presence of the notary & defendant’s 
counsel, at the close of your examination here last evening, upon 
your return home, to measure the water in this well, so as to be able 
to state the exact depth of water as it is in that well now, and say 
whether you did so this morning, and what the depth of water 
there is. 

A. I was so requested and I did so, and measured it this morning 
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and found about 8 inches of water in the well; it would average 
about 8 inches all over the bottom of the well. I went down into 
the well and made my measurement on a ladder, which I left in the 
well. 
1663 Q. 99. You have spoken of a dug and stoned well at the 
house on this William E. Tallman’s farm about 60 rods north- 
westerly from this well in question; state now whether such house 
well is upon the Preble flats, and whether upon higher or lower 
ground than this well in question, and state, further, what amount 
of water there is now in that house well. 

A. It is on the Preble flats and upon higher ground, 18 or 20 feet 
or more higher than the well in question ; the house well is 28 feet 
deep; that well is now dry; you can’t get any water. 

Q. 100. How was it as to being dry when, upon cleaning out this 
well in question, you found, as you say, about 15 inches of water in 
the latter well some 5 or 6 weeks ago? 

A. Then we had water sufficient for use in that well at the house. 

Q. 101. State the inclination of the Preble flats—which way they 
incline, and how wide the flats are, and whether they are surrounded 
by a line of hills on each side. 

A. The flats incline to the south down to Cortland and thence to 
Binghamton, as I understand ; their width is from a mile to a mile 
and a half; there is a line of high hills on each side. 

Q. 102. On which side of the river running through the valley is 
this well in question, also the house we!l spoken of, and how far 
distant is each from the river? 

A. They are both on the west side of the river; the well at the 
house is nearly a mile from the river; the other is about 60 rods 
nearer the river. 

Q. 103. Southerly from this well in question is there a little lake 
known as Green Lake; and, if so, about how large is it, and how 
far distant from this well, and what is the descent from the well at 
the surface to the lake. 

A. There is a little lake called Green Lake; it is about 100 rods 
southerly from the well; the descent from the well to the lake is, in 

my opinion, from 14 to 15 feet at least, and may be more; | 
1664 should think the lake covers about 25 acres of land ; it is very 
deep in the middle and in places. 

Q. 104. Has it any surface inlet or outlet ? 

A. It has a surface outlet, but no inlet; it is fed by springs. 

Q. 105. Where does its outlet empty, and on which side of the 
lake is it? 

A. It empties into a lake called Little York Lake, on the south 
side of this lake. The Little York Lake empties into the river and 
makes a part of it. 

Q. 106. Have you ever known the water in the wells on Preble 
flats as low as they are now during your 18 years’ residence there? 

A. I never knew the water in my well at the house (being the 
house well which I have spoken of, and being the house Mr. Share 
lives in) as low as it is now. As to other wells, [ can’t speak. 

Q. 107. How long have you known the irons of the windmil! you 
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have testified about to be lying upon the ground near this well in 


question ? 
A. I couldn’t tell exactly; some 8 or 10 years. They were taken 


away the latter part of this season. 
(. 108. Are those irons or a portion of them now here present 


before the notary while you are testifying, the greater portion of 


them ? 
A. They are; they are the same Irons. 


Direct examination closed at 4 o'clock and 45 minutes p. m. 


Cross-examination by Mr. PaLmer, counsel for defendant: 


X Q. 1. Was Mr. William E. Tallman in his lifetime and is Moses 
Y. Tallman prominent as citizens of the town of Preble? 
\ } | \ ATe SOMeEW hat, ws he SAVS 
XQ. 2 Ded Me. Willa BR. Tallman possess any aventive tara 
1 bea & 
\ 2 De YOR RON revel | SAY Wi AN RRR OSy, WENA Wwe, OF derive 
Ve WE bacte BY Riba W ay he rennet bea . whe? Nate detedhy 
what Vor KRow am this Seedpeer. 
LOS \. | don’t know whether he invented it ar not. 


\ Q t. What do you refer to as not knowing whether he 
invented it or not? 

A. | refer to these windmill irons that lay there. 

X Q. 5. Did you know or have you heard Mr. Tallman arranged 
to conduct flowing water into the various rooms of the house in 
which he resided in Preble ? 

| never knew as he did and I never heard as he did. I know 
there isn’t anv there now. 

X Q. 6. Do you know or have you heard that Mr. William E. 
Tallman constructed machinery whereby he did the churning, 
sawed the wood, and did various other mechanical work by means 
of the power afforded by the water wheel at the grist-mill on his 
premises, so that the same could be managed and controlled by a 


} 


person at his house ‘ 

A. Tnever knew anything about it, only that he thrashed his 
grain with machinery. He thrashed his grain by the water wheel 
it the grist-mill by a shaft running from the water wheel to the 


a 


X Q 7 Did you know that he also carried the straw by ma- 
< ery operated by the same power: 
A Ne & i pever SaW Ab 
X Q SS Did vor know of his having arranged *% as to ase the 
Watery Powel \ bbs wed sa, lke SUFWRM by whic dy the w water wheel ot 
© SQTash dahl, Was ADEE, SO aS TO Use The same Water twice aver, 


sab brrere 
of his OPESE-tMLLL 
A. IL knew he had a shaft that ran from his grist-mill down to a 


small dam below, where Mr. Moses T. Tallman did his thrashing 


by exereise the power apphed in operating the machinery 
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X Q. 9. Did you know that he constructed a reservoir or 

1666 receptacle for water near the well in question, into which 

water was pumped from the well by power supplied by the 
windmill you have heretofore mentioned ? 

A. I know there was a reservoir there or receptacle; that is all I 
know. 

X Q. 10. Did you know that water was conducted from this reser- 
voir or receptacle, through a pipe or pipes, to a trough or troughs 
into the field adjoining that in which the well is located, and that 
by an automatic arrangement valves were opened when the trough 
Was emptied and slesed when it was full, a that these appliances 
were constructed by or under the direction of William E. Tallman ? 

A. [know the reservoir or receptacle was made of stone and 
watermlime and sand, forming a cemented wall for the reservoir; 
that is all T know about it. 

X Q. 11. Was this reservoir of receptacle constructed before you 
AW The Well A Question > 

\. Tdond krow when ft Was constracted 

AX Q AQ Was tt Chere when Yea fret whoted this well) if a iy 
What Condition Was tt with reference to betag in ase and de repair? 

A, Ut was there and useless and oat of repain, | should think, 
when | first visited the well. 


Adjourned to 9 o'clock a. m., Sept. 25th, 1SS0, 
SEPTEMBER 25—9 o'clock a. m. 
Parties appear, pursuant to adjournment, same as before. 


X Q. 13. In what year did you first see the Tallman well in 
question ? 
A. In the year 1863. 
X Q. 14. State the circumstances under which you first saw it—I 
mean what led you to see it at that time? 
A. The windmill was the object that I went to see. 
X Q. 15. Did you examine the windmill on that occasion? 
Please describe what you did and what you observed about the wind- 
mill on that occasion. 
1667 A, I did not examine it; I merely went to see it; [ noticed, 
though, one of the wings or fans was blown off, and it wasn’t 
in Use; ON that occasion it didn’t pump. 
X Q. 16. Did you climb up on the frames where the windmill was, 
or only observe ut from the ground ? 
A. Tonly observed it from the ground 
N Q. 17, Please deseribe the frame which supported the windm 
A, Well, T should think the upright tiabers were from Rar to 
SIX Inohes, oF AX to eight Inches; T couldn’d tell: my idea ts they 
were from six to eight inches, and somewhere from 16 to WO Ret in 
length or height; they were braced, according to my best recollee 
tion; there were two upright parts or timbers. 
X Q. 18. How were these upright parts or timbers braced or held 
in position? 
62—16 


] >> 
Sse 4 
a5 i. 


490 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


A. I should think, from my best recollection, there were two sills 
at the bottom, and they were mortised in and braced. 

X Q. 19. Were there no more than two sills; if so, how were these 
held together and prevented from spreading? 

A. I couldn’t tell whether those two sills were bedded in the 
ground, or whether there were cross-sills or not. 

X Q. 20. Do you remember whether or not those two sills you 
have mentioned were supported by an underpinning wall or founda- 
tion of any kind? 

A. I do not remember. 

X Q. 21. Those sills would have decayed rapidly if imbedded in 
the ground or left to rest upon it, would they not ? 

A. ‘They would have decayed some in time. 

X Q. 22. Of what kind of wood were these sills and the frames of 
the windmill made? 

A. I do not know what kind of wood they were made of. 

X Q. 23. Is there not a portion of the frames of this windmill 
now in the field near the well, and were not all the timbers which 
composed this frame recently lying in this field or an adjoining 
field; 1 mean within a few years? 

A. There is a portion of it lying around in the field or fields, 
and have been lying there ever since they blew down or rotted 

down. 
1668 X Q. 24. Have you not seen those portions of the frame of 
this windmill frequently during the last ten years, and have 
you never observed the same sufficiently to know of what kind of 
wood they were made? 

A. I have seen them frequently within the last ten years, but 
have not observed to know of what kind of wood they were made. 

‘X Q. 25. When were you next at this well? 

A. Oh, I was there frequently. 

X Q. 26. Are you able to state when you were next at this well? 

A. I couldn’t tell the day I was there; I was there frequently. 

X Q. 27. Can you tell the season of the year when you first visited 
this well? If so, state what season of the year it was. 

A. Yes, sir; it was in the spring. 

X Q. 28. Give the month, if you are able. 

A. I think it was either in the month of April or May. 

X Q. 29. Was your first visit at this well one of curiosity 
merely ? 

A. Yes, sir; it was merely curiosity. 

X Q. 30. Did you observe any pump connected with the wind- 
mill on the occason of your visit? If so, please describe it. 

A. Well, I have a slight recollection of seeing a hand pump. 

X Q. 31. Did you see any pump connected with this windmill is 
the question. 

A. I think there was a rod or pipe coming up-out of the well, but 
I couldn’t describe any pump. 

X Q. 32. Describe the location and arrangement of the rod or pipe 
that you saw coming up out of the well, as you say. 

A. I should think it was on the east side of the well; I couldn’t 
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tell as it was attached to anything; I have but a slight recollection 
of it. , 

X Q: 33. Was the hand pump you have mentioned in any 

way connected with the windmill? Please describe this hand 
pump. 

1669 A. I think it stood on a part of the frame; I think it was 
a little iron pump. 

X Q. 34. Was it so attached to the windmill as to be operated 
by it? 

A. I don’t know; I should think not. 

X Q. 35. Did you use this hand pump, or have you seen it used ? 

A. No, sir; I did not use it, and have never seen it used. 

X Q. 36. Then, you do not know whether water could be obtained 
by means of this pump or not from the well? 

A. I suppose it could be obtained from this well, but I never used 
it or saw it used. 

-X Q. 37. What leads you to suppose water could be obtained from 
this well by means of this pump if you never used it or saw it used ? 
My question calls for what you know about it, not what you sup- 
posed. 

A. I have but a slight recollection of the pump. We used pumps 
for pumping water, and I supposed that was used for that purpose. 

X Q. 38. Was the opening of this well covered or otherwise? If 
covered, how was it covered ? 

A. It was not covered; I don’t know as I ever saw it covered all 
over; I might have seen a plank laid across it. 

X Q. 39. Was there any curb or railing about it to prevent ani- 
mals or things from falling into it? 

A. I never saw any. 

X Q. 40. Did you look into the well on the occasion of your first 
visit to it? 

A. Yes, sir; I looked in and saw the water. 

X Q. 41. Did you see anything else in the well? If so, state what 
else you saw in there. 

A. I saw nothing more than what I have stated. 

X Q. 42. Do you mean by your last answer you saw nothing in 
the well but water? 

A. I saw nothing but water and the pipe or rod that was coming 
up out of the well. 

X Q. 43. Which was it, a pipe or rod, you saw coming up out of 

the well? Give your best recollection in relation thereto. 
1670 A. I did not examine it and I could not tell which it was. 
X Q. 44. Of what material was it? 

A. I couldn’t tell exactly; I should think it was iron. 

X Q. 45. Did the rod or pipe remain there in the well in the posi- 
tion in which you first saw it for any period of time after you first 
saw it? Ifso, state about how long it so remained and whether or 
not you saw the same on any subsequent occasion; and, if so, 
about how many times you subsequently saw it. 

A. I do not know how long it remained there. I know it was 
not there six years ago. I might have seen it two or three or half 
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a dozen times after I first saw it. I couldn’t tell how many times I 
saw it, it was so long ago. 

X Q. 46. Do you now recollect distinetly to have seen this rod or 
pipe on any occasion subsequent to your first visit to the well, as 
you have stated ? 

A. No, sir; yes, sir; I might have seen it one, two, or three times, 
or half a dozen times after my first visit. 

X Q. 47. Will you swear positively you saw this pipe or rod coming 
up out of this well on more than one occasion? Please give this 
question an affirmative or negative answer. 

A. I havea slight recollection of seeing it more than once. 

X Q. 48. How far from the surface of the ground was the surface 
of the water in the well at the time of your first visit to it? Approxi- 
mate as near as you are able. 

A. I should think about ten feet. 

X Q. 49. Are you positive that nothing was in sight within the 
well at the time you first looked into it but water? 

A. I think there was nothing but water in sight. I think there 
was nothing but water. 

X Q. 50. Will you be positive as to whether or not there was any- 
thing in sight within the well but water ? 

A. I think there was nothing but water; there might have been 
this pipe or rod sticking up, out. 

X Q. 51. I have now twice asked you whether or not you would 

swear positively that anything was in sight within the well 
1671 but the water contained therein? Please answer aftirma- 

tively or negatively whether or not you will swear positively 
that anything was in sight within this well besides the water. 

A. I have such a slight recolleetion that if I have got to swear 
positively I shall swear there was a pipe or rod within the well be- 
sides the water. 

X Q. 52. Had you looked into this well on any occasion after the 
first one mentioned by you and before the same was wholly or par- 
tially filled up? 

A. Yes, sir. 

X Q. 53. About how many times? 

A. I couldn’t tell; it might be two or three or half a dozen times. 

X Q. 54. On either of the occasions when you looked into this 
well after the first one testified to, did you see anything in the well 
besides water? 

A. I havea slight recollection of seeing the pipe or rod besides 
water. 

X Q. 55. Is it your present recollection that you observed on each 
of the occasions when you looked into this wall,as you say, substan- 
tially the same objects and in the same position ? 

A. Yes, sir. 

X Q. 56. At what season of the year did you look into this well 
after the first occasion testified to by you? 

A. Oh, I couldn’t tell exactly; almost any time during the season 
that I lived there. 

X Q. 57. Did you ever look into the well in the winter season ? 
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A. I don’t know as I did. I might have. 

X Q. 58. Do you recollect now any occasion when you looked 
into this well during the winter season ? 

A. I don’t remember as I have, but still I might; it was on my 
way to my work. 

X Q. 59. Do you recollect distinctly any occasion when you looked 
into tkis well during the summer season ? 

A. Yes, sir; when I had occasion to go for water. 

X Q. 60. When was that? 

A. When I lived at the house on this farm where Share now 
lives. 

X Q. 61. In what month was it? 

1672 A. I could not tell. 

X Q. 62. Will you swear postively you hud ever looked 
into this well in the month of September in any year before the 
same was partly or wholly filled up? 

A. No, sir; I won’t swear to that; I couldn’t tell what month. 
Adjourned to 2 o’clock p. m. 


Two o’clock p. m.—Parties appear, pursuant to adjournment, same 
as before. 


X Q. 63. How did you obtain water from this well, when you got 
water therefrom, as you say you did? 

A. By a line or rope; I used a pail on the line or rope. 

X Q. 64. How many times did you procure water from this well 
in that way before it was filled up? 

A. I couldn’t tell exactly ; maybe two, three, or four times. 

X Q. 65. What use did you make of the water thus procured 
from this well ? 

A. I was for drinking purposes at the house. 

X Q. 66. What was the occasion of your thus taking water from 
this well; had you no well at the house? 

A. I had a well at the house, but the pump was out of repair, I 
believe. 

X Q. 67. Where did you obtain the water used at the house at 
the time for other than drinking purposes ? 

A. From the roof of the house. 

X Q. 68. Had you a cistern at the house ? 

A. No, sir. 

X Q. 69. Was there more than one occasion when you procured 
water at this well for use at the house in consequence of the pump 
in the well at the house being out of repair, as you say; I mean, 
was there more than one occasion when the pump at the house was 
out of repair so that you resorted to this well for water? 

A. I don’t remember only one occasion. 

X Q. 69. When was that? 

A. Well, it was so long agoI couldn’t tell what year it was in. 
1673 X Q. 70. Did you get water from any other source than 
from the roof and this well at this time? 

A. No, sir; I don’t remember of getting it anywhere else. 
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X Q. 71. Had you no neighbors who had wells more or less acces- 

sible than this well in the field ? 

A. I had none any nearer than the well in the field. 

X Q. 72. Who was then your nearest neighbor, and where did he 
live with reference to your house at that time? 

A. Well, there were two, Mr. Cyrus Harris and Mr. Callin, living 
about equal distance from my house; one lived in a northerly direc- 
tion and the other south ; Mr. Harris lived northerly and the other 
south. 

X Q. 78. About what was the distance from your house to the 
houses of hea neighbors, and how far did Mr. Harris live from 
Mr. Callin? 

A. I should think about 60 or 70 rods from my house, and they 
lived 130 to 140 rods apart. 

X Q. 74. Did these gentlemen and yourself live upon the same 
highw: ay ? ) 

A. Not ex xactly ;. Mr. Callin lived on the cross-road, near the corner 
with the north and south road. 

X Q. 75. Where do you now live with reference to the house 
where you then lived, and what is the distance between the two ? 

A. Iam living now on the east side of the valley, about a mile 
distant from where I then lived. 

X Q. 76. When did you last live in the house where Share now 
lives, which is the one where you then lived ? 

A. In 1866. 

X Q.77. Did you ever procure water from the well in question 
after 1866 and before it was filled up ? 

A. No, sir. 

X Q. 78. What season of the year was it when you obtained water 
from this well, as you have testified ? 

A. I think it was in the summer season; I couldn’t tell exactly 
the time. 

X Q. 79. Will you swear positively it was in the summer sea- 

son ? 
1674 A. Yes, sir; I believe it was. 
: X Q.80. How long was it before you moved from the house 
where Share now lives? Approximate as near as you are able. 

A. I ecouldn’t tell what year it was in, nor in which of the four 
years that I lived in that house it was. 

X Q. 81. When did you first see this ladder here or strip of board 
with four cleats nailed on it, to which your attention was called on 
your direct examination before this notary ? 

A. I should think about five or six weeks ago. 

X Q. 82. When was it with reference to the time when the well in 
quéstion was reopened and cleaned out? 

A. It was the first day, at night, when Mr. Parsons and two men 
came to clean it out. 

X Q. 83. Was this ladder in the well at any time when you looked 
into it before it was filled up? 

A. I never observed it. 
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X Q. 84. Will you swear that this ladder was not in the well in 
1863 and remained there until the well was reopened recently ? 

A. No, sir; it might have been in the well in 1863, or it might 
have been put in afterwards. 

X Q. 85. Does the appearance of this ladder indicate that it had 
been used in the well for descending and ascending into and from 
the well ? 

A. Yes, sir. 

X Q. 86. What is its appearance in respect to age ? 

A. Why, it looks old. 

X Q. 87. Do you not believe it to be highly probable that this 
ladder was in the well on each of the occasions when you looked into 
the well before it was filled up? 

A. It might have been there, but I think it wasn’t. I never used 
it or went down on it myself. I never was in the well until this 
season, after it was cleaned out. 

X Q. 88. Was water ever procured from this well for the purpose 
of watering stock on this Taliman farm after you moved into the 
house where Share now lives? 

A. No, sir. 

X Q. 89. Was the windmill ever in operation and em- 
1675 ployed in pumping water from this well after April, 1863? 
. No, sir. 

X Q. 90. Where did you live just previous to your moving into 
the house where Share Seen ? 

A. About a hundred yards from Preble depot. I should think it 
was over a mile from this well in question. It was in a northeasterly 
direction from the well and southwesterly from the depot. 

X Q. 91. How long did you live at the place last mentioned ? 

A. I moved there in the spring and lived there until the next 
spring. 

X Q. 92. Where did you live the year before, or in the year 1861 ? 

A. I lived in Onondaga county. 

X Q. 93. At what place in Onondaga county ? 

A. I lived at a house near the reservation; I think in the town of 
Onondaga. 

X Q. 94. How long did you live at this place near the reservation, 
and where did you move from when you came there ? 

A. I lived there about a-year. I moved from Onondaga Hill. 

X Q. 95. How long did you live at Onondaga Hill? 

A. Two years. 

X Q. 96. Where did you live previous to your coming to Onon- 
daga Hill? 

A. I lived in Onondaga Valley, below. 

X Q. 97. How long did you live in Onondaga Valley before going 
to Onondaga Hill? 

A. Nearly two years. 

X Q. 98. Where did you live previous to that? 

A. In the city of Syracuse. 

X Q. 99. How long did you live in the city of Syracuse? 

A. I think about four years. 
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X Q. 100. Where did you live previous to that time? 

A, Ata place called Camillus. 

XN Q. 101. How long did you live there ? 

A, A part of the summer of 1853 or 1804. 
1676 X Q. 102. Where did you live previous to that time ? 
A. Across the Atlantic, at a place called England. 

X Q. 108. Did you come from England directly to the United 
States ; and, if so, in what year? 

A. I did; I don’t know whether it was in 1853 or 1854, but I think 
was In 1853; you may put it down in 1853. 

X Q. 104. Where did Ezekiah Klock live while he lived in Preble? 
A. He lived on the William E. Tallman farm, and he lived at 
Preble Corners. 

X Q. 105. What house did he occupy while he lived on the Tall- 
man farm ? 

A. He lived in the house with Mr. William E. Tallman, opposite 
Mr. Moses T. Tallman. 

X Q. 106. When did Mr. Klock leave the Tallman farm, and 
where did he go after leaving the farm ? 

A. I think he left in 1869 and moved to Preble Corners. 

X Q. 107. Did he have any hired men when he worked the Tall- 
manfarm’? If so, give their names. 

A. Yes, sir; he had hired men; he had a man by the name of 
William Maxon; I don’t remember the others; he had more, but I 
don’t remember who they were. 

X Q. 108. Where does William Maxon now reside? 

A. I don’t know; he moved from Preble to Fabius, I think, some 
years ago. 

X Q. 109. What year did Maxon work for Klock on the Tallman 
farm ? 

A. I think it was in 1868. 

X Q. 110. Did the rod or pipe which you have described as com- 
ing out of this well extend down to the bottom of the well ? 

A. I should think it did. 

X Q. 111. About what was its diameter ? 

A. I don’t know; it was rather small; it might be an inch; I 
couldn’t tell exactly. 

X Q. 112. Did you ever know of this well in question being dry, 
or nearly so? 

A. No, sir. 

X Q. 113. Do you know who filled this well? 
1677 A. I know there was a freshet that overflowed it and washed 
dirt into it. 

X Q. 114. When was this freshet ? 

A. In one of the seasons that I lived where Mr. Share does now. 

X Q. 115. Which one of the years, when you lived where Mr. 
Share does now, was the freshet? State, as near as you are able. 

A. I kept no memorandum of it; and it was so many years ago, 
I can’t tell which year. 

X Q. 116. How do you know that dirt washed into the well by the 
freshet mentioned ? 
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A. Because it was on my way to my work and I passed by it 
daily. 

X Q. 117. Do you mean to swear that the cobble-stones thrown out 
of this well when it was recently reopened were washed intoit by the 
freshet mentioned ? 

A. No, sir; I say the dirt washed into it. 

X Q. 118. By whom were these cobble-stones put into this well ? 

A. I don’t know ; they were put in before I took possession, which 
was Six years ago. 

X Q. 119. When, with reference to the freshet you have men- 
tioned, were these cobble-stones put into this well ? 

A. Some time after; I don’t know how long after. 

X Q. 120. The material of which this well was filled was composed 
mainly of cobble-stones, was it not ? 

A. I should think it was, by the appearance of them lying by the 
well now. 

X Q. 121. Who occupied and worked this Tallman farm, on which 
this well is located, previous to the time when you took possession of 
it, SIX years ago, as you say? 

A. Mr. Horace Hiscock a little while and Mr. Elijah Stanton 
before Mr. Hiscock ; and then Mr. John Cline and Mr. Walter Cline 
before Mr. Stanton, and Mr. Ezekiah Klock previous to the Clines. 

X Q.122. How many times did you look into this well after the 
freshet you have mentioned ? 

A. I don’t know exactly how many times I did look into it after 
the freshet. 

X Q. 123. Was there any water in sight within the well when you 

looked into it after the freshet ? 
1678 A. Yes, sir; right after the freshet there was plenty of 
water in it, and it finally dried down so we could not see 
much water in it, but could always see some, owing to the dirt wash- 
ing in to the bottom, 

X Q. 124. At the time of the freshet was there any current of 
water immediately over the mouth of the well? 

A. Yes, sir; there was; the water was over the well; the well is 
out of the sag of the land and a little higher and to one side of 
where the main current was. 

X Q. 125. This well is situated on the west bank or side of a 
natural drain or depression running through the field where it is 
located, is it not? 

A. Why, yes; it is situated on the west bank of this low land 
where the water runs in freshets; I should think about six or eight 
feet from the lowest point. 

X Q. 126. Has the well ever been submerged by a freshet since 
you lived in Preble, except on that occasion ? 

A. Not to my knowledge. 

X Q. 127. About how deep was the water over the mouth of this 
well, and how far westerly from it did the water exte nd at the time 
of this freshet ? 

A. I never measured the water over the well, but I should think 
it was from one to two feet deep, owing to the row of stones and a 
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rail fence on them, from ten to twenty feet south of the well, which 
dammed the water back and overflowed the well and extended 
several rods westerly from it. 

Adjourned to 10 and fifteen minutes o’clock, Monday, September 
27th, 1880. 

SEPTEMBER 277TH, 18SSO—10.15 o'clock a. m. 

Parties appear pursuant to adjournment. 

Irving H. Palmer, as counsel for defendant, as before, and N. J. 
Parsons, for complainants, in person. 

X Q. 128. Was the reservoir on the knoll near this well submerged 
during this freshet? 

A. Yes, sir; I think it was. 
1679 X Q. 129. Was the reservoir then in ruins or did it remain 
standing ? 

A. Why, it remained standing; I believe it would hold water at 
that time. 

X Q. 180. Do you know whether or not there were pipes leading 
from this reservoir to a trough in the field adjoining this one in which 
the well is located? 

A. I know there was a pipe leading into the adjoining lot from 
the reservoir; I never saw any trough. 

X Q. 131. When did you first see this pipe? 

I should think about two years ago. 

Q. 182. What directed your attention to it at that time? 

. Nothing. 

X Q. 133. Please describe this pipe, giving the material of which 
it was made, its diameter, the manner of its connection with the 
reservoir, and state where it now is, if you are able. 

A. It was an iron pipe, about one inch and a quarter in diameter. 
I don’t know how it was connected with the reservoir; when I first 
suw it it was sticking up out of the ground about an inch or two. I 
don’t know where it is or what has become of it. 

X Q. 1384. When was it taken out of the ground and when and 
where did you last see it? 

A. I took it out of the ground about a month ago or five weeks ; 
it might be more; I couldn’t tell. I saw it around there by the 
well a week or two afterwards. 

X Q. 185. Have you no knowledge or information of where it 
now is, Who took it away, or in whose possession it is or has been 
since you last saw it? If you have any such knowledge or infor- 
mation, please give it. 

A. No, sir; I have not. 

X Q. 136. Did you ever try to fit the neck of the copper strainer, 
in relation to which you have testified here, upon that pipe taken 
out of the ground as you have stated, or did you ever witness an 
attempt by any one to insert said pipe into the neck of said strainer? 

A. No, sir; I never tried, nor never saw any one try to fit it 

on. 
1680 X Q. 157. What other articles, if any, besides those you 
have heretofore mentioned, did you find within this well ? 
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A. There was one other article which I found there, which was a 
grist-mill elevator cup, which I should think was made of zine; I 
found no other articles there in the well, except the copper strainer 
and sheet-iron tube or cylinder. 

X Q. 138. Where did you find the elevator cup with reference to 
the bottom of the well and the location of the copper strainer and 
sheet-iron tube or cylinder, as you found them in the well? 

A. I found it just above the sheet-iron tube or cylinder, on the 
south side of the well. 

X Q. 139. Where now is the elevator cup? 

A. I don’t know. 

X Q. 140. What did you do with it? 

A. I gave it to Mr. Parsons at the same time I gave him the 
strainer and sheet-iron tube or cylinder. 

X Q. 141. Have you seen it since that time? 

A. No, sir. 

X Q. 142. When did you first see this windmill and the well in 
question ? | 

A. I saw the windmill, I should think, in 1862—saw it at a dis- 
tance; the well I first saw in 1863. 

X Q. 143. Did you ever see the windmill in operation—I mean 
with the wings revolving ? 

A. Yes, sir; I have seen them revolve. 

X Q. 144. When ? 

A. In 1862 and 1863. 

X Q. 145. Was it connected with and operating a pump at that 
time? 

A. I don’t know. 

X Q. 146. Did you ever see the pump which was operated by this 
windmill ? : 

A. No, sir; I don’t think I ever did. 

X Q. 147. Where did the water which formed the freshet you 
have mentioned come from—I mean which direction—and what 
course did it follow? 

A. It came from a northerly direction; it came from the same 
ralley in which Bennett’s Hollow is located ; it went south and dis- 

charged into Green Lake. 
1681 X Q. 148. Is there any stream in this valley which dis- 
charges into Green Lake? 

A. No, sir. 

X Q. 149. The rains which fall and the snow which melts on the 
hillsides sloping into this valley is absorbed in the gravelly soil of 
Preble flats, except in times of a freshet, are they not? 

A. Yes, sir; to a great extent. 

X Q. 150. And in times of a freshet the water discharges into 
Green Lake through the natural drain or depression which runs 
past this well down into this lake, does it not? 

A. Yes, sir. 

X Q. 151. About how large is the area thus drained ? 

A. Well, I couldn’t tell. It may be six or seven hundred acres 
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I couldn’t tell exactly where it starts from, but should think there 
were some six or seven hundred acres. 

X Q. 152. The house where Mr. Share now lives is about how far 
from Mount Topping ? 

A. I should think about 80 or 90 rods. 

X Q. 153. Are there any springs along the side or at the foot of 
this elevation on the side next to where Mr. Share now lives—I 
mean Mount Topping ? 

A. I don’t know of only two; both are located a little north of 
Mount Topping; one supplies the Harris farm, the other supplies 
the Pelton farm. Both of these springs are in a northerly direc- 
tion from where Mr. Share lives and towards Bennett’s Hollow. 

X Q.154. About how far are each of these springs from Mr. Share’s 
house ? 

A. One is about half a mile and the other is a little more. 

X Q. 155. Is there a stream having its rise near Tully running 
past this Tallman farm on the east side and falling into Little York 
Lake, constituting the north branch of the Tioughnioga river ? 

A. Yes, sir. 

X Q. 156. About how far is the stream from this well in question 
at the nearest point? 

A. About three-quarters of a mile. 
1682 X Q. 157. What is the surface and the nature of the soil 
between the river and this well ? 

A. It is a gravelly soil. The surface is nearly level. 

X Q. 158. Is there a lake north of this well, towards Tully ; if so, 
by what name is it called ? 

A. Yes; there are two little lakes; they are called Tully Lakes. 

X Q. 159. Does this stream you have mentioned have its source 
in those lakes ? 

A. I think it does, but I don’t know positively. 

X Q. 160. How far are those lakes from this well in question ? 

A. I should think the nearest one was about three miles, the other 
a little further; that is all I know. 

X Q. 161. What is the nature of the soil between those lakes and 
this well ; what is the surface, and which way does it incline? 

A. It isa gravelly soil. It inclines a little to the south—nearly 
level, but inclines a little to the south—from the little lake I first 
mentioned. 


Adjourned to 2 o'clock p. m., 27th. 
2 o’CLOCK P. M., 27TH. 
Parties appear, pursuant to adjournment, same as before. 


X Q. 162. The surface of the Tully Lakes is higher than the sur- 
face of the ground at this well in question, is it not ? 

A. I don’t know; I should think they were. 

X Q. 163. About what is the difference in the altitude between 
the surface of the ground at this well and the surface of the water in 
Green Lake ? 

A. I should think about 14 or 15 feet. 

X Q. 164. Will you swear that it is not 25 feet or upwards ? 
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A. No, sir; I will not. 
X Q. 165. When did you first measure the depth of this well in 
question ? 
1683 A. Some few days after I finished cleaning it out. 
X Q. 166. What month was that in? 

In the month of September, 1880. 
Q. 167. What did you make the depth at that time? 
Nearly fourteen feet from a little below the surface of the 


oe 


n 
: Q. 168. What point did you measure to at or near the surface 
in making this measurement ? 

A. No particular point. I averaged it with the surface. 

X Q. 169. How did you ascertain this average ? 

A. Oh, with my eyes, I suppose. 

X Q. 170. The surface of the ground about this well is not even, 
is it? 

A. No, sir; it is not. 

X Q. 171. In measuring from the bottom of this well to the sur- 
face of the ground what part of the surface of the ground—which 
direction from the well—did you take for the average? 

A. The east side. 

X Q. 172. The materials removed from this well when it was re- 
cently reopened were piled on the east and south sides of the well so 
as to make it difficult to ascertain where the surface of the ground 
was on that side of the well, did it not ? 

A. The material was thrown on the east and south sides, but not 
so close to the well but what we could tell where the surface was. 

X Q. 173. Does not the pile of earth and rubbish taken from the 
well and piled on the east side thereof slope from the top of the pile 
so that the bottom of the pile lies so near the edge of the wall of the 
well so that the least disturbance of this rubbish will cause portions 
of it to fall back into the well ? 

A. No, sir; it don’t lay near enough so but what we can see the 
surface, and not near enough to rattle in. 

X Q. 174. How far is it from the surface of the ground to the top 
of the wall of the well, as it now appears ? 

A. I have never measured it. I should think it is from a foot to 
fourteen inches. 

X Q. 175. How deep was the earth over the mouth of this well 

before it was opened ? 
1684 A. I should think about six inches. 

X Q. 176. It was deep enough so that you could plow over 
the mouth of the well without striking the wall with the plow, was 
it not? 

A. Yes, sir; it was. 

X Q. 177. How wide was the space between the bottom of the pile 
of earth and rubbish recently removed from the well to the edge of 
the mouth of the well? 

A. I should think from three to five inches—I mean on the east- 
erly side. 

X Q. 178. Did you observe on the southeasterly side of the well 
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a decayed timber, which had apparently been a sleeper, upon which 
a platform over the well or something of that kind may have 
rested ” 

A. Yes, sir; there is a small stick there. 

X Q. 179 Of what kind of wood is that stick ? 

A. I don’t know; I should judge it was some hard wood. 

X Q. 180. Doesn't that stick appear to have rested upon the sur- 
face of the ground at the well as the surface appears to have been 
before this well was filled up and covered over with earth? 

A. No, sir; it does not; should think it never lay on the sur- 
face. 

X Q. 181. Where does it lay, with reference to the surface ? 

A. I should think about six inches under the surface, as it now is. 

X Q. 182. Where does it lie, with reference to the surface, as it 
appears to have been before the well was filled up and covered with 
earth? 

A. I don’t think it was ever nearer the surface than it is ‘now. 

X Q. 183. Why do you think it was never nearer the surface than 
it now is? 

A. Why, because it is not big enough for a sleeper. 

X Q. 154. Is that your only reason for this conclusion ? 

A. No, sir; ’tis beeause I don’t think that the surface was any 
lower there than it is now; it being at the lowest spot around the 
well or nearly the lowest spot. 

X Q. 185. The cultivation of this field would have a tendency to 

fill up the low places, would it not? 
1685 A. Yes, sir; 1t would. 
X Q. 186. How many years has this field been cultivated 
with plow and harrow since you knew it? 

A. Five or six years at different times. 

X Q. 187. How many years has it been thus cultivated since the 
well was filled up? 

A. Two years since, one year being the year that I finished filling 
it up—I mean cultivated by plowing. 

X Q. 188. In measuring from the bottom of the well to the sur- 
face how far above this stick you have mentioned did you measure? 

A. I should think about six or seven inches. 

X Q. 189. This stick has not been disturbed from its location 
since the well was opened, has it? 

A. No, sir; not to my knowledge. 

X Q. 190. Of what kind of wood is this strip of board with four 
cleats nailed onto it, forming a sort of ladder, taken from this well 
of which you have spoken? 

A. I don’t know; I should think it is elm. 

X Q. 191. When you commenced to clean out the well how deep 
did you go before reaching water in it? 

A. From eighteen to twenty inches. 

X Q. 192. Do you mean by-that it was eighteen or twenty inches 
from the surface of the material inside of the well and from where 
you commenced cleaning it out down to the water? 

A. Yes, sir; I do. 


we 
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X Q. mee hg you measure it? 

A. Yes, sir: I measured it. 

X Q. i. ‘Do you remember what the exact measurement was? 
\. No, sir; not the exact. 

X Q. 195. Did you make any memorandum of the measurement 
made by you in respect to this well ? 

A. No, sir; only by the stone walls of the well. 

X Q. 196. Did you mark upon the wall the point at which you 
commenced to clean out this well? 

A. No, sir; I could tell by the dampness of the stone from where 
I commenced down to the water, being about one foot of cobble- 

stone and the remarnder flat stone. 
1686 X Q. 197. Do you mean, Mr. Ballard, that the wall of the 
well had dried out down to the point where you commenced 
to clean it out before you commenced to clean it out deeper and 
where you had cleaned it out down to water you could see by the 
moisture on the wall what depth of material you had removed be- 
fore reaching water? 

A. Yes, sir; being in very hot, dry, warm days when we were 
cleaning it out. 

X Q. i198. Did you ascertain the depth of that material you re- 
moved from the well before coming to water by actual measurement 
of the moist portions of this wall? 

A. I measured the cobble-stone, being one foot, and then when I 
got it all cleaned out I measured the flat stone, being two feet, mak- 
ing in all three feet down to the bottom of the wall from the point 
where I commenced to clean out the well. 

X Q. 199. Did you measure the distance from the surface of the 
ground down to where you commenced to clean out the well; if so, 
what was the distance? 

A. No, sir; I did not. 

X Q. 200. When did you first measure the depth of water in the 
well after cleaning it out? 

A. When I got to the bottom of the well after cleaning it out; I 
measured it the same day I cleaned it out. 

X_Q. 201. What was its depth at that time”? 

A. There was about sixteen inches of water in it. 

X Q. 202. Where was this measurement made with reference to 
the centre of the well? 

A. Near the centre. 

X Q. 203. With what instrument or appliance did you make the 
measurement? 

A. With the crowbar and pocket rule. 

X Q. 204. Describe how you did it. 

A. I put the crowbar down to the bottom and one hand on 
the crowbar at the top of the water, and then laid my rule on and 
measured it. 

X Q. 205. About what was the distance from the surface of the 
ground down to the point where you commenced to clean out the 
well? 

A. Well, about eleven feet, I should think. 
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X Q. 206. How do you ascertain this distance—from what 
data ’ 
1687 A. I heard Mr. Tallman say it was eleven feet down to the 
dirt before I commenced cleaning of it out. I should judge 
it to be so. 

X Q. 207. In arriving at the distance from the surface down to 
the point where you commenced to clean it out do you take into 
consideration the depth of material which you removed from the 
well ? 

A. Why, yes; in one sense I[ do. 

X Q. 208. In what sense do you ? 

A. Why, eleven and three are fourteen. 

X Q. 209. The walls of this well contract at the bottom where the 
same is composed of thinish, flat stones, presenting an irregular sur- 
face on the interior of the well, does it not? 

A. Yes, sir; it does. 

X Q. 210. Did you not discover some indications that some of 
these thin, flat stones had been thrust under the bottom of the wall, 
and the well made deeper than it was when it was first dug and 
stoned up. 

A. They were irregular, and looked as if they were laid when 
there was water. I don’t think they were thrust under the wall. 

X Q. 211. The fact that these flat stones may have been laid when 
there was water in the well would not necessarily account for the 
rapid contraction of the bottom and the extremely irregular appear- 
ance of the wall at this point, would it? 

A. It would in some degree. 

X Q. 212. Couldn’t these flat stones have been laid under water 
so as to have presented a much more even and regular surface or 
face to the wall of the well on the interior as well as to have so laid 

them as to leave rough and angular projections therefrom ? 
1688 A. I think they could. 
X Q. 218. Are there not rough and angular projections in 
the wall at and near the bottom of this well? 

A. Yes, sir; they are not laid perfect. I mean the stones are not 
laid perfect. 

X Q. 214. When did you first see this copper strainer and sheet- 
iron tube or cylinder? 

A. At night or evening on the first day I commenced cleaning it 
out. 

X Q. 215. Do you know how these articles came to be in this well, 
or by whom they were placed there? 

A. No, sir; I do not. 

X YQ. 216. Do you know where either of these articles came from 
before they were deposited in this well ? 

A. No, sir; I do not. 

X Q. 217. Do you know how or when these articles were placed 
in this well? 

A. No, sir; I do not. 

X Q. 218. Do you know of any use or service either of these arti- 
cles had been put to before they were deposited in this well? 
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A. No, sir. 

X Q. 219. What does this sheet-iron tube or cylinder appear to be 
or to have been made for? 

A. I don’t know. 

X Q. 220. May it not have been a portion of a magazine of a 
coal stove, and does not its appearance indicate that? 

A. I could not tell what it had been. 

X Q. 221. Does not its size and appearance indicate that it may 
have been either a section of a smoke-stack used in connection with 
a steam boiler or the drum to a stove? 

A. Yes; it might have been. 

X Q. 222. Did you ever see any other strainer in appearance like 
this copper strainer, in relation to which you have here testified ? 

A. Yes, sir; I have. 


Adjourned to 9 o’clock a. m., September 28, 1880. 


1689 SEPTEMBER 28—9 o'clock a. m. 
Parties appear pursuant to adjournment, Mr. Goodrich 
for complainants and I. H. Palmer for defendants. 


X Q. 223. When and where have you seen such a strainer as this 
one in question, and for what purpose was it used? 

A. There is one in the spring that supplies water to the farm I 
now occupy. 

X Q. 224. Is that the only one of the kind you ever saw besides 
this ? 

A. No, sir. 

X Q. 225. What others have you seen? 

A. I have another one in the spring that supplies water for the 
- house where I live. I have seen others. There was one in the 
spring that supplied the Pelton farm. I don’t know of any more. 

X Q. 226. Do either of these last-mentioned strainers differ in 
any respect from this one in question ; if so, in what does the differ- 
erence consist ? 

A. They differ in size. I don’t know as they differ in any other 
respect. They are all made of copper. 

X Q. 227. Do you mean to be understood that none of these sev- 
eral strainers you have mentioned are of the same size of this, or 
that all differ from this in size ? 

A. I think they all differ in size from this one, being all smaller 
in size. I think they are all smaller in size than this one. 

X Q. 228. Have you compared, then, other strainers or any one 
of them with this one by measurement or any other way, or do you 
testify here in regard to their respective sizes solely from recollec- 
tion? 

A. I never have compared them together. Ionly compared them 
by recollection. 

X Q. 229. How long since you have seen these several other 
strainers ? 

A. I saw one about two months ago. It was the one that was in 
the spring on the Harris farm, which supplies the farm I occupy. 

64—16 
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The one that supplies the house where I now live I saw about a year 
ago. The other one I haven’t seen for a number of years. 
1690 X Q. 230. Where are these three springs you have men- 
tioned located with reference to the well in question, and 
about how far distant is each from the well ? 

A. Two of them are located in a northerly direction from the 
well—one being about half a mile from the well and the other some 
further. ‘The one that supplies the house where I live is in an east- 
erly direction, about three quarters of a mile from the well. 

X Q. 231. Are the two which are Jocated in a northerly direction 
from the well located within the region of the freshet you have men- 
tioned ? 

A. Yes, sir; they are. 

X Q. 282. By what means is the water conducted from these 
several springs you have mentioned to the several places where it 1s 
delivered ? 

A. By lead pipes and iron pipes. 

X Q. 233. In which of these springs is lead pipes used and in 
which is iron pipes used ? 

A. The one that supplies the farm that I now occupy is part lead 
and part iron ; the other one on the Pelton farm was lead pipe when 
I knew it, and the one that supplies my house is iron. 

X Q. 2384. Did you tell John W. Suggett and myself on or about 
the 29th day of July, 1880, at the barn near the house where Mr. 
Share now lives, that Hiram Wicks had been engaged in cleaning 
out the well in question that day, or that in substance ? 

A. Yes, sir; I did. 

X Q. 235. Was that true? 

A. That was true; I told them so. 

X Q. 256. Had Mr. Wicks or Weeks been there engaged in clean- 
ing out the well that day? 

A. Yes, sir; I believe he had. 

X Q. 237. How many times have you measured the depth of 
water in this well since it was reopened and cleaned out? 

A. Three or four times. 

X Q. 238. Please state the result of your measurement of the 
water in this well at each time. 

A. The first time I measured it was on the day I cleaned 

1691 it out; there was then about sixteen inches. The next time 

there was about fifteen inches, which was a few days after the 

first measurement. The next time I measured it there was about 

eight inches in it; that being about a week ago. I measured the 
last time at the request of the counsel, Mr. Goodrich. 

X Q. 239. Describe the instrument and method employed in mak- 
ing these several measurements of the depth of the water in this 
well, and state where the measurements were made with reference to 
the center. 

A. I took a strip of board and went down into the well on the 
ladder and put it down in different parts of the water in the well 
and held my hand on it at the top of the water and then took it up 
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and measured it with my rule; I did this on the last oceasion. I 
used a bar on the first two occasions, as I have already stated. 

X Q. 240. Was the bar thrust into the gravel at the bottom of the 
well and then measured from the point of the bar to the place on the 
bar above the point reached by the water? 

A. No, sir; I put the bar on the bottom of the well. 

X Q. 241. Did you allow the weight of the bar to rest upon the 
bottom or place an additional weight upon it by leaning upon it in 
making these measurements ? 

A. I allowed the bar to stand on the bottom and rest its own 
weight on the bottom of the well; it being a very hard bottom, it 
would not make any impression. 

X Q. 242. Is there not loose gravel in the bottom of this well 
which may be scooped up by the hand, and wasit not so at the time 
you made these measurements you have testified to? 

A. There was not at the first two measurements, as they were so 
close to the time I finished cleaning the well out. There was some 
in the last time when I measured it with a strip of board, but I 
measured it at the bottom under the little loose gravel; I thrust it 
down through the loose gravel to the bottom. 

X Q. 2438. When was it that you worked a crowbar down .6 or 8 
inches into the gravely bottom of this well, as you have testified ? 

A. It was the same day that Mr. Daley was there and worked a 

hole in the bottom of the well. 
1692 X Q. 244. When was it with reference to the time you meas- 
ured the depth of water in the bottom of this well on the 
crowbar, as you have testified ? 

A. It was some time after; it might have been two weeks; I 
couldn’t tell the exact time. 

X Q. 245. To what depth did Mr. Daley puncture the bottom of 
this well by working a crowbar down into it, as you have stated? 

A. I could not tell exactly what depth. He came up out of the 
well with the crowbar in his hands, and said he had worked it down 
in the bottom so far by shoving in the bar with his hands. I should 
think it was 8 or 9 inches, not seeing it measured. 

X Q. 246. Did you and Mr. Daley use the same crowbar? 

A. Yes, sir. 

X Q. 247. Please describe this crowbar, giving its length, diameter, 
and approximate weight. 

A. It was a small bar, I should think from 3 to 4 feet long, nearly 
an inch in diameter, weighing 5 or 6 pounds; I couldn’t tell ex- 
actly. 

X Q. 248. Is this well deeper at or near the center than it is next 
to the wall on either side? 

A. From my best recollection, it is deeper in the middle and the 
easterly side. 

X Q. 249. Is it not deeper in the middle than it is on the easterly 
side or either side ? 

A. No, sir; I think not any deeper than it is on the easterly side. 

X Q. 250. Has not the gravel in the bottom of this well been 
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scooped out in the center, making the bottom at that point consid- 
ert lower than the foot or base of the wall of the well? 

A. No, sir; not to my knowledge. 

X Q. 251. Will you swear positively that the bottom of this well 
at or near the center thereof is not from two to four inches lower 
than the base of the wall of the well ? 

A. Yes, sir. 

X Q. 252. Will vou swear positively that the bottom at or near the 

center is not lower than the base of the wall of the well? 
1693 A. Yes, sir. 
X Q. 253. Which is the lower of the two, the base of the 
wall of the well or the center of the bottom ? 

A. They are nearly alike. There may be some stones of the wall 
that, I think, are a little lower than the bottom of the center of the 
well, they being irregular. 

X Q. 254. On how many different days were you engaged in clean- 
ing out this well? Give the dates, as near as you are able. 

A. On three different days. I could not give the dates, as I have 
no memorandum. 

X Q. 255. Please give the month. 

A. Lthink it was in August; it might have been in July, the latter 
part. 

X Q. 256. What was the diameter of the well at its widest point? 

A. I couldn’t tell exactly; some few inches over two feet. 

X Q. 257. Did you ever measure it at the point of its greatest 
diameter ? 

A. No, sir; not exactly, I had an ordinary carpenter's square, 
and it was some few inches wider than that was long. 

X Q. 258. About how many inches over two feet is the greatest 
diameter of this well? 

A. It may be five or six inches and it may be a little more. 

X Q. 259. About how far above the bottom of the well has it the 
greatest diameter? 

A. About half or two-thirds of the way up; I should think some 
6 to 11 feet from the bottom. 

X Q. 260. It is in shape a little like the interior of a cask standing 
on one end, is it not? 

A. Yes, sir; is is somewhat like it, being smaller at the bottom 
and top. 


Adjourned to 2-o’clock p. m. 


1694 2 O'CLOCK P. M. 
Parties appear, pursuant to adjournment, same as before. 


X Q. 261. Is it not possible for two men at the same time to work 
in this well, supposing one to be posted on a ladder above the 
other ? 

A. They couldn’t dig to clean the well out; not one above the 
other on the ladder. 

X Q. 262. Could not a pipe be driven in the bottom of this well 
by placing a scantling or timber on the upper end of this pipe, and 
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driving on the upper end of the scantling or timber, while the scant- 
ling or timber was held in position on the upper end of the pipe by 
a person stationed in the well? 

A. No, sir; I think not; unless the pipe was held. 

X Q. 263. Could it be done if the pipe was held ? 

A. Yes, sir. 

X Q. 264. Might not a pipe also be driven in the bottom of this 
well by using a maul or sloiies with a short handle, say one foot in 
length, by a person standing within the well ? 

A. I don’t know ; I should think it couldn’t be; not in the middle 
of the well. 

X Q. 265. Could it not be driven at one side of the well close up 
to the wall, with a sledge having a handle nearly two feet in length ? 

A. Yes, sir; I think it could. 

X Q. 269. Could it not also be driven with a sledge by a person 
standing within the well, and grasping the handle of the sledge with 
the handle upwards in a perpendicular position and chucking the 
same down upon the pipe after the manner of a churn dasher in a 
common dash-churn. 

A. Yes, sir; I think it might, with some difficulty. 

X Q. 267. Were you engaged in cleaning out this well during a 
part of three consecutive days ? 

A. No, sir; there were davs betwixt. 

X Q. 268. How many days elapsed after you began to clean 
1695 out this well, and before it was completed, including the day 
you began and the day you ended the work of clearing out 

the well? 

A. I couldn’t tell exactly ; there might have been five or six or 
seven. 

X Q. 269. Was the work of cleaning out the well all done within 
the same week ? 

A. I couldn’t tell. 

X Q. 270. Can vou not tell whether or not a Sabbath intervened 
between the time of beginning and the time of completing the work 
of cleaning out the well? 

A. I couldn’t tell; there might have been a Sabbath betwixt; I 
think there was, according to my best recollections. 

X Q. 271. Are you positive that the three days on which you were 
engaged in cleaning out this well were not consecutive days ? 

A. Itis my impression they warn’t; I believe they were not; I 
am about positive they were not. 

X Q. 272. On what day of the week did you begin the work of 
cleaning out this well ? 

A. I don’t know what day; I know it wasn’t Sunday. 

X Q. 273. What day of the week did you complete the cleaning 
out of this well? 

A. I do not know, as I have no memorandum. 

X Q. 274. Do you never keep a diary or memorandum of anything 
you do? 

A. Yes, sir. 
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X Q. 275. Why did you not of this; did you not expect, at the 
time, to = examined on oath respecting it? 

A. I thought it was of no consequence ; I never expected to be 
examined ; had no such expectations at all. 

X Q. 276. Did you not know there was litigation going on in 
which thi well formed a conspicuous part ? 

A. I knew Mr. Moses T. Tallman had been examined; I did not 
know it was in regard to that well. 

X Q. 277. Did you not know Mr. Tallman had been examinea in 
respect to that well where the windmill stood,and had you not been 
so informed ? 

A. No, sir; I had not been so informed at the time I cleaned out 

the well. 

1696 X Q. 278. Did you know, or had you been informed at that 
time, that any other person or persons, aside from Mr. Tall- 
man, had been examined in respect to this well, and was it 

not the subject of considerable comment in the neighborhood where 

you reside ? 

A. No,sir; I did not; there was talk about their being examined, 
but I did not know enough about it to know what it was about; I 
had enough business of my own to attend to. 

X Q. 279. Did you not have a talk with Mr. Suggett and myself 
on or about the 29th of July last, at the barn near the house where 
Mr. Share now lives, about this well; and did you not, in that con- 
versation, speak about the excitement over this well, ‘and the wit- 
nesses who had been examined in relation thereto, and was this not 
before you began cleaning out this well ? 

A. There was a few words passed between myself and two gentle- 
men at the barn; I learned afterwards they were Mr. Suggett and 
Mr. Palmer; it was about the time mentioned; there was nothing 
said then about any excitement there; I can give about what the 
coversation was, if desired. I did not know the men at the time, 
and I should not have recognized them if I had seen them again 
anywhere else. I don’t remember as anything was said about the 
witnesses; think there was not; this was before my commencement 
of cleaning out the well. 

. Q. 280. State the conversation, giving what each said. 

. That I could hardly do, giving what each said ; that is what I 
mean; they,one of them or both, inquired and wanted to know who 
had been cleaning out the well, and I told them it was Weeks 1 sup- 
posed had been there. They wanted to know what kind of a man 
he was, and I answered them according to my judgment. Soime- 
thing was said about people going to see this well, being the well 
here in question. On reflection, I think there was something said 
about the irons of the windmill, and whether I had given consent 
to have them taken away, and [ told them I had not—a part had 
been taken away. The man who had took them away saw my wife, 
and lett his name, saying if it was not right he would make it so 

when I came to Cortland. 

1697 XQ. 281. Was not someting said in that conversation 

about witnesses and testimony ? 


\ 
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A. No, sir; I think not. 

X Q. 282. Did Mr. Parsons or any one on behalf of the complain- 
ants disclose to you the purpose for which they desired this well to 
be reopened and cleaned out ? 

A. No, sir; they did not. 

X Q. 283. Are you sure of that? 

A. Yes, sir. 

X Q. 284. Did they not tell you why they wished this well cleaned 
out? 

A. No, sir. 

X Q. 285. Did anybody tell you what the well was to be cleaned 
out for; if so, who told you? 

A. No, sir: no one told me. 

X Q. 286. Did not you regard it as a strange proceeding that a 
stranger should desire to reopen and clean out a well located in a 
field on a farm occupied by you without explanation why or where- 
fore he wished to clean it out? 

A. I did rather; I thought there was something he wanted to find 
out, and I gave e hita leave to clean it out. 

X Q. 287. Did you not understand or have a suspicion that this 
well was to be cleaned out for some purpose connected with the 
driven-well controversy, and that if you cleaned it out you were 
quite liable to be called as a witness in relation thereto ? 

A. I knew nothing of the driven-well controversy. I work for 
pay. He said he would pay me well if I would clean it out. I had 
no suspicion of being a witness, and thought nothing about that. 

X Q. 288. Have you been paid; and, if so, how much for cleaning 
out this well? 

A. I have been paid very well, about seven dollars, by N. J. Par- 
sons, one of the complainants. 

X Q. 289. Why do you say you have been paid about seven dol- 
lars; don’t you know the exact amount ? 

A. No,I don’t; there was some other little work mixed in with it 
that 1 did for Mr. Parsons; the other work was, I went to Preble 

with him once to help him carry the pump to get it fixed. I 
1698 furnished him grain to feed his horses one day ‘when he come 
up, and it was all paid together. 

X Q. 290. Has Mr. Parsons or any one on behalf of the complain- 
ants paid you any other sum or sums or made you or your family 
any presents or promises of reward of any kind? If so, state the 
facts in relation thereto. 

A. They have paid me no more than two dollars a day for the 
time I have been down here; they have never made any presents 
or promises to make any; I don't know about making any presents 
to my family, but I guess they have not, or I should have known it; 
I guess they don’t know my family. 

X Q. 291. How far do you live from where Moses T. Tallman now 
lives? 

A. The distance is from 30 to 40 rods, I should think ; it may be 
a little more. 
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X Q. 292. Do you usually pass his house in going to the westerly 
part of this farm where Share now lives? 

A. Yes, sir; I do. 

X Q. 293. How many consecutive days intervened between the 
time you commenced to clean out this well and the day on which 
you finished it? 

A. I couldn't tell exact; there might have been two or three. 

X Q. 294. Were you engaged in cleaning it out on any two con- 
secutive days; if so, was it at the beginning or at the close of the 
work ? 

A. I think not; I think I worked a part of a day and then skipped 
a day, and then worked a part of a day and skipped two or three 
days, and then the next time finished it. 

X Q. 295. Was Mr. Share in the well during any portion of the 
time you and he were cleaning it out? 

A. No, sir; he was not. 

X Q. 296. Did the water which came into this well run in at the 
bottom of the wall or run in above the bottom ? 

A. It came in at the bottom and so up the wall about five or six 
inches. 

X Q. 297. Were you ever at the bottom of the well at the house 

where Share now lives? 
1699 A. No, sir. 
X Q. 298. Is that well entirely dry now or is the water so 
rily as not to be fit for use? 

A. It is so dry that you can see half of its gravelly bottom, being 
no water there. 

X Q. 299. Have you ever been at the place on the farm of Moses 
T. Tallman when a steam shovel or excavator has been at work this 
summer by the railroad ; and, if so, did you observe the character 
of the earth at the excavation made there, and how does it compare 
with the material of which the earth about this well and at the bot- 
tom of it is composed ? 

A. Yes, sir; I have been at the place referred to and observed the 
character of the earth there, it all being gravelly soil ; that on 
the farm of Mr. Tallman being more of an equal gravel—I mean 
not being much dirt or many big stones mixed with it. 

X Q. 300. Is it similar in kind and character at this excavation 
and at the well? 

A. Yes, sir; somewhat. 

X Q. 3501. Where is this excavation by the railroad with reference 
to this well and how far distant ? 

A. It is in a southeasterly direction and about half a mile distant. 

X Q. 302. Is there any visible inlet to either of the Tully Lakes 
about which you have testified ? 

A. I don’t know; I am not much acquainted with the Tully 
Lakes. 

X Q. 303. What is the character of the water in the Tully Lakes? 

A. I don’t know. 


Cross-examination closed at 5 o’clock and 20 minutes p. m., Sep- 
tember 28. 
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Adjourned to September 29th, 1880, at 9 o’clock a. m. 


1700 SEPTEMBER 297TH, LSSO—9 o’clock a. m. 
Parties appear, pursuant to adjournment, same as before. 


Redirect examination by Mr. Goopricu: 


R. D. Q. 1. Mr. Ballard, up to the time that Mr. Parsons called to 
have you point out the place of this well in question, had you known 
or heard anything, and, if so, to what extent, of there being a con- 
troversy in relation to what is called the driven well? 

A. Yes, sir; I have heard something about it. 

R. D. Q. 2. Have you ever had a driven well on the farm or prem- 
ises you have occupied ? 

A. No, sir. 

R. D. Q. 3. Up to the time Mr. Parsons so called on you had you 
ever heard from either of the Mr. Tallmans or anybody else that 
the well you pointed out to Mr. Parsons was claimed in any sense to 
be a driven well? 

A. No, sir. 

R. D. Q. 4. What request, in respect to this well in question, did 
Mr. Parsons at that time make to you? State what he said at that 
time. 

A. He said he wanted to find that well; he wanted to clean it 
out, to know whether it was a dry well or whether there was water 
in it; he asked me if I could show him the place where the well 
was; I told him I could, and did do so. 

R. D.Q. 5. When you went down to the place where the well was 
with him did you see that he had any tools there or nearthere? If 

so, what? 
1701 A. Yes, sir; he had a crowbar and an iron sledge, I be- 
lieve, and an old driven-well pipe, I should call it; I don’t 
remember as he had any more, but still he might; he borrowed my 
shovel; I remember that; it was a round-pointed shovel. 

R. D. Q. 6. Did he then and there state to you anything as to what 
he wanted your consent to his doingin reference to this iron pipe 
you speak of? 

A. No, sir. 

R. D. Q. 7. Did he say anything as to driving that pipe into the 
ground within or near the well? If so, for what purpose did he 
state ? 

A. When I came there the second time he said they had drove a 
pipe down in, but did not succeed in getting it down very far, so 
they went to work cleaning the well out; the second time I referred 
to was the same secund time referred to on my direct examination. 

R. D. Q. 8. State what, if anything, Mr. Parsons, at either the first 
or second time you were there, stated to you what his object was in 
thus reopening the well. 

A. He said he wanted to clean it out to the bottom of the wall to 
know if there was any water, and to know how much there was in 
that well, if any; there were the two men I spoke of in my direct 
with him. 
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R. D. Q. 9. How long did you remain atthe well on the two occa- 
sions on the first day you were at the well, when Mr. Parsons and 
the two men were there at work ? 

A. Not but a very short time; I should say not over about five 
minutes; I should say about five minutes the first time and not 

quite so long the second time. 
1702 R. D. Q. 10. Do you know how long they worked there 
that day in cleaning out the well? | 

A. No, sir; not exactly; I should think about four or five hours ; 
perhaps a little more; they worked down to about five o’clock, or a 
little later. 

R. D.Q. 11. When did you next see Mr. Parsons with reference to 
the time he and the men commenced cleaning out the well ? 

A. I saw him that night. 

R. D. Q. 12. Did anything further occur then in respect to clean- 
ing out the well. If so, state. 

A. Yes,sir; he said he had been and seen some one about clean- 
ing out the well—about cleaning it further out; he said Mr. Weeks 
would come and do it. 

R. D.Q. 13. Do you know whether Mr. Parsons and the two men 
left to return to Cortland or not? 

A. Yes, sir; they did. 

R. D.Q. 14. When was Mr. Parsons next there when you saw 
him? 

A. I should think two or three days after; at the time he spoke 
to me about cleaning out the well; it was at the same time as I have 
stated on my direct. 

R. D. Q. 15. How long was he there then? 

A. Not but a short time; I should think he was there about a half 
an hour. 

R. D. Q. 16. When did you next see him there? 

A. I don’t know exactly; some days after; it was the day Mr. 
Share and I commenced to clean it out. 

R. D. Q. 17. How long did he remain there then ? 

A. A tew minutes, 

R. D.Q. 18. Did he make any request of you then as to your work 
in cleaning out the weil? 

A. Nothing; only he wanted it cleaned out. 

R. D.Q. 19. Leall your attention toa statement made by Mr. Share 
in his testimony that his recollection is that the sheet-iron tubing 
and copper strainer were dug out and sent up, as he thinks, on the 
second day you and he worked in cleaning out the well, and ask you 
to state whether that in anywise enables you to change vour own 
statement,on your direct examination, that these articles were found 

on the first day you worked. 
1703 A. No, sir; it does not; they were sent up on the first day. 
R. D. Q. 20. After these articles were found and Mr. Parson’s 
attention was called to them, state whether he did or not repeat his 
request that you should go on and clean the well out down to the 
bottom of its wall, so as to ascertain what quantity of water there 
Was at the bottom. 
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A. Yes, sir; he did. 

R. D. Q. 21. How long after you had put this copper strainer 
and sheet-iron tubing in your granary, as you have stated on your 
direct you did, did Mr. Parsons call for and obtain them ? 


Adjourned to 2 o’clock p. m. 
| 2 o’CLOCK P. M. 

Parties appear, pursuant to adjournment, same as before. 

1704 R. D. Q. 22. What was done with the copper strainer and 
sheet-iron tubing at the close of your work in cleaning out the 
well on the day they were found in the well ? 

A. I took them up to the barn and put them in the granary; I 
kept them there, I should think, about a week or so, until Mr. Par- 
sons called for them, and then gave them to him. 

R. D. Q. 23. What occasioned so much time in the work in your 
cleaning out the three feet of earth remaining at the bottom of the 
well when you commenced cleaning it out ? 

A. The water; and I had other work to attend to on my farm 
during the same days; in cleaning out the well I spent with my 
hired man from four to five hours the first day and from three to 
four the second and about three hours the third day. 

R. D. Q. 24. Did you employ any pump or pumps on either of the 
days in assisting to get rid of the water; if so, on which days, and 
who furnished the pump or pumps? 

A. Yes, sir; we had a pump on one of the two last days men- 
tioned, and I think it was the last day furnished by Mr. Parsons; 
the pump gave out and we had to bail the water out with a pail; 
Mr. oe assisted part of the time in pumping and bailing. 

R. D. Q. 25. When you re-examined the well in company with 
Mr. Daley and the others, as you have mentioned, state whether Mr. 
Parsons furnished another pump to get the water out of the well, 
and was it used on that occasion. 

A. He furnished a pump which I should think was the same 
pump repaired; when first used it was lengthened out with tin, but 
when used on this day it was lengthened out with galvanized iron, 
and then worked well; the orifice of the pump used was a little over 

three inches, | should think; worked by hand. 
1705 R. D. Q. 26. Now, Mr. Ballard, state what the appearance 
of the wall that was laid up of flat stone at and near the bot- 
tom of the well, as to having been in the well for a leng time, and 
whether they presented in this respect the same appearance as the 
wall above made of cobble-stone, as you have stated. 

A. The flat stone at the bottom of the well appeared all alike; 
they appeared to have been in the well ever since it was dug or 
stoned ; tbe cobbles appeared to be the same. 

R. D. Q. 27. Was there any appearance visible to you of the flat- 
stone part of the wall at and near the bottom of the well and for 
two feet up, as you have stated, having been recently put into the 
well? 

A. No, sir; they were all of one appearance. 
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R. D. Q. 28. Would it be possible, do you think, to put in under 
a cobble-stone wall, such as is in this well, an extended wall by 
using flat stone two feet down and part way through water, at the 
same time sinking the well down for that distance? And state 
whether, if it be possible to do it, the work would be difficult and 
dangerous, and how long it would take, in your judgment, to do it, 
if it could be done. 

A. I should think it would be most impossible; if it could be 
done it would take a much longer time than it would to tear up the 
whole wall of the well and build it all over new, and it would be 
very difficult and dangervuus to do it. 

R. D. Q. 29. Is it common and easier to lay up a wall of a well 
with flat stone through water than it would be by using cobble 

stones? | 
1706 A. I don’t know as it is common on these cobble-stone 
flats, but it is much easier to lay flat stone in water than 
cobbie-stone. 

R. D. Q. 30. State whether you had known, by information, that 
a controversy had sprung up in relation.to the driven well, so 
ealled, previous to the time Mr. Parsons called on you for the open- 
ing and examination of this well in question. 

A. Yes, sir; I had, but paid little or no attention to it. 

R. D. Q. 31. State now whether, during the opening and examina- 
tion made of this well in question, you came to think that such 
opening and examination was connected with that controversy be- 
tween some parties, and how early in the opening and examination 
you began to think so, if you can tell. 

A. Yes, sir; I did have some suspicion after I had worked at the 
cleaning out of the well, and by hearing talk by other persons I be- 
come to learn from time to time that it did have some connection 
with some controversy in regard to the driven well. I think it was 
about the third time I saw Mr. Parsons; by his coming up three 
times I began to think it had some reference to some controversy. 
I had heard something about some controversy about the driven 
well, and had some suspicion the cleaning out of this well had some 
connection with that controversy before I began to clean it out with 
my hired man. 

R. D. Q. 82. You have spoken on your cross-examination of 
having found, in cleaning out the well, a grist-mill elevator cup. I 
ask you to say whether the article now presented to you is that cup. 

If so, please describe it. 
1707 ~=A. Yes,sir; itisthesame. I think, on examining it, it 
is tin. It has the appearance of being very old and rusted 
out and bent in on one side. It is about 5 inches across it and 44 
inches deep, and is rusty and dirty. 

R. D. Q. 33. Since this well has been cleaned out, as you have 
stated, has it been open and accessible to everybody who desired to 
visit it, and has there been for the whole or most of the time a ladder 
in it, enabling them to enter and go to the bottom ? 

A. Yes, sir; it has been so open, and the ladder has been in the 
well most all of the time. 
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R. D. Q. 34. How small is the smallest of the gravel that com- 
poses the gravelly bottom of this well ? 

A. It is very small; from very small up to as big as a hen’s egg, 
or bigger. 

R. D. Q. 35. Now, Mr. Ballard, you have spoken on your cross- 
examination of seeing a pipe or rod sticking up out of the well 
during the four years that you first lived on these premises, in the 
house where Mr. Share now lives. State, now, what is your recol- 
lection as to having seen that pipe or rod sticking up out of the 
ae after this freshet you have spoken of, which partly filled up the 
well. 

A. I think, according to my best recollections, I saw it after the 
freshet. 

R. D. Q. 36. Do you recollect whether the freshet occurred before 
or after June, 1864? 

A. I couldn’t say for certain, but I think it was after 1864, but it 
may have been before. I think it was the last of March or in April 
of one of the four years that I lived there. 


Redirect closed at 4.30 o’clock p. m., September 29, 1880. 


Recross-examination by Mr. PALMER: 


R. X Q. 1. Was the grist-mill cup now produced before you, the 
copper strainer, and sheet-iron curb or tube marked, scratched or 
scarred by any recent marks when you found them in the well as 
you have testified ? 

A. No, sir; not to my recollection. 
1708 R. X Q. 2. Was the earth surrounding this grist-mill ele- 
yator cup or the sheet-iron tube or curb which you found in 
the well colored with iron rust? 

A. By moving the earth it all got mixed up so I couldn’t tell as 
it was. 

R. X Q. 3. You did not, then, discover that the earth surround- 
ing these articles in the well where you found them bore any traces 
of discoloration by iron rust, did you ? 

A. No, sir; that would be impossible in this water and dirt, to 
discover any discoloration. 

R. X Q. 4. How many times did Mr. Parsons see you or visit you 
with reference to this well in question before you delivered up to 
him the articles you found in the well ? 

A. Two or three times. I couldn’t tell the exact number of times. 
It might have been four times, but I think not over three. 

R. X Q. 5. Where did you first meet him when he proposed any- 
thing respecting this well in question ? 

A. Atmybarn-yard. The two men, Blanchards, that helped clean 
out the well were with him. I did not know their names then. 

R. X Q. 6. When or where next did you see him, and who was 
present, after that day ? 

A. I think it was two or three days afterwards. He came up to 
the farm. I don’t know as any one was present. 

R. X Q. 7. Was that the occasion when he engaged you to clean 
out the well? 
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A. Yes, sir; I think it was. 

R. X Q. 8. At what place on the farm did you see him on this 
last occasion ? 

A. Somewhere near the barn. 

R. X Q. 9. What was he doing when you first’ saw him on this 

occasion ? 
1709 A. He wasn’t doing anything. 
R. X Q. 10. Where were you when you first saw him on 
this occasion ? 

A. I think I was up near the house. 

R. X Q. 11. Which way from the barn was he at that time? 

A. West from the barn. 

Rh. X Q. 12. Was he in the highway? 

A. He came into the barn-yard from the highway. He was not 
in the highway when I first saw him. He was either in the barn- 
yard or the lot north of the barn when I first saw him. Thatis not 
the lot in which this well isin. The. barn I speak of is the one 
near where Share now lives. 

Adjourned to 9 o’clock a. m., September 30th, 1880. 


SEPTEMBER 30TH, 1880—9 o’clock a. m. 
Parties appear, pursuant to adjournment, same as before. 


R. X Q. 13. What time of the day was this when you first saw 
Mr. Parsons on the occasion referred to? 

A. Well, I couldn’t tell just the time. It might have been in the 
forenoon and it might have been in the afternoon. I couldn’t tell. 

R. X Q. 14. rn as this the occasion when he engaged you to clean 
out this well: i if not, when did he so engage you, with reference to 
this time? 

A. I think that was the time that he engaged me to clean out the 
well. 

R. X Q. 15. Was Mr. Share present when he engaged you, and 
where did the conversation take place? 

A. No, sir; I think not. We were somewhere near the barn, or 
~ Mes me 

©. 16..Was this the same occasion when Mr. Parsons stated 
to you “9 he ad employed a man to clean out this well, but he had 
fuiled to do so, as you have testified in substance ? 
A. No, sir; it was not. 
1710 R. X Q. 17. When was it, with reference to that time? 
A. It was the time before that time. 
X Q. 18. Do you mean that the occasion when Mr. Parsons 
Ped he had employed a man to cléan out this well, and he had 
failed to do so, was after this and the next time you saw him ? 

A. Yes; it was. 

R. X Q. 19. Mr. Ballard, if I have understood your testimony 
here given, you have testified that on the second occasion, after the 
day Mr. Parsons and Blanchards were there, Mr. Parsons told you 
that he had employed a man to clean out the well to the bottom, 
but he had failed to do so, or this in substance, and that Mr. Par- 
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sons then proceeded to engage you to complete the cleaning out of 
the well, and that this was on the occasion of Mr. Parson’s second 
visit ; is not thisso? And, if not so, please state fully how it was. 

A. Yes, sir; it was so; I know that Mr. Parsons and the Blanch- 
ards had cleaned it out, down a certain distance, and that Mr. Weeks 
had cleaned out some of the well. 

R. X Q. 20. Did Mr. Parsons say anything in that conversation 
about Matthias Van Hoesen ; if so, what was it? 

A. Yes, sir; he had been to Preble, and said he had seen Mr. Van 
Hoesen, and he, Van Hoesen, would get Mr. Weeks to finish clean- 
ing out this well; he did not speak of having personally employed 
Mr. Weeks to clean the well. 

R. X Q. 21. Had Mr. Parsons been to the well that day before he 
employed you to clean it out, as you understood ? 

A. Yes, sir. 

R. X Q. 22. Who was with him, if anybody? 

A. I think he was alone. 

R. X Q. 23. Did you see him at the well before he engaged you 
to clean it out on that day? 

A. No, sir; I did not. 

R. X Q. 24. Did you see him at the well that day after he had 
engaged you ? 

A. No, sir; I think not. 
1711 R. X Q. 25. Was there a field of corn between the highway, 
running north and south past Share’s house, and this well ; I 
mean on the east side of this highway running north and south? 

A. No, sir; there was not. 

R. X Q. 26. Was there not then a field of growing corn east and 
southeast of the barn, situated near this highway and near Share’s 
residence. 

A. Yes, sir; there was. 

R. X Q. 27. Did not that bring the field of corn between this well 
and the highway ? 

A. It did, in a southerly direction. 

R. X Q. 28. Was Mr. William E. Tallman in his lifetime a man 
that talked much or boasted of improvements or appliances which 
he had invented ” 

A. He was a man who talked considerable, but he never boasted 
of his improvements or inventions in my presence, to my knowledge. 

R. X Q. 29. If William E. Tallman went to this well in 1859 
with his hired hands, and in the bottom of this well drove this per- 
forated pipe (here marked for identification), thereby constituting a 
driven well, and had afterwards said nothing about it toany one, do 
you regard it as remarkable or strange or unusual that you heard 
nothing about it that you can now remember, or that you had never 
heard that Mr. Tallman had constructed a driven well within this 
well in question ? 

A. I think I should have heard through Mr. Tallman or his 
— hands if there had been a pipe drove in the bottom of that 
well. 
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R. X Q. 30. How could you have heard of it from Mr. Tallman 
if he had said nothing about it? 

A. I think he would have told of it. 

R. X Q. 31. The question put to you provided that he should not 
tell of it; how could you hear of it from him if he said nothing 

about it was the question ? 
1712 A, 3 could not. 

R. X Q. 32. Did Mr. Parsons say or intimate to you when 
he engaged you to clean out this well that any articles might be 
found therein, or did he make any request of you respecting articles 
which you might find therein? If so, state what he said in this re- 
spect. 

A. No, sir; he did not. 

R. X Q. 35. What led you to preserve the articles you say you did 
find in this well so carefully as you did and deliver the same to Mr. 
Parsons? 

A. Nothing, only I knew that this copper strainer was of some 

value, and [ thought I would show them to Mr. Parsons. 

R. X Q. 34. The sheet-iron tube and the elevator cup were of no 

ralue whatever, were they ? 

A. No, sir; not to me. 

R. X Q. 35. Did you lock them things up together in your granary 
after taking them from the well? 

A. No, sir; I did not. 

R. X Q. 36. Did you place them all together in the granary; if 
not, what did you do with them? 

A. When I brought them from the well I took them up near the 
barn; I left them there until Mr. Parsons came; I showed them to 
Mr. Parsons, and he told me to take care of them; I then put them 
in the granary, but didn’t lock them up, only as we lock the barn 
every night. The granary is in the barn. 

R. X Q. 37. On which of the three days on which you worked at 
cleaning out this well do you now say you found these articles, as 
you have testified ? 

A. The first day. 

R. X Q. 38. Why did you continue cleaning out this well after 
you had found these articles; had you not accomplished the pur- 

pose you had in cleaning it out? 
~ A. I continued cleaning at Mr. Parson’s request to clean it to the 
bottom. 

R. X Q. 39. Were not the stone at or near the bottom of this well 

flat field stone, or were they taken from a quarry? 
17138 A. I should think they were flat field stone. 

Rn. XN Q. 40. Do you mean to be understood as testifying 
that you could discover any difference between. the flat stone in the 
wall of this well and any other flat field stone similarly situated, 
however recently the same may have been placed in the wall or 
under the wall of this well? 

A. Yes, sir; by handling stones they are liable to get broke, and 
a stone newly broke has a different appearance from them where 
they have been in the well for years. 
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R. X Q 41. Were any of these flat stone in the well at or near the 
bottom of this well broken by you or any one during the time this 
well was being cleaned out? 

A. I did not see at or near the bottom of the well any stone that 
had been newly broken. 

R. X Q. 42. Defendant’s counsel here presents to the witness a 
fragment of stone, which he examines. State how this stone com- 
pares in appearance with the flat stones in the well near the bottom 
of this wall and whether or not you can tell from its appearance 
that it was or was not taken from the wall of this well. 

A. It looks something like the stones in the wall near the bottom 
of the well by its being flat. I can’t tell from its appearance 
whether it was or was not taken from the wall at the bottom of this 
well, but I should think not, on account of its having dry dirt on it. 

R. X Q. 43. Is that the only reason you have for the opinion that 
it was not a part of the wall of this well previous to the time when 
it was cleaned out? 

A. I think it wouldn’t be so dirty if it had been in the wall near 
the bottom of this well. 

R. X Q. 44. Is there anything else about it to distinguish its ap- 
pearance from that of the flat stone in the wall of this well? 

A. It is not so large as the flat stones near the bottom of this 
well. I see nothing else to distinguish its appearance from the flat 
stones in the wall near the bottom of this well. 


Adjourned to 2 o’clock p. m. 
1714 2 o'CLOCK P. M. 
Parties met, pursuant to adjournment, same as before. 


R. X Q. 44. In answer to question 29, redirect, you say, “It is 
much easier to lay flat stone under water than cobble-stone.” Is it 
not as much easier to make a wall of flat stones than cobble-stones 
out of water as it is in water? 

A. I should say no, sir; not in a well. 

R. X Q. 45. Is it not much easier to make a wall of flat stones 
than cobble-stone in any place or location; and, if so, is that all 
you mean by your answer to question No. 29, redirect examination ? 

A. "Tis much easier to lay a wall of flat stone, where it hasn’t any- 
thing to support it, than cobble-stones, and I mean except in water. 

*R. X Q. 46. W here a well is being walled up with stone, is not 
the earth outside the wall a support to it, and is it not usually filled 
in as fast as the well is raised ? 

A. It is a support. I never walled up a well. I don’t know 
whether they fill in or not, but I think not. 

R. X Q. 47. Where have you been stopping since the close of the 
cross-examination ? 

A. I have been here the most of the time. 

R. X Q. 48. Have you boarded and lodged at the Messenger House 
in this village, in company with the complainants’ counsel, during 
your examination here ? 

A. Yes, sir; I have boarded:and lodged at the Messenger House; 
some of the time I have been in their company and others. 

66—16 
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R. X Q. 49. Have you conversed with complainants’ counsel about 
the evidence you had given and were to give on your examination 
here since the close of the cross-examination on the afternoon of Sep- 
tember 28th? 

A. We have talked together about different things connected with 
my evidence and other things. I don’t recollect much what has 
been said, , 

R. X Q. 50. How many times and when and where have you so 

talked together? 
1715 A. It may be two or three times; at different places. I 
have not kept a record of it. 

R. X Q. 51. Was your attention called in either of these conver- 
sations to the difference between your testimony and that of Mr. 
Share in respect to the day when you found the articles, you have 
here produced, in this well, as you have testified ? 

A. I don’t know but what it might have been. J remember Mr. 
Goodrich stated we didn’t differ much in our testimony. I remem- 
ber I told him we couldn’t very much, being both together there at 
the well. 

R. X Q. 52. Was anything said as to which of the two was correct, 
as between yourself and Mr. Share? 

A. I don’t remember hardly what was said. 

R. X Q. 53. Did you ever know a gentleman by the name of 
Thomas, sometimes called Jeff. Thomas? If so, did he ever live in 
Preble? And please give the location of his residence. 

A. I knew a man by the name of Jefferson Thomas, living in the 
town of Preble; he was a miller and lived near Mr. Stanton’s grist- 
mill; that is the one referred to, I suppose. 

R. X Q. 54. When was that that he lived near Stanton’s grist-mill, 
and where did you reside at that time? 

A. It was some years ago. I think I resided at the same place I 
do how. 

R. X Q. 55. How far distant was your residence from his? 

A. If I lived where I do now it was but a short distance. 

R. X Q. 56. Did you enter his cellar one night without his per- 
mission, and were you found in his cellar in the night time? 

A. No, sir. 

RK. X Q. 57. Were you detected in stealing pork from the cellar of 
Mr. Thomas while he lived in Preble, and did you settle and coin- 
promise that affair? 

A. No, sir. 


Defendant’s counsel here requests the notary to mark for 

1716 identification a fragment of stone, respecting which the wit- 

ness, ‘Thomas Ballard, has been questioned on his recross- 

examination, as “ Defendant’s Exhibit, for Identification, A, H. J. 
M.,” and the notary here marks the same as requested. 


Recross-examination clused at 3.25 o'clock p. m., September 30th, 
18580. 
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By Mr. Goopricu: 


R. D. Q. 1. Mr. Ballard, you have now testified to and have an- 
swered the two last questions put to you by the counsel for the de- 
fendant. State now whether you ever knew or heard from anybody 
that either the Mr. Thomas referred to or any other human being 
ever suggested or in any way imputed to you the charge of having 
been in Mr. Thomas’ cellar without his permission, either in daytime 
or night time, or of having stolen pork from him or his cellar or 
from anybody else until these questions were put to you by defend- 
ant’s counsel at the close of the recross-examination here before the 
notary. 

A. No, sir; I never did. 

R. D. Q. 2. What were the relations, as to being friendly or other- 
wise, existing between you and Mr. Thomas referred to, from the 
time that you commenced living neighbor to him down to the time 
of his removal away from the neighborhood ? 

A. We were very friendly ; I recollect Mr. Thomas more distinetly 
since he has been spoken of; often used to visit with him over to 
the mill, and we were on very friendly terms. 

R. D. Q. 3. In your answer to recross-question 35 you say you 
thought you would show the articles found in the well upon your 
cleaning it out to Mr. Parsons, and that you did so. State now why 
you did so—from what motive or consideration did you show them 

to him. 
1717 A. I had heard something about a driven-well contest and 
it wasn’t much trouble to bring them up, so I thought I would 
and show them to him. 

R. D. Q. 4. Had you any idea, without actually knowing, that 
they might possibly be of service to him in the driven-well contest 
you had heard about, as evidence? 

A. I had some suspicion that they might be of some service, with- 
out knowing as evidence. 

Complainants’ counsel asks the notary to mark the grist-mill ele- 
vator cup found in this well by this witness as “ Complainants’ 
Exhibit H for Identification, H. J. M.,” to be produced before the 
court, and the notary so marks it, the same being (for the present) 
left with the notary. 


Redirect examination closed. 


Re-recross by Mr. PALMER: 

R. R. X. Q. 1. Did you know or had you heard at the time you 
found these articles in the well that Mr. Parsons had any interest in 
or connection with the driven-well controversy ? 

A. No, sir; I didn’t know Mr. Parsons. 

Redirect by Mr. Goopricu: 


R. D. Q. 1. Did you suspect that Mr. Parsons, when he did get 
you to clean out this well, had some connection as agent or otherwise 
in the driven-well contest that you had heard of, and was it for that 
reason that you showed him these articles found in the well? 
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A. I had suspicion he had something to do with it, as otherwise 
he would not have been up there, and for that reason I showed them 


to him. 
(S’g’d) THOMAS BALLARD. 
Subscribed and sworn to — me this 30th day of September, 1880. 
(S’g’d) H. J. MESSENGER, 


Notary Public. 


1718-1721 Examination closed at 4.25 p. m., this 30th day of 
September, 1880, and adjourned. 


I hereby certify the foregoing record, composed of 277 pages, to be 
the original record and testimony and statements and the whole of 
said record in this case, this 30th day of September, 1880. 

[ SEAL. ] (S’g’d) H. J. MESSENGER, 
Notary Public. 


(End.:) Andrews et al. vs. George Leland. Depositions of Orrin 
W. Pratt et al. Opened and filed May 10,1881. E. R. Mason, clerk. 
1722 12.20 p. M. 

Then came CuestER P. Hurp, who, being duly sworn, testi- 
fied as follows: 


First direct : 
Q. 1. State your name, age, residence, and occupation. 
A. Chester P. Hurd; age, 57; residence, Batavia; 1 have charge 
of a planing-mill. 
12.55 P. M. 
Further examination of this witness postponed until half past one 


p. m. 


Half-past one.—Parties appeared pursuant to adjournment. 


Q. 2. How long have you resided at Batavia, N. Y.? 

A. About nine years; will be in August next. 

Q. 3. State whether or not you resided in Warsaw, N. Y.; and, if 
so, during what time. 

A. I lived in Warsaw continuously twenty years the last time I 
lived there. 

Q. 4. State whether or not, while you resided at Warsaw, N. Y., 
you were acquainted with Chauncy C. Buxton and Timothy H. Bux- 
ton; and, if so, how long you have been acquainted with them. 

A. I have known them both probably fifty years. 

Q. 5. State in what business, if any, Chauncy .C. Buxton and 
Timothy H. Buxton were engaged while you were in Warsaw. 

A. They were in the wagon and carriage business. 

Q. 6. Where was their place of business located? 

A. On South Main street, Warsaw, N. Y. 

Q. 7. In what business, if any, were you engaged while in War- 
saw ? 

A. In lumber trade. 
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Q. 8. Where was your place of business located with reference to 
the place of business of Chesney C. and Timothy H. Buxton ? 

A. On South Main street and immediately in the rear of Buxton’s 
shop. 

Q. 9. State whether there was a street leading into your place of 

business or how you got there. 
1723 A. There was a private lane running through from Main 
street. 

Q. 10. State whether or not people passed with teams through this 
lane from Main street to your shop. 

A. They did. 

Q. 11. Which side of Buxton’s shop was this lane? 

A. North side. 

Q. 12. State how many shops the Buxtons occupied at their place 
of business. 

A. They had four till 1860 and then they had three. There was 
a wood shop, a blacksmith shop; two blacksmith shops formerly 
and their warehouse. 

Q. 13. During what year did they occupy two blacksmith shops 
and where were they located with reference to the wood shops? 

A. I could not state positively. The brick blacksmith shop was 
immediately in the rear of the wood shop. The other blacksmith 
shop was just west of the brick one, along the side of the lane. 

Q. 14. State what, if anything, became of the blacksmith shop 
which was back of the brick blacksmith shop. 

A. It was burned up. 

Q. 15. State when, if you can, it was burned up. 

A. October 13th, 1859. 

Q. 16. About how far apart were these two blacksmith shops? 

A. About fifty feet, 1 should judge. It might have been more, 
but not much. 

Q. 17. State whether or not, while you were in business at War- 
saw, other parties were connected with you; if so, give the name of 
the firm. 

A. There were other parties at 1859. The firm was Hurd & 
Gates; continued in that name until we dissolved in 1865 or 1866. 
Prior to 1859 Breck, Gates & Hurd commenced in February, 1855. 

Q. 18. State whether, while you were at Warsaw, you were ac- 
quainted with Elihu R. Benson. 


A. I was. 
1724 Q. 19. In what business, if any, was Elihu R. Benson en- 
gaged ? 


A. He was in several kinds of business—sometimes working as a 
day hand and sometimes running a little shop for himself. 

Q. 20. State whether or not he was at any time in the employ of 
your firm, if so, during what time. 

A. I don’t think he worked for either firm. He worked for me 
prior to that; in 1852, perhaps. 

Q. 21. State whereabouts Benson’s shop was located during the 
time you say he ran a shop. 

A. He formerly had a shop, in a building of mine two miles south 
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of Warsaw, in 1854 and 1855. Then he went into Garratsee’s foun- 
dry. Then he moved into Hurd & Gates’ planing-mill. From 
there he went to Buxton’s wagon shop. 

Q. 22. How long and during what time did Benson run a shop 
in the planing-mill of Hurd & Gates? 

A. I don’t know as I ean tell the exact time he came. My best 
judgment would be that he came in 1857 and went away in the 
latter part of 1858 or the fore part of 1859. 

Q. 23. State what machinery, if any, Benson had which he ran 
and operated while in the mill of Hurd & Gates. 

A. He had what we call an engine or slide lathe for turning iron. 

Q. 24. Describe the lathe which you say Benson had. 

A. It was one of the old style of the simplest kind of an iron 
lathe—wooden frame with iron ways on top of it, cone pulleys, back 
gear, and fed by a rack and pinion; I think the extreme length, 12 

feet. 
1725 Q. 25. State whether or not the lathe had any attachments 
for extending its length. 

A. I don’t think it had any extension. 

Q. 26. State whether or not you were familiar with the different 
kinds of machinery that Benson had and operated while he was in 
the mill of Hurd & Gates. 

A. I think I was. I saw it every day. 

(). 27. State whether this lathe which Benson had had any dies 
or plates or attachments for cutting screw thread or pipe. 

A. I never knew of any. 

Q. 28. State whether or not if Benson had had any such dies, 
plates, or attachments while in the shop of Hurd & Gates you would 
have known it. 

A. I think I should. 

Q. 29. State whether or not you are acquainted with what are 
commonly known and called gas tongs. 

A. I ato. 

Q. 30. State whether while Benson was in the shop of Hurd & 
Gates he had any gas tongs. 

A. He had not, to my knowledge. 

Q. 31. State whether or not while Benson was running a 
1726 shop in the mill of Hurd & Gates, Hurd & Gates had in their 
shop or mill any dies, plates, or tools for cutting screw threads 

on pipe. 

A. They had not. 

Q. 52. State whether or not, during the time Benson was in the 
mill of Hurd & Gates, Hurd & Gates had in their mill any gas 
tongs. 

A. They had none. 

(). 33. State from what source or sources water was obtained for 
use in the mill of Hurd & Gates. 

A. Taken from a well. 

(). 34. Describe the well. 

A. Dug well, stoned up in the ordinary way. 
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Q. 35. State whether or not there was any place at or near the 
mill of Hurd & Gates where water was obtained for watering horses. 
If so, at what place ? 

A. There was none on their premises, except the Oatka creek run 
across it; Buxton had a pump in his yard where he watered horses 
and obtained water for setting tire. 

Q. 36. State whether or not,during the time you were in business 
at Warsaw, as you have stated, you were familiar with the premises 
and different shops occupied by the Buxtons at their place of busi- 
ness and the machinery operated by them. 

A. I was. 

Q. 37. State whether or not you were frequently or not in 
1727 and out of the blacksmith’s shop of the Buxtons during the 
time you were in Warsaw, as you have stated. 

A. I was in there frequently—perhaps three or six times a week. 

Q. 38. State whether or not at the time Elihu R. Benson moved 
frown the mill of Hurd & Gates into the shop of C. & T. Buxton he 
moved any dies or plates for cutting screw threads on pipe. 

A. I don’t think he did. 

Q. 39. State, if you can, how long Mr. Benson remained in the 
shop of C. & T. Buxton? 

A. Perhaps a year or a year and a half—not over that. 

Q. 40. State in what business Benson was engaged while in the 
shop of C. & T. Buxton. 

A. Part of the time he was making blind staples, the rest of the 
time he was doing a general jobbing business. 

Q. 41. State whether or not, during the time Benson was in the 
shop of the Buxtons, you were familiar with the machinery operated 


-by him? 


A. Yes. 

Q. 42. State whether or not, while this lathe was used by Benson 
in the shop of Buxtons, it had put upon it any dies, plates, or attach- 
ments for cutting screw threads on pipes? 

A. I don’t think it hed. 
1728 Q. 43. State whether or not, while Benson was in the shop 
of C. & T. Buxton, he had any dies or plates for cutting, 
screw thread on pipe? 

A. Never, to my knowledge. 

Q. 44. State whether or not the Buxtons had in their shop any 
dies or plates for cutting screw thread on pipes? 

A. They never had any that I know of what would be called pipe 
dies; they had the ordinary tools in blacksmiths’ shops for cutting 
screws—nothing very large. 

Q. 45. State how large a die or plate they had for cutting screws. 

A. I don’t think they had anything that would go over an inch 
and a quarter. 

Q. 46. State from what source or sources water was obtained for 
use in the shops occupied by the Buxtons ? 

A. I believe they had a dug well near one corner of their black- 
smith shop; for their engine they took it from the mill-race under 
their shop. 


a 
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Q. 47. Describe the well which you say was near the blacksmith 
shop ? 

A. It was an ordinary stoned well. 

Q. 48. State whether or not there was any pump in the well; if 
so, you may describe it. 

A. The first pump I remember seeing there was an iron pump; 
the pumping part was in the bottom of the well, the pipe constituted 
the rod, the handle was attached to the pipe, the fulcrum was on the 
platform. 

Q. 49. Was this pump what is commonly known or called a force 
or hydraulic pump? 

A. I should think it would be a force pump. 
1729 (). 50. State whether or not you recollect that a company 
conmmenced operations in putting in gas works at the village 
of Warsaw ? 

A. I recollect such a company. 

Q. 51. State if you know any of the members of that company? 

A. 1 know two of them—Abraham Lawrence and Horace Metcalf; 
thev were the two active members; I don’t know as I know of other 
names; they were the ones that controlled it, | 

Q. 52. State whether or not there were any gas works in Warsaw 
prior to the time you say Lawrence and Metcalf commenced work 
there. 

A. Mr. Darling had private gas works prior to that. 

(). 53. State whether or not you were familiar with the machinery 
in the different machine shops in the village of Warsaw. 

A. i, perhaps, was as familiar as a man could be who was not 
working in them; I was out and in and used them, their tools, con- 
siderable. 

(. 54. State whether or not, prior to the gas company commencing 
operations there, there were any dies or plates in any of the shops of 
the village of Warsaw for cutting screw thread on gas pipe. 

A. There was none that I know of. 

@. 55. State whether or not, prior to the gas company commencing 
operations there, there were any gas tongs in use in any of the shops 
of the village of Warsaw. 

A. [ never saw any there till that time. 
1730 Q. 56. If there had been any such tongs in use in the shops 
there would you have known it? 

A. I think I would have been likely to. 

Q. 57. State by what power Benson’s machinery was run while he 
was in the shop of the Buxtons? 

A. Driven by a steam engine. 

q. 58. In what shop was this engine? 

A. In the rear part of the wood shop. 

Q. 59. What kind of an engine? 

A. One of the Colligan make—boiler with engine attached to 
boiler—on top of it, a portable engine; I think they called it about 
an eight horse-power. 

Q. 60, State when, if you can, that engine was put into the wood 
shop. 
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A. It would be my opinion now that it was put in in 1857; not 
later than 1858. 

Q. 61. State whether or not the engine you have described was 
the first engine used in the Buxtons’ shop on Main St. 

A. Well, they had two different engines in there; whether this 
Colligan engine was the first or not I couldn’t be positive. 

Q. 62. State whether they had there more than one engine in use 
at the same time. 

A. I think not. 

Q. 63. State, as near as you can, how far it was from where the 
engine stood in the wood shop to the west end of the brick black- 
smith shop. 

A. I think it was probably from seventy-five to eighty feet from 

where the engine stood to the west end of the brick shop. 
1731 Q. 64. State, as near as you can, how far it was from where 
the engine stood to the nearest poiat of the mill-race? 

A. Probably not over five or six feet; very near it, anyway. 

Q. 65. State whether or not the mill-race crossed the premises oc- 
cupied by the Buxtons; if so, where, with reference to the wood shop. 

A. It run across the lot under the rear of their wood shops in an 
angling direction from the southeast to the northwest. 

Q. State about how wide and deep the race was where it crossed 
the Buxtons’ premises ? 

A. It might have been about twelve feet wide, about a foot deep 
at low water, ordinarily. 

Q. 67. About how far from the brick blacksmith shop of Bux- 
tons was the mill of Hurd and Gates ? 

, A. About, I should judge,two hundred feet; perhaps a little more. 

Q. 68. State whether or not the mill psi by Hurd and Gates 
is now standing where it then did; and, if not, what has become 
of it? 

A. It is not standing; it had burned up. The brick and stone 
were put into a mill now standing on the other side of the creek. 

Q. 69. State, if you can, the year and the month that the mill was 
burned. 

A. The first one was burned October, 1859; the next the 13th of 
October, 1865. 

Q. 70. State whether or not you were present at the burning of 
the mill in October, 1859 ? 

A. I was. 

Q. 71. State from what source or sources water was obtained for 
the purpose of extinguishing the fire. 

A. I could not state; I did not see any water used; I understood 

it was taken from the race. 
17352 Q. 72. State whether or not you pumped any water from 
any pump or well back of the brick blacksmith shop to be 
used in extinguishing the fire? 

A. I did not. 

Q. 73. State, if you know, what became of the lathe run and 
operated by Benson while he was in the shopof Hurd & Gates, and 
while he was in the shop of the Buxtons ? 
67—16 
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A. I bought it after that, kept it perhaps near nine years, and 
sold it to a man in Cattaraugus county. 

Q. 74. State of whom you purchased it ? 

A. Of C. & T. Buxton. 

Q. 75. State whether the negotiations you had in purchasing it 
were with one or both of the Buxtons? 

A. I think I done the trading with T. H. Buxton. 

Q. 76. State whether or not at the time you purchased this lathe 
it had any dies, plates, or attachments for cutting screw threads on 
gas pipe? 

A. It had not. 

Q. 77. State, Mr. Hurd, whether or not you are acquainted with 
what is known or called the driven well ? 

A. I am somewhat so. 

Q. 78. State whether or not you have seen and used them. 

A. I have seen them, but never used them much. 
1735 Q. 79. State where you first saw a driven well. 

A. In the village of Warsaw, in front of the Brick Hotel 
horse barn. The hotel was then kept by William Bingham. 

Q. 80. State, if you know, by whom this well was put down. 

A. I did not know the men; thev were strangers to me. 

Q. 81. State whether or not you saw the well put down, or any 
portion of it. 

A. I saw them driving an iron rod, in the first place; that was 
pulled out of the ground and the pipe put in; it stood there with a 
pump on it some time; I couldn’t tell how long. 

Q. 82. Did you see water pumped from it? 

A. I don’t think I did; I- have no recollection of it. 

Q. 83. State, if you can, how many were present at the putting 
down of this well. 

A. Weil, I couldn’t tell the number; there were a few men there; 
there might have been a dozen. 

Q. 84. State whether or not you heard it talked of by the people 
there as being a novelty and a new invention. 

A. There was considerable talk about it being something new and 

something cheap in wells. 
1734 Q. 85. State whether or not you have ever seen or heard of 
a driven well prior to that time. 

A. I never had. 

(. 86. State when and where you next saw a driven well. 

A. I saw them there in the village of Warsaw; I could not state 
the time; it was after that, however. 

Q. 87. State whether or not, while you were at Warsaw, you were 
acquainted with John West. 

A. I was. 

Q. 88. In what business, if any, was he engaged ? 

A. When I first knew him he was farming; I think the next 
thing I knew of his doing he was driving wells; then he kept a 
billiard saloon, a good deal of the time doing nothing. 

Q. 89. State whether or not you learned the fact that John West 
had or claimed to have the right to drive these wells in the village 
of Warsaw. 
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A. I did. I understood so. 

Q. 90. State, if you can, about what time, with reference to the 
time you saw this well put down near the hotel barn, John West 
commenced driving these wells. 

A. I don’t know as I can answer that correctly; it might have 
been six months; it might have been a year; I could not tell 

you. 
1735 Q. 91. State whether or not, during the time you were in 
the mill in the rear of Buxtons’ shop, as you have stated, 
there was any driven well outside the brick blacksmith shop of the 
Buxtons at or near the west end of the same. 

A. I have no recollection of ever seeing any. 

Q. 92. If there had been one there would you have known it? 

A. I think I should. 

Q. 93. State whether or not there was a time when an extension 
or addition was built to the brick blacksmith shop of the Buxtons; 
and, if so, at what time? 

A. There was an addition put on the west end. The exact year 
I could not tell, but it was after 1860. 

Q. 94. State whether or not a driven well could have existed and 
been in use back of the blacksmith shop or near the west end of the 
same from 1858 to the time of the building of this extension or ad- 
dition to the shop, which you say was after 1860, without your hav- 
ing known it. 

A. I hardly think it could, yet it might have been so; I think I 
should have known it if it had been there. 


6 o’clock p. m.—Further examination postponed until 9 o'clock 
Friday morning, at the same place. 


1736 JuLY 2p, 1880—9 a. m. 
Parties met pursuant to adjournment. 


Q. 95. State, Mr. Hurd, if you can, the year in which the gas com- 
pany commenced putting in its w orks in the village of Warsaw. 

A. In the year 1859, I should say. 

Q. 96. State whether, while you were engaged in business in War- 
saw, you had occasion to obtain. for use in your shop any gas pipe 
with screw thread cut upon it. 

A. I did. 

Q. 97. State where you obtained the pipe and where you had the 
threads cut upon it. 

A. We got them in Buffalo and had them fitted there. 

Q. 98. How far is Buffalo from the village of Warsaw ? 

A. About forty-five miles. 

Q. 99. State why you sent to Buffalo for the pipe and had it fitted 
there. 

A. Because we could not get them any nearer; we could not get 
them at home. 

Q. 100. State whether or not gas pipe was kept for sale in the vil- 
lage of Warsaw prior to the time the gas company commenced work 


there. 
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. I knew of none being kept there. 
Direct examination of witness here closed. 


1737 Cross-examination of witness by Mr. Laks, one of defend- 
ant’s counsel: 


X Q.1. When did you first go into business in Warsaw in the 
planing-mill ? 

A. In Warsaw village in 1854. 

X Q. 2. Who were the company at that time,.who you were in 
with? 

A. My father, Chester Hurd, my brother, Ira N. Hurd, and my- 
self. 

X Q. 3. When was the name of the firm changed, and who were 
the members after the change? 

A. Changed in 1855; in January, I think; names, Seth M. Gates, 
Chester Hurd, Allen Y. Breck, and Chester P. Hurd. 

X Q. 4. Where was your mill at that time, in reference to the shops 
occupied by C. & T. Buxton? 

A. It was in the rear of Buxtons’, almost directly in the west. 

X Q. 5. Did you get to your mill by a lane running on the north 
side of Buxtons’ shops ? 

A. We did. 

X. Q. 6. Was there any other road to the mill? 

A. None. 

X Q. 7. How wide was this lane? 

A. I should think, probably, about fifteen feet. 

X Q. 8. What was on the north side of the lane ? 

A. A dwelling-house. 

X Q. 9. Who owned that house? 

A. I think at the time it was first put in—when the mill was 
built—a man by the name of De Witt owned it. 

X Q. 10. Did not Buxtons have a house for storing their finished 
work north of the dwelling-house ? 

A. They did. 

X Q. 11. When was that built? 

A. I should think in 1851 or 1852. 

X Q@. 12. Was that built before they had their wagon shops and 
blacksmith shop south of this lane? 

A. I think not. 

X Q. 13. On the south side of this lane that went to your mill and 

commencing on the east end of the lane on Main street, will 
1738 you now state the different shops that the Buxtons had in 

1858, and give their use in the order of their shops and the 
distance of each to the other? 

A. The first shop was their wood-working shop, standing on Main 
street ; joining and in the rear of this was their engine shop and 
machinery, lathes, and saws; about 30 or 35 feet west of that was 
their brick blacksmith shop; west of that, perhaps about 50 feet, 


was another wood blacksmith shop; that was all the shops they 
had. 


vw 


’ ee 
. J — 


e 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 533 


X Q. 14. Where was the well at which you say they used to water 
horses and get water for setting tires ? 

A. About twenty feet in southwest direction from the corner of 
the brick blacksmith shop. 

X Q. 15. Was there any other well on the premises ? 

A. I don’t think there was at that time; I knew of none. 

X Q. 16. How long had the wood blacksmith shop been there, and 
how long did it stay after 1858 ? 

A. Well, I couldn’t give the exact date of its being put there, but 
it was after our mill was built; it stood there until the 13th day of 
October, 1859. 

X Q. 17. Was it used as a blacksmith shop until Oct. 13th, 1859? 

A. I think not, all the time. 

X Q. 18. When did it cease to be used as a blacksmith shop ? 

A. Well, that, sir, I couldn’t state; it was used by a man by the 
name of De Witt as a custom shop; then it was used by the Buxtons 
for ironing their wagons, but whether they used it up to the time it 
was burnt I could not say. 

X Q. 19. Was their shop burned at the same time your mill was 
burned the first time ? 

A. It was. 

X Q. 20. Was it at this fire that you say you did not see any water 
used to extinguish the fire? 

A. It was. 

X Q. 21. Were you present at the fire? 

A. I was. 

X Q. 22. Was not there a line of men formed from your shop 
southwest to Allen’s creek or Oatka creek carrying water to the 

fire? 
1739 A. I saw men; no line formed that I am aware of. 

X Q. 23. Was not there a line formed from the mill-race 
near the Baptist church to your shop or mill, carrying water to the 
fire? 

A. I don’t think there was. 

X Q. 24. Were you around the mill while it was burning, and if 
there had been a line of men from either of these places with pails 
conveying water to the fire would you have seen them? Explain 
fully. 

4 I was around the mill—that is, on the south side of it. There 
was no line formed there. There wasn’t a dozen men in the yard. 
With reference to the other line, | can give you my reasons for 
there not being any line., Buxton had a pile of lumber extending 
along the line between our lot and his, and between the mill lot and 
the race; that was all on fire, and it would have been impossible to 
have got near the mill with water or anything else from that side. 

X Q. 25. Was there a line of men carrying water from the race 
near the Baptist church to extinguish the fire in Buxton’s lumber? 

A. I know nothing, only by hearsay. I saw no line formed. I 
was not there. 

X Q. 26. Was you so that you could have seen a line of men if 
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they had been formed from the Oatka creek to convey water to your 
mill while it was on fire? 
A. I was. I think I should have seen it if there had been any. 
X Q. 27. In going to your mill from the time you built it to the 
time you finally left it did you at all times pass along the lane north 
of Buxtons’ shop? 
A. Not at all times, but as a general thing we could get there no 
other way without trespassing on somebody else’s property. 
X Q. 28. Was there a well on the north side of this lane in the 
rear of the dwelling-house you say was there ? 
A. I would not be positive about that. I think there was. 
X Q. 29. How did they get water from it if there was a well 
there? 
A. I couldn’t tell you. 
1740 X Q. 30. In going to your mill did vou pass between the 
brick and wood blacksmith shops before the wooden shop 
was burned ? 
A. Not necessarily. I might have done so sometimes. 
X Q. 31. Was that space open or closed by a fence? 
A. Open. 
X Q. 32. Where did the Buxtons set their tire in 1858 and 1859? 
A. I think direct ly south of the wood blacksmith shop. 
X Q. 33. Did they have a pit or cistern there to bold water to use 
In setting tire? 
They did. 
X Q. 34. How was that cistern filled ? 
A. Filled through woodeu pipes from the race. 
X Q. 35. When was this cistern put there? 
A. I could not give the year, but I think it was after De Witt left 
it and when they occupied it themselves, perhaps in 1856 or 1857. 
X Q. 36. While Elihu R. Benson worked in Buxtons’ shop did he 
do any work for your firm? If so, state what he did for you. 
A. The only item I can remember now was making blind staples. 
He used to do our repairing; some jobs we had to do. 
X Q. 37. Did he do all your repairing of all kinds? 
A. I believe he did not do it all. 
X Q. 38. What power did you use to run your mill? 
A. Steam. 
X Q. 39. Where did you get the water for your mill? 
A. From a well situated in the engine-room, between the boiler 
and the engine and partly under the engine. 
X Q. 40. Did you use that water for drinking purposes ? 
A. We did at first, but it soon got foul and we could not use 
it. 
1741 X Q. 41. Where did you get water for drinking purposes ? 
A. We got it in different places. When the water in the 
creek was low we got it from a spring across the creek, south of the 
mill; sometimes we got it at Buxtons’ pump; I believe we got some 
sometimes from Breck’s well, north of the mill. 
X Q. 42. How far was Buxtons’ pump from the mill? 
A. In a direct line 200 or 250 feet; not over 250 feet. 
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X Q. 48. Is this the well that you say was southwest of Buxtons’ 
brick blacksmith shop. 

A. It is. 

X Q. 44. Do you know of more than one pump being in that 
well? 

A. I think there was two. 

X Q. 45. What kind of a pump was there in 1858 ? 

A. I think that the first pump I saw there was the iron pump I 
mentioned yesterday ; I could not say what was there in 1858. 

X Q. 46. Did you ever see this well without a pump in it? 

A. I have; I ewe seen it without a pump. 

X Q. 47. Give the time when, as nearly as you can. 

A. I don’t think I could give any definite time. 

X. Q. 48. Now, is it not possible that Mr. Buxton had a pump be- 
tween the wooden and brick blacksmith shops and you not now re- 
member it? 

A. It is not very probable that he did; it is barely possible. 

X Q. 49. It is now more than twenty years since the wooden 
blacksmith shop was burned, according to your testimony, and is it 
not probable that you have forgotten some of the things that were 
around there at that time? 

A. It might be possible that I have forgotten some things; I was 
as familiar with Buxtons’ shop as I was with my own. 

X Q. 50. How came you to be so familiar with Buxtons’ shop? 

A. They done our blacksmith work. 

X Q. 51. Did that make you familiar with all their shops? 
1742 A. Not that alone. 

X Q. 52. What did make you familiar with their shops, 
then ? 7 

A. I was in and out every day, and I helped them frequently in 
fixing up their machinery; they did our turning. 

X Q 53. What machinery did you fix for them? 

A. I put up their line shafting—straightened them up; put up 
their pulleys—straightened them up. 

X Q. 54. How many times did you fix up their line shafting and 
pulleys ? 

A. I remember but one circumstance. 

X Q. 55. Was that when it was put in new, or when it had run 
awhile? 

A. It had been run awhile. 

X Q. 56. When was this that you fixed their line shafting and 
pulleys? 

A. I don’t think I could give you the date. 

X Q. 57. Give the year, as near as you can. 

A. 1 don’t think I could do that. 

X Q. 58. You say they had screw plates and dies in their shop to 
cut screw threads on inch and a quarter iron. For what purpose 
did they use such large plates and dies? 

A. Cutting the threads on the ends of wagon axles. 

X Q. 59. Could not the same plate and dies be used to put a screw 
thread on a pipe of the same diameter as the rod cut by them ? 
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A. It might be used, but it would very likely cut the pipe off, the 
thread was so coarse, 

X Q. 60. Could not these dies be used to cut a light as well as a 
deep thread ? 
A, Not and make a perfect thread, 
XQ. 61 Do you mean to say that the same dies cannot cut a 
ht and a deep thread, and yet both be used ? 
A. I mean to ay it will always cut the same kind of a 


1 48 X Q, G2. Cannot you cuta thread with the same dies either 
shallow or deep ? 

A, Not and have it a perfect thread. 

X Q. 6S. Cannot you cut either shallow or deep and have it so it 
can be used 

A. You can if the thread on the female screw is perfect and sharp. 

X Q. 64. How do you know that the Buxtons had no dies for cut- 
se screw thread on pipe? 

i know that I never saw any there, and that after the gas works 
st: at we all borrowed the gas-works dies; I borrowed them and 
the Buxtons borrowed them. 

X Q. 65. When did you know of the Buxtons borrowing the gas 
works dies? 

A, When they put up their ¢ ‘olligan engine they had in there, or 
when they fixed it up and repaired it; whether it was when they 
first put it up or repaired it [ cannot say. 

X Q. 6G. What year was it you saw them use those gas-pipe dies ? 

\. I can’t fix the date. 

). 67. Was it while they had their first engine in there? 

| think it was the second. 

). 6S. I understood you in you direct examination to state that 
they put in their first engine in 1857 or 1858; is that correct as to 
time 
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% J think that is very near correct. 
X Q. 69. How long after that was it that they put in the second 
engine? Give the time as nearly as you can. 
A. Iam not certain but that it was the second engine that they 
put in at that time, but I would not be positive. 
X Q. 70. Was it in 1857 or 1858 that you saw them using the gas 
company’s dies? 
1744 A. It must have been after 1859; the time the gas works 
started. 
X Q. 71. Well, then, what year was it that you saw them use 
those gas-works dies? Give it as nearly as you can. 
A. I could not give any definite date. 
X Q. 72. What were they doing with them? 
A. Cutting pipe. 
X Q. 73. For what purpose were they using the pipe? 
ei ell, I suppose they were using it for their engine, fixing it 
up or repairing it; they were doing something about it; I could not 
tell what. 
X Q. 74. Was the engine they were then at work at new or old ? 
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A. It might have been two or three years old; it could not have 
been a very old one. 

X Q. 75. Do you now remember from its looks as you saw it then 
whether they were setting up a new engine or repairing an old one? 

A. I don’t think I do. 

X Q. 76. Did you see them get these gas-pipe dies from the gas 
company or works ? 

A. I did not. 

X Q. 77. Did they tell vou that they came from the gas works ? 

A. They did not. 

X Q. 7S. After Buxtons built the extension to their brick black- 
smith shop did they have a well in the shop? 

A. I beheve they did, 

X Q. 79. Was not that well in the new part of the shop? 

A. I should think it was, from my recollection now. 

X Q. 80. When was that well put in there? 

A. Probably after 1859 ; in 1860 or 1861; I could not be positive 
as to the time. 

X Q. 81. Did you see it made ? 

A. I think not. 
1745 X Q. 82. What kind of a well was that? 

A. The pump stood on a pipe, but what was below the floor 
I don’t know. 

X Q. 83. What kind ofa pump was it? 

A. I think it was one of those cast-iron pitcher pumps. 

X Q. 84. Was the pipe below the pump galvanized ? 

A. I don’t think it was, but I would not be positive about it. 

X Q.S5. When did you quit living at Warsaw? 

A. November, 1871. 

X Q. 86. Have you been back there frequently since? 

A. Two or three times a year, perhaps. 

X Q. 87. Do you go up to this shop of Buxtons’ whenever you go 
back there ? 

A. I generally go past it, and have been in it perhaps 2 or 3 times 
since 71; I don’t know that I have been in his old shop since 1871; 
I mean his present shop. 

X Q. 88. ~~ far is his present shop from the old shop or shops 
he occupied in 1858 and 1859? 

A. I should think not over 20 feet. 

Further examination postponed until 12.30 p. m. 


ONE THIRTY P. M. 
Parties met pursuant to adjournment. 


X Q. 89. In going along this lane north of the shops of Buxtons 
did you cross the mill race ? 

A. Yes, sir. 

X Q. 90. What kind of a bridge was there over the race in 1858? 

A. A plank bridge—covered with plank. 

X Q. 91. Was not this race covered with large flat stones, with 
gravel over them, making the bridge in the lane north of Buxtons’ 
shop in 1858 and 1859? 
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A. It was covered with plank at one time, open by Buxtons’ shop 
at one end and toward tne dwelling-houses at the other; water 
could be seen at each end’; it was taken up two or three times ; we 
furnished plank once to relay it; it might have been stone after 
that. 
1746 X Q. 92. Was it covered with plank or stone when your mill 
was burned the first time, which you say was in October, 

1859 ? 

A. It is my opinion it was covered with plank; I am not positive 
about it. 

X Q. 93. When did ‘ur. Breck go out of your firm ? 

A. I think in the forepart of 1859. 

X Q. 94. Do you remember now whether the bridge across this 
race was stone or plank at that time? 

A. I do not. 

X Q. 95. Do you remember of there being a stone bridge over 
this race at any time in this lane? 

A. I do not; I don’t know whether it is stone now or not? 

X Q. 96. What year did you buy the Benson lathe of Buxton? 
State as near as you can. 

A. It was about December Ist, 1859. 

X Q. 97. What year did Darling put in his gas works ? 

A. I can’t tell definitely ; about 1856-1857, perhaps. 

X Q. 98. What business was Mr. Darling in at that time? 

A. Banking. 

X Q. 99. Did these gas works supply gas to his house and his 
bank ? 

A. I think nothing but his house. 

X Q. 100. How far from his house was his bank? 

A. About a quarter ofa mile, [ should judge. 

X Q. 101. Was any other place supplied with gas from these works 
except his house ? 
A. None that I knew of. 


Cross-examination rests. 


Redirect examination by Mr. BARTLETT: 


R. D. Q. 1. State, Mr. Hurd, whether or not you are a machinist 
by trade. 
A. I tormerly worked at that business—followed it for several 
years. 
R. D. Q. 2. State whether or not you ever saw any well 
1747 or pump in the brick blacksmith shop of Buxtons prior to 
the time the extension or addition was built to the shop. 
A. I don’t think I did. 
R. D. Q. 3. Do you know when the addition or extension to the 
blacksmith shop was built? 
[ could not fix the time. 
R. D. Q. 4. You stated that you saw Buxtons using the gas com- 
pany’s tools about their engine; state how you knew they were the 
gas company’s tools? 
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A. I have borrowed and used the same tools and recognized 
them. 


Recross-examination : 


R. X Q. 1. Had these tools any mark on them by means of which 
you could identify them ? 

A. No particular mark, only when a man uses a tool a few times 
he becomes familiar with it and can identify it wherever he sees it. 

R. X Q. Z. Are not gas dies made solid so that you can cut but 
one size with them? 

A. Asa general thing they are; they had one or two sets there 
made in pieces which you could vary the size of a little. 

R. X Q. 3. What sizes could they cut with these sets that were 
made in pieces ? 

A. I think the largest they could cut was two inches, and so on 
down to an inch and a quarter. I have used them on inch anda 
half and two inches. 

R. X Q. 4. Would not these dies cut a serew thread on solid iron 

rods as well as on pipe? 
1748 A. Just as well on solid as on pipe. 


On reading over the answer to the 60th direct interrogatory 
the witness states that in looking over an old cash-book he finds an 
entry from which he judges the engine was put in some time after 
November, 1857. 

(S’g’d) C. P. HURD. - 


Sworn to and subscribed before me this 2d day of July, 1880. 
(S’g’d) ARTHUR E. CLARK, 
Notary Public. 


1749 Then came Jonn West, who, being duly sworn, testified as 
follows: 


Q. 1. State your name, age, and residence. 

A. John West; age, 49; residence, Warsaw, Wyoming county, 
New York. 

Q. 2. How long have you resided in Warsaw ? 

A. Twenty-eight years. 

Q.{3. Are you acquainted with Chauncy C. Buxton and Timothy 
H. Buxton; if so, how long have you been acquainted with them? 

A. Twenty-seven or eight years; that is as near as I can tell. 

Q. 4. State whether or not at any time Chauncy C. and Timothy 
H. Buxton had been engaged in business at Warsaw; if so, state the 
kind of business in which they were engaged. 

A. They were; in manufacturing wagons, ironing wagons, shoeing 
horses, part of the time. They used to keep men to shoe horses part 
of the time, because they have shod mine. 

Q.5. Whereabouts was their place of business? 

A. It is the business part of Main street, west side of the road. 

Q. 6. State where this place of business was, with reference to 
Livingston street, in the village of Warsaw. 
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A. Right west, nearly opposite—right across Main street ; Liv- 
ingston street runs east; this was right across Main street, on the 
opposite side—on the west side of Main street. 

Q. 7. State whether or not the Buxtons had any other place of 
business in the village of Warsaw other than the one you have de- 
scribed during the time you knew them where they manufactured 
wagons and did blacksmithing. 

A. Not any. 

Q. 8. State, if you can, how many different buildings they oc- 

cupied. 
1750 A. They occupied a wooden building in front; the black- 

smith shop in the rear of that—brick, I think, part wood ; 
then they built a big wooden building for a show-room in front, 
now used by Kellog; upper part used as paint shop; that was some 
time after they had been in business. I don’t know as the upper 
part was used as a paint shop; it may have been in the upper part 
of the old building they used first. 

Q. 9. State whether or not you are acquainted with what is called 
and commonly known as the driven well. 

A. I am. 

Q. 10. State whether or not you have been engaged in putting 
down those wells; if so, during what time? 

A. I have, since 1865. 

Q. 11. State where and when you first saw a driven well. 

A. In 1865, in Warsaw, near the brick hotel, on the corner near 
the foot of Genesee street, just over the walk off of Main street. 

Q. 12. State, if you can, the time in 1865 when you saw this 
well. 

A. I think it was in August; it might have been the last of July 
or the first of August; that is as near as I can get at it. 

Q. 15. State, if you can, by whom this well was put down? 

A. There was three men from Bath, seems to me; I think that 
was the place; the head man’s name was Emmett Legg; the other 
two I can’t recollect; it was either Bath or Penn Yan, one of them 

places, I can’t tell which; I rather think it is Penn Yan. 


1751 Q. 14. State whether or not you saw this well when it was 
7 driven. 
A. I did. 


Q. 15. State, if you can, how many were present at the time this 
well was driven. 

A. I should think there was a hundred there; there might be 
more. 

Q. 16. State whether or not this well was talked about by the peo- 
ple there as being a novelty and a new invention. 

A. It was. 

Q. 17. State whether it was talked about a great deal or not. 

A. Yes, there was a good many talked about it. 

Q. 18. State whether or not you ever knew or heard of there being 
such a well in the village of Warsaw prior to that time. 

A. I never did. 
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Q. 19. State whether or not at any time you obtained the right to 
drive these wells in the village of Warsaw. If so, at what time ? 

A. I did, in 1865, about the time that well was drove by the brick 

hotel we spoke of, a few days afterwards. 
1752 Q. 20. State whether or not you drove any wells in the 
village of Warsaw ; and, if so, about how many ? 

A. I can’t tell how many; I should think from 75 to 100; it 
might be more than that; I ‘could not tell, it has been so long. 

Q. 21. State whether or not you drove any well or wells for the 
Buxtons, Chauncy C. and Timothy, or either of them; if so, how 
many ? 

A. I have driven three. 

Q. 22. State where you drove them. 

A. One in his blacksmith shop, in the rear of his wagon shop ; 
one on Main street, to a private house north of the village, the busi- 
ness part; one a little south of the blacksmith shop and a little west 
of the shop, near a little house in the rear of the shop. 

Q. 23. State which well you first drove. 

A. The blacksmith shop. 

Q. 24. State who spoke to you or engaged you, if any one, to drive 
the well in the blacksmith shop. 

A. Timothy Buxton. 

Q. 25. State, as near as you can, when it was that you drove this 
well in the blacksmith shop. 

A. I think it’s 1867; in the fore part of 1867, I know. 
1753 Q. 26. State, if you can, anything that Timothy H. Buxton 
said to you at the time he engaged you to put down this well 
at the blacksmith shop. 

A. He took me into the shop and showed me where he wanted 
the well; asked me if I thought I could make a drive well there; I 
told him I thought I could; said he had a good well—a dug well— 
just outside of the shop, plenty of water, but it got dirty, and thought 
if he had a drove well inside it would be better for his boys, 

handier 
1754 Q. 27. State who furnished the pipe for the well you say 
you put down for Buxton in the blacksmith shop. 

A. I furnished it. 

Q. 28. State how much, if anything, you were paid for putting 
down this well. 

A. Seventeen dollars and a half. 

Q: 29. State who furnished the pump for the well, if any was used 
upon it. 

A. He paid for the pump, I think; I went to the store and got it 
and put it on; I was not to furnish the pump. 

Q. 30. State how you put it down, whether you were to have so 
much a foot or so much for the well. 

A. I was to have a dollar and a half a foot. 

Q. 31. State whether or not that was the price you then had for 
putting down these wells. 

A. It was a dollar and a half a foot. 
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| Q. 32. State who, if any one, paid you for putting down the well 
in the blacksmith shop. 
| 17595 A. Timothy H. Buxton. 

Q. 33. State who, if any one, paid you for putting down the 
other two wells which you say you put down for Buxton. 

A. ‘Timothy H. Buxton. 

Q. 34. State what price he paid you for putting down the other 
two wells. 

A. One dollar and a half a foot for one and a dollar a foot for the 
other; it was in a peculiar place. 

Q. 35. State whether or not it was in the brick blacksmith shop 
of Buxton’s that you put this well down; and, if so,in what part of 
the shop? 

A. It was about one-third of the way from the front door of the 
shop and between the two first forges, on the north side of the shop, 
in the brick shop. 

Q. 36. State, if you can, who was present at the time of the putting 
down of this well in the blacksmith shop. 

A. Timothy Buxton was there; George Baker was there ; there 
was other hands in the shop whe I cen’t remember ; George assisted 
me, and I know he was there. 


Direct examination rests. 


Cross-examination by defendant's counsel : 


_ 


). 1. What business were you in before August, 1865? 
| think I was working for Uncle Sam in the army two years, 
), 2. What business were you in before you went into the 


Ar 


. 


army. 

A. I was farming and working at carpenter work—building 
barns. 

X Q. 3. Of whom did you get the right to put down wells in War- 

saw? 
1756 A. Emmett Legg and his partner; I don’t know their names; 
I have forgotten. 

X Q. 4. Did they claim to have a patent on the process of making 
a well? 

‘A. They did. 

X Q. 5. Who was the patentee of the patent they claimed under? 

A. I think it was Suggett ; I won’t be sure. 

X Q. 6. Did they claim to sell to you James Suggett’s patent for 
putting down wells? 

A. 1 wouldn’t say positively it was Suggett; some other man 
claimed the patent, but I think it was Suggett. 

X Q. 7. Was the other man’s name Byron Mudge? 

A. I don’t think it was. 

X Q. 8. When was it these men sold you the patent ? 

A. 1t was in August, as near as I can get at it, in 1865, 
Q. 9 Have you the deed they gave you ? 
have not. 
. 10. What has become of it? 
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A. Ilet a man take it, and when I called for it he could not find 
it; it was Elijah Andrews, of Warsaw, I let have it. 

X Q. 11. When did you let him have it? 

A. It was about four years ago, I think, as near as | can get at it. 

X Q. 12. When you drove this first well for Buxtons in the black- 
smith shop how did you drive it? 

A. As near as I can tell, between eleven or twelve feet; that was 
about the depth we had to go to get wells there; I can’t remember, 
it was so long ago. 

X Q. 13. Did you put in galvanized tubing in that well? 

A. I don’t recollect; I might or might not, as I used both for 
wells. 

X Q. 14. What kind of a point was on the tube ? 

A. Cast-iron point. 

X Q. 15. How was it fastened to the tube? 

A. Riveted in. 

X Q. 16. How many holes were drilled in the tube above the 
point? 

A. Could not tell how many. 
1757 X Q. 17. Tell the number as near as you can. 
A. Forty-six holes, as near as I can get at it. 

X Q. 18. What kind of screens over these holes ? 

A. Not any. 

X Q. 19. How large were the holes? 

A. Sometimes I used from a quarter to an eighth of an inch; I 
can’t tell what I used in that one. 

X Q. 20. How long was the point in which the holes were drilled? 

A. There were not any in the point; there were holes in the tube; 
when I first commenced using I used two and one-half feet; in that 
one I think about two feet. 

X Q. 21. Was this tube all one piece ? 

A. I think net; I am not certain. 

X Q. 22. How far from the east end of the brick blacksmith shop 
was it that you drove this well ? 

A. I should think it was 20 or 25 feet ; I should guess 25 feet. 

X Q. 23. How far was it from the west end of that shop ? 

A. | should think 50 feet; certain 40 feet; I can’t tell exactly. 

X Q. 24. In what part of the shop were the front doors you speak 
of? 

A. East end, I think ; they were a little near the south corner ; 
still they may have been in the middle. 

X Q. 25. In going to the street from their blacksmith shop on which 
side of the wood shop did you go? 

A. On the north side; if I was going with a team I would go on 
that side. 

X Q. 26. Did you cross any mill-race in going to the street from 

the blacksmith shop ? 


A. No. 
X Q. 27. Do you live at Warsaw, N. Y.? 
A, I do. 


X Q. 28. How far is that from Batavia, where we now are? 
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A. Twenty-eight miles by rail, I have heard. 
X Q. 29. How came you to come here to testify in this case? 
A. At Mr. Bartlett’s request. 
1758 X Q. 30. Was any subpeena served on you to come to this 
place ? 

A. There was not. 

X Q. 31. What did Mr. Bartlett say was the reason he wanted you 
to come here to testify ? 

A. He did not say any reason. 

X Q. 32. Did not he proffer to pay your expenses here ? 

A. No, sir. 

X Q. 33. Did not he give any reason for wanting you to be exam- 
ined in Batavia instead of Warsaw ? 

A. Not any. 

X Q. 34. How did he notify you to come here ? 

A. He telegraphed to me. 

X Q. 35. Why did you charge Buxton one and a half dollars per 
foot for one well and only a dollar a foot for the other? 

A. It was at the house where they had filled up an old well with 
gravel; that is what they told me; Chauncy told me so; and it 
wasn’t so much work to drive it—the labor wasn’t so much. 

X Q. 36. How deep was that well? 

A. About seventeen feet, as near as I can remember. 

X Q. 37. How deep was the well that you drove just north of the 
main business part of the village? 

A. That was the one I was speaking about. 

X Q. 38. How deep was the one you drove at the little house south 
and west of the blacksmith shop? 

A. About ten feet. 

X Q. 39. How far was that from the blacksmith shop ? 

A. About ten rods, as near as I can get at it. 


Cross-examination here rests. 


Redirect by Mr. BARTLETT: 


R. D. Q. 1. State whether or not the mill-race crosses the Buxton 
premises ? 
A. Yes, sir. 
R. D. Q. 2. Do you know just where it crosses? 
1759-1764 <A. Well, I don’t exactly; at the back end of the shop. 


Redirect rests. 


(S’g’d) JOHN WEST. 
Sworn to and subscribed before me this 2d day of July, 1880. 
(S’g’d) ARTHUR E. CLARK, 

Notary Public. 


Dated at Batavia, N. Y., July 3d, 1880. 
(S’g’d) ARTHUR E. CLARK, 
Notary Public. 
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(End.:) U. 8. circuit court, district of Iowa. Wm. D. Andrews ef 
al. ag’st John Thee et al. Deposition- of Chester P. Hurd and John 
West, examined in behalf of complainants. Filed Oct. 19, 1880. 
EK. R. Mason. 


1765 And then AmprosEe J. ARMSTRONG, being produced as a 
| witness on the part of the complainants and duly sworn, 
testified as follows: 


Q. 1. State your name, age, and place of residence. 

A. A. J. Armstrong; age, 53; residence, Warsaw, Wyoming 
county, N. Y. 

Q. 2. What is your business ? 

A. Builder. 

Q. 3. How long have you resided at Warsaw? 

A. Forty-nine years. 
1766 Q. 4. State whether or not you know and are acquainted 
with what is commonly known as the “driven well.” 

A. Quite well acquainted with it. 

Q. 5. State when and where you first saw a driven well in the 
village of Warsaw. 

A. Opposite, at that time, what was called the Perry Hotel, on 
Main street; that was in 1865; I think some time in the fall or the 
latter part of the summer. 

Q. 6. State whether or not you had seen or heard of there being a 
driven well in Warsaw prior to that time. 

A. I had not; none to my knowledge. 

Q. 7. State whether or not, at the time this well was put down of 
which you speak, there had been a number of people there to see it; 
if so, state, as near as you can, the number. 

A. There was quite a number there; people were coming and 
going, but how many were there I can’t state; I should think a 
dozen or fifteen all the while. 

Q. 8. State whether or not the well was talked about by the people 
here as being a novelty and a new invention here. 

A. It was talked about considerable; my attention was called to 
it by the conversation on the streets. 

Q. 9. State whether or not you are acquainted with John West. 

A. I am. 

Q. 10. State whether or not you at one time learned the fact that 
John West had or claimed to have the right to put down these 
drive wells in the village of Warsaw; if so, state when it was, with 

reference to the time you saw this well spoken of by you. 
1767 A. The first I knew of Ins claiming the right was in 1879. 
Q. 11. State when you first knew of West’s putting down 
wells. 

A. In 1865. 

Q. 12. State whether or not you have in your ®usiness, at differ- 
ent times, had occasion to use these wells. 

A. I have, quite a number of times. 

Q. 13. State when you first commenced to use them. 

A. It was in May, 1866. 

69—16 
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Q. 14. State whether or not you built the Presbyterian church in 
this village; if so, state when it was. 

A. I did; built it in 1864 and finished it in 18665. 

Q. 15. State who, if any one, had charge of and looked after the 
building for the society. 

A. They had a building committee and an architect. The arch- 
itect was A. J. Warner, of Rochester, N. Y. The building commit- 
tee was Timothy H. Buxton, Samuel Fisher; there was another I 
don’t remember. 

Q. 16. What is this church, a brick chureh ? 

A. What is called a brick church. 

(. 17. State whether or not you had any talk with the committee 
or any members of the committee as to how and where you should 
obtain water for use in the building of this church ; if so, state what 

member of the committee. 
1768 A. I had several talks with Mr. Buxton; he was the of- 
fiicating member of that committee. 

Q. 18. State how you obtained water for use in the building of 
that church. 

A. By digging a well. 

(). 19. State where the well was dug. 

A. In the street in front of the church. 

(. 20. State where this church is situated with reference to the 
shops formerly occupied by C. & T. Buxton. 

A. On the opposite side of the street. 

Q. 21. State about how far this well, which you say you dug in 
front of the church, was from the wood shops of C. & ‘T. Buxton. 

A. From 60 to 70 feet. 

Q. 22. State whether or not the well that you dug in front of the 
church was left open after the church was completed. 

A. It was not; it was filled up. 


Cross-examination: 


X Q. 1. When this drive well was put down here in 1865 did not 
the parties take great pains to advertise it? 

A. I don’t know how that was; I heard it talked of on the street 
and went down to see it after it was done. 

X Q. 2. Was it put down in a public place? 

A. It was. 

X Q. 3. Who were the parities that put it down? 

A. I don’t know; I think West had something to do with it and 

was there? 
1769 X Q. 4. Did you talk with parties about the well ? 
A. I can’t say how that was. 

X Q. 5. Did not you hear at the time that these men who put 
down this well wanted to sell the right to put them down ? 

A. At the time I supposed that was the object in putting the well 
down, to sell the right. 

X Q. 6. Did you hear that they had sold any right to put down 
the wells? 

A. Not at that time. 


io 
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X Q. 7. Did you so hear before they left this place? 

A. No; I didn’t know anything about their selling rights until 
some time afterwards. 

X Q. 8. How long did that well stay where you first saw it? 

A. Not but a short time; I should think, perhaps, a month or so. 

X Q. 9. Whose patent was it that they were selling ? 

A. That I don’t know. 

X Q. 10. Did you learn afterwards whose patent they were selling? 

A. No; I couldn’t say whose patent it was. 

X Q. 11. How long after that was it before you saw another well 
of that kind ? 

A. The next one that I saw, that I remember distinctly, was put 
down the next May. 

X Q. 12. Who put that one down? 

A. That was put down by Jolin West and Mattison Keeney ; 
Keeney claimed to own the patent. 

X Q. 13. Whose patent did Keeney claim to own ? 

A. I think he claimed it was Green’s patent, but still I wouldn’t 
be positive about it. 

X Q. 14. Where does Mattison Keeney live now? 

A. In Warsaw. 

X Q. 15. This, you are sure, was in May, 1866, when you saw 
Keeney and West put down the well, are you? 

A. Iam; they put it down for me; it was the first one I ever 
used, 

X Q. 16. Where was it put down ? 

A. In the village of Warsaw, directly in front of the Congrega- 

tional church, for the purpose of building that church. 
1770 X Q. 17. When you built the Presbyterian church did you 
have the contract by the job? 

A. I did. 

X Q. 18. Was the society to furnish you water? 

A. They were not. 

X Q. 19. How deep did you have to dig for water from the surface 
at the church ? 

A. I think about twelve feet. 

X Q. 20. When you took the contract of building the Presbyterian 
church was there not a well on the lot? 

A. I think not. 

X Q. 21. Was there not a house on the north side of the lot? 

A. There was no house on the lot. 

X Q. 22. Had there not been a house on the lot before you took 
the contract to build the church ? 

A. Before I took the contract there bad been two houses on the 
lot; one was a meeting-house and the other a dwelling-house. 

X Q. 23. While the dwelling-house was there where did the 
occupants get water? Was it not from a well on the lot? 

A. I think there was a well at the east end of the house, or there- 
abouts; when we dug the cellar for the church it came so close to 
it that we had to fill the well up; they dug the cellar before I had 
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anything to do with the job; before they had commenced working 
there I had taken the contract; before there was anything done. 

X Q. 24. Why did you allow them to fill this well ? 

A. Because I had nothing to do with it; I had no control over 
it and should not have used it if it had been there. 

X Q. 25. You thought it was cheaper to dig a new well than to 
bring water from the old one, did you? 

A. Yes, sir; if there had been one there; the old one was filled up. 

X Q. 26. You say that the well put down in 1865 on the street 
was the first driven well that you ever heard of in Warsaw; now, 
is it not possible that there were wells here before that and you not 
have heard of them? 

A. Yes, sir. 
1771 X Q. 27. How large was the village of Warsaw in 1865? 
A. I should think there were about the same number of 

inhabitants that there are now—about 2,200, I think. 

X Q. 28. How long is the village of Warsaw, north and south ? 

A. A little over two miles. 

X Q. 29. How wide is it, east and west ? 

A. About three-quarters of a mile; it isa mile and a quarter or 
a mile and a half. 

X Q. 30. This well that you dug at the Presbyterian church, was 
it stoned up? 

A. It was not. 


Cross-examination closed. 


(S’e’d) A. J. ARMSTRONG. 


Sworn — and subscribed before me this 5th day of July, 1880. 
(S’g’"d) KE. M. BARTLETT, 
Notary Public. 


1772 And then Ira N. Hurp, being —s as a Witness on 
the part of complainants and duly sworn, testifies as fol- 
lows: 


Q. 1. State your name, age, and place of residence. 

A. My name is Ira N. Hurd; 50 years of age; Warsaw, N. Y. 

Q. 2. State whether or not you are a machinist by trade. 

A. Iam. 

Q. 5. State whether or not you were formerly engaged in running 
a planing-mill in the village of Warsaw. 

A. I was in that business. 

Q. 4. State what was the name of the firm by which you were 
engaged. 

A. C. Hurd & Sons first; Hurd & Gates afterwards. 

Q. 5. State whether or not you were a memberwf the firm of C. 
Hurd & Sons. 

A. I was. 

Q. 6. State whether or not you are acquainted with Chauncey C. 
and Timothy H. Buxton. 

A. I am. 
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Q. 7. State whether or not they were formerly engaged in business 
in Warsaw, N. Y.; if so, give the name of the firm. 

A. They were; C. & T. Buxton. 

Q. 8. State where the mill of C. Hurd & Sons was located, with 

reference to the business place of C. & T. Buxton. 
1773 A. It was back of Buxtons’ shop; had to go by Buxtons’ 
shop to get to it; it was west of Buxtons’ shop—a kind of a 
private lane, I thought it was. 

Q. 9. State how many different buildings Buxtons oceupied for 
their business. 

A. They had their wood shop, blacksmith shop, and show-room. 

Q. 10. State where the blacksmith shop was, with reference to the 
wood shop. 

A. It was right west of the wood shop—between the wood shop 
and the planing-mill. 

Q. 11. State whether the blacksmith shop was wood or brick. 

A. I think it was a brick shop. 

Q. 12. State where you resided and in what business you were 
engaged in 1859. 

A. I came from the West and got here the 10th day of June, 
1859, and a few days after that I went to work in the planing-mill 
for Hurd & Gates. 

Q. 13. Were Hurd & Gates then engaged in running the planing- 
mill formerly run by C. Hurd & Sons, in the rear of Buxtons’ 
shop? 

A. They were. 

Q. 14. How long did you continue to work for Hurd & Gates? 

A. Until the next May; I worked until the mill burned down, 

and then helped build up the new one—the machinery in it. 
1774 Q. 15. State whether or not during the time you were en- 

gaged with Hurd & Gates you were frequently in and out 
the brick blacksmith shop occupied by the Buxtons. 

A. I was. 

Q. 16. State about how often, as near as you can. 

A. I can’t tell exactly ; sometimes in and out there every day and 
sometimes every week; was in there frequently; passed right by 
there to go to my meals and work; sometimes I was not there more 
than once a week. 

Q.17. State whether or not you are familiar with the machinery 
used and operated in the different shops in the village of Warsaw? 

A. I think that at that time I knew every piece of machinery in 
the village of Warsaw and was acquainted with it. 

Q. 18. State whether or not there was a time when a company 
commenced operations for putting in gas works in the village of 
Warsaw ; if so, state as near as you can the time. 

A. It is my opinion that they commenced in April or May, 1860; 
it was, anyway, In the spring of 1860. 

Q. 19. State whether or not you were employed by and worked for 
the gas company. 
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Q. 20. State whether or not, prior to the time the gas com- 

1775 pany commenced operations in the village of Warsaw, there 
were in use in the village of Warsaw any dies, plates, or tools 
for cutting screw thread on gas pipe. 

A. I don’t think there was; never knew of any. 

Q. 21. State whether or not if there had been any such dies, plates, 
or tools in use in the village of Warsaw you would have known it. 

A. I think I should. 

Q. 22. In going from the mill of Hurd & Gates to the blacksmith 
shop of the Buxtons at what place did you enter the shop? 

A. The door was on the west end, southwest corner. 

Q. 23. State whether or not you are acquainted with what is com- 
monly called and known as the driven well. 

A. lam. 

Q. 24. State when and where you first saw a driven well. 

—. | think in 1864 or 1865, south of the Bingham House, in the 
village of Warsaw; I saw some men driving a well there; I stood 
in the blacksmith shop and saw them drive it. 

Q. 25. State whether you had ever heard of or seen a driven well 
before that, 

A. I never had. 

Q. 26. State whether or not there were a number of persons pres- 

ent at the driving of this well. 
1776 A. Yes; there was a large crowd of them there. 

Q. 27. State whether or not this well was talked about by 
the people present at the time of the driving as being a novelty and 
new invention. 

A. I think it was. 

Q. 28. State whether or not during the year of 1859, while you 
were engaged in the mill of Hurd & Gates, there was any driven 
well at the west end of the Buxton blacksmith shop. 

A. I never saw one there nor heard of one. 

Q. 29. Was there any on the premises occupied by the Buxtons 
during that time? 

A. Never saw one nor heard of one. 

(). 30. If there had been a driven well outside of the brick black - 
smith shop of the Buxtons, at the west end of the same, during the 
time you were employed by Hurd and Gates, would you have known 
it? 

A. I think I should. 

(). 31. Could a driven well have existed and been in use outside 
of Buxtons’ blacksmith shop and at the west end of the same during 
the time you were at work for Hurd & Gates without you having 
known of it? 

A. No. 


Direct closed. 


X Q. 1. Where were you living in 1858? 
A, LT was in the western country somewhere; have fongotien 
where; either Rockford, IL, or St. Louis, Mo. | 
L777 XQ. 2. When did you go west? 
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A. I went west in 1854, but I went to stay in 1856. 

X Q. 3. Where did you stay last before you came back to War- 
saw in June, 1859? 

A. I came direct from Texas. 

X Q. 4. How long had you resided in Texas? 

A. Not but a few days. 

X Q. 5. Where did you go from when you went to Texas ? 

A. St. Louis, Mo. 

X Q. 6. How long had you resided in St. Louis, Mo.? 

A. About three months. 

X Q. 7. When you came to Warsaw in June, 1859, was the mill 
of Hurd & Gates then running ? 

A. I think it was. 

X Q. 8. What kind of work were they then doing ? 

A. All kinds of work—planing lumber, making sash, doors, and 
blinds, building, putting up buildings by the job. 

X Q. 9 What part of the work did you go at? 

A. 1 took the job of making blinds. 

X Q. 10. How long did you work at that? 

A. I can’t say; I took the job of making one hundred pairs of 
blinds. | 

X Q. 11. Did you have a room in the mill where you worked at 
making these blinds? 

A. Not separate from the rest; I worked in the general shop with 
the rest. 

X Q. 12. From where you worked could you see the brick black- 
smith shop of the Buxtons ? 

A. I could if I looked out the window, right in plain sight. 

X Q. 18. Was there any building west of the brick blacksmith 
shop before you came to the mill of Hurd & Gates? 

A. I think directly west of Hurd & Gates’ blacksmith shop was a 
stable, where Hurd & Breck kept their horses; the mill was a little 
south of west from the shop, so the stable did not obstruct the view 

from one to the other; the stable was north of the mill. 
1778 X Q. 14. What was the distance from the brick blacksmith 
shop to this stable? 

A. I should think about six or eight rods—maybe ten. 

X Q. 15. Was there any building between the brick blacksmith 
shop and this stable in 1859, when you came from the West here ? 

A. I don’t think there was; Buxton had a lot of oak lumber piled 
up there, and a shed over it. 

X Q. 16. Did this lumber and this shed reach as far north as the 
land? 

A. I don’t remember about that. 

X Q. 17. Was there a wooden building that was used for a black- 
smith shop, about 20 to 50 feet west of the brick shop, in 1859” 

A. I have a faint recollection of a building standing in there, - it 
wouldn't be positive one way or the other; it was not used for : 
blacksmith shop ; it seems to me as though one was there. 

X Q. 18. If there was a building there what was it used for? 
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A. I can’t tell you; it appears to me as if the building was used 
for a kind of store-room for old work. 

X Q. 19. How far was this building from the stable of Hurd & 
Gates ? 

A. That I couldn’t tell you; it couldn’t have been a great way. 

X Q. 20. How far was it from the west end of the brick black- 
smith shop ? 

A. That I couldn’t tell you. 

X Q. 21. When was this building removed ? 

A. I don’t know. 

X Q. 22. Did Buxton have any place for bending tire at the west 
end of the brick blacksmith shop? 

A. I think he did. 

X Q. 23. What was it that he had there for bending tire’ 

A. I don’t know that I can explain it, but it was something 
1779 that he had on the west end of the shop, some pieces that he 
put up that he bent the tire over. I can’t describe them. 

XQ. 24. Were these pieces fastened to the shop, or were they a 
separate thing? 

A. I think they were fastened to the shop. 

X Q. 25. Did not Buxton set tire in this wooden building west 
of the brick shop in 1859? 

A. I don’t know anything about what Buxton did in 1859. 

X Q. 26. Where did Buxton get water to use in setting tire in 
1859 ? 

A. I remember of his having a tub or a vat, or whatever you call 
it, west of his blacksmith shop, and I think that he had a connec- 
tion from that so that he got water from the race. 

X Q. 27. Where was this tub set, with reference to the wooden 
building west of the brick blacksmith shop? 

A. Between the two—between the brick shop and the wooden 
building. 

X Q. 28. Then this tub was right west of the brick shop, was it? 

A. I think it was; that’s my impression now. 

X Q. 29. Where was the race you speak of? 

A. It was right under the wood shop. 

X Q. 30. Which way did that race run ? 

A. A little west of north. 

X Q. 31. How wide and deep was it? 

A. I should think it was eight feet wide, probably three feet 
deep—the ditch was that; the water wasn’t over a foot. 

X Q. 32. Did this race cross the lane by which you went into the 
planing-mill ? 

A. Zen. 
1780 | X Q. 33. What kind of a bridge was over the race at the 
ane? 

A. I think at that time it was plank and stringers. 

X Q 34. What building was north of this lane in 1859? 

A. A dwelling-house. 

X Q. 35. Was there a well at this dwelling-house? 

A. I couldn’t tell you. 
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X Q. 36. What machinery did Buxton have in his shop in June, 
1859? 

A. I think he had a wood-turning lathe and a Daniel’s planer; 
think he had a steam-engine; think that Benson worked there up- 
stairs with an engine-lathe; I don’t remember of any other ma- 
chinery. 

X Q. 37. Did Benson have any plates and dies for cutting screw 
threads ? 

A. Yes. 

X Q. 38. How large a bolt could he cut a screw thread on with 
his plates and dies? 

A. Think the largest was ? of an inch; might have been a little 
larger, but I don’t remember of his having any larger than ? of an 
inch. 

X Q. 39. Did Buxton have any plates and dies for cutting screw 
threads; if so, how large a bolt could he cut with his plates and dies? 

A. I think he had tools for cutting up to an inch; I used to go 
there to use them sometimes. 

X Q. 40. Did Adams & Fargo have any plates and dies for cut- 
ting screw threads ; if so, how large a bolt could they cut? 

A. Never knew of their having any. 
1781 X Q. 41. Are you sure that Buxton had no plates and dies 
for cutting as large as an inch and a quarter? 

A. I never saw any such thing. 

X Q. 42. Did not a Mr. Darling have gas works put in at his house 
as early as 1857? 

A. I don’t believe they were put in as early as that; I remember 
when they were put in, but don’t believe it was early as that; still 
it might have been; he had them put in a year or so before the 
others, I know. 

X Q. 48. What year did Darling have his gas works put in? 

A. I don’t know; wouldn’t be positive about that. 

X Q. 44. State, as nearly as you can, when Mr. Darling had the 
gas works put in at his house? 

A. I wouldn’t undertake to tell or set any time; I should think 
it was a year or two before the other works were put in. 

X Q. 45. Was there not a foundry in Warsaw in 1859? 

A. Yes, sir. 

X Q. 46. Who run it? 

A. Garratsee & Morris. 

X Q. 47. Did they have any plates and dies for cutting screw 
threads; if so, how large a bolt could they cut on? 

A. They had plates for cutting three-quarters of an inch; I will 
say seven-eighths of an inch; you could strain it up to seven-eighths 
of an inch. 

X Q. 48. Do you know that that was the largest plate that they 
had ? 

A. Yes, sir; I know it. 

X Q. 49. Do you know that an inch plate was the largest that 
Buxton had in 1859? 


70—16 
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A. I know his men told me so. I went there to get work done— 
to borrow it. 
17SI3 X Q. 50. Who of his men told you that an inch plate was 
the largest that they had? 

A. His blacksmiths; Burr was one. I think he was the spokes- 
man of the crowd. 

X Q. 51. Did not they have dies and plates. for cutting screw 
threads on wagon skeins? 

A. I think not; not over an inch. 

X Q. 52. Is it not possible that there might have been a pump at 
the west end of the brick blacksmith shop in 1859 and you not now 
remem ber it? 

A. I don’t think that it could; not that kind of a pump—nota 
drove well. 

X Q. 538. Does a driven-well pump differ in its looks from any 
other pump” 

A. The pump don’t look any different, but the well does. 

X Q. 54. If the pump is set down on the platform, can you tell, 
by looking at the pump, whether it is a driven well or not? 

A. You couldn’t unless you could look under the platform. 

X Q. 55. Was there any well or pump near the west end of the 
brick blacksmith shop in 1859? 

A. There was a well right at the southwest corner of that shop ; 
a dug well, stoned up. 


4 
A. I don’t remember; I think there was a wooden pump in it. 
X Q. 57. How deep was that well? 
A. I should think from 8 to 10 feet; might have been a little 
more, 


X Q. 5S. Then you think no other pump could have been in that 
vicinity and you not now remember it, do you ? 

A. I don’t think itis possible that a pump could have stood 
there and [| not have seen it and remember about it. 

X Q. 59. If you did not remember the wooden shop until after 
your attention was called to it, would a pump have made a greater 
Impression on your mind than the shop? 

A. There is something more to it. I had occasion to use a pump. 
I used to go there to get water to drink, and if there had been a 
pump there, and I had used it, | should have remembered it; a 
building is another thing; if there had been one there I should 
have used it, and | should have remeinbered it. 

X Q. 60. Did you not get water from a spring south of the mills? 

A. Some of the time I would and some of the time I wouldn’t; 
some of the time I couldn’t get it there. 

X Q. 61. Did you sometimes get water at the well of Mr. Breck, 
north of the mill ? 

A. I never went there after water; some of the other men might 
have went there. 

X Q. 62. Then you are sure, are you, that after more than 21 years’ 
time you would have remembered all about the pump, if there had 
been one, west of the brick blacksmith shop in 1859? 


1782 
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A. The burning up of that shop photographed that thing on my 
mind so that I see everything then as plainly as though it were 
yesterday. 

X Q. 63. When you think that after the burning of the mill and 
the lumber of Mr. Buxton, and the wooden shop west of the brick 
shop, that an iron pump standing there would have been indelibly 
impressed upon your mind, and after twenty-one years’ time you 
could remember it plainly? 

A. I wouldn’t have any doubt about it; there never was any 
pump there. 


Cross-ex. closed. 


R. D. Q. 1. State, if you know, who put Mr. Darling’s gas works in 
his house ? | 
A. It is my impression it was Alfred Wright, of Rochester. 
1783 R. D. Q. 2. State whether they were private gas works, used 
for his house only. 

A. They were just for his own use—for his own house. 

R. D. Q. 3. State whether or not you at any time put any pump 
into the dug well back of Buxton’s blacksmith shop; if so, state 
when it was. 

A. I put one in there in 1862 or 1863; I won’t be sure which. 

R. D. Q. 4. Describe the pump which you say you putin the well. 

A. It was a force pump, wedged into the well, and worked witha 
lever on the surface. It was called a force pump and we could 
throw water with it. The lever was hitched to the pipe and the tube 
that the water came through worked up and down. 

Redirect closed. 

R. X Q. 1. Was this the first pump of that kind that was ever in 
that well ? 

A. Yes, sir. 

Ex. closed. 


(S’g’d) 1. N. HURD. 


Sworn and subscribed before me this 5th day of July, 1880. 
(S’p’d) E. M. BARTLETT, 
Notary Public. 


An adjournment was here taken to July 6, 1880, at 10 o'clock 
a.m. 
1784 Jury 6—10 a. m. 

Parties met, and then JAMes O. McCuure, being produced 

as a witness on the part of the complainants and duly sworn, testi- 
fied as follows: 

Q. 1. State your name, age, and residence. 

A. James O. McClure; 51; Warsaw, N. Y. 

Q. 2. How long have you resided at Warsaw, N. Y.? 

A. Fifteen years. 

Q. 3. What is your business ? 
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A. Civil engineer and surveyor. 

Q. 4. State whether or not you know and are acquainted with 
what is commonly called the driven well. 

A. I am. 

Q. 5. State when and where you first saw a driven well. 

A. In this village in 1865; it was the latter part of July or first 
of August, 1865, that those wells were attempted to be put down on 
the north side of Genesee street, just off from Main street, right near 
the Bingham House. 

Q. 6. State whether or not they succeeded in getting water on 
Genesee street. 

A. Not in such quantities as they desired, owing to quicksand, 
which clogged the pipe. 

Q. 7. State, if vou can, what was done with the well or wells 
which were put down on Genesee street. 

A. After pumping for a long time and the sand cutting the valves 
of the pumps to pieces they drew the pipes and put ene down on 
the west side of the house on Main street and then got water. 

QW. S. State about how long it was after the well was driven on 
Genesee street before the well was driven on Main street. 

A. It is my impression the wells were all sunk in one day; they 
did not have to drive yery deep. 

Q. 9. State, if you ean, who the parties were that drove these 
wells. 

A. It was a company, but their names escape me—seems to meas 

though it were Latter & Williams. 
1785 Q. 10. State whether you had ever seen or heard of a 
driven well before that time. 

A. I never had. 

Q. 11. State whether or not there were a number of persons pres- 
ent at the driving of these wells; if so, state, as near as you can, the 
number. 

A. There were—the number would vary at times; there was a 
large number when they drove the first well; I should say there 
were 100 people looking on; it created a good deal of excitement. 

Q. 12. State whether or not this wel! was talked about by the 
people here as being a novelty and new invention. 

A. A great many discredited the idea of getting water that way ; 
I know quite a number were willing to bet their money that they 
couldn't get water through a pipe in that way; they had never 
heard of it; the idea seemed preposterous. 

Q. 13. State whether or not you are acquainted with John West. 

A. lam. 

Q. 14. State whether or not you learned at any time that John 
West had or claimed to have the right to drive these wells at the 
village of Warsaw. 

A. I understood so, 

Q. 15, State whether or not John West has been engaged in driv- 
ing these wells at the village of Warsaw. 

A. He put down a well for me in 1868. 


ed 
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Q. 16. State where it was that you learned that John West had or 
claimed to have the right to put down these wells. 
1786 A. Immediately after these men were here in 1865 he 
showed me his contract, and told me that he had the right to 
put down these wells in the town of Warsaw. 


Direct ex. closed. 


X Q. 1. When those men came here in 1865 and put down those 
wells did not they take great pains to advertise the same and talk 
about the well to all they met? 

A. The matter was thoroughly canvassed ; as I think now about 
it they came here and gave out notice that they were going to drive 
these wells in this peculiar manner; these men were selling rights 
for towns, 

X Q. 2. Did not they take pains to talk to people about the well, 
and explain the way to put them down, and urge persons to buy of 
them? 

A, I don’t know any further than myself about that matter; | 
opened the conversation with them myself, when they were driving 
the tirst well, and asked as to the depth they would have to go down; 
I expressed unbelief in their being able to get water from the fact of 
there being long slots in the pipe at the bottom, and I claimed that 
the pipe would fill with mud ; one of the men says, We can’t get water 
until we get through the mud into the gravel; I then asked him, 
Supposing you strike no gravel? He said the well would be dry—be 
a failure—and they would have to try some other place; I asked him 
when they did strike water to what depth they went; he said, Until 
we strike water. 

X Q. 3. Did not these men talk to all persons about this well and 
show it in a public place and try to sell the rights? 

A. They talked to me about it; did not offer to sell it to me; they 
drove it in a public place; there were a large number of people 
there. 

X Q. 4. Did they stay there some days; if so, about how many ? 

A. To the best of my recollection, about a week. 

X Q. 5. Was not the Bingham House the principal hotel in War- 
saw at that time, and was not the place where they drove the well 

on the principal business street ? 
1787 A. It was; and the place where they drove was just off the 
principal business street. 

X Q. 6. The well could be seen from the street, readily, could it 
not? 

A. It could. 

X Q. 7. Whose patent was it that they claimed to give John West 
the right to work under? 

A. I don’t know. 

X Q. 8. Was not the name of the patent mentioned in the con- 
tract which you say West showed you ? 

A. I don’t recollect; the contract was shown to me casually ; I did 
not examine it closely. 
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Cross-ex. closed. 


(S'g'd) J. O. McCLURE. 


Sworn and subscribed before me this 6th day of July, 1880. 
(S'g'd) E. M. BARTLETT, 
Notary Public. 


1788 Juty 13—11 o’clock a. m. 

Complainants appeared by their counsel, S. B. Bartlett, and, no 
one appearing for the defendant, the examination was held open 
until 1 o’clock p. m. 


At one o’clock p. m. the complainants’ counsel appeared, and, no 
one appearing for the defendant, Lucerra Winpsor was produced 
as a witness for the complainants, duly sworn, and testified as fol- 
lows: 

(). 1. State your name, age, and residence. 

A. Lucetta Windsor; Portageville; age, 77. 

Q. 2. State whether or not you formerly resided at the village of 
Warsaw, Wyoming county, N. Y. 

A. Yes. 

(). 3. State when you resided at the village of Warsaw. 

A. From 1830 to 1844 I lived in Warsaw village; then we moved 
onto a farm about three miles southwest of the village and lived 
there five years; then we moved to Warsaw village and remained 
until 1854; then we moved on to the farm and remained until 1859; 
after that I removed to Rushford and lived there until 1862; after 
that we moved onto the farm and remained there until 1864; in 
1864 we sold our farm and moved back to Warsaw village in 1867, 
and remained there until 1872. 

Q. 4. State whether or not you resided at the village of Warsaw at 
any time during the years 1858 and 1859. 

A. No, sir. 

Q. 5. State whether or not you are acquainted with Nelson W. 
Green. 

A. Yes, sir. 

Q. 6. State whether or not he is a brother of yours. 

A. He is. 

(). 7. State whether or not Nelson W. Green was at your house at 
Warsaw at any time during the years 1858 or 1859. 

A. I know he wasn’t there. 

Q. 8. State where in the village of Warsaw you lived at the time 
you say you resided there. 

A. On the south side of Buffalo street, nearly opposite Timothy 

H. Buxton. 

1789-1792 (. 9. State whether or not you resided in the village of 
Warsaw at any time during the years 1858, 1859, 1860, 
1861, 1862, or 1868. 

A. No, sir; we did not. 

(J. 10. State where the farm was on which you say you lived at 
these different times spoken of by you. 
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A. In Warsaw, on the west hill, about three miles southwest of 


Warsaw village. 
(S’g’d) L. WINDSOR. 


Subscribed and sworn to before me this 13th day of July, 1880. 
(S’g’d) E. M. BARTLETT, 
Notary Public. 


{ Endorsed :] Wm. D. Andrews et al. ag’nst John Thee. Deposi- 
tions of witnesses taken at Warsaw, N. Y., on part of complainants. 
Filed Oct. 19, 1880. E. R. Mason, clerk. 


1793 Circuit Court of the United States, District of Iowa. In 
Equity. 


Wm. D. AnprREws ée al. vs. GEoRGE LELAND ef al. 


Testimony for final hearing taken on the part of the complainants, 
under the 67th rule of practice for the courts of equity of the 
United States, before me, Leonard A. Giegerich, a notary public, 
duly commissioned and sworn, in and for the city and county of 
New York, in the State of New York, at No. 7 Warren street, in 
said city, under and pursuant to the annexed notice. 


1794 Netson W. GREEN, a witness of lawful age, being duly 
sworn, in answer to interrogatories, deposes and says as fol- 
lows, to wit: 


Being examined by Wma. D. ANpREws, Esq., he testifies as fol- 
lows: 

Q. 1. What is your name, age, and residence ? 

A. My name is Nelson W. Green; my age is about 60 years, and 
my present residence, New York city. 

Q. 2. What connection have you with the present suit and with 
the patent which is the subject-matter of the suit? 

A. Iam one of the plaintiffs and am inventor and patentee of the 
driven well on which this suit is founded. 

Q. 3. Please state when and on what occasion you first conceived 
of the invention upon which your patent, reissue No. 4372, dated 
May %), 1871, is founded. 

A. During a drill of a squad of men in the summer of 1861, 

1795 the rumor having come to my knowledge that wells and 
springs in Virginia had been poisoned, by which the Union 
soldiers were likely to suffer, 1 said to my drill squad, who were 
standing about me for the moment, that this could be remedied in 
this way. ‘Takinga pencil from my pocket sharpened at one end and 
placing its point in the palm of my hand, I said: Suppose this pen- 
cil to be an iron rod sharpened as you see this pencil, and suppose 
it to be driven in the ground to and into the water and withdrawn 
and a tube inserted in its place and a pump attached to the tube, 
we should havea well from which we could draw an abundant sup- 
ply ot water which could not be poisoned. There were present at this 
conversation, I think, all or most of the members of my drill squad, 
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seven in number, among whom were A. P. Smith, James C. Carmi- 
chael, Byron Mudge, A. J. Todd, Dr. Hyatt, Charles M. Newcomb, 
Heman F. Robinson ; this was about the number of persons present ; 
but little discussion was had at this time upon the subject. During 
theearly part of the same year it came to my knowledge through 
the newspapers that Col. Mulligan had been shut up at Lexington, 
Missouri, with his command, and was finally obliged to surrender 
for want of water. 

At a meeting at my sitting-room of the officers of my regiment, 
then in camp near by, this subject was brought by me again before 
nearly the same pe rsons mentioned above as being the members of 
my drill squad, on which occasion, after calling their attention to 
the case of Col. Mulligan, I said: I wish to explain to you now fully 
my ideas as to a method for getting water for the regiment. I said, 
taking a pencil in my right hand as before: “Suppose this pencil, 
sharpened as you see, is an iron rod, and the surface of this table to 
represent the ground from which you wish to procure water; sup- 
pose the rod to be driven into the ground and into the water and 
withdrawn anda tube inserted in its place and a pump attached to 
the tube, wonldn’t you have a well which would obviate the difficul- 
ties met by Col. Mulligan?” Reference was also had at the same 
time to the poisoning of the wells in Virginia. The suggestion did 

not receive the approval of anybody present; every one of 
1796 the officers who expressed an opinion were opposed to the 

feasibility and practicability of this matter. After consider- 
able discussion on both sides, and after the expression of opinion by 
one or more of them that the proper way to do it was to make a 
bored or artesian well, I said, Very well; this is my plan ; I will detail 
you, Mr. Mudge, to make an experiment and Lieutenant Colonel 
Carmichael and Adjutant Robinson to assist you; you will procure 
the rod and the tube, which may be of tin or zine, fitted on an ordi- 
nary boat pump, and come to my house as soon as you are ready, 
with the material and we wiil make the experiment. There was 
other conversation, perhaps, as to detail, all tending in that direction. 
I remember, however, that both Mr. Mudge and Mr. Carmichael ex- 
pressed themselves pointedly opposed to my suggestion; the only 
question that seemed to be undecided was as to the method of draw- 
ing the rod; I think I suggested, in answer to that, a pulley, and 
said to Mr. Mudge, You are a mechanic; you ought to know how to 
manage the details, or that in substance. 

The next morning but one after this meeting, at about seven 
o’clock in the morning, I should judge, perhaps a little later, Lieu- 
tenant Colonel Carmichael drove into my gate with his business 
wagon, having with him Mr. Mudge and Adjutant Robinson, and 
in the wagon some material, as they said, for the proposed experi- 
nent. We immediately proposed to select a place for it. Some little 
delay and conversation occurred, and about the moment when oper- 
ations were to commence a soldier came from camp with information 
that | was needed there immediately; I accordingly went, but in 
going out of the yard I said to Mr. Mudge or to Lieutenant Colonel 
Carmichael, one or the other, and both probably heard the remark, 
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“ You will find a beetle in the woodshed.” I returned to the house 
and to the experiment, I think, in the neighborhood of ten o’clock 
in the forenoon and found those officers still engaged in it. My 
best recollection is that when I came to the ground they were put- 
ting down the pump tube; at any rate, it was but a short time after 
I came back before they had a successful well; the water flowed a 
full, free stream and a continuous one, in answer to the demand of 
the pump. 
1797 Mr. Mudge told me, in answer to some question I had asked 
him, that the rod used was nine feet in length, and I have as- 
sociated in my memory seven feet as being the length of the tube. 
I should say that the rod was about an inch and a half in diameter 
and might have been smaller; [ remember of noticing particularly 
the tube as it stood in the well with a short spout soldered to it per- 
pendicularly ; perhaps it was an inch and a quarter in diameter ; 
perhaps more; the ground on which the experiment was mace was 
low, alluvial soil, from which a crop of potatoes had just been taken ; 
at the end of the experiment Lieutenant Colonel Carmichael and 
Adjutant Robinson, and, I think, Mudge was not included, accom- 
panied me to the gate on the way to the camp, and I said to them, 
“Well, boys, you see my plan is a success and it works; now, we will 
make an experiment at the camp; if it works there we shall havea 
good test,” to all of which these gentlemen objected ; afterwards I 
instructed Lieutenant Mudge to see Mr. Graham and make for him 
a well in this way in his cook-house at the camp. 

Q. 4. In what month of the year 1861 was this well upon your 
premises put down? 

A. I think this experiment was made in the month of October. 

Q. 5. How long did this well remain in use upon your premises? 

A. It was in the ground when I went to camp and I don’t re- 
member seeing it afterwards; I think it was pulled up the same 
day. 

Q. 6. Please state what was the condition of the earth about that 
well tube at the time when you were pumping water from it and its 
position in relation to the tube. 

A. The surface of the ground was loose soil; when I noticed it 
the surface of the ground was compacted about the pipes, as | sup- 
posed, by the tread of the feet of the men. 

Q. 7. Were you at any time afterwards at the place where this well 

was made? 
1798 A. I think it was the next day or the day after; after dinner 
I went to that place. 

Q. 8. Did you observe anything in relation to what had been 
done; and, if so, what? 

A. I did observe what had been done, and that the hole from 
which the pump had been withdrawn still remained intact, and that 
it was a round hole and about the size of a pump which I had ob- 
served the day previous; the hole seemed to be such as could have 
been formed in no other way than that the earth had been packed 
‘tightly around quite to the top of the surface of the ground; I no- 
ticed the water stood in the hole and came within a foot of its top. 
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Q. 9. Please describe the pump that was used and its valves and 
their position. 

A. I cannot deseribe the valves except from the effects I saw from 
operating the pump; I saw the barret of the pump, which was of 
tin, I think, about an inch and a quarter in diameter; it was a 
common boat pump; when the plunger was operated a full and con- 
tinuous stream flowed from the spout, which could have only oc- 
curred with this class of pumps if a valve had been attached to the 
plunger rod of the usual form, fitting tightly in the pump, and with 
a foot valve at or near the lower end of the pump. 

Q. 10. Can you say whether or not, when the plunger was forced 
down and before being raised, water stood in the barrel of the pump 
up to the level of the bottom of the discharge nozzle? 

A. It did. 

(). 11. And when the plunger was forced down the water did not 
fall away ; is that correct? 

A. That is correct, as I understand it. 

Q. 12. What was the distance from the surface of the ground up 
to this discharge nozzle? 

A. That would be but an opinion, but from my present recollection 

I should say it was from two to three feet. 


1799 Q. 12a. Did or did not the body of the pump extend above 
this nozzle? 
A. It did. 


(. 13. How far, and was this upward extension of the same size 
and shape ? 

A. I cannot accurately give the length of this extension above 
the nozzle; it was at least a foot in length; it may have been more. 

Q. 14. Can you give the length of the plunger rod? If so, please 
state What it was. 

A. I did not see the plunger rod out of the barrel, to my recollec- 
tion, 

Q. 15. Did Lt. Col. Mudge make a well in the cook-house as you 
instructed him to do? 

A. He did. 

(). 16. Please give us the date when that was done. 

A. I cannot fix the exact date; it was immediately after the house 
experiment just described. 

Q. 17. Were you present at the making of that well ? 

A. I was there but very little; the details were left wholly to Mr. 
Mudge; I was very busy. 

Q. 18. Where were you during that time ? 

A. I was in camp and wherever the military duties called me; 
always was at hand. 

Q. 19. Did you or not furnish any assistance in the making of 
that well; [ mean other than personal assistance ? 

A. I did. 

(). 20. What assistance, please ? 

A. I directed Adjutant Robinson to make a detail of soldiers to 
assist Mr. Mudge whenever he needed it. : 
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Q. 21. Did you or not ever see this well in use or use it yourself? 

A. I did see it and pump from it myself. 

Q. 22. What was the nature of the supply of water as to its ex- 

tent ? 
1800 A. The supply was abundant and regular and compared 
favorably with other driven wells as to these particulars. 

@. 23. Please state what the water was used for and to what ex- 
tent? 

A. It was used for all the purposes of the cook-house and to sup- 
ply the drinking water for the tables, as I understood it. 

Q. 24. How did the supply of water from the experimental well 
previously made near your house compare with the supply from 
this fair ground well? 

A. Favorably; both were good wells and gave a good supply and 
seemed to be fully equal to the demand of the pump in each case 
respectively. 

Q. 25. Who was present, if any one, other than the three gentle- 
men you named and yourself, at the making of the well near your 
house ? 

A. I remember my son, Mason A. Green, was present, and | have 
always associated Capt. Sager’s face with that experiment; I think 
he was there and probably some soldiers, but I can’t name them ; 
the two Dibbles were also there; their names are Horace and Eustace, 
father and son. 


Adjourned for lunch at 1} p. m. until 2 p. m. 
[sEAL.] LEONARD A. GIEGERICH, 
Notary Public, N. Y. Co. (O1). 


Parties met pursuant to adjournment. 


Q. 26. When did you first apply for a patent for your invention ? 
A. My first application was made either in December, 1865, or in 
January, 1566. 
1801 Q. 27. You say that your first application was then made ; 
did you make more than one; and, if so, why? Please ex- 
plain. 

A. I did make more than one; the first application was forwarded 
by me to Mr. Ward, member of Congress, to be put on record and, 
as he informed me, was so filed, but the application was lost or ab- 
stracted from the Patent Office before duly put on record. 

Q. 28. When did you make your second application ? 

A. The second was put on file in the Patent Office on the 17th day 
of March, 1866. 

Q. 29. What caused the delay after you had made said invention 
before you had applied for a patent ? 

A. The invention was made in the summer of 1861; during the 
years intervening between that and the date of my application in the 
year 1866 my time was wholly occupied in the various and serious com- 
plications ia which I had been involved by the shooting of McNett, 
and the various lawsuits in which I became involved on account of 
debts due the Government for the expenses of my regiment and 
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which my enemies proposed to collect of me rather than of the Gov- 
ernment; also complications growing out of difficulties with the 
church and the priests and bishops who wickedly and unfairly at- 
tempted to use their authority against me for my embarrassment ; 
also the continued effort which I was making to secure my rein- 
statement to my rank in the army, from which I had been unjustly 
and illegally removed; also the necessity I found myself under to 
defend myself against the indictment then pending for the shooting 
of McNett; because of these necessities and occupations I was 
obliged not only to devote my whole time, but all my mind was so 
devoted to the defense of these various interests and in defending 
my personal honor and liberty that I had neither time, inclination, 
nor possible opportunity to have prosecuted my claim to the inven- 
tion. 

Q. 30. Previous to your taking command of the 76th regi- 
ment had you any—and, if so, what—military education or ex- 

perience ? 
1802 A. I was educated at West Point, in the Military Academy. 
Q. 31. Will you please give us a little history of the suits in 
which you were engaged in relation to the McNett affair and in 
defending yourself against the suits you say were brought against 
you for debts incurred on account of the Government for matters 
connected with the regiment? 

A. In the first place, the McNett indictment was pending, which 
was called up at every texm of oyer and terminer, which required 
my constant attention ; secondly, the law questions which involved 
my defense in this indictment were new to the lawyers of our dis- 
trict, involving, as they did, the construction of military law in civil 
courts; the question of jurisdiction as between the military and civil 
courts, the question of justification, under the military ow. of the 
shooting of McNett, and the exact amount of authority of a military 
commander to enforce an order, and the various related questions to 
these required the examination of a large number of authorities 
and consultation with various attorneys in different parts of the 
country. I examined personally authorities on these subjects at 
different times in the libraries at Washington, New York, Albany, 
and Syracuse and Cortland. These examinations and trials absorbed 
of themselves a large portion of my time during these years. There 
were two suits against the priest of my church in which I was plain- 
tiff, in which evidence was taken to a considerable extent. I cannot 
now recall the exact number of suits in which I was defendant for 
the debts of the Government, but if I had had no other business 
during those years than looking after these suits I should have 
been a very busy and a greatly badgered man. 

Q. 32. What other business than attending to these suits were you 
engaged in during these years? 

A. Between the intervals of these legal combats I was making con- 
tinuous pilgrimages and efforts in all directions with a view to se- 
cure my reinstatement to my military command. In looking back 
over the efforts I then made in this one direction it would seem to 
have been ample employment for those years. 
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1803 Q. 33. What, if any, labor did you do, or éf what, if any, 

business did you transact after the time you returned to Cort- 
land from the army down to the time of your trial for the shooting 
of McNett that brought you inany income? Please state as fully as 
you can. 

A. I did no business that brought me any income. I had no mind 
nor time for business. If 1 had had I could not have done it. I 
had no income, except, perhaps, the small one from my farm and 
garden. I did no labor, except, perhaps, chores about the farm and 
garden when at home. ‘The farm was less than seven acres of till- 
able land; the garden was about from a quarter to a third of an 
acre. 

Q. 34. Please state who composed your family, giving their proxi- 
mate ages. 

A. I had a wife and four children; the oldest boy was about twelve 
years of age; the second about ten years of age; the other two, the 
youngest, were twins, about six or seven years of age. 

Q. 35. How and in what manner did you procure the means neces- 
sary for the support of vour family during those years ? 

A. It was mostly procured by on from friends and mortgages 
made upon the homestead and upon a little farm of 50 acres | had 
in Livingston county, Western New York. 

Q. 36. What was the state of your finances at the close of the Me- 
Nett trial, in the spring of 1866, as to money or property in hand 
and debts, if any, owing? 

A. Very bad. My financial condition at that time was one of 
embarrassment every way. My property was mortgaged about its 
value. I owed other jdebts. I was worth considerably less than 
nothing. 

Q. 37. Please state where your family resided from 1861 to the 
spring of 1866, giving the town and the locality of the town, wher- 
ever they may have been during any portion of the time. 

A. From the fall of 1861 to April, 1863, the family lived at the 
center of the village, on Main street, the homestead having been 
rented during this time. This was at Cortland village, New York. 

The homestead was situated about half a mile north of the 
1804 village, on a continuation of Main street. The family re- 

turned to this homestead about April, 1863, and there re- 
mained up to the winter of 1867. 

Q. 38. What were your social habits after the time of your return 
from the army, in the spring of 1862, down to the time of your trial 
for shooting McNett? Please state the nature and extent of your 
intercourse with the inhabitants of Cortland, and especially with 
those with whom you had been previously intimate. 

A. My social habits during all those years, I think, may be de- 
scribed as being that of entire isolation. The excitements of the war, 
the prominent part I had taken in raising the 76th regiment, and 
upon other questions of that. excited 9 had divided the com- 
munity in two classes as to me. While the loyal men generally 
believed I was right and still adhered to me socially and in every 
desirable way, yet the other party were so intensely and malignantly 
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bitter and so personally unjust and hostile that the effect upon me 
was to avoid all public intercourse, and, to a large extent, even of 
private intimacy with my neighbors.. I especially avoided public 
places and crowds of men and remained largely at home. 

Q. 59. Was or was not this state of your social habits a change 
from what they had previously been; and, if so, to what extent ? 

A. It was, to the greatest possible extent. It amounted to an en- 
tire change of my habits of life and assuciation, as well as a change 
of my whole line of thought; whereas previously I had been an active 
member in society in every respect, social, religious, and political, 
and particularly active in all questions relating to public interests, 
my habits of life now became one of almost absolute seclusion. An 
assembly of any kind, and particularly the face of a copperhead, as 
we called them in those days, or a disloyal remark, or an unfriendly 
face, annoyed me beyond measure and confirmed me in my settled 

inclination to seclusion. | 
1805 Q. 40. Who prepared the papers when you made your first 
application for a patent on the driven well, as you say, in 
December, 1865, or January, 1566 ” 

A. I drew them myself, in pencil, and my boy copied them. 

Q. 41. Were you accustomed to the preparation of such papers ? 

A. I was not; that was the first effort. 

(). 42. Please state the reason why, not being yourself accustomed 
to preparing such papers, you did not employ your lawyer or other 
competent person to prepare them for you. 

A. I did consult my lawyer upon the subject, and he said I should 
do well if I succeeded in saving my head without going into a patent 
contest, which should make me more enemies; that the McNett in- 
dietment would be all we could take care of; for these reasons I 
undertook to take care of my own claim, as far as the application 
was concerned, hoping to get the indictment off before serious 
trouble should arise over the patent. 

@. 43. When you forwarded your papers to Hamilton Ward, a 
member of Congress, as you have testified, did you also forward 
money to pay the Patent Office fees ? 

A. I did not; 1 wrote him asking him to apply to my brother for 
the money, who lived in the same village with Mr. Ward, in Alle- 
gany county, New York. 

(). 44. Why did you not yourself send the money ? 

A. I did not have it. 

Q. 45. What was the occasion of your making this application 
when you did, after having rested so long after making you inven- 
tion ? 

A. I made the application immediately or very soon after it came 
to my knowledge that Suggett and Mudge were utilizing my inven- 
tion. ‘This came tomy knowledge some time in the last part of 1865, 

through Dr. Todd, who called at my home, it seems, for that 
1806 purpose. This was the first intimation I had of the use of the 
driven well other than the experiments I had made in 1861. 

(. 46. Have you any written or printed documents which enable 

you to fix the time or about the time when Dr. Todd conveyed to 
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you the first knowledge you had that Suggett and Mudge were utiliz- 
ing your invention ? 

A. I have not in my hand at this moment, but Dr. Todd showed 
me a printed pamphlet, issued by Mr. Mudge, I think, and called 
my attention to some advertisements in the village paper, which 
seemed indirectly to indicate the facts I have stated. The pamphlet 
issued by Mudge seemed to concede the invention as having been 
first suggested by me, if I recollect correctly the contents of it. 

Q. 47. Have you now in your hand the pamphlet referred to in 
your answer to question 46? And if you say you have, please state 
what in that pamphlet called your attention to the fact, as you say, 
that Mudge and Suggett were utilizing your invention, and what in 
that pamphlet or connected with it enables you to fix about the time 
when Dr. Todd called your attention to the fact that Suggett and 
Mudge were utilizing your invention. 

A. Dr. Todd told me the village papers had avertisements in them 
that week from both Suggett and Mudge disclosing the fact, which 
was a surprise to me, that both had secured patents for my inven- 
tion. I immediately examined the village papers and found beth 
the advertisements, as stated, and cut them out and pasted them in 
this pamphlet, and I now find them there. The one signed by James 
Suggett is dated December 5, 1865; the one signed by Byron Mudge 
is dated December 11, 1865. These facts enable me to fix about the 
date at which Dr. Todd called my attention to the fact that Mudge 
and Suggett were utilizing my invention, which must then have been 

soon after the 5th of December, 1865. 
1807 In the body of the pamphlet itself signed by Byron Mudge, 

on pages 1 and 2, facts are set forth which identify fully to 
my mind the experiments made by Mudge, in 1861, as being the 
same experiment made by me at that time by and through a mili- 
tary detail of officers of.my regiment, of which detail Mr. Mudge was 
a member, and that on page 2 of said pamphlet the admission is 
made by Mudge that his colonel made a suggestion which led to the 
experiment referred to. I was, in fact, the colonel referred to. 

Q. 48. In the examination of Henry Woodruff as a witness for 
defense, in the case of George Leland, which testimony was taken 
April 7th, 1880, in answer to direct question 358, he said, which 
was: “ Did said Green know of this driven well made by you, as 
you have testified,” which well, he had answered, in answer to 
direct question 12, was first driven in the fall of 1861; and, in answer 
to direct question 16, he says: “ Mudge left it unfinished; returned to 
itin 1862 ; asnearas my memory serves me, it was putdown late in the 
spring of 1862; he then put down a new pipe, which remains in the 
well to this day.” He answered, in reply to question 38, as given 
and explained: “I suppose that he did, from the question that he 
asked me ;” and, in reply to question 40, his reply was: “ He said 
he was glad to hear it, and was glad it proved a success, for if they (the 
regiment) should get caught as General Mulligan did they could get 
water ;” and, in answer to question 43, he says: “1 think this conver- 
sation was in 1862.” Now, will you please state what, if any, con- 
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versation you had with Mr. Woodruff concerning driven wells and 
when such conversation occurred ? 

A. I have no recollection of ever having had any conversation 

with Mr. Woodruff upon the subject of driven wells previously 
1808 to the interference case, in 1866, and I do not believe that I 

had the conversation recounted by him as having occurred 
with me; I believe never — could have occurred and never did occur, 
and Mr. Woodruff is evidently mistaken in dates. If any conversa- 
tion occurred between us upon this subject it must have occurred in 
the late fall of 1861, and related to the experiment of Mudge at my 
house, which Mr. Woodruff has forgotten as to date; and, as to the 
identity of the experiment referred to in the conversation narrated 
by him with me, I understand him to say we met opposite to his 
door on Main street, in 1862, while I was passing from my home- 
stead to the village. During all the time from 1861 to the April of 
1863 I was living in the center of the village and not at the home- 
stead ; therefore he could not have met me at his door going from 
home to the village, since my home was in the village at the time, 
all of which shows, if the conversation occurred at all between us, it 
was when I did live at the homestead, as he swears I was coming 
from there; but in the late fall of 1861 I did live there, and if the 
conversation occurred it then related to the experiment at my 
house. 

Q. 49. When did your relation with the 76th regiment cease ? 

A. I think I was mustered out June 3d, 1862. 

Q. 50. Mr. Woodruff, in answer to question 40, said he was glad to 
hear it (referring to Green), for if they (the regiment) should get caught 
as General Mulligan did they could get water. Now, I ask if, after 
the date when Mr. Woodruff says that well was made, you ever had 
any conversation with him on the subject of driven wells, or upon 
any other subject, until after your connection with the regiment had 
ceased ? 

A. I had not. 

Q. 51. Did you, previous to 1856, have any knowledge of any 
driven well having been made by Mudge on the premises of Henry 
Woodruff in accordance with your invention as since patented by 
vou? 

; A. I did not. 

1809 Q. 52. Then do I or do I not correctly understand you that 
any conversation you may at any time have had with Henry 

Woodruff in relation to driven wells as made by Byron Mudge 

was had previous to your leaving Cortland with the regiment, in 

December, 1861? 

A. You do understand me correctly. 

Q. 53. And do I or do I not understand you correctly as saying 
that the fact of Mr. Woodruff’s statement, that in the conversation 
you had with him his statement that if you (the regiment) should 
get caught as General Mulligan was they would get water by the 
use of the driven well, is proof in your mind that if such a conver- 
sation occurred it must have been before the middle of December, 
1861, as you have stated you did not after that date have any con- 
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versation with Mr. Woodruff on any subject whatever until after 
the severance of your connection with the regiment ? 

A. You have so correctly understood me. 

Q. 54. After your return to Cortland, about June 3, 1862, did you 
ever have any further connection with the 76th regiment or any 
connection with any other regiment that would form a foundation 
for such a remark as Mr. Woodruff attributes to you as having been 
made to him? 

A. I did not. 

Q. 55. Why could you not have had any conversation with Mr. 
Woodruff in 1862, previous to June 3d, 1862? 

A. Because during the whole of that year and up to about that 
date I was in Washington. 

Q. 56. Do you know Dr. Henry A. Bolles, a practising physician 
of Cortland county, New York” 

A. I do, slightly. 
1810 Q. 57. Did you or not ever have any conversation with Dr. 
Bolles in relation to his putting in a driven well on his 
premises at Cortland during the year 1863 or the year previous 
or the year after 1863. 

A. I have no recollection of ever having any conversation with 
Dr. Bolles at any time. I remember to have passed the time of the 
day with him several times, but had no conversation. I do believe 
that I never had any conversation with him as to driven wells. I 
am very confident that I never did. 

Q. 58. Dr. Bolles was called as a witness in this case, and, in 
answer to direct question 8, said as follows—I quote : “ According to 
the best of my recollection, I started out (1 cannot remember dis- 
tinctly) and did not find him, Mudge, at home. I found him 
after a little while, but think I saw Green somewhere before I found 
him. I don’t remember much about the conversation with Green, 
but found Mudgesoon.” Now, I ask, Did you have any conversation 
with Dr. Bolles in relation to or have any knowledge of his having 
a driven well at any time previous to December, 1865? 

A. I did not; nor did I even then, as | remember. 

Q. 59. Will you now please state whether or not any brace or 
other fastening was attached to the pump used at the house well, or 
whether or not any fastening was required other than that afforded 
by the pressure and friction of the tube against the earth by which 
it was surrounded, and which you have stated was pressed tightly 
against the tube? 

A. There was no brace of any kind, and there was no need of any. 
There is nothing clearer in my recollection as to that experiment 
than the fact that I saw, and I recollect that I did see, Mr. Mudge 
stand over the pump and drawing the plunger and lowering the 
plunger, and by that operation causing the water to flow; and in 
doing that I know there was no extra means or need of any being 
used to fasten the pump in the ground. ‘The operation of pumping 
did not pull it from the ground ; of this I am positive. 

Q. 60. After this experiment at the house and the making 
1811 and use of the well at the fair ground, what was your opin- 
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ion as to the practicability of making wells by that process, either 
for general use or for the purposes of the army, as you had origi- 
nally intended ? 

A. The result of the two experiments referred to had upon my 
mind the effect to convince me of the entire practicability and feasi- 
bility of the process for all the purposes named in the question. 

Q. 61. Did you take any steps, give any orders or directions, for 
the procurement of material to be taken with your regiment into the 
field for the purpose of making wells. to supply that regiment with 
water wherever it might be situated ? 

A. I gave Lieutenant Mudge orders to procure such material for 
the purposes named, and gave Adjutant Robinson orders to furnish 
him with transportation for the same, and when at Albany made 
arrangements with the quartermaster general for the transportation 
of that material with the regiment when it went to the front. 


Adjourned to Saturday morning, August 7, 1880, at 9 o’clock, at 
same place. 
[SEAL. | LEONARD A. GIEGERICH, 
Notary Public (31), N. Y. Co. 


Met, pursuant to adjournment, 10 a. m., Saturday, August 7, 1880. 
Present: As before. 


Q. 62. What was the nature of the materials which you ordered to 
be procured, as stated in your last answer ? 

A. They were to include necessary pipe and pump and driving 
rod and all necessary materials for making wells 1n the field. 

Q. 63. Please describe the method in which the wells were to be 
made with the materials as ordered by you to be prepared to take 
with the regiment. 

A. They were to be made by the general plan already disclosed to 
Mr. Mudge—by the use of a rod and single pipe, with pump attached, 

with an air-tight connection. 
1812 Q. 64. Did you or did you not, in addition to the material, 

such as you have described, order the procurement for the use 
of the regiment of an outside zinc or iron casing tube to be used as 
a curb to prevent the earth falling in and of a smaller tube to be 
inserted inside the outer tube, to which last was to be attached the 
pump and the tube to be inserted inside the outer tube, leaving a 
space between the two down to and into the water? 

A. I did not. 

Q. 65. Was the tubing which you ordered procured and taken 
with the regiment? 

A. I think it was procured and so understood from Mr. Mudge, 
but was not taken with us, as afterwards explained to me by him, 
on account of the complication and difficulties in our regiment fol- 
lowing the shooting of McNett. 

Q. 66. Did you or not ever see the material which was procured 
for making wells and to be taken with the regiment? 

A. I never did. 
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Q. 67. Were vou acquainted with Henry Bates, of Cortland, New 
York ; and, if so, when did you become acquainted with him? 

A. I was acquainted with Henry Bates, of Cortland, New York. I 
first knew him in 1860. 

Q. 68. Had you knowledge of the building of a house by Henry 
Bates in the village of Cortland in the year 1863? 

A. I had; I think it was about that date. 

Q. 69. Were you on the premises where that house was built at 
any time from its commencement to its finish? And, if so, please 
state at what time and under what circumstances. 

A. I was in the house, but [ do not remember the date with any 
certainty. ‘The house was situated about sixty rods from my dwell- 
ing, on the same side of the street. One morning I called at the first 

house beyond his and very near to it. Both houses were situ- 
1813 ated near the Lof the road. In coming away from the house 

bevond his I remember to have met Mr. Bates opposite to his 
own house. I think he was doing something in his yard. He asked 
me in to see the house. After some little conversation between us 
we went in, and he showed me through the house, and described its 
arrangement with considerable detail. Heseemed to be particularly 
proud of his house, its arrangement and construction. 

Q. 70. Were you present with Mr. Bates on his premises at any 
other time than the one of which you have spoken ? 

A. I have no recollection of being in the house or on the premises 
at any other time. I think I was not. 

Q. 71. What conversation had you at that time with Mr. Bates in 
regard to his means of procuring water for his domestic use ? 

A. I remember he took me into a small room, which was, perhaps, 
adjoining the kitchen or was the kitchen, in which one side of the 
room was occupied by a sink, ateach end of which was a pump. Mr. 
Bates explained to me that one pump was supplied with rain water 
from a cistern, and that the other was connected with a well. 

Q. 72. Did he or not describe to you the well with which you say 
one of the pumps was connected ? 

A. He did not. No reference was made to the character or to the 
peculiarity of the well or cistern. 

Q 73. Did you or not ever see that well while in course of con- 
struction, or did you know how the well was constructed, or what 
was its style and nature from any source ? 

A. I never saw the well. I never knew anything about it or its 
character or method of construction. 

Q. 74. Did you or not know that the well to which the pump was 
attached, shown you by Mr. Bates, was made by Byron Mudge, or 
were you ever told that it was? 

A. I did not know that it was made by Byron Mudge, and I have 
no recollection of ever having been told that it was made by him. 

Q. 75. Can you say positively whether or not you were so told 
by Mr. Bates during the conversation with him, as you have already 

stated ? 
1814 A. I think I can say positively that no conversation was 
had as to the character of the well at that time. I came away 
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only with the general impression of the general arrangement of the 
house, which was the subject of the conversation between us. 

Q. 76. Please state, if you can, any remarks that you made to Mr. 
Bates during that conversation, either concerning his house and its 
arrangements or his pumps and their arrangements. 

A. I remember to have said to Mr. Bates, when in the rooin where 
the two pumps were, that the arrangement of that room as to its 
water supply was a good one, referring to the fact that both well 
and rain water were delivered into thesame sink. I remember also 
to have commended the general arrangement of the house. 

Q. 77. Did you, from the time the well was made upon the fair 
ground (being the camping-ground of your regiment), about the first 
of November, 1861, down to the time of your first application for a 
patent, about January Ist, 1866, make or procure to be made any 
driven well in accordance with your invention as perfected by you 
in 1861? 

A. I did not. 

Q. 78. Did you or not authorize any one to make, assent or con- 
sent to the making of any well anywhere in the method embraced 
by your invention during that time? 

A. I did not. 

Q. 79. Had you or not any knowledge or information, after the 
making of the fair-ground well down to the latter part of the year 
1865, that either James Suggett, Byron Mudge, or any person or 
party were making wells which embodied the process which you in- 
vented, either in Cortland, its vicinity, or elsewhere ? 

A. I had not. 

Q. 80. Had you or not any knowledge of wells being put down 
by Mr. Suggett for D. C. McGraw, Garrison & Collins, L, Dexter, 
Hannum & Shirley, J. A. Schermerhorn, G. N. Copeland, F. E. Knight, 

C. Brown, Thomas Allport, Mills & Stevens, Patrick Kennedy, 
1815 Mr. Van Hagen, Mr. Watrous, Mr. Krebes, Mrs. O’Brien, or 
at the Eagle tavern during or previous to the year 1864? 

A. I had no knowledge of those wells. 

Q. 81. Had you or not any knowledge of wells being put down by 
Mr. Suggett for Avery Seaman, James Foster, or Allen B. Sinith 
during the vear 1862, or of wells put down by Mr. Suggett for Mr. 

sell, Ira Hicks, for 1. Seaman, Mr. Hackett, Mr. Johnson, and Sally 
Bonny during the years 1863 and 1864, or of one put down for 
Albertus Fairchild, for Mr. Mudge, in 1868 or 1864? 

A. I had no such knowledge. 

Q. 82. Had you or not any knowledge of any well or wells put 
down by Byron Mudge for Ira Hicks or I. Seaman during the years 
from 1861 to December, 1865? 

A. I had no such knowledge. 

Q. 88. Had you, during the latter part of 1861, or between the 
times when the well was put down at your house and the well was 
put down ut the fair ground, any knowledge of any experiments to 
make or the making of any driven wells by Byron Mudge? 

A. I had no knowledge of anything that Mr. Mudge did outside 
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of my orders upon that subject, which related only to the experi- 
ment at my house and the one at the camp. 

Q.84. If,as has been testified to by various witnesses for the defense, 
driven wells were made in Cortland and its immediate vicinity 
during the years 1862, 1863, 1864, and a part of the year 1865, how 
do you account for the fact of your having no knowledge of such 
wells or the manner of making them? Please explain. 

A. The circumstances already stated fully explain the reason why 
it was not natural and why I did not happen to discover and why 
it did not come to my knowledge that these wells were being so 
made. While it may be difficult and is absolutely impossible to con- 
vey in words at this late day the circumstances by which I was then 
surrounded and the absorbed and overtaxed state of my mind, it is 
nevertheless true that these circumstances and surroundings were 

such that I did not know of the making or existence of these 
1816 wells. The general fact of the isolation of my life at that 

time should afford a sufficient explanation of this want of 
knowledge. It was also a well-known fact that Mr. Mudge, on ac- 
count of his dissatisfaction at losing his place in the regiment, stu- 
diously avoided me, and I think this was true of his friends. 

Q. 85. Will you please state what is the nature of your invention 
and the discovery upon which it is founded ? 

A. My invention consists, first, of a process—a process for obtain- 
ing water from the earth by which I utilized the discovery that if 
the direct atmospheric pressure which intervenes in the case of a 
dug well is cut off that the indirect pressure of the atmosphere will 
intervene in favor of the water supply to the driven well; that 
whereas in the case of the dug well the water supply to it is due to 
the weight of the water, less the friction through the sand, that in 
the case of the driven well the water supply is due to the weight of 
the water, less the said friction, supplemented by the weight of the 
atmosphere, equal to about 15 mow to the square inch. One novel 
result of this principle first realized by the driven well is the achieve- 
ment of a continuous flow of water in response to the action of the 
pump. 

Q. 86. What, if any, is the difference as regards a continuous sup- 
ply of water from the ordinary dug well for domestic farm purposes, 
usually from 30 to 36 inches in diameter, and a driven well, consist- 
ing of a tube of one and a quarter inches internal diameter, water 
being drawn from the dug well through the same-sized pipe as forms 
the body of the driven well, and the same size of pump alan used 
in both cases and operated in the same manner and at the same 
speed ? 

“ The difference will be that a dug well will exhaust in a very 
short time, while the driven well will givea continuous and uniform 
stream of water. 

Q. 87. Please state, in case of two such wells being operated 
1817 continuously—say for twelve hours—what will be the differ- 
ence in the amount of water they will supply during that 

time. 

A. The difference would be largely in favor of a driven well; the 
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average dug well would exhaust in 30 or 60 minutes, perhaps, while 
a driven well would give a continuous and uniform flow ; how many 
times during these twelve hours the dug well would refill would de- 
pend upon the character of the sand, bat the real supply in the two 
eases is vastly different, the driven well having the whole water- 
bearing stratum from which to draw and weight of the atmosphere 
to force to the pamp, while the dug well has a reservoir of 36 inches 
diameter from which it draws its supplies, the source of supply to 
which will be only the weight of the water, less its friction through 
the sand. 

Q. 88. Have you or not any practical experience in making driven 
wells ? 

A. I have. 

Q. 89. Does or does not your practical a confirm and 
establish what you claim to be the difference between the ordinary 
open well and the driven well as made by you under your patent? 

A. It does fully. 

(). 90. I hand you a paper which sets forth in print the advantages 
of the driven-well system. I ask you whether that embodies your 
views in regard to the advantages of the driven well, so far as they 

are there set forth ? 
1818 A. I think it does as far as it goes; some later experiments 
have developed certain other advantages of the driven well 
and the causes of them, and important disadvantages of the dug 
well and the causes of them, which are not embodied in this paper ; 
the importance and advantages of the driven well are too important 
and numerous to have been discovered at once, and it is not certain 
that they have all been discovered and pointed out by anybody as 
yet. 
~ Q. 91. Will you please state some of the advantages of the driven 
well? 

A. First. It practically annihilates time in the construction. 

Second. It puts the consumer in direct communication with a pure 
fountain of water within the earth and enables him to select such 
a quality as is most desirable. 

Third. It can penetrate the earth beneath salt water, bays, or 
rivers till it reaches and supplies fresh water as successfully as if 
there were no salt water on the surface. 

Fourth. Pure, cool, fresh water can be procured where the surface 
is a stagnant pool or a salt-water marsh. 

Fifth. All surface drainage is excluded and it protects the water 
from all foreign substances and impurities. It may be put down in 
the immediate vicinity of stables, cattle yards, cesspools, etc., and 
be beyond the possibility of contamination from them. 

Sixth. It can be put down in house, store, shop, mill, or barn, in 
cellar or vault, wherever wanted, without injuring or disturbing the 
building. 

Seventh. It renders the cleaning of wells unnecessary. 

Kighth. It is practically inexhaustible and cannot, like a 
1819 dug well, be pumped dry, but will supply the same amount 
of water continuously, as has been thoroughly demonstrated. 
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Ninth. With ananti-freezing pump and hose attached, every farmer 
and householder has ready at hand, at all seasons, a reliable fire- 
engine with an inexhaustible supply of water, with which two men 
can force water over any house, barn, or other building. It can also 
be used for watering trees, shrubs, plants, and gardens. 

Tenth. For supplying towns ms villages for fire purposes, being 
inexhaustible, it supplies an urgent want heretofore unattainable, 
except at a large expense. Large numbers are in use for this pur- 
pose ; it will afford a supply of water to the armies on the march ; 
to emigrants and exploring parties passing through regions where 
water is otherwise unattainable. The driven well is invaluable as a 
promoter of health by furnishing water at all times sweet, cool, and 
pure ; beyond the reach of surface drainage or contamination by ac- 
cident or from insects, reptiles, or vermin, to which dug wells are 
always liable, and to which cause a large proportion of fevers and 
other diseases owe their origin, especially in low ground and in 
crowded towns and villages where open or dug wells are depended 
upon. 

OQ. 92. What was your object in having the well put down at the 
fair ground ? 

A. As a further experiment to test more fully the feasibility and 
practicability of my invention. 

Q. 93. What was the result as testing the practicability and feasi- 
bility ? 

A. I regard it as confirming the success of the first experi- 

ment. 
1820 Q. 94. Did you ever abandon or intend to abandon your 
said invention to the public ? 

A. I did not. 

Q. 95. Was it or not at all times. from the time you made your 
first experimental well until the time you applied for your patent 
your intention to secure to yourself the benefit of your invention by 
patenting the same? 

A. It was. 

Q. 96. What, if any, knowledge have you of the number of driven 
wells now in use throughout the United States ? 

A. I have no data at hand from which to estimate the number, 
but [ think the driven well is to-day very widely distributed through- 
out the whole United States, and is in general use by the people. 
If asked for the number I believe to be in use I should be obliged to 
say that I thought there were more than 1,000,000 certainly in use, 
and probably many more. I believe the driven well to have passed 
into general use among the people so far as to have become a neces- 
sity, and to have largely entered in the economic interests of the 
country. 

Q. 97. Please state what knowledge and information you have in 
regard to the proportional numbers of driven and dug wells that 
are being put down in the country at the present time. 

A. My observation would lead me to believe that but very few 
dug wells are being made to-day, and that the demand and use for 
driven wells is daily increasing. As far as I know and believe, more 
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than a hundred driven wells are made to one dug well. The pro- 
portion may be still greater than this in favor of the driven well. 

Q. 98. Will you please state with what thoroughness suits have 
been tried which have been brought to sustain the patent on your 
Invention ? 

A. It seems to me that the thoroughness and success of the de- 
fense before the courts for sustaining my patent have been without 
precedent as regards both the amount of work done and the success 

achieved. Up to this date no decision, to my knowledge, has 
1821 been rendered adversely to the patent, while in several well- 

contested cases, in which the most bitter and strenuous de- 
fenses were made by the most distinguished counsel and backed by 
some of the strongest money interests of the country have been en- 
listed against it, several distinguished judges of the United States 
courts, all of them having been distinguished for learning and 
character and having a national reputation as jurists, have fully 
sustained the validity of my patent. I think I could hardly be 
called upon to say more in proof of the thoroughness of the efforts 
made in this direction; and why, at this late day, any sane man 
should still force us into courts and impose upon us unusual and 
unjustifiable expenses in reiterating a defense to a patent which has 
been not only so often sustained by the courts, but which is so plainly 
legal and valid upon its face. 

Q. 99. At the time when Byron Mudge, James C. Carmichael, and 
Heman F. Robinson were engaged in making the well on your 
premises, near your house, were they connected with your regiment 
and acting under your orders as colonel in all matters pertaining to 
the regiment ? 

A. They were. 

Q. 100. And was the detail, which you have stated you made of 
those persons to make that well, made in your capacity as colonel 
and commandant of the 76th regiment? 

A. It was, so far as that regiment had an organization at that 
time. 


Direct examination rests. 


18v2 Defendant’s counsel, waiving none of his rights, under pro- 
test heretofore filed with the notary, and not waiving want of 
of proper notice, cross-examines witness as follows: 

X Q. 1. Are you one of the complainants in this suit? 

A. Tam, 

X Q. 2. Are you a complainant in a number of other suits in- 
volving the same questions as to the validity of your patent which 
are involved in this suit? 

A. Yes; 1 so understand it. : 

X Q. 3. In how many suits involving the validity of your patent 
are you complainant ? 

A. I think I am one of the complainants in nearly all of the 
suits that have been brought concerning my patent, if not all, out of 
Jersey. 
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X Q. 4. Please give me the number. 

A. I am unable to give the exact number. 

X Q. 5. Please approximate. 

A. Since the reissue we have had the Carman case, which in- 
volved of itself a litigation of from three to four years; this was fol- 
lowed by the Minnesota suits, and how many there were of those I 
have no idea. I have heard there were a good many that were to 
abide that decision; then followed the Indiana suits; how many 
there were of these I cannot say. I commenced seven or more suits 
in Massachusetts, which were finally settled, before taking evidence, 
by the payment of full royalties and costs; there are some Connec- 
ticut suits still pending, as I understand, quite a number; no doubt 
there are other suits which do not now occur to me. 

X Q. 6. My question is a simple one. In how many suits within 
the United States are you complainant, which suits involve the 
validity of your patent? Ido not ask in what district they are 
pending, nor in what State they are, but ask for the .number, as 
nearly as you can give it. 

A. Without consulting my agents and attorneys it would be 
utterly impossible for me at this moment to answer this question in- 
telligently as to the number of suits referred to. 

X Q. 7. Do they not exceed one hundred in number. 

1823 A. I do not know. 

X Q. 8. Do you believe they exceed 100 from such infor- 
mation as you have from time to time received from your agents 
and attorneys? 

A. I have no information upon the subject which would lead me 
to believe the number of suits now pending is so large as the num- 
ber named, though it possibly may be true. 

X Q. 9. In each of the suits now pending in which you area com- 
plainant have you a pecuniary interest? 

A. Naturally I ought to have, since [own half the patent; I have 
a pecuniary interest in each suit now pending, as far as I know; of 
course there may be suits now pending, and I think there are, 
brought in territory formerly assigned by me, other than those 
brought by Wm. D. Andrews & Bro., in which, on account of the 
form of the assignment, it would be necessary to use my name as a 

laintiff, while I should have no pecuniary interest in the result; 
think the Indiana suits may have been of this class; I do not know 
at this moment of any other. 

X Q. 10. Have you not heretofore brought or caused to be brought 
a number of suits for alleged violation of your patent, which have 
been disposed of,in addition to the suits you have already mentioned 
as having received final disposition ? 

A. Perhaps so, but I do not now recall them, and the question is 
not sufliciently explicit to call my attention to the nevthadiing cases to 
which it refers. 

X Q. 11. Do you mean to be understood as saying that if such 
suits have been brought you do not now recollect them ? 

A. I mean to say that the question does not refresh my memory, 
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and does not recall to my recollection any such cases to which ref- 
erence may be had. 

X Q. 12. Have you at any time,in any cireuit court of the United 
States, brought any suit,either as sole complainant or as a complain- 

ant with others, for alleged infringement of your patent, which 
1824 suit has received final disposition, except the suits heretofore 
named by you as having been disposed of? 

A. The same answer heretofore; it now occurs to me that some 
suits brought in my own name in the county of Cayuga, New York, 
were settied on default; if this is the class of cases to which the ques- 
tion refers there may be others which may not now be remembered 
this moment; if the question refers to contested cases, as I assume it 
did by its form, brought either by myself or by my agents, I am un- 
able to answer further from information in my possession or from 
memory. 

X Q. 13. Have you ever brought,in any circuit court of the United 
States, or caused or allowed to “be brought in your name as com- 
plainant or as one of the complainants, any suit or suits involving 
the validity of your patent or for alleged infringements thereof, 
which suits were dismissed on default, except the suits spoken of in 
Cayuga county ? 

A. I have not, to my knowledge; I believe the suits in Cayuga 
county were not dismissed by default, as I understand it, but were 
settled on the default of the defendants; I know of no suits com- 
menced since the reissue which have been dismissed by default of 
the plaintiff. 

X Q. 14. Calling your attention to the fact that my question is not 
limited as to time, I repeat it. 

A. My answers have all been limited and are limited to actions 
brought under the reissue of the patent. 

~ Q. 15, (Question repeated.) 

I think there were some in Chie: ago under the old patent be- 
ns the reissue that were dismissed for non- payment of costs, per- 
haps through the mismanagement of my agent and attorney, the 
suits themselves not having been brought and prosecuted accordin 
to my instructions and according to the contract with my agent an 
attorney. 

X Q. 16. How many such suits were brought in Chicago and dis- 
missed ? 

A. If I ever knew I do not now remember; I remember that the 
first batch of suits brought there were defaulted and the royalties 

and costs paid. 
1825 Witness, continuing to answer tosaid cross-question, says: To 

the second batch some answers were put in, and then the attor- 
ney and agent discovered that their contract involved them in some 
litigations, which were not as convenient to meet as it was to pocket 
the costs in defaulted cases. I had ordered them previously not to 
bring any suits to trial there until we had tried one in the Eastern 
cuurts, nor to put themselves in a position where they would be 


obliged to do so. The whole complication growing out of those suits, 
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as far as I was concerned, grew out of a misunderstanding or the 
misconduct of.my agents and attorneys. 

X Q. 17. Does not the fact remain that in those suits thus brought 
by you asa complainant and in which decrees of dismissal were 
entered and costs taxed against you you have never paid those costs 
to the defendants? 

A. I do not know if the costs were paid or not; I have heard they 
were not paid ; I have never paid them ; there is money still in the 
hands of the agent, which should have gone for that purpose. 

X Q. 18. In addition to the suits now pending in which you are 
a complainant are there not other suits pending involving the 
validity of your patent and in which you are not a complainant, but 
in which, as involving the validity of your patent, you have an in- 
direct interest in maintaining your patent? 

A. Iam not aware of any, except the cases in New Jersey, but 
those cases are so far under my control that my patent interests are 
not likely to be imperiled by them. 

X Q. 19. In what way are those cases under your control? 

A. The owner of the rights under my patent for New Jersey is my 
brother. 

X Q. 20. Are you not, in fact, the real complainant in those cases 
and the one who would be benefited in case your patent was sus- 

tained in those cases ? 
1826 A. I should be benefited by the case described by the ques- 
tion, but my brother is the dona fide owner of my patents in 
New Jersey, under an assignment duly made by me to him, and his 
case made without reservation. 

X Q. 21. Where were you born? 

A. I was born in the town of Pike, in what is now Wyoming 
county, N. Y. 

X Q. 22. How long did you reside in Pike ? 

A. I think I resided there until I was fourteen or fifteen years of 
age, some three years of which I lived away from town in ‘the ad- 
joining town of Hume. 

X Q. 23. Where did you go to when you left Pike? 

A. The family removed to Portageville, an adjoining town. 

X Q. 24. How long did you reside at Portageville? 

A. I think about three years. 

X Q. 25. Where next did you remove to? 

A. At the age of about eighteen, | think, I went to West Point, at 
the Military Academy. 

X Q. 26. What year was that? 

A. I think that was in 1839. 

X Q. 27. How long did you remain at West Point? 

A. A little over three years, I think. 

X Q. 28. Did your parents reside meanwhile at Portageville ? 

A. They did. 

X Q. 29. After leaving West Point where did you remove to ? 

A. I returned to Portageville. 

X Q. 30. And remained there how long? 

A. For three or four or five years; the exact number of years I 
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cannot now recall; I was part of the time at Portageville, Warsaw, 
Pike, Mixville,and ‘Angelica—these towns were in the same vicinity — 
about a year of which time I was in Pennsylvania; this period 
covers, perhaps, six years or more; I cannot now recall exactly the 
time. 

X Q. 31. Do you mean six years after leaving West Point or in- 
cluding the three years there? 

A. I mean six years after leaving West Point. 

X Q. 32. After this where did you remove to? Please give me 

times and places up to October, 1861. 
1827 A. I went to Dansville, Livingston county, New York, 
where, I think, I remained about twelve years, but I am not 
quite sure as to the number of years; I then removed to Cortland 
village, New York, in 1859, 1 think. I remained there until after 
the war. 

X Q. 33. Can you give me year in which you removed to Dans- 
ville? 

A. I cannot with certainty, but I think it was in 1846 or 1847. 

X Q. 34. When you remoy ed to Dansville were your parents still 
living? 

A. “They were. 

X Q. 35. At what place ? 

A. I think they were still living at Portageville. 

X Q. 36. How long did they remain at Portageville? 

A. They both died there; but I think my father, in fact, died 
while on a visit at Rushford; my father died about the year 1850, 
or it might have been as late as "1853; my mother died in the fall 
of 1876. 

X Q. 37. After removing to Dansville did you return return at any 
time to Portageville on a visit? 

A. Occasionally on visits. 

X Q. 38. How frequently ? 

A. I cannot remember; perhaps once a year or once in a year 
and a half; perhaps oftener. 

X Q. 39. Remaining ordinarily how long? 

A. Perhaps over a night or a day or two. 

X Q. 40. What was the occasion of vour being a part of your time 
at Warsaw ? 

A. I had a sister living there, and when I came back from West 
Point, and being sick and unable to apply myself to any business, I 
went where it was pleasantest, and when somewhat better I entered 
the law office of Judge Doolittle for about two years. 

X Q. 41. During what years did you read law with him ? 

A. I commenced within a year after my return from West Point. 

X Q. 42. Give the name of your sister at Warsaw. 

A. Mrs. Windsor. 

X Q. 43. How long did she continue to reside or live at War- 

saw ? 
1828 A. I think she lived there continuously up to about five 
years ago. 
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X Q. 44. While residing at Dansville did you ever visit her at 
Warsaw ? 

A. During the time I lived at Dansville I was never at Warsaw 
but once, and then not at the village of Warsaw. My sister had re- 
moved temporarily to a farm she owned some two or three miles 
south of the village. In visiting her at this time with my wife her 
team met us at the depot, about a mile and a half from the village, 
on the hill, and took us directly to her farm, where we remained 
_ night and returned next morning by the same route to Dans- 
ville. 

X Q. 45. When was this? 

A. I am unable to fix the date, but | think it must have been 
about 1850. 

X Q. 46. How far is Portageville from Hunt’s Hollow? 

A. I think it’s in the vicinity of three or four miles, but then it 
may be five. 

X Q. 47. How far is Portageville from Portageville Station on the 
Erie railway ? 

A. I think it is about one mile. 

X Q. 48. Nearer to Hunt’s Hollow than is Portageville ? 

A. It is further from Hunt's Hollow to the station than from 
Hunt’s Hollow to Portageville. 

X Q. 49. Are Hunt’s Hollow and Portageville in the same munici- 
pality, called there towns and in other localities townships? 

A. They are not. 

X Q. 50. While in Dansville what business were you engaged in ? 

A. When I first went there I went to the law office of Endress & 
Vanderlip as student. [soon after went into the insurance business 
and followed surveying. 

X Q. 51. While there did you know a man by the name of Jesse 


Lord? 
A. I did. 
1829 X Q. 52. While living in Dansville did you ever obtain 
any water from the premises of Jesse Lord ? 

A. I did not. | 

X Q. 53. Did you ever see a well upon his premises, either at the 
store or at his house? 

A. I do not remember to have seen a well of any sort—a dug well 
or any other kind—at either his house or at his store. I do not re- 
member having been at his house at any time. 

X Q. 54. Do you know whether or not there was any conversation 
and general talk in the village of Dansville, in either the year 1849 
or the year 1852, or about these years, in regard to Jesse Lord mak- 
ing wells at either his house or store by driving an iron tube or bar 
into the ground? Did you hear any such conversation or hear of 
it while living in Dansville? 

A. I did not. | 

X Q. 55. When did you leave Cortland for Washington ? 

A. I have left Cortland for Washington a great many times. I 
left with my regiment December 18, 1861, and, after some delay in 
Albany, went directly in January following. 
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X Q. 56. How long did you remain in Washington or with your 
regiment ? 

A. I remained in Washington until ordered home by the War 
Department to await further orders. This calls to mind the fact 
that I returned to Cortland some little time before my discharge. 
The discharge is dated June 3d, 1862. Until this moment it had 
not occurred to me that I returned to Cortland in obedience to the 

order referred to some little time before my final discharge, 
1830 which may have been a month or perhaps more. I say this 

in correction of my evidence of yesterday, that I did not re- 
turn to Cortland until June 3d, 1862, while in fact I must have re- 
turned about the time of the order referred to, which must have 
been a month or so previous to June 3d. 

X Q. 57. Were you ordered to report at Cortland ? 

A. I was ordered to proceed to my home and there await the 
further orders of my department, and upon that order I returned 
to Cortland. 


X Q. 58. At the time of receiving that order were you in com- 


mand of the regiment? 

A. I was not. 

X Q. 59. Previous to that, at any time after the regiment was 
mustered into the United States service, had you been in command 
of it? 

A. The regiment was taken to Washington under my command, 
and with it | was placed in command of some forts east of Wash- 
ington. A short time before the making the order sending me home 
to await further orders I had been relieved of my command. 

X Q. 60. After returning to Cortland what further order came ? 

A. The next further order was the order mustering me out of 
service; the one referred to of June 3, 1862. 

X Q. 61. When was the indictment found against you of which 
you have spoken? 

A. Some time in January, 1862; I think the first part of January, 
1862. 

X Q. 62. You have spoken of a division of sentiment regarding 
yourself in Cortland which you aftributed to certain causes, and 
which you speak of as having led you to avoid to some extent com- 
munication with the people there. Were there in the fall of 1861 
many persons in Cortland of disloyal sentiment? 

A. There were a large number of persons who indulged in dis- 
loyal sentiments and words. 

X Q. 63. Were they a majerity in the community? 

A. I do not think they were. If they had been so nothing could 
have prevented bloodshed. 

X Q. 64. Was Cortland an incorporated village? 

A. It was. 
183 X Q. 65. Which political party was in the ascendency at 
the election ? 

A. I think the Republicans had the majority in the village gener- 
ally ; I mean to say the Republicans carried the elections, but the 
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Democrats exerted a strong social influence, and represented to a 
considerable extent the wealth. 

X Q. 66. Was not the county a Republican county ? 

A. It was, I think. 

X Q. 67. Was this indictment ever brought to trial ? 

A. It was. 

X Q. 68. Where ? 

A. Before the oyer and terminer of Cortland county, at Cortland 
village. 

X Q. 69. When ? 

A. In May, 1866, I think. 

X Q. 70. With what result ? 

A. After a week’s trial the jury disagreed ; the jury stood six to 
six, each juryman being supposed to have voted according to his 
political sentiments, the six loyal men having voted for my acquittal, 
upon which result the court ordered the district attorney to enter 
nolle prosequi, upon the further condition that I should withdraw a 
suit then pending against the priest of my church for slander and 
related cussedness. 

X Q. 71. Have you any personal knowledge of the position of the 
jurors in the matter, or do you simply relate rumors? 

A. Ido not; I am not at liberty to answer that question for fear 
of betraying confidences, and nothing would be gained by it. 

X Q. 72. You, of course, were not present at any of the delibera- 
tions of the jury, were you ? 

A. I was not. 

X Q. 73. Neither did you hear any of the deliberations of the jury, 
did you? 

A. 1 did not. 

X Q. 74. What crime was charged in the indictment ? 

A. Shooting Capt. McNett, with intent to kill. 

X Q. 75. Was there a Capt. McNett in the regiment; was he 

shot ? 
1832 A. There was a Capt. McNett; he was shot. 
X Q. 76. Seriously or otherwise ? 

A. Not seriously ; the ball struck him on the chin and glanced 
off. 

X Q. 77. As the result of the shooting, was he confined to the 
house ? 

A. He claimed he was so confined, but I believe this was a pre- 
tense, and I think this was generally so regarded by candid people. 

X Q 78. Was this before he was mustered in ? 

A. It was after he was mustered in. 

X Q. 79. Did he afterwards go with or to his regiment ? 

A. When the shooting occurred he was a member of my regi- 
ment; he was afterwards transferred to the Ninety-third New York ? 

X Q. 80. How long after was he so transferred ? 

A. Within a short time; this was done asa basis of settlement 
between him and myself; opposed by his friends. 

X Q. 81. Did the shooting occur in camp ? 

A. It did; in the legitimate discharge of military duty. 
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X Q. 82. Was this conversation with your drill squad, in which 
you referred to a lead pencil by way of a model, before or after this 
shooting ? 

A. It was before. 

X Q. 83. Give me the names of the persons composing that drill 
squad and who were present at this conversation. 

A. There were no persons present except the members of the drill 
squad, whose names were Heman F. Robinson, James C. Carmichael, 
A. P. Smith, Byron Mudge, Dr. Todd, Dr. Hyatt, and Chas. M. 
Newcomb. 

X Q. S4. Where were you when this conversation occurred ? 

A. I think we were in the Schermerhorn Hall. 

X Q. 85. Are you positive it was not upon the road leading from 
the camp to the village? 

A. 1 am positive that this conversation occurred at the 

1833 drill hall, between this and the final conversation to which I 

have referred ; 1 did have a conversation with several of the 

officers upon the same subject while going from the camp to my 
house. 

X Q. 86. Name those officers, please. 

A. lam not so clear} as to the personnel of the officers present on 
this particular occasion. I think, however, Ajt. Smith, Lieut. Col. 
Carmichael, Ajt. Robinson, and, perhaps, Lieut. Mudge were present. 

X Q. 87. Were you examined as a witness in what is known as 
the Carman case? 

A. I was. | 

X Q. 88. In your testimony in that case do you speak of more 
than two conversations of this character? 

A. My present recollection is that I did not. I had several casual 
conversations upon this subject with different persons among these 
officers at times when they were perhaps not altogether. In my ex- 
amination upon this subject I have confined myself, I think, to the 
two principal conversations. 

X Q. 89. How many times have you been called as a witness in 
cases in which you were examined as to the point of your first con- 
ception of the alleged invention in your letters patent? 

A. Perhaps four or five times; I do not now remember the exact 
number of times. 

X Q. 90. Is not the present instance the first one in which you 
have spoken of more than two conversations with the officers or any 
of them about your invention prior to leaving with your regi- 
ment? 

A. It may be so, and it may not be exactly so; I think my atten- 
tion has never been called to that particular conversation until 
to-day; I can now remember other conversations upon the subject 
about that time with other persons than these officers. 

X Q. 91. Do you mean to say that to-day for the first — you re- 
member conversations with others upon this subject, occurring 
nearly twenty years ago, and which you did not speak of in your 
former examination in other cases whilst testifying as to priority of 
invention and communication of it to others? 
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18344 A. I did not. 
X Q. 92. Why, then, do you say I can now remember other 
conversations with others about it? 

A. The answer I should have given, perhaps, is that I still re- 
member, and “ now” was used in the sense of still. 

X Q. 93. In any of those previous examinations have you men- 
tioned the fact of having had such conversations with others aside 
from those officers ? 
| A. I may have done so, but do not remember particularly as to 
that. 


The further examination of this witness adjourned until Tuesday, 
August 10th, 1880, at 10 o’clock a. m. 
General examination adjourned to Monday, August 9th, 1880, at 
10 o'clock a. m. 
Tugspay, Aug. 10, 1SSO—10 a. m. 
Met pursuant to adjournment. 
Present: As befere. 


Cross-examination of N. W. GREEN, suspended August 7th until 
this morning because of the necessary absence of the witness, re- 
sumed : 


Witness continues in answer to X Q. 93, interrupted by the ad- 
journment, as follows: 

A. My attention seems to have been mainly directed to conversa- 
tions had when some one of the persons detailed to make the 
experiment were present. 

K Q. 94. Can you give any other reason for not mentioning such 
statements in previous examinations ? 

A. None other occurs to me. 

X Q. 95. In those examinations was not your testimony as to 
vour first conception of this invention and the circumstances attend- 
ing the statement of that conception to others given in response to 
one or two general questions and without your being particularly 

interrogated as to details? 
1835 A. Possibly that may have been so. 
X Q. 96. Do you not certainly know that it was so? 

A. I think it was so. 

X Q. 97. Question repeated. 

A. I have no doubt it was so; it would be my best recollection it 
Was SO. 

X Q. 98. Has it not been your aim in your examinations hereto- 
fore upon this subject to state all that would tend to establish and 
strengthen the priority of invention in yourself as against Mudge 
or Suggett ? 

A. It has, limited only by the question of pertinence and suffi- 
ciency of evidence. 

X Q. 99. Name some of those others to whom you thus spoke of 
your invention, and give me their present places of residence. 

A. I cannot undertake to recall at this distance of time everybody 
to whom I talked upon the subject; I am pretty well aware now, 
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to-day, as I was then, of the habit I had of boring my friends with 
some of my new ideas; this was one of the topics on which I talked 
more or less at the time; I remember talking with Mr. W. O. Bar- 
nard upon this subject; perhaps his family were present ;epresume 
they were; | remember speaking of it before all the members of 
my own family and undoubtedly others; I talked on this subject 
about this time ea good deal. 

X Q. 100. Give me another name of one to whom you thus spoke. 

A. I cannot with any certainty, but I think my nephew, Wallace 
W. Green, must have been present at some of these conversations. 

X Q. 101. Give me the residence of Mr. Barnard and Wallace W. 
Green. 

A. Wm. O. Barnard lives, I think, at Mason City, Iowa ; Wallace 
W. Green lives at Orange, New Jersey. 

X Q. 102. At the time you spoke to Mr. Mudge and others about 
putting down a well upon your premises did you suggest to Mr. 
Mudge to use in sinking the rod a post with an arm and a rope and 
a pulley ? 

A. I made a suggestion of a pulley and a rope asa possible means 
of withdrawing the rod; the suggestion was made inconsiderately 
by me, but the young men seem to have adopted it, and possibly of 

a post and an arm. 
1836 X Q. 103. Is your recollection clear as to the post and the 
arm ? 

A. My recollection is not very clear as to the post and arm, yet 
they are all associated in my memory. 

X Q. 104. Was there a stream of water near where this experi- 
ment was made? 

A. There was. 

X Q. 105. How far distant? 

A. I should say about a rod from the experiment. 

X Q. 106. Was the ground where the experiment was made low 
and the soil wet? 

A. The ground was low, perhaps a foot or more, not to exceed a 
foot and a half above low-water mark in the creek; the ground 
would not be called wet; I had a crop of potatoes on the ground that 
| year; they had just been dug a few days before the experiment. 
| X Q. 107. In your examination in the interference case did you 
| not state that the experiment was after the conversation at your 
house with the drill squad, and that such conversation with the 
| squad occurred at your house about the 20th of October, 1861? 
| A. I do not at this moment remember as to the particulars to 
| which my attention is called; perhaps it is so. 

X Q. 108. Will you say that this conversation did not occur as 
late as about the 20th of October, 1861 ? 

A. I will not. 

X Q. 109. In your examination in the interference matter you 
say: “I think about the 20th of October, 1861, I called together most 
of my original drill squad and some of the proposed officers of my 
regiment at my house;” that is the conversation to which I refer ; 
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is that the conversation of which you have spoken as occurring at 
your house a day or two before this experiment was made ? 

A. I think it is. 

X Q. 110. In that examination you further say: “ After 
a full and very lengthy discussion of the subject I then 
said to Mr. Mudge, “ You get my idea, and you are a me- 
chanic, and to-morrow you will get a bar such as I de- 
scribe and, make it ten or twelve feet long, to make this experi- 

ment, and about two inches in diameter, and if you 
1837 can get it ready in time, and come to my house here to- 

morrow, we will test the matter.’ I said, ‘I wish you to 
fully test my plan first before you try any other, and, if you succeed 
we will adopt that,’ referring to the question of boring or driving, 
as between those two methods. ‘I will detail Lieutenant Colonel 
Carmichael and Mr. Robinson to assist you in making the experi- 
ment.’ Then the question arose what machinery could be adopted 
that would be sufficiently simple and cheap by which th> bar can 
be driven down and withdrawn. I said to Mudge, ‘ You must be 
able to adjust some simple machinery by which you can do this. 
That is mere matter of detail. How would this do, have a frame to 
which you can attach a pulley arrangement for lifting the rod out?’ 
I think I said, ‘ You are sufficiently ingenious, or your knowledge 
of machinery is sufficient to enable you to do this. Carmichael said 
that could be done, that he had some idea about that.’” Is thata 
correct statement of the conversation, so far as it goes, and were such 
statements made in such conversation ? 

A. I think that is a correct statement. 

X Q. 111. Were you present at the commencement of that experi- 
ment? 

A. If I left before the actual commencement of the experiment, it 
would have been but a few minutes previous to it. My best recol- 
lection is they were making preparations to begin the experiment 
when [ left. 

X Q. 112. Did you see the water standing in the tube that was 
sunk in the ground ? 

A. I cannot now recall that particular fact, but I distinctly re- 
member seeing it flow from the spout. 

X Q. 113. Do you remember how far below the top of the tube 
the spout was afhixed ? 

A. I do not exactly. 

X Q. 114. Were the tube and the pump one instrument, or were 
they separate articles attached by a screw or other joint. Please de- 
scribe fully. 

A. The tube and the pump, if the expression is not a contradic- 
tion, were one article. The tube of the pump was the lining of the 

well, and was a common boat pump made of tin. 
1838 X Q. 115. Was not the top of the tube entirely open? 
A. It was. 

X Q. 116. By what means was the water raised within this tube? 
Describe the plunger. How was it constructed and how far down 
the tube did it pass ? 
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A. I am unable to give details involved in the question, and I can 
only judge of the construction of the pumps by the work it per- 
formed. Judging from these facts, the pump must have been con- 
structed in the usual way of making boat pumps, with a check valve 
at the foot, and the plunger being constructed probably in a conical 
form would have been able to lift off the air, in which case the 
water would have followed the stroke of the pump, and when the 
downward stroke of the plunger was made the foot valve would 
have closed and held the water above it, until finally the water 
would have reached the plunger valve and passed above it, due to 
its flexible character. The valve when moving upward, whether 
the water was above or below it, would have expanded and filled 
the pump barrel, thus producing a vacuum, me if the plunger 
valve was a reasonably perfect one it would produce this result and 
bring the water above the plunger after a few strokes, although an 
air space had existed at the beginning below the lowest reach of the 
plunger and the water level in the well. 

X Q. 117. Did you not at one time testify that you left the ground 
before the experiment was commenced, and did not return until just 
as they finished it? 

A. I think I did so testify substantially, and I mean to testify so 
still. 

X Q. 118. After the tube was removed, did you observe whether 
the water remained standing in the hole? 

A. I did not at the time, but did so observe a day or so after- 
wards. When I left the ground of the experiment the pump was 
still in the ground. 

X Q. 119. At the time you observed the hole after the tube was 
removed, how near to the surface of the ground did the water stand 
in the hole? 

A. I should judge about a foot. It may have been a little 

more. 
1839 X Q. 120. How long was this after the tube was removed ? 
A. I do not know when the tube was removed, but this 
observation was made by me the next day or the day following. 

X Q. 121. Were you present at the construction of the well on 
the fair ground, of which you have spoken in your direct examina- 
tion? 

A. I don’t think I was there much, if any; I only remember posi- 
tively of seeing the well when it was done, and pumping water from 
it; I may, however, have been there more or less. 

X Q. 122. In your examination in the interference case did you 
not say, “I was not present at the sinking of the well at the camp; 
I saw it after it was made?” 

A. I think I did. 

X Q. 123. Was not the well at the camp, there spoken of, the same 
one to which you refer here as the well at the fair ground, and has 
it not also been called the well at the cook-house ? 

A. I so understand it. 

XQ. 124. Have you any personal knowledge of the process used 
in constructing that well at the fair ground ; by personal knowledge 
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I mean to exclude statements made to you by others and your infer- 
ences from the directions you had given ? 

A. I think I have not. 

X Q. 125. Did you ever examine to ascertain or did you ascertain 
whether that well had a single tube only or had a smaller tube 
inclosed within a large tube ? 

A. I did not if I am to exclude the statements made to me by Mr. 
Mudge. 

X Q. 126. Do you know or did you know, from personal inspec- 
tion or observation, whether that well was made with but a single 
tube or was made with a tube inclosing a smaller inner tube? 

A. I do not and did not. 

X Q. 127. Can you tell me, from personal knowledge derived from 
actually seeing the tube or tubes, whether, if there were two tubes, 

there was or was not an annular space between the two? 
1840 A. I cannot. 

X Q. 128. How long after your return to Cortland, on or 
before the month of June, 1862, did you continue to reside at Cort- 
land ? 

A. About four years, I think. 

X Q. 129. During that time what proportion of your time was 
spent at Cortland ? 

A. I cannot answer accurately; I should say some years I was 
gone half or more than half the time; other years not as much. 

X Q. 180. During the period while in Cortland were you engaged 
in any business in Cortland? 

A. I was not, in the ordinary acceptation of that term ; my busi- 
ness was looking after my military affairs and suits in which I was 
involved. 

X Q. 131. Did you not have friends in Cortland with whom you 
conversed about matters and things in the village? 

A. During the first year or so of the time referred to I did more 
or less ; during the later periods of that time, I think, I fell into the 
habit of avoiding rane as much as I could, and I remember 
no struggle of my life which taxed to a greater degree my will and 
my personal self-command than when, after the close of the trial, I 
sought to return to my old habits, and associating with men and 
doing business with them; a distaste for assemblies or any social 
intercourse had become the habit of my life. 

X Q. 132. You have spoken of suits brought against you for mat- 
ters connected with the regiment; state the number of such suits. 

A. There was several suits by Wheeler and somebody—his part- 
ner—and I recall in one of them a trial in an adjoining town, and 
of judgment rendered against me, which involved a long litigation 
over a new trial which was granted, and then the account was 
audited by the Government. I recall another trial at Homer, 
another adjoining town, which lasted for several days and took a 

great deal of time and labor to prepare for; | distinctly 
1841 remember the significant fact. I am unable to give the exact 
number of suits, and if I could do so a statement of the num- 
ber of suits would in no sense convey any idea of the amount of 


590 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


work and care these defenses involved ; I can now distinctly recall 
four suits of this character. 

X Q. 183. By whom were those four suits brought and what 
amount of money did they involve? 

A. Two of them were brought by Wheeler & Co., one of which in- 
volved the price of a valuable horse injured by over-driving and ex- 
posure by an officer of my regiment and without my permission or 
knowledge. Another was for certain livery bills of several hundred 
dollars, if I remember correctly, furnished at camp; another of the 
same character, brought by a Mr. Pulling, who claimed large dam- 
ages—amount of which Iam unable now to recall—for damage to 
his business and health, for having been induced by me, as he al- 
leged, to volunteer in the defense of the country and enlisting in 
my regiment. The decision of the jury in this case was no cause 
of action. I de not now recall any of the other cases, but I may 
do so. 

X Q. 184. When did you first hear of Mr. Mudge putting down 
other wells beside the one at your house and the one at the camp 
ground ? 

A. I think some time in December, 1865. 

X Q. 135. In your testimony in the interference case did you not 
say, “I have never given my assentto Mr. Mudge putting down any 
other wells except the one at my house and the one at the —. 
ground; I think I did not know of his putting down any other well 
till about two years afterwards, and then I heard that he was put- 
ting down other wells, which is all I know about that?” 

A. I think I did. 

X Q. 136. Will you testify positively that you did not have the 
conversation with Mr. Woodruff which in your direct examination 

you say you have no recollection of having? 
1842 A. Well, I would testify as positively as I would to any- 
thing under similar conditions. I have no recollection of it 
and I do not believe I did have. If it occurred at all it could not 
have been under the circumstances stated by Mr. Woodruff. 

X Q. 187. Have you any knowledge of your own that what you 
call your first application was ever filed in the Patent Office ? 

A. Ihave not. The application was sent to Mr. Ward for that 
purpose. | 

X Q. 138. Do you claim to have invented any apparatus whatever 


_ for the making of wells? 


A. 5 do. 

X Q. 1389. What? 

A. | invented and patented a grapple for withdrawing driven-well 
rods and tubes; the driven-well point now in use I claim as my in- 
vention, though it was not patented. 

X Q. 140. Did you in your original patent include within the 
specification these words: “I am aware of James Suggett’s patent 
of March 29, 1864, and I disclaim all secured to him therein?” 

A. I think so. 
X Q. 141. Do you not know so? 
A. I did. 
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X Q. 142. Does not the claim of James Suggett’s patent of March 
29, 1864, read as follows: “What I claim as my invention and desire 
to secure by letters patent is the perforated pipe @ with the pointed 
end b, constructed as a drill and united with a pump, all substan- 

tially as shown and described ? ” 
1843 A. I think it does. 
X Q. 143. During the year 1861 or 1862 were you in the 
State of lowa? 

A. I was not. 

X Q. 144. Do you claim that a well made by driving an iron tube 
into the ground, and thence far enough to project into a water-bear- 
ing stratum in the earth, and attaching a pump to it and pumping 
water ae it, is an infringement on your patent in suit? 

A, I Ua, 

X Q. 145. Did you not know of iron pumps being used long be- 
fore 1861, and that in order to pump water they must be attached 
to the tube by an air-tight connection ? 

A. I did. 

X Q. 146. Do you claim that you have a patent on attaching a 
mee t>a tube by an air-tight connection, or that such has not 

een the practice so long that it is not patentable, and was not in 
1861? 

A. I do not. 

X Q. 147. Did you, during your examination-in-chief, take from 
your pocket, and frequently refer to, a memorandum book ? 

A. I did, qualifying the word frequently. 

X Q. 148. Were some of those references made after a question 
was asked you, and before your answer was given ? 

A. I think they were in one or two cases, but referred entirely to 
dates relating to the history of my regiment. 

X Q. 149. At the time of the surrender of your original patent 
had you made an unconditional assignment of the territory em- 
braced within the State of New Jersey, or a portion of it? 

A. I had. 


Cross-examination closed. 


Redirect : 


R. D. Q. 1. In your last answer you say that you made an uncon- 
‘ditional assignment of the State of New Jersey. Did or did not that 
assignment contain the reservation usually put into your assign- 
ment, excepting for use of the U. S. Government for naval, military, 
and cemetery purposes ? 
1844 A. When I answered the question on the cross-examina- 
tion|the reservation for military and other purposes did not 
occur to me, and I am not certain now whether that clause was in 
the deed to B. F. Green or not; am inclined to think it was. 

R. D. Q. 2. You have stated that your sister, Mrs. Windsor, lived 
in Warsaw until about five years ago. Did she live in the village 
of Warsaw, or did she live upon the farm, as you have stated, about 
three miles from the village ? 
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A. I think she lived alternately in the village and on the farm. 
lam unable to give the dates at which she lived at each respect- 
ively. 

R. D. Q. 3. Did you during the time you resided in Dansville, 
which you have stated to be from about 1847 until you removed to 
Cortland in 1859, visit your sister at her residence in the village of 
Warsaw ? 

A. I did not. The one visit I made her during that time found 
her living on the farm. 

R. D. Q. 4. Do you know Timothy H. Buxton, of the village of 
Warsaw, W yoming Co., N. Y, and do you know in what business, 
and where it was located, he was engaged in at any time after the 
year 1845? 

A. I do know Timothy Buxton, and knew him in about 1843 and 
‘44. Atthat time he was sheriff of the county and had a wagon 
shop. If Il remember correctly his wagon shop was on Main street 
near where the race crosses Main street, between that and the old 
hotel. It is so long ago I am not very clear in my recollection 
about it. 

R. D. Q. 5. Did your sister, Mrs. Windsor, when in the village, 
reside near the Buxton wagon shop? 

A. She did not, not very near—that is to say, it was not the ad- 
joining building. There was a hotel between, and may have been 
other buildings, and they were not on the same street. If I remem- 
ber correctly, Mrs. Windsor lived on a street the name of which [ 
cannot recall. 

R. D. Q. 6. During the entire years of 1858, 1859, 1860, 1861, and 
1862 were you or not ever upon the premises occupied by the Buxtons 
as a wagon shop? 

A. I was not, neither was I during those years ever in the village 

of Warsaw. 
1845 R. D. Q. 7. Did you at any time during those years ever 
know of or hear of there being a driven or tube well upon 
those premises ? 

A. I did not. 

R. D. Q. 8. In cross-questions 100 and 101 you were asked to give 
the names of parties other than the numbers of your drill squad to 
whom you had explained the method by which you proposed to ob- 
tain water from the earth for the use of your regiment ; you named 
Wm. ©. Barnard and Wallace W. Green only. Now, I ask whether 
or not you had similar conversation with any of the following-named 
persons, then residents of Cortland: Hiram Crandall, Charles C. 
Taylor, Eustace D. Dibble, F. D. Wright, Thomas Keator, Mrs. Em- 
eline Reynolds, William P. Randall, and Capt. Grover, of your regi- 
ment. 

A. Most of the persons named are some of the citizens of Cortland 
with whom I was very familiar and with whom I was constantly in 
the habit of discussing questions of this sort, and it could hardly 
have been possible that they could have escaped hearing me discuss 
this question. I cannot recall conversations with all ot these per- 
sons upon this subject. I am quite sure I had conversations upon 
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this subject with Mr. Taylor, Judge Crandall, Eustace Dibble, and 
Mrs. Reynolds, and I may have had, and probably did have, with 
the others. 

R. D. Q. 9. Was the tin liquor pump you have spoken of as being 
used at the house experiment a new pump made expressly for the 
purpose, or was it a pump that had been used and borrowed for the 
purpose ? 

A. I am quite sure it was not a new pump, and I understood at 
the time it had been borrowed for this experiment. 

R. D. Q. 10. Had or had not that pump attached to its lower end 
a tube which extended down some feet below the bottom end of that 
pump as originally made? 

A. I don’t recall the pump, except as [ saw it in the ground; I 
have associated in my mind as a part of that transaction that the 

pump was seven feet long. 
1846 R. D. Q. 11. Was it such a pump as regards length as is 
ordinarily used to pump liquor from banned 

A. I should say from what I have stated above that it must have 
been longer than those originally used as a liquor pump. 

R. D. Q. 12. Do you know how that additional length was ob- 
tained ? 

A. I do not, but I have a recollection in some way that an addi- 


tion was made after the experiment was commenced. 


R. D. Q. 13. You have been asked, in relation to evidence given by 
you in the interference case, if you did not there testify that after the 
sinking of the well at the camp, “I think I did not know of his put- 
ting down any other well until about two years afterward, and then 
I heard he was putting down other wells; which is all I know about 
that.” In this examination you have testified that the first knowl- 
edge.you had of wells being put down by your method was late in 
the year 1865. Please state what has enabled you now to fix that 
date. 

A. The exact date has been recalled to my mind by the pamphlets 
handed me by Dr. Todd and the advertisements which I remember 
to have pasted into the pamphlet, and I know the first knowledge I 
had of the operations of Mudge and Suggett was brought to me by 
Dr. Todd at about the time indicated by the date of those advertise- 
ments, which was December, 1865. 

R. D. Q. 14. In answer to cross-question you stated that you did 
not of your own personal knowledge know that your first applica- 
tion for a patent upon the driven well was filed in the Patent Office. 
Please state what information you had upon the subject, and how it 
was obtained. 

A. I had a letter from Mr. Ward, member of Congress, stating the 
fact that he had put it on file regularly, as he. supposed, and upon 
inquiry found that the application was not on file, contrary to his 
ee 

. D. Q. 15. What became of that letter ? 

A. I inclosed it to William D. Andrews & Bro. That is the last 

I remember of seeing it. 
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1847 R. D. Q. 16. Did you understand from Mr. Mudge that he 
had put down the well at the fair ground in accordance with 
your method and in a manner to utilize your discovery ? 

A. I did. 

R. D. Q. 17. Mr. Byron Mudge has been called as a witness by 
defense in asuit brought by William D. Andrews and others against 
George Hovey, which testimony is, by stipulation and agreement, 
to be used in this suit of William D. Andrews and others. against 
George Leland in the same manner and with the same effect as if 
tuken specially in this suit. On that examination Mr. Mudge, in 
answer to direct question 40, testified as follows: “In making that 
well on the fair ground I used for the first few feet a metal tube, 
perhaps two and a half or three inches in diameter, possibly a little 


more than that. Iam not fully positive as to diameter. Inside of - 


that tube I forced a rod down to or into the water, which I with- 
drew and inserted in its place a pipe prepared with a point, the pipe 
having holes drilled into it for the admission of water for a few 
inches from the bettom and the pump attached to the pipe;” and 
in answer to direct question 41, which was, “ How far down did this 
metallic tube go that you say was two and a half or three inches or 
more in diameter?” he said: “It may have been four feet from the 
surface ;” and in answer to cross-question 65 he says: “ I should not 
consider ita driven well. I cannot imagine how it could be a driven 
well, unless the earth was compact about the tube.” Now, I ask 
you, if that well was put down In accordance with the testimony of 
Mr. Mudge as quoted in my question, whether, when a cast-iron 
pump was attached to its upper end and water procured from it by 
means of a pump, the method of your invention was embodied and 

your discovery utilized by the well and pump so arranged. 
1848 A. It certainly was fully embodied and utilized. 

R. D. Q. 18. How had the water for the uses of the mess- 
house and regiment been obtained previously to the putting down 
of this driven well in the cook-house? 

A. There was quite a want of water above the supply furnished 
by the dug well on the fair ground, which was an indifferent one. 
I think this deficiency was supplied partially by carting water from 
neighboring wells. I think there were three wells on the fair ground 
from which part of this deficiency may have been supplied also. 

R. D. Q. 19. After the making of this driven well upon the fair 
ground did it or not alone supply sufficient water for all the uses of 
the regiment ? 

A. As I understand it, it did and furnished an ample supply. 

R. D. Q. 20. Had that well been made with the outer tube, two 
and a half or three inches in diameter, sunk down into the earth 
into the water stratum, and the inner tube, being one-half inch less 
in diameter, passing down into the water stratum, the space be- 
tween the two pipes down to the extreme end of the inner pipe 
being open and free from earth, and the space between the two pipes 
below the surface of the water being occupied by water alone, to the 
surface of which air had free access, and a pump should be attached 
by an air-tight connection to the upper end of the inner smaller 
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suction pipe and the pump operated, would or would not such a 
supply of water as was furnished by that driven well in the mess- 
house be obtained by such a well so arranged ? 
A. It could not, in my opinion. 

1849 R. D. Q. 21. By whose suggestion or advice was the dis- 

claimer in your patent (which is as follows: “I am aware of 
James Suggett’s patent of March 29, 1864, and | disclaim all secured 
to him therein,’ which disclaimer appears in the specification of 
your patent No. 73425, issued January 14, 1868), inserted therein ? 

A. When — the interference case, which was decided in my favor 
after a long contest, in which Suggett and Mudge and myself were 
contestants, the attorney for Mr. Suggett appeared and asked the 
commissioner to protect his client by requiring me to make that dis- 
claimer, und the commissioner, for some reasons which appeared to 
him sufficient, granted the request, and the decision was accordingly 
made, subject to that condition, against my protest. 

hk. D. Q. 22. By whose suggestion and whose advice was this dis- 
claimer omitted when your patent was reissued ? 

A. At the suggestion and advice of my attorney, George Gifford, 
Esq. 
R. D. Q. 23. You were asked on the cross-examination whether 
you saw the water standing in the bedy of the pump used in the 
experimental well at your house, and you answered that you did 
not recall the fact of seeing the water standing, but that you saw it 
running from the spout or nozzle, or words to that effect ; now, I ask 
whether, when the plunger was being forced down, the water con- 
tinued to run from the nozzle, making virtually a continuous stream 
when worked rapidly. 

A. It did; when the answer was given on the cross-examination 
my mind was on the question, as I understood it, whether I did see 
the water in the barrel of the pump above the nozzle when looking 
into the top of the pump. Ido not remember to have looked into 
the top of the pump. 

R. D. Q. 24. I hand you what purports to be the patent of Elias 
S. Hovey, which patent has been set up in the answer to this suit as 
being an independent invention, the use of which does not infringe 
your reissue patent and the invention therein described, but that it 
accomplishes a different result in an independent manner. The 

claim in that patent is as follows: 
1850 “The method or process of making drive wells, hereinbefore 
described, the same consisting in the use, in the first instance, 
of the temporarily coarsely-perforated tool or tube end represented 
in Fig. 1, followed by the introduction of the permanent, finely-per- 
forated or gauze-covered tube, as and for the purpose set forth.” 

I also hand you a pamphlet, purported to be published in 1868 
and bearing upon the back of its title page the following imprint: 
“ Entered, according to act of Congress, in the year 1868, by Cowing 
& Co., in the clerk’s office of the district court of the United States 
for the northern district of New York;’ of which I offer the first 
page of the cover, the title page, and endorsement upon the back of 

the title page, together with the seventeenth page, as Complainants’ 
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Exhibit Cowing & Co., 1868, duplicated, the same having been pre- 
viously offered as an exhibit in the case of William D. Andrews and 
others against George Hovey, December 10, 1879, and was then 
marked with the initials of the notary,“E.C. W.” I ask you to 
look at the third page of this pamphlet and to say whether or not 
the statement there printed as to its filing in the district court of the 
United States, northern district of New York, is correct as to its date, 
and if the pamphlet, with the pages to which your attention is called, 

was issued at the time it purports to have been, viz., 1868. 
1851 A. Itiscorrect, and the pamphlet was issued, to my certain 

knowledge, about that date, viz., 1868; I had this copy in my 
possession in the last part of that year or fore part of 1869; the cut 
on the cover and page 17 was made after a discussion between my- 
self and a Mr. Cowing, a member of the company of Cowing & Co., 
Seneca Falls, N. Y., and at Seneca Falls, N. Y., in which the con- 
clusion was reached by us both that in the case of any driven well 
when the pump was operated the effect would be to draw the sabu- 
lous particles from the coarser gravel and sand as represented in cut 
on page 17 and cover. 

t. D. Q. 25. I ask you to read and let the notary take down the 
printed matter under the cut on page 17, and then to say whether 
that cut and the matter printed thereunder does or does not show 
and describe the same operation and result as is claimed to be ac- 
complished by the patent of Elias 8. Hovey, to which your atten- 
tion has been called. 

A. “Sectional view of the well,” illustrated in connection with the 
pumps shown under Fig. 214 and Fig. 215, representing the points 
as surrounded with gravel from which the sabulous particles have 
been withdrawn, which is generally the case, excepting where they 
terminate in quicksand. They do describe the same operation and 
result. 

R. D. Q. 26. In making a driven well what is your experience in 
regard to pumping up the finer particles of earth and sand from 
the immediate vicinity of the pipe, and whether or not the result 

as shown in the cuts on the first page of the cover and the 
1852 seventeenth page of the pamphlet and described on said seven- 
teenth page actually occurs? 

A. It does necessarily do so. 


tedirect rests. 


Recross-examination: 


R. X Q. 1. How do you know that the result spoken of in your 
last answer necessarily occurs ? 

A. I come to this conclusion from practical experience in making 
wells; we find, until the finer portions of the sand can be removed, 
no desirable flow of water can be obtained, and that whenever we 
can succeed in getting a sufficient flow started through the pump to 
bring up all particles of sand that can get through the screen the 
well is finished and a practical success. 

Rh. X Q. 2. Have you not driven wells in cases where the perforated 
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point of the tube was covered or lined with wire gauze at the time 
it was driven into the ground ? 

A. I have; but no intelligent well driver will use gauze or wire 
cloth of any kind either to cover or line the perfurations of his 

oint. 

R. X Q. 3. Have you not driven wells in which the perforations 
of the tube were covered or lined with wire gauze or cloth, the in- 
terstices of which would not admit of the passage of grains of sand 
larger than an ordinary mustard seed through them ? 

A. Yes; I have. 

R. X Q. 4. Do you not know that numbers of wells have been 
driven, from any one of which less than a table-spoonful of sabu- 
lous matter was pumped out? 

A. I have; and sometimes those have been the best wells. 

R. X Q. 5. Have you any distinct recollection of seeing the pump 
whick was used in the experiment near your house, except as it stood 
in the ground? 

A. I am not sure that I have; I have since seen a pump said to 
be the same one. 

R. X Q. 6. Do you know the present whereabouts of ex-Congress- 

man Ward who wrote to you about your patent ? 
1853 A. I do; his residence is Belmont, Allegany county, N.Y., 
but his official residence is now at Albany, N. Y., being 
attorney general of the State of New York. 

R. X Q. 7. Did you ever obligate yourself to pay, offer to pay, or, 
in fact, pay for any of the materials used in constructing the well at 
your house or on the camp ground? 

A. I did not. 

R. X Q. 8. Suppose a tube two and a half to three inches in 
diameter was driven into the earth, displacing the earth as it was 
driven in and compacting the earth about the tube until a water- 
bearing stratum was reached and pierced to some extent, such tube 
being provided with openings at or near its lower end for the admis- 
sion of water, and a stratum thus reached and partly pierced should 
prove to be an artesian basin, causing a steady flow from the stratum 
to or above the surface of the ground, would the construction of a 
well in this manner be claimed by you to be an infringement of your 
patent as reissued ? | 

A. Whether it was an infringement of my patent or not would 
depend upon other circumstances of its construction not included 
in the question. My experience shows me that a driven well cannot 
generally be made, and I believe never, without using the whole 
process, which includes the putting on the pump, and by that means 
relieving the bottom of the pipe of the fine particles of sand by which 
the flow of water is started ; if this is done and the whole process of 
making the driven well is used, the mere fact that the well after- 
wards overflows will not take the well out of its liability to my 
royalty. 

R. X Q. 9. If no pump is used, but the pressure of the fountain 
head sends the water through the perforations into the tube and 
through the tube to the surface of the ground, would, then, a well 


598 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


constructed as stated in R. X Q. 8 be an infringement of your pro- 
cess as covered by your reissue patent ? 

1854 A. We claim that it does under the circumstances stated, 
but I am free to say Iam not prepared to give an opinion 

upon the peculiar circumstances stated; I am inclined to think it is 

our well, and we are entitled to the royalty, if [ have understood the 

question clearly. 

R. X Q. 10. (Question re-read to witness.) Have youany different 
answer to make? 

A. L incline to think it is an infringement of the reissue patent. 

R. X Q. 11. Wherein does the novelty of constructing a well of 

that kind by that process consist ? 
1855 A. As a means of procuring water from the earth, and as 
a part of my process for the driven well, the driving of a pipe 
into the earth as described is novel. 

R. X Q. 12. Suppose there is no fountain head to supply a flow, 

and a tube is placed within the larger tube, and a pump at- 
1856 tached to such smaller tube, and an annular space exists be- 

tween the two tubes into which the water rises, would a well 
thus constructed be constructed in accordance with process claimed 
in vour reissue patent ? 

A. If the atmosphere rested upon the water inside the larger tube 
and outside the smaller tube, it would not, as I understand it. 

R. X Q. 15. In such a case would the question of similarity of 
process consist in the exclusion from the surface of the water occu- 
pying the annular space of direct atmospheric contact? 

A. I think it would. 


5.45 p. m., Aug. 10th, 1880.—Adjourned to meet at 10 o’clock a. m., 
Wednesday, August 11th, 1880. 
[ SEAL. ] LEONARD A. GIERRICH, 
Notary Public (31), N. Y. ¢. 


WerpNEspDAY, August 11, 1880—10 o’clock a. m. 


Met pursuant to adjournment. 
Present: As before. 


R. X Q. 14. Have you since the last adjournment had any con- 
versation with any of your co-complainants in this case about the 
scope and extent of the claim in your reissued patent ? 

A. I have not as to the general scope and extent of my claim. 
Mr. Andrews called my attention at the end of the examination last 
evening before we left the room to redirect cross-question No. 12, 
saying he thought I had misunderstood the question, which I find, 
on hearing it read, I did. 

Rh. X Q. 15. I now hand you a certified copy of the Mudge patent, 
No. 50614, and, calling your attention to the drawings annexed 
thereto, ask: Do those drawings show any apparatus of which you 

claim to have been the inventor; and, if so, what? 

A. I do not recognize any apparatus of which I am the inventor 
in these drawings. 
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R. X Q. 16. Suppose a well was constructed by boring a hole of, 
say, from one to three inches diameter in the earth by means of any 
instrument, the earth during such borings being lifted out of the 

hole—in other words, removed upward to the surface of the 
1857 ground—until the water-bearing stratum is reached, and then 

the tool or instrument with which the boring is effected is 
removed from the hole thus made, and the tube, containing openings 
in or near its lower end, is placed within the bore then made, the 
sides of such tube fitting snugly and firmly against the upper por- 
tion of such bore, and after the tube is thus placed within the bore 
a pump is attached thereto and water is rea brought to the sur- 
face, would a well thus constructed be constructed in accordance 
with the process claimed in your reissue patent? 

A. It would. It is a well-known fact among well drivers that no 
bore can be extended into a water-bearing stratum by the ordinary 
process of boring, and if it could be so done when the auger was 
withdrawn the pipe on being inserted in the bore must be driven or 
forced into the water-bearing stratum to a depth such as that the 
perforations of the pipe would be covered by the water. 

R. X Q. 17. Suppose a well was constructed by boring a hole in 
the earth by means of any instrument, removing the earth upward 
during such boring, following the instrument with a tube to prevent 
the caving of the sides of the bore until a water-bearing stratum was 
reached, and then tightly compacting the earth about the upper end 
of the tube, attaching a pump to the upper end of such tube, and by 

means thereof bringing water to the surface, would a well 
1858 thus constructed be constructed, as a matter of fact, in accord- 
ance with the process claimed by you in your reissued patent? 

A. A well thus constructed would be at least a mechanical equiva- 
lent to my process, and when used would be an infringement of my 
reissued patent. 

R. X Q. 18. Do you, then, regard it as an essential part of your 
invention that your well should be constructed “ without removing 
the earth upward as it is in boring?” 

A. I think, as a matter of practice, the best way to make a well 
is according to my process, if that is what the question calls for. 

R. X Q. 19. Question repeated and a direct answer requested. 

A. That is the theory of my patent. 

R. X Q. 20. Question again repeated. 

A. I do. 

R. X Q. 21. Were those words “ without removing the earth up- 
ward as it is in boring” contained in the claim attached to or form- 
ing a part of the specification of the patent which was surrendered 
and upon the surrender of which your patent was reissued ? 

A. I think not. 

R. X Q. 22. Would a well constructed by the process of drilling 
through rock into a water-bearing stratum and removing the bor- 
ings upward, placing within the bore thus made a tube with open- 
ings at or near the bottom for the admission of water, attaching a 
pump tosuch tube, and by means thereof bringing water to the 
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surface, be constructed, as a matter of fact, in accordance with the 
process claimed in your reissued patent? 

1859 A. A well thus constructed might be a mechanical equiva- 
lent in certain soils as to the process and as to its use; if I 

have understood the description it would be an infringement of 

my patent. 

R. X Q. 23. Please state in what respects such a well thus con- 
structed would be the mechanical equivalent of a well constructed 
by your process? 

A. If the tube was so inserted into the soil and rock by any 
means under any circumstances that I can conceive by which the 
direct pressure of the atmosphere was cut off, or if any part of the 
pipe passed through soil instead of rock and the same conditions 
existed as to this part of the soil with reference to the air, then this 
would be clearly a mechanical equivalent to my process and its use 
would utilize my discovery. 

R. X Q. 24. Describe that discovery. 

A. That if the direct pressure of the atmosphere is cut off from 
the surface of the water-bearing stratum from which the water 
supply is drawn, that then and in that case the indirect pressure 
of the atmosphere will intervene and throw the water to the pump 
with a force equal to the weight of the atmosphere in addition to 
the weight of the water, less the friction through the sand, and that 
the water supply under these circumstances in favor of the driven 
well over that of a dug well will thus be the weight of the atmos- 
phere thus described. 

R. X Q. 25. Do you claim that, as a matter of fact, the process of 
constructing a well by placing a tube by any means within the 
earth until it enters a water-bearing stratum, such tube being open 
at the bottom or near the bottom to allow the water to enter, and 
having the earth tightly compacted about its upper end, such tube 

provided with a pump by means of which water is raised to 
1860 the surface, is the mechanical equivalent of the process set 

forth in the claims in the specifications attached to your re- 
issued patent? 

A. I think it would be. 

R. X Q. 26. Have you any doubt about it? 

A. I have not. 

R. X Q. 27. Do you mean that you have no doubt as to the one 
being the mechanical equivalent of the other? 

A. I mean to say that if the same result is produced as by my 
process by any other means—which I understand by the question 
to be the case stated—that the two cases will be the mechanical 
equivalents of each other. 

R. X Q. 28. Suppose a well to be constructed by removing the 
earth by digging, as in an ordinary well, until water is reached, then 
placing a half barrel or similar contrivance inverted therein and 
passing a pump tube down from the surface of the ground into such 
contrivance, and then filling the hole thus dug with the earth origi- 
nally taken therefrom and compacting it tightly about the tube 
until the hole thus dug is filled with earth tightly compacted about 
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the tube up to the original surface of the soil, and then attaching 
a pump to such tube and by means of such pump drawing water to 
the surface of the ground, would such process of constructing a well 
be in fact a mechanical equivalent of the process claimed in the 
specification attached to your reissued patent? 

A. I think it would; understand by the description as I do, that 
my discovery will be utilized when the pump is operated; of course, 
I do not see what important connection the barrel has to do with 
the construction, and I doubt if a successful well generally could 
be made as described if I have understood it correctly. 

R. X Q. 29. Do you not know, as a matter of fact, that a number 
of such wells had been thus constructed and were in active opera- 
tion in the village of Warsaw at the time of your residence in that 

village? 
1861 A. I do not, and I never saw, nor until now did | ever hear 
of, the existence of any such well or wells in Warsaw. 

R. X Q. 30. Do you not know that wells constructed as stated in 
R. X Q. 25 were in existence and actual use years before the year 
1861, in and about the city of Syracuse, for the purpose of raising 
salt water ? 

A. I do not so understand the construction of the salt well, but 
I am not familiar with that subject. 

R. X Q. 31. Do you not know for years prior to the year 1861 
wells have been constructed by the boring or drilling through rock 
into a water-bearing stratum, placing a tube tightly therein, and 
attaching a pump to such tube, by means of which water was raised 
to the surface ? 

A. If the fact is as stated, I do not know it. 

R. X Q. 32. Did not the lot upon which your sister lived in Warsaw 
run back to or nearly to the rear end of the lot occupied by the 
Buxton wheelwright shop ? 

A. I do not remember as to that; I think they did not meet. 


Cross-redirect examination closed. 


Redirect resumed : 


2 R. D.Q. 1. Have you been advised by counsel that, having 
made a discovery, and having employed and described certain 
names by which that discovery was and could be utilized, that any 
person utilizing that discovery and producing the same result by 
other mechanical means than you described in your patent would 
thereby infringe upon your patent? 

A. I have been so advised. 

2 R. D. Q. 2. Have you also been advised by counsel that the 
making of a well by driving a tube into the earth without removing 
the earth upward, and then procuring water therefrom, by what- 
ever means, was new, patentable, and of itself covered by your 
patent ? 

A. I have. 
1862 2R.D.Q.3. And have the answers you have given in 
reply to the question of the counsel for defense been based 
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upon your understanding of the construction of your patent thus 
obtained from your counsel? ‘This question applies to all your an- 
swers concerning the construction of your patent and to the sup- 
positious cases proposed by the counsel for j arene 

A. My answers have been so given. 

2 R. D. Q. 4. Would the wells as described in R. X Q. 28, in which 
a half barrel, or some other contrivance, is described as_ being 
inserted in the earth and covered with earth, utilize your discovery, 
unless the upper end of that barrel was below the surface of the 
water in the earth, and thus exclude all air from the surface of the 
water in the well formed by this half-barrel ? 

A. | think, if situated as stated in this question, it would utilize 
my discovery ; it would utilize it equally if the lower end and the 
whole barrel is above the surface of the water-bearing stratum. 

2 KR. D. Q. 5. If the air was not excluded from the surface of the 
water within the barrel, would your discovery be utilized ? 

A. It would not. 

2 R. D. Q. 6. We desire the presence of your son, Mason A. Green, 
and of your wife, Julia A. Green, as witnesses in this case, and our 
term for taking testimony, as at present arranged, expires on Satur- 
day, August 16th; please state whether those parties can be pro- 
duced here as witnesses previous to that date, giving the reason for 
your answer, 

A. My son, Mason A. Green, is in London, England, and it would 
be impossible to get him here at that time; Mrs. Julia A. Green Is 
at Bethlehem, New Hampshire, in the White Mountains, and is not 

well; whether she is able to come here immediately or not I 
1863 do not know, but should think it doubtful; if necessary, I 

will take such measures to get her here as would be reason- 
able under the circumstances. 

Third recross-examination : 

3 R. XQ. 1. Where does Julia A. Green reside when at home? 

A. In this city, No. 54 West 46th street. 

3 RX Q.2. When did she leave this city for the White Moun- 
tains ? 

A. I think about three or four weeks ago. 

3 R. X Q.3. When did Mason A. Green leave this country for 
Europe ? 

A. I think it was about four months ago. 

3 R. X Q. 4. How long before he left were you aware of his inten- 
tion of going? 

A. I have been aware of his intention or wish to go for a year or 
two; 1 was not certain that he would go until a month or so before 
he started. 

3 KR. X Q.5. Referring to 2d R. D. Q. 5, I ask if the air was ex- 
cluded from the surface of the water within the barrel by the tightly 
compact earth resting upon the barrel and shutting off communica- 
tion between the water in the barrel and the air above the barrel, 
would your discovery be utilized? 

A. It would. 
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3 R. X Q.6. What counsel gave you the advice spoken of in 2d 
R. D. Q. and answer No.1? 

A. For one, George Gifford, Esq., of this city, and I think I have 
heard all my attorneys, or nearly all, discuss that question in one 
form or another and at various times, and I never remember to have 
heard this legal proposition doubted by any lawyer familiar with 
patent principles, or, indeed, by any intelligent layman. 

3 R.X Q.7. And is this suit in any degree the result of such 
advice ? 

A. I believe this and all othersuits that have been brought in vindi- 
cation of my patent claims, and which have thus far resulted in 
what seems to me the fullest possible vindication of them before 

learned judges of the highest character known to the United 
1864 States courts, have always’been brought with the full recog- 
nition of the entire soundness of these propositions. 

3 R. XQ. 8. Referring to the answer just made, I ask, categorically, 
are you a complainant in this suit, and have you a direct personal, 
pecuniary interest in its result? 


Fourth redirect examination: 


4 R. D.Q.1. When did you first inform Mr. Andrews, who is here 
conducting this suit, that your son was in London and your wife in 
the White Mountains ? 

A. I did so yesterday in this room, in answer to a question from 
him if they could be got here immediately. 

4 R. D. Q. 2. When, previous to last week, had you seen and con- 
versed with Mr. Andrews? 

A. I don’t now recall the exact time, but over a year, I think. 

4 R. D.Q.3. Had you, previous to last week, any personal knowl- 
edge of this particular suit, or had you been informed concerning it 
by Mr. Andrews or by any counsel employed in the suit by letter 
or otherwise ? 

A. I had not, so far as I reco!lect. 

4 BR. D. Q. 4. In the 3 R. X Q. 5 you asked a question, predicated 
upon statements, as follows: “ I ask if the air was excluded from the 
surface of the water within the barrel by the tightly compact earth 
resting upon the barrel.” Now, I ask whether any earth through 
which water can pass could be so tightly compacted as to cut off 
communication between the water in the barrel and the air above? 

A. I don’t think it could. 


Fourth R. X: 
4R. X Q. 1. Is there any more difficulty about compacting earth 
above a barrel so as to shut off atmospheric pressure than there is 
about compacting it over one of those cavities in the-earth shown in 
the cut on page 17 of your last exhibit? 
1865 A. Perhaps not, but the conditions of the two cases are 
different; in the case referred to in the cut the earth is tightly 
packed about the tube as a mechanical result of the process of driv- 
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4 R. X Q. 2. To what distance from the tube does that compacting 
ordinarily extend ? 

A. I do not know. 

4 R. X Q. 3. Do you and Mr. Andrews live in the same city ? 

A. We do. 

4 R. X Q. 4. How long has that been the case? 

A. Perhaps something over two years, but my business office is 
at Springfield, Mass., and during that time I have spent most of my 
time there or that vicinity and other places in pursuance of my 
business. I am at home but very little. 

4 Ro X Q. 5. And yet all this time you knew the place of business 
of Mr. Andrews, did vou not? 

A. 1 did, and have been at his office on Broadway, but haven't 
happened to meet Mr. Wm. D. Andrews there, the Mr. Andrews to 
whom, I suppose, the cross-question last made referred to; and I also 
have to state that the management of the legal business growing 
out of the vindication of my patent are mainly under the personal 
supervision and management of Mr. Wm. D. Andrews, now present 
and referred to in a previous answer. 

4 R. X Q. 6. Do you know of any difficulty in the way of Wm. 
D. Andrews communicating with you for the past three months, 
either by letter or telegram ? 

A. Iam not aware of any. 

Fifth redirect ex. : 

5 R. D. Q. 1. Look at the cut on page 17 of the exhibit referred 
to in 4 R. X Q. 1 and the printed description underneath the same 
and say whether any cavity is there shown or described or whether 
mere openings between the larger particles of sand and gravel are 
shown and deseribed as being formed by the removal therefrom of 

the sabulous particles ? 
1866 A. It is mere openings, and no cavity clear of gravel is 
shown 

& RL DQ. 2. And are or are not the portions of soil as shown in 
those cuts Jntended to represent them as being entirely below the 
surface of the water in the earth ? 

A. They APO, 

5 R. DQ. 3. And from the proportions, as shown by the part of 
the pipe in which are perforations, how far below the surface of the 
water in the earth would those portions of soil from which the 
sabulous particles were removed be below the surface of the water 
in the earth. And state in answer to the question how far below the 
surface of the water it is the custom and best practice to drive the 
uppermost openings for the admission of water in the lower end of 
the tube. 

A. I don’t think the drawing indicates very clearly the upper 
surface of the water; if the first line above the partial vacuum in 
the left-hand well may be regarded as the surface of the water, the 
upper perforations would be over a foot below the water surface ; ho 
part of the perforations of a pipe, even for a common hand well, 
should be left, if it can be avoided, less than two feet from the upper 
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water surface, but the rule is always, or should be, to drive the point 
to the bottom of the water-bearing surface. 


Fifth recross-ex. : 


5 R..X Q. 1. Do you undertake to say that sabulous matter can 
be removed from the interior of the earth without leaving cavities? 
A. I do; without leaving cavities other than the space between 
the coarser particles of al and gravel, which are too large to pass 
through the perforations of the point; in short, I mean that the 
sand that can pass through the perforations of the pipe will neces- 
sarily be drawn to the surface by the action of the pump, and that 
the coarser particles which cannot get through the perforations will 
remain packed about and outside of the point. 
5 R. AX Q. 2. Are not those openings cavities? 
A. Perhaps, in a comparative sense, they are, but 
1867 & 1868 they would be more properly called a filter, through 
which the water more readily reaches the well tube. 


Recross closed. 


[ SEAL. ] (Signed) N. W. GREEN. 
Sworn and subscribed to before me this 11th day of August, 1880. 
[SEAL. ] (S’g’d) LEONARD A. GIEBERICH, 


Notary Public, N. Y. Co. (31). 


1869 Josrrn L. GALT is now offered as a witness by complain- 
ants. 


The witness, being duly sworn, deposes and says: 


Q. 1. What is your name, age, residence, and occupation ? 

A, Joseph L. Galt ; 39 years; New York city; not permanently 
employed at present; recently publisher. 

Q. 2. Were you or not, in the fall of 186], connected with the 
TUth regiment at Cortland, New York? 

A. I was. 

Q. 3. Was Col. Nelson W. Green also connected with that regi- 
ment? 
A. He was. 
Q. 4. How were you and how was he connected with it? 
A. He was colonel and I an acting lieutenant. 
Q. 5. State whether Byron Mudge, Heman F. Robinson, and James 
Carmichael were also connected with the regiment. 
A. They were. 
Q. 6. Where was the regiment stationed and encamped ? 
A. At the fair grounds, between Homer and Cortland. 
Q. 7. Where did Col. Green reside ? 
A. Near Cortland; between the camp and the village. 
Q. 8. What portion of their time did Carmichael, Mudge, Robin- 
son, and yourself give to the organization and business of the regi- 
ment? 

A. Seemingly our entire time. 
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Q. 9. What was the name of the camp? 

A. Camp Campbell. 

Q. 10. What, if anything, do you know about the invention of a 
new method for procuring water from the earth, made in the sum- 
mer or fall of 1861, and now generally known as the driven well? 

A. I heard Col. Green explain to other officers and myself 
1870 a process he had conceived for getting water out of the earth 
by means of a pipe or bar driven into it. 

Q. 11. Please explain that method, as proposed, for getting water 
from the earth, as well as you are able. 

A. Col. Green illustrated. it to us by taking a pencil from his 
pocket and saying: He would force a bar into the ground until it 
reached the water-bearing stratum, withdraw the same, and substi- 
tute a pointed pipe with holes from the bottom upwards; he used a 
pencil—a pointed pencil—as an illustration ; he said he would then 
attach a pump tothe top of the pipe and draw the water directly 
from the water-bearing stratum ; that is, as near as I can recollect, 
his language, his explanation. 

YO. 12. Had you ever before heard of such wells or heard a de- 
scription of them ? 

A. I had not. 

Q. 138. When, if you know, was the first well of this kind put 
down in Cortland village? And say, please, whether you make your 
statement from personal knowledge or from current information 
only. 


A. At Col. Green’s residence ; according to current information at ’ 


the time. 

Q. 14. About what time was this well put down, as you are in- 
formed ? 

A. Best of my information, September or October, 1861. 

Q. 15. Was there any other well'of the kind put down near there? 

And, if so, state when and where it was. 
1871 A. There was another well afterwards put down on the 
camp ground in the same manner, as I am informed. 

Q. 16. Whereabouts on this camp ground was this well put? 

A. In the cook or mess-house. 

Q. 17. Do you know whether or not soldiers belonging to the 
regiment were detailed and assisted in making that well ? 

A. I so understood and believe. 

Q. 18. State whether you saw soldiers working at the well. 

A. I did. 

Q. 19. Were these wells and their construction a subject of discus- 
sion among the soldiers and officers of the camp? 

A. They were. 

Q. 20. Whose invention was it then conceded to be by the officers 
and soldiers in these discussions ? 

A. Col. Green’s. 

Q. 21. In those discussions did you hear it spoken about by Byron 
Mudge, J. C. Carmichael, and H. F. Robinson ? 

A. I did. 

Q. 22. Whose invention did they call it? 
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A. Col. Green’s. 

Q. 23. Did you have any conversation personally with Byron 
Mudge, and Fwd invention did he call it? 

A. I did; he spoke of it as Col. Green’s. 

Q. 24. Was there an arrangement between Col. Green, Byron 
Mudge, and yourself in regard to an official position in the regiment? 
If so, please state the circumstances attending it. 

A. As I now remember, I was to vacate my position in favor of 
Mudge. 

Q. 25. Why and for what purpose? 

A. That Mudge might be detailed to operate this well with the 

regiment, or where the regiment might be camped. 
1872 (). 26. Who requested this arrangement, and did you con- 
sent to it? 

A. Col. Green requested it, and, I think, also Mudge; I did con- 
sent to it. 

Q. 27. State whether Mudge, Col. Green, and yourself were all 
present when this arrangement was made. 

A. We were 

Q. 28. When making this arrangement did Mudge say anything 
as to whose invention it was by which the two wells you have spoken 
of were put down ; and, if he did, whose invention did he then say 
it was? 

A. The matter of the wells was talked about, and Mudge spoke of 
them as the Colonel’s wells. 

Q. 29. Did you have more than one conversation with Mudge 
in regard to the matter in which he alluded to its being Col. Green’s 
invention ? 

A. I had several conversations with Mudge relative to the wells 
and he always spoke of them as the Colonel’s wells. 

Q. 30. Did you about that time hear Col. Green say anything, and, 
if so, what, as to his intention of taking out a patent for the inven- 
tion ? 

A. I remember the Colonel saying, in speaking of these wells, in 
substance, that when this thing was over, meaning the war, that he 
would make a big thing out of it, or words to that effect. 

Q. 31. In using the term the “Colonel” who do you refer to? 

A. Nelson W. Green, who was at that time acting colonel of the 
76th New York Volunteer Regiment. 

Q. 32. What, if anything, do you know concerning the shooting 
of Capt. McNett by Col. Green? 

A. I saw the shooiing. 

Q. 33. What effect did that occurrence have as to exciting the 
community and the members of the regiment? 

A. Excitement ran very high. 

Q. 34. What, if any, investigations followed and what was the 
result? 

A. A court of inquiry, I think it was, followed, the Colonel being 

acquitted, I think... 
1873 Ps) 35. Who was in command of the regiment when it left 
Cortland ? 
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A. I am not positive, but believe Gen. Wood. 

(. 36. Did you move with the regiment? 

A. I did not. 

Q. 37. Did you afterwards rejoin it; and, if so, when and where ? 

A. I did; at Washington, I believe, the following January or first 
of February. 

Q. 38. What efforts, if you know, were made to displace Col. 
Green from the command of the regiment after its arrival at Wash- 
ington ? 

A. Very strenuous efforts were made. 

(). 39. What were these efforts and what were their effects upon 
Col. Green ? 

A. He was cited before a board of examiners as to his qualifica- 
tions; a petition was circulated among the officers asking for his 
removal; he was placed under arrest, kept in close confinement for 
some time, and annoyed in other ways. The effect upon him was 
extreme excitement and irritability. 

Q. 40. What appeared to be the state of his mind at that time? 

A. He was much excited, representing himself as being perse- 
cuted. 

(). 41. Were any charges made against him thathis mind was un- 
balanced ; that his insanity unfitted him for the command of the 
regiment? 

A. His insanity was much talked of; I believe a petition was sent 
to the Secretary of War, signed by the surgeons of the regiment, 
certifying that, in their belief, he was insane. 

Q. 42. What was your opinion as to the unbalanced and excited 
state of his mind at that time, growing out of his McNett troubles, 
unfitting him for the command of the regiment? 

A. I thought he was a little off at times. 

Q. 48. Were you in Cortland during the time from Jan’y, 1862, 

to Jan., 66, to remain any time? 
1874 A. I went to Homer, near Cortland, shortly after the sec- 
ond “ Bull Run” battle, and remained some time—some few 
weeks, say; during that time I was at Cortland village several 
times. 

Q. 44. Were you cognizant of the state of feeling in Cortland at 
that time and of the mental condition of Col. Green? 

A. Green was very unpopular in Cortland and was very excita- 
ble, continuously harping on his troubles whenever I met him. 

Q. 45. How did his mental condition when you saw him during 
this your visit to Homer compare with his condition previous to the 
shooting of McNett? 

A. He seemed to me to be a changed man in many respects. 


Direct rests. 
Cross-examined by counsel for defense, subject to protest hereto- 
fore named : 


X Q. 1. Are you or have you been a physician ? 
A. No, sir. : 


it 
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X Q. 2. Have you ever made any special study of mental dis- 
eases ? 

A. I have not. 

X Q. 3. Are you certain that you would atall times be able to dis- 
tinguish between what may be called ungovernable passion and in- 
cipient insanity ? 

A. I am not certain. 

X Q. 4. Did you see the petition which you have spoken of in 
your answer to Q. No. 41? 

A. I think I saw it; am not positive. 

X Q. 5. If you did not see it, then you only know of it from 
others ; is not that so? 

A. It is, 

X Q. 6. How often did you see Colonel Green at Cortland between 
January Ist, 1862, and January Ist, 1866? 

A. I should judge, three, four, or five times ; possibly more. 


1875 X Q. 7. You say you were present at the shooting of Mc- 
Nett ; aid that shooting occur in camp” 
A. It did. 


X Q. 8. At that time had Colonel Green been commissioned as 
colonel of the regiment? 

A. I never saw his commission; it was understood that he was 
commissioned at that time. 

X Q. 9. Was McNett under arrest at the time? 

A. He was. 

X Q. 10. For what, if you know? 

A. I do not know of my own knowledge. 

X Q. 11. Was MeNett ordered back to his quarters by Col. Green ? 

A. He was. 

X Q. 12. Did he refuse to go? 

A. He did. 

X Q. 13. Did he draw any weapon ? 

A. Not that I saw. 

X Q. 14. How often did Green command him to return to his 
quarters before he shot? 

A. Three times, I believe. 

X Q. 15. Did Green call upon any one to enforce the order ? 

A. Not that I heard. 

X Q. 16. Would there have been any difficulty in forcing McNett 
back to his quarters without shooting him? 

A. I think he would have resisted, from the appearance and 
manner of the man. 

X Q. 17. When and where did either J.C. Carmichael or Heman 
F’. Robinson speak of these wells as Green’s invention or Green’s 
wells? Give me dates, places, and attending circumstances of each 
time. 

A. I have conversed with both of the gentlemen before and after 
the time of the putting down of the first well at Green’s residence 
and to the time of the regiment’s leaving for Washington, but the 
only specific place I can recall was in the adjutant’s office; his name 

was Heman F. Robinson. 
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X Q. 18. Did you see the well put down upon Green’s prem- 
ises ? 
1876 A. I did not. 

X Q. 19. Was you there on Green’s premises at all the day 
that it was put down? 

A. I do not know. 

X Q. 20. Have you any personal knowledge of the manner of 
constructing that well on Green’s premises? 

A. I believe not; I think I saw the well. 

X Q. 21. When you say that “ you think you saw the well,” do 
you mean to say positively that you saw the well, or is there linger- 
ing in your mind a doubt that you saw it? 

A. I do not mean to say positively ; my impression is that I did 
see it. 

X Q. 22. In the well at the camp-ground was there a large tube 
with a smaller inner tube passing down to the water within the 
larger tube or do you have no recollection as to that matter? 

A. I did not see the well constructed; my recollection is that a 
pump sat on or was attached to a pipe standing up from the ground. 

X Q. 23. Did you ever examine that pipe to ascertain whether 
within it there was a smaller, leaden pipe? 

A. I never did. 

X Q. 24. Did not the base of that pump rest directly upon the 
boards of the platform or floor of the cook-house ? 

A. It may have done so. 

X Q. 25. Was it not the fact that the pipe extending from the 
pump into the ground was hidden from view by the boarding around, 
to, or beneath the pump? 

A. It seems to me as though the pump sat on something so that 
the pipe was exposed. 

X Q. 26. Is your recollection positive as to this? 

A. It is not. 

X Q. 27. Have you been examined as a witness in cases involving 
these matters before to-day ? 

A. I was examined in the Carman case. 

X Q. 28. Have you looked over your testimony at any time since 

it was given ; and, if so, how lately? 
1877 A. I have not; I saw a book open to-day with my name 
written at the top of the page, but J did not read the con- 
tents. 

X Q. 29. Have you had your memory refreshed by any one stating 
to you the purport of the Carman case? 

A. I have not. 


Cross-examination closed. 


(S’e’d) JOSEPH L. GALT. 


Subseribed and sworn to before me this 9th day of August, 1880. 
[ SEAL. ] (S’g’d) LEONARD A. GIEGERICH, 
Notary Public, N. Y. Co. (31). 
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Examination adjourned to 10 o’clock a. m., Tuesday, August 10th, 
1880. 


[ SEAL. | (Signed) LEONARD A. GIEGRICH, 
Notary Public, N. Y. Co. (31). 
1878 Pursuant to adjournment parties met Monday, August 9, 
1880. 


Present: Mr. Andrews and Mr. Clayton, on the part of the com- 
plainants, and Mr. Buchanan, on the part of the defense. 


J. A. Topp, a witness on the part of the defense, being duly sworn, 
deposes and says as follows: 


Q. 1. Please give your name, age, and residence and occupation. 

A. J. A. Todd; age, 42 years; residence, Titusville, Crawford 
county, Pa.; occupation, dentist. 

Q. 2. Did you ever live in Cortland village; and, if so, how long? 

A. I did; about twelve years—from 1858 or ’59. 

Q. 3. Were you conversant with the formation of the 76th regi- 
ment in Cortland in the year 1861 ? 

A. I was. 

Q. 4. What, if any, connection did you have with that regiment 
or with the preliminary steps taken for its formation ? 

A. I assisted in drilling men—as drill master. 

Q. 5. Under whose directions was that drilling done, and who 
were the parties connected with it ? 

A. Under the direction of Col. Green, Mr. J. C. Carmichael, H. 
F. Robinson, Mr. Byron Mudge, IF’. O. Hyatt, Mr. Cole, Mr. New- 
comb. 

Q. 6. Where was this drilling usually done? 

A. At Squire’s Hall, Firemen’s Hall, and Schermerhorn’s Hall. 

Q. 7. Did you, during the time when this drilling was going on, 
hear of a new method of making wells ? 

A. I did. 

Q. 8. Will you please state when, where, and under what circum- 
stances you heard of it? 

A. The first time I recollect hearing of it was at Col. Green’s 

1879 house; was present at that time Col. Green, J. C. Carmichael, 

H. F. Robinson, Byron Mudge, and myself; can’t be positive 

whether other members of the squad were present or not; my opinion 

is some others were, including Mr. Hyatt; it was in the latter part 
of summer or early fall, 1861. 

Q. 9. Who first spoke of this new method of making wells? 

A. Col. N. W. Green. 

Q. 10. Please give, if you can, any portions of the conversation 
that then occurred in regard to this method of making wells. 

A. Col. Green mentioned the fact and necessity of those going into 
service and in camp of having a supply of wholesome, pure water, in- 
dependent of the wells, springs, or streams of the country in which 
they might be encamped ; that reports in the papers stated that the 
streams and springs of water had been rendered unfit for use by 
poison or other means; that he had a method in his own mind by 
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which he could supply the camp with wholesome water, independent 
of the springs or wells which they might find, with a trifling expense 
for tools and apparatus, which they could take with them as part of 
their camp equipage ; he then illustrated, as well as he could there, 
his method, by use of a lead pencil and paper, which was to drive or 
force a rod or tube into the ground until they should reach water ; 
to which rod or tube he would attach a pump for the ae gan of rais- 
ing the water, and in this way he was confident a reliable supply of 
pure, wholesome water could always be obtained. Those present 
differed with him, thinking it would first be necessary to drill or 
bore like the artesian wells; he insisted it would only be necessary 
to drive the rod or tube down to the water; that the removing of the 
earth would be unnecessary, as the earth would pack around the rod 
or tube and assist in helping to raise the water; the others present 
opposed the idea, especially Mudge, Carmichael, and Robinson, who 

were detailed by Col. Green to try the experiment, which was 
ISSO made by Col. Green’s direction on his premises back of his 

house in Cortland village, N. Y.; this was in the latter part 
of summer or early fall, 1861. 

Q. 11. Did Mr. Mudge himself especially oppose the method pro- 
posed by Col. Green ? 

A. I believe he did. 

Q. 12. Can you give any of Mr. Mudge’s conversation at that time 
in relation to the matter? 

A. Ican give my recollection of the substance; that was that it 
would be necessary to drill or bore; that if you forced it in or 
drove down to the water there would not be a vacuum formed 
sufficient to supply any water; Carmichael and Robinson agreed 
with Mudge, none of them believing as Col. Green did in his state- 
ment at the house; I could not give in detail all the conversation 
going home and at the house. 

Q. 13. You have said that the parties you have named objected 
to Col. Green’s plan of inserting a tube directly into the earth ; that 
a sufficient vacuum could not be obtained to supply the well and 
pump with water; how did Col. Green meet these objections ? 

A. I can’t give them all in detail; one was that the packing of the 
earth around the rod or tube would help to increase the pressure 
and act something upon the principle of the syphon, and enable 
the water to seek this center for its natural outlet, current, or circu- 
lation. 

Q. 14. You say that Mudge, Carmichael, and Robinson were de- 
tailed by Col. Green to try the experiment, which was made by Col. 
Green’s direction on his premises back of his house in Cortland 
village; did those gentlemen make that experiment ? 

A. Yes, sir. 

Q. 15. How long after this conversation at Green’s house, if you 
know, was this experiment made? 

A. I think it was the next morning. 

Q. 16. Did you know of a well made by Mr. Mudge and others 
in the cook-house of the regiment upon the fair ground where the 
regiment was encamped? 
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A. I did. 

Q. 17. How long, if you know, was it, after the well was made at 
Green’s house, when the well was made in the cook-house on the 

fair ground ? 
1881 A. But a few days, I believe. 
Q. 18. Were you connected with the regiment, in any 
capacity at the time the well upon the fair ground was made? 

A. I was not connected with the regiment except as drill master. 

Q. 19. Did or did not the method advocated by Col. Green in- 
volve the use of two tubes, the one inside the other, with a space 
between them down to and into the water, through which the air 
had access to the surface of the water between the tubes, or was it 
for the use of one tube only, driven tightly into the earth, with a 
pump attached to its upper end ? 

A. One tube only; that was the tube illustrated with his pencil. 

Q. 20. What, if anything, did Col. Green say in regard to the 
depth from which water could be raised by attaching a pump to 
this tube, tightly inserted into the earth ? 

A. My recollection is that the distance or depth necessary to go 
below the supposed depth from which water could be raised could 
be overcome additional valves to the pipes; those present 
thought you could not raise it over 30 or 32 feet; below that depth 
it would be a failure; Gireen thought he could raise it any height 

required, 
1882 Q. 21. What, if anything, was said during the meeting at 
Green’s house in regard to tools that would be necessary to use 
in making the proposed experimental well ? 

A. Sledges were mentioned, beetles, and pile drivers. 

Q. 22. Whose invention was it generally understood and spoken 
of as being, this well as made at Green’s house and the well that was 
made at the fair ground ? 

A. Called Green’s, so far as I know. 

Q. 23. Did you become aware during the latter part of 1865 that 
James Suggett and Byron Mudge were making dt in accordance 
with this invention of Col. Green’s, and did you call Col. Green’s 
attention to the fact? 

A. I did; on or about that time. 

Q.24. What reply did Col. Green make, if any, when you gave 
him that information? 

A. He seemed considerably excited; said they were stealing his 
invention ; that he should fight it. 

Q. 25. Did you ever hear Col. Green make any declaration that 
he intended to or that he had dedicated and abandoned his inven- 
tion to the public? 

A. I did not; he held that he never had and never should. 


Direct examination rests. 
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Cross-examination by Mr. BucHANAN, subject to protests already 
made : - 


XQ. 1. Were you examined as a witness in what is known as the 
Carman case? 

A. I was examined in a case I presume to be the one referred to. 

X Q. 2. Were you also examined as a witness in the interference 
vase between Mudge and Green? 

A. I am unable to say which case; either this or one first re- 
ferred to. 

X Q.3. Do you remember whether you have been examined as a 
witness in more than one ease in connection with Green’s patent ? 

A. I have. 
1883 X Q. 4. How many, when, and where? 

A. Twice, I believe, in Cortland; I can’t give times and 
dates; I think once in ’72 or ’73 and once prior; can’t give date. 

X Q.5. How recently have you examined or looked over either 
written or printed copies of your testimony given in either of those 
two cases? 

A. The last and only time was yesterday. 

X Q.6. Where? 

A. In my room at the Astor House, New York city. 

X Q.7. Who furnished you with that copy? 

A. Mr. Wm. D. Andrews. 

X Q.8. Was it the William D. Andrews who has been here to-day 
conducting your examination-in-chief ? 

A. It was. 

X Q.9. Was it a printed or written copy? 

A. Printed. 

X Q. 10. During your examination here to-day has he been using 
and looking at a large printed book ? 

A. I think he has. 

X Q. 11. Was not that the book in which is printed your testi- 
mony which you examined yesterday ? 

A. It was not. | 

X Q. 12. Was it not a duplicate? 

A. Iam unable to say; have not seen the book referred to here. 

X Q. 138. What do you mean by saying you have not seen the 
book referred to; do you mean that you have not examined the 
contents of the book used here to-day? 

A. That is what I mean. 

XQ. 14. You say, in response to Q. No. 23, that you became aware 
on or about that time, referring to the date, 1865, given in the ques- 
tion, of Suggett’s use of this process. Did you not become aware before 
1865 that numerous wells had been put down by Suggett by driving 
for different persons in and about the village of Cortland ? 

A. No, sir; I was not. 

X Q. 15. Do you know D. C. McGraw, former clerk of Cort- 

1884. land county; Garrison & Collins, merchants; L. Dexter, 

restaurant keeper; Hannum & Shirley, restaurant keepers, 
residing or formerly residing in Cortland ? 
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A. I know them. 

X Q. 16. Did you not know, prior to 1865, that Suggett had driven 
wells for these parties ? 

A. I can’t say that I did from recollection. 

X Q. 17. Can you say that you did not, before 1865, know that 
Suggett had driven wells for these parties or some of tliem ? 

A. I cannot be positive. 

X Q. 18. Were you absent from the village of Cortland for any 
period of time, exceeding a few days at once, during the years 1862, 
1863, and 1864? 

A. I was not, to my recollection. 

X Q. 19. Were you in the army ? 

A. I was not. : 

X Q. 20. Do you know J. A. Schermerhorn, counsellor-at-law, re- 
siding in Cortland in 1864? 

A. I do. 

X Q. 21. Did you not know, prior to 1865, that James Suggett 
had driven three wells, or at least one or more, for him ? 

A. I can say that I was told that Suggett € Mudge had been 


- making or had made a well for this Schermerhorn; where and at 


what time I am unable to say; I never saw it. 

X Q. 22. Prior to 1865 had you not heard of or seen in Cortland 
village and vicinity a number of wells constructed or that had 
been constructed by the process of driving ? 

A. Have seen wells that were made in that manner; cannot give 
the date. 

X Q. 23. Do you mean the date of seeing them or the date of 
construction ? 

A. I mean both. 

X Q. 24. My question refers to the date of your knowledge of such 
wells, and, with this explanation, I repeat the question No. 22. 

A. Iam unable to say at what time. 

X Q. 25. Can you say that prior to 1865 you did not hear 
1885 of or see a number of wells in Cortland village and vicinity 
constructed or said to have been constructed by the process 

of driving? 

A. I can’t say positively. __ 

X Q. 26. Where did this conversation with Col. Green occur, of 
which you have spoken, in which he illustrated his meaning by the 
use of a pencil ? 

A. At Col. Green’s residence in Cortland, N. Y. 

X Q. 27. Give me the date as nearly as you can. 

A. Think it was in the summer or fall of 1861. 

X Q. 28. If Col. Green has testified that it was about the 20th of 
October, 1861, and I were to call your attention to that fact, would 
your recollection of the time be sufficiently definite to state positively 
it was not about the 20th of October, 1861 ? 

A. It would not. 

X Q. 29. Did you see the experiment that was conducted near 
Col. Green’s house, of which you have spoken, actually performed ? 

A. I did not. 
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X Q. 30. Had you any personal knowledge that any such experi- 
ment was performed; I mean aside from what others told you ? 

A. I had not. 

X Q. 31. Did you see the well at the cook-house, of which you 
have spoken, made ? 

A. I did not. 

X Q. 32. Did you see it after it was completed ? 

A. I did. 

X Q. 33. Did you examine the tubing of that well ? 

A. Not carefully, sir. 

X Q. 34. Do you know whether or not that well was made with 
one tube, to which the pump was attached, or with an outside tube 
of iron or tin containing a smaller leaden tube, to which the pump 
was attached, and with an annular space between the two tubes ? 

A. I believe there was but one. 

X Q. 35. Are you certain of that? 

A. From recollection, I am quite sure there was but one; could 
not swear positively. 

X Q. 36. Did you ever examine to see whethér, within the tube 
which entered the ground, there was not an inside and smaller 

tube ? 
1886 A. I did not. 
X Q. 37. Was any portion of that well below the base of 
the pump visible without tearing up the floor or platform ? 

A. I cannot, from recollection, state. 

X Q. 38. Do you know that Suggett’s patent, and under which he 
was operating at the time you informed Green of his (Suggett) mak- 
ing driven wells, was, on interference between him (Suggett), Mudge, 
and Green, held by the Patent Office to be good ? 

A. I do not know anything about it. 

X Q. 39. Did Green, previous to his departure with his regiment 
from Cortland, make any secret,of this conception of his, or did he 
speak of it asopenly as of any other matter in connection with the 
regiment? 

A. I think there was no secret. 

X Q. 40. Do you come from Titusville, Pennsylvania, on purpose 
to attend this examination in New York city? 

A. I did not. 

X Q. 41. Were you aware before you left home that you were to be 
examined here? 

A. I was not. 

X Q. 42. How did you ascertain that you would be needed here 
to-day ? 

A. By telegraph and letter sent by Wm. D. Andrews, which inter- 
cepted me at Philadelphia; I was on my way to this city on other 
business. 

X Q. 43. Are you a personal friend of Col. N. W. Green ? 

A. lam. 

X Q. 44. Have you ever received or been promised to receive in 
any of these cases, including the present one, any compensation for 
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any of your services, aside from your legal witness fees and traveling 
expenses ? 
A, I never have. 


Cross-examination rests. 


1887 Redirect examination: 


R. D. Q. 1. What particularly called your attention to the fact 
that Suggett and Mudge were making wells in 1865 upon Green’s 
method? 

A. A little pamphlet and advertisements in the paper. 

R. D.Q.2. What in that pamphlet and those advertisements called 
your attention particularly to that fact ? 

A. The claim of these parties to this discovery of making wells 
and this method, which I had always supposed or understood to have 
originated and belonged to Green, as he was the first, to my knowl- 
edge, having conceived or mentioned this method of making wells. 

R. D. Q. 3. You were asked by cross-question 28 whether, if Col. 
Green had testified that the conversation at his house was about the 
20th of October, 1861, that fact would call to your attention and recol- 
lection the time sufficiently definite to state positively it was not 
about the 20th of October. Now, do you or not mean to say that it 
was not or might not have been as late as the 20th of October, 
1861? 

A. I did not. 

R. D. Q. 4. Regarding the well at the cook-house, was it or not 
generally understood and conceded, so far as you know or are in- 
formed, to have been made in accordance with the method described 
by Col. Green ? 

A. It was so made, as I understood it. 

R. D. Q. 5. From the time that these wells were made down to 
1865 did you see any person make a driven well? 

A. Don’t recollect of seeing one made anywhere. 


Redirect rests. 
1888-1893 Recross-examination : 


R. X Q. 1. Have you ever seen a driven well made? 
A. I have. 

R. X Q. 2. Where and when ? 

A. In Cortland; I can’t give the year. 


Recross rests. 


(Signed) J. A. TODD. 
Taken and sworn to before me this 9th day of August, 1880. 
[SEAL. ] (S’g’d) LEONARD A. GIEGERICH, 


Notary Public (81), N. Y. Co. 


78—16 


OLS WILLTAM D. ANDREWS RT AL. VS. GRORGR HOVRY, 
IS Avevst 11, 1880, at 10 o’eloeck a.m. 


Parties met pursuant to adjournment, 


And then Joux Farco, being produced as a witness for the come 
plainants and duly sworn, testifies as follows; 

Q. 1. State vour name, age, residence, and occupation, 

A. John M. Fargo; 55; Warsaw, Wyoming county, N. Y.; farmer, 

Q. 2. State whether or not you formerly resided at Independence, 
Buchanan county, lowa. 

A. 1 did. 

Q. 3. State during what years you resided at Independence, 
Buchanan county, Lowa. 

A. lSo7 to 1807, 

Q. 4. State whether or not you are acquainted with what is known 
and called Stoughton and MeClure’s second addition to Independ- 
enee, 

A. Yes; I am. 

Q. 5. State whether or not you are acquainted with what is com- 
monly known and called the “driven well.” 

A, Considerable, | think; some minute matters I do not know 
about; I was interested in them at one time and bought some terri- 
tory. 

Q. 6. Will vou look at this drawing and see if it correctly repre- 
sents what is known and called Stoughton and McClure’s second 
addition to Independence ? 

(Drawing marked “Complainants’ Exhibit A, Warsaw, N. Y.,” 
here shown witness.) 

1895 A. Yes. 
(). 7. State when and where you first saw a driven well. 

A. At Independence, Iowa, in 1866. 

Q. 8. State where in Independence the driven well was which you 
say you saw in 1866. 

A. It was on the west side of the river, the south side of the busi- 
ness street, the street that the bridge was on that crossed the rive. , 
that was the same street that I lived on; I lived on the north side 
of the street; the well was driven about half way between my house 
and the bridge, and on Stoughton and McClure’s second addition of 
Independence, and by looking at the drawing given me I should 
say it was on block three; it might have been block two. 


An adjournment was here taken until 1.30 o’clock p. m., Aug. 11. 


At 1.30 o’clock p. m., August 11, 1880, parties met pursuant to 
adjournment. 


Q. 9. State whether or not, while you were at Independence, you 
knew of a shop known and called “ Kays’ blacksmith shop.” 

A. I don’t. 

Q. 10. State what building or buildings was on the opposite side 
of the street from the place where you say this driven well was of 
which you have testified as seeing it at Independence in 1866. 
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A, Almost exactly opposite the place where that well was driven 
was an old building occupied by a blacksmith; he had done work 
for me; the building was on the northeast corner of Main and Center 

streets, and next door was a house occupied by Mr, Trexler. 
1S06 Q. 11, State about how far this blacksmith’s shop was from 
the driven well, 

A. I should estimate it some five or six rods; maybe across the 
road; might have been a couple of rods from the road on the other 
side. 

Q. 12. State, if you know, the names of the parties who put down 
this driven well, 
~ A. I know the parties who were there—owned an interest, I sup- 
ose; there was Charles Brown, Mattison Keeney, Melvin Cham ber- 
cin Augustus Harrington, and a man employed by them, inter- 
ested, I believe—John West. 

Q. 13. Where were these parties from that you have named? 

A. New York State, I think—Wyoming county. 

Q. 14. State whether or not you pumped water from this well and 
saw others pump water from it. 

A. I did. 

Q. 15. About how long was this well there in operation ? 

A. I don’t believe I can tell you, but I should think—but it would 
be guess-work now—a couple of months; it stood there until they 
went to some other counties and back again. 

Q. 16. State whether or not there were a good many persons there 
to see this well. 

A. I should think there were. 

Q. 17. State whether or not this well was talked about by the 
people there as being a novelty and a new invention. 

A. It was considered by those I talked to as a new invention. 

Q. 15. State whether or nut this well was talked about by the 

people there as being a novelty and a new invention. 
1897 A. It was talked of as something new; I don’t know as they 
called it a novelty in so many words. 

Q 19. State whether or not one of the parties there with this well 


‘ was called “Charley.” 


A. Yes, sir. 

Q. 20. State, Mr. Fargo, the names of the persons you now recol- 
lect of seeing at that well. 

A. Dr. George Warne, S. S. Allen, Lawyer Wordsworth, Mr. Saur- 
bier; I have seen lots of them there. 

Q. 21. State whether or not you saw Charles T. Kimball, Thomas 
Sherwood,|8. P. McEwen, and Mr. Trexler or any of them there. 

A. I saw this Kimball there, and Trexier and McEwen. 

(. 22. How near to and in what direction from this well did Mr. 
Trexler live? 

A. He lived north—opposite side of the street—and about ten or 
fifteen rods from the well. 

Q. 23. State whether or not you know where the Presbyterian 
church stands; if so, describe its location. 

A. Located in Independence on the street that this well was; I 
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should presume on the same block, on the east corner of it, nearer 
the river. 

Q. 24. About how far is the church from where the well was? 

A. Somewhere from eight to ten rods; that would be my estima- 
tion now. 

Q. 25. State, if you know, at what place in Independence Charles 
Brown, Augustus Harrington, Mattison Keeney, Melvin Cham ber- 
lain, and John West stopped at in Independence at the time this 
well was driven. 

A. I think it was then called the “Burr House,” but was formerly 
known as “ White’s Hotel.” 

Q. 26. State, if you know, who kept this hotel at this time. 
1898 A. Mr. Burr. 

Q. 27. Describe, Mr. Fargo, as near as you can, the appear- 
ance of the parties who put down this well, giving their height and 
complexion as near as possible. 

A. Augustus Harrington, a light-complexioned man; hair and 
whiskers both sandy and quite red; I should estimate about 5 feet 
10 or 11 inches high. Charles Brown, about 5 feet 9 or 10 inches, 
and a little stocky built, and brown hair, but whiskers somewhat 
sandy, I believe; light complexion. Mattison Keeney, rather stouter 
built than Brown; not quite as tall; dark hair and whiskers, when 
he wore them; inclining to dark skin. Melvin Chamberlain was a 
slighter man than any of the rest of the party; light complexioned., 
John West was something of the style of a man like Keeney; not 
as heavy. 

Q. 28. State, Mr. Fargo, during the time you lived at Independ- 
ence about how often you passed the place where this driven well 
was, 

A. It would average about six times a day. 

Q. 29. State about how far from where this well was you lived. 

A. Somewhere from 25 to 40 rods; not less than 25 rods. 

Q. 30. When did you cease to reside at Independence? 

A. About the vear 1867. 

Q. 31. State whether or not you have at any time been back to 
Independence since you left there in 1867; ifso,when. 

A. I spent part of the winter of 1877 and 1878 there. 

Q. 32. State whether or not, during the time you resided at Inde- 
pendence, there was any driven well on block 2 or 3 of Stoughton 
and MecClure’s second addition to Independence in use and opera- 
tion prior to this one of which you have testified as having been 

put down in 1866. 
1899 A. I know there wasn’t; it was a place I saw every day. 

(. 33. State whether or not a driven well could have ex- 
isted and been in use and operation on block 2 or 3 of Stoughton & 
McClure’s second addition to Independence in the year of 1860 or 
‘61 without your having known of it. 

A. It could not. 

Q. 34. Mr. Fargo, will you take a pen and red ink and mark a 
round dot upon the drawing which has been shown you indicating 
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the place where this driven well stood of which you have testified, 
as near as you can? 

A. I will. 

Q. 35. State whether or not the hotel at Independence, Iowa, of 
which you have testified as being known as “ White’s Hotel” and 
the “ Burr House ” was subsequently known as “ Merchants’ Hotel.” 

A. Yes, sir. 


Direct closed. 


1900 Cross-questions by C. T. BARTLETT: 


X Q. 1. Was there anything in the drawing shown you on your 
direct examination that would enable you to recognize it as a map 
of the Stoughton & McClure second addition to Independence ? 

A. I should think there was. 

X Q. 2. What was there about it that would enable you to recog- 
nize it as a map of that addition? 

A. To begin with, it so states it to be; and, another thing, the 
house I lived in is down there and pointed out—the Empire Hotel; 
that is the great thing, the location of the additions on the west bank 
of the river. 

X Q. 3. Is there anything on this drawing except the written 
words that would convey to you any idea that it was a map of that 
addition ? 

A, Yes, sir. 

X Q. 4. What is it, 

A, One reason I have told you—the pointing out of the house | 
lived in. 

1901 The witness further answered: 


I would have some idea; I must say that, without any names of 
streets or designations of any places or buildings or name of the 
river, I could not at first, and maybe could not at all, have posi- 
tively told, but might by looking at it long enough without any 
guide. 

X Q. 5. Ifthere is anything in this drawing except the written 
words that would give you an idea that such drawing was intended 
as a map of such addition to Independence, tell us, if you please, 
what it 1s. 

A. The river is one thing, and the locations of the streets and 
their names, and the buildings on the streets. 

X Q. 6. Is there anything on the drawing to indicate that the 
portion marked “ river” was intended for a river or a highway ex- 
cept the words “ river?” 

A. I should have called it a river. 

X Q. 7. (Question repeated.) 

A. There was nothing to call it anything else. 

X Q. 8. (Question repeated.) 

A. Yes; what I should consider so. 

X Q. 9. Tell us what it 1s. 

A. Because it appears to me as any other river would on any other 
map, and in this case the river runs in the direction it is marked, 
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out across the streets that are laid out, and the different angles of 
the river and my knowledge of maps would convince me that it 
was intended for a stream of some kind and not a highway without 
seeing any more to it. 

X Q. 10. If these lines on this drawing marked “streets” were 
intended for fences on a farm, and the place marked “river” was 
marked “ public highway,” would you recognize it as a map of the 
second addition of Stoughton & McClure to Independence ? 

A. I don’t think I should. 
1902 X Q.11. Do vou know when this second addition of Stough- 
ton & McClure to Independence was made ? 

A. Don’t think I can tell now. 

X Q. 12. Was it made before or after yuu first went to Independ- 
ence ? 

A. Be re 

X Q1 . Why was it named Stoughton & McClure’s second addi- 
tion ? 

A. McClure owned, or formerly owned, the property, or in com- 
pany with somebody else owned it; Stoughton I have no knowl- 
edge of. 

X Q. 14. When did you first go to Independence ? 

February, 1857. 

X Q. 15. Do you know the distance of this addition along the 
river? 

A. I don’t exactly. 

X Q. 16. Give, as near as you can, the distance along the river line 
of that addition. 

A. It would be my opinion that it might be forty rods ; somewhat 
short of that; somewhere in that neighborhood; I am only giving 
my judgment. 

X Q. 17. Was this second addition on both sides of the river ? 

A. I think not. 

X Q. 18. What was the distance of the north and south line of 
this addition ? 

A. About the same on the north line; if there was any difference 
the north line was the longest; there were three blocks and part of 
another on the north line running east and west; the north line, 
I should judge, was longer than the river line; the length of the 
north line running east and west was, I should judge, about forty 
rods. 

X Q. 19. What was the length of the south line, running east and 
west ? 

A. According to my recollection, the south line was, say, thirty 
rods in a sté aight line. 

X Q. 20. How ms iny streets were there between the river and the 

west bounds of this addition ? 
1903 A. I think not but three, save the street at the west end of 
it; there was a street at the west end of it, and I think three 
others, and they weren't used ; were all common, except the one at 
the west end; no building on Main street at that time on the ad- 
dition. 
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X Q. 21. How many streets in this addition running east and 
west? 

A. I can’t tell; in my opinion, but two; might have been three ; 
two besides Main street. 

X Q. 22. How many buildings were there on this addition west of 
the river when you first went to Independence ? 

A. I will speak of the buildings as | rememberthem. In the first 
place, when you cross the bridge there was a building occupied as a 
store by a couple of brothers named Fonda ; it occupied al) the space 
between the river and the first street on corner of Main and Oak or 
Spring street, but am not positive; might have been Centre ; on the 
opposite corner was the storehouse on Main street; think a man 
named Bullen was selling goods there ; there was no other building 
on Main street until you got to the west corner, and that was a little 
house; yes; there was another house near the corner, stone or brick, 
or something of that kind ; when you went down the first street from 
Main street after you crossed the river were some residences—two 
blocks—one on one side and the other on the other side; then, on 
the river side, lawyer L. A. Hart lived, and on the first street south 
of Main, running parallel to it and about the centre of the additions 
running east and west, was the residence of F.S. 8. Allen, a lawyer; 
can’t tell the name of the street; and down the first street in this 
part of the addition, the southeast part of it, there might have been 
a dozen more buildings. 

X Q. 23. What is the name of the first street on this addition 
running north and south after crossing the river ? 

A, Can’t tell whether it is Spring, Oak, or Centre. 

X Q. 24. What is the name of the street on the northern bounds 
of this addition ? 

A. Always called it Main street. 
1904 X Q. 25. What is the next street south of Main street and 
parallel to it? 

A. Can’t tell you; my attention was not called enough to it to 
recollect the name of it. 

X Q. 26. Was there any street north of Main street on this addition 
and parallel to it? 

A. I think not. 

X Q. 27. Ou what street or streets is the Presbyterian church of 
which you speak located ? 

A. On what they call Main street ; it is on a corner; think that 
street has been laid out since that addition was first made, but won’t 
be positive. 

Q. 28. Was this street described by you on the east side of the 
Presbyterian church running north and south there when you lived 
in Independence ? 

A. It was not travelled or used as a street, if it was there; I don’t 
know as I had any knowledge of it. 

X Q. 29. Do you remember of any street there when you lived 
there? 

A. I do not, 
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An adjournment was here taken until August 12th, at 9 o’clock 


a.m. 
Aveust 121TH—9 o'clock a. m. 


Parties met pursuant to adjournment, and the cross-examination 
of Joun FARGO continued : 


HT Q. 30. What streets do you remember running north and south 
on this second addition of Stoughton & McClure to Independence 
while you were living there? 

A. I recollect Centre street, Spring street, and I believe Oak street ; 
don’t know as I recollect what the others were. 

X Q. 31. Were these streets that you have mentioned, all of them, 

built upon at the time you left there in 1867? 
1905 A. I could not say positively; they were not directly off 
from Main street; couldn’t say positively whether every one 
of them was or not. 

X Q. 32. Were these streets that you have mentioned traveled 
sufficiently to indicate that they were public streets when you left 
there in 1867? 

A. Yes, sir. 

X Q. 33. What was the appearance of the country when this 
second addition of Stoughton & McClure was put on? 

A. Level; but a very little depression where the well was. 

X Q. 34. Was there any timber on this addition ? 

A. Yes, sir. 

X Q. 35. Describe the kinds of timber and where it was when you 
left in 1867. 

A. According to my recollection, it was mostly black and scrub 
oak ; not in any dense masses, but mostly scattered, 

X Q. 386. To what part of the second addition of Stoughton & 
MeClure to Independence does this description apply ? 

A. Mostly to the southeast portion; same all over it, except, 
maybe, directly along on Main street. 

X Q. 3ST. Was there any timber—serub oeak—along on Main 
street Y 

A. 1 think there were some, even on first block, and some black 
oak. 

X Q. 3S. Describe this serub oak-—its appearance, height, and 

size. 
1906 A. It looks some like our old orchards here as much as 
anything; it averages, probably, to the extreme tops, twenty 
feet, and branches out like an apple tree; the branches are six, 
eight, or ten feet from the bottom, and branch ont pretty well; on 
this piece of ground they were mostly little ones; big ones had 
srobably been cut out. 

X Q. 39. What marks or measurements were there, if any, to in- 
dicate the location of streets there in 1867? 

A. If there were any I don’t recollect them, with the exception of 
two streets, and they were fenced on one side at least; one of them 
was on the extreme west of the addition, and the other the first one 
from the river. 
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X Q. 40. Can you give the names of these streets? 

A. The west one I couldn’t at all, and the east one I couldn’t 
swear positively what it was. 

X Q. 41. Did you know in 1866 or 1867 the street north of block 
five? 

A. It would be my impression that it would be Independence 
street, but I wouldn't swear to it positively. 

X Q. 42. Can you tell what street bounded block two on the 
north ? 

A. Yes; I think I can; bounded on the north by Main street. 

X Q. 43. Were blocks two and five bounded on the north by the 
same street or different streets ? 

A. I won’t swear positive about it. 

X Q. 44. Do you know how many blocks there were on this second 
addition of Stoughton & McClure? 

A. I don’t recollect now. 

X Q. 45. Do you know the location of the different blocks so that 
you could describe them ? 

A. Couldn’t all of them; no, sir. 

X Q. 46. Were the different blocks designated by names or num- 
bers, or both ? 

A. Don’t know, but think they were numbered. 

X Q. 47. On which side did they commence numbering—north, 

east, south, or west? 
1907 A. On the northeast corner, I think. 
X Q. 48. What number was the block where they com- 
menced numbering called ? 

A. T should say number one. 

X Q. 49. In what direction did they continue numbering ? 

A. To the west, I think, 

X Q. 50. Did the blocks number 1, 2, 3, consecutively, or put even 
numbers on one side of the street and odd on the other? 

A, T anderstand the first part of the question well, but the second 
I don’t; but I think they numbered 1,3, 2,5; that is my impres- 
sion, I think so, bat I won't be positive, 

X Q. 31, Was there any block north of block three; and, if so, 
what was it? 

A. There was lots of blocks on the opposite side of the street. I 
thought it was not in the same addition, but I may be wrong about 
that. There was no street running north from Main street until you 
got as far west as block three, certain, and the other side of it. 

X Q. 52. Isn’t it a fact, according to your knowledge of that lo- 
cality, that block three was in the north tier of blocks of the Stough- 
ton & McClure second addition ? 

A. That is what I think now, but it might not have been. 

X Q. 53. Was the country around this second addition of Stough- 
ton & McClure to Independence settled very much at the time you 
left there in 1867? 

A. Considerable at that time, but not much on Main street—or 
not any, for that matter. 
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X Q. 54. About what proportion of the country around there was 
settled ? 

A. Not very much; most of it taken up and improved, but not 

many buildings. 
1908 X Q. 55. What was there to distinguish this addition from 
the rest of the country—to indicate that it was a part of the 
village ? 

A. There might not have been much of anything. I don’t know 
that I was ever told or shown any boundaries. I took for granted 
what I knew and saw. There was a few houses scattered around. 

X Q. 56. What business did you engage in when you went to In- 
dependence in 1857? 

A. I didn’t have any steady business. I wasin a hotel some awhile 
after I went there; keeping a hotel, and also had charge of lands 
belonging to my father, and dealt in town lots some. 

X Q. 57. How long was it after you went there before you engaged 
in business? 

A. Not over four months, I should think. 

X Q. 58. What was the first business you engaged in? 

A. Became interested in this hotel. 

An adjournment was here taken until one o’clock p. m. 


At one o’clock p. m. parties met, pursuant to adjournment, and 
the cross-examination of Joun FarGo continued : 


X. Q. 59. What hotel was it in which you became interested soon 
after you went to Independence in 1857 ? 

A. The Empire House. 

X Q. GO. What other parties, if any, were interested with you in 
that hotel? 

A, S.S. McClure and George Coverts. 

X Q. 61. Were vou then running the hotel ? 

A. Yes, sir; Mr. MeClare wasn’t in the house, but he was inter- 
ested. ‘They owned the property, and it had never been furnished, 
so | did a good share towards furnishing it. 

X Q. 62. How long did you continue associated with the gentle- 

men you have named in running that hotel ? 
1909 A. It wasn’t a great while. It is something I ought to ree- 
ollect, but I don’t; something less than a year, at any rate. 

X Q. 63. Give, as near as you can, the year and month you com- 
menced running that hotel. 

A. It was the year 1857 in about the middle of the summer; can’t 
tell the month I ceased running it. 

X Q. 64. Had this Empire House ever been kept as a hotel before 
you went into it? 

A. Yes; ashort time. There was a man in it when I went there. 

X Q. 65. After your connection with the hotel ceased who run it? 

A. I think McClure rented it toa man by the name of Lard. He 
run it a year or so and it was then run by a man named Kipp. 

X Q. 66. In which part of the town was this hotel located ? 

A. At that time pretty near the west part. 

X Q. 67. On what street was it? 
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A. Main street, on a corner; can’t tell name of other street. 

X Q. 68. On which side of the hotel was Main street? 

A. South. 

X Q. 69. What was the number of the block on which the hotel 
stood ? 

A. At that time I don’t know as there was any number to it. It 
was on a lot of two acres. 

X Q. 70. Was it on the Stoughton & McClure second addition to 
Independence? 

A. No, sir. 

X Q. 71. Which side of the river was it? 

A. West. 

X Q. 72. How far distant from the river? 

A. Forty or fifty or sixty rods. 

X & 73. What other buildings, if any, were on this hotel 

ot? . 
1910 A. Three barns belonging to the hotel. 
X Q. 74. Was that hotel kept as a hotel in 1867, when you 
left Independence ? 

A. No, sir. 

X Q. 75. How long was it kept as a hotel after you went there in 
1857? 

A. In my opinion, six or seven years. 

X Q. 76. Do you know who was running it in 1860 and 1861? 

A. In my opinion, Kipp, W. B. 

X Q. 77. Are you positive that Kipp was running that hotel in 
both 1860 and 1861? 

A. No; Lam not certain of both years, but my memory would 
lead me to say he was there in 1861. 

X Q. 78. How was this property used after it ceased to be used as 
a hotel up to the time you left? 

A. It was rented to families. 

: X Q. 79. Who owned the property from 1863 up to the time you 
eft? 

A. My father, Allen Fargo. 

X Q. 80. What buildings were there between this hotel and the 
river on Main street in 1860 or 1861, commencing at the hotel and 
running east to the river? 

A. First a very poor old dwelling-house; next poorer, if could be; 
next was quite a good dwelling-house owned by Mr. Saurbier; next 
was a building built for a store; next a dwelling belonging to the 
mill property, and Samuel Sherwood’s saw and grist mill stood on 
the bank of the river. 

X Q. 81. Were these buildings all on the same side of the street 
as the hotel ? 

A. Yes, sir. 

X Q. 82. Were there any other buildings than these you have 
mentioned between the hotel and the river on the same side of the 
street ? 

A. I believe not at that time. 
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X Q. 83. Can you give the number of the block on which any of 
these buildings stood? 
A. I can’t. 
1911 X Q. 84. Have you any recollection of ever having known 
the number of the block on which any of these buildings 
stood ? 

A. I don’t believe I could. 

X Q. 85. What buildings, if any, were on the opposite side of the 
street in 1860 or 1861, between the river and the place where this 
hotel stood ? 

A. There were but two; one a store, occupied by the Fonda Bros., 
and west of the store was another stone building. 

X Q. 86. How far west of the first stone building was the second ? 

A. The middle of the street; perhaps a little more; might not 
have been right on the street. 

X &. 87. What was the name of the street running between these 
two buildings? 

A. Don’t remember. 

X Q. 88. Between 1861 and 1867, the time you went there, what 
other buildings were erected on the north side of Main street, between 
the hotel and the river? 

A. None. 

X Q. 89. Did the buildings you have described as being on the 
north side of Main street remain there up to the time you left? 

A. They did. 

X Q. 90. On the south side of Main street, between the hotel and 
the river, what buildings were erected between 1860 and the time 
you left? | 

A. I don’t recollect of any, but think Fonda Brothers rebuilt their 
store with brick. 

X Q. 91. Something has been said about a church; do you know 
when that church was erected ? 

A. I don’t recollect the year; no, sir. 

X Q. 92. Was it before or since you left there in 1867? 

A. Since. 

X Q. 93. Have you ever seen it? 

A. Yes, sir. 

X Q. 94. When did you first see it ? 

A. In the winter of 1877, I think, or in the fall of that year. 

X Q. 95. Can you tell us of your own knowledge the number of 

the block upon which that church stands? 
1912 A. No, not positively ; but from what I know of the lots 
I could judge pretty close. 

X Q. 96. Have you been informed by any one, since vou expected 
to be called as a witness in this case, of the number of the block on 
which this church stood ? 

A. No, sir. 

X Q. 97. Have you been shown what purported to be a drawing 
of that locality, representing the lot on which the church stood, and 
giving the number of the block ? 
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A. I have been shown a drawing, and probably shows what block 
it is on. 

X Q. 98. Can you tell, independent of that drawing and from your 
own knowledge, the number of the block on which the church stands? 

A. Not exactly, but I can pretty near it. 

X Q. 99. Can you tell the eaten of the block on which Fonda’s 
store stood ? 

A. I think I can. 

X Q. 100. What was its number? 

A. I think it was on block one. 

X Q. 101. What was the number of the block on which this saw- 
mill stood ” 

A. Can’t tell you; but my impression would be that the property 
on which that mill stood wasn’t laid out as a block. 

X Q. 102. What is the church—brick, wood, or stone? 

A. Brick. 

X Q. 103. When was this Trexler house built of which you 
spoke? 

A. Can’t tell you. 

X Q. 104. Who occupied it in 1860 or 1861, if anybody? 

A. Mr. Trexler, I think. 

X Q. 105. On what block was this house 

A. I can’t place a block on that side of the street. 

X Q. 106. Who occupied this Trexler lot in 1866 or 1867? 

A. I don’t recollect of but one other party—a man by the name 
of Joslin. 

X Q. 107. Did he live in the Trexler house? | 

A. I don’t recollect whether he lived in the Trexler house or 

whether there was another house there. 
1913 X Q. 108. What was Trexler’s business ? 
A. He was a confectioner by trade, but I don’t recollect 
what he did work at there. 

X Q. 109. Was Trexler living there when you left, in 1867 ? 

A. I think not. 

X Q. 110. What was the number of the block south of Trexler’s, 
if any ? 

A. I can’t tell. 

X Q. 111. Was it dry or marsh land on the south of the street 
where Trexler lived ? 

A. Wettish, lowish land. 

X Q. 112. Was there ever a regiment of soldiers or a part of a reg- 
iment encamped at Independence when you were there? 

A. There was at one time a company of soldiers, but I hardly 
think they went into regular camp there, but a part of them may 
have for a few days; that must have been some time in the year 
1860 or 1861. 

X Q. 113. Didn’t they have a camp there? 

A. I should think not; might have had a camp when some of 
them slept out, but I should think not. 

X Q. 114. Wasn’t there a parade ground there where they drilled ? 
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A. There was commons on my lot where they drilled, and may 
have drilled some on adjoining lots. 

X Q. 115. Wasn’t there a parade ground near Trexler ? 

A. They did parade some on the opposite side from Trexler’s, near 
where this well was put down; guess they did parade there more 
than anywhere else. 

X Q. 116. About what number of soldiers do you think were 
there? | 

A. I guess that at no time was there a hundred there—somewhere 
about that. ® 

X Q. 117. Was there a fair ground near there ? 

A. No regular fair ground ; they used my hotel property; I had 
a half-mile track there, and they used my building for a show- 

room. 
1914 X Q. 118. In what years were these fairs held ? 
A. I can’t tell you. 

X Q. 119. What business were you engaged in in 1860 and 1861 ? 

A. No particular business. 

X Q. 120. In what portion of the town did you live in 1860 and 
1861 ? 

A. West; and lived there most of the time while there, except 
while I boarded in a hotel on the other side of the river. 

X Q. 121. During what year or years did you board on the other 
side of the river? 

A. I should think about 1859, at the “Monitor House,” owned 
and kept by Mr. Purdy. 

X Q. 122. Were you engaged in the same business while boarding 
with Mr. Purdy ? 

A. Yes. 

X Q. 125. You speak of a race-track which you had; were you 
keeping race horses at this time? 

A. Yes, sir. 

X Q. 124. During any portion of the time you were there were 
you engaged in farming ? 

A. One year I did something at it—only one season. 

X Q. 125. You speak of a time when there was a driven well put 
down there; were you present and did you see the operation of put- 
ting it down? 

A. I think I was. 

X Q. 126. Who performed the labor of putting it down ? 

A. John West did the most of it? 

X Q. 127. What time of year was it ? 

A. It is my impression that it was the latter part of June, 1866. 

X Q. 128. Do you know what month West, Harrington, and those 
parties came into town? 

A. In the month of June, I think. 

X Q. 129. What was their business there ? 

A. ‘To sell territory for this driven well, I understood. 

X Q. 150. What was this well called ? 

wig think it was called the “ drive well ;” it claimed to be pat- 
ented. 
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X Q. 131. Do you know whose patent? 
1915 A. I know what they claimed. Chamberlain claimed to 
have a patent for forming a reservoir at the bottom of the 
tube. 

X Q. 132. Was there any other patent on this well, that you 
know of? 

A. They claimed to have the whole patented; I so under- 
stood it. 

X Q. 133. How long did these parties remain there? 

A. [ should think a couple of months. 

X Q. 134. How soon after they came there was this well put 
down ? 

A. Within a very few days. 

X Q. 135. For what purpose was this well put down there? 

A. To show the operation of the well. 

X Q. 186. Did it work successfully ? 

A. I think it did. 

X Q. 137. Who owned the lot where it was put Sia n? 

A. I don’t know. 

X Q. 138. Do you know to what depth the pipe was driven? 

A. I know pretty near. Something like fifteen feet. 

X Q. 139. On which street was this well put down? 

A. The street on the north side was Main; think Centre street was 
west of it, but I am not positive. 

X Q. 140. Is that your best recollection ? 

A. Yes; I am inclined to think it was Centre street. 

X Q. 141. Do you know the number of the block on which the 
well was put down ? 

A. Lam not certain, but can tell that it was either block 2 or 
block 3. 

X Q. 142. Do you remember any parties being present besides 
those who represented it? 

A. I don’t believe I could swear to any one at that particular 
time. 

X Q. 143. Who do you recollect of seeing there at any time? 

A. Dr. George Warne, S. S. Allen, Mr. Trexler, Mr. Saurbier, San- 
ford Clark, George Robinson, Mr. Cobb, who used to keep a hotel 
there ; might have been a good many others. These I speak of, 

except Kimball, lived on the same side of the river. 
1916 X Q. 144. Were you ever in this Trexler house? 
A. I don’t believe I was. 
X Q. 145. How long was this well there? 
= I should think a couple of months. 
X Q. 146. Did these parties leave it there? 

A. It seems to me as if it did stay there awhile after they left, 
but I won’t a itive. 

X Q. 147. What kind of a pump was used on it? Was it a 
Bete Lowe pump or a force pump? 

A. Such a pump as is usually used in a cistern. 

X Q. 148. Bo you know how many wells were on the west side of 
the river before you left there ? 
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A, I don't 

X Q. 149. Do vou know how the Trexler place was supplied with 
water Y 

A, Don’t recollect now. 

X Q. 150. Can you tell how any of the places on the west side of 
the river except your own hotel were aad with water ? 

A. Some of them had wells. 

X Q. 151. There might have been a great many wells around 
there that you might have known nothing about, might there not? 

A. Yes, sir; a good many. 

X Q. 152. This was the first “drive well” that you knew anything 
about ? 

A. Yes, sir. 

X Q. 158. You don’t know anything about how the different 
families around there supplied themselves with water, do you? 

A. I did know, but I have forgotten. 

X Q. 154. Do you mean to be understood as saying that you 
knew how all the families around there supplied themselves with 
water? 

A. No, sir. 

X Q. 155. Did you know how one in a dozen supplied themselves 
with water? I mean around Independence. 

A. I think I did; more than that. 

X Q. 156. What was the population of Independence in 1861, as 
near as you can fix it? 

A. I don’t recollect it; maybe 1,000 or 1,200; I don’t 
1917 know; I guess I have got it too big; it is guess-work ; I don’t 
know; I will say 800 or 1,000. 

X Q. 157. Do you mean to be understood as swearing of your own 
knowledge that there was no driven well in Independence previous 
to 1866, or do you mean to be understood that this was the first one 
that you ever knew anything about? 

A. I don’t know of any, and I don’t think there ever was. 

X Q. 158. Do you positively swear that there was no driven well 
in Independence previous to 1866? Answer yes or no, 

A. I can’t say no, for I don’t believe there was. 

X Q. 159. Will you answer that question yes or no? 

A. 1 will swear that there was no,such thing as a “driven 
well” in Independence previous to the one put down by these par- 
ties. ’ 

X Q. 160. Question repeated. 

A. Yes, sir; I do. 

X Q. 161. Do you swear positively that you know positively that 
no driven well had ever been put down in Independence prior to 
1866? Answer yes or no. 

A. I will swear that the surroundings and circumstances led me 
to know, as well as I know anything, that there was never any such 
thing there before. The papers were full of the matter, and people 
flocked about, saying, in the first place, that you “ couldn’t get 
water, and, in the next, that “it wouldn’t last any time,” and that 
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“it couldn't be possible,” and that the oldest residents of the 
1918 oe thought it was something they had “never seen or 
veard of,” and that “it wouldn't be of any use after it was 
down,” 

X Q. 162. Question repeated. 

A. I shall have to say yes. 

X Q. 163. Do you know how wells had been put down there pre- 
vious to 1866 ? 

A. Yes. 

X Q. 164. How many wells do you know of being put down there 
previous to 1866 ? 

A. I can think of two now; I will take that back; there is only 
one that I can think of at this moment—may have been lots of 
them. 

X Q. 165. Where was the one that you know of? 

A. On the Empire property. 

X Q. 166. Who put that down ? 

A. I did. 

X Q. 167. When? 

A. Don’t recollect the time exactly. 

X Q. 168. Can you give the year? 

A. Don’t think I can; know it was before this “ drive well.” 

X Q. 169. Do you know of any other wells besides this one on the 
Empire property ? 

A. Don’t think of any now. 

X Q. 170. What was the nature of the ground where this drive 
well was put down ? 

A. A sandy loam. 

X Q. 171. Was it wet ground ? 

A. No, sir. , 

X Q. 172. Was the ground free from stones ? 

A. Where I dug it was; on the other side of the river they 
couldn’t use these wells on account of the stones. 

X Q. 173. What is it that makes you positive there was no drive 
well there previous to 1866” 

A. My reason is that the people of Independence, to my knowl- 
edge, almost universally claimed that they had never seen or heard 

of such a thing, and that notin any single instance did | 
1919 hear anything that would indicate that they had, and I had 

quite an opportunity to know, and although I couldn't give 
the language of the paper speaking of it, but it was, in substance, 
that it was something new, and not only that they hadn’t anything 
of the kind there, but that they hadn’t heard of it before, and it was 
uncontradicted. 

X Q. 174. Were there any other reasons than the ones you have 
given that makes you positive that there was no well there? 

A. No other, except that I had never heard of it myself. 

X Q. 175. You speak of a paper as containing an article describ- 
ing this well as something new. Where was that paper published 
and what was its name? 
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A. Published at Independence and called, I think, the Inde- 
pendence Guardian. 

X Q. 176. What old citizen can you name as having spoken of 
this well as being something new and having never heard of it 
before ? 

A. Mr. Saurbier, for one; 8. S. McClure, who took up the first 
ground the city stands on. Think I heard Dr. Warne and both of 
the Fonda Brothers. These parties were all there when I went 
there; Tom Sherwood, who was keeping the White House. 

X Q. 177. When did you hear these parties _ of it? 

A. During the time of the excitement, while putting down this 
well there. 

X Q. 178. Was there more than one paper published there at the 
time? 

A. I could not swear that there was. 

X Q.179. At what hotel did these parties that were there in 1866 
putting down this well stop? 

A. Burr House. 

X Q. 180. Who was keeping it at that time? 

A. Burr. 

X Q. 181. What was his first name? 

A. I can't tell now. 

X Q. 182. Do you know why this place was selected to put down 
a drive well? 

A. Because the parties thought it was a good place to put down 

a well, 
1920 XN Q.1S3. Were there any buildings close to it on that side 
of the street 

A. The nearest buildings were on the opposite side; none near it 
on the same side. 

X Q. 184. Whose buildings were they on the opposite side of the 
streci 7 

A. An old building that had been occupied as a house, but at that 
time was a blacksmith shop; Mr. Trexler, the next further east, and 
there may have been.a house between; I’m not certain. 

X Q. 185. In putting down this well, what kind of pipe was used ? 

A. It was a gas pipe. 

X Q. 186. Was it obtained there, or did they bring it? 

A. I think they brought it. 

X Q. 187. Do you know how they came; by their own convey- 
ance or public conveyance ? 

A. I think they came by public conveyance. 

X Q. 188. Did these parties claim to have a patent on this inven- 
tion, and was it their business to sell the right or use of it there? 

A. ‘That was what I understood from them. 

X Q. 189. Do you know of their selling any right to this well 
there? 

A. Yes, sir. 

X Q. 189. How many sales did they make to your knowledge? 

A. ‘They sold territory away from there and some there. 
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X: Q. 190. Did you become interested in this patent as owner of 
any portion of the right or any of the territory covered by it? 

A. I suppose I did. 

X Q. 191. What interest did you have? 

A. Quite a large territory in Illinois; the boundaries of it [ don’t 
recollect ; some territory in lowa; the boundaries I don’t recollect. 

X Q. 192. Any other territory ? 

A. Not any other places. 

X Q. 198. Do you know to whom the letters patent were issued 

which they claimed to hold? 
1921 A. I don’t recollect. 
X Q. 194. Have you got your papers now? 

A. I don’t recollect. 

X Q. 195. Have you ever sold your territory ? 

A. I never soldany territory or sold any wells. I undertook to 
put down one and failed. 

X Q. 196. Have you been informed that witnesses have been ex- 
amined and testimony been taken in Independence, Lowa, in refer- 
ence to the existence of a “drive well” there prior to 1866? 

A. Yes, sir. 

X Q. 197. Have you been informed what persons have been ex- 
amined as witnesses ? 

A, No, sir. 

X Q. 198. Have you been informed about the nature of the testi- 
mony taken ? 

A. I heard that evidence had been taken. 

X \. 190. Have you read yourself or heard read or had stated to 
you what purported to be the evidence or the substance of the evi- 
dence taken there or any part of it? 

A. No, sir, 

X Q. 200. Have you seen it—what purported to be it? 

A. No; I have not. 

X Q. 201. Have you been informed where in Independence this 
driven well was claimed to have been located prior to the one you 
saw put down in 1866? 

A. By a drawing shown me it indicates one put down in 1865 or 
66 and one in 1861. 

X Q. 202. At the time Keeney was there who was there with 
him ? 

A. Augustus Harrington, Charley Brown, Melvin Chamberlain, 
John West. | 

X Q. 203. Anybody else? 

A. Not that I recollect of. 

X Q. 204. You had known some of them in this county ? 
. [was acquainted with Harrington and some with Chamber- 


X Q. 205. Did they engage any men there to assist them in any 
A. I don’t think they did. 


1922 X Q. 206. You say West did the driving? 
A. I think he did most of it, if not all of it. 
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X Q. 207. About how long were they at work putting down this 
well before they got water? 

A. Not over an hour. 

X Q. 208. Did they bring the pumps with them that they used 
there or did they get them there? 

A. I don’t know. They had the same kind of pumps there; same 
at our hardware stores. 

X Q. 209. The counsel in your direct examination asked you some- 
thing about a man called “Charley.” What is there about him ? 
Tell us who he is and where he belonged. 

A. “Charley” was Charles Brown; he went by the name of 
“ Charley.” 

X Q. 210. Have you been subpeenaed before this notary, Mr. 
Fargo? 

- A. Yes, sir. 
X Q. 211. Was the subpeena served on you or just notice given 


A. I was given notice that I was wanted to be examined. 

X Q. 212. Have you been paid any fees? 

A. No, sir. 

X Q. 213. Do you know either of the parties engaged in this suit ? 
A. I think I used to know Mr. Green. 

X Q. 214. Where did Green live when you knew him? 

. In Warsaw. 

X Q. 215. How long ago was it? 

A. Twenty-five vears ago. 

X Q. 216. Do you know any of his family living about here? 

A. I knew Mrs. Windsor, his sister: 

X Q. 217. Did you ever know of Mat. Otis putting down a well in 
this village by making an excavation in the earth down to the water 
strata, putting in a tub or other vessel in the bottom of this excava- 
tion, boring a hole in the bottom of the tub, inserting a pipe into 

such hole, brought down from the surface, then filling up 
1923 the excavation with earth, attaching a pump to the upper 
end of the pipe, and in this manner constructing a well? 

A. No, sir. 


Cross-examination closed. 


— 


Redirect: 


R. D. Q. 1. State whether or not, just before you were sworn here, 
the defendants’ counsel, C. T. Bartlett, iaternel you that some forty 
witnesses had or would swear that a driven well was put down in 
Independence in 1860 or 1861. 

A. I understood him to say that thirty or forty had sworn to it. 

R. D. Q. 2. Was what C. T. Bartlett told you in reference to wit- 
nesses having testified to the existence of a driven well in Inde- 
pendence in 1861 the first information you had on that subject? 

A. Yes, sir. 


Redirect closed. 
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R. X Q. 1. Had you been informed before that that any witnesses 
had been examined in Independence in reference to a driven well 
in 1861? 

A. Yes, sir. 

R. X Q. 2. When were you so informed and who informed you? 

A. I couldn’t tell the time; S. B. Bartlett. 

R. X Q. 3. Did he tell you what he wanted of you? 

A. I think he gave me to understand what the business was; I 
don’t know as I understood what particular point he wanted to get 
at; he asked me some questions about the all and wanted to know 
what time I was there. 

R. X Q. 4. Did you ever see this drawing purporting to be a map 
of Stoughton & McClure’s second addition to Independence before 

you were sworn yesterday morning ? 
1924 A. I don’t know whether it was before or after I was sworn; 
it was after I come into the office. 

R. X Q. 5. Don’t you remember whether you had seen it before 


you were sworn or not? 


A. It is my impression I did. 

R. X Q. 6. Don’t you know you did? 

A. If I had, it was so short a time I had the two confounded. 

R. X Q. 7. Don’t you know you had seen this before you were 
sworn ? 

A. My impression is that I did. 

R. X Q. 8. Hasn’t the locality of these driven wells on this draw- 
ing been shown you before you were sworn yesterday morning? 

A. It is my opinion that it was before I was sworn. 

R. X Q. 9. Who showed it to you? 

A. 5S. B. Bartlett. 

R. X Q. 10. Did he show this drawing and ask you questions or 
talk with you about it before you were sworn ? 

A. I know that I was asked no questions. 

R. X Q. 11. Now, you tell me whether that drawing was shown 
you by the counsel for the complainants and you talked with him 
about it before you were sworn. 

A. It is my impression that we did. 

R. X Q. 12. Were you shown by him the location of the Empire 
House or was it pointed out to you? 

A. No, sir. 

R. X Q. 13. Did you read the writing on it before you were sworn ? 

A. It is my impression that if I looked at it I read the writing— 
I mean I took it and examined it and read the writing. 

R. X Q. 14. In what direction from this well was the residence of 
S. S. Allen ? 

A. Southwest. 

R. X Q. 15. Do you know on what block it was ? 

A. No, sir. 


1925 (Map out here.) 


R. X Q. 16. Mr. Fargo, if ten or twenty respectable, intelligent 
persons should testify as to the existence of a driven well in Inde- 
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pendence previous to 1866, within their own personal knowledge, 
wouldn’t you think you were mistaken about one being there ? 

A. No, sir. 

R. X Q. 17. Suppose these ten or twenty persons had equal, if not 
greater, facilities and means of knowledge than yourself, and should 
testify positively to the existence of a driven well prior to 1866 in a 
locality familiarly known to them, would you doubt at all the cor- 
rectness of your own knowledge of the matter? 

A. I shouldn’t. 

R. X Q. 18. Haven’t you been informed of a driven well being in 
use prior to 1866? 

A. Not before that time myself. 

R. X Q. 19. Isn’t it a fact that your father has driven wells which 
he claims to have been put down prior to 1866? 

A. I don’t know. 


(S’g’d) J. M. FARGO. 
Sworn and subscribed before me this 14th day of August, 1880. 
(S’g’d) E. M. BARTLETT, 


Notary Public. 


Examination adjourned to August 15th, 9 o’clock a. m. 


1926 Testimony of John West. 


Avaust 131TH—9 o'clock a. m. 
Parties met pursuant to adjournment, and then Jonn West, being 
produced as a witness on the part of the complainants and duly 
sworn, testified as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. John West; forty-nine years old November 12th next; War- 
saw, N. Y.; I drive wells and an omnibus. 

Q. 2. How long have you resided at the village of Warsaw? 

A. Twenty seven or eight years. 

(). 8. State whether or not you were ever at Independence, Bu- 
chanan county, Lowa. 

A. I was. 

Q. 4. State when you were at Independence. 

A. In June and July, 1866. 

Q. 5. State who went to Independence with you, if any one. 

A. Melvin Chamberlain, Mattison Keeney, Charley Brown, and 
Augustus Harrington, who either went with me or came a day or 
two afterwards. 

Q. 6. State how long you were at Independence. 

A. Seven weeks. 

Q. 7. Where did you, Augustus Harrington,Melvin Chamberlain, 
Charley Brown, and Mattison Keeney reside when you went to In- 
dependence ? 

A. Mat. Keeney, Charles Brown, Harrington, and myself went 
from here; at this time Chamberlain had moved to Minnesota and 
had lived there about two weeks when he went to Independence. 


i 
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Q. 8. State whether or not you are acquainted with what is known 
az and commonly called the “ driven well.” 

A. Tam. 

Q. 9. State whether or not Mattison Keeney was at Independence 
while you were there. 

A. Yes, sir; I think he came there while I was there. 

Q. 10. State in what business you and Charles Brown, Melvin 
Chamberlain, Augustus Harrington, and Mattison Keeney were 

engaged whiie at Independence, if any. 
1927 A. Driving wells and selling territory. 

Q. 11. State whether you were interested in the well or 
whether you were in the employ of the other parties you have 
named. 

A. I was in their employ. 

Q. 12. State whether or not, while you were at Independence, you 
put down any wells. 

A. I did. 

Q. 13. State, as near as you can, where you put the well down. 

A. I put one down at Independence village, on what they call 
Main street, on the opposite side of the river from Burr’s Hotel; the 
well was about 30 rods, I should think, from the river, towards the 
Fargo Hotel, on the east side of the road, on a common, on a corner 
where every one could see it in passing; in the highway I should 
think it was. 

oe Describe how you drove this well ; describe generally what 
you did. 

A. The pipe had holes in the bottom of it and an iron point; I 
used a big sledge hammer, and after putting a block on top drove 
it down into the ground; would drive down one piece 6 or 8 feet, 
then screw another on, and keep doing so until we got to water ; 
then I screwed an iron pump on it with couplings made a purpose, 
and pumped the water out—all anybody wanted and more, too. 

Q. 15. State whether the perforations in the pipe were round holes 
or slots. 

A. I think they were round holes. 

Q. 16. State how long the pipe was that you used in this well. 

A. It was 22 or 23 feet; couldn't tell exactly. 

Q. 17. State how far above the ground the top came, as near as 
youcan. _ 

A. I should think a foot and a half. 

Q. 18. State where you got the pump and the pipe that you used 
in making this well. 

A. At Hart, Ball & Harts, Buffalo, N. Y. 

Q. 19. State whether or not there was any building or buildings 
on the opposite side from this well. 

A. I think there were. 

1928 Q. 20. State what the building was used for. 

A. I think it was a blacksmith shop, and that there was 
also a shop where they repaired wagons. 

Q. 21. State, as near as you can, how far it was from this well to 
this blacksmith shop. 
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A. That is a pretty hard thing to tell, it was so long ago, but I 
should think it was 6 or 7 rods; might be 8, but I wouldn’t say over 
G; 6 or 8 rods. 

(). 22. Who did the driving when this well was put down? 

A. I did it myself. 

Q. 23. State whether or not there were a good many people present 
at the time this well was put down. 

A. There was. 

Q. 24. State whether or not there was a good deal of talk by the 
people then about this well at the time it was driven. 

A. There was; quite an excitement. 

(). 25. State whether or not this well was talked about by the 
people then as being a novelty and a new invention. 

A. It was. 

Q. 26. State whether persons came from a distance to see this well ; 
state generally what you know upon that subject. 

A. There was; they came a good ways; lots of them came there 
and talked about it; one man came from 25 miles from there and 
hired us to put in one for him. 

Q. 27. State how soon after you went to Independence it was 
before you drove this well. 

A. As near as I can tell, I drove that one at Independence the 
next day after I got there. 

Q. 28. State how long that this well which you drove at Inde- 
pendence was in use there. 

A. Six weeks anyway; might have been a day or two more. 
1929 Q. 29. Did you take’ it up when you left Independence? 
A. I think we took it up when we went down to Vinton. 

Q. 30. State whether or not, during the time that this well was in 
use at Independence, a great many people went to see it at different 
times and pumped water from it; state generally what you know 
upon that subject. 

A. Yes, sir; a great many came there and pumped water; wagon 
loads of women, men, and children from out in the country near 
there. 

Q. 51. State whether or not yourself, Charles Brown, Augustus 
Harrington, Melvin Chamberlain, and Mattison Keeney ‘stopped at 
the same hotel, while you were at Independence. 

A. All but Mattison Keeney I can say positively stopped at Burr’s 
Hotel. 

Q. 32. State whether or not one of your party was known and 
called Charley. 

A. Yes, sir. 

(). 53. State the names of all the persons you now recollect of 
being: present at the time you put this well down at Independence. 

A. There were four of the Burrs—old gentleman and the boys— 
John Fargo and Frank, Jim Cole, another Cole boy, Mr. Trask, who 
kept a livery stable, and several others that I can’t remember the 
names; our party was there—Harrington and Charley Brown and 
Chamberlain. 

Q. 34. State whether or not, while there and while putting down 
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this well, you heard any persons there state or claim that they had 
ever seen or known of such a well at Independence Point prior to 
that. . . 

A. I never did. 


An adjournment was here taken to 1.30 o’clock p. m. 


1.30 o’cLocK P. M. 


Parties met pursuant to adjournment, and the examination of 
JoHN WEsT was continued. 


Direct closed. 


1930 Cross-examination : 


X Q.1. When was it that you first became acquainted with this 
“driven well?” 

A. July, 1865; the last of July I think it was. 

X Q. 2. Where was it ? 

A. In the village of Warsaw, corner of Main and Genesee streets. 

X Q. 3. How and what did you then learn about the driven well? 

A. I saw some men drive a well over there. 

X Q. 4. Do you know who them men were ? 

A. I knew one of them at the time, but have seen him but once 
since then. 

X Q. 5. Give the names. 

A. Emmett Legg. 

X Q. 6. Were they people you have known before ? 

A. No, sir. 

X Q. 7. You say you saw them put down a well here. Was it 
what is called the “ driven well,” of which Nelson W. Green claims 
the patent ? 

A. I suppose it is; it is the first one I ever saw. 

X Q. 8. eanuthe how they put down this well. 

A. They drove an iron rod in the first place down a ways, pulled 
the rod out, and inserted the pipe in the same place; put the pipe 
down in the hole as far as they could, then laid a block on top of it 
and drove that. 

X Q. 9. Describe this pipe. 

A. Common gas pipe, said to be at that time such as they used in 
New York for the Croton water works—inch-and-a-quarter pipe, in- 
side diameter. The lower end of the pipe had slots in it and an 
iron point, I think. 

X Q. 10. After the pipe was down what was done? 

A. An iron pump put on it—a pump manufactured in Seneca 

Falls, I think. | ' 
1931 X Q. 11. How was the pump attached to the pipe? 
A. Put on with a coupling screw thread cut on it and 
screwed on. 

X Q. 12. How many persons were there engaged in putting down 
this well ? 

A. Three. : 

X Q. 13. Did you learn where they came from ? 

81—16 
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A. I did at the time. I think it was Penn Yan, N. Y., but I 
won't be certain. 

X Q. 14. What was their business here ? 

A. Selling the patent right, I suppose ; that is what they called it. 

X Q. 15. Did they put down more than this one well here ? 

A. Yes, sir. 

X Q. 16. How many? 

A. Eighteen, I believe. 

X Q.17. How long were they around here? 

A. I couldn’t tell exactly, but a couple of weeks, I should think. 

X Q. 18. Did you converse with them at different times while 
they were here? 

A. Yes; I did with one of them. 

X Q. 19. Did you learn how long they had been engaged in put- 
ting down these wells ? 

A. I couldn’t tell you. 

X Q. 20. Do you know whether or not this was the first well ever 
put down by them ? 

A. I do not, sir. 
1932 X Q. 21. Did you obtain any information from any source 
as to how long these wells had been in use prior to the one 
you saw here? 

A. No, sir; that is the first I ever knew about them. 

X Q 22. Did you obtain any information from these parties as to 
how long they had known of them ? 

A. I did not. 

X Q. 28. Was this well put down here by these parties different 
in any respect from the wells you afterwards put down ? 

A. Some that I put down were the same and some were not— 
that is, the pipe was not slotted; the first was slotted, and for the 
slots I substituted holes, which were drilled. 

X Q. 24. Were there any different methods or appliances after- 
wards used ? 

A. All the difference was that I made up my mind that I could 
drive the pipe easier than in punching the hole. That is the only 
difference. 

X Q. 25. Did you at any time become interested as owner or part 
owner of this driven well or the pretended patent covering the 
same ? 

A. I bought of this party the right for three towns. 

X Q. 26. At what time was this purchase made ? 

A. Iean’t give the date. It was August Ist, 1865, as near as I 
can get at it. 

X Q. 27. Did you afterwards put down these wells? 
1933 A. I did. 

X Q. 28. When did you first commence putting them 
down? 

A. Shortly after I bought them out here—somewhere near the Ist 
of August, 1865. 

X Q. 29. About how extensively did you put down these wells? 
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A. I couldn’t tell; put in several. I wouldn’t say I had put in 
over fifteen or twenty; perhaps twenty-five. 

X Q. 30. Do you know how many there are in this town ? 

A. I should think one hundred. 

X Q. 31. Did you ever know Nelson W. Green ? 

A. I have seen him—said to be him. 

X Q. 32. How many times have you seen him? 

A. Twice, I think. 

X Q. 33. Where ? 

A. I think I saw him once at Mrs. Windsor’s, and on the street; 
saw him once on the cars at the Erie depot. 

X Q. 34. Did you have any talk with him? 


X Q. 35. About putting in these wells? 
A. I did. 
1934 X Q. 36. Did you in that conversation inform him that 


you had been engaged in putting them down ? 

A. Yes, sir. 

X Q. 37. Did he know, before you had this talk with him, that 
you had been engaged in putting them down, if you know? 

A. I don’t know anything about whether he knew of it or not. 

X Q. 38. Did he then claim to be the inventor of this well ? 

A. He did. 

X Q. 39. Did he claim when and where he invented it? 

A. Not that I know of. 

X Q. 40. Do you know when Harrington, Keeney, Brown, and 
Chamberlain got hold of this well ? 

A. Sometime in 1865. 

X Q. 41. Of whom did they get the right, if you know? 

A. They claimed to have an improvement on the patent. 

X Q. 42. Do you know of their putting down any wells before 
they went to Independence, Iowa ? 

A. No, sir. 

X Q. 43. Had you ever been to Independence before you went 
there with them ? 

A. No, sir; never. 
1935 X Q. 44. Have you been to Independence since that time ? 
A. No, sir. 

X Q. 45. After reaching Independence and while you remained 
there this driven well was talked upa good deal by your party, was 
it not? : 

A. It was, some. 

X Q. 46. Did you have any acquaintance in Independence at that 
time ? 

A. Yes; two or three that I knew; John Fargo and Frank, 
James Cole and his brother. 

X Q. 47. Do you know anything about what the population of 
Independence was at that time ? 

A. I do not. 

X Q. 48. From what you saw of the town, what would you judge 
its population to be? 
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A. I eouldn’t tell. I should think 1,000 inhabitants; that would 
be my best judgment. 

X Q. 49. Was the country about Independence at the time you 
were there, in 1856, very much settled ? 

A. The land was all in use close by; not very thickly settled. 

X Q. 50. You spoke of the place where you put down this well at 
Independence as being on the opposite side of the river from the 
hotel where you stopped ; which side of the river was the largest part 
of the village on? 

A. The side where we put the well had the most dwellings; the 
other side had the most of the business. 

X Q. 51. Was the portion of the town between the river and the 
place where you put this well down very considerably occupied by 
either buildings or residences? 

A. A few rods from the river the buildings were quite thick, and 
after you got a little ways off they stood back from the road. 

X Q. 52. Were there any buildings near where the well was put 
down on the same side of the street ? 

A. No. 

X 4. 53. Any buildings on the opposite side? 

A. Nearly opposite from where the well was was what J called a 
blacksmith shop, where they repaired wagons; might have been a 
cooper shop there on the same side as you went towards the river, 

and a house. 
1936 X Q. 54. Do you remember whether or not a saw-mill was 
near there ? 

A. I do not; there was a grist-mill on that side. 

X Q. 55. Wasn’t there a lot of lumber and saw-logs there ? 

A. There was a lot of logs where we drove the well. 

X Q. 56. Wasn’t there lumber piied up round there? 

A. I couldn’t say. 

X Q. 57. I think you stated that you put down this “ drive well” 
within the bounds of the highway and near the beaten track, did 
you not? 

A. I did. 

X Q. 58. How close to the beaten track ? 

A. About a rod and a half, I guess. 

X Q. 59. Isn’t it a fact that the ground beyond, where you put 
down the well, was covered by saw-logs and bushes, and you put it 
in the highway to get away from these bushes ? 

A. No, sir; there wasn’t any bushes within forty rods of there, and 
more too, I guess. 

X Q. 60. How about the ground being covered with saw-logs ? 

A. Some logs had been drawn there back in the lot. 

Y Q. 61. What was the appearance of the ground around there? 
Describe it. 

A. Very level, smooth and clean. 

X Q. 62. You say you called Brown “ Charley ; 
others called ? 

A. Ned Chamberlain, Gus Harrington, and John West. 

X Q. 63. Was that the way they were generally spoken to and of? 


’ 


what were the 
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9 61 64. About what length of time was Mat Keeney there? 
. I do not know. 
Q. 65. He wasn’t there much, was he ? 

A. I don’t think he was; think he went away the day he came, 
or the next. What makes me remember that is that Gus Harring- 
ton went away with him, and Charley Brown said he was damned 

glad he was gone; didn’t any of us think much of him. 
1937 X Q. 66. Did either Harrington or Keeney return while 
you were there? 

A. No, sir. 

X Q. 67. Was either Harrington or Keeney in Independence when 
you drove this well? 

A. Keeney was not; am pretty sure Harrington was. 

X Q. 68. How long after you drove this well before Keeney got 
there ? 

A. Don’t know. 

X Q. 69. After Keeney and Harrington went away who of you 
remained ? 

A. Charley Brown, Ned Chamberlain, and myself. 

X Q. 70. Were you in Independence all the time, or aid you go 
out in neighboring towns and operate ? 

A. Went off to one village. 

X Q. 71. Did you operate among the farmers? 

A. Sut one. 

X Q. 72. You have known a good many persons that answered 
that name—answered to the name of “ Charley,” haven’t you? 

A. Yes, sir. 

X Q. 73. Very common name, isn’t it? 

A. Yes, sir. 

X Q. 74. Deseribe Ned Chamberlain’s appearance? 

A. A man about 5 feet 7 inches, black curly hair, long black chin 
whiskers, good sized eye, probably gray, heavy mustache, and a good 
talker; he was stoutly built, and would weigh 165 or 170 pounds. 

X Q. 75. Describe Charley Brown’s appearance ? 

A. Sandy complexion, sandy hair and mustache, pretty good size, 
heavy and hae at that time ; about same height as Chamber- 
lain, would weigh 180; I weighed then 165 pounds, height, 5 feet 
Zand 3 + inches; dark hair or dark brown hair, roman nose, chin 
whiskers and mustache ; hair and beard were black ; I wore a soft 
hat ; Chamberlain wore a black silk hat, and Charley a soft hat; 
Chamberlain wore a heavy gold chain and watch; we stayed at the 
Burr Hotel seven weeks. 

X % 76. What was the amount of your board bill at the Burr 
Hotel ? 


bd D> bd b> 


A. We paid $100; Charley Brown paid it. 
1938 X Q. 77. Were your names registered at the hotel ? 
A. I can’t say, but presume they are. 
X Q. 78. Who was keeping the hotel at this time? 
A. Burr; he had a brother clerking in a dry goods store who was 
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interested in the hotel with him; he had another brother boarding 
there who run the omnibus. 

X Q. 79. Did you while there become acquainted with any parties 
that you now remember? 

A. Got acquainted with Traso and Henry Cole, and some others 


thal 1 don’t recollect. 


(Syd) JOHN WEST. 


a Jand sworn to before me this 18th day of August, 1890, 
Sy) BM. BARTLET? 
Notary 2edtie. 
Ln adjournment Was here taken unrtil Aug. LA, ISSO, atl ? ve elook 
th. Eh) 
LOSY lestimony of Frank Farge. 
Avaust 14—9 o'clock a. m. 
Parties met pursuant to adjournment; and then Frank Farco 


being produced as a witness on the part of the complainants and 
duly sworn, testified as follows: 

(). 1. State your name, age, residence, and occupation. 

A. Frank Fargo; 29; Warsaw, N. Y.; sewing-machine busi- 
hess. 

Q. 2. State whether you are a son of John M. Fargo. 


A. Lam. 
(). 3. State whether you formerly resided at Independence, Buch- 
anan county, Lowa. 
A. 1 did. 
Q. 4. State during what vears you resided at Independence, Iowa. 
A. From the fall of 1859 until the winter of 1869 or 1870, 
Q. 5. State if you are acquainted with what is commonly known 
and called the “drive well. 
A, fam 
Q. GO State when and where you first saw a driven well, 
rl. cat Lndependence, In [SG or LS06 : I think L506, 
Q. 7. State why you know it was in 1865 or 1866, 
A. l was shot April 15, 1865, and was lame when the well was 
driven; it was after I was shot. ; 
Q. S. State whether or not you saw the well driven. 


A. 1 did; the whole of it. 
Q. 9. State, if you can, the parties who put down the well at In- 
dependence. 
A. All I remember is John West and Mel. Chamberlain; John 
West did the striking. 
Q. 10. State whether or not there were any other parties connected 
with or interested in the well. | 
A. There were, but I don’t know who they were; only what I | 
have heard. ; 
(). 11. State, if you know, where John West and Mel. Chamber- 
lain then lived. 


ow li 
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1940 A. I supposed at Warsaw, N. Y. 
Q. 12. State where in Independence this well was put 
down. 

A. About twelve rods west of the new Presbyterian church. 

Q. 13. State whether or not there is any building opposite or 
nearly opposite where this well was put down, If so, state what it 
was te for. 

A. A blacksmith shop, nearly opposite, 

Q. 14. State whether or not the well was driven on the same block 
on Which the Presbyterian church now stands 

A, Tam sure it Was 

Q. 14. State whether or not there was quite a number of people 
there to see the well put down. 

A. There were. 

Q. 16. State, if you can, the names of any persons who were pres- 
ent when the well was driven. 

A. I don’t remember any but Chamberlain and West. 

. 17. State whether or not, at the time this well was driven at 
Independence, it was talked of by the people there as a novelty anda 
new Invention. 

A. It was. 

Q. 18. State whether or not you heard any person state or claim 
that they had seen or heard of a driven well before at Independ- 
ence. 

A. I did not. 

Q. 19. State whether or not, during the time you lived at Inde- 
pendence, you were frequently past the place where the well was 
driven. 

A. Passed it every day. 

Q. 20. State whether or not you are acquainted with what is known 
as and called Stoughton and MecClure’s second addition to In- 
dependence. 

A, I don’t know which is the second ; I know them both. 

Q. 21, State whether or not the well was driven on one of Stough- 
ton and McClure’s additions to Independence. 

A. It was. 
1941 Q. 22. State whether or not there is a river running through 
Independence. 

A. There is. 

Q. 23. State whether or not both additions are on the same side 
of the river. 

A. They are, but guess one of them reaches across the river a 
little way. 

Q. 24. State, if you know, the number of the block on which this 
well was driven. 

A. I do not. 

Q. 25. State whether or not during the years of 1860 or 1861 
there was any driven well on the block on which you say this was 
driven in 1865 or 1866 or on the adjoining block. 

A. I did not know of any; I passed there every day. 

Q. 26. State whether or not a driven well could have existed and 
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been in use and operation in 1860 and 1861 on the block on which 
you say this well was driven in 1865 or 1866 or on the adjoining 
blocks in these years without you having known it. 

A. I say it could not unless it was put in in the night and pulled 
up Before morning. 

Q. 27. State, as near as you can, the depth of the pipe that was 
used in driving this well. 

A. About 25 feet, I should think. 


Direct closed. 


X Q. 1. About how many persons were present when this well 
was put down ? 

A. My best judgment would be 50. 

X Q. 2. How old were you in 1860 or 1861? 

A. Ten or eleven. 
1942 X Q. 3. Who did you hear speak of this as being a novelty? 
A. Couldn’t say. 

X Q. 4. Can you mention any one you heard speak of it as a 
novelty and a new invention aside from the parties who were put- 
ting it down? 

A. No. 

x: Q. 5. These parties were there to sell rights for the use of these 
wells, were they not? 

A. I believe so. 

X Q. 6. When did you leaye Independence? 

A. December, 1869, and haven’t been there since. 

X Q. 7. When was this Presbyterian church erected ? 

A. Before I left; don’t know how long before. 

X Q. 8. Was this well put down within the bounds of the high- 
way or in a neighboring territory ? 

A. I can’t say; the well, I should think, was about 20 feet south 
of the Main street walk. 

X Q. 9. What kind of a walk was there on the south side of Main 
street ? : 

A. There was no sidewalk at that time, only a path. 

X Q. 10. Was this lot where this well was au for any purpose 
at that time? 

A. It was not. 

X Q. 11. Were there any buildings upon it? 

A. No, sir. 

X Q. 12. Do you know how much territory the second addition 
of Stoughton and McClure’s covered? 

, A. I do not. 

X Q. 13. Do you know what streets run through or over that ad- 
dition ? 

A. I do not. 

X Q. 14. You spoke of two additions of Stoughton and McClure’s 
to Independence; did they adjoin each other? 

A. I do not know. 

X Q. 15. Did you know how many or what kind of wells were on 
the west side of the river in 1860 or 1861? 
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A. I don’t, but there were a good many. 
1943 X Q. 16. Do you know how many different kinds of wells 
were on the west side of the river in 1860 or 1861? 

A. I don’t. 

X Q. 17. Do you know how the people living on the west side of 
the river in 1860 or 1861 supplied themselves with water ? 

A. With wells. 

X Q. 18. Do you know whether cast-iron pumps were used upon 
wells on that side of the river in 1861 or 1862? 

A. No; I don’t. 

X Q. 19. About how deep was it necessary to go then in order to 
reach a supply of water? 

A. Twenty-five or thirty feet; sometimes less. 

X Q. 20. What was the nature of the soil through which they 
had to dig in order to reach water ? 

A. About four feet cf black muck, and then sand or gravel. 


Cross-ex. closed. 


R. D. Q. 1. State whether or not this well was quite a topic of con- 
versation. 


A. It was; a good many thought it wouldn’t work. 
Redirect closed. 


R. X Q. 1. In what were you engaged at the time this well was 
put down? | 
A. I was on crutches for two years. 
R. X Q. 2. Where did you hear this well talked about? 
_ On the ground where it was driven, and a good many other 
aces. 


R. X Q. 3. Can you tell who you heard speaking about it? 
A. No. 


Recross closed. 


1944 2d R. D. Q. Where did these men stop who put down this 
well? 
A. At the Burr House. 
(S’g’d) FRANK FARGO. 


Subscribed and sworn to before me this 14th day of August, 1880. 
(S’g’d) KE. M. BARTLETT, 
Notary Public. 


1945 Testimony of Augustus Harrington. 


Avaust 16, 1886—9 o’clock a. m. 


Parties met pursuant to adjournment. 
An adjournment was here taken to August 17, at 1 o’clock p. m. 


At 1 o'clock p. m., August 17, 1880, parties met pursuant to ad- 
journment. 
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And then Avausrus HArrIN@TOoN, being produced as a witness on 
the part of the complainants and duly sworn, testified as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. Augustus Harrington; Warsaw, N. Y.; occupation, attorney 
and cou nsellor at law; age, 45 years. 

Q. 2. State whether or not you were ever at Independence, Buch- 
anan county, Iowa; and, if you were, state when you went there, 
and how long you remained. 

A. I went to Independence, Iowa, May 19, 1866, for the first time; 
I remained there until the 21st of May; returned to Independence 
the 23d and remained until June 18, when I left finally. This was 
all in 1866. 

Q. 3. State whether or not there were any other parties from War- 
saw, N. Y., with you; and, if so, whom ? 

A. Charles Brown, John West, M. C. Chamberlain, and Mattison 
Keeney were all there with me some part of the time. 

Q. 4. State whether or not you have seen what is known and 
called the “ driven well.” 

A. et I have. 

Q. 5. State when and where you first saw a “driven well.” 

In this vill: age, on the east side of Main street, on the north 
side of Genesee street, near the corner, near the B ingham House, 
in 18665. 

(. 6. State in what business yourself, Charles Brown, M. C. Cham- 
berlain, Mattison Keeney, and Join West were engaged in while in 
Independe nce. 

A. Directly and indirectly they were all engaged in 
1946 disposing of wells—driven wells—putting them down and 
selling them; I did not put down any wells myself. 

Q. 7. State whether or not a well was put down at Independence 
by your party; if so, by whom and at what time? 

A. There was a well put down at Independence May 25, 1866, by 
John West; he did the work. 

(). 8. State or describe, as near as you can, the place where this 
well was put down. 

A. As Il remember it—I may be mistaken—it was on the south 
side of the main street, on the west side of the river, at the opposite 
side of the town from the hotel kept by Burr; it was on the oppo- 
site side of the street from a large building then occupied by John 

‘argo, which had been, as | think, a kind of a hotel; it was on the 
opposite side of the street from there and farther east. 

Q. 9. State whether or not at the time this well was put down there 
were quite a number of people present. 

A. I should say there were, coming and going. 

Q. 10. State whether or not this well was talked about by the 
people there as being a novelty and a new invention. 

A. At this distance of time, of course, I can’t remember every- 
thing that I heard at that time, but there was a good deal of talk 
among the citizens in regard to ‘the well, some of it addressed to me 
and some between the citizens. I heard persons ask West “ how he 
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could get water;” if he was certain he could get water, and talk to 
that effect ; it was talked about as a novelty and a new invention. 

Q. 11. State whether or not, while at Independence, you talked 
with a good many people in regard to this well. 

A. I did. 

Q. 12. State whether or not, while at Independenee, you 
1947 heard any one state or claim that they had ever see or heard 
of a driven well at Independence previous to the one put 

down by West. 

A. I did not. 

Q. 13. State at what hotel yourself, Charles Brown, M. C. Cham- 
berlain, John West, and Mattison Keeney stopped while at Inde- 
pendence. 

A. We all stopped at a hotel on the east side of the river—on the 
north side of the main street of the village—on the corner near the 
court-house, kept by Burr & Bro., I think, called at that time the 
National Hotel. 

Q. 14. State whether or not one of the parties that was there with 
you and interested in this well was known and called by the name 
of “ Charley.” 

A. Mr. Brown’s name was Charles, and he was generally called 
“ Charley ” by everybody then. 

Q. 15. State, if you can, the length of the pipe that was used in 
the construction of this well at Independence. 

A. It was 21 feet deep—I think 21 feet—until we struck water. 

Q. 16. State where the pipe and the pump used upon it were ob- 
tained. 

A. I can’t state positively that I have any particular recollection 
of the pipe that went into that well; but think it was bought in 
Dubuque. 

Q. 17. State whether or not, while you were at Independence, you 
had any pipe, pump, or tools shipped to you from any place; and, 
if so, from whom ? 

A. All we had came from Dubuque, but we bought some of Hart, 
Ball & Hart in Buffalo and had them shipped to Dubuque. 

Q. 18. State whether, while you were at Independence, you re- 
ceived a box of pipe, tools, or pumps, sent to you from the city of 
Buffalo, N. Y., by express. 

A. We received a box there that had been sent by express 
1948 from Buffalo, but it had been received before it got to Inde- 
pendence and then forwarded. The box that we received had 

been sent from Buffalo. 

Q. 19. State about how far it is from the village of Warsaw, N. Y., 
to the city of Buffalo, N. Y.? 

A. About 50 miles. 

Q. 20. State whether or not you have any books or memoranda 
by which you fix the date of the putting down of this well at Inde- 
pendence. 

A. I have a diary—memoranda—made at the time. 

(). 21. State whether or not you received from any person in Inde- 
pendence after your return to Warsaw a communication in which 
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one of the parties who was with you at Independence was referred 
to as “Charley.” 

A. I received a letter written by Mr. Burr, of the National Hotel, 
about the last of July, 1866, which I hold in my hand. 

Q. 22. Will you allow the notary to copy the letter which you say 
you received from Mr. Burr about the last of July, 1866? 

A. I have no objection. The paper is just as I received it, with 
the exception of the words “ Burr, July 29,” at the upper corner on 
the back, which is in my own handwriting. 

The following is a copy of the letter: 

“ INDEPENDENCE, July 29. 
“Mr. Harrington. 

“Dear Str: Yours of July 25th was received in due time. I 
spoke to Lawyer Jameson, and he said he would send at once. In 
regard to claims, I received the full amount the day Charley left 
here, and have delivered the deed and will ship, as directed, some 
time this week. 

“ Respects to the boys. Chamberlain left here July 27, after trad- 
ing with Fargo, for theState of Indiana. 


és Yours truly, A. L.. BURR.” 


1949 (On the back of the letter is the following:) 
“Yankee Robinson’s show, Aug. 1, 1866;” “ Frank Howe’s 
show, July 30, 1866;” Burr, July 29.” 


Q. 223. State whether or not, while you were at Independence, you 
sold to parties there any territory or the right to use these wells; if 
so, to whom. 

A. There was sold at that-time territory. I drew the papers of 
the sale. The first sale in lowa was Buchanan county, sold to Elmer 
B. Heusted May 18,1866. On the 2d day of June Delaware county, 
Towa, was sold to Elmer B. Heusted. On the 4th day of June, at 
Independence, Du Page county, IIl., was sold to G. W. Burr. There 
were other sales made. 

(). 23. State whether or not, while you were at Independence, you 
made an application for a patent upon an improvement to this well. 

A. I did. 

Q. 24. State whether or not. you made any paper or papers in re- 
lation to it which were witnessed by any person at Independence ; 
if so, whom. 

A. I made a specification of the claim to accompany the applica- 
tion for a patent, during my stay at Independence, to forward to 
Washington, which was executed, my impression is, about June 14, 
1866, and witnessed by T. J. Burr and A. L. Burr, the same one 
who wrote the letter in evidence, and who was at the hotel—the 
National Hotel. 

Q. 25. State whether or not you know of any newspapers pub- 
lished at Independance while you were there; if so, give the names. 

A. There were published two that I know of. The Guardian, of 
Independence, was one and the Buchanan County Bulletin was an- 
other. 
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Q. 26. State whether or not the specifications made by you at In- 
dependence were forwarded by you to the Patent Office, at Wash- 
ington. 

A. They were. The specifications were connected with patent 
number 61536, dated January 29,1867. That is the date of the 

issue of the patent. 
1950 QQ. 27. State whether or not you now have in your posses- 
sion any papers published at Independence, Iowa, during the 
time you were there in 1866, in which there are articles referring to 
this well; if so, state the names of the papers and the date of the 
issue. 

A. The Guardian, of Independence, dated May 30, 1866, contained 
an article referring to the well in question entitled “A great curi- 
osity.” I have a copy of the paper in my hand, which I| obtained 
at the office at the time it was published. The Buchanan County 
Bulletin, dated June 5, 1866, contained an article headed “Subter- 
ranean reservoir wells.” There were other articles. The Guard- 
ian, of Independence, dated June 6, 1866, had an article with reference 
to the well in question entitled “ Well, what of that well?” The 
Guardian, of Independence, dated June 13, 1866, contained an arti- 
cle concerning the well in question entitled “ The water still comes.” 

Q. 28. State whether or not you know who wrote the articles you 
have referred to. 

A. They were all, as I understood, written by the editors of the 
respective papers. They were not written by me or any one of our 
party, to my knowledge. 

Q. 29. Will you now allow the notary to take the papers you have 
named and copy the articles you have referred to? 

A. Certainly. 


The following is a copy of an article from the Guardian, of Inde- 
pendence, dated May 30, 1866: 


“A great curiosity. 


“Tt is worth one’s while to go over the bridge and look at the 
pump that is pulling up water in any quantity right out of the 
ground. We last week saw some strangers pounding an iron 

1951 tube into the earth, while boys and men, with mouths agape, 
were wondering what was to pay; whether they were ‘ borin’ 

for ile’ or sounding for gold was a mystery; but at last we ‘caught 
the cat out of the bag.” They were putting down one of *‘ Chamber- 
lain’s new patent subterranean reservoir wells;’ in other words, they 
were going to get an exhaustless cistern of water by simply driving 
a rod down anywhere in the ground. We passed by incredulous, 
but wisely held our peace; such seeming impossibilities do come to 
pass In our day; je sure enough next day we found a pump going 
on top of the tube, and such a stream of such clear, sweet water 
as poured forth hour by hour it was a pleasure to see and to drink. 
This is a genuine invention and no mistake. A reservoir is care- 
fully dug out at the bottom of the tube (in this case 22 feet down), 
and thus a supply is continuously kept up without danger of caving 
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in, since any loosening earth still leaves the cavity the same. Any- 
where that a well can be dug this better well can in a few hours be 
shoved down, and when you move (everybody out West keeps mov- 
ing) you can pull up your well and shoulder it off to the new ‘ dig- 
gins. Why, for aught we can see, poor pilgrims can now carry a 
a well on their camel’s back, and suck out cool, fresh water anywhere 
from the burning sands of Sahara’s desert. Do, reader, go and look 
at one of the greatest inventions of our age. 

“P.S—wWe learn that Mr. E. B. Heusted has obtained the right 
from Messrs. Harrington & Brown, proprietors, and will operate the 
improvement for this county, making his headquarters here at In- 
dependence.” 


The following is a copy of an article in the Bulletin, dated Inde- 
pendence, lowa, June 5, 1866: 


“ Subterranean reservoir wells. 


“One of those remarkable inventions is exhibited in full operation 
on the west side of the river. An iron tube is driven perpendicu- 
larly into the earth until water is reached, when a reservoir is exca- 
vated just below the tubing as a source of supply; a pump is then 

attached to the top of the tube, and the well is ready for use. 
1952. The first question naturally arising is, ‘Can an abundant 

supply of pure water be permanently secured in this manner?’ 
This sample well runs into quicksand, which is the bane of ordinary 
wells, yet the water obtained is unlimited in quantity, cold, and per- 
fectly pure, not a particle of sand having been raised. This well 
can be sunk both cheaper and more quickly than ordinary wells, 
whenever there is no rock to stop the tubing. Proprietors, Messrs. 
Harrington and Brown. Mr. E. B. Heusted, at the Burr House, has 
the right for this county. He will furnish all further desired infor- 
mation, and dispose of township rights on reasonable terms.” 


The following is a copy of an article published in the Guardian, 
of Independence, of the date of June 6, 1866: 


“Well, what of that well? 

“It keeps pumping still, and the reservoir seems to be inexhausti- 
ble. ‘Time only confirms the first impression that this new patent 
tube well is a first-rate affair. It may be a mystery to many how 
such a continual supply of clear, cold water can be sucked out of the 
earth with so little ado; ‘but the proof of the pudding is in the 
eating,’ and if any one doubts just let him go to this pump on the 
west side and see for himself. A large reward is offered to any one 
who will pump it dry.” : 


The following is a copy of an article published in the Guardian 
of Independence, of the date of June 138, 1866: 
“The water still comes. 


“See the advertisement of that wonderful well which We insert to- 
day. Everybody speaks well of the well, and it is sure to go. So 
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well are we assured of this that we have already bargained fur one 
on our premises to show our faith by our work. Go thou and do 
likewise. 
“P.S.—Weare just informed that the State of Minnesota has 
1953 been sold out to Chandler & Turner, of Independence, for 
$2,000. The thing is going like hot cakes.” 


An adjournment was here taken to August 18, at 1 o'clock p.m. 


At 1 O'CLOCK P. M. 


Parties met pursuant to adjournment, and the examination of 
Augustus HaRRINGTON was continued : 


Q. 30. You stated that you had a diary which aided you in fix- 
ing some of the dates to which you have testified. Will you point 
out to the notary the references on your diary that refer tothe time 
of the putting down of this well at Independence, and to any other 
date to which you have testified, and allow him to copy them? 

A. I will. 


(A diary of 1866 here shown, from which the following entries 
were taken :) 


“Saturday, May 19, 1866.—Julien House, Dubuque; left for In- 
dependence 10a. m.; at National Hotel, Burr & Bro. 

“Sunday, 20th_—Independence; tea with H. Cole. 

“ Monday 21st.—Dubuque, Julien House. 

“ Wednesday, 23d.—Arrived at Independence at 2} o’clock p. m. 

“Thursday, 24th.—At Independence. 

“Friday, May 25, 1866.—Got a well at Independence, 21 feet. 

“Monday, May 28th, 1866.—Sold Buchanan county for $300 to 
Elmer B. Heusted. 

“Saturday, 2—Sold Delaware county, Iowa, to E. W. Heusted, 
$200. 

“ Monday, 4.—Sold Du Page county, Ill., to G. W. Burr, $150, 

Downer’s Grove, Du Page county, Ll. 
1954 “Tuesday, 5.—Sent model by mail. 

“ Wednesday, June 6th, 1866.—Sold reamer, rod, €e., to 
Heusted for $14.00. 

“Saturday, June 9th, 1865.—Sold Minnesota to J. W. Chandler 
and J. B. Turner, dated 11th. 

“ Wednesday, 15th.—West went to Winthrop. 

“Thursday, 14th.—Sent papers to Alexander & Mason with $20, 
First National of Independence, Iowa, on Williams & Whittlesey, New 
York, No. 558, $20; Keeney came to Independence. 

“ Friday, June 15th, 1866.—Sold Butler county, Iowa, to Harley 
Day and Josephus Dimmick, $150; put down Stephenson’s well, 25 
feet. 

“ Monday, June 18th, 1866.—Left Independence at 2.30 p. m.; at 
Julien House. 

“ Wednesday, 30th (May).—Brown left for Waterloo 2.30.” 
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Q. 31. State whether or not the different entries to which you 
have referred in your diary were made by you at the time they bear 
date. 

A. They were made at those precise dates; generally on the very 
day of the occurrence ; always within a day or two. 

Q. 32. State whether or not any other well was put down by 
West or your party at Independence than the one you have de- 
scribed as having been put down on the west side of the river; if 
sv, for whom ? 

A. Yes; for a man by the name of Stephenson, at Independence, 
on the 15th day of June, 1866; it was done by the party—by West— 
but think they never got any pay for it; think it was put down by 
Heusted, because he didn’t know how to put them down, and so this 
was put down for his benefit. 


Direct ex. closed. 


X Q. 1. You speak of Brown’s leaving Independence at a certain 

date; was that the Charles or Charley Brown, you have referred to? 
A. It was. 

1955 X Q. 2. Did he return to Independence again while you 
were there ? 

A. At this moment I am unable to say positively whether he did 
or not, but think he did. 

X Q. 3. Have you any definite recollection as to whether he re- 
turned or not after May 30th ? 

A. I haven’t much doubt but what he came back. I know he 
was back there very soon. I can’t now state positively when he 
came back, but think he did before I left. 

X Q. 4. Have you any entry on your diary showing when he re- . 
turned ? 

A. No, sir; the 8lst May I wrote Brown at the Central House, 
Waterloo; June Ist I wrote Brown at Waterloo; Saturday, June 
2d, Howden, the magician, was at Independence and gave a perform- 
ance at Independence, and I am confident that Brown was there at 
thattime. ‘The nextentry I find in regard to Brown—that is, definite 
as to his whereabouts—was Saturday, June 23d. I was at Aurora, 
I]]., and wrote to Brown at Independence. 

X Q. 5. On what business did Brown leave Independence and go 
to Waterloo? 

A. On the business of this well company; don’t know that he 
had any other business. 

X Q. 6. Did Brown make any sales of territory while at Waterloo 
or put down any wells? 

A. I couldn’t say that he put down any wells there, but I think 
he did sell or negotiate the sales of some territory ; but one occurs 
to me now. 

X Q. 7. Of what territory was that? 

A. I can’t tell much about it now. I recollect he took as part 
payment about 50 hickory rustic chairs, which were afterwards 
shipped here. 
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X Q. 8. Did you and Brown go together to Independence; if so, 
who went with you? 

A. I should think that the day we went there, West Chamberlain, 
Brown, and I went together; went there at pretty near the same 
time. 

X Q. 9. At what time did Keeney come to Independence ? 

A. June 14, which was Thursday, and he left Independence with 

me the 18th. 
1956 X Q. 10. While at Independence did your party talk up 
this well as being a new invention quite extensively ? 

A. Ipresume so. That was their business. 

X Q. 11. You referred to some articles published in newspapers 
at Independence. Were they printed in the interests of your party ? 

A. No, sir; they were not procured by our party to be printed ; 
were printed as matters of news. 

X Q. 12. Did you or any of your party furnish any of the data or 
alleged facts published in these articles concerning the drive well ? 

A. I did not; think none of the others did. 

X Q. 13. Did you become acquainted with the editors of either of 
these papers ? 

A. Yes, sir; I presume with both of them. 

X Q. 14. You say that the first well of this kind that you ever 
saw was put down in this village. Did you know the parties or any 
of them ? 

A. When they came I knew nothing of them; afterwards I talked 
with them. I do not know where they came from, but anderstood 
they came from near the center of the State; not very far from 
here. 

X Q. 15. Did you obtain any information as to how long they 
had been engaged in putting down these wells and how many they 
had put down ? 

A. My understanding was gained from them that it was a new 
invention, and that they had been engaged in putting them down 
but a short time; don’t know how long they remained in this 
vicinity. 

X Q. 16. Do you know how many wells of this kind they put 
down here in the village? 

A. No. 

X Q. 17. Was this well here a success, as far as its operations were 
concerned, in pumping water ? 

A. I can’t tell at this moment. 

X Q. 18. When did you become interested in this driven well ? 

A. Early in 1866. 

X Q. 19. In what way did you become interested ? 

A. Chamberlain was the patentee of an improvement in this busi- 

ness, and Keeney was interested in it; Keeney called my 
1957 attention to it, and I subsequently became the assignee of a 

part of Chamberlain’s interest. I think our party at Inde- 
pendence operated as a company. Chamberlain’s patent was on the 
reservoir and the mode of forming it at the bottom of the tube. 
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X Q. 20. Your business most at Independence was to sel] off this 
patent ? 

A. 3. 

X Q. 21. Had your company been operating in any company pre- 
vious to going to Independence ; if so, where? 

A. Yes; some in this State; more in Michigan, and some in Min- 
nesota. 

X Q. 22. After leaving Independence did you continue in this 
drive-well business; and, if so, for how long a time ? 

A. Ishould think the business was substantially closed up in 
July. 

X Q. 23. Do you still retain any interest in any patent in this 
drive well ? 

A. Yes; the patent which I obtained and an undivided interest 
in the Chamberlain patent. 

X Q. 24. Did you know of any process of constructing wells by 
digging a hole down to the water, inserting a tub or some other ves- 
sel bottom side up, boring a hole in the bottom of such vessel, then 
running a pipe down from the surface to the bottom of the pipe 
through the hole in the vessel, then fillug up the pit or excavation 
with the earth thrown out, attae hing a pump to the end of the pApe, 
and in this way oblaining water?! 

A. 1 don’t know that T ever did 


(Signed) AUGUSTUS HARRINGTON, 


Sworn and subseribed before me this 17th day of Aug., 1880. 
(Signed) kk. M. BARTLETT, 
Notary Public. 
An adjournment was here taken to Aug. 18th, 1880, at 1 o’clock 
p.m 
1958-1966 August 18th, 1880.—Parties met pursuant to adjourn- 
ment, and an adjournment was then taken to August 
21st, 1880, at 1 o’clock. 


August 21st, 1 o’clock p. m.—Parties met pursuant to adjournment, 
and a further adjournment was then taken until August 23d, 1880, 
at 10 o’clock a. m. 


: (Signed) EK. M. BARTLETT, Notary. 
1967 Proceedings adjourned until 8.30 o’clock a. m., August 7th, 


1880, at this» place. 
SATURDAY, August 7, 1SS8O0O—8.30 o’clock a. m. 

Convened pursuant to adjournment. 

Present : As before. 

IHforack Disser called for complainants. 

Q. 1. State your name, age, residence, and occupation, 

A. My name is Horace Dibble; my age is 78 years a my resi- 
dence is Cortland village, and my occupation is wool carding and 


~] rt] 2 es SS ERES, 
COUN GPOSSTNYD, 


= or ee ae ay von ¥ — pues ie 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 659 


Q. 2. How long have you resided here in Cortland village? 

A. Since April, 1835. 

Q. 3. Did you know Colonel Nelson W. Green while he lived here 
in the village ? 

Q. 4. Did you know that he was acting colonel of the 
1968 76th Regiment New York Volunteers, for a while quartered 
on the fair ground near this village? 

A. He was. 

Q. 5. How was Colonel Green’s residence situated with reference 
to your carding-mill or factory ? 

A. It was on the opposite side of the road, and a little west of it ; 
five or six rods from the factory. 

Q. 6. How was your own residence situated with reference to your 
-arding-mill or factory ? 

A. IL should think about 25 rods east of it, on the same side of the 
rod and towards the center of the village. 

Q. 7. How was the fair grounds situated, where this regiment was 
quartered, with reference to your carding-mill ? 

A, About a quarter of a mile north, on the read towards Homer 
Village. 

Q. S. In ISG] were you acquainted with Byron Mudge, James C, 
Carmichael, and Heman F. Robinson ” 

A. 1 was pretty well acquainted with Mr. Mudge and Mr, Car 
michael; | knew Mr, Robinson by sight. 

Q. 9 Prior to the fall of 1861 had you become pretty well ac 
quainted in the county of Cortland and its vicinity’ 

A. I was pretty well acquainted in this part of the county. 

Q. 10. How long,at that time, had you carried on in this county the 
business of wool carding and cloth dressing ? 

A. Since the spring of 1835. 

Q. 11. During that time had you done what is termed “ custom 
work ” at your carding-mill ? 

A. I had. 

Q. 12. State whether your business circle embraced pretty gener- 

ally this county or not. 
1969 A. It embraced custom for from five to ten miles about 
here. 

Q. 13. Up to the fall of 1861 had you ever known or heard of 
what has since come to be known here as a driven well? 

A. I had not. 

Q. 14. What do vou know of the experiment of making such a 
well near Colonel Green’s residence here in Cortland in the fall of 
1861? Please state. 

A. I saw men at work in Col. Green’s yard; [ went over to see 
what they were doing; I asked Col. Green what they were doing ; 
he said they were trying to see if they could get water by making a 
hole in the ground and driving a pipe down, to be taken with him 
for the purpose of getting water for his regiment when he had got 
South in camp. 
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Q. 15. Who was there with Col. Green, if any one, at the time you 
were there, referred to? 

A. Byron Mudge, James C. Carmichael and Mr. Robinson. 

Q. 16. Did you see any implements or tools there at the time? 
1970 A. I saw a bar of iron, a wooden frame, with an arm pro- 
jecting from it, and a pulley on it. 

Q. 17. Do you recollect whether you saw there at the time any 
pipe and any beetle or other driving tool ? 

A. There was a pipe of some xind, or tin tube, laid on the ground 
there, and they had a beetle there. 

Q. 18. Which way from the house were the men standing when 
you went up to them, and about how far from the house? 

A. They were east of the wood shed, or back part of the house; I 
should think two or three rods away from it. 

Q. 19. When you had the conversation you have stated with Col. 
Green was he and the other men standing near these tools and im- 
plements ? 

A. They were. 

Q. 20. What were they doing, if anything? 

A. They were at work fixing the frame I have spoken of—a part 
of them—Mr. Mudge, Mr. Carmichael, and, I think, Mr. Robinson. 

Q. 21. What, if anything, was Col. Green doing while you were 
there ? 

A. He was giving directions how to do the work, to Mr. Mudge 
and others. 

Q. 22. Had they commenced driving the rod or bar when you 
came there ? 

A. I think not. 3 

Q. 23. How long did you remain.-there with them at the time you 
refer to? 

A. Perhaps ten or fifteen minutes, as near as I recollect. 

Q. 24. Were the men there in view to yourself, being at your card- 

ing-mill? . 
1971 A. They are. 
Q. 25. Did you see them from your carding-mill there at 
work after you left? 

A. I did. 

Q. 26. Did you during the day go to them again; if so, about 
what time in the day was it? Please state about how long after you 
were there the first time was it. 

A. I went over again; as near as I can recollect I should think it 
was half an hour or an hour afterwards. 

Q. 27. What time in the day was it when you were there the first 
time? 

A. I think it was in the forenoon. 

Q. 23. When you were there the second time was Col. Green there ? 

A. I think he was not; I may be mistaken. 

Q. 29. State what was being done while you were there the second 
time. 

A. I think they had made a hole in the ground then. 
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Q. 30. Are you able to state any more particularly as to what they 
were doing when you came over there the second time; if so, do so? 

A. I do not know that I can—anything more than that they were 
still at work. 

Q. 31. How long did you remain there the second time? 

A. I think not but a few minutes; I do not remember exactly. 

Q. 32. Did you afterwards observe anything as to the experiment; 
and, if you did, state what? 

A. I saw them pumping there—working the pump. 

Q. 33. Where were you at the time? 

A. I was looking out of the carding-mill front window. 

Q. 34. Are you able to state, Mr. Dibble, whom it was that you 
saw there working the pump as you state; how many of these per- 
sons; was Colonel Green there then ? 

A. The same ones that were there before, and I could not say 

whether Colonel Green was there or not; I do not remember 
1972 Q. 35. You say they were working the pump. Were you 

able to see and do you remember whether, when working the 
pump, it produced water or not? 

A. I could see where they were at work, and I am very sure that 
they were producing water. 

Q. 36. 4 tone state at what time in the fall of 1861 it was that you 
saw this well experiment made there in Colonel Green’s yard, and 
whether or not at that time the regiment spoken of was quartered 
on the fair ground? 

A. They were quartered on the fair ground at that time; I don’t 
recollect the date; it was a few weeks after they went on the fair 
ground. 

Q. 37. You speak of Mr. Mudge, Carmichael, and Robinson. Did 
you know at that time whether they were connected with the regi- 
ment under Colonel Green or not? 

A. I understood that they were. 

Q. 38. Are you able to state whether they were then reputed to be 
privates or officers in the regiment; if so, which—privates or offi- 
cers? 

A. Officers. 

Q. 39. At the time Mudge, Robinson, and Carmichael were at 
work in the experiment mentioned are you able to state whether 
they had on their uniforms as officers or not? 

A. Some of them had; I could not say that all had. 

Q. 40. Which ones of them, do you remember, had on their uni- 
forms as officers ? 

A. I think Mr. Mudge and Carmichael had. 

Q. 41. Now, Mr. Dibble, state whether or not directly after the 
experiment you have testified to in Green’s yard driven wells com- 
menced to be and became largely in use and aré still in use in 
— and the surrounding country, so far as you have knowl- 

edge. 
1973 A. Not long after that time they began to be put down, 
and are continued to be in use since, and they are largely in 
use now. 
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Q. 42. Where, in the county, were they first commenced to be put 
down, according to your knowledge ‘ ? 

A. The first that I knew of it was in the village. 

Q. 43. State whether the number of such wells put down has been 
increasing or not ever since? 

A. I think they have been. 

Q. 44. Do you remember the shooting affair occurring in the quar- 
ters of the regiment, here in Cortland, between Col. Green and Capt. 
McNett, a capt: iin of one of the companies of the regiment? 

A. I do. 

Q. 45. About bow long after this well experiment, which you have 
testified to, was made did that occur ? 

I do not recollect how long it was. 

Q. 46. Can you state whether it occurred in the same fall and be- 
fore the regiment left Cortland ? 

A. It was the same fall and before they left the fair ground. 

Q. 47. State whether or not, if you know, that affair led to the 
suspension of Col. Green’s s command of the regiment. 

A. I could not say whether it did or not. 

Q. 48. Do you know whether or not that affair led to excitement 
and a division of sentiment among the people here in Cortland in 
respect to the propriety or wrong of Col. Green’s action in that 
affair ? 

A. I think that it did. 
1974 Q. 49. To what extent did it prevail or how general was it 
that people took sides one way or the other? 

A. I think that it was very general. 

Q. 50. Do you know whether it led to suits and finally to an in- 
dictment against Colonel Green for his action in that affair? 

A. He was indicted for it, as I understood it. 

Q.51. Do you know whether it led to any difficulty involving 
him in the church of which he was then a member? 

A. I think it did. 

(). 52. State whether you, were yourself a member of the same 
ehurch at the time; and you may state what this church was of 
which he was a member. 

A. I was a member of the same church; it was the Episcopal 
church of Cortland. 

Q. 53. Did this difficulty in the chureh result in his expulsion 
and to his appealing to the bishop for restoration ? 

A. It led to his expulsion and, I think, he appealed to the bishop. 

Q. 54. Has he ever been restored to his peed. nm in the anh 
do you know? 

A. Not that I know of. 


Proceedings adjourned until 1.30 o’clock p. m. 
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1975 1.30 o’CLOCK P. M. 


Convened pursuant to adjournment. 
Present: As before. 


Cross-examination by Mr. Suacrrr : 


X Q. 55. There is a brook, is there not, on the east side of the 
premises occupied by Green in 1861? 

A. Yes; there is one near my house, but not adjoining the prem- 
ises occupied by Green at that time. 

X Q. 56. How far from the place where this experiment was made 
was that brook ? 

A. I should think it was from twelve to fifteen rods. I do not 
know exactly; it is mere guess-work. 

X Q. 57. And is the surface of the land between that brook and 
the place where this experiment was made nearly level ? 

A. It is some higher, I should think, where the experiment was 
made than the brook. 

X Q. 58. What do you say is the difference of level between the 
brook and the place where the experiment was made? 

A. I could not tell exactly. 

X Q. 59. Approximate to it as near as you can. 

A. I should not think it would vary far from three feet ; it might 
be more or less. 

X Q. 60. And does the surface of the land incline evenly from the 
brook to the place where the experiment was made? 

A. From where the experiment was made it descends somewhat 
to the east side of the garden. 

X Q. 61. Is there also a brook, and was there in 1861, situated 
south from the place where this experiment was made, just across 

the road ? 
1976 A. The water on the south side of the road comes in a ditch 
to my shop and then runs east of the bridge and empties into 
the main stream. 

X Q. 62. How far is the brook or stream that runs by your shop 
from the place where this experiment was made? Estimate the dis- 
tance, as near as you can. 

A. From the ditch above referred to it is eight or nine rods, as | 
should judge; it might be a little more. 

X Q. 63. There is also a brook, and there was in 1861, situated 
westerly or northwesterly from the place where this experiment was 
made, was there not? 

A. There was. 

X Q. 64. And this last-mentioned brook makes a bend in towards 
the house where Green lived in 1861, does it not? 

A. It does; I think two or three of them. 

X Q. 65. Will you please estimate the shortest distance that it was 
from this place where this experiment was made to the last-men- 
tioned brook in 1861? 

A. I should judge that it was somewhere from two to four rods. 

X Q. 66. Is there a river situated northerly from the place where 
this experiment was made? 
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A. There is. 

X Q. 67. How far ? 

A. I cannot tell. 

X Q. 68. Estimate it, as near as you can. 

A. I should judge it was in the neighborhood of sixty rods ; it 
might be more or less. 

X Q. 69. What do you say as to the difference of level between 
the place where this experiment was made and the river? 

A. I cannot tell what the difference is. 

X Q. 70. Approximate to it,as near as you can. 

A. I should think it might be six feet; it may be more and per- 
haps less; I cannot say. 

X Q. 71. What is the difference of level between this brook that 
you have testified about, situated west of the place of this experi- 
ment—that is, the bottom of the brook—and the place of the ex- 
periment ? 

A. I cannot tell. 

X Q. 72. Approximate to it, as close as you can. 
1977 A. I should say it was two or three feet; it is mere guess- 
work. 

X Q. 73. Taking the tract of land bounded on the east by the 
brook ideanted east of Green’s house, on the south by the highway 
from Cortland village to Homer, on the west by the brook situated 
west of the place w here this experiment was made, and on the north 
by said river, how many acres of land do you estimate there is con- 
tained in that tract ? 

A. I should judge there was in the neighborhood of eight or nine 
acres, as near as | can guess at. 

X Q. 74. And is the general surface of that eight or nine acres 
level? 

A. I think not. 

X Q. 75. What do you estimate the difference of level between 
the highest and the lowest parts thereof ? 

A. I should think there might be in the neighborhood of five feet ; 
perhaps more or less. 

X Q. 76. Are these brooks, the river, and the ditch situated now, 
substantially, as they were in 1861 ? 

A. I think they are. 

‘X Q. 77. What kind of a soil is it where this experiment was 
made? 

A. Stony, I should think. 

X Q. 78. Ts it more or less gravelly ? 

A. 3 — think it was, 

X Q. 79. About how large stone are there? 

A. I never dug to see. 

X Q. 80. You can tell on the surface, can you not? 

A. They are different-sized stone around the surface there. 

X Q. 81. They are what are known as round cobble-stones, are 
they not? 

A. I think they are. 

X Q. 82. And what would you say is their average size ? 
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A. The stone around there are from the size of a hen’s egg to 
sn or four inches in diameter; it might not be right there in that 
place. 

X Q. 83. How wide was the road in 1861? 

A. I cannot tell you. 
1978 X Q. 84. Give it as near as you can. 
A. The road is very narrow there, as it is fenced. 

X Q. 85. Give the width as near as you can. 

A. In front of Green’s house I should think it was not far from 
three rods, 

X Q. 86. And what were the points of the compass, approximately, 
of that road in 1861? | 

A. The same as it is now; it runs a little north of west and south 


of east. 

X Q. 87. How far from the north fence of this road to the front 
side of Green’s house was it? 

A. I cannot tell you. 

X Q. 88. Approximate to it as near as you can. 

A. Something less than a rod, I should think. 

X Q. 89. Did Col. Green’s house, in 1861, consist of an upright 
pari, a wing, and a wood shed? 

A. It did; wood shed on back of the kitchen part. 

X Q. 90. What was the length and width of that upright part? 

A. I cannot tell you. 

X Q. 91. Give it as near as you can. 

A. I should judge, if I guessed, that it was nearly thirty feet wide; 
I should think it was as much as thirty-five feet long; it may be 
more or less, either of them. 

X Q. 92. Give the approximate size of the wing, with the wood- 
house thereon, as it was at that time. 

A. I should guess the whole of them were in the neighborhood of 
fifty feet; it might be more or less, take it with the barn included. 

X Q. 93. Is the house occupied by Green in 1861 on those prem- 
ises now? 

A. Yes; the same buildings are there, except a large barn which 
was then there and has since been burnt. 

X Q. 94. Have those buildings been altered or removed since 1861? 
If so, please state how. 

A. A small barn has been moved from the north end of the 
present shed; it was an open shed at that time—the lower part 
of it. 

X Q. 95. How far is it from the southeast corner of the upright 
part of the house, as it now stands, to the place where this experi- 

ment was made? 
1979 A. I cannot tell you. 
X Q. 96. Give it as near as you can, by the shortest dis- 
tance. | 
A. I should judge it was from fifty to eighty feet; it is nothing but 
guess-work. 
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X Q. 97. Tow far will you say it is by. the shortest distance from 
the northeast corner of the wing to the place where this experiment 
was made? 

A. I cannot tell you; I should think it is two or three rods as it 
is now, as near as I can guess. 

X Q. 98. You have spoken about a regiment. When did that 
regiment leave Cortland ? 

A. I cannot tell exactly. I think it was late in the fall of 1861. 

X Q. 99. While that regiment was encamped on the fair ground 
about how many soldiers did you understand were in it ? 

A. In the neighborhood of a thousand. I never knew how 
many. 

X Q. 100. When did Colonel Green take possession of these prem- 
ises which he occupied in 1861 ? 

A. I do not remember. I think he had lived there a year or 
two. 

X Q. 101. Will you swear positively that he had lived there a 
year? 

A. No. 

X Q. 102. Will you swear positively as to when he came there? 

A. No. 

X Q. 1038. What had been his business previous to the time of rais- 
ing this regiment, as far as you know? 

A. He had been at work on his place there considerably the first 
spring after he came there. 

X Q. 104. How many acres of land was there with the place ? 

A. I think there must have been in the neighborhood of twelve 
acres, Dbiore or less, 

X Q. 105. Did Colonel Green leave with the regiment when it 
left? 

A. I think he did. 

X Q. 106. Do you know’ 
1980 A. I am pretty sure he did. 
X Q. 107. Are you positive that he did ? 

A. No; I could not say positively that he did. 

X Q. 108. After the regiment left did Green’s family continue to 
live there? 

A. I think not. 

X Q. 109. How soon after the leaving of the regiment did they 
move? 

A. I could not say. 

X Q. 110. Did they continue to live there during the ensuing 
winter? 

A. I think not. 

X Q. 111. Where did they move to after leaving ? 

A. I think they went in with Mr. Bradford here in the village. 

X Q. 112. Do you mean Daniel Bradford ? , 

A. Yes. 

XN Q. 118. And where were his premises situated, where they 
lived 2 
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A. On the west side of Main street, where Masonic Hal! block 
now is. 

X Q. 114. And was this Bradford’s place in the very business 
center of Cortland at that time? 

A. I donot think it was as much as it was on the other side of the 
street. 

X Q. 115. How far was it from the county clerk’s office? 

A. I cannot say. 

X Q. 116. Give it as near as you can. 

A. Ten or fifteen rods, more or less. 

X Q. 117. On the same side of the street’ 

A. Yes. 

X Q. 118. Was there a drug store and a grocery store situated 
just north of this Bradford place on the same side of the street? 

A. There was. 

X Q. 119. And also was there the engine-house situated on the 
same side of the street, about eight or ten rods south of this Brad- 
ford place ? 

A. There was, if it was built at that time. I do not recollect as 

to that. 
1981 X Q. 120. Do you say it was not built ? 
A. I do not remember as to that. 

X Q. i21. How far, in 1861 and up to 1865, was the post oflice in 
Cortland village from this Bradford place ? 

A. I do not recollect where it was at that time. 

X Q. 122. Supposing it was located in the Schermerhorn block in 
the bank building, how far would it be from the Bradford place? 

A. In the neighborhood of ten to fifteen rods. 

X Q. 123. And would the natural and usually travelled route one 
would have taken in those years from said Bradford's place to the 
post office be by the engine-house and clerk’s office and on the same 
side of the street ? 

A. I should think it would be more natural tocome down on this 
side of the street and cross over to the post office than it would be 
to cross over further up Main street and come down on the other 
side to the post office. 

X Q. 124. How wide was Main street in those days? 

A. I do not know; I never measured it. 

X Q. 125. Approximate it as near as you can. 

A. I should think it was four rods; perhaps more. 

X Q. 126. After Colonel Green left with the regiment, as you say, 
in the fall of 1861, when did he again return to Cortland? 

A. I could not say exactly when it was. 

X Q. 127. Did he return the next year? 

1 think he did. 

. Q. 128. And did he then reside with his family at Bradford’s? 
. L think he did for a while. 

Q. 129. And did he so continue to reside with them up to the 
time when he moved back to his premises near the carding-mill 
described by you? 

A. It is my impression that he did, but I cannot say for certain. 
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X Q. 1380. Did you use to see him in and about the village and on 
the streets after his return from the army? 
A. I seldom saw him in the village here. 
1982 X Q. 131. Your time was mostly taken up with your duties 
in and about your carding-mill, was it not, during the vears 
1861, 1862, 1863, 1864. and 1865? 

A. It was, most of the time. 

X Q. 132. And you did not,in the years 1861, 1862, 1863, often go 
down into the village, did you? 

A. I used to go down in those days frequently to the post office— 
never without I had some errand. 

X Q. 183. Did you not employ most of your time night and day, 
during certain seasuns of those years, carding wool ? 

A. I did; during the summer season. 

X Q. 184. And was not most of your time in the other seasons 
engrossed in dyeing and dressing cloth and your duties on your 
land and premises around your house ? 

A. Most of my time was. 

X Q. 135. When Colonel Green was in possession of his premises 
near your carding-mill, as you have testitied, did he not do the most 
of the work done thereon ? 

A. He did considerable work when he first went there, but after- 
wards very little. 

X Q. 1386. In the year 1863 will you swear that Colonel Green did 
not himself mow the grass and get it on his premises? 

A. I cannot say that he did not. 

X Q. 137. Will you swear that in 1862 he did not himself mow 
the grass and do the haying on those premises? 

A. Ieannot say that he did not; there was very little on the 
premises to cut. I think he had help in getting it in. 

X Q. 138. Will you swear that he had any other help than his 
own small children ? 

A. It is my impression that he had; his children were small 
then. 

X Q. 139. I did not ask you for your impression; I ask you 
whether or Hs you will swear rqealibead to it? 

A. As to the year Ido not remember, but I helped him get in 
some hay there once; whether it is the same year that you have 
reference to or not, I cannot say. 

X Q. 140. Did you ever help him more than once to get in 

hay ? 
1983 A. I do not recollect. 
X Q. 141. You were his nearest neighbor, were you not? 

A. Yes, sir. 

X Q. 142. How large a family did Colonel Green have in 1862 
and 1863 ? 

A. o had his wife and four children. 

X Q. 148. And while living near these premises where your card- 
ing-mill was, the family and the Colonel were on intimate terms 
with you and your family, were they not? 

A. They were, as far as I recollect it. 
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X Q. 144. And during those years did not the Colonel plant his 
own garden, attend to it, and also work the other cultivated land on 
the place? 

ss <A. I think he planted his own garden; there was but very little 
-~ work done on the land. 

X Q. 145. Did he not during those years raise any grain or plant 
any corn or raise other vegetables ? 

A. Ido not recollect that he did, except what he raised in his 
garden. 

X Q. 146. Will you swear that he did not? 

A. No; there was a time while he lived there that he raised a few 
vegetables across the brook, but whether it was in either of those 
years or not I do not know. 

X Q. 147. How large a garden was it that the Colonel occupied 
and planted in those years? 

A. It might have been an eighth of an acre; it might have been 
a little more; he did not occupy as much as is in the garden now— 
not half as much. 

X Q. 148. How much live stock did he keep in the years 1862- 
1863 on the premises? 

A. He kept one cow until his barn and cow were burned up; he 
did not keep anything after that; I do not know what year it was, 

X Q. 149. On the north part of these premises, occupied by Green 
in 1861 and in the years 1862, 1863, and 1 364, there was some stand- 
ing timber and underbrush, was there not? Pleasestate about how 
much. 

A. There was some standing timber and brush; I cannot say how 

much land it occupied. 
1984 X Q. 150. And do you not know that in the years 1862 and 
1863 and until March, 1864, Colonel Green was frequently 
engaged in getting timber there for fire-wood and cutting down the 
underbrush and clearing or partly clearing up the land? 

A. Ido not know that he did much work there; he cleared off 
some old logs there, I think, for the wood ; he took some wood out 
of the creek. 

X Q. 151. Did he not get all the fire-wood there during those years 
that was used at his house? 

A. I do not think that he did. 

X Q. 152. Will you swear that he did not? 

A. I think I can say that he did not. 

X Q. 153. Mr. Dibble, you apparently do not understand my 

uestion. My question is, Will you swear positively that he did not 
ities those years get all of his fire-wood used at his house off his 
own premises? Please answer directly. 

A. I think I can testifv that he did not. 

X Q. 154. Will you swear positively, then, that he did not so get 
his fire-wood ? 

A. I think I can; | have seen wood drawn there that did not 
come from those islands on his own premises. 

X Q. 155. How many loads of wood are you willing to swear pos- 
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itively to that you saw drawn onto those premises of Green’s dur- 
ing those years ? 

A, One or two; perhaps more, 

X Q. 156. Will you now swear positively that you saw more than 
two loads of wood so drawn on during those years ? 

A. No. 

XN Q. 157. During those vears did you not see Colonel Green often 
at work gotong wood— tlood- wood and other wood—outof the streams 
and water on his premises and piling the same on the bank to dry 
out? 

A, Not often. 

X Q. 158. Have you not seen him thus engaged ? 

A. lL have; | helped him get tlood-wood once. 

X Q. 159. On one of these islands, on the north part of his place, 

did he not during those years fix up a swing for his children ? 
L985 A. 1 could not say that he did; I never saw it. 
X Q. 160. Will you say that he did not? 
| would not say that he did not. 

. Q. 161. Did you understand that he did? 

A. I think I have heard something said about it; by whom I do 
not know. 

X Q. 162. What do you understand the distance to be from the 
place where Col. Green lived, near the carding-mill, to the post office 
in the village of Cortland, during the years 1862 and 1863 and up 
to March, 1864? 

A. From a half to three-quarters of a mile. 


Proceedings adjourned until Monday, August 9th, 1880, at 10 
o'clock a. m., at this place. 


1986 & 1987 Monbay, August 9th, 1SSO—10 o’clock a. m, 

Convened pursuant to adjournment. 

Present: D. L. Hurlbut, Esq., for complainants; defendant ap- 
ears specially, as before, by John W. Suggett, Esq., and Irving H, 
ecw ksq. 

Complainants’ counsel ask that the further cross-examination of 
the witness, Horace Dibble, be suspended for the day. 

Defendants’ counsel do not consent, unless this witness be pro- 
duced in time for the full completion of his cross-examination before 
the time allotted to complainants to close their rebutting testimony 
expires. 

TuEsDAY, August 17th, 1880—9 o’clock a. m 

Convened pursuant to adjournment. 

Present: William D. Andrews, Esq., one of the complainants, and 
D. L. Hurlbut, Esq., for the complainants, and Irving H. Palmer, 

Esq., appearing specially for the defendant. 
1988-1993 Mr. John W. Suggett here also appears for defendant, 
as above. 
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) Horace Dresre is here produced for further cross-examination. 
=” 904 2 O'CLOCK P. M., 


Convened pursuant to adjournment, 
Present: D. L. Hurlbut, Esq., for complainants, and John W. 
Suggett, Esq., for defendant. 


. 


Cross-examination of Horace Dimas resumed: 


X Q. 168. You have stated, on your direct examination, that you 
saw some men from the window of your shop at work in Colonel 
Green’s yard; how many men did you see? 
A, I think there were four there. 
1995 X Q. 164. You have stated that Colonel James C. Car- 
michael, Heman F. Robinson, and Byron Mudge were there; 
who else ? 
A. Colonel N. W. Green. 
X Q. 165. What time in the day was it that you thus saw them ? 
A. I think it was in the forenoon. 
X Q. 166. What hour in the forenoon ? 
A. I could not state what hour. 
X Q. 167. State as near as you can. 
A. [ should think it was between seven and twelve. 
X Q. 168. Is that as near as you can give it? 
A. I could not state any particular hour. 
f X Q. 169. From which window in your shop did you see the men? 
A. From the middle window in the carding-room. 
X Q. 170. That room is in the upper story at the west end of the 
carding-mill, is it not? 
A. It is. 
X Q. 171. What had you been doing that morning ? 
A. I was carding. 
X Q. 172. What time in the year do you usually commence to 
card ? 
1 A. From the Ist to the 10th of June generally. 
X Q. 173. And how long do you continue? 
A. We generally card steadily until September, and then ocea- 
sionally until November or December. 
> X Q. 174. Are you sure that you had been carding on this morn- 
ing that you saw these men in Green’s yard ? 

A. Yes. 

X Q. 175. Will you swear that you had not been repairing and 
overhauling your carding machine that morning? 

A. I might have been cleaning some part of the machine that 
morning, and might not; I do not remember; it was something we 
had to do pretty much every day. 

X Q. 176. Who was your nearest neighbor on the west on the side 
of the road that you lived on? 

A. I think it was Timothy Rose, if he lived there at that time; 

that was the nearest house at that time on the road to Homer. 
1996 XQ.177. Did Timothy Rose live there at that time? 
A. I think he did. 


; 
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X Q. 178. Who lived next to Timothy Rose ? ° 
A. I cannot remember who it was; somebody in his house. 
X Q. 179. Have vou no recollection of who it was, after reflectior 


A. I cannot tell who it was; there were changes there very often; 


almost every year. 
X Q. 180. Who were the nearest neighbors on the east at that 
time? 
A. I think it was Mr. Messenger. 
X Q. 181. Are you sure that Mr. Messenger had moved there then? 
A. I think he had, but am not positive. 
X Q. 182. Was Timothy Rose in your shop that morning? 
A. I do not recollect that he was. 
X Q. 183. Would you swear that he was not? 
A. I do not think he was, for he did not come into the shop very 
often ; possibly he was, but I do not think he was. 
X Q. 184. You base your last answer more upon a process of rea- 
— than upon your recollections, do you not? 
1 have no recollection of his being ‘there that day. 
‘ Q. 185. What was the day of the month that you say you saw 
these men there ? 
A. IT could not tell you. 
X Q. 186. What was the month that you saw them there ? 
A. 1 do not recollect; it was in the fall. 
X Q. 187. What months do you include in the term fall? 
A. September, October, and November. 
X Q. 188. Now, will you please give your best recollection as to 
what month it was ? 
A. It was soon after the regiment went onto the fair ground, I 
think; my impression now Is “that it was in September; it might 
have been in October. 
1997 X Q. 189. After you have carded wool for the farmers and 
your customers they come after it usually in the fall, and 
especially in the month of September, about fair-time, do they not ? 
A. No more than at other times that I know of. 
X Q. 190. Who came after wool on the morning of the day on 
which you saw these men making this experiment ? 
A. I cannot tell you. 
‘X Q. 19. Have you got any memorandum or data by which you 
can tell? 
A. If I could recollect the day I could tell who took rolls away. 
X Q. 192. Who was in the shop there with you ? 
A. My son Eustace. 
X Q. 193. Do you remember distinctly of his being there in the 
shop with you on that day ? 


A. ] do. 


Proceedings adjourned until Wednesday, August 18th, 1880, at 8 
o'clock a, m.,, at this place. 
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S WEDNESDAY, August 18, 1880—S a. m. 


Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of Horace Dips_e resumed: 


X Q. 194. You say that there was a frame up; will you please 
describe that frame? 
A. There was an upright post and near the top was an arm, and a 
pulley on the end of the arm and a brace under the arm. 
1998 X Q. 195. What was the size of that upright part? Give its 
breadth and thickness. 
A. I could not tell exactly. 
X Q. 196. Give it as near as you can. 
A. I should think it was five or six inches square; it might not 
have been exactly square ; I do not remember as to that. 
X Q. 197. What was the breadth and thickness of the arm that 
projected out ? 
A. I could not tell exactly. 
X Q. 198. Give it as near as you can. 
A. I should think, as near as I can recollect, from four to six 
inches. 
X Q. 199. Was the upright part fastened in the ground? 
A. I should think not. 
X Q. 200. How was it kept in an upright position, then ? 
A. I think it was fastened to a timber that lay upon the ground. 
X Q. 201. What was the size of that timber that lay upon the 
ground ? Give its breadth, thickness, and length. 
A. I have no particular recollection as to the size of it. 
X Q. 202. Give it as near as you can. 
A. I do not know as I can give it any different than I have 
done. 
X Q. 203. It was not smaller than the upright post, was it ? 
A. I presume not. 
X Q. 204. Was this upright post fastened to any other timber 
than the one you have described that laid upon the ground? 
A. I do not recollect that it was. 
X Q. 205. Did not this arm project at right angles from the per- 
pendicular plane of the timber that laid upon the ground ? 
A. I presume it did. 
X Q. 206. I did not ask for your presumption, but for what you 
know ; will you please answer the question ? 
A. I made a mistake; it was the same plane. 
1999 X Q. 207. What was the length of the horizontal arm that 
projected from the upright post? 
A. According to my best recollection it was not far from three feet; 
it might have been a little more or a little less, 
X Q. 208. Give your best judgment and recollection of one-half 
of the length of the timber that laid upon the ground. 
A, T have no particular recollection as to the length or half of the 
length of it, 
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X Q. 209. Now, Mr. Didble, can you not give us some opinion or 
judgment as to what was the length of half of that timber that laid 
upon the ground? Please try to do so. 
A. I have no particular recollection as to the length ; it must have 
been long enough to form a support to the post. 
X Q. 210. Is that the best answer that you can give? 
A. It is according to my present recollection. 
X Q. 211. From the underside of this arm, that projected out, ' 


what was the distance down to the top side of this timber that laid 
upon the ground? 
A. I do not know exactly. 
X Q. 212. Give it as near as you can. 
A. I should think about six feet; not far from that. 
X Q. 213. Was there any rope used with this pulley ? 
A. I think there was. 
X Q. 214. Will you give the size of that rope as near you can? 
A. Ishould think from half to three-quarters of an inch in diam- 


eter. 
X Q. 215. Now, upon reflection, do you not remember that it was + a 
a clothes-line ? 
A. I do not remember that it was. 
X Q. 216. Will you swear that it was not? 
A. No. 
X Q. 217. What was the length of the rope? & 


A. I could not tell. 
X Q. 218. How was the rope used ? 
A. I did not see it used after it was there. 
X Q. 219. What did you understand from Col. Green or 
2000 any of the workmen was the object of the frame of which 
you have testified ? 
A. I understood it was for the purpose of assisting in drawing the 
iron bar or rod from the ground. 
X Q. 220. How did you understand that the rod was to be drawn . 
out by means of this frame-work? Please describe. ? 
A. I did not see it used, but supposed it was to be tied around 
the rod and passed over the pulley. 
X Q. 221. How long was this rod that was used ? 
A. Five or six feet, according to the best of my recollection. - 
X Q. 222. And what was its diameter ? 
A. As near as [can recollect, from an inch and e half to two 
inches. | 
~X Q. 223. Did they use a beetle to pound it down or did they raise 
it with their hands and chuck it down asa person would an iron bar & 
in making a hole for a stake ? 
A. I think I did not see them use it at all for that purpose. 
X Q 224. Then you did not see any of the operation ? 
A. In making the hole in the ground, I did not. 
X Q. 225. No; you did not see any driving done, did you? 
A. | think not. 
X Q. 226. The hole had not been made, then, when you went 
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over, but they were simply preparing to make the hole, and the 
tools lay upon the ground ; is this not so? 

A. It is so; they had not commenced. 

X Q. 227. They had a tin boat-pump there, did they not? 

A. They had a pump there. 

X Q. 228. What kind of a pump was it? Please describe. 

_ A. My impression is it was tin, but it might have been sheet 
iron. 

X Q. 229. How was it constructed ? 

A. I could not tell whether it was round or square; it had a spout 

near the top, according to my best recollection. 
2001 X Q. 230. The pump was made substantially as follows, 

was it not: A tin tube about one inch in diameter and of the 
same diameter for about five feet was made; at one end of this tin 
tube there was placed a tin funnel-shaped piece, just under which 
there was made a tin spout; in this tin tube, thus prepared, there 
was placed a wooden stick about one-half inch in diameter, to the 
bottom end of which stick was made a cone-shaped leather valve, 
there being at the upper end a small cross-piece to form the handle ; 
this wooden rod being about five feet long, and was operated up and 
down more or less rapidly in this tin tube to produce water? 

A. I could not tell anything about the construction of it farther 
than I have done, only I saw them using a pump from my shop 

window. 
2002 X Q. 231. You did not see them, then, use this beetle at all ? 
A. I think not. 

X Q. 232. And you do not know that the beetle was used, do you ? 

A. I did not see it used, as I recollect. 

X Q. 233. When was it you saw Col. Green there? 

A. It was the first time I went over. 

X Q. 234. And was he there when you left? 

A. I should think he was. 

X Q. 235. Will you swear positively that he was? 

A. I am sure that he was. 

X Q. 236. Now, Mr. Dibble, upon reflection, at the moment of 
Mudge, Carmichael, and Robinson driving up there with their tools 
in the wagon was not Col. Green suddenly called to camp, and did 
he not immediately mount his horse and ride away and not return 
until they had commenced pumping? 

A. I have no recollection about that circumstance—of their com- 
ing and his going away. 

X Q. 237. You were not present there after this conversation that 
you had with Green ? . 

A. I think I was over there again the same forenoon. 

X Q. 238. Are you sure that you were? 

A. Pretty sure. 

X Q. 239. The second time that you were over there this experi- 
ment’ was through with, was it not? 

A. I should not think it was. 

XQ. 240. What were they doing when you were over there the 
second time? 


givin » 
ee ee ee, ee aT << 


676 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


A. I think they were still making preparations. 

X Q. 241. What was they doing? 

A. I could not specify what; not now. 

X Q. 242. Do you mean they were making preparations prepara- 
tory to commencing actual operation this second time you were over 
there? 

A. That is what I meant. 
2003 X Q. 243. You were not actually present when they were 
pumping water out with the pump, were you ? 

A. No. 

X Q. 244. Nor while they were driving or forcing the rod down, 
nor while it was in the ground, nor while they were removing it, 
were you ? 

A. No. 

X Q. 245. After Col. Green returned from the army, in 1862, did 
the friendly relations between you and your family and him and 
his family still continue? 

A. Yes. 

X Q. 246. Mr. Dibble, you being an old man, you do not claim 
that your memory is as retentive and as good as it formerly was, do 
you ? 

A. No. 

X Q. 247. And this conversation that you had with Green having 
taken place over 18 years ago, you do not claim, do you, that you 
have given it accurately, word for word, as it occurred ? 

A. I do not claim that my testimony is word for word as it was 
then, but how it varies I cannot tell. 

X Q. 248. And that conversation having taken place over 18 
years ago, and your memory, as you say, not as good and retentive 
as it used to be, do you now claim that you may not even be mis- 
tuken in the substance of what you testified to? 

A. I think my statements are substantially correct. 

X Q. 249. Will you swear positively that you are not mistaken? 

A. I think I can. 

X Q. 250. Will you now swear positively that you are not mis- 
taken? 

A. I will swear that the conversation is substantially correct. 

‘X Q. 251. Where were most of these visits of Colonel Green made 
during these years, at your house or shop? 

A. I think oftener at the house than at the shop—occasionally at 
the shop. 

X Q. 252. From his return from the army in 1862 up to 1866 did 

not Col. Green apparently have a great deal of business? 
2004 A. He was away from home a great deal daytimes; I do 

not know what he was about; he was down-town somewhere 
a great deal of the time. 

X Q. 255. Did you use to see him go by your shop or house and 
go down to the village about every morning, noon, and night, and 
return during those years ? 

A. I saw him frequently; not every noon or night or morning; 
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r there were weeks that I did not see him along after he came back 
from the‘army. 

X Q. 254. Will you now swear positively that there was ever a 
week passed during those years that Col. Green did not go down 
to the village and return? 

A. I think I can. 

X Q. 255. Will you swear positively that there was any two weeks 
passed at any one time that Col. Green did not go down into the 

~~» 


village and return ? 
~ A. Not positively, but I think there were times he was gone more 
than that, as I understood, to Washington and that way. 

X Q. 256. Were you testifying in your last answer to positive 
knowledge that he went to Washington or elsewhere, or did some- 
body tell you? 

A. That is my understanding—that he had been there—and I 
am very sure he told me himself; that is my recollection now. 

X Q. 257. Did he used to discuss war news with you and read the 
; papers ? 

4 A. He frequently talked about his troubles connected with his 
military affairs; I do not know about his reading the papers. 

X Q. 258. Did he not.also talk about the general war news of the 
day? 

A. I never heard him say but very little about the general war 
news—occasionally. . 

X Q. 259. Did he apparently have any legitimate business which 
he followed ? 

A. His business after the war, as far as I knew, was connected with 
his troubles of military affairs. 

X Q. 260. Question repeated. 
2005 A. I do not recollect of any except his common, family 
affairs ; there was a time, | think, he studied law, but cannot 
tell when. 

X Q. 261. From the time that he moved to that place up to the 
time of the formation of this regiment did he have any legitimate 
business ? 

A. I do not recollect of anything except what was connected with 
his home then ? 

- X Q. 262. And after his return from the army, in 1862, did he 
pursue any legitimate calling, profession, or business that you know 
of, excluding in your answers anything in relation to any alleged 
troubles of his? 
7 A. I do not recollect that he did; I do not recollect whether it 
: was before or after he came back from the army that he studied 
law. 
X Q. 263. Did he raise enough from this place to support himself 
i and family ? 
f A. I should think not. 
X Q. 264. Do you know that that was not so? 
j A. According to my best judgment, I do not think he could raise 
- enough. 
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X Q. 265. Do you remember of Byron Mudge returning from the 
army in the spring of the year 1862? 

A. I recollect of his returning from the army, but I could not 
state when now. | 
X Q. 266. Do you remember that after he (Mudge) returned from | 
the army the first time he commenced sinking driven wells, so 

called ? 

A. I remember of his driving wells, but do not remember the 
| time it was. » 
4 X Q. 267. Was it not as early as the years 1862 and 1863? ~ 
t A. I could not state the time. 

i X Q. 268. Did not James Suggett also, at an early date, drive . 
t wells in and about the village of Cortland ? 
i A. I think he did. 
X Q. 269. And did not you hear or learn that he was driving 
wells in Cortland during the early years of the war? 
2006 A. I learned that he was driving wells, but the year I 
: could not say; it was during the war, I think. | 

X Q. 270. Did you not frequently see him or his employees pass- bed 
ing along in front of your house with tools, bars, pipes, pumps, 
wagons, and teams during these early years of the war? 

A. I think L have seen him pass with such implements; not very 
often. 

X Q. 271. Have you not also seen Byron Mudge pass with tools 
and implements for the making of driven wells? 

A. I do not recollect of seeing him pass with them. 

X Q. 272. When James Suggett commenced to make driven wells 
in Cortland did you not hear it said that he had hit upon a good 
thing and was in a fair way to make some money out of it, and that | 
he was making money out of it, or something to that effect ? | 

A. I did. | 

' 

X Q. 284. And did you learn that he was extensively engaged | 
in making wells all around the village and followed that as a busi- é 
ness ? 

A. I understood so; I do not remember the time; it was after 
they were intreduced some. 

X Q. 285. During those early years your business during the 
summer required that your carding-mill be run all night; is this 
not so? 

A. I did require it. 

X Q. 286, And from about what time during the year and up to 
about what time did you run the mill nightly? , | 

A. From about the middle of June to the last of August or Sep- o 
tember, and sometimes later in the season. . 

X Q. 287. And when you were not engaged in running the card- 
ing-mill you were engaged in dyeing the cloth and dressing the 
same, were you not ?. 

A. I was quite extensively until late years, 

X Q. 288. When did you thus cease to dye and dress cloth ? 

A. I have not done anything much since the war. 
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r X Q. 289. And were you quite extensively engaged in dyeing, 
pressing, and dressing cloth during the years of the war? 

2007 A. I did considerable at it, but not so much as | had for- 


merly—30 or 40 years ago. 
X Q. 290. During the-early years of the war you did not go to the 
village very often, did you, but were detained at your mill, were you 


not? 
A. I seldom went to the village in the daytime, but frequently 
» went down in the evening after the mail. 
~~ X Q. 291. About how many rods would you say that James Sug- 


ae lived from the residence of Colonel Green during the years that 
1e (Suggett) was engaged in driving the driven wells? 

A. 1 cannot tell, but should guess from 75 to 100 rods. 

X Q. 292. Otter creek supplies the water for your mill-race and 

did in 1861, did it not? 

A. It did. 

X Q. 293. And in 1861 and during the years of the war your mill- 
| race and Otter creek was considered a very good trout steam, and 
+ was resorted to by people and sportsmen of the village and elsewhere 

for the purpose of fishing ; is this not so? 

A. I think it is so. 

X Q. 294. And during those years did you not often see Col. Green 

engaged in fishing in this creek or mill-race or the other streams 
around his house? 


] A. Not often. 
X Q. 295. Did you not frequently see him ? 
A. Not re Rear 
X Q. 296. Have you not seen him fishing there? 
| A. I think I have; I do not recollect any particular time. 
| Proceedings adjourned until 1.15 o’clock p. m. 
| 1.15 o’cLocK P. M. 
Ss Convened pursuant to adjournment. 


Present: As before. 
Cross-examination of Horace Dipsie resumed: 
X Q. 297. Do you remember the raising of the 157th regiment 
ad during the war in the summer of 1862? 
2008 A. I do. 
X Q. 298. Do you remember that Col. Green made speeches 
and went to adjoining counties to assist in helping to raise this regi- 
ment? 
=e A. 1 do not recollect. 
X Q. 299. Will you swear that he did not? 
A. No. 
X Q. 300. Col. Green was somewhat of a society man in the village 
during those years, was he not? 
A. I think he was more before the McNett affair than he was 
after. 
X Q. 301. I did not ask you for that. Will you please answer my 
question ? 
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A. He was somewhat. 

X Q. 302. His wife and family also mingled in society here in the 
village during those years, did they not ? 

A. They did to some extent; I do not know how much, 

X Q. 3038. And his children attended the academy during those 
years, did they not ? 

A. I think the two oldest ones did. 

X Q. 304. And you had children also who attended the academy, 
did you not? 

L had. 

X Q. 305. And did you not learn or know that Col. Green was 
usually present on Friday afternoons weekly when public rhetorical 
exercises were held in the academy? State in this direction what 
you heard or know. 

A. I did not know that he was usually present; I think I heard 
of his being there occasionally. 

X Q. : 306. What was the number of the members of the Episcopal 
church in 1861? 

[ could not tell. 

X Q. 307. It was very small, was it not? 

A. It was small in comparison to some of the other churches. 

X Q. 308. And this trouble with Dr. Meacham, the rector of that 
chureh, was caused by Col. Green’s insulting and abusing him ; is 
this not so’ 

A, T suppose it was in consequence of their difficulty. 
2009 X Q. 309 Did you not understand that Col. Green used 
bl; isphemous language toward Dr. Meacham, the rector ? 

ae heard SO. 

X Q. 310. And you did not uphold Col. Green in what he said 
and done t toward Dr. Meacham, the rector, did you? 

A. No; I did not uphold him. 

X Q. 311. And did you not understand that Dr. Meacham subse- 
quently withdrew all charges against. Col. Green ? 

A. I do not know as I understood so. 

X Q. 312. How many churches were there in the village at that 
time? 

A. I think there were five. 

X Q. 318. And Col. Green and his family after leaving the Epis- 
copal church attended at the Presbyterian church, did they not? 

A. I think not; they attended the Baptist. 

X Q. 314. W ere you sworn on behalf of Wm. D. Andrews aad 
others in the years 1872 or 1873? 

A. I was sworn about that time; I think it was one of those 
years. 

X Q. 315. Previous to the time vou were so sworn or during the 
time how many times do you think that Wm. D. Andrews was at 
your house or shop? 

A. I do not recollect of his ever being at my house, but he was at 
my shop once or twice. 

X Q. 316. The same question as to Orlando Bennet, commonly 
known as ¢ ‘apt, Bennet? 


* 
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A. He was there with Mr. Andrews at the shop, 

X Q. 317. The same question as to the Hon. Milo Goodrich and 
Joseph C. Clayton, the complainants’ counsel, or either of them? 

A. I do not recollect of ether of them being there. 

X Q. 31S. All of these gentlemen stopped at the Messenger House 
in this village at that time, did they not? 

A. I suppose they did, but do not know whether they all did or 
not. 

X Q. 319. Were you not at the Messenger House a number of 
times, in the room of complainant, Wm. D. Andrews, preparatory 

to being sworn in that case, and have you not since so stated ? 
2010 A. I was there once or twice; [ do not recollect more than 
twice. 

X Q. 320. Will you swear that you were not there more than a 
_half a dozen times? 

A. I will; I was not there as many times as that, I think. 

X Q. 321. And was not your son, Eustace D. Dibble, subsequently 
appointed by the complainant, Wm. D. Andrews, to collect royalties 
on driven wells in this county ? 

A. He was. 

X Q. 322. And did he not accept that appointment and enter 
upon its duties in this village and county ? 

A. He did, 

X Q. 323. And did you not understand that that appointment 
was given to him in part consideration at least for what you and he 
had done for the complainants, William D. Andrews and Nelson W. 
Green ? 

A. I do not so understand it. 

X Q. 324. Will you state, then, how you do understand that he got 
that appointment? 

A. I do not know how he got it. 

X Q. 325. He was living at your house at the time he got it, was 
he not? 

A. He was. 

X Q. 326. And have not you stated to more than one individual 
that that appointment was given to him in consideration of what 
he and you had done for Wm. D. Andrews and Col. Green ? 

A. I do not recollect of making any such a statement. 

X Q. 327. At that time he was collecting royalties here; the 
people were very indignant, and you were asked how your son came 
to engage in this business, were you not ? 

A. I think I was asked that question by some one; I do not know 
who. 

X Q. 328. Were you not asked that question or substantially that 
question by a number of citizens? 

A. I do not recollect that I was. 
2011 & 2012) X Q. 329. Will you swear that you were not? 

A. I do not think I was asked that question by a 
number of persons. 

X Q. 330. Did not the citizens talk with you more or less about 
it—about collecting royalties? 
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A. Some of them did. 
X Q.:331. And he had been a witness in that case, had he not? 
A. He had. 

X Q. 332. And was there nothing said about the friendship that 
existed between Col. Green and you and your said son being the 
cause of the appointment of the latter? 

A. I do not recollect anything. 

X Q. 3383. Was it not understood by you and your. family that 
that was the cause? 

A. It might have been to some extent. 


Redirect examination: 


R. D. Q. 334. You say that Col. Green did not go into society as 
much after the shooting of MeNett and his expulsion from the regi- 
ment; did you attribute that fact to his difhiculties? 

A. I supposed that that was the cause. 

R. D. Q. 385. Did you understand the difficulty between Col. 
Green and Dr. Meacham had arisen from Col. Green defending him- 
self as to the shooting of McNett and using perhaps improper lan- 
guage against those who decided against him, and that Dr. Meacham 
took sides against Col. Green as to his shooting McNett? 

A. I understand that that was the principal cause of their diffi- 


culty. 
HORACE DIBBLE. 


(Signed) 
Examination of this witness closed. 


Subscribed and sworn before me this 18th day of August, 1880. 
[ SEAL. | (S’g’d) M. STANLEY BIERCE, 
Notary Public. 


20138 Hiram CRANDALL called for complainants: 


Q. 1. State your name, age, residence, and occupation. 

A. My name is Hiram Crandall; age, 62 years the 14th of May 
last ; residence, Cortland village, N. Y., and my occupation, a law- 
yer. 

Q. 2. How long have you resided in Cortland village ? 

A. Since 1848 in Cortland village, and in the town of Cortland- 
ville since 1852. 

Q. 3. State whether you were lately the county judge of Cortland 
county, this county; and, if you were, state from what time to what 
time. 

A. I was; from January Ist, 1860, to January Ist, 1868—eight 

years; it was two terms in those times. 
2014 Q. 4. Do you know Colonel Nelson W. Green, formerly of 
this village? Ifso, state when you beceme acquainted with 
him, and how well you have known him since that time. 

A. Tam well acquainted with him; I first became acquainted 
with him when he first came here, I think in 1860 or in theearly part 
of 1861, and saw him very often during all the time that he resided 
in this place; I transacted business and drew papers for him and 
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had to do with him about raising the regiment in 1861 here; re- 
ceived moneys for — paid them over to him or according to his 
directions; visited him and his family at his house; he visited me 
and my family at my house and was frequently at my office; I met 
him at the neighbors and in social circles sometimes and conversed 
with him. 

Q. 5. In the fall of 1861 did Colonel Green, as you understood, 
while acting as colonel, shoot one McNett, who was also then in the 
regiment of which he was colonel, for an alleged mutiny in camp? 
If yea, state what official relation you had in reference to such shoot- 
ing. 

A. He did shoot MeNett, as I understood, and I, as county judge, 
issued the warrant for the arrest of Colonel Green for the shooting 
of MeNett; I took the bond of recognizance for his appearance on 
that charge; I think I was one of the members of the court of oyer 
and terminer of Cortland county when the case was tried; I was 

a member of all the courts of oyer and terminer held in 
2015 Cortland county from the fall of 1861 until his case for the 

shooting of McNett was finally disposed of, in about the vear 
1866 or 1867; the case was called up at every term in the oyer and 
terminer and was put over at each term until it was finally tried 
and disposed of. There were two courts of oyerand terminer held 
each year in Cortland county during that time. 

Q. 6. Was he indicted on that charge; and, if so, what was the 
indictment for and when found ? 

A. He was indicted, at the first court having a grand jury after 
the offense, for assault and battery with intent to kill; that is my 
recollection. 

Q. 7. What public position did you occupy, if any, in relation to 
military preparations which were made in the county during the 
late civil war? If you state that you occupied any, state when it 
commenced and how long it continued. 

A. I occupied the position of a member of the committee ap- 
pointed by the board of supervisors of Cortland county for the pur- 
pose of raising troops to fill the quota of Cortland county, except 
the town of Solon; | was appointed about the year 1864, and it con- 
tinued, I suppose, until the close of the war; I was also appointed 
commissioner by the Governor of New York to superintend the 
draft, and in that capacity I heard the excuses of men who had been 
returned as liable to be drafted for a month or two prior to the 
draft, which I afterwards superintended for the county of Cortland, 
and which took place; as a member of the committee for raising 
volunteers I was appointed a subcommittee to sell to the town of 
Solon the surplus men the committee had enlisted, after filling the 
quota of all the other towns of the county, and I sold thirteen such 
surplus men for seven hundred and twenty-five dollars apiece. 

Q. 8 Were you conversant with the raising and organ- 

2016 izing of the 76th Regiment of New York Volunteers, raised 
here in the summer and fall of 1861? If so, state what you 

had to do, if anything, and how much you knew of the proceedings 
in the raising and organizing of the regiment. 
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A. I knew of the organizing of the 76th regiment, raised in this 
county in the summer and fall of 1861; I signed a recommendation 
for Green, with others, when they attempted to start a regiment. I 
was up at the fair grounds where the camp was established when the 
men came together; I was up there from time to time while the 
regiment was being formed, and was called upon from time to time 
to go there by some of the officers of the regiment, in my official 
apacity as surrogate and county judge, for the purpose of appoint- 
ing guardians for minors who were enlisting, so that the guardians 
could consent to the enlistment; I also joined the squad of men at 
Squire’s Hall, to be drilled by Colonel Green and Heman F. Robin- 
son, who had both been cadets at West Point, and by Carmichael 
(James C.) and Byron Mudge; we went there from time to time 
before the regiment was formed and were drilled in military exer- 
cises. 

Q.9. You say you signed a recommendation for Green with 
others; what was that recommendation for? 

A. It was to give the persons who might wish to volunteer in the 
regiment to be formed confidence in Colonel Green as to his being a 
man educated and versed in military tactics at West Point, and to 
his being a fit and suitable man to get up a regiment. I can only 
state my impressions as to that recommendation; I have not seen 
the recommendation in a good many years and do not remember 
how it reads; therefore I only wish to be understood as giving my 

impressions in regard to the recommendation. 
2017 Q. 10. Was Colonel Green the active and leading man 
in forming the regiment and disciplining those men in the 
drill squads? 

A. He was; Robinson, Carmichael, and Mudge were under him, 
and the rest of us were under the whole of the four. 

Q. 11. What was the military name of the commander of the 76th 
regiment on the fair ground at Cortland ? 

A. Camp Campbell, I think. 

Q. 12. How frequently were you in thecamp of the regiment after 
it went into camp ? 

A. I was there very frequently ; every day or two or few days ; 
I cannot state how often. 

Q. 138. Who was in command as the highest officer of the regiment 
at the camp? 

A. N. W. Green. 

Q. 14. In what capacity at that time did James C. Carmichael, 
Heman F. Robinson, and Byron Mudge, then of this village, oc- 
cupy in the regiment of which you say Col. Green was the com- 
manding officer ? : 

A. They acted as subordinate officers to Col. Green in the -regi- 
ment; I think Mr. Robinson acted as adjutant ; I cannot state what 
positions the other two occupied. 

Q. 15. Were they connected with the regiment under Col. Green 
during its formation? 

A. They were. 
Q. 16. When you were in camp state whether or not you saw 


7 
» 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 685 


these men named acting in official capacities subordinate to the com- 

mand of Col. N. W. Green in matters connected with the camp or 
regiment ? 

2018 A. They were acting in subordination to Col. N. W. Green 
in the camp, on parade, and marching through the village 

streets. 


Proceedings adjourned until 1 o’clock p. m. 


1 o’CLOCK P. M. 
Convened pursuant to adjournment. 
Present: As before. 


Examination of Hiram CRANDALL resumed: 


Q. 17. Do you know anything of the origin of the driven well, so 
called? If so, state what you know about it. 

A. I know something about it; | heard Green (N. W. Green) say 
that he thought he could get water for his regiment when they went 
South by making a hole in the ground with an iron rod and by in- 
serting a pipe in the hole, with a pump on the top of the pipe, and 
I heard it talked that Green stated or thought that he could get 
water in that way ; the idea was ridiculed by these various persons 
who heard Green talk about it and by myself also; I was going up 
to Camp Campbell one day from the village here, passing the resi- 
dence of Col. Green, nearly opposite the carding-machine of Mr. 
Dibble, and I saw J. C. Carmichael’s horse and wagon, with some 
articles in it, in the rear of Green’s house—northerly of his house, 
I should say; I saw J. C. Carmichael, Heman F. Robinson, and 
Byron Mudge erecting apparently some structure for putting down 
a driven well, and I was informed that they had been detailed to 
make experiments by Col. Green as to the feasibility of his plan of 
getting water by making a hole in the ground, putting in a pipe 

with a pump on top of it, and pumping water out of the hole 
2019 in that way; I heard that they succeeded in getting water in 

that experiment; I was afterward on the fair ground at Camp 
Campbell and inspected a driven well there which had been made 
after Green’s idea, and which was used by Julius A. Graham and 
Wheeler, who had the contract for victualling the regiment; it 
worked well apparently, and was used to supply water for cooking 
and other purposes of the regiment there. 

Q. 18. When was it, in reference to the experiment at Col. Green’s 
house in making the driven well, that Col. Green stated to you his 
ideas and method of getting water for the regiment to take with 
them ? 

A. It was prior to the assembling on the fair ground of the troops 
and prior to the two wells being made that I have mentioned. It 
was after the surrender of Mulligan, on the Missouri river, to the 
rebels for want of water, as stated in the reports, and it was after 
accounts had been published in the newspapers stating that the 
rebels, when they retreated before the Union troops, had poisoned 
the springs and wells in Virginia, as I recollect. ‘This was in the 
summer or fall of 1861. 
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Q. 19. Were there any other persons other than yourself and Col. 
Green present at the making of the statement by him? 

A. I do not recollect. It occurred, I think, in Mrs, Emeline B. 

Reynolds’ parlors on West Court street, in this village. 
2020 (). 20. Please state, further, whether that statement was the 
first knowledge or information you had received of such a 
process of obtaining water. ) 

A. I do not think it was. I think I had heard it talked that 
Green had made that statement. 

Q. 21. Did you hear it so talked just a short time before Green 
made the statement to you, and in such talk was the credit of that 
process of obtaining water given to Green; and, if so, how was it 
regarded ? 

A. It was but a short time before the conversation, if I heard it 
before, and when I heard it the credit of the notion was always 
given tu Colonel Green, and it was talked among those I heard con- 
verse on the subject, about the time of my conversation with Green 
on that subject, that the scheme was a visionary one and imprac- 
‘ticable. I entertained exactly the same idea and so expressed my- 
self. 

(). 22. State, further, whether Colonel Green’s description of the 
process for obtaining water was such that, assuming its practica- 
bility, you could have followed the description given in putting 
down a well by the process he described. 

A. I could. } 
2021 (. 23. Do you know how driven wells that are now com- 
monly in use in the village of Cortland and elsewhere are 
made? 

A. I do. 

Q. 24. How do they differ from the process that Col. N. W. Green 
described to you in 1861, as you say, if they do differ? 

A. The ordinary mode of putting down a well now is by driving 
an iron gas pipe having its lower end perforated with holes or slots 
and having a steel point with a shoulder on the upper end of the 
point, or near it, so that the point fits into the gas pipe which sets 
on the shoulder of the point, and driving the gas pipe thus perfo- 
rated and pointed into the ground and into the water standing in 
the ground; then by attaching a common iron pump to the top of 
the gas pipe the well is made; but in localities where cobble-stones 
or other difhiculties Interfere with the driving of a gas pipe an iron 
rod is still used in the first instance and the hole made through 
these ditliculties, and then the iron rod is withdrawn from the hole 
and the gas pipe with the perforated lower end and steel point is 
then inserted and driven to the necessary depth, and the pump 
then attached to the gas pipe at the upper end, and the well is made, 

Q. 25. ‘The second process that you have described, with the ex- 
ceptions of the perforated point, was like the process suggested by 
Colonel Green, was it not? 

A. The second process is like the process suggested by Green, 
except the steel point and the perforations in the lower part of the 
pipe. 
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Q. 26. What did Colonel Green say, if anything, at the time of 

this statement, as to his own belief of the practicability of the process 
for obtaining water? 

2022 A. He said he was confident he could get water by the pro- 
cess he described. 

Q. 27. State whether, after you heard the statement from Colonel 
N. W. Green and during the fall, the process of obtaining water in 
the way described by Colonel Green was a topic of conversation here 
in the community ; and, if so, state to what extent it was publicly 
talked about, to your knowledge. 

A. It was a topic of conversation here to some extent. I cannot 
say how extensively. He had gas pipes cut off so that they were five 
or six feet in length, so that they could be transported conveniently 
from place to place on their march and screwed together wlren wanted 
for use to make a well with. I saw the gas pipes so prepared on 
their way to the depot about the time the regiment left for Albany. 
I refer to Colonel Green. 

Q. 28. How was the result of the experiment mentioned in prov- 
ing the practicability of obtaining water by that process received 
here in the community as to its being or not a new process of obtain- 
ing water ? 

A. It was received as a new process of obtaining water and was a 
uniform surprise. 

Q. 29. Who, so far as you know, was publicly conceded to be the 
originator or inventor of that process of obtaining water, and whose 
process was it called,in what you heard said of it during that fall 
and the following year or two? 

A. N. W. Green; and it was called Green’s process for getting 
water. 

Q. 30. Before the experiments were made for testing the 

2023 practicability of Green’s process of obtaining water his as- 

sociates expressed their disbelief in its practicability. Please 

state which of his associates expressed their disbelief, so far as you 
remember. 

A. They all did that I heard speak on the subject. I heard 
severai, but cannot specify their names. I do not remember. 

(). 31. State the date of the arrest of Colonel Green for the shoot- 
ing of McNett, as you have testified to the date of his being ad- 
mitted to bail, and who his sureties were. 

A. I cannot state either of those dates accurately without consult- 
ing the records. It was in the fall of 1861, I think, in the month of 
October, within a few days of the shooting referred to. Some fifteen 
or twenty names were on the recognizance. Most of the officers of 
the regiment signed it. 1 cannot remember the month, nor the day 
of the month. The recognizance, I think, was taken the next morn- 
ing after the warrant was issued. 

(). 32. State whether you have knowledge of what Colonel Green 
did and how much he did, and what portion of his time was spent 
in the raising and organizing of the 76th regiment. If so, state 
what you know in these respects. 
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A. I have knowledge of the work he did in raising 

2024 the 76th regiment; he spent apparently his whole time 

in raising and drilling the regiment, so far as I know, and 
attended to no other business. 

(). 33. State how the oecurrence of the McNett affair affected the 
community here in point of excitement—whether it divided the 
people here into parties for and against Colonel Green in reference to 
the matter; and, if so, how generally the division prevailed through 
the village and county, and what the intensity of the feelings for 
and against were, and how long they continued with reference to 
the date of Colonel Green’s trial on the indictment for the shooting 
of McNett in April and May, 1866? 

A. The shooting of McNett occasioned a very high state of excite- 
ment in this vicinity and extending through the county ; the Dem- 
ocrats were most all against Green, and it was rumored around that 
they would go to the camp and lynch him. They talked as though 
he ought to be hung. The rumor reached the camp and they sent 
to Truxton for the cannon which was there to protect themselves 
from an expected attack from those who wished to punish Green. 
A few Republicans sided with the Democrats in condemning the 
action of Green in the shooting. Green’s friends talked loud and 
long in sustaining order in the camp and in arguing that the state of 
affairs at Camp Campbell, where the Seventy-sixth regiment was en- 
camped, was bordering on a mutiny headed by McNett, and that Mc- 
Nett’s refusal to obey Colonel Green’s orders was done by McNett 
with a view of bringing on an open mutiny in the camp, and that 
in that emergency Green was justified in having his orders obeyed 
at the muzzle of the pistol. Everybody, man, woman, and child, 
were excited and took sides, toa large extent, in the controversy. 
‘There was no exception, so far as I observed. McNett had sent on 
charges against Green to Albany previous to the shooting. The 
result of it all was that Green was suspended from command and 

General Wood was sent here by the Governor to take 
2025 command of the regiment; after the shooting took place, and 

while the excitement was at its highest point, Mr. Porter, a 
Democrat, then of Homer, called upon me in my official capacity 
ahd requested me to go to the Messenger House (it then was the 
Eagle ‘lavern), to which McNett had been reinoved after the shoot- 
ing, and administer an oath to MeNett for the purpose of issu- 
ing a warrant for the arrest of Green for the shooting of McNett; I 
told Mr. Porter it was not my business to issue warrants in such 
cases and take examinations, and that he should go before a justice 
of the peace, but that if McNett appeared before me and made com- 
plaint I would issue the warrant; Mr. Porter and Mr. McNett soon 
appeared before me in my office; I administered an oath to Mr. 
McNett and issued a warrant upon his affidavit for the arrest of 
Green ; | was then informed by Mr. Green’s counsel, Mr. Ballard, 
that Colonel Green would be at his house the next morning with 
some sureties to go on his bond for his appearance at court, and re- 
quested me to go up there the next morning and take his recogni- 
zance for the purpose of saving any ill feeling and the consequences 
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which might result from bringing Green through the streets under 
arrest; a copperhead demonstration was expected against Green 
when he should be brought down in the custody of the sheriff through 
the streets; the next morning I went up to Green’s huuse, at the 
north end of this village, and he and several others signed the re- 
cognizance; I then went from there on to Camp Campbell and other 
officers of his regiment there signed the bond, and I let him to bail 
upon that recognizance; the excitement continued until his trial in 
1866; it would die down between the courts, but whenever the courts 
were held the fever seemed to be up; at every term of the oyer and 
terminer the indictment was pressed for trial by the district attorney 
and McNett’s counsel, and during the time from when the indict- 
ment was found until the trial at every oyer and terminer it was 
sworn off by N. W. Green, or on his behalf, on the ground of the 

absence of the officers and men of his regiment, who were 
2026 alleged to be necessary witnesses for Green on his trial, ex- 

cept, perhaps, one or two terms when he himself was absent 
in the service; I may be mistaken as to its being sw orn off at every 
term, but that is m y present impression. 

Q. 34. Was the shooting of McNett followed by other controversies 
here involving Colonel Green, to your knowledge. If so, give such 
statements of them as you are able. 

A. It was; he was sued by Elijah Wheeler for livery bill for teams 
used in going to and from Camp Campbell and the village by Green 
and his officers; he was sued in a justice’s court in the town of Solon ; 
when the trial day came on Green or some of his family were sick, 
so that he could not go without great impropriety; F. D. Wright, 
his counsel, was unable to go for some reason; judgment was taken 
by default; the case was appealed to the county court upon atftida- 
vits; Solon is nine or ten miles east of this place; all the parties 
resided here ; I ordered a new trial in the case, setting the judgment 
aside, before a justice in this place, on a certain day; the Justice in 
this place was named Stephen Brewer and the justice in Solon was 
named Samuel McGuire; the plaintiffs did not appear before the 
justice where I ordered it, and the suit went down; he was 
again sued by the same parties on the same account in the 
town of Homer; he had a litigation with Thomas G. Meacham 

for libel or libel and slander; Meacham was the Episcopal 
2027 clergyman here in 1861; in the libel suit Green, from 

time to time, examined witnesses as they came home on 
furloughs from the army, and the papers showed that he drew 
up a portion of them himself. That suit dragged along in the 
courts until after his trial on his indictment. He also was obliged, 
in consequence of the shooting of McNett, to give bail at Albany 
before Judge Gould on account of an allege d irregularity in the first 
recognizance taken before me. The recognizance w hich I took was 
drawn up by Judge A. P. Smith, who bad been a district attorney 
of the county of Cortland, according to my recollection. He also 
was compelled to appear before a court of inquiry held in Albany, 
and from there he went on, I think, with his regiment to Washing- 
ton, and after being there a few mouths in command of his regiment 
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he was suspended from command. Commissions were sent, I think, 
to various places in the South where his witnesses were supposed to 
be, but the witnesses being on the move constantly the commissions 
were not executed so as to allow the case to come on to trial till 1866 
or 1867. He was in a controversy with the authorities at Washing- 
ton and those at Albany from the time he was suspended until the 
time of his trial in regard to his being restored to his command and 
also in getting pay for his services, and he was engaged in making 
journeys to Washington and to Albany and in looking - the law 
as to his cases, the military law as to his being suspended and the 
law as to his criminal case and his libel case, and in consulting his 
lawyers about his different cases, 1 should say, the greater part of 
his time. He was also in a controversy with the Episcopal chureh 
here, where he was a member, before the bishop of this diocese on 
the complaint of Thomas G. Meacham, and the result of that was 
that he was expelled or excommunicated from the church. The 
minister (Meacham) had reprimanded him for the intemperate lan- 
guage he had used with reference to Democrats who sympathized 
with the rebellion, and Green said that if the Episcopal Church re- 
quired him to call them anything but rebels—or to that effect—the 
church might go to hell. 

Proceedings adjourned until Friday, August 13, 1880, at 9 o’clock 
a. m., at this place. 


2028 Fripay, August 13, 1880—9 o’clock a. m. 


Convened pursuant to adjournment. 
Present: As before. 


Examination of Hiram CRANDALL resumed: 


Q. 35. Was it stated on the appeals in the cases against Nelson W. 
Green decided before you and did it appear why Colonel Green was 
sued in the town of Svulon, the parties having resided in this town? 
Please state what there was about it. 

A. Wheeler and Terry were Democrats; Green was Republican ; 
Solon was strongly Democratic and the justice there was strongly 
Democratic. The Democrats were violently opposed to N. W. Green 
after the shooting of McNett, and some Republicans a!so. Justice 
Brewer was Republican. 

Q. 36. How frequently after Colonel Green’s return to Cortland in 
1862 down to his trial on the indictment in 1866 did you see and 
converse with him? 

A. Very frequently; several times a week; nearly every day 
when he was here. 

(). 37. Did he resort to you for advice, legal or otherwise, under 
the difficulties surrounding him and growing out of the controver- 
sies spoken of ? 

A. I do not think he did resort to me for advice. 

(Q. 38. Did he resort to you to assist him in selling or mortgaging 
his property in order to raise money to carry on his defense in the 
several actions spoken of? If so, please state what was done. 
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2029 A. He resorted to me to assist him in buying the farm 

‘alled the Etz place, where he lived in 1861, and also to assist 
him in raising money by mortgaging and selling his property to 
support himself and family and to carry on the litigation he was 
engaged in. The selling of the property was more particularly, I 
think, for the purpose of raising funds to carry on his defense of the 
indictment for shooting McNett. He deeded the property which he 
still owned in 1866 to H. J. Messenger. ‘The money was placed, I 
think, in my hands by Messenger to pay off the mortgages which 
were on the premises. One mortgage, | think, was held by James 
A. Calvert, of this place, and one, I think, by the estate of David R, 
Hubbard, deceased, of which 1 was administrator. I am not posi- 
tive as to the last-named mortgage. One mortgage was held by 
Green’s brother; I cannot state his given name. He had been clerk 
or was clerk at the time of the county where he resided; I think his 
name was George, but am not positive. I corresponded with him, 
and my recollection is that the mortgage from Green to his brother 
was upon the property here, and also upon fifty acres of land, I 
think, in Livingston county, N. Y., on which an old lady had a life 
estate. Part of the Green mortgage to Green was paid up and the 
land here released from the mortgage and the fifty acres retained to 
secure the balance of the mortgage. The balance of the money, 
after paying these mortgages, was drawn upon me by Green as he 
desired. 

Q. 39. The Etz place was the place at the carding-mill where the 
experiment was made, was it not? 

A. That was part of what he bought of the Etz farm. 

Q. 40. Green purchased that place prior to the fall of 1861, did he 
not, and did he buy any other property after that within the county 

or elsewhere? 
203 A. Ido not remember at what time he bought it, but he 
was in possession of the house prior to the fall of 1861. He 
did not buy any real property in the county of Cortland or else- 
where that I know of after the Ktz property. 

Q. 41. About how many acres were there in the property that you 
sold where Colonel Green and his family had mainly resided here 
in Cortland from 1861 during his stay here? 

A. I should judge there was somewhere between seven and ten 
acres of the land which I assisted him in selling to Messenger, but I 
may be mistaken as to the amount. 

Q. 42. When was the place finally sold by Green for the purpose 
of raising money, as you have stated ? 

A. About October, 1866. 

Q. 43. Can you state what it realized by the sale to Messenger 
over and above the incumbrances? 

A. lam not certain that I can. The book in which I think had 
an account of this I cannot find, but on my cash book I find that on 
the 8th of November, 1866, I received on check from Messenger 
bank, in Green matter, six hundred and thirty-seven dollars and 
ninety-nine cents, which, I think, was the balance going from Mes- 
senger to Green after the incumbrances were disposed of and paid. 
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Q. 44. When were these mortgages on Green’s place given, giving 
their dates and amounts? 

A. The mortgage given by N. W. Green and wife to James A. 
Calvert was dated November 25th, 1862, for twelve hundred dol- | 
lars, recorded November 25th, 1862, in the Cortland county > 
clerk’s office, covering fifty acres of land in the town of Spring- ' 
water, Livingston county, N. Y., and also upon eight onl one- 
half acres of land in Cortlandyille, N. Y., including the dwell- 
ing-house occupied by Green in 1861. The second mortgage 

was given by N. W. Green to David R. Hubbard, dated 
2031 October 25th, 1864, for eight hundred dollars, recorded Oc- 

tober 26th, 1864, at 11 o’clock a. m.; it covered the same 
lands mentioned in the Calvert mortgage. The third mortgage was 
given by N. W. Green to George W. Green, dated: February 20th, 
1866, for fifteen hundred dollars, and covered the same land men- 
tioned in the Calvert and Hubbard mortgages. The release by George 
W. Green of the eight and one-half acres in Cortlandville from the 
mortgage was dated October 13th, 1866, and recorded November 3d, 
1866; it was acknowledged October 22d, 1866; the Calvert mort- 
gage was discharged November 3d, 1866. 

Q. 45. Out of the moneys realized from the sale of Colonel Green’s 
property to Messenger was five hundred dollars paid to the brother 
of N. W. Green to apply on the mortgage on the Springwater fifty 
acres ? ae 

A. My recollection is that I sent him five hundred dollars to 
apply on the mortgage of George W. Green on both pieces, and the 
eight and one-half acres was thereupon released from that mort- 
gage. The five hundred dollars was part of the Messenger pur- 
chase-money. 

Q. 46. Had Colonel Green any other property except his house- 
hold furniture that you know of at that time? 

A. No: he had not, that I know of. 

Q. 47. After Colonel Green returned to Cortland in 1862, state 
whether he mingled freely with the people here, as he had formerly 
been accustomed to. 

A. He did not. 

Q. 48. Do you know where what is known as Messenger Place was 


located from 1861 to 18662 If so, please state, & 
A. Tdo. Tt was situated on the west side of North Main street, 

in Cortland village, on the corner where Main street turned off 

toward the northwest, towand the oanding machine, and it extended 

on the read towards the canting machine to Dibble’s house lot, per 

haps ten or fifteen rods from the turn, and extended south from the = 

turn fen or fifteen rods and possibly twenty reds each way, 
2082 Q. 49. And were you acquainted with Main street in this 


Village and its extension north towards Homer up to and 
past the premises formerly owned and occupied by Colonel Green, 
on the easterly side of the street, being the premises upon which he 
lived at the breaking out of the war? 
A. I was. ~- 
Q. 50. State whether there was, from 1861 to 1867, any sidewalk 
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along the street from Green’s house spoken of, on the easterly side 
of the street, down to the post office in the village? If so, state 
upon which side or sides along over that distance. 

A. From Green’s house southeasterly to the turn on the north- 
easterly side of the street, and south on the easterly side of. Main 
street to where Grant street now is, and down nearly to the marble 
factory of Benjamin Brothers, there was no sidewalk in 1861 nor 
for several years afterwards. For the rest of the distance to the post 
office on the east side there was a gravel or dirt sidewalk in 1861. 
There never has been any sidewalk from Green’s house down to the 
turn on the northeasterly side of the street up to this time, as I 
knew of. From the turn down to Grant street there is not at this 
date and has not been much of a sidewalk. From Grant street 
down to the post office, on the east side of Main street, there is and 
has been for quite a good many years a walk of plank or stone; on 
the west side of Main street there has been a walk of gravel, plank, 
or stone from the corner down to the post office, I should say, since 
1861. From the Messenger corner running northwesterly, on the 
south side of the street, in 1861, there was a graveled walk, but I do 
not think it was a gravel walk to the carding machine, but for a 
good many years there has been a plank or gravel walk from the 
corner to the carding machine. 

Q. 51. Did Henry Bates and Henry Woodruff, during the years 
1862 and 1863, own property situate on the easterly and northeast- 
erly side of Main street, where you say there was no sidewalk at 
that time? 

A. Mr. Bates did own where Mr. Woodworth now .owns, north 

of the turn. Mr. Woodruff lives now and did then south 
2033 of the marble factory, and there may have been a sidewalk 

there then; there probably was, of dirt or gravel, the same 
as from that down to Mill street. I can only state these facts about 
walks from my best recollection. 

Q. 52. On which side of the street were foot-passengers accustomed 
to walk, from 1861 to 1866, from Green’s house down to and past 
the Messenger place ? 

A. On the west side exclusively, I should say. 

Q. 538. Do you remember that there was an experiment made by 
James Suggett in front of what is known as the engine house here, 
in LS6Sor 1S61,to make a well? And, if so, state what became of it, 
and whether it was abandoned or not, 

A, T think there was an effort made, but it was not successful, 
and, I think, was abandoned; I cannot state what year it was put 
dewn, Tam not certain it was made by Mr. Suggett, [am not 
clear on the subject of the first efforts there. 

Q. 54. Do you remember of contributing something for a sword 
to Byron Mudge? And, if so, state whether it was done while he was 
an officer of the 76th regiment. Please state what there was 
about it. 

A. I have a recollection that I did contribute something towards 
the purchase of a sword to be presented to Byron Mudge as an of- 
licer in the 76th Regiment of New York Volunteers. 
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WE —--Q_IAA Daal the mrea and elficers of the THA Regiment New 
York Volunteers have thei mates whale at Camp Camp» 


\. Asa general thing they did, according to my recollection. 
(. 56. Were eminent counsel employed to assist the district attor- 
ney in the trial of Gol. Green’s indictment, and was extraordinary 
elforts made on the part of the people in the trial of the indictment 
as well as on the part of the defense? 
A. Yes. 
Proceedings adjourned until 2 o’clock p. m 

2 o’CLOCK P. M. 
Convened pursuant to adjournment. 
Present : As before. 


Examination of Hiram CRANDALL resumed: 


Q. 57. Were you acquainted with William Andrews, of Homer 
wi r “om a justice of the peace in 1862, and is he now deceased ? 
I was. 


o 58. Are you somewhat acquainted with his handwriting ? 

A. I am. 

Q. 59. TL show vou the docket of said Justice Andrews, kept by 
him in the year 1862, and refer you to the case of Wheeler & Terry 
against Nelson W. Green (Elijah Wheeler and James C. Terry), and 
ask you if the record of that case isan the handwriting of said jus- 
tice, 

A. It is, on pages 85, 112, and 116. 
9035 Q. GO. Do you recognize that as the original docket of said 
just! ce v 
A. 1 think it is. 
Direct examination of this witness closed. 
Cross-examination : 


X Q. 60a. You stated on your direct examination that you be- 
came acquainted with Nelson W. Green on his first arrival here in 
this town; state how that was. 

A. I became acquainted with him on his first arrival in this 
town. 

X Q. 61. What led to your acquaintance ? 

A. I do not know any particular circumstance. I was a resident 

here and he came here and we became acquainted. 


2036 X Q. 62. You met him frequently while he resided here in 
society, did you not? 
A. i did. 


X Q. 63. At what places? 

A. At his house, at my house, and, probably, at other neighbors’. 
do not remember now ; also in the streets and in my office. 

X Q. 64. Did you meet him occasionally at the residence of James 
A. Schermerhorn in this village, and at the residence of other per- 


+ 


sons in this village ? 
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A. Takk T de nod swear abdsohaiely that T met Aha ai other 
hoarsen thar James <A. Sohearenhore s and these TU Rave mentioned, 
Dart E think 2 dict. 

X Q 63. Died these social meetings ocear during the whole period 
of time he resided here in Cortland, from 1559 up to about 1Se7 ? 

A. Yes; more or less. 

X Q. 66. About how frequently did you meet him thus socially ? 

A. Once in a week or two at his house, my house, or some of the 
neighbors; that was so for a time until his troubles oppressed him 
and then I did not meet him so often, except at the houses of his 
particular friends—those who remained his friends after the shocting. 

X Q. 67. What class of persons constituted his particular friends 
after the shooting? 

A. They were Union people who did not condemn him for the 
shooting of McNett before his trial. 

X Q. 68. Was not Green’s failure to meet and mingle freely with 
the citizens of Cortland due in part to the fact that he had estranged 
and affronted many persons with whom he had been on friendly 
terms at one time by his intemperate language and harsh conduct? 

A. Yes. 

X Q. 69. At the time of the shooting of McNett by Colonel Green 
did you not understand that McNett was under arrest and in con- 
finement in the guard-house at Camp Campbell or in his, MeNett’s, 
quarters in the camp, and that immediately preceding his arrest 
McNett had preferred charges against Colonel Green to the Gov- 

ernor or the military authorities of New York State, at Albany, 
2037 and that McNett had disclosed to some person the fact of lis 

making such charges against Colonel Green and that that 
person had informed Colonel Green of MeNett’s action in respect 
thereto, and that these facts and circumstances led to ard produced 
the arrest of McNett by Colonel Green’s orders? 

A. I understood that McNett had obtained leave of absence to 
visit the place from which he came to obtain more men for the regi- 
ment, and that instead of going to Cattaraugus or Allegany counties 
for the men he went to Albany and preferred charges against Colonel 
Green, and that in a conversation between Green and McNett Green 
charged him with getting this leave of absence fraudulently, and 
ordered him to his quarters under arrest, and that then McNett re- 
fused to go and then the shooting took place. 


Just previous to the last answer Hon. Milo Goodrich came in 
and continued his appearance for complainants in this case. 


X Q. 70. MeNett had been confined in some structure within the 
limits of Camp Campbell, under arrest, as you have stated, several 
hours at the time of the shooting took place; Colonel Green had 
ordered McNett to retire away from the door of the room in which 
he was confined, and he had refused to so retire, whereupon Colonel 
Green aimed his pistol and discharged it, the ball or missile there- 
from striking the structure immediately over the door where McNett 
stood; that then Colonel Green repeated the order to McNett to retire, 
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and, upon his not doing so, aimed his pistol at MeNett and shot him, 
the ball striking him in the face; is not this so? 

A. That is substantially the way I understand it. 

X Q. 71. MeNett was charged with no other offenses than that he 
had obtained a furlough upon the pretense of going home to recruit, 
and of employing the leave of absence thus obtained in gving to 
Albany to prefer charges against Colonel Green, and had, after his 
arrest therefor, disobeyed the order of Colonel Green to retire from 
near the door of the place of his confinement, was he? 

A. He was, as I understood it. 

2038 X Q. 72. What other offense ? 

A. With inciting his men whom he brought here to mutiny, 
and that he was, at the time he was ordered back into his quarters, 
making signs and motions to his men; that he had met several 
times some of the copperhead element at the Eagle tavern here, 
with a view of a scheme for taking possession of the regiment and 
conspiring to turn over the regiment to the rebellion. 

X Q. 73. That was the defense of Colonel Green to the indictment 
and upon his trial for the shooting of McNett, was it not? 

A. It was one branch or so of the defense, as I understood it. 

X Q. 74. Was there any other defense as you understood it? 

A. I suppose there was. 

X Q. 75. Was there any other defense upon the facts and upon 
the merits as you understood it ? 

A. There was the defense that he was not answerable to the civil 
law, but to the military law, and I suppose that would be a defense 
upon the merits as far as this indictment was concerned ; I do not 
remember of any other defense upon the facts and merits. 

X Q. 76. Was there any other defense upon the law, as you now 
remember; if so, state it? 

A. I think there were two or three; one, I think, was an objection 
to the grand jury—that.it was not properly constituted; I think 
another was that the proclamation of the sheriff for the holding of 
the court where the indictment was obtained had not been legally 
published ; [am not positive that I have stated the grounds of these 
pleas in abatement correctly or not, but there were two or three 
pleas in abatement interposed to the indictment. 

X Q. 77. What signs, if any, did MeNett make to his men, and 
what men, if any, were discovered to have observed the signs made 
by McNett previous to the shooting? State what you know about 
it. 

A. I know nothing about it. 

X Q. 78. It was claimed, upon the trial of the indictment 
2039 for the shooting of McNett, that McNett had winked in the 

presence of Colonel Green, and this was interpreted as a sign 
indicating his disloyal and infamous purpose of inciting a mutiny 
in the regiment; marching boldly through the lines of the Union 
troops at Washington into the lines of the rebel army in Virginia ; 
is this not so? 
A. I think not, alone. 
X Q. 79. McNett subsequently entered the 151st New York State 
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Volunteers as a volunteer; served during the war with distinction ; 
remained in the service until after the war had closed; lost an arm 
in the service, and was promoted for gallant and meritorious con- 
duct upon the field, and finally became an officer of the Regular 
Army of the United States. Is this not so? 

A. I do not know; part of it I have understood to be so. 

X Q. 80. Which part of it have you understood to be so? 

A. That he volunteered in a Union regiment, lost one arm in the 
Union service, was promoted, and afterwards went into the regular 
army. 

X Q. 81. You stated on your direct examination that you were 
county judge of Cortland county from January Ist, 1860, to January 
Ist, 1868. During that period you were a member of the court of 
oyer and terminer, presiding judge of the court of sessions, judge of 
probate or surrogate, and county judge of the county of Cortland. 
I'he records of all these courts are or should be contained either in 
the county clerk’s office of said county or the surrogate’s office of the 
same, and these records are kept within five or six rods of the place 

where this examination is taking place. Is not this so? 
2040 A. That is all so except as to the distance; it may bea rod 
or two more. 

X Q. 82. You have testified on your direct examination respect- 
ing mortgages, deeds of conveyance of real estate, a release and dis- 
charge of mortgages. These are all subjects of records in the county 
clerk’s oftice, situated within a few rods of this place, are they not? 

A. Yes. 

X Q. 83. There is a statute of the State of New York requiring 
justices of the peace to keep a book called a docket, in which the 
justices of the peace of the State are required to enter in writing the 
title of each civil cause, the service of process, the appearance of the 
parties, the pleadings, or an abstract thereof when the same are not 
In writing, the issuing of a venire for the summoning of a jury if any 
is summoned, and an abstract of all the other proceedings in a cause 
down to and including the judgment. Is not thisso? 

A. Yes. 

X Q. 84. The statutes of this State also make such justice’s docket 
or a transcript therefrom, duly certified, the only competent proof 
of the facts contained therein in the courts of this State. Is not this 
so? 

A. No; not as I understand it. 

X Q. 85. Will you please mention the exception? 

A. I suppose that the papers which are mentioned in the docket 
(the original papers) could be introduced in evidence without being 
certified upon being proved to be such. I suppose, also,in case of the 
loss of a docket the substance of it may be proved by parole; I sup- 
ose the swearing of a witness in a justic2’s court may also be proved 
~ parole; the papers filed in the cause may themselves be produced 
in evidence without the production of the docket or a certified copy 
thereof. The suit itself between the parties may also be proved 
without the production of a docket or a certified copy thereof. This 
is all I recollect at present. : 

83—16 
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X Q. 86. There is also a statute of the State requiring the docket 
of a justice of the peace, after the expiration of his term of office, or 
after his death during his term of office, or at his resignation 
2041 from office, or at his removal from the town in which he 
held the office, to deposit the same with the town clerk of the 

town wherein he was justice. Is not this so? 

A. It is so. 

X Q. 87. Will you swear positively that the trial of Colonel Green 
upon the indictment for shooting McNett was postponed at each 
term of the oyer and terminer in the county of Cortland from the 
time of the indictment, in 1861 or 1862, until he was finally tried 
upon the same, in 1866, upon the application of Colonel Green ? 

A. I am strongly impressed with the belief that that was so; I 
will not swear positively. 

X Q. 88. Is it not true that the trial of Colonel Green upon said 
indictment was postponed upon the application of the district attor- 
ney for the prosecution on one or more oecasions, and for the alleged 
reason that certain commissions for the taking of testimony for the 
prosecution had not been executed and returned, and upon the 
ground that Colonel McNett, the prosecuting witness, was absent 
engaged in the service of the United States Army in the field, and 
that other witnesses for the prosecution were similarly situated ? 

A. It may be so, but, if so, [have forgotten it ; it was my opinion 
that the district attorney always pressed the indictment for trial at 
every term of the oyer and terminer. 

X Q. 89. You have stated that you were a member of a commit- 
tee appointed by the supervisors of Cortland county for the purpose 
of raising volunteers to fill the quotas of the several towns of the 
county except the town of Solon; the record of the appointment of 
that committee is a part of the record of the board of supervisors of 
the county of Cortland for the year 1864, the date of the appoint- 
ment of the committee mentioned by you, and these records may be 
obtained and produced to prove that fact; is not this so ? 

A. I suppose it is so. 

X Q. 90. You stated that you were also appointed commissioner 
by the Governor of New York to superintend the draft; have you 

had a certificate of that appointment? 
2042 A. I have had a certificate or notice of that appointment. 
X Q. 91. What has become of it ? 

A. I think it is in my office; I have not looked for it. 

XQ. 92. You also stated that you were the subcommittee to sell 
the town of Solon the surplus men the committee had enlisted after 
filling the quota of all the other towns of the county; was any record 
made of your appointment as such committee; and, if so, where was 
such record made and kept? 

A. I think Delos McGraw was the secretary of this committee to 
raise volunteers; I think in his minutes would be found my ap- 
pointment, but I do not remember. 

X Q. 98. Did this committee mentioned by you, of which you 
were a subcommittee, make a report? If yea, to whom was the 
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same made; was the same in writing, and where and in whose cus- 
tody was the same deposited, filed, or kept ? 

A. The committee did report in writing to the board of supervis- 
ors, and after the report was made the proper place for the keeping 
of the same would be among the records and papers of the board of 
supervisors, in this village, within a few rods of this place. | 

X Q. 94. The appointments of guardians for minors enlisting in 
the Seventy-sixth Regiment N. Y. Vols., so called, and the proceed- 
ings had in relation thereto are all matters of record in the surro- 
gate’s office of the county of Cortland, situated in this village, within 
a few rods of the place where this examination is being held ; is not 
this so? 

A. Letters of guardianship and petitions granted by the surro- 
gate should be filed in his office, but those granted by the county 
judge should be filed in the county clerk’s office. 

X Q. 95. How frequently did you meet with other citizens of the 
village at Squires’ Hall for squad drill, as testified to by you. and 
whom did you observe there giving instructions in the capacity of 
drill-master? State fully. 

A. I cannot state the number of times; I weut as often as 

2048 I could, and was drilled with other men until they went up 

to the fair ground ; the men who controlled us were Heman 

F. Robinson, J. C. Carmichael, and Byron Mudge, who had charge 
of the squads. : 

X Q. 96. Were each of these several gentleman last mentioned by 
you prominent, and did they take an active part in the instruction 
of the citizens in military tactics and exercises then in vogue in this 
village, and did J. C. Carmichael subsequently enter and become 
lieutenant colonel of the 157th N. Y. Vols., and did Byron Mudge 
subsequently enter the 185th N. Y. Vols. as an officer in that regi- 
ment? 

A. Yes; substantially as I understood it. 

X Q. 97. In whose handwriting was the recommendation men- 
tioned by you—signed by yourself and others—and upon whose 
solicitation or procurement did you sign the same, and by whom 
was the same signed besides yourself? 

A. I cannot tell in whose handwriting the recommendation was, 
nor by whose procurement or permission I signed it; all I can say 
as to who signed it is from recollection ; it was signed by the lead- 
ing Union men of this village; the men I have in my mind as being 
active in it was Horatio Ballard, A. P. Smith, and N. W. Green. 

X Q. 98. Did you understand that Col. Green desired you and 
others to sign the recommendation in question, and were it done in 
part in accordance with his wishes and at his solicitation ” 

A. I think so. 

X Q. 99. You have stated that you were very frequently at Camp 
Campbell while the 76th regiment was stationed there; what was 
the occasion of those visits ? 

A. I went up to see the officers of the regiment and see how things 
looked sometimes, and sometimes I ;went up and appointed guar- 
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dians for minors who were there without parent or guardian to con- 
sent to their enlistment so as to make it regular. 

X Q. 100. Previous to and at the time of the shooting of McNett 
by Colonel Green none of the officers held commissions ; is not this 
so? 

A. That is so, unless the authorization of Green by the 

2044 Governor of the State to raise the regiment could be called a 

commission; I think they did not have commissions; I do 

not know but they did have commissions, but my impression is they 
did not. 

X Q. 101. Have you not been informed and do you not under- 
stand that the officers of that regiment held no commissions as offi- 
cers of the regiment at that time? 

A. Ido not know that I have been so informed; all I can say 
further is that my impression is that their commissions had not 
come at that period. 

X Q. 102. Do you know the date of what you term authority from 
the Governor of the State to Colonel Green to raise the regiment? If 
so, state what it was. 

A. I do not know the date; the authority I spoke of was author- 
ity to establish and maintain the post at the fair grounds in addi- 
tion to the authority to raise the regiment; that is the way I under- 
stood it. 

X Q. 103. How did you obtain your knowledge of that authority, 
and from what source is it derived ? 

A. I think it is from evidence that I have heard on the trial of 
the indictment against Green and from what the officers and others 
have said; I think I have never seen the paper. 


Proceedings adjourned until Saturday, August 14th, 1880, at 8.3 
o’clock, a. m. at this place. 


SATURDAY, August 14, 1880—8.30 o’clock a. m. 
Convened pursuant to adjournment. 
Present: D. L. Hurlbut, Esq., for complainants, and Irving H. 
Palmer, Esq., appearing specially, as before, for defendant. 


Cross-examination of Hiram CRANDALL resumed: 


XQ. 104. Have you ever seen the docket number two, purport- 
ing to be the docket of William Andrews, an alleged justice of the 
peace, of the town of Homer, before the same was exhibited to vou 
during this examination ? : 

A. I think I have. 

X Q. 105. Will you swear positively that you ever saw it? 
2045 A. I will not. 

X Q. 106. When, where, and under what circumstances do 
you think you saw it? 

A. At Homer, at William Andrews’ office, when I have been there 
to attend suits before him and to see him on other matters. 

X Q. 107. Have you ever made any examination of the docket 
previous to the presentation at this examination so as to enable you 
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now to swear that this is the same book or docket you saw on the 
occasions referred to by you? 

A. I cannot remember that I have. 

X Q. 108. Is it not quite possible that the book or docket you saw 
on those occasions was another and not this? 

A. It is possible. 

X Q. 109. You have stated on your cross-examination that you 
met Colonel Green in a sociable way between 1859 and 1867. Did 
you also meet him frequently upon the street and at your office 
during that period; were these meetings casual or business meet- 
ings? State how this was. 

A. Both. 

X Q. 110. Were the meetings at your office mainly of a casual or 
business character? 

A. I cannot state of which kind of meetings there were the most. 
I do not remember. 

X Q. 111. About how frequently did you meet Colonel Green 
during the period between 1861 and 1866? 

A. Sometimes every day, when we were both at home in Cort- 
land, and sometimes not so often. 

X Q. 112. At these meetings was the war news and the general 
topics of the day the subject of general conversation and discussion ; 
if so, to what extent? 

A. Yes; to a large extent. 

X Q. 113. From what source do you derive your knowledge of the 
relations of Heman F. Robinson, Byron Mudge, and J. C. Carmichael 
to the 76th regiment and to Colonel Green in the fall of 1861? 

A. From Colonel N. W. Green’s statements and Heman F. Robin- 

son’s, J. C. Carmichael’s, A. P. Smith’s, Charles P. Cole’s, 
2046 Horatio Ballard’s, and officers and men of the 76th regiment 

and others, and from statements in the newspapers, and 
probably from other writings which I may have read. 

X Q. 114. Do you know under whose supervision the barracks at 
Camp Campbell were constructed ? 

A. J. A. Graham and, I think, Elijah Wheeler. 

X Q. 115. Were not these barracks constructed under the super- 
vision and direction, in whole or in part, of Colonel J.C. Carmichael? 

A. They may have been. 

X Q. 116. Do you recollect the examination taken in a case of in- 
terference pending in the Patent Office, to which Byron Mudge, 
James Suggett, and Colonel Green were parties, and was that exami- 
nation taken and reduced to writing by you? 

A. I recollect it, and it was taken and reduced to writing by me. 

X Q. 117. Was that examination and interference in relation to 
the alleged invention of the driven well? 

A. It was. 

X Q.118. When and where did you first hear Colonel Green men- 
tion the method of obtaining water by driving a rod into the earth 
and water standing therein, and withdrawing the bar and inserting 
a pipe in place thereof, and attaching a pump to the pipe, and who 
was present? 
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A. It was in this village; I think in Mrs. Reynolds’ parlor, who 
lived where M. M. Waters now lives, on West Court street. It was 
in the summer or early fall of 1861, before the camp was established 
on the fair ground. 

X Q. 119. How came yourself and Colonel Green to meet there 
on that occasion ” 

A, It was a place where Col. Green and myself visited oftener 
than at any other house at that time. Mrs. Reynolds was the widow 
of my former partner, Robert O. Reynolds. Green and she were 
active members of the Episcopal churen of this place, and they 
were both strong Union people. The Episcopal church I refer to 
was usually called Grace church. 

X Q. 120. Do you intend to be understood by your last 
2047 answer that you met Col. Green on the occasion referred to 
at a social party ? 

A. I do not; it was an accidental meeting on the part of Green 
and myself, and not by appointment or invitation. 

X Q. 121. Who were present besides yourself and Col. Green, 
and who took part in this conversation ? 

A. I do not remember. 

X Q. 122. Can you name a single individual who was present 
besides vourself and Col. Green ? 

A. I cannot. 

X Q. 128. Is it your best recollection that others were present or 
not? 

A. My best impression would be that there were other persons in 
the room, but I do not remember. 

X Q. 124. Who comprised the family of Mrs. Reynolds at that 
time? 

A. Mrs. Reynolds and her daughters, Catharine and Emma, and 
some boarders—I think, Mr. F. D. Wright, Dr. Munroe Frank, and 
perhaps some others. 

X Q. 125. Do you remember, so as to be able to state, any other 
topic of conversation or anything else that was said on that occa- 
sion ? 

A. I do not. 

X Q. 126. Will you swear positively that Col. Green mentioned 
the attaching of a pump to the top of the pipe after the same had 
been driven into water in the ground ? 

A. I think that was: part of the statement; yes, 1 think I am 
positive of it. 

X Q. 127. Col. Green was sworn before you in the interference 
before mentioned, was he not, and during his examination in that 
proceeding gave a description of the process for making a driven 
well as he then claimed to have invented it? 

A. I believe so. 

X Q. 128. Is it not possible that you have associated in vour mind 
the deseription given by Col. Green of bis alleged invention on that 
examination before you with the conversation between yourself and 
him at the residence of Mrs. Reynolds as to some of the details? 

A. I may have done so. 


Seti a ae 
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2048 X Q. 129. Where did Col. Green live during his residence 
in this village ? 

A. He lived a portion of the time in a portion of a dwelling- 
house next south of the brick building now occupied by William 
Riley and then owned by Daniel Bradford, of this place, who then 
lived in the other portion of the dwelling-house referred to; the 
house stood on the site of the present Masonic Hall block. After 
that he lived in the dwelling-house on the Etz place, a little beyond 
the carding machine, on the road towards Homer; those are all the 
places I remember. 

X Q. 180. Did he not live on the Etz place, opposite the carding- 
mill, before he lived in the house of Mrs. Bradford and when he first 
came to this place? 

_ A. I think he did live in the Etz house before he lived in the 
Bradford house? 

X Q. 131. Did he not live in the Bradford house from April, 
1862, until some time in the summer or fall of 1865? 

A. He may have done so; my best recollection is that he was 
living in the Bradford house in 1862; I cannot tell when he went 
there or when he left, but in 1861 he was living in the Etz house. 

X Q. 132. What business was Colonel Green engaged in aside 
from that connected with the raising of the 76th regiment while he 
lived in Cortland, if any? 

A. Prior to commencing raising the regiment I think he was 
studying law with Judge Smith, and the buying and selling of the 
Etz place, prosecuting his libel suit against T homas G. Meacham, 
trying to get reinstated in his office as colonel of the 76th regiment, 
defending himself on the indictment and on the different suits com- 
menced against him, raising money by mortgaging and selling his 
real estate, studying up his cases, and consulting with his lawyers 
and fr iends, visiting Albany, Washington, and “George R. Green’s 
residence, out in the west part of the State, in relation to his money 
difficulties, and his indictment and the other suits make up about 
all I know of his occupation while he was here; his church diffi- 
culties also occupied a portion of his time. 

X Q. 133. Did he pursue any trade, profession, or avoca- 
2019 tion while he lived in Cortland; if so, whiat, and for what 
time? 

A. Aside from what he did in the law office of Judge Smith, be- 
fore the raising of the regiment, I know of no profession or avoca- 
~ which he followed except as colonel of the 76th regiment. 

X Q. 134. Did he not, after his dismissal from the army, appar- 
ently have considerable leisure time at his disposal ? 

A. No; I do not think he had any; he was continually occupied, 
as far as I knew, in preparing for his trials and in his efforts to get 
restored to com dat 

X Q. 135. He was never actually in the service after his dismissal 
therefrom June 2d, 1862, was he? 

A. I think he was never recognized by the higher authority to be 
in the service after June 2d, 1862, and | think was never in actual 
service after that time that I know of. 
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X Q. 1386. How many suits in justices’ courts had he, that you 
know of, from June, 1862, to 1867 1 

A. Iam not certain that he had any; the Perry & Wheeler suit 
was one; there may have been one other after June, 1862, for a stove 
used at Camp Campbell, but I cannot say but that it was before 
June, 1862. 

X Q. 137. About how much time do you say he employed in de- 
fending these two suits in justices’ courts? 

A. I donot of my own knowledge know that he spent any. 

X Q. 188. How much time should have been expended in the 
preparation for trial of these two suits in justices’ courts? 

A. I do not know how long it would take; there was a question 
in those cases unfamiliar to the profession here,and that was whether 
an officer authorized by the State to raise a regiment was individu- 
ally liable for property purchased or hired for the use of the regi- 
ment, or whether the State was liable for his contracts, as the agent 
of the State, and it might require a considerable time for a person 
to ascertain what the law was on that point, and to arrange the au- 
thorities and to collect them together in proper shape, to properly 

defend himself in the trial of such a case. 
2050 X Q. 1389. He employed able and experienced counsel, 
whose duty it was to have prepared the defense on the ques- 
tions of law you have mentioned, was it not? 

A. He did employ able and experienced counsel to try the case ; 
and if they were employed to ascertain the law of the case, in my 
judgment it would be their duty to make a brief on the subject ; but 
in the case of N. W. Green he did not have an abiding confidence in 
any counsel that he ever employed that I am aware of, and it was 
his practice and habit to examine the legal questions in his cases for 
himself, because he was unwilling to trust his lawyers ; he was afraid 
they would leave him to his adversaries or go back on him. 

X Q. 140. You do not know of your own knowledge that he pre- 
pared his own defense in these two suits, do you? 

A. I do not. 

X Q. 141. What you have stated in answer to question 139 is de- 
rived as an inference from your knowledge of the character of 
Colonel Green and from your knowledge of these cases, is it not? 

A. It is not entirely; I know the fact that he made briefs and 
studied up the law upon the questions and difficulties in which he 
was involved, except in the justices’ court cases. 

X Q. 142. Did you see any briefs made by him in these cases in 
justices’ court, and was any made by him to your knowledge? 

A. I did not see any brief, and none was made to my knowledge 
in these cases in justices’ court. 

X Q. 143. From the time of Green’s indictment for shooting of 
McNett until the close of the war, in April, 1865, McNett, the prose- 
cuting witness, and other witnesses for the prosecution, as well as 
some of those for the defense, were absent in the army in the field, 
and their attendance could not be procured at the several terms of 


the court of oyer and terminer held in and for the county of Cort- 


? 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 705 


land, at which the indictment was triable, and the same was post- 
poned from term to term on that account; is not this so? 

A. That is partially so, except that McNett was in at- 
2051 tendance at several of the terms of oyer and terminer, on fur- 

lough, as I suppose, and some of the witnesses were here at 
one oyer and terminer and some at another, but not all at one time. 
All the witnesses on both sides were never here at one term of the 
court so that the trial could go on until the case was tried, I think, in 
the spring of 1866. 

X Q. 144. On how many different occasions will you swear posi- 
tively McNett was present as a witness at the oyer and terminer after 
the indictment and before the trial ? 

A. I do not want to swear positively that he was here at any of 
them. My impression is that he was here at the North, where he 
could be reached by telegram if the case should be set down for 
trial. 

X Q. 145. Were you present at any court of inquiry, held either 
at Albany or Washington, convened to investigate charges against 
Colonel Green for the shooting of McNett, and have you any per- 
sonal knowledge of such court or courts ? 

A. No. 

X Q. 146. Were you present on any occasion when Colonel Green 
oh bail before Judge Gould,at Albany, upon theindictment against 

1im for the shooting of MeNett, and have you any personal knowl- 
edge of the giving of such bail? 

A. I was not present at the giving of bail by Colonel Green before 
Judge Gould, at Albany, on the indictment for the shooting of Me- 
Nett, but I think I have seen the papers at the clerk’s office of Cort- 
land county, taken on that occasion, but I will not swear positively 
to that. 

X Q. 147. The giving of bail before Judge Gould, at Albany, by 
Colonel Green was occasioned by an alleged defect in the recogni- 
zance, and did not necessarily occupy much time, did it? 

A. It would not necessarily. 

X Q. 148. Were you present at any court convened by the Episco- 
pal church for the trial of Colonel Green for any alleged miscon- 

duct in any way connected, directly or indirectly, with the 
2052 shooting of McNett, or proceedings before the bishop of this 

diocese in relation thereto, or have you any personal knowl- 
edge thereof? 

A. No. 


Proceedings adjourned until 1.15 o’clock p. m. 
1.15 o’CLOCK P. M. 
Convened pursuant to adjournment. 
Present: As before. 
Cross-examination of Hrram CRANDALL resumed: 


X Q. 149. Was there any other occasion than that which you have 
stated as taking place at the residence of Mrs. Reynolds in this vil- 
lage when Colonel Green described to you or in your presence the 

S9—16 
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process of making a driven well? If, yea, state when and where it 
was and who was present. 

A. I do not remember distinctly of any other occasion. 

X Q. 150. On your direct examination you spoke of an occasion 
when you were going from the village to Camp Campbell, when you 
saw J. C. Carmichael’s horse and wagon, with some articles in it, in 
the road near Green’s residence, nearly opposite the carding-mill, 
and at the same time you say you saw J. C. Carmichael, Heman ¥. 
Robinson, and Byron Mudge engaged in erecting a structure. De- 
scribe that structure and the articles you saw in that wagon. 

A. My idea is that then there were two upright pieces of scantling, 
and one across the top of them, in the rear of the house where these 
men were. That was my idea of the structure referred to. It seems to 
me that in the wagon there was a tin liquor pump or something like 
one, and a stick or two of scantling, and perhaps a crowbar. I am 
not positive. 

X Q. 151. Did you stop or halt on that occasion ? 

A. 1 did not, that | remember of. 

X Q.152. Which direction from Green’s residence was this struct- 
ure, and what was being done about this structure ? 

A. It was north of the house, according to my recollection. I do 
not know what they were doing about the structure; they seemed to 

be putting it up, I should think. 
2053 X Q. 153. Was not the structure in a northwesterly direc- 
tion from the house ? 

A. It may have been; I cannot remember. | 

X Q. 154. State anything more that you observed about the struct- 
ure, the articles in the wagons, or what the gentlemen mentioned 
by you were doing on that occasion. 

A. I have told all I now remember. 

X Q. 155. You stated on your direct examination that you have 
— informed that Carmichael, Robinson, and Mudge had been de- 
tailed to make an experiment at that place. What was the source 
of your information ? 

A. I think I was informed when I got up to camp that they were 
trying to get water under Green’s notion, and that Green had de- 
tailed them to experiment and see if it could be done. My source 
of information was from some of the officers of the regiment. I can- 
not name the person or persons who informed me. 

X Q. 156. Will you swear positively that you obtained this in- 
formation at the camp on your arrival there, and may it not have 
been acquired subsequently and from another source? 

A. I think I got information at the camp on that occasion. I 
will not swear positively as to that. It is possible that I may have 
acquired it subsequently from some other source. I think I after- 
wards talked with Carmichael, Robinson, and Mudge about what 
they had done. 

X Q. 157. You have stated that afterwards you inspected a driven 
well on the fair ground. Describe what you saw of that well. 

A. I think there was a gas pipe in the ground inside of a metal 
pipe; I think a zinc pipe with a pump on top of the gas pipe, at- 
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tached so that water was pumped from it while I was there, accord- 
ng. to my recollection. 

X Q. 158. Will you swear positively that the interior pipe men- 
tioned by you was a gas pipe, and of what material was it made? 

A. If a gas pipe it was made of iron. I will not swear eae 
it was a gas pipe. 

X Q. 159. Will you swear positively that the interior pipe was 

not an ordinary lead pipe? 
2054 A. I will not. 
X Q. 160. About what was the diameter of the exterior or 
zinc pipe? State also about the diameter of the interior pipe. 

A. I should think the exterior pipe was about an inch and a half 
in diameter and the interior about an inch. 

X Q. 161. Did the interior pipe fit loosely within the exterior 
pipe ? : 

A. I should think it did. 

X Q. 162. When was it, with reference to the time you saw Mudge, 
Carmichael, and Robinson engaged with the structure northerly 
from Green’s residence, that you saw the well mentioned by you? 

A. I should think it was within two or three weeks after. 

X Q. 163. Describe the pump you saw attached to the interior 
pipe. 

A. I think it was the ordinary patent iron pump. 

X Q. 164. How were you enabled to see the pipe to which the 
pump was attached and the exterior pipe surrounding it? 

A. By looking at them, 1 suppose, and examining them. It was 
in the daytime. 

X Q. 165. Was there a platform or support to which the pump 
was also fastened or upon which it rested ? 

A. I do not remember of seeing any platform. 

X Q. 166. Was the pump an ordinary cast-iron pitcher-spout 
pump cast with a flange upon the bottom, with arch-shaped open- 
ings above the flange and below the cy linder of the pump, through 
which might be seen the pipes employed in the construction of the 
well ? 

A. I do not remember. 

X Q. 167. Is not the pump described in the above question the 
form of pump usually used at that time for a cistern pump? 

A. I do not remember. 

X Q. 168. Who was present on the occasion when you saw this 
pump and well? 

A. I do not remember. 
2055 X Q. 169. Was the well exhibited and its construction ex- 
plained to you by any person on that occasion? State your 
best recollection. 

A. I have an impression that Julius A. Graham was there, but I 
am not positive. 

X Q. 170. State the language or its substance of anything you 
heard said by any person present at the time when Colonel Green 
first described the process or method of obtaining water by means of 
a driven well; I mean other than Colonel Green. 
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A. I told him I did not think it was a practicable idea of getting 
water in that way; I do not remember of anything that anyone 
else said, except Green and myself. 

X Q. 171. Do you new recollect anything said by any person other 
than yourself or Colonel Green on the subject of driven wells prior 
to the year 1864? If yea, state by whom it was said and what 
it was? 

A. I heard several talk on the subject, but I do not remember 
who they were nor what was said. 

X Q. 172. Can you remember any place or occasion when any- 
thing was said on that subject? If so, state the place or occasion. 

A. I cannot remember. 

X Q. 173. Did you not hear of the construction of a driven well 
by James Suggett for George N. Copeland, of this village, in the 
cellar of the grocery store then occupied by him, and was not said 
well a topic of conversation in this community at the time and soon 
after its construction ? 

A. I think I did hear of that well in the cellar. I do not remem- 
ber of any discussion; I do not remember of any conversation on 
the subject. 

X Q. 174. Will you swear that you did not, during the fall and 
winter of 1862, hear this well made a topic of conversation in this 
community ? 

A. I will not. 

X Q. 175. Did you not hear of the construction of a 

2056 driven well by Byron Mudge upon the premises of James A. 

Schermerhorn in the spring, summer, or fall of 1862, and 

was not said well a subject of discussion and conversation in this 
community at that time? | 

A. I do not remember that it was; I do not remember that I ever 
heard of it. I did not know till now that he had a driven well on 
his premises; I may have heard of it, but if I have I have for- 
gotten it. 

X Q. 176. Did you not hear of the construction of a driven well 
upon the premises then occupied by Cornelius Brown on Port Wat- 
son street, in this village, by James Suggett, assisted by others, in 
the spring, summer, or fall of 1862; and was not said well, at the 
time of its construction and afterwards, a topic of conversation in 
this community ? 

A. I do not remember. 

X Q. 177. Did you not hear of the construction of a driven well 
by James Suggett on the premises then occupied by Myron H. Mills, 
in 1863, as a hardware store, situate on Main street, in this village, 
and was not said well a topic of conversation in the community ? 

A. I do not remember. 

X Q. 178. Did you not hear of the construction of a driven well 
made by Byron Mudge on the premises owned and occupied by 
Henry Bates at the head of North Main street, in this village, in 
18638 or 1864, and was not said well, at the time of its construction 
and afterwards, a topic of conversation in this community ? 

A. I do not remember it now. 
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X Q. 179. Did you not hear of the construction of a driven well 
made by Byron Mudge on the premises of Henry Woodruff on 
North Main street, in this village, about the year 1862, and was 
not said well, at the time of its construction and afterwards, a topic 
of conversation in this community” 

A. I know about that well; [ was there, and saw them at 

2057 work at it; in 1861, I think, it was: it was nota success at 

that time, and I am not aware that it has since been made a 
success ; not that I remember. 

X Q. 180. Was it in process of construction at the time you saw it? 

A. It was. 

X Q. 181.. Who was then at work at it? 

A. James Suggett and Byron Mudge are the only persons that I 
remember of; there may have been another man assisting when I 
saw them. 

X Q. 182. State when it was, as near as you are able, that you 
saw Mudge and Suggett at work constructing this well. 

A. It was in 1861 ; I should think in September or October. 

X Q.183. Have you ever been upon the spot where this well was 
being constructed since that time? If so, state when it was. 

A. I never have. 

X Q. 184. Where was your residence in 1861 and 1862, with refer- 
ence to the residence of James A. Schermerhorn, with reference to 
the grocery store of G. N. Copeland, with reference to the coffee- 
house of Cornelius Brown, situate upon Port Watson street, before 
mentioned ; with reference to the hardware store of Myron H. Mills. 
with reference to the residence of Henry Bates, at the head of Main’ 
street, in this village; with reference to the residence of Henry 
Woodruff, on North Main street, in this village, and with reference 
to the planing-mill of Reed Peck or Peck & Mudge, on Railroad 
street, in this village? 

A. In 1861 and 1862 I lived first at the Eagle Tavern, corner of 
Main and Port Watson streets, until that was burnt down; then I 
lived with Mrs. Reynolds, on West Court street, and then at the 
fagle store, corner of Main and Tompkins streets, moving into my 
present residence, number 9 or 10 South Main street, in October of 
1862, where I have resided ever since; James A. Schemerhorn’s resi- 
dence joins my residence on the south ; his house is about ten ortwelve 
rods from mine; Copeland’s grocery store is about fifteen rods north 

of my residence, on Main street ; Cornelius Brown’s place, on 
2058 Port Watson street, is forty or fifty rods southeast from my 

residence ; Mills’ hardware store was about tw enty rods north 
of my residence, on the west side of Main street; Henry Bates’ house 
was nearly a half mile north from my residence ; Henry Wood- 
ruff’s was about seventy or eighty rods north of my residence, on 
the same side of Main street, and the planing-mill, I should say, was 
about a hundred rods east of my residence. 

X Q. 185. Did you not hear of the construction of a driven well 
made at the planing-mill of Peck & Mudge or of Reed Peck, situate 
on the south side of Railroad street, near the Syracuse, Binghamton 
and New York railroad depot ? 
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A. I heard or understood that they were trying to drive a well 
there at one time, but I do not know with what success. 

X Q. 186. Were you informed that the well was constructed to 
supply water to the boiler connected with the engine which supplied 
the motive power for propelling the machinery used in the planing- 
mill? 

A. Ido not remember that I ever heard for what purpose the 
water was to be used. 

X Q. 187. Did you see a well in process of construction by James 
Suggett in 1863 in front of the engine-house, in this village? 

A. I think I saw him making a well at one time there; I cannot. 
tell the year; there have been several attempts made there, and I 
have got them slightly confused, but I think the first man I saw 
there was James Suggett; Brewer and Winters worked there later 
than the time mentioned in the question. 

X Q. 188. Describe what you saw. 

A. He undertook to drive a rod or pipe—it may have been both— 
to make a driven well, but did not succeed in getting water. 

X Q. 189. What was the diameter of the pipe which you saw him 
driving? 

A. I cannot remember distinctly, but I have an impression that 
it was larger than the pipe commonly used in putting down these 
wells; I think it was an inch and a half or two inches. 

2059 X Q. 190. May it not have been as large as four inches in 
diameter? 

A. It may have been, for aught I know ; I cannot remember. 

X Q. 191. Was not the hand fire engine connected or attached to 
that pipe after it was driven, and was not water pumped therefrom 
with said engine on several occasions ? 

A. I do not remember. 

X Q. 192. Will you swear positively that water was not pumped 
from said pipe with the hand fire engine after the pipe was driven ? 

A. I will not. 

X Q. 193. What tools or appliances were used in driving this 
pipe? Please describe the same. 

-A. I think an iron rod and a gas pipe and an iron sledge. 

X Q. 194. Was not a contrivance constructed and operated after 
the manner of a pile-driver also used in driving this pipe, and was 
not the same a conspicuous object upon the street ? 

A. Not that I remember, in the case of Suggett. 

X Q. 195. Will you swear positively that such an appliance was 
not used in driving this well ? 

A. I will not. 

X Q. 196. Do you not recollect an occasion when such a machine 
stood for several days at or near the spot where this pipe was driven? 

A. I do not remember. 

X Q. 197. When Colonel Green lived in the house with Daniel 
Bradford, which stood upon the site occupied by the present Masonic 
Hall block, was not the spot where this pipe was driven in front of 
the engine-house in plain view of that residence, and what was the 
distance from said residence to the place where said pipe was driven ? 
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A. I should think it would be ten, twelve, or fifteen rods from the 
place, and the ground was nearly level, and there was no obstruc- 
tion, unless it was the shade trees, between the two points. 
2060 X Q. 198. Do you recollect whether shade trees were so situ- 
ated as to obstruct the view between the two points? 
A. I think they would some. 
X Q. 199. Where was the post office in this village situated in 
1862 and for several years thereafter ? 
A. I think it was where the gas company’s office now is, on Court 
street, in the Schermerhorn block or in the rear thereof. 


Proceedings adjourned until Monday, August 16th, 1880, at 10.3¢ 
o'clock a. m., at this place. 


Monpay, August 16, 1880—10.30 o’clock a. m. 


Convened pursuant to adjournment. 
Present: As before. 


_ Cross-examination of Hiram CRANDALL resumed: 


X Q. 200. Was not the direct and usually traveled route from the 
Bradford residence, where Colonel Green resided in 1862 and 1863, 
to the post office directly past and within a few feet of the well con- 
structed by James Suggett in front of the engine-house, in this vil- 
lage? 

A. It was; he could have crossed the street before reaching the 
engine-house and gone down on the other side of the street; one way 
would have been just as direct as the other. 

X Q. 201. At that time there was a cross-walk across Main street 
at its intersection with Court street, upon which the post office was 
situated, was there not ? 

A. I think there was. 

X Q. 202. Was there any other cross-walk across Main street be- 
tween its intersection with Court street and Mill and Cortland streets 

at that time? ’ 
2061 A. Iam not positive, but I think there was one up near 
Bradford’s bookstore and Graham or Burst’s store, where the 
Garrison block now stands; I think,if there was one, that it was 
nearly in front of Bradford’s store, near Riley’s fish market and 
rocery. 

X Q. 203. Was there any other cross-walk as convenient for pedes- 
trians going from the Bradford residence to the post office as that 
which crossed Main street at its intersection with Court street? 

A. Probably not; I should say not. 

X Q. 204. How wide or about how wide was Main street in front 
of the engine-house at that time? 

A. I should say six to eight rods. 

X Q. 205. How wide was it between the sidewalks? 

A. From four and one-half to six rods, I should judge; perhaps 
not over four rods. 

X Q. 206. About how far was it from the Bradford residence to 
the post office, where it was situated in 1862? 
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A. Thirty to forty rods, I should judge. 

X Q. 207. Where did Col. Green reside after removing from the 
Bradford House ? 

A. I think he went back to the Etz place, near the carding-mill. 

X Q. 208. You stated on your direct examination that there was 
no sidewalk from 1861 to 1867 from the place of Green’s residence, 
near the carding-mill, on the northeasterly side of the street and 
south on the easterly side of Main street, to nearly where the marble 
factory of Benjamin Brothers now is; was there any sidewalk on 
either side of the street at the time mentioned? State fully how 
that was. 

A. I think there was a sort of a gravel walk on the west side. 

X Q. 209. Was there a plank road running past the Etz place, 
where Col. Green resided, down to nearly opposite the Cortland 
House at that time? 

A. I think there was. 

X Q. 210. Did this plank road lead past the premises of Henry 
Bates, situate on the northeasterly side of Main street, at that time; 

if yea, how near did the plank road run to the house of Bates? 
2062 A. It did; at the distanee of two or three rods. 

X Q. 211. Would not a pedestrian coming from the Etz 
place, where Col. Green resided, down into the business part of Cort- 
land village and to the post office, usually walk upon the plank road 
or the gravel walk mentioned by you on the southwesterly and west 
side of Main street? 

A. Yes; I think he would. 

X Q. 212. How near to the house of Bates would this route take 
him ? 

A. From three to six rods, I should think. 

X Q. 213. On your direct examination, in response to question 27, 
you described some of the materials prepared for the construction 
of the driven well to be taken with the 76th regiment; were there 
not also zine pipe, constructed like a stove pipe in lengths, made of 
sheet zinc, prepared to be taken with the regiment for this purpose? 

A. I do not remember of seeing anything but the gas pipes. 

X Q. 214. In whose charge or custody was this gas pipe at the 
time you saw it? 


_A. I think it was in John H. Rollo’s charge; it may have been 


some other Rollo. 
X Q. 215. This Rollo was a relative of Byron Mudge, was he not? 
A. I think so. : 
Proceedings adjourned until 1.15 o’clock p. m. 
1.15 o’CLOCK P. M. 
Convened pursuant to adjournment. 
Present: As before. 
Cross-examination of Hiram CRANDALL resumed: 


X Q. 216. You stated, on your direct examination, that the result 
of the experiments at or near Green’s residence, near the carding- 
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mill and upon the fair ground, sometimes called Camp 
2063 Campbell, was received in this community as a new process 
of obtaining water and was a uniform surprise; whom do you 
now remember to have given expression to such thoughts or ideas ? 

A. I did myself; I do not remember now the names of any other 
persons who thus expressed themselves. 

X Q. 217. Can you now mention any time or place where you 
heard such thoughts or ideas expressed after these experiments 
which you have mentioned? 

A. Cortland village was the place where I heard surprise expressed. 
I frequently heard it from time to time from the time the wells were 
put down and for years afterwards. I cannot be specific as to 
times. 

X Q. 218. Can you be any more definite as to the place? 

A. I cannot, except that without doubt a portion of the remarks 
I heard in wy office. 

X Q. 219. Will you swear positively that you heard such remarks 
in your office? 

A. I will not. 

X Q. 220. Do you know anything of the intensity of excitement 
produced by the shooting of McNett by Green at or near the time 
of its occurrence other than was manifested in Cortland village? 

A. Yes; I think I knew something about it. 

X Q. 221. State the source of your information on the subject. 

A. I heard the remarks of people who came into Cortland from 
different parts of the county and beyond the county on the subject 
of the shooting of McNett by Green. 

X Q. 222. Was there any demonstration or attempt to use per- 
sonal violence against Col. Green on the part of any one, so far as 
you know, as a result of that excitement? 

A. Col. Green’s barn was burned near his house; that might be 
considered a demonstration, perhaps. 

X Q. 223. Did not the burning of Col. Green’s barn occur after 
lis trial in 1866, and about five years after the shooting occurred? 

A. It may have been so. I do not remember whether it was be- 

fore the trial or afterwards; it was claimed by Green and his 
2064 friends that it was set on fire by Green’s enemies; there was 
no proof of that fact, to my knowledge. 

X Q. 224. Was not the barn of Josiah P. Ingraham, a prominent 
Democrat and an opponent of Col. Green and a member of the 
Episcopal Church, or a member of the congregation of which Col. 
Green was also a member, burned shortly after the burning of Col. 
Green’s barn, and was it not claimed at the time to have been 
burned by Col. Green or his friends, and was there not as much 
proof of the one as of the other? 

A. Mr. Ingraham’s barn was burned soon after Green’s barn was 
burned, and it was claimed by Green’s enemies that Green’s friends 
burned it. I never heard it charged upon Green himself, as I know 
of, but it might have been. I never heard of any proof having 
been discovered as to who burned either barn. 

X Q. 225. Was not a subscription circulated in this community 

JU—16 
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by Col. Green’s friends shortly after the burning of his barn to raise 
money wherewith to rebuild the same, and was not a large sum of 
money raised in this community by subscription for the alleged 
purpose of erecting a new one in the place of that which was burned, 
and did not Col. Green receive a considerable sum of money thus 
raised ? 

A. A subscription paper was circulated and subscriptions were 
obtained upon it to aid in building a new barn or to assist in mak- 
ing up the loss to him on account of the barn having been burned, 
but how much the subscription list amounted to or how much Col. 
Green received of it I do not retnember. 

X Q. 226. Did the opponents of Col. Green resort to any measures 
except to procure his arrest upon the warrant and the indictment 
and resort to such remedies as the law provided ? 

A. They, in addition to procuring his arrest upon the warrant 
and his trial under the indictment for the shooting of McNett, sought 
to procure his removal from the command of the 76th regiment and 

also to turn him out of the church. 
2065 X Q. 227. Was Col. Green removed from the command of 
the 76th regiment and was he expelled from Grace church, 
Cortland? 

A. Yes. 

X Q. 228. Stephen Brewer, the justice of the peace before whom 
you ordered a new trial after setting aside the judgment granted 
against Col. Green by Justice McGuire on default, was a staunch 
Republican and an adherent of Col. Green’s, was he not ? 

A. He was a Republican when not an abolitionist. Whether or 
not he was an adherent of Col. Green’s I do not remember. He was 
a justice whose office was within forty rods of the plaintiff’s resi- 
dence and within half a mile cf the defendant’s and was in the same 
town where all the parties resided. 

X Q. 229. Were the relations existing between the plaintiffs in 
that action and Justice Brewer friendly or otherwise? State, if you 
know; I mean at that time. 

A. I never knew that there was ever any but friendly relations 
between Stephen Brewer and the plaintiffs in that action. 

* X Q. 250. Will you say that they were not then on unfriendly 
terms? 

A. I think they were not. I have no reason to suppose that they 
were. 

X Q. 231. Who were the attorneys for the respective parties in the 
action brought by Col. Green against Thomas G. Meacham for libel 
or libel and slander ? 

A. I think it was M. M. Waters and F. D. Wright, of the firm of 
Waters & Wright, for Col. Green; I do not remember who Thomas 
G. Meacham’s attorney was. 

X Q. 232. Was not that action withdrawn by Col. Green after his 
trial upon the indictment for the shooting of McNett ? 

A. | do not know whether it was withdrawn or settled. It was 
never tried. It was discontinued by an agreement at the same term 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 715 


of court at which a nolle prosequi was entered in the indictment, after 
the trial and the disagreement of the jury. 

X Q. 233. Justice McGuire, before whom the action was brought 

by Wheeler and Terry in Solon, although a Democrat, was a 
2066 member of the 10th regimentof New York Volunteer Cavalry, 

in which he was a volunteer, and was wounded in the service 
and honorably discharged, was he not ? 

A. I do not know. 

X Q. 234. Have you not been so informed ? 

A. I have been informed that he was in the service. As to the 
other things stated in the question, I do not know that I have been. 

X Q. 235. You have stated on your direct examination how Col- 
onel Green was employed during the period of time between June, 
1862, and 1866. What portion of this time was his time most com- 
pletely occupied by affairs which resulted from the shooting of Me- 
Nett ? 

A. I do not know that there was any difference up to the time of 
his trial on the indictment. His mind seemed to be entirely taken 
up with his difficulties. 

X Q. 236. Was he not more completely occupied at and for two 
months before his trial on the indictment than during any other 
portion of this period ? 

A. I do not know that he was. His mind seemed to be occupied 
all the while with his lawsuits, including the indictment; with his 
efforts to get reinstated in command and procuring counsel and 
watching them to see that they kept loval and true to him; exam- 
ining the law in relation to these matters, and in procuring money 
to defray the expenses of his suit and supporting his family. He 
seemed to be unable to talk on any other subject except his troubles 
and seemed to be pretty near insane on tle subject of his difficulties. 

X Q. 237. Can you state how much money passed through your 
hands as the avails of loans made and the sale of Green’s property? 
If yea, state fully in relation thereto. 

A. There was eight hundred dollars from David R. Hubbard and 
five hundred of the fifteen hundred dollars which George W. Green 
lent him passed through my hands by my sending it to George W. 
Green to get the land here released from the mortgage when he 
finally sold it to Messenger; but this five hundred was not handled 

by me until October or November, 1866. Twelve hundred 
2067 dollars of the Calvert loan passed through my hands and six 

hundred and thirty-seven dollars and ninety-nine cents of 
money received from Messenger on the sale of the eight and one- 
half acres, which would makein all a little over thirty-one hundred 
dollars, of which twelve hundred and interest was paid to James A. 
Calvert to satisfy the Calvert mortgage, and eight hundred and in- 
terest was paid to David R. Hubbard or his estate to pay up the 
Hubbard mortgage, and five hundred was paid to George W. Green 
upon his fifteen-hundred-dollar mortgage to get the eight and one- 
half acres here released, and six hundred and thirty-seven dollars 
and ninety-nine cents I paid to or for N. W. Green according to his 
direction. 
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X Q. 238. What was the consideration of the sale by Green to 
Messenger ? 

A. I do not know that I can tell ; I think it was thirty-five hun- 
dred dollars. 

X Q. 239. Was not the natural and usually traveled route from 
the residence of Col. Green, near the carding-machine, to the post 
office and business part of the village past the residence of Henry 
Woodruff, on the east side of Main street, crossing main street at its 
intersection with Merrick street? I refer to the time from the year 
1861 to the year 1866? 

A. I do not think there would be much, if any, difference between 
the east and west sides of the street. 

X Q. 240. Was not the waik usually the best over the route men- 
tioned in question 239, and was not the walk poor past the Cortland 
Iiouse, and was it not frequently obstructed by teams and vehicles 
in front of the Cortland House? , 

A. I never have discovered any difference, that I remember of, 
between the walks on the east and west sides of the street ; in front 
of the hall of the Cortland House teams would be driven up to load 
or unload customers or guests of the house from time to time; when 
teams were standing there foot passengers were in the habit of pass- 
ing onto and over the length of the piazza of the Cortland House. 

X Q. 241. Was not the main portion of the business part 

2068 of the village situate on the east side of Main street from 1861 

to 1866, and was not Main street south of the Cortland House 

wider than Main street north of the Cortland House, making a jog 

or angle of the Cortland House, on the west side of Main street, of 

some twenty feet, rendering the walk on the west side of the street 

less convenient and less frequently used from Merrick street south 

than that upon the east side of Main street at the time above men- 
tioned ? 

A. The most of the business was done then on the east side of 
Main street; there was a jog at the Cortland House; Main street 
was wider south of the Cortland House than it was north of the 
Cortland House, but most of the jog or angle which a passenger 
would describe In passing on the west side south by the Cortland 
House on the ground was occasioned by the projection of the piazza 
and front steps of the Cortland House; to the east of the Cortland 
House eight or ten feet of the jog was occasioned by said piazza and 
steps; I think the steps and piazza occasion less than half of the jog; 
as to the convenience for a person north of the Cortland House who 
had business to do on the west side of Main street I think it would 
be the most convenient for him to stay on the west side of Main 
street; if a person had business to do on the east side of Main street 
I think it would be most convenient for him to cross to the east side 
at Merrick street and go down. 

X Q. 241}. You stated on your direct examination that Col. Green 
was publicly conceded to be the inventor of the process of obtaining 
water by means of a driven well about the year 1861. State the 
name of any person whom you heard state, in substance, that Green 
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was such inventor, the place where you heard the statement made, 
and who was present. 

A. I cannot. 

X Q. 242. Did you not hear it frequently stated in this community, 
during the period from 1864 to 1867, that Byron Mudge was the in- 
ventor of the method of obtaining water by means of a driven well, 
and was not the credit of the invention quite generally claimed 
for Byron Mudge in this community at about the time men- 

tioned ? 
2069 A. I do not think it was; I heard Mudge was driving these 
wells, but I did not hear that he was the inventor; it was 
understood to be Green’s conception or invention. 

X Q. 243. You stated on your direct examination that testimony 
was taken before you in the suit of Col. Green against Thomas G. 
Meacham ; did Green appear before you when said evidence was 
taken, and was he sented by counsel? If yea, give the names of 
the counsel. 

A. He did attend personally before me, and I. D. Wright attended 
as his counsel; I do not remember of any other counsel appearing 
on behalf of Green on that occasion. 

X Q. 244. On how many occasions? State as nearly as you can. 

A. Iam unable to state now whether there was anything more 
than the examination of the parties themselves in the libel suit, but 
I think there were two or three witnesses examined at different 
times de bene esse, as they came home from the army, but whether 
they were examined in the libel suit or on the trial of the indiet- 
ment I am unable to say. 

X Q. 245. Was the defendant (Meacham) present at any of these 
examinations ? 

A. He was at some of them, if not all, where he was concerned, 

X Q. 246. Was he attended by counsel; and, if so, by what coun- 
sel? 

A. Tam confident he was attended by his counsel, but I am now 
unable to state who the counsel was, 

X Q. 247. When did these examinations occur, or about when ? 

A. I should say about the year 1864. 

X Q. 248. About how much time was occupied in these examina- 
tions? 

A. I should think from one to two hours to a witness. 

X Q. 249. How many witnesses were sworn, and about how much 
time altogether was consumed in this examination ? 

A. In the examination of the witnesses and the parties I should 
think it might have occupied the best part of two or three days in 

all. 
2070 X Q. 250. You have stated that Colonel Green drew some 
of the papers in the proceedings for the examination of these 
witnesses and parties ; what papers were they ? 

A. The papers necessary to get an order to examine a witness de 
bene esse, | suppose, would be an affidavit and an order for the judge 
to sign who grants it and d notice to the party or to his attorney 
of the time and place of the examination and of the names of the 
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witnesses to be examined; how many of these papers were in the 
handwriting of N. W. Green Iam unable now to state; copies, of 
course, had to be made to serve; I think, also, there would be a 
subpoena necessary to serve ona witness; I will not swear as to that. 
X Q. 251. Do you wish to be understood that the examinations in 
question were de bene esse? 
| A. I wish to be understood they were de bene esse or conditionally, 
| or that they were the examination of the parties to the suit. 
| X Q. 252. Forms for the papers you have mentioned (affidavit, 
order, and notice) were contained in books of forms and practice 
then to be found in the offices of most lawyers having libraries in 
this village at that time, were they not? 

A. They were. 

X Q. 253. And any person of ordinary intelligence, with a few 
months’ experience as clerk in a law office, could prepare these 
papers, could he not? 

A. No; he could not, unless he had been instructed in that branch. 

X Q. 254. Does not the preparation of such papers usually devolve 
upon the clerks employed in law offices? 

A. Yes; under the direction and instruction of the lawyer. 


| It is conceded that the witness, Hiram Crandall, may now stand 

| aside, to be produced for the completion of his examination at any 
time before the close of the time to which the complainants are lim- 
ited in taking evidence on rebuttal. 


Proceedings adjourned until Tuesday, August 17th, 1880, at 9 
o'clock a. m., at this place. 


207 :iM CRANDALL produced fo h ss-examination : 
°2071 Hiram CRANDALI lueced for further cross-examination 
By Mr. PALMER: 


X Q. 255. How many times have you been sworn in relation to 
the patent of Colonel Green in the driven-well cases? 

A. Twice. 
| X Q. 256. On what occasions ? 
| A. This time and in the case of Andrews ag’st Carman. 
1h X Q. 257. About what time was you examined in case of Andrews 
ag’st Carman ? 
a wz. Well, I should say 7 or 8 years ago; in 1872 or 1873. 
1 |] X Q. 258. Have you refreshed your recollection by reference to 
iat your testimony in the case of Andrews et al. ag’st Carman ? 
| A. I have. 

X Q. 59. Who first proposed to you to be a witness for complain- 
ants in the case of Andrews and others against Carman ? 
i A. I think it was Wm. D. Andrews or Milo Goodrich, or both to- 
i gether; I do not remember which. 
int X Q. 260. Milo Goodrich was then engaged as counsel for com- 
i | plainants in the case of Andrews and others against Carman ? 
| 


A. He was. 
X Q. 261. How came they to know that you could give testimony 
for the complainants in that case? 


— 
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A. They asked me questions and I answered them, and I suppose 
that they knew from papers in the clerk’s office that I had had to 
do with N. W. Green’s arrest for the shooting of McNett and taking 
the recognizance for him to appear upon an indictment to be pre- 
ferred against him, and that I was a member of the different courts 
of oyer and terminer held in Cortland county from the time McNett 
was shot until Green was tried, and that I set aside a judgment ob- 
tained in Solon in favor of Wheeler and Terry against Green, and 

granted a new trial and ordered it to be tried before Stephen 
2072 Brewer, of this village, and depositions de bene esse or condi- 

tionally of various witnesses to be used in Green’s trial had 
been taken before me as county judge. 1 supposed, also, that they 
knew through Green that I had had to do in the raising of money 
by mortgaging and selling his real estate or from the records in the 
clerk’s.office of Cortland county. 

X Q. 262. What led you to suppose that Mr. Goodrich or Mr. An- 
drews had acquired such knowledge from the Cortland county clerk’s 
office ? 

A. One reason is because they employed me to make copies of the 
recognizances and of the appeal papers in the case of Wheeler and 
Terry against Green, and of other papers in the clerk’s office with 
which Green was connected or in which he had been concerned. 
Another reason is that I did not volunteer the information myself. 

X Q. 263. Were you employed by them in the case of Andrews 
and others against Carman otherwise than for the purposes you have 
just mentioned? If so, state what. 

A. I think I was employed to do another thing than what I have 
mentioned, and that was, according to my recollection, to ascertain 
when Hunter owned the tub factory on the north side of Elm street, 
which was afterwards burned, near the Syracuse and Binghampton 
railroad track, and, I think, to ascertain, if 1 could, who worked 
there when the engine was put in, and to invite some witnesses or 
persons to call at Mr. Goodrich’s or Mr. Andrews’ rooms at the “ Mes- 
senger House;” also, I think, to examine my books and data to get 
the dates of the transactions in relation to which they might wish to 
examine me. 

X Q. 264. How much money did you receive from William D. 
Andrews or the complainants or their counsel in that case? 

A. Including what I paid out for assistance in making copies of 
papers they required copies of, I received, according to my recollec- 
tion, forty dollars; also including clerk’s certificates in the forty dol- 
lars, if I obtained them. 

X Q. 265. Did you receive any other moneys or thing of 
2073 value from the persons mentioned in the last question in the 
years 1872 and 1873? If so, state what and how much. 

A. The forty dollars I received from Wm. D. Andrews; I re- 
ceived no other money from the complainants or their counsel 
in that case. I have received a verbal promise from William D. 
Andrews that if I would send him a description of any driven wells 
that I had that he would give me a license forthem. I sent hima 
description of the wells, but have never received any license. ‘This 
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agreement or promise to give me a license for my wells free was 
said to be in consequence of a request from N. W. Green to license 
the wells owned by such persons as were on the subscription paper 
which was circulated here after Green’s barn was burned to assist 
him in rebuilding the barn, or to apply toward compensating him 
for that loss, and I was one of those subscribers. I have not re- 
ceived any other valuable thing from the complainants or their 
counsel in regard to the matter. 

X Q. 266. You say “in regard to the matter,” alluding, I suppose, 
to the case of Andrews and others ag’st Carman. Have you so re- 
ceived anything for any other matter from these parties ? 

A. I have never received one cent from these parties or their 
counsel on behalf of the complainants, except as above stated. 

X Q. 267. Do you own any territorial right under this patent 
granted to Col. Green for a process of obtaining water? 

A. Under this patent, I did not. 

X Q. 268. Do you own any territorial rights under a_ patent 
granted by the United States to N. W. Green for a process of ob- 
taining water by the device commonly known as the driven well? 

A. I have a deed from N. W. Green for the right, I suppose, tu 
make and use the driven well for the county of Barry, Missouri, 
under the first patent obtained by Green, and which patent was sur- 
rendered as, as I understood it, when the present patent was ob- 
tained, which deed was a gift to me from Col. N. W. Green. 

X Q. 269. What was the date of that deed ? 
2074 A. | cannot state now, without reference to the deed itself; 
I think it was soon after the patent was granted. 

X Q. 270. What kind of a barn was that of Col. Green’s which 
was burned, and about what was its value? 

A. It was an old farm barn for a farm, say, of 50 acres. I was 
never in it that 1 remember. It was probably worth 100 or 125 or 
150 dollars. 

X Q. 271. It was in a poor state of repair at the time it was con- 
sumed, was it not? 

A. I should think it was, from its appearance. 

X Q. 272. You were sworn in behalf of the complainants in the 
case of Andrews and others ag’st Carman, were you not? 

A. I was. 

X Q. 273. You say you were employed by complainants to ex- 
amine your books for data concerning matters about which they 
were to examine you. What were those matters about which the 
complainants were to examine you ? 

A. It was in regard to what my books might show as to the time 
money was borrowed or obtained by Green, I think. I think, also, 
in reference to the deed to Hunter of the planing-mill, which was 
afterward made intoa tub factory, north of Elm street, and the time 
when Hunter sold the planing-mill- to Horace Baker, as I had 
drawn the contract between Hunter and Baker at the time the mill 
was changed into a tub factory; I cannot remember anything 
further now. 

X Q. 274. What were the names of the persons whom you em- 
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ployed to request to call at the rooms of Mr. Goodrich or Wm. D. 
Andrews, at the “ Messenger House,” and who did you so request to 
call? 

A. Martin Luce was one. I think Nathan D. Peck and Mr. 
Horace Dibble were two others I think there were others, but do 
not remember their names; am not certain that I invited Peck or 
Dibble. 

X Q. 276. Who asked you to invite these persons to call at the 
“ Messenger House?” 

A. Mr. Milo Goodrich or Wm. D. Andrews; I am not certain 

which. 
2075 X Q. 276. How many interviews did you have with either 
of the complainants or their counsel upon matters connected 
with the case of Andrews against Carman? 

A. Perhaps a dozen; maybe more and maybe less. 

X Q. 277. Were these interviews all before you were sworn in that 
case ? 

A. No. 

X Q. 278. How many of them were before you were sworn ? 

A. I cannot tell; the interviews were continued during the time 
they were taking testimony in this village. 

X Q. 279. Who were usually present at these interviews,and where 
did they occur? 

A. Mr. Goodrich was sometimes present only ; sometimes Mr. An- 
drews only; sometimes Mr. Goodrich and Mr. Andrews were present 
only, and sometimes Mr. Goodrich, Mr. Andrews, and Capt. Bennett 
were present, and sometimes Mr. Goodrich or Mr. Andrews and some 
other person or persons were present, whose names I do not now 
remember; and I have been in their room at the “ Messenger House” 
when Mr. Clayton was present. These interviews took place some- 
times in my office, sometimes in the street in Cortland village, some- 
times in Mr. Andrews’ room, and sometimes, probably, in Mr. Good- 
rich’s room, but do not remember. When I speak of Mr. Andrews’ 
room I mean his room at the “ Messenger House,” in this village, 
and think I have met one or both in the county clerk’s office. 

X Q. 280. Did Mr. Goodrich or Mr. Andrews inform you or sug- 
gest to you before your examination what subject they wished to 
examine you upon ? 

A. They did inform me on some of the subjects on which they 
proposed to examine me. 


Meeting adjourned until Thursday, August 19th, 1880, at 9 o’clock 
a.m. at this place. 
2076 Tuursbay, August 19th, 1S80—9 o’clock a. mm. 


Convened pursuant to adjournment. 
Present: D. L. Hurlbut, Esq., of counsel for complainant, and 
Irving H. Palmer, Esq., of counsel for defendant. 


91—16 
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Cross-examination of Hiram CRANDALL resumed: 


X Q. 281. Who composed the family of Colonel Green during bis 
residence in this village ? 

A. Himself and wife and three or four children, according to my 
recollection. 

X Q. 282. Two of the children attended school at the academy in 
this village during that time, did they not? 


A. LT think the two eldest, a bov and a girl, pene did some 
part of the time: it may be the whole time; I do not know, 


X Q. 288 Was it not Colonel Green's custom to attend the public 
rhetorical exercises on Friday afternoon at the academy of each 
week during the period from 1862 to 1806? 

A. I do not remember. 

X Q. 254. Did not Colonel Green frequently attend places of pub- 
lic amusement, social gatherings, ete. in this village during the pe- 
riod above mentioned ” 

A. I do not remember that he did after 1861, except that he met 
the families of those he considered his friends from time to time. 

X Q. 285. Was not the difficulty between Colonel Green and 
Thomas G. Meacham, rector of the Episcopal church, the result of 
intemperate, profane, and insulting language used by Colonel Green 
towards Dr. Meacham ? 

A. It was the result of a controversy between them, as I under- 
stand it; it commenced by Meacham’s reproving Green for bis in- 
temperate expressions against those in rebellion South and against 

the sympathizers of that rebellion North, which led to insult- 
2077 ing and intemperate expressions on the part of Green to- 

wards Christianity and the Episcopal church, if the Christian 
doctrine and the duty of a Christian or member of the Episcopal 
church required him (Green) to refrain from condemning the rebel- 
lion and its sympathizers. 

X Q. 286. De you not understand that Colonel Green had on sev- 
eral occasions denounced members of Grace church, of which Dr. 
Meacham was the rector, as copperheads and rebels, or used Jan- 
guage of that import, which led Dr. Meacham to remonstrate with 
Colonel Green, and that this led to the controversy between them ? 

A. Yes; I suppose that had to do with it; Meacham was a copper- 
head and Green was a Union man, and that, I suppose, had to do 
with it. 

X Q. 287. Did not this controversy between Dr. Meacham and 
Col. Green have its origin and commencement prior to the shooting 
of McNett by Colonel Green ? 

A. It did. 

X Q. 288. And the shooting of McNett merely embittered this 
controversy already begun, and was not the origin of it? 

A. Yes. 

X Q. 289. Have you kept up a correspondence with William D. 
Andrews since 1872, and occasionally communicated with him by 
letter? 

A. A few letters have passed between us. 
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X Q. 290. Did you procure the appointment of your brother or 

other near relatives as the agent of William D. Andrews, or the 

complainants, for the collection of royalties on the driven well? 

A. I assisted in procuring the appointment of my brother; I was 
his bondsman. 

X Q. 291. Was his appointment made upon your application, so- 
licitation, or recommendation ” 

A. I think T wrote to Mr. William D. Andrews, favoring my 
brother's appointment, but whether he was appointed solely on my 
letter or not T do not knew, 

X \). Wz. Where did this brother reside at the ime of his appont- 

ment, and what was the territorial hot ef his agency? 
WTS A. He resided at Laporte, Indiana, and the ageney was, | 
think, for the county in which Laporte was situated. 

X Q. 298. What is this brother’s name? 

A. Richard QO. Crandall, 

X Q. 294. Do vou know Noah J. Parsons, one of the complain- 
ants in this cause? 

A. I do. 

X Q. 295. And his wife? 

A. Slightly. 

X Q. 296. Was Mr. Parsons the owner of some real estate situated 
in the village previous to July, 1S79? 

A. I believe he was. 

X Q. 297. Were you employed by him to make a deed of convey- 
ance of those premises about the Ist of July, 1879? 

A. I think I was. 

X Q. 298. To whom was the conveyance made? 

A. I think it was to Mr. Blanchard, Mr. Parson’s father-in-law, 
but I may be mistaken. 

X Q. 299. Did Mr. Blanchard immediately, or soon after, convey 
these same premises to Mrs. Parsons, the wife of the complainant? 

A. I believe he did if Mr. N. J. Parsons is the complainant. 

X Q. 300. Do you not understand that Noah J. Parsons is one of 
the complainants in this cause? 

A. Yes. 

X Q. 301. Was it not talked and understood that Mr. Parsons was 
making this conveyance of his real estate to his wife in view of the 
litigation upon which he was about entering in respect to infringe- 
ments of the patent granted to N. W. Green for the process of ob- 

taining water by the use of a driven well, and that this was 
2079 a device for placing his real estate where a judgment against 

the complainants in this and other actions would not bea 
lien thereon or subject to execution ? 

A. I think not. 

X Q. 302. Was it not intimated that such was the purpose of the 
conveyances? 

A. No; I think not; I think he said he was away a good deal and 
he wanted to provide for his wife against whatever might happen to 
him. 
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X Q. 303. Was anything said, at or about the time of these con- 
veyances, about these suits in which Mr. Parsons was complainant? 

A. I do not think there was. 

X Q. 304. Are you positive that these suits were not mentioned ? 

A. I think I am quite positive that they were not. 


Redirect examination : 

R. D. Q. 305. You have stated that you saw, in the fall of 1861, a 
driven well at the fair ground at the ) camp of the 76th regiment. 
Do you know how deep that well was ? 

A. I do not. It was down to water, so that they pumped water 
from it. 

R. D. Q. 306. You say that you observed an outside pipe at that 
well. Do you know how far that extended into the ground ? 

A. I do not. I only saw it above the ground. 

R. D. Q. 307. Do you know whether or not the inside pipe did not 
extend some six or eight feet down below the outside pipe? 

A. I do not. 

R. D. Q. 308. Did you observe sufficiently to be able to state 
whether there was not dirt placed and compacted between the two 
pipes as it appeared near the surface ? 

A. I did not. 

R. D. Q. 309. Are you acquainted and have you been acquainted 


generally with the people of the town of Preble, in this county, for 


the last twenty-two or three years? 
A. Pretty well with some of them. 
2080 R. D. Q. 310. And have you been acquainted with Moses 
Tallman and William E. Tallman, in his lifetime, during 
that time? 

A. I knew them. 

R. D. Q. 311. Did you ever hear of either of those men making a 
driven well prior to the invention of the driven well by Col. Green 
in 1861? 

A. No. 

R. D. Q. 312. Did Col. Green, in conversation, after his difficulties 
arising from the shooting of McNett, in 1861, usually run off into 
his troubles ? 

A. He did, and did not seem able to get his mind on anything 
else or talk about anything else. He appeared depressed over it, 
and did not seem willing to be out among people. 

space examination : 

R. X Q. 313. Was not Col. Green almost daily upon the streets of 
this village when in town ? 

A. Probably he was, nearly every day or evening. He did not 
appear to want to be much on the streets in the daytime, but made 
frequent visits at his friends’ houses in the evening. 

R. X Q. 314. He was more frequently upon the streets in the day- 
time during the years 1863, 1864, 1865, and 1866 *than he was im- 
mediately after the shooting of McNett, in 1861, was he not? 

A. I do not know that he was. 
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R. X Q. 315. He usually went armed after shooting McNett, did 
he not? 

A. I do not know that he did, except during the time he was in 
command of the regiment. 

R. X Q. 316. His avoidance of appearing in the streets in the day- 
time may have resulted from his apprehension of meeting some 
person who would attempt to avenge the shooting of McNett by per- 
sonal violence against him, may it not? 

A. No; I think not; bees ause the assassin was more to be feared in 

the evening and in the dark than in the daytime and in public. 
2081 R. X Q. 317. Personal violence towards Col. Green would 
not necessarily imply his assasination, would it? 

A. Not necessarily. 

R. X Q. 318. The aim of one who might attempt personal violence 
would necessarily be more accurate in daylight than in the dark, 
would it not? 

A. I think it would, especially if it was with a gun or pistol or 
other ordnance. 

R. X Q. 319. Did not Col. Green frequently appear upon the 
streets,engaged in conversation with citizens of this place, from 1862 
to 1866? 

A. Sometimes, but not very often ; he kept himself rather secluded 
from the public. 

R. X Q. 320. About how often did you see him thus engaged in 
conversation upon the streets during that period ? 

A. I do not remember that I did at all. I cannot specify an oc- 
casion when I did, but I think I must have seen him once in a while 
on the street in conversation with individuals. 

R. X Q. 321. Was it not a characteristic of Col. Green to have a 
vet hobby, and was his tendency to talk about his troubles such 
hobby ? 

A. | think so, to some extent. 

R. X Q. 322. Was not this characteristic strongly marked in him ? 

A. It was, in regard to his troubles. 

R. X Q. 323. Have vou never observed a similar tendency on his 
part with respect to other subjects ? 

A. I do not know that I have. 

R. X Q. 324. Was he not something of an egotist, and rather fond 
of talking about himself, or subjects in which he had taken a promi- 
nent part? 

A. He was something of an egotist,in my opinion, and used 
large capital letter “1” frequently. 

R. X Q. 325. Did you learn from any one the method employed 
in the construction of the driven well which you saw upon the fair 
ground in 1861,as you have stated ? 

A. I do not remember that I did. 

R. X Q. 326. What was the nature and materials of the earth at 

the place where this well was constructed ? 
2082 A. The surface was grass ground and the soil was loam, | 
should say, mixed with gravel and small stones, increasing 
in size to the size of our ordinary cobble-stones of the flat in that 
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part of the village; that, probably, is what the earth consisted of 
there. I do not think it was as stony there as the flats are in some 
other parts of the village. 

R. X Q. 327. The earth at that place was porous and friable, and 
extremely liable to cave when excavated or undermined, was it ‘not? 

A. I should judge so. 

R. X Q. 328. If a rod were driven into the ground and into the 
water contained therein and withdrawn by means of a lever would 
not the earth at that point be extremly liable to cave in and close 
the hole made by the rod? 

A. I think it would. 

R. X Q. 329. The canting or inclination of the rod, consequent 
upon withdrawing the same from the earth by means of a lever fas- 
tened to one side of the rod by a chain, would be extremely liable 
to produce a caving of the earth into the hole from which the rod 
was thus withdrawn, would it not ? 

A. If this rod was deflected from the perpendicular in withdrawing 
it from the hole, so as to force the lower end of the rod against the 
side of the hole, it would have a tendency to loosen the earth which 
the end of the rod came in contact with at the side of the hole in its 
passage upward, and would be likely to loosen the earth and small 
stones so that the -y would drop into the hole; but I do not think the 
canting of the upper part of the rod, to the extent necessary to re- 
move it upwards by a chain and lever , would place the point of the 
rod at the lower end against the side of the hole, opposite to that 
side to which the top part of the rod was deflected from the perpen- 
dicular, enough to loosen the dirt at the end of the rod; the rod 
would be likely to be bent, at a distance above the point, by the de- 
flection of the rod from a perpendicular, and besides I do not under- 
stand that the rod would necessarily be canted over from its per- 
pendicular in removing it upwards with a chain and lever. 


Proceedings adjourned until 2 o’clock p. m. 


2083 2 O'CLOCK P. M. 
Convened pursuant to adjournment. 
Present: As before. 


Redirect examination of Hiram CRANDALL resumed: ; 


R. X Q. 330. Were you ever present and did you ever witness the 
operation of withdrawing a rod or pipe after the same had been 
driven to a considerable depth in the earth? 

A. I think I have been present when a rod or pipe has been with- 
drawn from the earth, but I do not know that I can tell the time or a 
place. 

R. X Q. 331. Do you mean to be understood that you have been 
present and witnessed the entire operation and have critically ob- 
served the same, or that you have casually observed and noticed a 
part of the operation, and observed men engaged therein ? 

A, I cannot say that I have been present when the entire rod has 
been withdrawn from the earth; what I have seen has been casually | > 
observed. 


+ 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 727 


R. X Q. 332. Have you had any experience in driving wells, either 
with or without the use of a rod to be first driven ? 

A. I have had one driven in my kitchen which I attended to 
pretty closely, but I have never driven one myself, and I have seen 
a number of others driven. 

R. X Q. 333. At the time you drew the deeds for Mr. Parsons, 
which you have mentioned, had he then recently returned from the 
State of Iowa or from the West? 

A. I think he had, not a long while before; it may have been a 
month or two; I cannot tell how long he had been home. 

R. X Q. 334. Was the concentric orifice between the exterior and 
interior pipe in the well you saw at the fair ground in 1861 closed 
or stopped with any material, or was it open, so far as you have ob- 
served ? 

A. I have no recollection on the subject. 

R. X Q. 335. How long have you known Moses Tallman ? 

A. Probably twenty vears. 
2084 R. X Q. 336. How long have you known William E. Tall- 
man previous to his death ? 

A. I think I first knew him about twenty-five years ago. 

R. X Q. 337. Did you make the acquaintance of William E. before 
that of Moses Tallman ? 

A. Yes, sir. 

R. X Q. 338. What led to your acquaintance with these gentle- 
men ? 

A. I cannot tell how; I have visited at William E. Tallman’s, in 
Preble, with my wife. 

R..X Q. 339. When was that? 

A. I cannot give the year; probably in 1861 or 1862; it may 
have been in 1863; I was invited there to a sugar eat. I have seen 
these T'allmans’ at court as jurors, ete. 

R. X Q. 340. On how many occasions did you visit William E. 
Tallman ? 

A. Only once on invitation ; I think I have called on him on po- 
litical matters on other occasions, but I am not positive. 

R. X Q. 341. Had you any business relations with either William 
E. or Moses Tallman ? 

A. I had not. 

R. X Q. 342. Did you ever see the well on the premises of William 
E. Tallman in Preble, at which a windmill was used as a motive 
power to pump water ? 

A. No. 

R. X Q. 343. Did you ever see a windmill standing out in the 
fields on the premises of William E. Tallman in Preble? 

A. Never to my recollection. 

R. X Q. 344. How frequently have you been at Preble since 1858” 

A. Several times a year; some years more and some years less ; 
some years eight or ten times and some years four or five times. 

R. X Q. 345. By what conveyance did you usually go? 

A. About half the time I went with horse and wagon or cutter, 
and the other half by railroad. 
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R. X Q. 346. Which road did you take when you went with a 
horse ? 
2085 A. Generally the west road. 
R. X Q. 347. Have you been informed or do you now know 
where the well on the ‘Tallman premises was situated ? 

A. I do not know where it is situated; if I have been informed I 
do not remember where I was told that it was located. 

R. X Q. 348. Do you know John S. Samson ? 

A. I do. 

R. X Q. 349. How long have you known him? 

A. I should think about thirty years; perhaps thirty-five. 

R. X Q. 350. Where has he resided during that time ? 

A. Most of the time in Cortland village. 

R. X Q. 351. Do you remember that he resided on North Church 
street, in this village, next south of the residence of Major Adams? 

A. He may kave lived there; I do not remember. 

R. X Q. 352. Do vou remember of hearing of the construction of 
a driven well on the premises last mentioned, for John S. Samson, 
in April, 1863 ? 

A. I do not. 

R. X Q. 358. You have Leen intimately acquainted with Samson 
siuce vou knew hin, for thirty years, have you not? 

A. I have been Indimately acg uainted with him for about twenty 
years last past, and knew him pretty well for quite a good many 
years before that. 

R. X Q. 354. Have you done considerable business for him and 
with him during that time? 

A. | have. 

Rt. X Q. 355. And he has been frequently in your office during 
that time, has he not? 

A. He has, 

Rh. X Q. 356. Has not your acquaintance with Samson been more 
intimate than with either of the Tallmans? 

A. It has. 

R. X Q. 357. Was there any gentleman residing in Preble whom 
you have been accustomed to see and with whom your acquaintance 
is more familiar than with Mr. Samson ? 

A. No, sir. 

2086 Second redirect examination : 

R. D. Q. 358. Who had general supervision of the drilling of the 
military squads at Squires’ Hall? 

A. Colonel N. W. Green. 

R. D. R. 359. You have stated that Colonel Green, during the 
time of his difficulties, became suspicious of his attorneys and coun- 
sel and thought thpy had gone back on him and was watching 
them; was he in that state of mind a considerable time during the 
difficulties from 1861 to the time of his trial on the indictment ? 

A. He appeared to be. 

R. D. Q. 360. In your judgment, was that suspicion entirely 
unfounded ? 

A. It was. 
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Second recross-examination : 


R. X Q. 361. Colonel Green was a somewhat eccentric character, 
was he not? 

A. He was, in my opinion. 

R. X Q. 862. And inclined naturally to be somewhat suspicious, 


was he not? 
A. I think so. 


The witness here states that in regard to the justice in Solon, before 
whom the judgment was obtained in the case of Wheeler & Terry v. 
N. W. Green, nis name may have been Rufus Rice, a Democratic 
justice there, instead of Samuel McGuire. 


Examination of this witness closed. 


(Signed) HIRAM CRANDALL. 
Subscribed and sworn to before me this 19th day of August, 1880. 
[SEAL. ] (S’g’d) M. STANLEY BIERCE, 


Notary Public, 
2087 Jay Bau, M. D,, called for complainants: 


Q. 1, State your name, age, residence, and occupation, 

A, Jay Ball; aged, 52 years ; residence, Cortland, N. Y., and occu- 
pation, physician. 

Q. 2. State how long you have practiced your profession and how 
long you have done so and resided in Cortland village, N. Y. 

A. I practiced 32 years, and 21 years in Cortland village. 

Q. 3. Do you know Colonel Nelson W. Green ; and, if so, when 
did you become acquainted with him; how long and how well have 
you known him ? , 

2088 A. I knew him well; I became acquainted with him in 
1860, I think, and knew him quite intimately during his resi- 
dence in Cortland. 

Q. 4. State whether he was connected with the raising and organ- 
izing of the 76th Regiment of New York Volunteers, raised here in 
the summer and fall of 1861, and state, if you know, how far, in 
point of time and labor, he gave himself up to the work of organ- 
izing and raising that regiment. 

A. Y es; as to ‘the first part; I could not tell as to the last part. 

Q. 5. Have you seen him actively engaged*in the affairs of that 
regiment—in its organization ? 

A. Yes 

Q. 6. Do you know of the McNett affair occurring in the camp of 
the regiment in early part of December, 1861, and did you have 
knowledge of its effect, in point of excitement, on the people in the 
community ? 

A. I could say “ yes” to the latter part of the question, and I do 
not know of my own knowledge as to the first part of the question, 
only from hearsay ; I did not see the aftfray. 

Q. 7. You heard of the shooting of McNett at that time by Colonel 
Green, did you not? 

A. Yes. 

J2—16 
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Q. 8. State what was the effect, describing the degree of popular 
excitement occurring here from that affair, its extent, and state 
whether or not the community was divided here forand against the 

Colonel’s action therein, the intensity of their feelings for and 
2089 against, and how long they continued, with reference to the 

date of Colonel Green’s trial upon the indictment, in the spring 
of 1866. 

A. The effect was to create an intense hostility towards him in the 
community, affecting all classes. I think a Jarge proportion of the 
inhabitants in this community were bitter against him, and looked 
upon it as an injustifiable outrage. Nearly all of the regiment sus- 
tained him at the time. It continued to be a subject of talk here 
until it was tried, and afterwards. 

Q. 9. You knew of his trial on the indictment, did you? 

A. I did. 

Q. 10. State whether you were also aware of the fact that Colonel 
Green returned from the army in the spring or summer of 1862. 

A. Yes. 

Q. 11. State,so far as you knew and understood, in what other 
controversies or difficulties, if any, the Colonel became involved fol- 
lowing or growing out of the McNett affair and his action as the 
colonel uf the regiment mentioned. 

A. I think there were two suits, horse suits, and he became in- 
volved in trouble with the church here. I think he was sus- 

pended. 
2090 (. 12. Were these horse suits, as you understood, litigation 
arising from hiring horses for the use of the regiment while 
encamped here upon the fair ground ? 

A. Yes. 

Q. 13. How much did you see Colonel Green during the period 
from the time of the McNett affair and after his return from the 
army and down to his trial upon the indictment, in the spring of 
1866 ? 

A. It would be difficult answering that question. I met him oc- 
‘asionally. 

(). 14. State what was the effect on his mind and conduct of the 
McNett affair and the popular excitement growing out of it and the 
troubles and controversies involving him which followed. 

A. It was a compound effect. He was made jealous; he was em- 
bittered ; he was hostile; he was apprehensive and in a state of ex- 
citement whenever I saw him. 

Q. 15. What was the theme of his conversation during that time? 

A. His personal troubles. 

Q. 16. What did you observe as to the degree of excitement upon 
him-from it and the extent to which he became absorbed in these 
difficulties at the time ? 

A. The excitement was intense with him, and was the absorbing 
topic of conversation whenever he and I met. 

Q. 17. Was his dismissal from the service talked of greatly by 
him? And, if so, state whether it worried him or not, as well as his 
other difficulties. 


¢ 
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A. Yes. 

Q. 18. In his conversation at that period were you able to hold 
his attention for any length of time upon any other subject except 

that of these difficulties ? 
2091 A. Ido not know that I ever tried; I do not know that I 
ever had a conversation with him but what he introduced 
the subject of these various troubles. 

Q. 19. During the period of these treubles state whether you did 
not hear charges of insanity publicly expressed against Colonel 
Green ? 

A. Yes. 

Q. 20. Was it a very uncommon thing to hear them so expressed ? 

A. Not very. 

Q. 21. Do you know whether Colonel Green during the period 
referred to did any business other than as connected with the de- 
fense of his indictment and the other difficulties you have spoken of? 

A. I do not. 

Q. 22. State whether you were at that time frequently or otherwise 
in the office of Waters & Wright, attorneys in this village,and whether 
you were in the habit of seeing him there in consultation in relation 
to his trial and other difficulties. 

A. Yes; occasionally. 

Q. 23. State, Doctor, whether in the state of intense anxiety and 
excitement in which Colonel Green then was, as you say, during the 
period he was competent to attend to business, and whether he was 
likely to devote himself in that direction as he would have been had 
he not been in that state of anxiety and excitement? 

A. He was not, in my opinion, in a condition to attend to business 
that requires forecast or judgment. I will say no to the latter part 
of the question. 

Proceedings adjourned until Friday, August 20th, 1880, at 8.30 
o’clock a. m., at this place. 


2092 Fripay, August 20th, 1S80O—S8.30 o’clock a. m. 


Convened pursuant to adjournment. 
Present: As before. 


Direct examination of the witness, Jay Ball, M. D., closed. 


Cross-examination: 


X Q. 24. Where did you reside in 1861 and 1862? 

A. I lived where Dr. Hughes now lives, on North Main street, in 
Cortland village. 

X Q. 25. How long did you reside there? 

A. I could not tell the exact length of time. 

X. Q. 26. You have removed from there and now reside on Tomp- 
kins street, in this village, do you not? 

A. Yes, sir. 

X Q. 27. When did you remove? State as near as you can. 

A. In 1862; I cannot give the month. 

X Q. 28. Can you give the season of the year at which you moved? 
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A. I could not give it with certainty. I first moved into the next 
house south of the Dr. Hughes house, and remained there perhaps 
two years; from there I moved to West Court street with Stillwell 
Benjamin’ s family, remaining there perhaps two years, since which 
time I have resided on Tompkins street. 

X Q. 29. Can you give the date at which you removed from the 
house next south of where Dr. Hughes now resides to Stillwell Ben- 
jamin’s? 

A. I could not. 

X Q. 30. Can you give the year or the season of the year at which 
you moved ? 

A. I could not with certainty. 

X Q. 31. When you resided on North Main street where did 
Colonel Green reside? 

A. On the same street. 

X Q. 32. Please locate the place of his residence upon the street. 

A. It was the house west of Otter creek and nearly opposite the 

earding-mill of Mr. Dibble. 

2093 X Q.33. Did Colonel Green reside there during the whole 
period while you resided on North Main street ? 

I believe so, but will not be positive; I had lived on Main 
street previous to my occupying the house where Dr. Hughes now 
lives. 

X Q. 34. When was it that you lived on Main street previous to 
the time when you lived in the house where Dr. Hughes now lives? 

A. From 1860 to 1861, I think. 

X Q. 35. Where did you then live? 

A. In Mr. Frederick Ives’ house, opposite the Cortland Hotel, 

taking my meals at the hotel. 

X Q.36. Who kept the hotel at that time? 

A. I think Julius Graham and John Wheeler, of the firm of 
Wheeler & Graham. 

X Q. 37. Do you remember the fact that Colonel Green lived at 
one time in the house owned and occupied in part by Daniel Brad- 
ford, on the site of the present Masonic Hall block ? 

I have that impression now, that my attention is called to it, 
but it had escaped my mind entirely. 

X Q.38. Did not the family of Colonel Green move into the Brad- 
ford residence in the fall or winter of 1861? 

A. They might have done so. 

X Q. 59. And did they not remain there until the spring or sum- 
mer of 1863? 

A. That may be; I could not tell. 

X Q. 40. Was it your custom to call upon the family of Colonel 
Green ? 

A. Yes; we exchanged calls. 

X Q. 41. About how frequently ? 

A. I could not tell. 

X Q. 42. When did you commence calling on Colonel Green’s 
family ? 

A. Very soon after they came to town. 
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X Q. 48. When, with reference to the shooting of McNett? 

A. Previous. 

X Q. 44. And had you been accustomed to call there for some 

years — 
2094 ‘ 

X Q. 45. Can you give about the length of time? 

A. I could not. 

X Q. 46. Did you continue your calls after the shooting — McNett? 

A. Yes; we called after the shooting of McNett ; Mrs. Ball, [ think, 
did most of the calling upon them during his absence in the army, 
and Mrs. Ball and myself called upon them after his return from 
the army; we exchanged calls; most of my acquaintance with 
Green, however, was in meeting him in thestreets and at law offices 
and in stores. 

X Q. 47. Did Col. Green call upon your family; and, if so, about 
how frequently ? 

A. He did; I could not tell how frequently. 

X Q. 48. Were his calls more frequent before the shooting of Me- 
Nett than afterwards? 

A. I could not answer the question. 

X Q. 49. Have you no impression about it ? 

A. No marked. 

X Q.50. When Col. Green resided opposite Mr. Dibble’s carding- 
mill he usually passed our residence on his way to the business part 
of the village or to the post office, did he not? 

A. Yes; when I resided on North Main street. 

X Q. 51. On which side of the street was it his custom to walk in 
coming to the village from his residence ? 

A. I think he generally passed my house, on the east side of the 
street. 

X Q. 52. Did he usually cross to or from the west to the east side 
of Main street at or near Merrick street on his way to the village ? 

A. I could not testify positively as to that; it would be the most 
natural route for him to take. 

X Q. 53. The sidewalks over that route were usually better than 
by any othen at that time, were they not? 

A. That is my im pression. 

X Q. 54. Was it your custom to meet Col. Green in the streets fre- 
quently and Yo with him? 

A."t 
2095 X Q. 55. Did that occur as frequently after his return from 
the army as previous to that time? 

A. I could not say; it would be my impression that he talked 
with me more frequently after his return from the army than pre- 
viously, but I would not say that it was in the streets always. 

X Q. 56. Did you meet him as frequently in stores and shops after 
his return from the army as you did before? 

A. I could not say. 

X Q. 57. What is your best rocollection or impression in relation 
thereto? 

A. Ido not know that I have any; I bave not a very distinct 
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recollection of seeing him in any one particular spot in stores or 
groceries, either previcus to or since his return from the army, but 
presume I have seen him dozens of times previous and since at gro- 
ceries and stores; I recollect distinctly about meeting him at Waters 
& Wright's office, I should think, several times, and a number of 
times at William O. Barnard’s house, and, I presume, at his store ; 
probably I saw him and had conversations with him oftener than a 
ereat many people did, because he considered me his friend during 
these troubles. 

X Q. 58. Can you now mention any store at which you recollect 
having met Colonel Green, either before or after his return from the 
army ? 

A. I recollect of seeing him in some store; I have no doubt I 
have seen him in groceries purchasing groceries, and feel quite con- 
dent I have seen him in G. N. Copeland’s grocery, on Main street, or 
in that building. 

X Q. 59. Did you usually discuss the war news with Colonel 
Green when you met him after his return from the army until after 
the war had closed? 

A. I think the talk was generally in reference to his own private 
affairs and his connection with the regiment; but I should presume 
there was an occasional allusion to war news. We had a good many 
things to talk about—the troubles in the church and his troubles 
with different individuals. 

X Q. 60. Did he usually profess to regard himself as grievously 

abused ? 
A. 
= 
met and conversed with hin *‘ 
\. T should presume so; my sympathies were with him, 
X Q. G2. Did vou not converse upon any other topics with him 


} 

as 
O95 Yes. 
). G1. Did you usually sympathize with him when you 


) 


than his pers las 

ey 

a eS . eT i cs or sulvects” 

1 Well, we ced wpon Dansville matters wher he came from, 
wher Ff Was ac TELL and where [ used te live, l recollect A COs 
versation at a party at Me Rarnard’s in which he teok part; the 
subvect there was women: what made an LUA PYOSSION On my mind 


was that he appeared to have a very high opinien of them, and ex- 
olled them for their virtues; but I noticed that he very soon went 
off on his old troubles; he did not appear to be able to keep it out 


of his mind, even at such a social gathering with ladies; I did not 
think it in good taste. 


Proceedings adjourned until 1.30 o’clock p. m, 
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1.30 o’CLOCK P. M. 


Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of JAy Batt, M. D., resumed: 


X Q. 64. Did Col. Green ever disclose to you anything of his per- 
sonal history, as to where he was born, where he had lived, and 
what his occupation had been ? 

A. Yes; I am not positive that he told me where he was born, 

but I presume that is so; I think he told me that he 
2097 & 2098 was in the insurance business at Dansville, Livingston 

county, New York; he was educated at West Point 
United States Military Academy. My impression is that he told me 
he had practised law or edited a paper somewhere; | think I got 
that impression from him; I cannot tell where it was. 

X Q. 65. Do you now recall anything further in relation to his 
yersonal history that you obtained from him other than what you 
a stated ? 

A. I do not. 

X Q. 66. Did you learn from him that he had lived at or near Port- 
age or Portageville, Livingston county, at one time? 

A. Ido not recollect that he ever told me, but I now have that 
impression that he lived at Portage. I heard it from him or some 
one else. 

X Q. 67. Do you now recall the name of any person from whom 
you obtained any facts relating to his personal history which oe- 
curred previous to his coming to Cortland to reside? 

A. Yes. 

X Q. 68. Give the name. 

A. Theodore Leonard, 
2099 X Q. 698. Where did Leonard reside at that time”? 
A. Dansville, Livingston county, N.Y 

X Q. TA Does he still reside there ” 

A. Ne: he is dead, 

X Q. TI. Was Leonard, in bis lifetime, acquainted with Green ? 

A. Yes, str 

X Q. T2. What had been his relations with him ” 
2100 A. Neighbor; and Mrs. Green, before Col, Green married 
her, was a member of his family at Dansville. 

X Q. 73. What, if anything, did you learn from Mr. Leonard con- 
cerning the personal history of Col. Green? 

A. 1 learned by Mr. Leonard that Green was there in the insur- 
ance business. 

X Q. 74. Is it not your best recollection that Green told you that 
he had resided at or near Portage or Portageville, Livingston county, 
for a time? 

A. I could not say that I have any impression as to where I ob- 
tained it; it is as likely that I obtained it from Mr. Leonard as from 
Col. Green. 

X Q. 75. Did you ever treat Col. Green as a physician? 
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A. No, sir. 

X Q. 76. Was he ever ill while he resided in Cortland so as to re- 
quire the attendance of a physician, to your knowledge? 

A. No. 

X Q. 77. He was a man of large, robust frame and apparently 
vigorous physical health, was he not? 

A. Yes; I think he was. He got some injury to his system in 
some way; I think he told me at West Point. 

X Q. 78. What injury did he receive at West Point? 

A. It is my opinion that he said it was a breach; my impression 
that he told me he got it in wrestling. 

X Q. 79. What was Col. Green’s occupation while he lived here? 
A. I do not know that he had any occupation while here, except- 
ing to attend to these matters which we have been considering. 

X Q. 80. Did you ever see him employed in any avocation such 
as men usually pursue for a livelihood ? 

A. I cannot say that I have. 

X Q. 81. Did he ever converse with you on the subject of the 
driven well? 

A. Yes. 

X Q. 82. When was that? 

A. I could not tell when it was. 

X Q. 85. Can you approximate ? 

A. It was after he came back from the army. 

X Q. 84. Soon after or some time after? 
2101 A. I could not tell; it might have been a year or two 
vears, 

X W). So. What did he Say about it? 

A. He was talking about getting a patent; I think he told me he 
was going to get a patent, and he said something about Suggett’s 
making a claim, and he wished to have me see Suggett and fan n 
what | could from him. I told him that Mr. Suggett was a man 
whom I thought was not friendly to me, as he was “ miffed” about 
my treating a child of his and thought I left it sooner than I ought 
to. I gave that as a reason for not saying anything to Mr. Suggett 
on the subject. 

X Q. 86. Was any mention made in that conversation of the fact 
that Suggett had been engaged in constructing driven wells ? 

A. That would be my impression ; still he might have claimed 
that Suggett was trying to get a patent; I will not be clear. 

X Q. 87. A patent for what? 

A. It was something connected with the driven well. 

X Q. 88. You think, then, do you not, that it was stated in that 
conversation between you and Col. Green that James Suggett was 
making a claim to be the inventor of the driven well? 

A. No; I would not say that, but it was some process connected 
with it. 

X Q. 89. You stated just now, did you not, that you had an im- 
pression that Col. Green desired you to have an interview with James 
Suggett and ascertain from him where he obtained the idea of a 
driven well? 
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A. I am inclined to that impression. 

X Q. 90. And did Col. Green request you to inform him what Mr. 
Suggett should state to you upon that subject ? 

A. No; I declined to interview Mr. Suggett. 

X Q. 91. Was anything said in that conversation about the wells 
which Mr. Suggett had constructed ? 

A. Not that I recall. 

X Q. 92. Was Mr. Mudge’s—Byron Mudge’s—name mentioned in 

that conversation ? 
2102 A. I could not say. 

X Q. 93. Do you now recollect of any driven wells which 
had been constructed by any one in this village at the time of the 
conversation referred to ? 

A. I do not. 

X Q. 94. Did you hear of the construction of a driven well by 
James Suggett in the cellar of the store occupied by G. N. Copeland 
in this village in 1862 at about the time it was made? 

A. I presume I heard of the well about the time it was made, but 
I have no recollection as to who made it. 

X Q. 95. This well was the subject of considerable conversation 
in this community after or about the time it was made, was it not? 

A. I presume it was, but should not have recalled it from my own 
recollection if you had not mentioned it. 

X Q. 96. Did you hear of the construction of a driven well at the 
residence of James A. Schermerhorn, in this village, by Byron 
Mudge about the year 1861? 

A. I have no recollection of ever having heard of it. 

X Q. 97. Did you hear of the construction of a driven well by 
Byron Mudge on the premises and at the residence of Henry Wood- 
ruff, in this village, about the year 1861 or 1862? 

A. I presume I heard about it; F know that he made an attempt 
at it, because I watched him from my house at work at it; it is my 
opinion that it was a failure and did not succeed at that time. 

X Q. 98. Was it not subsequently completed and made a success- 
ful well? 

A. I could not say of my own knowledge. 

X Q. 99. Have you not been informed that it was completed and 
made a successful well ? 

A. I do not recollect; I may or may not have been so informed. 

X Q. 100. Colonel Green usually passed the residence of Henry 
Woodruff on the way from his residence to the post office, did he 
not ? 

A. Yes; while he resided opposite the carding-mill. 

X Q. 101. Were you in the house built by Henry Bates on 
2103 the northeast corner of Main street, opposite the Messenger 

Place, in this village, while it was being constructed ? 

A. I do not think I was. 

X Q. 102. Did you hear that a driven well was constructed in that 
house for Mr. Bates in 1863? 

A. I have no recollection of it. 

X Q. 103. Has it not been the custom in this village since 1863, 

JS—16 
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and commencing at about that time, to construct a driven well in 
the cellar of a house or building about to be built, and to draw water 
therefrom with which to prepare the mortar or cement used in the 
construction of the cellar and feundation walls? 

A. I can say yes with tolerable confidence if you will put it in 
1864 or 1865. 

X Q. 104. Did you have a driven well constructed for yourself? 
If so, state when. 

A. I think it was in 1864, by Robert Dalton. 

X Q. 105. Driven wells at that period of time were quite common 
and were usually constructed where a well was desired, were they 
not? 

A. I cannot say. 

X Q. 106. What do you know with respect to what Colonel Green 
did in the organization and equipment of the 76th regiment, so 
called ? 

A. He was the commanding officer and had the appointment of 
the staff officers or selected them. He had the general supervision 
of the regiment and some of the details. 

X Q. 107. Is it not a fact that Colonel Green held no commission 
as colonel of the 76th regiment, so called, until after its arrival at 
Albany in December, 1861? 

A. I think it is not a fact. I think the fact that his commission 
antedated the shooting of McNett was proved at his trial at the 
court-house. 

X Q. 108. Was not Colonel Green’s commission delivered to him 
after the arrival of the regiment at Albany, N. Y., in December, 
1861, and was not his commission antedated and made to date from 
October 29th, 1861? 

A. I do not know. 

X Q. 109. Byron Mudge did not become a member of the 76th 

regiment.and go into the service in that regiment, did he? 
2104 A. I do not know. 
X Q.110. What is the source of your knowledge respecting 
Green’s authority as colonel of the 76th regiment, and also what he 
did with respect to recruiting and organizing the same ? 

A. He told me he was colonel, [think ; I know he acted as colonel ; 
he was recognized as colonel; by his conversation he conveyed the 
impression that he was colonel; [ know he had his staff as colonel ; 
he went to and from the camp acting as though he had control of 
the regiment; his orders were obeyed by the regiment as colonel, 
and on the trial he was tried as a colonel. 

X Q. 111. You never saw his commission or the commission of 
any of the other officers of the regiment, did you ? 

A. No. 

X Q. 112. You never saw the indictment against him for the 
shooting of McNett, did you? 

A. No. 

X Q. 115. Is not all you know about the horse suits against Col. 
Green, mentioned by you in your direct examination, what you 
have heard regarding the same? 
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A. Yes. 

X Q. 114. Is not the same true regarding Col. Green’s troubles 
with the chureh and the pastor of the church ? 

A. Yes. 

X Q. 115. Did Col. Green ever mention to you any troubles in 
which he had been involved previous to his coming to Cortland? 

A. I think not. 

X Q. 116. Col. Green was a rather eccentric man in a general way, 
was he not? 

A. Ido not know that he was more than a great many other 
people. 

X Q. 117. He was eccentric in some respects, was he not? 

A. He was eccentric in regard to not having any dressing about 
his neck. 

X Q. 118. He was somewhat of an egotist and quite aggressive, 

was he not? 
2105 A. He was aggressive towards his opponents, but I do not 
know that he was egotistical more than most people are. 

X Q. 119. He talked about himself considerably, did he not? 

A. He did. 

X. Q. 120. He was quite inclined to have a hobby or pet theme, 
was he not? 

A. I could not say that he was more than other people placed in 
his position would have been; I never heard him talk about any 
pet scheme other than his troubles. 

X Q. 121. At about what time did you see him at the office of 
Waters & Wright? 

A. I could not specify the time; it was after the indictment; 
he was there to meet his counsel, and I used to meet him there fre- 
quently. 

X Q. 122. Was it shortly previous to his trial that you saw him 
there ? 

A. I could not say as to the dates. 

X Q. 123. Did you see him shortly previous to his trial ? 

A. Yes; I know I did. 

X Q. 124. Was he any more absorbed than usual at that time in 
matters connected with his indictment? 

A. He must have been; it was during the holding of the court. 


Cross-examination of this witness closed. 


Proceedings adjourned until Saturday, August 21st, 1880, at 9 

o'clock a. m., at this place. 
SATURDAY, August 21st, 1SSO—D a. m. 

Convened pursuant to adjournment. 

Present: Noah J. Parsons, Esq., one of the complainants, and 
Irving H. Palmer, Esq., of counsel for defendant. 

By consent, the proceedings were held open on account of the 
sudden illness of D. L. Hurlbut, Esq., of counsel for complain- 
ants. 
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2106 At 12 o’clock m. parties as above noted appeared, and by 
consent further proceedings were adjourned until Monday, 
August 23d, 1880, at 10.30 a. m., at this place. 


Monpay, August 23d, 1S8O—10.30 o’clock a. m. 

Convened pursuant to adjournment. 

Present: D. L. Hurlbut, Esq., of counsel, and Noah J. Parsons, 
Esq., one of the complainants, and Irving H. Palmer, Esq., of coun- 
sel for defendant. 

Proceedings adjourned until 2 o’clock p. m. 


2 O'CLOCK P. M. 
Convened pursuant to adjournment. 
Present: Hon. Milo Goodrich and D. L. Hurlbut, Esq., of counsel 
for complainants, and Irving H. Palmer, Esq., of counsel for de- 
fendant. 


Redirect examination of Jay Batt, M. D., by Mr. Goopricu : 


R. D. Q. 125. You speak on your cross-examination of a driven 
well put down on the street where you lived at the time and not far 
from your own residencefor Mr. Henry Woodruff by Byron Mudge. 
Please state on what part of his premises, whether in front or rear 
of his dwelling, that well was put down or attempted to be put 
down, whichever it was. 

A. It was in the rear of the upright of Mr. Woodruff’s dwelling. 
It was a failure, as far as I knew anything about it. 

R. D. Q. 126. State, if you please, whether the locality of the well 
or the attempt to make a well there was so situated, with reference 
to the street or sidewalk of the street, that a person passing along 
that sidewalk must necessarily have observed the work being done, 

or would have naturally observed it, so as to have known that 
2107 it was the work of putting down or attempting to put down 
a driven well. 

A. I think that not one in a hundred passing along would have 
noticed it so as to know what was being done; I think that they 
could not have seen that any work was going on there, unless at a 
point even with the front of my house, south. 

R. D. Q. 127. State how far south of Mr. Woodruff’s house yours 
was; about how far, I mean. 

A. About fifty feet, I should think. 

R. D. Q. 128. After Col. Green’s return from Washington, in the 


spring or summer of 1862, as you state, have you any recollection 


that enables you to state that his intention was ever called to the 
work of putting down or attempting to put down a driven well there 
for Mr. Woodruff or of any other driven well, in Cortland village or 
elsewhere, prior to his asking you, as you say he did, to have a talk 
with Mr. James Suggett ? 

A. No. 

hk. D. Q. 129. You say, upon your cross-examination, that you 
were not able to give the exact year when Col. Green asked you to 
have that conversation with Mr. Suggett; is there any event or 
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transaction which you can recall and which is associated in point of 
time with the date of that request, and which enables you more cer- 
tainly to fix the time when that request was made? If so, state 
what that event or transaction was. 

A. There was a circumstance in connection with it which might 
enable others to fix the time, and that was the fact that Green was 
having or was to have a contest with Suggett, and he wished me to 
learn certain things so as to be a witness for him; it is my belief 
that he was already engaged in a litigation about the patent. 

R. D. Q. 180. Was that a litigation in which they were 
2108 taking testimony here in Cortland over the patent, accord- 
ing to your present best recollection ? 

A. That is my impression. 

R. D. Q. 131. Do you remember whether Mr. Mudge was a party 
to the same litigation in which the testimony was being taken here 
in Cortland ? — 

A. I remember hearing so. 

R. D. Q. 182. Do you recall whether the proceeding was called an 
“interference” proceeding between the contestants for the driven- 
well patent or not? 

A. Lhave heard that term used a great many times—whether at 
that particular time I could not say; it was discussed about the 
streets a good deal. 

R. D. Q. 183. Whatever the proceeding was that is associated in 
point of time in your mind with the request that Colonel Green 
made to you, to have the talk with Mr. Suggett, in order to your 
being a witness on that proceeding, are you able now to give the 
date of that proceeding ; I mean the year of it? 

A. I am not. 

R. D. Q. 184. Is there any fact or circumstance that enables you 
to say that that proceeding and that request of Colonel Green’s 
which is associated with it in your mind did or did not oceur in 
1866 or 1867 ; can you say it did not occur in one or the other of 
these years? 

A. No, to both of these questions. 

R. D. Q. 135. Now, Doctor, will you state whether or not, when 

you saw Colonel Green after his return from the service and 
2109 prior to his trial on the indictment here, you discovered in 

his appearance and conduct any change in appearance or not? 
If so, state what it was. 

A. I had that impression—that he looked crestfallen when he 
came back. 


Redirect examination of the witness closed. 


Recross-examination by Joun W.SuaGcert, Esq., who appears 
to cross-examine the witness by reason of the indisposition 
of Mr. Palmer: 

R. X Q. 136. When were you last upon the stand as a witness 
previous to your examination here to-day ? 


A. Friday, I think. 
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Rh. N Qo TSY, Smee then how many conversations OF Ditervie ws 


we Yow had with the CORA PMA AER, Witham D. Andrews, Neah 

Darmeons, Do Lo. Thanbati er Mile GQoodnelh, or aA OF either af 

..'s ve apoaken with Abe Parpsans twee t have had EW COI 
VERRALL which Me, Andrews was present and at which Was pres 
ent Mir. Eluribut at beth and \lr. Goodnmeh Was present at one of 
them cording to the best of may recollection. 


Kk. XN Q 13s. Did those conversations take place at Mr, William 
LD. Andrews’ room, at the Messenger House? 

A. One conversation did, 

Rk. X Q. 189. After leaving here last Friday night were you not 
requested by the counsel, D. L. Hurlbut, or some one of the per- 
sons named, to go to the complainant’s room at the Messenger 
Llouse ” 

A. No. I was told that Mr. Hurlbut would like to see me at the 
Messenger House, and I saw him at his room the same night. 

R- X Q. 140. Was this question of the time as to where you had 
this conversation with Green with reference to Suggett brought up, 
direetly or indirectly, personally to you or In your presence at any 
of the conversations you have mentioned ? 


\. Yes 

9110 RN Q. 141. And was it there suggested that the litigation 
» Cortland, called the Interference case, would be a good 

» for vou to Gx the time by, or something to that effect? 
\. No: Ede not think it came in any such shape as thal Me, 
ti ut asked © sate GReshioens as fo Lae we Lie told me that 
Was comtest between Uhese three PANes, called the jaterfer 
© ease, between Madge, Sugwett, and Green, in 1800, and, I think, 
asked me the question i it Was not at that time [| had the CONVOr 
sation with Me Green, I think I told him that if that was the only 


ime that there was such a contest that it would be my opinion that 
hat was the ime. He SAYS, You think the matter over, and I left 


»Pr? 
at 


—— -~ 


bis POM 
 X Q. 142. How soon after the adjournment on last Friday 


night was it that you were thus in Hurlbut’s room? 
About eight o'clock, I think. 


A. 

R. X Q. 143. Who came after you? 

A. Noah J. Parsons. 

R. X Q. 144. He is one of the complainants in this suit, is he 
not’ 


A. I do not know. 

R. X Q. 145. And he is engaged, and has been, as you understand, 
in the business of collecting royalties in the State of Iowa on the 
alleged Green patent, has he not? 

A. I so understand. 

R. X Q. 146. Have you heard or learned that after the said Noah 
J. Parsons’ return from the West, in July, 1879, he conveyed all of 
his real property, through his father-in-law, to his wife ? 
A. I never have heard of it, 
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R. XN QO, Henry Woodrul’s house has been enlarged on the 
south from whatit was ta 18e@l er L8GQ, has it not? 

\. Te may be that the back wing bas been enlarged: the upright 
could neat be extended south an account of lack ef land. I think 
the chambers have been raised. 

KR. XN Q. 148. Will you swear positively that subsequently to the 
year 1862 there has not been an addition built in a southerly diree- 

tion on this Woodruff house ? 
2111 A. No; the back wing might have been enlarged southerly. 
Rk. X Q. 149. How far was it from the place where this well 
was made at Woodruff’s, measured in a northerly direction, to the 
side of this back wing? 
A. I guess four feet. 
R. X Q. 150. And how far from the upright part? 
A. Four feet; it is all guess-work. 
R. X Q. 151. And how far did the upright post extend south from 
the wing? 

A. I think eight; probably ten feet. 

R. X Q. 152. Will you swear positively that that well could not be 
seen to a passer-by on the street from the south side of Woodruff’s 
lot? 

A, T think T could, 

R. X Q. 1538. Will vou so swear ? 

A, 1 could not, for T do not know where the well is located ; it was 
not made while T was there in 1862) an attempt was made, but | 
think it was a Ralure; Twill quality that by saying UT do not think 
that the well was made in 188. while I lived next south. 

RK. XN Q. 1, Did vou gaderstand my last question ? 

A, T suppose T did, 

KR. X Q. 1K Will you now try to answer it without making any 
volunteer statements ? 


- 


(Questions 152 and 153 are read to the witness.) 


A. I will not, unless you designate what well. 
R. X Q. 156. Then vou refuse to answer the question, do you % 

A. I could not answer the question. 

R. X Q. 157. What year was it that this well was attempted to be 
made ? 

A. I had the impression that it was in 1862 that the well was at- 
tempted, but there is a bare possibility that it was attempted in the 
fall or winter of 1861, which had not occurred to me before. 

R. X Q. 158. How does this latter circumstance come to your 
mind when you have been putting it before in 1862? Please explain 
yourself. 


> 


A. I bought the place south of Henry Woodruff’s, and 
2112 moved in there either late in the summer of 1861 or in the 
fall, and sold the place and moved out in 1862; and it was 
during this time that he made the attempt to put down the well. 
R. X Q. 159. What time in 1862 was it that you moved out of that 
place next south of Henry Woodruff’s ? 
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A. I could not tell without looking at the records; I do not know 
whether [ lived there more than a year or less than a year. 


(By consent the witness leaves the room for the purpose of exam- 
ining the records in the county clerk’s office; returns and says further 
In answer:) * 

| occupied the first residence south of Henry Woodruff’s from the 
latter part of summer, 1861, till the spring of 1863. 

R. X Q. 160. You stated in your cross-examination that you saw 
the men at work making or attempting to make the well at Henry 
Woodruff’s ; state who you saw and when you saw him. 

A. I do not remember of seeing any one but Byron Mudge; I do 
not recall any one I could tell when ; it was during the period that 
I resided there. 

R. X Q. 161. Was it in the fall of 1861 ? 

A. I could not tell. 

R. X Q. 162. Was not this well at Woodruff’s subsequently com- 
pleted by Mudge or others before you moved away, and, on reflection 
now, do you not remember that such was the fact ? 

A. I cannot tell; I do not know. 

R. X Q. 163. Will you swear that that well was not completed in 
the fall of 1862? 

A. No. 

R. X Q. 164. Did not Mudge go with the regiment, expecting to 
obtain a commission as a lieutenant? 

A. I do not know. 

R. X Q. 165. Do you wish to change the testimony that you gave 
on your former cross-examination as to the time when Green had 

this talk with you in relation to Suggett ? 
2113 A. No; because I was not positive as to the time then, and 
[ am not positive now. 

R. X Q. 166. Did you not swear on your former cross-examination 
that Green said that Suggett was trying to get a patent on the driven 
well when this conversation took place? 

A. I do not think I made that statement unqualifiedly. 

R. X Q. 167. Have you had read over to you by Mr. Hurlbut or 
any one else the notary’s minutes of what you then swore to in this 
connection, or was the contents stated to you ? 

A. I believe not; I cannot recall the fact, if it has occurred. 

R. X Q. 168. Then, will you swear positively that Green did not 
then tell you “that Suggett was trying to get a patent?” 

A. No; I will not swear that he did not; I gave it as my impres- 
sion, on my direct examination, that he did tell me so; that he was 
trying to get a patent on something pertaining to a driven well, or 
the well itself. 

R. X Q. 169. Then, as you understood it, Suggett was then attempt- 
ing to get a patent, and had not got it; is this not so? 

A. I will not be positive as to that; and what he wanted me to 
ask Mr. Suggett I could not now say; [ did not entertain the propo- 
sition for a moment. 
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R. X Q. 170. Is not your recollection as good now as it was on 
Friday last ? 

A. It may not be. 

R. X Q. 171. If you testified on Friday last that Green stated 
“that Suggett was trying to get a patent,” in connection with this 
conversation, was not that true? 

A. If I made that statement unqualifiedly, it is probably true, 
providing my memory serves me correctly. 

R. X Q. 172. Will you swear positively that you did not make that 
statement? Answer directly, yes or no. 

A. I will not, unqualifiedly. 

R. X Q. 173. You have stated that Mr. Suggett was “miffed” at 
you because of something growing out of your professional treat- 
ment of his child; did you learn this from him personally or did 

vou hear it? 
2114 A. I was so informed, and from his treatment of me after- 
wards I have reason to believe that it was so; I was treating 
the child for croup, and when it appeared to me to be unnecessary 
to continue longer I discontinued my visits; | understood that he 
was not pleased that my visits were discontinued so soon. 


Proceedings adjourned until Tuesday, August 24th, 1880, at 9 
o’clock a. m., at this place. 


2115 Turspay, August 24th, 18S80—9 o’clock a. m. 
Convened pursuant to adjournment. 
Present: John W. Suggett, Esq., appearing for defendant in place 
of Mr. Palmer, who is still indisposed, and D. L. Hurlbut, Esq., for 
complainants. 


Recross-examination of Jay Batti, M. D., resumed: 


R. X Q. 174. Have you been and consulted with Henry Woodruff 
in relation to this well? 

A. Yes. 

R. X Q. 175. And were you informed by him that Mudge at- 
tempted to make that well in the fall of 1861, and that in so doing 
he met with some obstruction—broke his rod—and that subse- 
quently, in the year 1862, he completed it, or words to that effect ? 

A. I could not say that he told me when the first attempt was 
made ; he gave itas his opinion that the well was completed in 1862; 
I told him that it was my impression and that of my wife that it 
was not completed while we lived in the house adjoining; we sup- 
posed that we furnished him water while we lived there. 

R. X Q. 176. You will not swear positively, will you, that that 
well was not completed in the fall of 1862? 

A. No. 

R. X Q. 177. You have recently examined Mr. Woodruff’s prem- 
ises and the premises of Dr. Hughes, which you formerly owned, 
with a view to see whether or not the place where this well was 
made could be seen from the street, have you not? 

A. Partly for that purpose. 

Y4—16 
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R. X Q. 178. Your memory is not as good as it forinerly was, is it? 
A. I do not know as I could answer that question; it is my im- 
pression that when I was a student and was drilling my mind I had 
a little more retentive memory than IT now have. 
R. XN Q.179. As to the minor details and as to dates of these 
2116 transactions upon which you have been interrogated here, 
having occurred from fourteen to nineteen years ago, and you 
having made no memorandum or note of them, you do not claim 
or pre tend, do Vou, that YOU aPe absolutely aecurate or correct in re- 
ward thereto? 

A, No; as my answers to these questions Indicate, 

R. XN Q. 180, You were not the guardian, custodian, or keeper of 
Colonel Green after his return from the army to the time he left 
Cortland, were you ? 

A. No. 

R. X Q. 181. Was there afly committee appointed by any court 
or judge to have charge of his person or property during that time ? 

A. Not that 1 am aware of. 

R. X Q. 182. Then he managed his own affairs, did he not? 

A. Well, he had a couple of lawyers employed, if not more, to 
assist him, I have been told. 

R. X Q. 183. He was not committed toany insane asylum or other 
institutions for persons of diseased mind during these years that vou 
know of, was he? 

A. Not that I know of. 


Reeross-examination of this witness closed. 


Second redirect examination: 


R. D. Q. 184. You have spoken, on your cross-examination, of a 
conversation which you had with Henry Woodruff and have de- 
tailed a portion of it in regard to his well; when did that occur? 

A. Last evening. 

R. D. Q. 185. For what purpose did you go to Mr. Woodruff’s last 
evening? Please state fully about it. 

A. I became satisfied that my impressions in regard to the dis- 
tance from the wing of his house to the southeast corner of the 
house were erroneous as stated in the cross-examination, and, for 

the purpose of correcting those erroneous impressions 

2117 &2118 and to satisfy myself whether the well was observable 

| from the street, I went and made the examination ; the 

location of the well could not be seen from the street ; the distance 
from the wing to the southeast corner of the house is twenty feet. 


Examination of this witness closed. 


(Signed) JAY BALL, 


Sworn and subscribed before me this 24th day of August, 1880. 
[L. s.] (Signed) M. STANLEY BIERCE, 
Notary Public. 
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2119 James S. Squires called for complainants. 


2120 Irving H. Palmer, Esq., here appears for defendant as 
before. 

Q. 1. State vour name, age, residence, and occupation. 

A. My name is James 8. Squires; aged 61 years; residence, Cort- 
land, N. Y., and occupation, president of the National Bank of Cort- 
land, 

Q. 2. How long have you been president of the bank, and what 
other occupations, if any, have you followed for the last twenty 
years Y 

A. Eleven years as president of the National Bank and engaged 
in the mercantile business for sixteen vears in Cortland prior to that, 
I have also built several houses, leasing them and looking after a 
large number of tenants. 

Q. 3. State how long you have resided in Cortland village, and 
whether you are generally acquainted with the people of Cortland 
county. 

A. I have resided in Cortland village 27 years; my business and 
occupation has led to a large acquaintance in Cortland county. 

Q. 4. Were you conversant with the raising and organizing of the 
76th Regiment of New York Volunteers, raised here soon after the 
breaking out of the late civil war? 

A. I was somewhat familiar with it. 

Q. 5. Did you know anything of the formation of portions of the 
citizens here into squads for military drill prior to the organizing of 

the regiment? If yea, state what you know upon the subject. 
2121 A. I did know something of it; | was applied to for my 

hall for the purpose of drilling squads of men; I think Mr. 
Green, Mr. Mudge, Mr. Robinson, and Mr. Carmichael or some of 
them came to me about it; | cannot remember which of them it 
was. I also was at the hall and saw them drilling squads of men ; 
I cannot say which of them; my memory is that they, with Mr: 
Green, had charge of the drills; the drills were held in the evening; 
they might have been held in the daytime, but I only attended in 
the evening; I was occasionally there. 

Q. 6. Do you know Colonel Nelson W. Green? If so, state when 
you became acquainted with him and how longand intimately you 
have known him. 

A. I know N. W. Green; I cannot say exactly how long, but I 
knew him previous to the breaking out of the war and knew him 
-In business relations; he traded at my store and had an account 
there. 

Q. 7. What was his relation to the military drill and the forming 
and organizing of the regiment you have spoken of? 

A. He appeared to be the only one who thoroughly understood 
military tactics; he seemed to give orders and directions to the 
others at the drill and to have charge of it frequently ; he was acting 
as colonel of the regiment, as I understood it. 

Q. 8. Did Carmichael, Mudge, and Robinson act as subordinate 
assistants In raising and organizing the regiment? 
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A. They did, according to my best recollection. 

Q. 9. State, if you are ‘able to say from observation at the time, 
to what extent, in point of time, Colonel Green gave himself up 
to the business of drilling and to that of raising and organizing the 

regiment. 
2122 A. My recollection would be, so far as my observation was, 
that he attended to that mostly and did not have any other 
business that I know of. 

Q. 10. State whether you have personal knowledge, from observa- 
tion at the time, of Colonel Green’s attending to and supervising the 
drilling mentioned and the raising and organizing of that regiment. 
Please state whether you have a recollection of seeing him engaged 
in those employments and how frequently you were accustomed to 
see him thus engaged. 

A. I did see him engaged in those employments frequently; I 
cannot say how often ; sometimes on foot and sometimes on horse- 
back. 

Q. 11. State further whether you have personal knowledge, from 
observation, that the persons you have named, Messrs. Carmichael, 
Mudge, and Robinson, acted as his assistants and under his super- 
vision in carrying on the drill and raising and organizing the regi- 
ment. 

A. My best recollection would be from observation that they did 
assist Colonel Green in the formation and raising of the regiment. 

Q. 12. State whether you were accustomed at that period of time 
to seeing them act under Colonel Green’s supervision in carrying 
out his directions with reference to that of drilling and the business 
connected with the raising and organizing of the regiment. 

A. I think they were, but it is so long ago that I cannot be posi- 
tive about it. 


Proceedings adjourned until 2 o’clock p. m. 


2123 2 o' CLOCK P.M, 
Convened pursuant to adjournment, 
Present: D. L. Hurlbut, Esq., for complainants, and Irving H. 
Palmer, for defendant. 


Examination-of James S, Seurres resumed: 


Q. 18. State whether you had knowledge of the shooting of MeNett 
on the camp peta of the 76th regiment here in Cortland by Col- 
onel Green on the occurrence of an alleged mutiny in camp through 
the publ ue Notoriety if ab once obt; ained and the indictment of Col- 
onel Green for the act which followed. 

A. I had no knowledge from public notoriety. 

W. 14. State the degree of popular excitement which followed the 
occurrence of the MeNett athar, the intensity of it, and how it affected 
the community, and the extent of it. 

It was extremely high, people taking one side or the other, 
and there was a tremendous excitement. 

Q. 15. About how were the ei divided here over the occur- 
rence, and did it extend generally over the county ? 
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A. My recollection would be that there were more for Green than 
against him. The excitement was pretty generally throughout the 
county. 

Q. 16. Was trouble apprehended from this affair, either from the 
citizens or soldiers, from the bitterness of the controversy ? 

A. There was. 
2124 Q.17. What class of men were those that were bitterly Op- 
posed to Colonel Green generally ? ; 

A. Usually all those who were opposed to the war; not entirely so. 

Q. 18. State to what extent the excitement and division formed 


‘ against the Colonel extended into the ordinary social relations of men 


here, and whether it entered the church here of which Colonel Green 
was then a member. 

A. It was very high in social relations, and I was informed that 
a division was made in the church thereby, and he was dealt with 
in the church for his language and acts, [ suppose. 

Q. 19. State, if you know, how long this state of the public mind 
continued with reference to Colonel Green’s trial on the indictment 
of April, 1866, for the shooting of McNett. 

A. I could not remember how long; some time. 

Q. 20. Was there more or less excitement down to the time of his 
trial in 1866? 

A. There was more or less excitement down to the trial. 

Q. 21. State whether you personally were connected in any way 
with the proceedings in court upon the indictment mentioned ; and, 
if you were, state how. 

A. I was one of his bail. 

Q. 22. Were you ever assailed by the enemies of Colonel Green for 

bailing him ; and, if so, what language was applied ? 
2125 A. I was assailed and epithets of an abusive character were 
used, but I cannot remember the language nor the persons 
now. | 

Q. 23. State whether, during the period referred to, charges of 
insanity were made against Colonel Green, and how frequently they 
were made here during that period. Sood 

A. There were charges that he was insane, or else he would not 
say and do the things that he did, 

QQ. 24. State whether you heard of Colonel Green’s being burned 
in eftigy by his opponents here during that period of excitement. 

A. L remember something about it, but I cannot remember the 
particulars, 

Q. 25. Do vou remember of Colonel Green’s being removed from 
command and sent home from Washington in the summer of 1862? 

A. I remember of hearing of his removal, but the dates or places 
I cannot remember. 

Q. 26. State now how Colonel Green’s indictment and his removal 
from command and the popular excitement growing out of the Me- 
Nett affair affected Colonel Green’s mind and conduct during the 
period referred to. Answer according to what you saw and con- 
versed with him. 
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A. He appeared very excitable, and frequently alluded to it in his 
talk; it seemed to absorb his mind, 

Q. 27. In his talking of these matters state whether he appeared 

in a high degree of excitement. 
2126 A. He did seem very highly excited when talking upon 
those subjects—the war and “his dismissal from command and 
his indictment for the McNett affair. 

Q. 28. In speaking about the war and war news state whether or 
not Colonel Green would usually run off into difficulties and 
troubles. 

A. He frequently did. 

Q. 29. Do you know of Colonel Green’s having or doing, during 
the period from the MeNett affair and after his return from the army 
in the spring or summer of 1862 down to the time of his trial in 
1866,any business other than as connected with his preparations for 
his trial and with his efforts to be reinstated and his defense against 
other personal troubles mentioned ? 

A. I do not. 

Q. 30. Do you know anything about his being in want of means 
for the support of himself and family during the period above men- 
tioned? If so, state what you know on the subject. 

A. My recollection would be that he traded at my store at one 
time and had an account running there, which was several years 
before being settled up, about the war time. 

Q. 31. State whether you remember, in 1866, just after Colonel 
Green’s trial on the indictment, of his barn being burned. 

A. I remember that I heard of his barn being burned ; I could 

not lix the date. 
2127 Q. 32. Do you know anything about the process of the 
driven —- so called, which was made known here in the 
summer or fall of 1851? 

A. I remember hearing it talked about some about the war times ; 
I could not tell the date. 

Q. 33. State whether you remember of hearing of such a well at 
the camp of the 76th regiment at the fair grounds. 

A. I do remember of hearing that there was such a well there. 

Q. 34. Was the idea of obtaining water at that time by that pro- 
cess new and novel ? 

A. It was to me. 

Q. 35. Was it so regarded by the community here, so far as you 
heard expressions at that time ? 

A. It was so talked about, so far as my recollection and observa- 
tion extended, 

Q. 36. Did you hear of the interference controversy in relation to 
this process, and of testimony being taken in relation to it, some time 
in 1866, between Green, Mudge, and Suggett ? 

A. I recollect hearing of the suit, but cannot fix the date, and do 
not know the particulars. 

Q. 37. Now, state whose discovery this new process for obtaining 
water which you have mentioned was ple conceded to be, so 
far as you knew at the time when it was first made known here and 
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down to about the time at which testimony was taken here in the 
interference case mentioned. 
A. The first that I knew of it, it was called Mr. Green’s 
2128 process of getting water, at the camp ground ; I cannot testify 
“ long it continued to be called so; it was by driving a 
hollow tube in the ground, as I understood it, and was a new idea 
to me. 

Q. 38. When spoken of in the discussions which took place in 
your hearing, during the period mentioned, whose discovery was it 
called ? 

A. I supposed it was called Mr. Green’s discovery, as it was called 
Mr Green’s well, made by driving a hollow pipe in the ground. 

Q. 39. State whether Colonel Green, in purchasing goods at your 
store, requested credit. And, if so, what did he say on that subject ? 

A. He did request credit, but I cannot remember now what he 
said ; only he said he could not pay at that time ; I do not remember 
the particulars about it. 

Q. 40. Do you know James Suggett who was connected with that 
interference controversy spoken of? 

A. I know James Suggett and heard that he was interested in 
such a suit, but do not know the particulars. 

Q. 41. Where does Mr. Suggett now reside ? 

A. In this village. 

Q. 42. Have you seen him on the streets lately ? 

A. Not long since ; I do not know the precise time. 

Q. 43. Have you seen him at your bank within the past week or 
ten days? 

A. I do not remember. 

Q. 44. Have you been more or less acquainted with the people of 

the town of Preble for the past fifteen or twenty years? 
2129 A. Yes, sir; I have been acquainted with some people in 
the town of Preble within the last fifteen or twenty years. 

Q. 45. Do you know Moses Tallman, and did you know William 
E. Tallman, in his lifetime, who resided in the town of Preble? 

A. I knew one or two Tallmans there, but I do not remember 
their first names now. 

Q. 46. Did you ever hear of either of the Tallmans ever claiming 
to have made a driven well prior to 1861? 

A. I do not now remember it. | 

Q. 47. Did you ever hear of such a thing as a driven well prior to 
the one that was made or caused to be made by Colonel Green here 
in Cortland about the time the regiment was encamped here, in the 
fall of 1861? 

A. That is the first I ever heard of it. 

Q. 48. On the trial of the indictment of Colonel Green, in 1866, 
were not eminent counsel employed to assist the district attorney ? 

A. I so understood it at the time, from my best recollection ; these 
things were a good while ago. ; 

Q. 49. Please state the intensity of feeling produced at the time of 
the trial of Colonel Green on the indictment. 

A. It was extremely high—at fever heat. 
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Direct examination of this witness closed. 
2130 Cross-examination: 


X Q. 50. About what was the population of the village of Cortland 
from ISGL to 1865” 

A. My best recollection would be about two thousand; that is an 
Eslinwalo, 

XN Q. 51, About what was the population of the village of Homer 
at about that time? 

A. l should think it was about the same; in 1860 I think Homer 
was the largest; in 1865 they were about equal; these are only esti- 
mates, 

X Q. 52. What was the character of the mereantile business done 
by you? 

A. Dry goods, groceries, crockery, and hardware. 

X Q. 53. About what was the extent of your mercantile business, 
annually, during the period from 1861 to 1865? 

A. About a hundred thousand a year; sometimes a little more and 
sometimes a little less. 

X Q. 54. State whether or not you devoted your entire time and 
attention to this business during the period mentioned. 

A. I devoted the most of my time to it. I had some other busi- 
ness, but that was my main business. 

X Q. 55. What other business ? 

A. I think I built a house about that time; perhaps it was before 
that time. 

X Q. 56. Do you remember the year in which you built the house 
mentioned by you? 

A. I do not. 

X Q. 57. What is your best recollection as to the year? 

A. My recollection is that it was in 1860 or 1861. 

X Q. 58. Was there a driven well constructed in or about that 
house at about the time it was erected ? 

A. I cannot remember. 

X Q. 59. What is your best recollection as to the construction of 
a driven well in or about that house at the time of its erection ? 

A. I do not remember. 

X Q. 60. How many houses have you built in this village since 
January Ist, 1861? 

A. Some eight or ten, built and repaired; that is my best recol- 

lection. 
213 X Q. 61. In how many of tiese houses were driven wells 
constructed at the time of their erection ? 

A. I think in seven or eight of them. 

X Q. 62. Was there a driven well afterwards. constructed in the 
house built by you in 1860 or 1861, as you have stated ? 

A. I could not say; I sold the house at about that time. 

X Q. 63. Can you say whether or not there is a driven well now 
in that house ? : 
A. I cannot. 
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X Q. 64. What did you see Colonel Green do, with reference to 
the organizing and equipment of the 76th regiment, so cailed ? 

A. My recollection would be that [ saw him giving orders at the 
drills in the hall; [ saw him going to and from the camp and town ; 
he was in my store frequently in connection with business of the 
regiment or his own; the regiment had an account there. 

XQ. 63. When you saw Col, Green giving orders toa drill squad 
was prior to the formation of the regiment, was it not? 

A, Yes, sir. 

X Q. 66. How long prior? 

A. I should think it must have been three or four months; I could 
not fix the time. 

X Q. 67. Did not the drilling commence soon after the battle of 
Bull Run, in July, 1861? 

A. My recollection would be that it commenced earlier—in May 
or June; but it might not be. 

X Q. 68. Did you know Heman F. Robinson ? 

A. I think I did. 

X Q. 69. Did he enter the service as a volunteer in the 76th regi- 
ment? 

A. I understood he entered the service; I do not remember in 
what way; my recollection would be that it was the 76th regiment; 
I think I saw him drilling in the hall. 

X Q. 70. What was his business prior to his entering the service ? 

A. My recollection would be that he was a surveyor, 
2132 draughtsman, or engineer, or something of that kind; I 
think he kept books. 

X Q. 71. He had been a cadet at West Point, had he not? 

A. I do not recollect. 

X Q. 72. What is your impression about it? 

A. My impression is that he knew more about drilling than some 
of the rest of them. 

X Q. 73. What persons do you now recollect, so as to be able to 
name them, took principal or prominent parts in conducting the 
squad drills at Squires’ Hall, in 1861? 

A. I don’t remember the dates, but I have no doubt it was in 
1861; Col. Green, Mr. Mudge (Byron Mudge), H. F. Robinson, and 
J.C. Carmichael; I presume there were others, but I do not now 
call them to mind; those were the most prominent. 

X Q. 74. Were not Ami Todd and Henry Woodruff also some- 
what prominent in the instruction of these squads? 

A. It is probable; there were others, but I do not remember who. 

X Q. 75. Was not Mr. Henry Woodruff employed in drilling 
squads at the camp on the fair ground during the formation and 
organization of the 76th regiment? 

A. I could not tell. 

X Q. 76. Not all of the persons engaged in squad drill at Squires’ 
Hall in 1861 did so with the view of entering the 76th regiment, did 
they ? 

A. I could not say. 
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X Q. 77. Mr. Henry Woodruff and Ami Todd did not enter the 
service during the last war, did they ? 

A. Not from my knowledge; I know that Woodruff did not. 

X Q. 78. Mr. J. ©. Carmichael entered the service in the 157th 
New York Volunteers, did he not? 

A. I could not say. 

X Q. 79. Byron Mudge entered the service in the 185th New York 
Volunteers, did he not? 

A. I could not say. 

2133 X Q. 80. Neither Mr. Carmichae} nor Mr. Mudge entered 

the service in the 76th Regiment New York Volunteers, did 
they ? 
A. I could not say. 
X Q. 81. What is your best recoilection on that subject? 
A. I recollect that they entered the service, but in what regiment 
do not remember. 
X Q. 82. At the time or up to the time the 76th regiment left the 
camp at the fair ground for Albany, in December, 1861, none of the 
persons acting as officers of the regiment held any commission as 
such from the State of New York or the United States, to your 
knowledge, did they ? 

A. I do not know; not to my knowledge. 

X Q. 83. Do you know by whom the barracks for the camp at the 
fair ground were constructed and to whom the bills for material and 
labor employed therein were made? 

A. No, sir. 

X Q. 84. Have you not understood that these barracks were con- 
structed by Col. J. C. Carmichael and that the bills for labor and 
materials employed in constructing the same were made out to him 
or in his name? 

A. I have no recollection about it. 

X Q. 85. You say that the regiment had an account at your store. 
In whose name and how was that account kept? 

A. I cannot tel! you now. My best recollection would be that it 
was in the name of the “ 76th regiment.” 

X Q. 86. Was there any arrangement or understanding with you 
as to who should be responsible for and pay for the goods purchased 
upon that account in case the State of New York or the United 
States should fail or refuse to provide for and pay the same? 

A. I could not tell now. I presume that I had some satisfactory 
assurance or I should not have parted with the goods, but what it 
was I do not know now. 

X Q. 87. Is it your best recollection that you had such assur- 
ance from some responsible individual or individuals other than 
the State authorities ? 

A. My best recollection would be that some State authority was 

shown me that they would see it paid. 
213 X Q. 88. What was the nature or character of the assur- 
ance; was the same in writing; and, if so, was the same de- 
livered to you as an evidence of liability from the State for the 
goods sold and delivered by you for the use of the 76th regiment ; 
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and, if you have the same now in your possession or custody, will 
you _— produce it at the time to which this proceeding shall 
be adjourned or account for aud explain its loss? 


Proceedings adjourned until Wednesday, August 25th, 1880, at 9 
o'clock a. m., at this place. 


WEDNESDAY, August 25th, 1880—9 o’clock a. m. 
Convened pursuant to adjournment. 
Present: Noah J. Parsons, Esq., for complainants, and John W. 
Suggett, Esq., for defendant. 
Proceedings adjourned until Thursday, August 26th, 1880, at 10 
o’clock a. m., at this place. 


10 o’clock a. m. 


Tuurspay, August 26th, 1880 
Convened pursuant to adjournment. 
Present: William D. Andrews, Esq., one of the complainants. 
Proceedings adjourned until 2 o’clock p. m. 

2 O'CLOCK P. M. 
Convened pursuant to adjournment. 
Present: William D. Andrews, Esq., one of the complainants. 
Proceedings adjourned until Friday, August 27th, 1880, at 9 
o'clock a. m., at this place. 


2135 Fripay, August 27th, 1S8O—9 o’clock a. m. 
Convened pursuant to adjournment. 


2136 JAMES 8S. Squires produced by complainants for further 
cross-examination by defendant’s counsel. 


A. I have been unable to find the assurance in writing mentioned 
in cross-question 88, and have no recollection of such assurance in 
writing. 

X Q. 89. Do you recollect by whom the goods charged to the ac- 
count of the 76th regiment were purchased and to whom the same 
were delivered ? 

A. Ido not. I cannot say. 

X Q. 90. Have you examined your books since the adjournment 

for the purpose of refreshing your memory and ascertaining 
2137 as much as possible concerning this account referred to by 
you as the account with the 76th regiment? 

A. I have examined a portion of my books. 

X Q. 91. Did you find a ledger containing your mercantile ac- 
counts for the years 1860, 1861, and 1862? 

A. I found one ledger containing a portion of them. I was hav- 
ing two ledgers at that time. 

X Q. 92. Did you find any memorandum or entry contained in 
this ledger tending to show that the goods furnished the said regi- 
ment were delivered upon the order of Colonel Green or any other 
person connected with the regiment ? 

A. I did not. 

X Q. 93. There was a committee of this county called the “ war 
committee ” at that time, was there not? 
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A. There was a war committee. 

X Q. 94. Do you remember who that committee was? 

A. I do not; except that Delos McGraw, I think, was one. 

X Q. 95. Did you have any dealings with the war committee as a 
committee ? 

A. I could not say certainly whether I did or not. It might have 
been that the account was kept with them. I have no recollection 
and cannot gather anything from my books. 

X Q. 96. Was not the assurance that you should be paid for goods 
furnished the 76th regiment made by the war committee of Cort- 
land county or some of its members? What is your best recollec- 
tion or impression upon this point? 

A. L have no recollection about it, but it might have been from 
them. 

X Q. 97. Do you not regard it as extremely probable that this 
was the case? 

A. I have no real recollection about it. 

X Q. 98. Did you have an account with the war committee? 

A. I did not find any upon the one ledger that I found. 

X Q. 99. When did your acquaintance with Col. Green be- 

gin? : 
2138 & 2159 A. I cannot tell. 
X Q. 100. Was it before or after the commencement 
of the war; if before, about how long previous? * 

A. A short time before the war broke out; it might have been a 
year or two. I cannot say. 

X Q. 101. Where did he reside when you made his acquaintance? 

A. I cannot say exactly. I remember him living opposite the 
earding-mill, but whether it was when I first made his acquaint- 
ance or not Ido not know, 

X Q. 102. Where and on what occasions did you make his ac- 
quaintance? State, if you recollect. | 

A, My best recollection is that it was in my store that I first made ee 
his acquaintance. 

X Q. 108. Did you meet him in society here and in social cireles? | 

A, Not particularly; only as I did other men in the streets or on 
business. 

X Q. 104. Did you meet him frequently to have conversation with is 
him in your store or upon the streets of Cortland ? 

A. I should think only oceasionally ; he was not very often in. 

X Q. 105. Did you discuss war news with him frequently during 
the war when you met him? 

A. I think I did. He was quite a hand to talk about it, accord- . 
ing to my recollection. 

X Q. 106. What business or avocation did he pursue while residing 
in Cortland, if any? 

A. Ido not know. I heard that he wrote a book. 

X Q. 107. Did he follow any other pursuit to your knowledge, ex- 
cept his connection with the regiment, either before or after the com- 
mencement of the war? . 
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A. Nothing but his suit in regard to the McNett affair that I know 
of. 

X Q. 108. You would not call that an avocation, would you? 

A. No, sir. 


2140 2 o' CLOCK P. M. 


Convened pursuant to adjournment. 
Present: As before. 


2141 Cross-examination of JAMEs S. SQUIRES renewed: 


X Q. 109. Did you visit the camp at the fair grounds while it was 
occupied by the 76th regiment? 

A, I think I did. 

X Q. 110. How many times? 

A. I could not tell. 

X Q. 111. Did you see Colonel Green at the camp? 

A. My best impression is that I did, but I would not be certain. 

X Q. 112. Do you recollect seeing him do anything at the camp? 

A. I could not now say that I did. 

X Q. 118. Do you know, of your own knowledge, what he did 
respecting the raising and organizing of the 76th regiment? 

A. Not except what I saw him drilling or having charge of the 
drills at Squires’ Hall. 

X Q. 114. That was several months before anything was done 
about the raising of the 76th regiment, was it not? 

A. It was before, but how long before I cannot say. 

X Q. 115. Did you ever converse with Colonel Green upon the 
subject of driven wells; and, if so, when ? 

A. I presume I have, but cannot recall any particular time. 

X Q. 116. Can you recall anything that he said to you on that 
subject y 

A. T cannot, 

X Q. 117. Have the complainants issued licenses to you for the 
wells constructed in the houses built by you ? 

A, Some of them. 
2142 X Q. 118, Were they issued gratuitously ? 
A. They were; they were sent to me. 

X Q. 119. For how many wells ” 

A. I do not remember the number; quite a number. 

X Q. 120. When were they issued to you? 

A. l ecannot give the date; it was about the time they were col- 
lecting royalties here. 

X Q. 121. Were you sworn in the case of William D. Andrews 
et al. vs. Carman, in 1872 or 1873, in an action for infringement of 
the driven-well patent? 

A. I could not say; I was once sworn in a case, but could not 
say when it was, or who were the plaintiffs or defendants. 

X Q. 122. Were you sworn and examined in that case in this vil- 
lage, before Charles 8S. Thomas, a United States commissioner then 
residing here? 


708 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


A. I was sworn in this village and before Mr. Thomas, a commis- 
sioner, as | understood it. 

X Q. 123. By what counsel were you then examined? Please give 
the name. 

A. My best recollection is that Mr. Goodrich was one of them, but 
I cannot be positive ; I do not recollect the others. 

X Q. 124. Have you refreshed your recollection recently by read- 
ing a printed copy of your examination on that occasion ? 

A. Yes, sir. 

X Q. 125. When ? 

A. I cannot give the date; within a week. 

X Q. 126. Was your attention called by counsel for complainants 
the subjects about which you were to be examined ? 

A. No particular subject ; simply the testimony. 

X Q. 127. Where and of whom did you obtain the printed copy 
of the record containing your evidence given before Commissioner 
Thomas? 

A. Mr. Parsons left it at the bank in mv absence, as I was informed 
by the clerks in the bank. 

X Q. 128. Who spoke to you about being a witness for the com- 
plainants in the case in which you were examined before Commis- 

sioner Thomas? 
2145 A. I eannot tell. 

X Q. 129. Were you in the room of William D. Andrews, 
at the Messenger House, before your examination before Commissioner 
Thomas, and was the subject of your evidence then to be given 
alluded to or discussed ? 

A. I could not say for certain, but my best impression is that it 
was either there or at the bank that the matter was talked over; I 
am not certain. 

X Q. 180. With whom did you talk it over? 

A. I could not say who was present. 

X Q. 131. Was the matter discussed with you on more than one 
occasiou previous to your being sworn ? 

A. I could not tell. 

X Q. 132. Was your attention called to the subjects about which 
the complainants proposed to examine you previous to your being 
sworn ? 

- A. I presume it was, but I do not remember how, or in what 
way, or who did it. 

X Q. 183. Do you know of your own knowledge of any matter or 
business in which J. C. Carmichael, Byron Mudge, and H. F. Rob- 
inson acted as the agents, servants, or assistants of Colonel Green, 
after the 76th regiment went into cainp on the fair ground ? 

A. I could not say positively that they did. 

X Q. 184. Had you any knowledge of the McNett affair other 
than what you derived from reading the newspapers and the state- 
ments of individuals? 

A. No, sir. 

X Q. 135. Is it your recollection that a majority of the citizens of 
Cortland took sides for Colonel Green in the McNett affair ? 
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A. It would be my best recollection. 

X Q. 136. And did he not have the aid, sympathy and assistance 
of a large number of prominent citizens of this place, in respect to 
the matters growing out of the McNett affair ? 

A. I should think he did—the moral aid and assistance ; they 
also gave him pecuniary aid when his barn was burned. 

X Q. 137. There was no demonstration of pliysical force, 
2144 or of a riotous character, against Colonel Green at the time 
of the shooting of McNett, was there ? 

A. I do not remember the particulars; it seems as though there 
was something about burning him in effigy, but I do not remember 
when it was. 

X Q. 138. In answer to direct question No. 16, which was, “ Was 
trouble apprehended from this affair, either from the citizens or sol- 
diers?” you answered, “ There was.” Please explain what you 
meant by that. 

A. I meant that there was a strong excitement, and some fears 
were expressed that buildings would be burned, women’s lives in 
danger, etc. ; some went so far as to think Colonel Green was crazy. 

X Q. 189. Was it apprehended that Colonel Green would use the 
military force in camp against the citizens of the place? 

A. Some claimed that he could. 

X Q. 140. Was it not rumored that he had threatened so to do? 

A. My best recollection is that there was something of that kind; 
[ cannot say what exactly. 

X Q. 141. And did not the apprehension of danger on the part of 
the citizens arise, in vart, at least, from the rumored threats of Col- 
onel Green that he could or would lay the town in ashes ? 

A. I remember that there was great excitement, and rumors of 
that nature; I could not tell precisely what they were. 

X Q. 142. Did not the excitement abate very much after the re- 
moval of the regiment to Albany ? 

A. I think it did. 

X Q. 143. And there was very little excitement about this affair 
until the trial of Col. Green for the shooting of McNett, was there? 

A. I think not; there were strong partisans for both sides, but no 
great excitement manifested. 

X Q. 144. There were no proceedings in lunacy against Col. 
Green ; he was not treated for insanity, or confined in an insane 
asylum, and no committee over his person or property was ap- 
pointed, was there ? 

A. Not to my knowledge. 
2145 X Q. 145. Did you ever hear of any such proceedings ? 
A. No, sir. 

X Q. 146. The charge of insanity was merely the extravagant ex- 
pression of opinion of people who regarded his conduct as intemper- 
ate and improper, was it not, asa usual thing’ 

A. I think his odd manner of dressing and his passionate man- 
ner of talking may have led people to talk about him as being in- 
sane. 
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X Q. 147. He was violent and vehement in his expressions, was 
he not? 

A. I think he was passionate, earnest,and he appeared determined 
in his manner of expressing himself. 

X Q. 148. He was rather an eccentric character, was he not ? 

A. I should so consider him. 

X Q 149. And was rather inclined to adopt some hobby as his 
subject of conversation, was he not ? 

A. I think he was, according to my best recollection. 

X Q. 150. He possessed a large amount of self-esteem and was 

rather egotistical, was he not? 

A. I think he was so considered by a good many. 

X Q. 151. He had a large, athletic, and robust physical frame and 
apparent good health, had he not? 

A. I should think he was of fair size. <As to his health, I have 
heard that he was injured in some way and drew a pension. 

X Q. 152. Do you remember when he returned from the army ? 

A. I do not. 

X Q. 153. Do you remember where he lived immediately after his 
return from the army? 

A. I do not. 

X Q. 154. He did as much business after his return from the 
army as he did before entering the army, did he not? 

A. I could not tell. 

X Q. 155. You stated on your direct examination that Colonel 
Green had an account at your store which ran a considerable time 
without settlement. When did that account begin and when was it 

closed ? 
2146 A. I think his account began in 1858. There was a settle- 
ment in 1860, 1861, or 1862, 1 think. Then it commenced 
again and ran until 1867, when it was closed. 

X Q. 156. You say on your direct examination that you remem- 
ber hearing it (the driven well) talked about some about the war 
times. Whom do you recollect to have heard say anything about it? 

A. I do not remember and could not tell who. 

X Q. 157. Can you not give the name of a single person whom 
you heard talk about it? 

A. I cannot at the present time. 

X Q. 158. Can you recollect to state where you heard it talked 
about ? 

A. I cannot now. 

X Q. 159. What do you recollect to have heard said regarding 
the well at the fair ground, if anything, and when and by whom 
Was it said? 

A. 1 recollect hearing a rumor that there was a well at the fair 
ground. I cannot tell when or where it was or who said it. 

X Q. 160, Do you recollect of hearing that James Suggett had 
constructed a driven well in the cellar of G. N. Copeland’s grocery 
store, on Main street, in this village, about the time it was con- 
structed ? 
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A. Iremember that Mr. Suggett had something to do with the 
driven well, but at what particular times or places I cannot say. 

X Q. 161. What do you remember to have heard with reference 
to the construction of driven wells by James Suggett ? 

A. I remember hearing that he was in the business of driving 
wells and succeeded in getting good and durable water. 

X Q. 162. When did you hear that, with reference to the time of 
Green’s trial upon the indictment for the shooting of McNett? 

A. I could not tell. 

X Q. 163. How soon after Green’s return from the army ? 

A. I have no means of knowing. 

X Q. 164. Can you not approximate ? 
2147 A. I could not; I neither know when he returned from the 
army or when his trial was. 

X Q. 165. When did you take possession of the block known as 
the “ Squires’ block?” 

A. In 1860 or 1861; my impression is in the spring of 1860 or 
1861. 

X Q. 166. Would the date of that deed enable you to fix the 
time ? 

A. It would not. 

X Q. 167. How did you obtain title? 

A. I obtained title through a foreclosure made by Joseph Rey- 
nolds. 

X Q. 168. Was this foreclosure commenced before or after your 
contract of purchase ? 

A. After. 

X Q. 169. Did you have a driven well constructed in your store 
in that building; if so, by whom was it constructed and with whom 
did you contract therefor? 

A. I did; my best recollection would be that Robert Dalton 
drove it. ! 

X Q. 170. Did you understand that Mr. Dalton drove the well 
under some arrangement made by him with Mr. Suggett ? 

A. My recollection would be that he had some arrangement or 
right to drive it from Mr. Suggett. Mr. Dalton was often at work 
forme. Mr. Suggett was not. 

X Q. 171. Mr. Dalton was a brother-in-law of Mr. James Suggett, 
was he not? 

A. That is as I understand it. 

X Q. 177. About how long after you took possession of the Squires’ 
block was this well made? 

A. I cannot tell. 

X Q. 178. Can you not tell within two or three years ? 

A. My recollection would be that it was within from two to five 
years after. 

X Q. 179. In what part of the building was this well constructed 
and where was the pump situated ? . 

A. In the east part of the building—inside, back of the office, first 
floor; the pipe ran down into the cellar by the post of the outside 
cellar door. 

96—16 
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2148 X Q. 180. Was it in plain view to persons coming to your 

store to trade? 

A. Yes, sir; if they stepped around to the back side of the office. 

X Q. 181. Was water frequently procured therefrom by customers 
coming there to trade and others? 

A. Yes, sir. 

X Q. 182. Is this well at present in operation ? 

A. Yes, sir. 

X Q. 183. And has it been since its construction ? 

A. There was a time that the tenants took off the pump and did 
not use it; it has been there all the time; as long as I was in the 
store it was used. 

X Q. 184. When did you vacate the store? 

A. My partnership expired in 1872. I went to the bank, per- 
sonally, three years before that—in. 1869. 

X Q. 185. And was this well in operation from the time of its 
construction up to 1872? 

A. I think it was. 

X Q. 186. Can you remember to recall any of the conversation 
which occurred at the time you contracted for the construction of 
this well? 

A. I cannot. 

X Q. 187. Do you remember what led or induced you to have 
the same constructed? 

A. I do not, only that it would be convenient to have it and as 
they were getting them about and driving them so handy. 

X Q. 188. You had, then, heard of the successful construction of 
driven wells by Mr. Suggett or Mr. Dalton previous to the construc- 
tion of this one, had you not? 

A. Yes, sir. 

X Q. 189. About how long previous? 

A. lL could not tell. 

X Q. 190. State what vour acquaintance was with William E. and 
Moses Tallman, if any . 

A. Tt was very little. I simply knew them as the Tallmans, of 
Preble. [was on speaking acquaintance with them. [ did not 
knew their given names. 

X Q. 191, Can vou now remember any conversation you had with 

either William E. or Moses Tallman ? 

2149 A. No, sir. 

X Q. 192. Were you ever at the residence or upon the 
premises of either one of them ? 

A. Not to my knowledge now. 

X Q. 193. Up to 1865 they did not usually come to Cortland to 
make their purchases of goods and articles of domestic use, did 
they ? 

A. I could not say. 

-X Q. 194. The village of Homer was at that period as large or 
larger than the village of Cortland, and about three miles nearer 
to the place of their residence, was it not? 

A. I should think it must have been about the same in popula_ 
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tion, but it is only an opinion. The distances are correct. Of course, 
we had courts, county clerk’s office, and conventions here that they 
would not have at Homer. 

X Q. 195. Your acquaintance with the Tallmans was only of a 
business character, was it not? . 

A. Yes, sir. 

X Q. 196. How frequently did they come to your store on busi- 
ness prior to 1865? 

A. I cannot iell. 

X Q. 197. Should you say that they came as often as once in a 
year ? 

A. They might and they might not. 

X Q. 198. Was it not customary and usual in this village, from 
and after the year 1863 and commencing at about that time, when 
a building of any kind was to be erected, after the cellar was dug 
and before the walls were laid,to construct a driven well from which 
to procure water wherewith to prepare mortar or cement for the con- 
struction of the foundation or cellar walls ? 

A. It has been customary for some time, but how far back I am 
unable to tell, unless they had water very near by. 

X Q. 199. What was the trade or business of the Mr. Dalton who 
constructed your well ? 

A. He has been a stone mason a good many years. I cannot say 
certain whether he was at that time or not? 


Cross-examination of this witness closed conditionally. 


2150 Redirect examination: 


R. D. Q, 200. Did you contribute ten dollars for Colonel Green at 
about the time of the burning of his barn ? 

A. To my best recollection, I did. 

R. D. Q. 201. You say that the excitement somewhat subsided 
some time after the regiment left. Now I ask you if between the 
two parties—for and against Colonel Green, occasioned by the shoot- 
ing of McNett—there was not considerable feeling kept up and bitter 
expressions of animosity made against Green by his opponents down 
to the time of his trial on the indictment ? 

A. There was a very strong partisan feeling kept up between the 
two parties—for and against Colonel Green—more or less down to the 
time of trial. There were occasional expressions of bitter animosity 
against Green by his opponents. Much of the excitement went 
down when the regiment left. 

R. D. Q. 202. Even to this late day are there not occasional ex- 
pressions of animosity or feeling against Greeen by his opponents 
arising from the shooting of McNett and the affairs connected there- 
with ? 

A. I think occasionally there is. It is very rare, though; it has 
pretty much subsided. 

R. D. Q. 208. You say you think that Green had “hobbies.” Was 
not that from his constantly talking about his troubles and difficul- 
ties and the excitement evinced while so talking? 
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A. That is what I call a “ hobby ”"—thinking and talking upon 
one particular subject. 

R. D. Q. 204. You say that there was something rumored that 

Colonel Green had threatened that he would or could use the 
2151 military force against the citizens here. Were not those 

rumors widely circulated by his opponents, as you under- 
stood ? 

A. I should think they were quite freely circulated by his op- 
ponents. 

R. D. Q. 205. Was Colonel Green an intensely loyal man to the 
flag of the country during the years of the civil war? 

A. He was a very strong partisan through the war and always 
got excited in his conversation about it. 

R. D. Q. 206. In speaking of the war during those years would he 
invariably run off into his troubles and state what he would have 
done in relation to certain movements and battles if he had not been 
deprived of his command, as he claimed, unjustly, and show a great 
deal of feeling and excitement in regard to it? 

A. My best recollection is that he would often run off into the 
subject when talking, and he always exhibited more or less feeling— 
frequently quite intense. 

R. D. Q. 207. Did the well in yourstore spoken of come up through 
the floor from the cellar? I mean the pipe therefrom. 

A. Yes, sir. 

R. D. Q. 208. The pump was an ordinary cast-iron pump, was it 
not? 

A. It was a cast-iron pump. 

R. D. Q. 209. And the pump was situated on a sink, was it ? 

A. Yes, sir. 

R. D. Q. 210. Could anything be seen of it except the pump from 
your store ? 

A. {think the pipe could be seen under the sink; it was not 

closed up. 
2152 R. D. Q. 211. Could any one tell from what was in sight 
there in the store whether it was a driven well or whether the 
pipe went into a cistern or a dug well? 

A. I should presume not, except they might taste the water; I do 

not know as they could then. 


Redirect cross-examination of this witness closed. 


Recross-examination : 


R. X Q. 212. Was not the pump used in the construction of the 
driven well in your store of the variety usually connected toa driven 
well ? 

A. I could not say, but presume it was. 

R. X Q. 213. Was not this driven well and pump in its appear- 
ance similar to that of other driven wells? 

A. My best recollection would be that it was. 

R. X Q. 214. You kept groceries and stored some of your goods 
in the cellar or basement of the store, did you not? 
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A. Yes, sir. 

R. X Q. 215. And customers frequently went into the cellar or 
basement to make purchases, did they not? 

A. Yes, sir. 

R. X Q. 216. A person observing that the pipe of the well entered 
the ground in the cellar could readily observe and would be likely 
to understand that it was a driven well, would they not ? 

A. They could observe it, and [ should think that if they had 
ever heard about driven wells they would have understood that this 
was a driven well. 

R. X Q. 217. They could easily determine that it was not an open 
dug well or a cistern, could they not? 

A. They could; then there was no vacuum around the pipe; the 
cellar bottom was close up around it. 

R. X Q. 218. At that period of time it was not usual to use an 
iron gas pipe and a cast-iron pitcher spout to draw water from open 
dug wells in this county, was it? 

A. Not to my best recollection. 
2153 R. X Q. 219. This form of pump and gas pipe was usually 
employed in the construction of driven wells at that time 
was it not? 

A. So far as I can remember. 

R. X Q. 220. On whose application did you contribute ten dollars 
to Col. Green ? 

A. I cannot tell whether I was applied to or whether I offered and 
gave it. 

R. X Q. 221. Did you sign a subscription paper. 

A. I could not tell. 


standing that it was to be used in the erection of a new barn in the 
place of that which was burned ? 

A. I cannot tell. 

R. X Q. 223. Col. Green’s barn had been burned previous to your 
making the contribution, had it not? 

A. I think it had. 


Proceedings adjourned until 7 o’clock p. m. 

7 o'CLOCK P. M. 
Convened pursuant to adjournment. 
Present: As before. 


Recross-examination of JAMEs S. SQUIRES resumed: 


R. X Q. 224. Col. Green’s barn was not burned until some time 
after his trial in April, 1866, was it? 

A. I could not tell when it was burned. 

R. X Q. 225. When was it, with reference to bis trial upon the in- 
dictment for shooting McNett? 

A. I do not remember. 

R. X Q. 226. You say, on your redirect examination, that there 
were occasional expressions of animosity against Green by his oppo- 
nents; do you mean by the expression “his opponents” all those 
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persons who denounced the shooting of McNett as unjustifiable and 
all those persons who regarded Green as a loafer and a man whose 
conduct and language made him an unfit associate for gentlemen, 
and who so expressed themselves? 
A. I could not say that. 
2154 R. X Q. 227. Whom do you mean by the expression “his 
opponents ? ” 

A. Those who took exceptions to his conduct and to his manner 
of expressing himself with reference to the regiment and the war 
and McNett. 

R. X Q. 228. Is it not true that there were many persons in this 
community who were in favor of a vigorous prosecution of the war, 
and held opinions upon that subject similar to those professed by 
Colonel Green, who expressed disapprobation of his conduct in terms 
more or less severe? 

A. I think there were some. 

R. X Q. 229. You would not class all persons who expressed dis- 
approval of his conduct and character as his opponents, would you? 

A. Generally, I would; there might be exceptions. 

Rt. X Q. 230. Colonel Green’s opponents opposed him no further 
than to speak in disapprobation of the shooting of McNett by him 
and of his rumored threats that he could or would lay the town in 
ashes and his intemperate and indiscreet conduct and language 
generally, and to prosecute him upon his indictment for shooting 
MeNett, and for the recovery of money alleged to be due from him 
to them, did they? 

A. I could not say whether they did or did not; they did not, to 
my knowledge and remembrance now. 

R. X Q. 251. Do you mean to be understood, in your answer to 
redirect question No. 204, that the rumors circulated in this com- 
munity that Colonel Green had threatened that he could or would 
lay the town in ashes was circulated only by his opponents? 

A. No, sir; they might have been circulated and discussed more 
by his enemies than by his friends, but it was talked about by both. 

R. X Q. 252. Do you mean to be understood as testifying that in 
every conversation you had with Colonel Green after the McNett 
affair he always and invariably ran off into his troubles, or did you 
have some conversations with him in which his troubles were not 

mentioned ? 
2155 A. I could not say that he always ran off into his trouble, 
7 but he was more likely than some other men would be to 
do so. 


(Defendant’s counsel states that he here concludes the recross-ex- 
amination of this witness conditionally and here gives notice that a 
motion will be duly made, if this evidence is attempted to be intro- 
duced in this case, to exclude the same upon the grounds heretofore 
stated, and the defendant’s counsel hereby expressly reserves all his 
rights in the premises and does not hereby waive any of the same.) 


Examination of this witness closed. 


(S’o’d) JAMES S. SQUIRES. 
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Sworn and subscribed before me this 27th day of August, 1880. 
[L. s.] (S’g’d) M. STANLEY BIERCE, 
Notary Public. 


Proceedings adjourned until 9 o’clock a. m. Saturday, August 28, 
1880, at this place. 


2156 SATURDAY, August 28th, 1880—9 o’clock a. m. 


Convened pursuant to adjournment. 
Present: As before. 


WILLIAM P. RANDALL called for complainants: 


2157 Q. 1. State your name, age, residence, and occupation. 
A. William P. Randall; aged 57 years; residence, Cort- 
land village, N. Y., and occupation, farmer. 

Q. 2. State whether you were president of the Cortland County 
Agricultural Society in the year 1861. 

A. I think I was, sir. 

Q. 5. Were you examined in the case of William D. Andrews et 
al. v. Theodore Carman in 1873 ? 

A. I was examined; I cannot recollect the dates. 

Q. 4. Was your brother, Henry S. Randall, former secretary of 
this State, also examined in that case ? 

A. Yes, sir. 

(. 5. Is he now living ? 

A. No, sir. 

Q. 6. Were you conversant with the raising and organizing of the 
76th Regiment of New York Volunteers, raised here in the summer 
or fall of 1861, and do you know of the arrangement by which the 
regiment was sunsteved on the fair ground of the agricultural society 
of which you were president ? 

A. Yes, sir. 

Q. 7. Please state what the arrangement was. 

A. We gave up our fall meeting. They were either invited or 
<r permission to occupy the grounds. I think they were in- 
vited. 

Q. 8. State the military name of the camp of the regiment. 

A. I think it was Camp Campbell. 

Q. 9. How came it to be named Camp Campbell? 
2158 A. It was named after Mr. Campbell, a prominent man 
living at that time near Utica, N. Y., who took great interest 
- raising troops, and who afterwards presented Col. Green with a 
1orse. 

Q. 10. Who was the colonel of the regiment and active in recruit- 
ing and organizing the same ? 

A. Colonel N. W. Green. 

Q. 11. How long have you known Colonel Green, and how famil- 
larly, and to what extent? 

A. I should think five or six years before the war and since; I 
knew him asa neighbor and had business with him; I was then 
engaged in letting horses. 
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Q. 12. State whether you knew him from about the time he came 
to Cortland, during the time that he resided here. 

A. I did. 

Q. 13. State how often during that period you saw him, and 
whether or not you were accustomed to see him while he was en- 
gage .d in the business of raising and organizing this regiment. 

I saw him quite often ; [saw him most every day after he 
Rncelirs raising the regiment; they had horses of me; he most 
generally ordered them. 

Q. 14. Have you seen him at the camp giving orders and direc- 
tions in matters relating to the camp? 

A. Yes, sir. 

. 15. Were you knowing to the shooting of McNett by Colonel 
Green upon the camp ground, occurring in the fall of 1861, through 
the public notoriety it at once obtained ? 

A. Yes, sir. 

Q. 16. State what the effect of that occurrence was upon the 

2159 community in respect to the excitement it created ; and 

further state whether it divided the people here into parties 

for and against the Colonel, and what the intensity of the feelings 

were for and against him that attended that division, if you 

should state that it existed, and whether it continued down to the 
time of his trial on the indictment. 

A. There was great excitement; it did divide the pecple here into 
parties for and against the Colonel; the intensity of feeling was 
very great and continued down to the time of his trial on the in- 
dictment. 

Q. 17. State whether you knew of the fact that Colonel Green, 
after leaving with the regiment in the fall or winter of 1861, returned 
from the army to Cortl: and in the spring or summer of 1862. 

A. I know that he returned to Cortland after he left the army ; 
it was about that time. I cannot recall dates. 

Q. 18. Did you know of his indictment for shooting McNett? 

A. Yes, sir. 

Q. 19. Do you know that the McNett affair was followed by other 
controversies or difficulties here involving Colonel Green and grow- 
ing out of that affair and out of his military position as colonel of 
that regiment ? 

A. ] a that one party persecuted him and the other tried to 


. sustain him ; he was sued and put to all the inconveniences that 


one party could to another, and on the other hand he was sustained. 
Hie was leered in the streets and hooted at. 
Q. 20. Was there a great deal of animosity and feeling exhibited 
by the enemies of C lonel Green and bitter expressions of hatred 
made against Colonel Green during those years of his troubles aris- 
ing from the McNett affair ? 
2160 A. Yes, sir. 
21. Was Colonel Green involved in lawsuits arising out 

of those difficulties? State what you understand and know about it. 

A. He was sued for his debts; that is all; little matters of that 
kind; I do not recollect any other suits. 
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Q. 22. Did you understand those suits to be for debts contracted 
for the benefit of the regiment, and, as Colonel Green claimed, the 
State was liable therefor ? 

A. I cannot answer that question because I do not know; I only 
know that he was sued, but do not know the particulars. 

Q. 25. State whether, so far as you observed, Colonel Green did or 
did not, after his return from the army, mingle as freely and as 


‘generally in society and in conversation with the people here, down 


to the time of his trial on the indictment, as he had previously 
done. 

A. He did not. 

Q. 24. Now state, Mr. Randall, from what you saw and observed 
of Colonel Green during that period, what the effect was on the 
mind and conduct of Colonel Green produced by the McNett affair 
and the difficulties growing out of it and under the popular excite- 

ment which prevailed during that period. 
2161 A. He appeared to me to be a poor, broken-down man in 
mind and body. 

Q. 25. Do you know of his engaging in any business after his 
return from the army down to the time of his trial on the indict- 
ment, except so far as he might have been employed in preparing 
for his defense to the indictment, and to his other troubles which 
you have referred to? 

A. No, sir. 

Q. 26. Do you remember of hearing of the burning in effigy of 
Colonel Green during his troubles here in Cortland ? 

A. I might and might not; I do not now récollect; there was so 
muck said and done at the time. 

Q. 27. Did Colonel Green engage horses of you during the time 
of those difficulties ; ; and, if so, what for? 

A. During the raising of the regiment he hired horses for the use 
of the regiment, as I understood, ‘and during the pendency of his 
trial he had horses to subpcena witnesses or said to be for that 
business. 


Direct examination of this witness closed. 


Cross-examination: 


X Q. 28. You say on your direct examination you were conversant 
with the raising and organization of the 76th regiment; what do 
you know about it? 

A. I only know as I have before stated. 

X Q. 29. Had you anything to do with raising the 76th regi- 
ment? 

A. No, sir. 
2162 X Q. 30. Aside from the giving up of the fair ground as a 
camp for the regiment, and what you saw by occasional visits 
to the camp and heard in various ways, do you know anything of 
your own personal knowledge about the raising of the 76th regi- 
ment? If so, state what you know on that subject. 
A. I do not know anything different. 
v7—16 
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X Q. 31. When did Colonel Green come to Cortland to reside? 

A. I could not tell the year he came. My impression is that it 
was some five or six vears before the raising of the regiment. 

X Q. 32. Did you know him before he came here to reside ? 

A. No, sir. 

X Q. 33. How soon after he came here before you made his ac- 
quaintance ? 

A. Very soon after. 

X Q. 34. Do you recollect how your acquaintance with him com- 
menced? 

A. I think in a business way ; hiring horses or something of that 
kind. 

X Q. 35. What business relations did you have with him during 
his residence here? 

A. Nothing but connected with the livery business. 

X Q. 36. Was it your custom to meet him in a social way while 
he resided here; and, if so, about how frequently ? 

A. Yes, sir; I could not say how often; occasionally. 

X Q. 87. At what places did you meet him thus—socially ? 

A. I have met him at my house, and I think I have met him at 
the houses of my friends, and on the street. They were calling ac- 
quaintances of ours. 

X Q. 38. Were your family and his on terms of social intimacy ? 

A. Yes, sir. 

X Q. 39. Did this intimacy continue after the shooting of McNett, 

and were your relations as cordial after as before that affair ? 
21638 A. I think that he did not go into company after that and 

was very little in society. I think that his family were call- 
ing acquaintances. 

X Q. 40. Do you wish to be understood as swearing that you did 
not meet him in society here in Cortland after the shooting of Mc- 
Nett ? 

A. Oh, I met him in the street and in a business way, but did not 
talk with him much, as his topic was always upon his troubles and I 
did not want to hear them. I rather avoided having any conversa- 
tion with him. 

X Q. 41. Did you avoid having any conversation with him because 
of any personal difficulty between yourself and him, or because he 
was a disagreeable associate ? 

A. I did not avoid him because of any personal difficulty between 
ourselves, but because I did not want to hear him talk of his troubles. 

Proceedings adjourned until 1.30 o’clock p. m. 


1.30 o’CLOCK P. M. 
Convened pursuant to adjournment. 
Present: As before. 
Cross-examination of Wi_Lt1AM P. RANDALL resumed: 


X Q. 28. During your direct examination you mentioned having 
a personal quarrel with Green which was not taken down in your 
evidence. State what there was about that. 


y . 
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A. I met him one day between here and the camp and stopped 
him. He was driving one way and I the other. I asked him who 
was to pay for the horses which were being ordered to be charged to 
the encampment. He made some reply. I told him I wanted to 

know who was to pay. He stated he had a right to take the 
2164 horses if he pleased, and there was a war of words for a few 

minutes. That was all there was of it. I never had any more 
trouble with him about it. 

X Q. 29. When was this altercation between yourself and Green, 
with reference to the time of his shooting McNett; I mean was it 
before or after ? 

A. It was before. 

X Q. 30. About how long before ? 

A. I could not say. 

X Q. 51. Was it while the 76th regiment was encamped at the 
fair ground ? 

A. Yes. 

X Q. 32. Did you meet Colonel Green as frequently after his re- 
turn from the army as you did previous to the formation of the 76th 
regiment ? 

A. I do not think I did. 

X Q. 33. Where did he live during his residence in Cortland ? 

A. I think most of the time across the road from Dibble’s factory ; 
it strikes me that he lived in some other place before he went there, 
but I do not recollect now. 

X Q. 34. Did he not move his family from the Etz place, opposite 
Dibble’s factory, into Daniel Bradford’s house, then situate on the 
present site of Masonic Hall block, on Main street, in this village, 
just previous to and about the time the 76th regiment was moved 
to Albany, in December, 1861 ? 

A. I have no recollection of it. 

X Q. 35. Do you not recollect Colonel Green and his family lived 
in the house with Daniel Bradford, which was situated at the place 
mentioned in last question ? 

A. [ have no recollection of it. 

X Q. 36. Will you swear that he did not live in the house with 
Daniel Bradford ? 

A. No, sir. 

X Q. 37. Do you recollect any conversation you had with Colouel 
Green after his return from the army in April, 1862? 

A. Yes, sir. 

X Q. 38. Where was that conversation ? 
2165 A. In my livery barn. 
X Q. 39. What was it about ? 

A. In relation to hiring horses. 

X Q. 40. How long was it after his return from the army ? 

A. ILeould not say. 

X Q. 41. Was it more or less than a year afterward ? 

A. Less, 1 should think. 

X Q. 42. Can you relate that conversation ? 

A. I can relate the substance of it. He wanted to hire horses to 
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prepare for his trial, and wanted credit, because he had no money ; 
I extended credit to him; he represented himself as poor and could 
not pay then. 

X Q. 43. How long a credit did you give him and for what 
amount? 

A. I cannot say how long; the amount was, perhaps, for half a 
dozen horses and wagons. 

X Q. 44. About what was the amount of the bill? 

A. I could not tell; it might have been ten dollars and might 
have been fifteen ; it was not a large amount. 

X Q. 45. Did he pay the bill; and, if so, when ? 

A. He paid the bill; I cannot say when; it strikes me after his 
trial. 

X Q. 46. Did he pay it within a year, or was it more than a year 
after it was incurred ? 

A. I should say within a year. 

X Q. 47. When did this trial occur, according to your best recol- 
lection ? 

A. I could not give the date. 

X Q. 48. About how long after the shooting of McNett ? 

A. I could not say; I could not give dates. 

X Q. 49..Did you see Colonel Green on the streets of Cortland 
frequently after his return from the army, in April, 1862? 

A. Yes, sir; I saw him occasionally. 

X Q. 50. Do you know what he was doing at that time? 

A. Judging from his business with me I suppose he was prepar- 
ing for his trial. 

X Q. 51. Do you mean to be understood as swearing that 
2166 he was engaged in preparations for his trial during his whole 
time after his return from the army, in April, 1862, until his 

trial occurred, in April, 1866 ? 

A. I never knew him to do anything else. 

X Q. 52. Did you ever know him to be engaged in any business 
previous to the raising of the 76th regiment? 

A. I understood that he had studied law or was studying law; I 
do not know that it was from personal knowledge. 

X Q. 53. For how long a period do you understand he studied 
law previous to the raising of the 76th regiment ? 

A. I could not say. 

X Q. 54a. Was it more or less than a year? 

A. I could not say. 

X Q. 54. Have you no recollection about the time? 

. No, sir. 

X Q. 55. Do you recollect any conversation other than that you 
have mentioned which you had with Colonel Green after his return 
from the army ? 

A. He came several times for horses and always had something to 
say, but nothing that I recollect particularly ; it was about Witnesses 
or something of that kind. 

X Q. 56. Do you recollect any conversation with him other than 
that connected with your business? 
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A. No, sir. 

X Q. 57. Have you ever conversed with him upon the subject of 
driven wells? 

A. No, sir. 

X Q. 58. What orders do you senses’ to have heard him give at 
the camp to or in relation to the regiment or its officers 

A. I have heard him at his he: adquarters directing his men to do 
this and that ; nothing particular that 1 remember; no particular 
orders. 

X Q. 59. Do you recollect the name of any person to whom he 
gave orders or directions ? 

A. No, sir. 

X Q. 60. On how many occasions do you recollect hearing him 
give orders ? 

A. I could not say. 
2167 X Q. 61. Will you swear that you did on more than one 
occasion ? 

A. Yes, sir. 

X Q. 62. Was he profuse of his orders? 

A. I should judge so. 

X Q. 63. And domineering and dictatorial in his manner? 

A. I could not say. 

X Q. 64. The excitement occasioned by the shooting of McNett 
by Col. Green subsided very much after the removal of the r regi- 
ment to Albany, did it not? 

A. Well, no; I do not think it did; there was not as much 
clamor about it, but it was deeper seated among those who took part 
in it, 

X Q. 65. But there were fewer persons who took part in it, were 
there not ? 

A. Well, perhaps there were less. 

X Q. 66. Was not much of the public excitement due to the as- 
sumption and arrogance of Col. Green and his rumored threat that 
he could or would lay the village of Cortland in ashes and similar 
remarks on his part? 

A. I think it was; I did not know that he threatened to lay the 
village in ashes, but his imprudent speeches created disgust with 
him. 

X Q. 67. Did he not threaten to have some of the citizens arrested 
and incarcerated in Fort La Fayette, and did he not attempt to accom- 
plish that purpose ? 

A. I heard rumors of such things, but I was not aware that he 
ever attempted to arrest anybody. 

X Q. 68. He had a proclivity or genius for getting into personal 
quarrels and difficulties, did he not ? 

A. He was a pretty positive e man, and would like to have his own 
way. 

X Q. 69. He was an eccentric character, was he not? 

A. I should think so. 

X Q. 70. Inclined to have a hobby, was he not? 
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A. I never knew of his having any hobby, exeept his military 
areer. 

X Q. 71. Who constituted the different parties into which you say 

people were divided in relation to his shooting McNett ? 
2168 A. I could not say; there were good men and bad men on 
both sides. 

X Q. 72. Whom do you mean when you speak of the opponents 
and enemies of Col. Green? 

A. A fair average of the community. Ido not know but there was 
as good men on one side as on the other. 

X Q. 73. Do you mean by the enemies and opponents of Col. 
Green those who denounced the shooting of McNett as unjustifiable 
and criticised his intemperate acts and language ? 

A. Yes, sir; [ consider them as opponents. 

X Q. 74. You did not mean by the words “opponents” and 
“enemies” those who had personal difficulties, disagreements, or 
quarrels with him, did you? 

A. I should think they were opponents. 

X Q. 75. Do you limit the words to them or include those who 
criticised his conduct ? 

A. There might be men who criticised him who would not be his 
opponents, but [ should think those who criticised him strongly 
would be his opponeuts. 

X Q. 76. What persons do you remember to have had any per- 
sonal difficulties of such a character as to entitle them to be called 
his personal enemies? 

A. I do not know of any one. 

X Q. 77. All vou mean, then, by the public being divided into 
parties for and against Col. Green by the McNett affair is that some 
persons justified the shooting of MeNett by Green and others thought 
it unwarranted and unjustifiable ; is not this so? 

A. One party thought he had a right to shoot him or excused 
him therefor by virtue of his commission and authority at that 
time, and the other party thought he had no such right. I never 
heard any respectable man justify his shooting him. 

X Q. 78. The suits against Col. Green for debts had no connection 
with the shooting of McNett, that you know of, did they ? 

A. It is my impression that he was sued by those who did not 
like him to worry him and to collect their debts. 

X Q. 79. What makes you think he was sued to worry him? 
2169. A. Why, it looked like it to me; I know his friends did 
not sue him. 

X Q. 80. He declined to pay these obligations, did he not? 

A. That I do not know. 

X Q. $1. Do you know how many suits were commenced against 
him ? 

A. I do not. 

X Q. 82. Do you know that any were commenced against him? 

A. Only from hearsay. 

XQ. 83. In what did the animosity and feeling by those you term 
enemies of Col. Green consist? 
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A. It was growing out of the affair of shooting McNett; they 
thought he exceeded his orders. 

X Q. 84. Mr. Randall, you apparently do not understand my 
question. I mean to ask you what evidence of animosity and feel- 
ing you saw exhibited against Col. Green by his enemies, as you call 
them ? 

A. I heard them call him all kinds of names. A public indigna- 
tion meeting was held against him and speeches made; you could 
not go into the streets without hearing some one condemn him. 

X Q. 85. Where and when was any public meeting held here 
which you call an indignation meeting? 

A. From the balcony of the Messenger House, or it may be the 
Eagle Hotel, which stood where the Messenger House now stands. 

X Q. 86. Who addressed the meeting? 

A. That I could not say. 

X Q. 87. Do you remember anything that was said in the 
speeches ? 

A. No; there was a good deal said, but I can only recollect the 
tenor of it. 

X Q. 88. You say on your direct examination bitter expressions 
of hatred were made against Colonel Green. Whom do you remem- 
ber to have made such expressions ? 

A. Charles Kohler and John Malmberg; Kohler had the most to 

say and appeared to be the leader. 
2170 X Q. 89. What expressions were made by these men at 
that time which you deem expressions of hatred ? 

A. I could not say; I do not sane “ae 

X Q. 90. Can you recollect the names of any persons using ex- 
pressions of hatred toward Colonel Green at any time after the 
shooting of McNett and before his trial therefor? 

A. I have heard Kohler and | have heard Malmberg and I have 
heard Dick Cornwell and I have heard scores of others, but I could 
not give their names. 

X Q. 91. Can you recollect what expressions were used by these 
men indicating hatred of Colonel Green ? 

A. Oh, I cannot recollect what was said; they called him every- 
thing, a would-be murderer, &c.; I have heard Kohler say that in 
substance scores of times. 

X Q. 92. Kohler, Malmberg, and Cornwell endeavored to make 
political capital for their party out of the affair, did they not? 

A. I do not know, sir, what their object was. 

X Q. 93. Colonel Green was a man of large and robust frame and 
apparently robust health, was he not? 

A. Yes. 

X Q. 94. Has it not been customary in the village of Cortland, since 
the year 1863 and commencing about that time, when a building 
was to be erected, after the cellar was dug to construct a driven 
well from which to obtain water wherewith to prepare mortar or 
cement in which to lay the cellar and foundation walls, and could 
not these walls be readily observed by a passer-by upon the streets ? 

A. I could not tell what date, sir; the first that I ever knew cons 
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structed was constructed at my house about eleven years ago; I do 
not think a man would know it unless he went in where the well 
was and asked questions about it; the appearance of a driven well 
with pump attached would not be different from other wells. 

X Q. 95. Your house at which you speak of having a driven well 
made is the one where you now reside, is it? 

A. Yes. 
2171-2182 X Q. 96. Are you apt to observe things like a driven 
well so as to comprehend and understand its action ? 

A. Yes, sir; I should be. 

X Q. 97. Do you remember of the construction of a driven well in 
front of the engine-house in this village by James Suggett with a 
single pipe some two or three inches in diameter about the year 
1863 ? 

A. I do not recollect the year nor who put it down; my impres- 
sion was that a gang of pipes was put down; there may have been 
a single pipe before; I have no distinct recollection about it. 

X Q. 98. Do you recollect seeing a frame, a sort of pile-driver, 
standing in front of the engine-house in a position to be used in 
driving a pipe for a well and an excavation or hole dug in the street 
at that point? 

A. I have no recollection now of it; my business was mostly the 
other way at that time. 

Defendant’s counsel closes this cross-examination conditionally. 
Examination of this witness closed. 

(S’g’d) W. r. RANDALL. 

Sworn and subscribed before me this 28th day of Aug., 1880. 

[L. s.] (S’g’"d) M. STANLEY BIERCE, 
Notary Public. 


Proceedings adjourned until Monday, August 30th, 1880, at 11 
o'clock a. m., at this place. 
2183 WEDNESDAY, September 1st, 1880—2 o’clock p. m. 
Eustace D. Dipsve called for complainants. 

Q. 1. State your name, age, residence, and occupation. 

A. Eustace D. Dibble; aged 36 years; residence, Cortland, N. Y., 
and occupation, agent for William D. Andrews & Bro. 

Q. 2. Where did you reside in 1861, and what was your then 
business ? 

A. I resided in Cortiand, and my business was then a clothier. 

(. 5. Where was your place of business at that time? 

A. North Main street. 
Q. 4. Were you acquainted with Colonel Nelson W. Green at that 
time ? , 

A. I was. 


Q. 5. Where did he reside and when did you first become ac- 


quainted with him? 


2184 A. He resided on North Main street, nearly opposite my 
place of business. I became acquainted with him some years 


before. I cannot tell the exact date. 
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Q. 6. How far was his residence from your place of business and 
in what direction ? 
A. Four or five rods, in a northwesterly direction. 


Q. 7. Do you remember the raising of the 76th New York Volun- 
teer Regiment in 1861 ? 
A. I do. 


Q. 8. Where was the camp of that regiment and how far from 
your place of business and Colonel Green’s residence and on what 
property ? 

A. It was in a northwesterly direction, for a quarter to half a 
mile distance from my place of business, and was on the fair ground. 

Q. 9. Do you know anything of a well being made on the prem- 
ises of Colonel N. W. Green in 1861 ? 

A. I do. 

Q. 10. Please state where that well was situated and what you 
know about it. 

A. It was situated between the north end of his house and the 
barn. I saw a number of men from the shop where I was at work 
aa gathered on Colonel Green’s premises. I went over where they 

were. They were engaged in putting u rod or pipe into the ground. 

s I remained until they were through putting down the rod. 

Q. 11. Describe the manner in which that pipe or rod was put 
down. 


bt - 


A. It was put down by forcing it down like a crowbar. 
2185 (2, 12. Who were present while you were there looking at 
them put down that rod or pipe? 

A. Colonel Green, a man by the name of Robinson, Byron Mudge, 
and others whose names I do not recall. 

Q. 15. About how long were they engaged in putting down that 
rod or pipe? 

A. I cannot tell exactly ; from a quarter to half an hour; perhaps 
more. 

Q. 14. What, if any, conversation did you there hear from Colonel 
Green or from others in his presence relating to the putting down 
of that pipe or rod ? 

A. I cannot give the exact conversation. Several expressed them- 
selves that it would not prove a success. Colonel Green sent some 
one to town for something. I remember that as connected with it. 
I do not think of anything more that I can specify. 

Q. 15. Who appeared to be in authority and directing the work 
you saw done? 

A. Colonel N. W. Green. 

Q. 16. Who, if any members, of the 76th regiment were then 
present and assisting ? 

A. Colonel Green, a man by the name of Robinson, acting adju- 

tant, and Byron Mudge. 
2186 Q. 17. Were any of the parties who were present and en- 
gaged in that work clothed in military uniforms? And, if ' 
you say they were, please state who. 
A. I think Mudge and Robinson were in uniform. 
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Q. 18. Was the 76th regiment, at the time of the making of this 
well, in camp on the fair ground, and were or were not Colonel Green 
in command of the regiment and Mudge and Robinson officers of 
the regiment acting under him ? 

A. The 76th regiment was encamped on the fair ground and 
Mudge and Robinson acting as officers under Green. 

Complainant, William D. Andrews, on account of his feeble health 
and having to conduct the examination in person, asks the notary 
to adjourn the further hearing of evidence to a proper room at the 
Messenger House, on Main street, in this village, until 10 o’clock on 
Thursday a. m., September 2d, 1880. 

By consent, it was subsequently agreed to continue the examina- 
tion at this place. 

Proceedings adjourned until Thursday, September 2d, 1880, at 10 
o'clock a. m., at this place. 


2187 Tuurspay, Sept. 2d, 1880—10 o’clock a. m. 
Convened pursuant to adjournment. 
Present: William D. Andrews, for complainants, and Irving H. 
Palmer, for defendants, as heretofore. 
Examination of Eustace D. Dipper resumed : 


Q. 19. State, if you know, what position Mr. Robinson occupied 


in the regiment. 


A. Adjutant. 
Q. 20. And what position in the regiment did Mr. Mudge occupy ? 
A. Lieutenant, I think. 

Q. 21. Do you know how deep the rod or pipe was driven into the 
ground? And, if you do, please state. 

A. Three or four feet. 

Q. 22. Was there water in the hole made by driving the rod or 
pipe? 

A. There was. 

Q. 23. Did you or not at that time have any conversation with 
Colonel N. W. Green as to the object of driving that rod or pipe into 
the ground ? 

A. I did. 

(). 24. Please state what that conversation was. 

A. Lasked him what he was making there; he replied that he 

was making a well; I told him I did not believe he would 
2188 get a well that way; he replied that he could, or words to 
that effect; that is the substance of the conversation. 

Q. 25. Had you ever previously had any conversation with Col- 
onel Green in regard to his proposed method of procuring water 
from the earth? And,if you had, please state what it was and where. 

A. I had; Colonel Green was at my father’s house and he was 
talking about the rebels poisoning wells, and he said he had an idea 
of getting water every night when he camped that would be free 
from poison—he said by driving a bar or rod into the earth till he 
reached water, thereby making a well; he illustrated it with a sharp- 
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ened lead pencil; I told him he could not do it, that he would only 
get the water in the pipe; he said he could get water in plenty. 

Q. 26. Did you or not see a pump there; und, if so, did you or 
not see it used ? 

A. I did not. 

Q. 27. When you first saw them driving that rod or pipe into the 
ground did it or not occur to you what was the object of their driv- 
ing ? 

A. It did occur to me what was the object of their driving. 

Q. 28. What led you to believe that you knew the object of their 
driving ? 

A. My previous conversations with Green. 

Q. 29. During the years from 1862 to 1866 were you in the habit 
of meeting Colonel Green, and how intimately were you acquainted 
with him? 

A. From August, 1862, until August, 1865, I was in the 
2189 army and did not meet Colonel Green ; from then until 1866 I 
met him frequently ; I was intimately acquainted with him. 

Q. 30. Where were you and where was Colonel Green then living 
during the time you say you were intimate with him, from August, 
1865, to 1866? 

A. I was at home; Colonel Green then lived opposite the shop ; 
he moved down town, but whether before 1866 [ cannot say. 

Q. 31. Previous to 1862 how well were you acquainted with him, 
and did he then live in the house nearly opposite your shop ? 

A. I was intimately acquainted with him; he lived in the house 
nearly opposite the shop. 

Q. 32. Did youor not observe any change in Colonel Green’s habits 
in matters of sociality and in regard to usual subjects and matters 
of conversation after 1862 and during the years 1865 and down to 
May, 1866? If so, please state. 

A. I did; a great change; up to 1862 he appeared interested in 
matters taking place about him and in carrying on his place and 
improving it; in 1865 and 1866, up to the time specified in the ques- 
tion, it was impossible to get him to talk on any subject, except his 
troubles with the regiment and his church troubles; he did not 
seem to show any interest in any other matters. 

Q. 33. Do you know whether or not Colonel Green was engaged 
in any business from the time you returned from the army in 1862 
down to the spring of 1866? 

A. I know of none. 

Q. 34. Did you or not see him so frequently that you would be 
likely to have known if he was engaged In any business ? 

A. I did 
2190 Q. 35. Did you know of the shooting of Captain McNett, 
upon the camp ground of the 76th regiment, by Colonel N. 
W. Green, for alleged mutiny, insubordination, and disobedience of 
orders, during the time the regiment was encamped upon the fair 
grcund, and did you know of Colonel Green’s trial before the court 
here in Cortland, for that shooting, in the spring of 1866? 
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A. I did know of his shooting Captain McNett and of his trial in 
1866. : 

Q. 36. And do you know what effect the shooting of McNett had 
upon the public mind here in Cortland and vicinity, and whether 
or not the community were divided into two parties, the one opposed 
to Colonel Green’s action in shooting Captain MeNett and the other 
upholding and sustaining him for his action in that matter? 

A. I do know; the entire community were divided on that ques- 
tion. 

Q. 37. And did you know whether or not Colonel Green was con- 
nected with the Episcopal church known as Grace church in this 
village, and whether he had difficulties with the pastor of that church, 
and whether or not those diificulties resulted in his connection with 
that church being severed, and whether or not this church difficulty 
added to or had any connection with the division of the community 
into parties opposed to and favoring Colonel Green and the excite- 
ment consequent thereon? 

A. I did know; he was connected with that church, and 

2191 he did have difticulties with the pastor of that church, which 

resulted in his connection with that church being severed. 

I do not-know whether it added to the division; it certainly had 
some connection with it. 

Complainant William D. Andrews renews his request that further 
proceedings be adjourned to the Messenger House, for the reasons 
hereinbefore stated. 

Proceedings adjourned until 2 o’clock p. m., at room 12, Messenger 
House, Cortland village, N. Y. 

2 O'CLOCK P.M. 

Convened pursuant to adjournment. 

Present: As before. 


Examination of Eustace D. DippeLe resumed: 


Q. 38. Please state to what extent these divisions were carried, and 
whether or not a great degree of bitterness was engendered. 

A. As far as I know, all the citizens took a decided position on 
one side or the other; the feeling was very bitter on both sides. 

Q. 39. Were you and your father’s family attendant upon the same 
church, the Episcopal, that Colonel Green was connected with, and 
were any of your family members of that church; and, if so, who of 
them ? 

A. We were attendants at that church and were all members. 

Q. 40. What, if any, change did you observe in Colonel Green or 
his family, in relation to their manner of dress and living, after your 
return from the army, as compared with their manner of dress and 
living previous to 1862? 

A. They dressed much plainer. I cannot speak about their 

living. 
2192 Q. 41. You have said, in answer to question 32, that it was 
impossible to get Colonel Green to talk on any subject except 
his troubles in the regiment and church; now, will you please state 
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what effect this disposition of his to harp upon his own troubles and 
difficulties had upon his friends and associates, and how they treated 
him in consequence ? | 

A. In my own case it led me to avoid him as much as possible, 
and, as far as I know, led others to adopt the same avoidance of him ; 
he got to be something of a bore. 

Q. 42. Previous to 1862 what was the character of Colonel Green 
as regards sociality and being an agreeable and interesting associate 
and companion ? 

A. I think he was generally considered a sociable man and rather 
an interesting talker; he was as agreeable as most men are. 


Direct examination of this witness closed. 


Cross-examination: 


X Q. 48. On your direct examination you stated that vou were 
agent for William D. Andrews & Bro.; when did that agency begin, 
to what business did it relate, what compensation were you to re- 
ceive, if any, and what were the terms of the agency ” 

A. My agency began in August, I think, of 1876; it related to the 
collection of royalties on driven wells in the county of Cortland; I 
was to receive a commission of twenty per cent. on the amount col- 
lected and was to report my proceedings to William D. Andrews & 
Bro. 

X Q. 44. For how longa period were you engaged to act as agent ? 

A. Until either party determined the engagement by previous 
thirty days’ notice. 

X Q. 45. Have you been engaged in the business of that 
2193 agency since August, 1876, and has the business of the agency 
been closed ? 

A. Ihave been actively engaged only a portion of the time; I 
have done no actual business in over a year, but the agency is not 
terminated by the thirty days’ notice. 

X Q. 46. Has there been any settlement of the business of the 
agency between yourself and your principals since your appoint- 
ment as agent? 

A. No final settlement. 

X Q. 47. What amount of money have you received for your prin- 
cipals, as their agent for the collection of royalties on driven wells 
in Cortland county ? 

A. I could not tell now. 

X Q. 48. Approximate as near as you can. 

A. I have no means of knowing without looking at my books. 

X Q. 49. Where are your books ? 

A. At home. 

X Q. 50. In this village ? 

A. Yes, sir. 

X Q. 51. Will you examine your books at the first opportunity 
and prepare yourself to give a correct answer to the amount of money 
you have received from “the collection of royalties on driven wells i in 
Cortland county, and will you then answer question number 47 ? 
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A. I do not know now. 

X Q. 52. Have you received 20 per cent. of the amount you have 
collected as royalties and for the sale of licenses to make and use 

driven wells? 

A. I have received 20 per cent. of the amount collected by me, 
except that J only received 15 per cent. for ashort time for royalties 

collected in the corporation of Cortland. 
2194 X Q. 53. State what amount you have received as your 
compensation in the business of the agency you have men- 
tioned. 

A. I do not know. 

X Q. 54. State as near as you are able. 

A. I cannot make any statement without my books and without 
knowing somewhere near. 

X Q. 55. When you have examined your books will you answer 
question 53, as above requested ? 

A. I do not know. 

X Q. 56. Why do you not know? 

A. I have had no time for reflection. 

X Q. 57. Is that the only reason why you do not know whether 
you will answer questions Nos. 47 and 53? 

A. Yes, sir. 

X Q. 58. Is it not also a reason why you do not know whether 
you will answer questions numbers 47 and 53—whether your answers 
thereto will be agreeable to the complainants in this action or other- 
wise ? 

A. No, sir; not at all. 

X Q. 59. Who compose the firm of William D. Andrews & Bro., 
and are the members of that firm among the number of the com- 
plainants in this action? 

A. William D. Andrews & Bro.; I know nothing of my personal 
knowledge of this action, or who it is brought by or against. 

X Q. 60. Do you know the given name of the junior member of 
the firm of William D. Andrews & Bro. ? 

A. I know the given name of a brother of William D. Andrews. 
Whether he is a member of the firm or not I do not know. 

X Q. 51. What is the given name of the brother of William D. 
Andrews, whom you say you know? 

A, George. 

X Q. 62. Is that the only brother William D. Andrews has, to 
your knowledge ? 

A. It is the only brother I have ever seen or know. 

X Q. 638. Do you not know that William D. Andrews and his 
brother, George H. Andrews, are two of the complainants in this 

auction ? 


A. I do not know; I suppose them to be; I have never 

2195 known them to be any other company than William D. An- 
drews & Bro. 

X Q. 64. Has not William D. Andrews, now here present, indi- 

cated to you, while you were upon the stand and during this cross- 
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examination, that he desired you not to disclose the facts called for 
by questions 47 and 53? 

A. No, sir. 

X Q. 65. Did vou not exchange glances with the complainant 
while questions 47 and 53 were being put to you, and did not he 
communicate to you thereby, and did you not understand him to 
be adverse to a disclosure of the facts by you called for in those 
questions ? 

A. I did not exchange any glances with William D. Andrews. 
I should not have known what he meant if he had glanced at me, 
as he has always been most emphatic in his desires by word of 

mouth or letter, and plain. 
2196 X Q. 66. When did Colonel Green come to Cortland to re- 
side ? 

A. I do not know exactly, but it was some years, I think, previous 
to 1860. I do not know how long. 

X Q. 67. Can you not be more definite as to the time? Please 
state, as near as you are able, when Colonel Green came to Cortland 
to reside? 

A. He had two twin children who were then, I think, a year or 
two old when he came here. He did not at first live opposite the 
shop. 

X Q. 68. Where did Colonel Green reside first after his removal 
to Cortland ? 

A. I do not know. 

X Q. 69. Where did he reside first, so far as you know ? 

A. He resided in the village, but I do not know the street or 
house ; the first I know was opposite the shop. 

X Q. 70. When did he move into the house opposite the shop ? 

A. Some years previous to 1861. I do not know any nearer than 
that. 

X Q. 71. About how long previous to 1861 did Colonel Green 
move into the house opposite your father’s shop ? 

A. I do not know; some few years; not a great while. 

X Q. 72. Can you tell within a year or two years of the time when 
Colonel Green went to reside in. the house opposite your father’s 
shop ? 

A. I should think it was within two years of 1860. 

X Q. 73. Did you make his acquaintance previous to his residence 
in the house opposite your father’s shop? If yea, state how long 
previous. 

A. No; not to know him; I knew who he was. 

X Q. 74. How soon after he moved into the house opposite your 
father’s shop before you became personally acquainted with him? 

A. Very soon; I could not specify any time. 

X Q. 75. How intimate were you with him after your acquaint- 
ance commenced, and how frequently and where did you meet 

him ? 
2197 A. Quite intimate with him, the same as with other neigh- 
bors. I used generally to see him daily when I was at the 
shop at work. I met him anywhere on the road and at his house. 
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X Q. 76. Did you go to his house by his invitation; and, if so, 
about how frequently ? 

A. Ido not know how frequently. I have been at his house a 
number of times by invitation during that time; I used to run in 
any time; I was a boy. 

X Q. 77. Did he and his family exchange calls with your father’s 
family; if yea, how frequently ? 

A. They did exchange calls. I do not know how frequently. 

X Q. 78. Was it his custom to make and receive these calls in 
person, or were the calls made by the other members of his family 
mainly ? 

A. Both in person and by members of his family; often with 
himself and wife and some of the children. I do not know as well 
who received the other members of our family at his house. 

X Q. 79. When you called at his house who usually entertained 
you ? 

A. Mrs. Green, perhaps, oftener than any one else. I used to go to 
see the children; sometimes himself. I do not know who most. 

X Q. SO. He was much older than you were, was he not ? 

A. Yes, sir. 

X Q. S81. Tt would be quite unusual for a man of his age, at that 
time, to become very familiar and intimate with a lad of your age 
at that time, would it not? 

A. I do not know. 

X Q. 82. Do you claim to have been on familiar terms with 
Colonel Green previous to and including the year 1861 ? 

A. Yes; I was quite familiar with him. 

X Q. 88. In what did your familiarity consist and of what char- 
acter did it partake ? | 

A. I used to talk, chat, and be with him; it was of such a char- 

acter asa middle-aged man would adopt toward a young boy. 
2198 X Q. 84. What were the subjects about which you usually 
conversed with him ? 

A. I do not know. 

X Q. 85. Can you recall any subject? 

A. Not specially. 1 recall all the conversations I had with him 
in regard to regimental matters and well matters. I had also con- 
versations in regard to his place. I did not understand the question 
to include 1861 at the time I answered “not specially.” 

X Q. 86. What was said between you and him with respect to his 
place ? 

A. I cannot repeat particularly. He employed me to help him 
build fences and help about his work sometimes. He then talked 
about his work. 

X Q. 87. When and for what periods of time were you employed 
by Col. Green? State generally. 

A. Short times; occasionally. 

X Q. 88. During what years were you employed by Col. Green 
and what work were you emploved at? 

A. During the years previous to 1861,in which he resided opposite 
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the shop, and at light work‘about the place; only a few times in all, 
and of a few hours’ duration. 

X Q. 89. Did Col. Green work with you in the work which you 
did for him? 

A. Usually. 

X Q. 90. Was the house opposite the shop in which Col. Green 
resided, as you have stated, familiarly known as the Etz place ? 

A. Yes, sir. 

X Q. 91. About how many acres of ground were contained in the 
place occupied by Col. Green in 1861 and thereafter ? 

A. I do not know. 

X Q. 92. Do you not know where the lines were situated, or do you 
mean that you are unable to estimate the area contained within 
these lines in acres? 

A. I do not mean either, exactly. 

X Q. 93. What do you mean ? 
2199 A. There were portions of it sold; I do not know when; I 
think the original Etz place contained about 59 acres. 

X Q. 94. When you worked for Col. Green upon what part of the 
original Etz place was your labor performed ” 

A, On the smallest amount of land that [ have known him to 
own, 

X q). 95. Did Col. Green sell off all but a few acres of the Etz place 
soon after he purchased the same; and, if so, about how many acres 
did he retain in his possession ? 

A. I am quite sure that he did not purchase all of the Etz place 
to start with, and he sold off six acres to Elder Bowen, and there 
was some seven acres of island, which makes me more uncertain 
about the matter. I do not know whether he ever owned those and 
sold them or not. 

X Q. 96. Did Col. Green usually perform the manual labor on the 
premises occupied by him, known as the Etz place, while he lived 
opposite your father’s shop ? 

A. He performed manual labor on the place usually up to the 
time he raised or was preparing to raise the regiment. I do not 
mean to be understood that he performed all the manual labor on 
the place. 

X Q. 97. Do you know how it was after his return from the army 
in the spring of 1862? I mean in regard to his performing manual 
labor on the place? 

A. No, sir. 

X Q. 98. Why are you unable to state whether or not Col. Green 
performed manual labor on the place occupied by him after his return 
from the army, in 1862, when you do state that he performed manual 
labor thereon previous tothe raising of the 76th regiment, in the fall 
of 1861? 

A. Because that summer I enlisted in the 157th New York Volun- 
teers and remained in the field till the summer of 1865. 

X Q. 99. Were you home at Cortland during that period ; if so, 
how many times and when ? 
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A. I was not. I did not leave the regiment until honorably dis- 

charged at the close of the war, except once when a prisoner of 
war. 

2200 X Q. 100. You were asked on your direct examination if 
you knew anything of a well made on the premises of Col. 

N. W. Green, made in 1861, to which you answered, “I do ;” please 

describe what is mentioned in the question referred to as a well. 

A. It was a pointed rod or pipe forced into the ground to a depth 
of three or four feet and withdrawn ; I did not see it completed. 

X Q. 101. Why did you say a rod or pipe; can you not be certain 
which of the two it was? 

A. Because it was a rod or pipe; I am not certain which of the 
two it was. 

X Q. 102. Was not the instrument used a common crowbar, of 
large size, such as is commonly used in a stone quarry ? 

A. No. 

X Q. 103. Will you swear positively it was not such a crowbar? 

A. What I saw used was not a crowbar. 

X Q. 104. What was its length, its diameter, and of what material 
was it made? 

A. I should judge from six to eight feet long and an inch to inch 
and a half in diameter, and made of iron. 

X Q. 105. How near were you to this instrument, and where was 
it at the time you saw it? 

A. I was right up to it; it was both in and out of the ground. 

X Q. 106. What position was it in, and what was being done 
with it when you saw it? 

A. Perpendicular and horizontal when I saw it, at different times ; 
it was being forced into the ground. 

X Q. 107. What power was used to force it into the ground, and 
how was the same applied ? 

A. It was forced into the ground by grasping it with the hands 
and running it down with the hands. 

X Q. 108. Was it weaved and swayed and wiggled to and fro in 
the ground ? 

A. Not much. 

X Q. 109. Was it to some extent? 

A. A little. 
2201 X Q. 110..Who had hold of this instrument when you 
saw it? 

A. Different ones; I do not know. - 

X Q. 111. Can you now mention the name of any person whom 
you will swear positively had hold of it and was engaged in work- 
ing it into the ground at the time mentioned by you? 

A. No. 

X Q. 112. Was it driven with any instrument, in your presence, 
by striking upon it? 

A. No. 

X Q. 113. Where was the instrument when you saw it in a hori- 
zontal position ? 

A. On the ground. 
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X Q. 114. Was the end towards you when you saw it? 

A. I do not know. 

X Q. 115. Do you remember tu have seen any opening in either 
end of the instrument indicating that it was a pipe, or hollow for 
any portion of its length ? 

A. I do not. 


Proceedings adjourned until Friday, September 3d, 1880, at 9 
o’clock a. m., at this place. 


bt - 


Fripay, September 3d, 1S8SO—9 o’clock a. m. 
Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of Eustace D. DrspsLe resumed : 


X Q. 116. What is your best recollection in respect to the instru- 
ment used in the experiment near Colonel Green’s house in the fall 
ead of 1861, as to whether it was an iron rod or t bar or a pipe? 

A. I never knew which it was. 

X Q. 117. Can you conceive of any reason why a pipe should 
have been used for the purpose for which this instrument was used 
on that occasion ? 

A. It might have been more convenient to procure one than the 

. other. 
2202 X Q. 118. Would not a bar be better adapted to the uses 
7 to which this instrument was there put, for the reason that a 
| bar would be stronger and heavier than a pipe of the same diam- 
eter? 

A. I do not know. 

X Q. 119. Would not the greater weight of a bar have rendered it 
' an instrument preferable to a pipe in ramming it into the earth ? 

A. I do not know; it might. 

X Q. 120. Was not this instrument there used in the manner in 
which a crowbar is accustomed to be used in making post-holes and 
the like? 

A. Some; not altogether. 


~ X Q. 121. Have you made an examination of your books since the 
adjournment last night, and are you now prepared to state the facts 


called for in questions 47 and 53? 
A. I have made a superficial examination and can make an ap- 
proximate answer. 
obs X Q. 122. Please state what amounts you received for your ee 
cipals as their agent for the collection of royalties on driven wells in 
Cortland county, and what amount you have received as your com- 
pensation in the ‘business of that ; agency ? 
A. Between three and four thousand dollars I collected for my 
principals; I received for myself in the neighborhood of five hun- 
dred dollars. ; 
X Q. 123. Have you collected any royalties for your principals in 
wells outside of the county of Cortland in this State? 
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A. [ have acted as a clerk for N. J. Parsons, but have not col - 
lected directly. 

X Q. 124. Have you been sworn and examined heretofore with 
reference to the experiment made near Colonel Green’s house in the 
fall of 1861? 

A. I have. 

X Q. 125. How many times and in what actions or proceedings? 

A. Twice; once in an interference case and once in a suit brought 

by William D. Andrews, I think, against Carman and others. 

2203 X Q. 126. What was the date of your examination in the 

interference case mentioned by you, and what was the date 

of your examination in the caseof William D. Andrews against Car- 
man and others? 

A. The interference case was in the summer or fall of 1866; in 
the Carman case in the summer, | think, of 1872. 

X Q. 127. Have you refreshed your recollection previous to your 
present examination by a reference to your testimony given on either 
of those occasions mentioned by you? If so, state which examina- 
tion you have referred to. 

A. I have; the latter. 

X Q. 128. When did you read or examine your testimony given 
by you In your examination in the action of Andrews against Car- 
man ¢ 

A. About four weeks ago; a portion of it. 

X Q. 129. How long did you remain present at the experiment 
near Colonel Green’s house, mentioned by you ? 

A. I should think about half an hour. 

X Q. 130. What was the first thing you saw done in reference to 
that experiment by any one who took part in it? 

A. I saw some men take hold of the instrument and raise it and 
force it into the ground. 

X Q. 131. How long did this process of chucking or ramming it 
into the ground continue? 

A. Most of the time while I was there. 

X Q. 1382. What was next done in reference to this experiment ? 

A. They pulled the instrument out and probed the hole with 
sticks. 

X Q. 183. Who did the probing? 

A. Several; I for one. 

X Q. 134. Were any measurements made of the dimensions of the 
hole on that occasion ? 

A. I saw no measurements made. 

X Q. 135. Please describe the hole, giving its dimensions, depth, 

and diameter, as near as you are able. 
2204 A. I should think it was about the size of the instrument, 
perhaps two inches or thereabouts at the top, from what I 
could see; depth, three or four feet. 

X Q. 136. Were there any perforations at or near the point of the 
instrument which you described on your direct examination as ¢ 
rod or bar? 

A. Not that I know of; I saw none. 


4 


+ § 


f 


+ § 


& 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 789 


X Q. 137. What next did you see done after the hole was made 
as you have described ? 

A. I saw nothing; I left. 

X Q. 138. Was there any water in this hole; and, if so, what was 
its depth? 

A. There was; I could not state its exact depth; over a foot, I 
should think. 

X Q. 139. How far from the surface of the ground was the water 
in the hole? 

A. As near as I can remember, I should think three feet, more or 
less. 

X Q. 140. Was the water in the hole roily or clear? 

A. I do not know. 

X Q. 141. Was any water taken from this hole in your presence ; 
and, if so, by what means? 

A. There was; on a stick. 

X Q. 142. You mean only so much water as adhered to a stick on 
its removal from the hole? 

A. Yes. 

X Q. 148. Did you ever know this hole to be used as a well or 
water to be taken therefrom for any purpose? 

A. Not of my own knowledge. 

X Q. 144. In your examination in the interference case men- 
tioned by you did you make use of the following language: “In 
the fall of 1861 I saw Byron Mudge, Mr. Robinson, and N. W. Green 
putting up a frame-work on Green’s premises ; I went over there and 
staid some fifteen or twenty minutes?’ 

A. I think I did. 

X Q. 145. Do you now wish to change or vary that statement ? 


A. No. 
X Q. 146. What frame-work was there erected? Please describe 
it. 
2205 A. A piece of scantling, perpendicular, eight or ten feet 


long, with a short arm at or near the top. 

X Q. 147. What other appliances were used, if any, in connection 
with this frame-work mentioned by you? 

A. A pulley, [ think. 

X Q. 148. Was any rope used in connection with the pulley? 

A. I believe there was; I am not absolutely certain. 

X Q. 149. What use w as made of this frame-w ork, rope, and pul- 
ley, if any, in making this experiment? Please describe the same 
as minutely as you can. 

A. I cannot say that it was used or was not at that time? 

X Q. 150. Did you see it used, to your recollection ? 

A. I do not remember. 

X Q. 151. Where did this frame-work stand during the experi- 
ment, with reference to the hole you have mentioned ‘ “- 

A. I do not remember. 

X Q. 152. There was a creek or brook near by this hole, in a 
northwesterly direction, was there not? 
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A. The nearest portion of the creek was in a northwesterly direc- 
tion. 

X Q. 153. Was this stream very crooked, and did it approach the 
spot where this experiment was made—at short distances therefrom ? 

A. It was very crooked, and near there made two nearly right- 
angled turns. 

X Q. 154. Was your father’s shop opposite Green’s premises sup- 
plied with motive power by means of a water wheel, to which the 
water was conducted in a ditch; and, if so, about how far was the 
shortest distance from the ditch to the place where this experiment 
was made? 

A. It was supplied with a water wheel, to which the water was 
conducted in a ditch; I should judge the shortest distance to be 
about eleven rods. 

X Q. 155. What was the altitude of the water in the ditch as com- 
pared with the surface of the ground at the place at which the ex- 

periment was made? 
2206 A. I should judge the water in the ditch was about three 
feet higher than the surface of the ground at the place at 
which the experiment was made; the ditch was on the opposite side 
of North Main street from the residence of Colonel Green and the 
place where the experiment was made. 

X Q. 156. Was the earth in the locality where this experiment 
was made and for some distance in either direction therefrom very 
porous and friable, and composed largely of gravel and smooth 
globular cobble-stones ? 

A. It was near there, in one direction, composed of earth mixed 
with small stones and cobbles, and in other directions black loam 
on the surface; I know nothing of its formation deeper. 

X Q. 157. Of what materials was the earth mainly composed at 
the place where this experiment was made? 

A. It is composed mainly on the surface of made soil from the 
overflow of the creek. The creek has a stony bottom. 

X Q. 158. What is the general character of the stones in the bot- 
tom of the creek, and about what is their average diameter and size? 

A. The stones are smooth, and run from gravel size to as large as 
a man’s head; they are cobble-stone. 

X. Q. 159. Did Colonel Green have hold of the instrument with 
which this hole was made during this experiment? If so, state what 
you saw him do with reference to it. 

A. I think he did not. 


X Q. 160. Was he present all the time while you were there? 
A. Yes. 

X Q. 161. Did you see him when he left? 

A. No. 


X Q. 162. Do you know when Colonel Green received his com- 
mission as colonel of the 76th regiment or what the date of that 
commission was ? 

A. I do not. 

XQ. 168. Do you recollect the month of the year when this 
experiment was made? And, if so, give it. 
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A. I do not; it was in the fall. 
2207 X Q. 164. Have you any personal knowledge that Colonel 
Green held at the time of the experiment any commission or 
authority from the State or Federal Government as colonel of the 
76th regiment ? 

A. I have not. 

X Q. 165. Colonel J. C. Carmichael never in fact entered the mil- 
itary service ‘as a member of the 76th regiment, did he, but did 
enter the service as a member and olflicer of the 157th New York 
State Volunteers, did he not? 

A. I do not know whether he ever entered the service of the Fed- 
eral Government in the 76th regiment or not; he did in the 157th. 

X Q. 166. Byron Mudge did not enter the military service as a 
member of the 76th regiment, did he, but d' 1 enter the service as a 
member and officer of the 157th Regiment New York State Volun- 
teers, did he not? 

A. From my personal knowledge, I do not know. 

X Q. 167. Did you not see Byron Mudge in Cortland after the 
departure of the 76th regiment to the field ? 

A. I think I did. 

X Q. 168. And did he not remain in and about Cortland after 
said departure of the 76th regiment until after you left Cortland as 
a maatbee of the 157th regiment? 

A. I cannot recollect whether he did or not. 

X Q. 169. What is your best recollection as to whether he did 
or not? 

A. My impression is that he was about Cortland most of the time. 

X Q. 170. On your direct examination you stated you thought 
Mudge and Robinson were dressed in uniform at the time of the 
experiment; what uniform do you mean? 

A. Such uniform of blue as the other officers wore at that time. 

X Q. 171. Did it differ in any respect from the uniform worn by 
officers of the 157th or 185th Regiment of the New York State Vol- 
unteers ? 

A. Ido not remember; I know nothing about the 185th New 

York Volunteers. I do not remember any difference. 
2208 X Q. 172. Did they wear coats while at work in this ex- 
periment—I mean Mudge and Robinson ? 

A. I do not remember. 

X Q. 173. You stated on your direct examination that Robinson 
acted as adjutant of the 76th regiment. How do you know that fact? 

A. By seeing him perform the duties of an adjutant. 

X Q. 174, You do not mean to be understood that making ex- 
periments in the construction of wells is one of the duties of an 
adjutant of a regiment, do you? 

A. Not one of the ordinary duties. 

X Q. 175. What do you recollect to have seen done by Robinson 
as adjutant of the 76th regiment ? 

A. Act at dress parade. 

X Q. 176. What did you see him do at dress parade? 
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A. I do not know that I can specify more than that he acted in 
the capacity of adjutant. 

X Q. 177. Is not your knowledge respecting the position held by 
him in the 76th regiment derived entirely from information and 
not from personal knowledge ? 

A. It is not derived entirely from information and it is not de- 
rived from personal knowledge. 

X Q. —. Have you now stated all the sources of your knowledge 
in respect to the position held by Mr. Robinson ? 

A. Not in my last answer. 

X Q. 179. I do not limit it to the last answer. What other knowl- 
edge have you on this subject different from or in addition to that 
which you have heretofore stated ? 

A. None, except seeing him acting as adjutant. 

X Q. 180. Can you now mention and describe any particular act 
done by Mr. Robinson as adjutant of the 76th regiment other than 
that you have already stated? And, if so, please state it. 

A. No. 

X Q. 181. You stated on your direct examination you thought 
Byron Mudge held the position of lieutenant in the 76th regiment. 
What personal knowledge have you of that fact? 

A. None. \ 

X Q. 182. Who was present at any conversation of Colonel 
2209 Green’s previous to the experiment near his residence, men- 

tioned by you, at which the subject of driven wells was the 
topic of conversation, and at which you were also present? 

A. I do not know. 

Proceedings adjourned until 2 o’clock p. m. 

2 O'CLOCK P. M. 

Convened pursuant to adjournment. 

Present: William D. Andrews and D. L. Hurlbut, Esqrs., for com- 
plainants, and Irving H. Palmer, Esq., for defendant, as before. 


Cross-examination of Eustace D. DipBLe resumed: 


X Q. 183. Were there any other tools, appliances, or implements 
present or in use during the experiment near Colonel Green’s house 
in addition to these you have mentioned ? 

A. I do not now remember of any. 

“X Q. 184. What business, if any, did Colonel Green do during 
his residence in Cortland aside from that connected with his duties 
as colonel and the litigation in which he was engaged, so far as you 
know ? 

A. He attended to his place. 

X Q. 185. What did he do upon the place? 

A. I could not specify ; such work as is usually done on a small 
place like that. 

X Q. 186. Did he do this work all the time he lived in Cortland, 
so far as you know? 

A. I know of his doing no work on the place after I returned 
from the army. 
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X Q. 187. How much ground was under cultivation on his place 
and in crop during the years 1865 and 1866? 

A. I think it was al! pasture except the garden. 

X Q. 188. Did he not cultivate his garden during the years 1865 
and 1866 with his own hands? 

A. I think not. 
2210 X Q. 189. Did you ever know him to perform much manual 
labor? 

A. Not a very great amount—considerable. 

X Q. 190. W hen did Colonel Green sell the Etz place and when 
did he remove therefrom ? 

A. I do not know. 

X Q. 191. Can you not tell the year in which he removed from 
the Etz place? 

A. It was before 1868, I think; how much before I cannot say ; 
I was West. 

X Q. 192. Did you know of Colonel Green’s residing in the house 
with Daniel Bradford, which stood on the site of the present Ma- 
sonic Hall block, on Main street, in this village ? 

A. Yes, sir. 

X Q. 193. When was that ? 

A. I can only answer that it was previous to the fall of 1867 

X Q. 194. Did he not move into the Bradford house in the fall or 
winter of 1861 and about the time the 76th regiment left the camp 
at the fair ground? 

A. I do not know. 

X Q. 195. Are you not able to be more definite with respect to the 
time when Colonel Green went to reside in the Bradford house; and, 
if not, why not? 

A. I am not able to be more definite, because I have not thought 
of it at all; it has not been called to my attention particularly that 
I know of. 

X Q. 196. Are you able to say that the change in Colonel Green’s 
habits in matters of sociability was not due, to some extent, to 
the fact that he had estranged many of his friends and associates 
by his intemperate language and harsh conduct and by making 
himself generally disagreeable in society ? 

A. Lam not able to sa ay. 

X Q. 197. Did not his conduct in this respect have a tendency to 
produce the change in Colonel Green’s conduct which you have 
mentioned ? 

A. I do not know. 

X Q. 198. Were you present at the shooting of McNett, or is your 
knowledge of that transaction derived from what you heard and 

read in relation thereto? 
2211 A. I was not present at the shooting of McNett; my knowl- 
edge of it is derived from what I heard Colonel Green and 
others say and what I read in the papers and the trial. 

X Q. 199. Were you present at the trial ? 

A. Part of the time. 

X Q. 200. What do you know about an alleged mutiny in the 
100—16 
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‘amp of the 76th regiment or of MecNett’s insubordination or dis- 
obedience of orders, of your own personal knowledge? 

A. Nothing. 

X Q.201. How are you able to say what effect the shooting of 
MeNett by Colonel Green had upon the community of Cortland and 
vicinity ? 

A. From witnessing its effect. 

X Q. 202. What effect did you witness ? 

A. A general state of extreme excitement; people on the streets 
excitedly discussing the affair, and the decided positions they occu- 
pied in regard to it. 

X Q. 203. Were not these effects you have just mentioned due as 
much to the speeches of individuals as to the comments of the press 
upon the atlair: the action of prejudiced and interested parties, who 
either sought to make political capital out of the affair or sought to 
advance their personal or party interest in obtaining civil or mili- 
tary oftices for themselves and their friends, as to the shooting of 
MeNett by Green, and was not the excitement and division of senti- 
ment in the community attributable to the former as well as the 
latter ? 

A. I do not know. 

X Q. 204. Will you swear that this was not so? 

A. No. 

X Q. 205. Were there not persens in this community who took 
no part in this controversy and held themselves aloof from it? 

A. As far as I know, none. 

X Q. 206. Will you swear there was not such persons residing in 
this community ? 

A. No. 

X Q. 207. Do you know anything with respect to the con- 
2212 troversy between Colonel Green and Dr. Meacham,then rector 
of Grace church, Cortland, of your own personal knowledge ? 

A. Yes. 
X Q. 208. What do you know ? 

A. I know they had a controversy. 
X Q. 209. How do you know that? 

A. I saw them near the shop having a controversy. 

X Q. 210. Did you hear anything said between them ? 

A. I heard their voices, not what they said. 

X Q. 211. Why do you say they had a controversy if you did not 
hear what they said? 

A. I could hear disconnected fragments enough to show me. 

X Q. 212. Did you hear enovgh to ascertain what the subject of 
the controversy was? 

A. I did. 

X Q. 213. What was it? 

A. In regard to Colonel Green’s raising the regiment. 

X Q. 214. What did they say in respect to Colonel Green’s raising 
the regiment, and how did a controversy arise with respect to Colonel 
Green raising the regiment? 
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A. I could not repeat what they said, not hearing much, and do 
not know of my personal knowledge how the controversy arose. 

X Q. 215. Were you a member of Grace church at that time ? 

A. I was. 

X Q. 216. Did you or your father’s family take sides or partici- 
pate in any way in the controversy or sympathize with either of the 
parties thereto in the controversy you have mentioned? 

A. We did not participate in the controversy at all, nor justify 
either entirely. 

X Q. 217. Did not the controversy between Colonel Green and 
Dr. Meacham have its origin as follows, viz: Had not Colonel Green 
used opprobrious epithets towards members of Grace church and 
denounced them as rebels, copperheads, or sympathizers with the 
rebellion, or used other language of like import, and did not Dr. 

Meacham remonstrate with Colonel Green for the same, and 
2213 did not the controversy in question originate In this way? 
A. I do not know of my own personal knowledge how the 
controversy had its origin, nor do I know that he used such language 
towards members of that church, nor do I know that Dr. Meacham 
remonstrated with him. 

X Q. 218. Did you not understand and have you not been in- 
formed that the controversy between Colonel Green and Dr. Meachain 
arose in the manner stated in the last question, or substantially in 
that manner? 

A. Yes; substantially in that manner, not wholly. 

X Q. 219. In what respect was it different? 

A. I always understood that it arose from Dr. Meacham telling 
Colonel Green that if he ventured to raise a regiment he would 
cause him to be turned out of the church; that was the start, as I 
understood it. 

X Q. 220. Was this version you have given in your last answer 
the same given by Colonel Green ? 

A. It was the version given by Colonel Green to me of their con- 
troversy near the shop soon after it occurred. 

X Q. 221. The controversy between Colonel Green and Dr. 
Meacham had its beginning some time before the shooting of Me- 
Nett, had it not? 

A. Yes. 

X Q. 222. It had no connection with the shooting of McNett, 
had it? 

A. It had not at that time. 

X Q. 223. Was Colonel Green’s connection with Grace church sev- 
ered by his withdrawal or expulsion therefrom? 

A. I do not know. 

X Q. 224. What connection had the controversy between Dr. 
Meacham and Colonel Green with the shooting of McNett by Colonel 
Green ? 

A; 3 know of none. 

X Q. 225. What do you know of the bitterness engendered, as you 
say, in the community by the shooting of McNett, and did not the 
bitterness you have mentioned arise out of the attitude of the then 
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political parties of the country and the controversies growing out 

of the late war quite as much, if not more, than out of the shooting 
of McNett by Colonel Green ? 

2214 A. I know that the feeling throughout a portion of the 
community was very bitter against Colonel Green for the 

shooting of McNett; whether the bitterness grew out of the attitude 

of the political parties and the controversies I do not know. 

X Q. 226. How do you know the feeling throughout a portion of 
the community was bitter against Colonel Green? 

A. Through witnessing it. 

X Q. 227. What do you mean when you say you know the bitter- 
ness of the feeling against Colonel Green by witnessing it, and how 
were you able to witness such feeling ? 

A. I mean that I both saw and heard many people bitterly de- 
claiming against Colonel Green, generally in an excited manner; I 
witnessed it with my eyes and heard with my ears. 

X Q. 228. You stated, in answer to question 32, that it was im- 
possible to get Colonel Green to talk on any other subject except his 
troubles; do you mean to be understood as swearing that Colonel 
Green conversed upon no subjects except his troubles after your re- 
turn from the army in 1865? 

A. No; I mean that I do not remember of holding any conversa- 
tion with him of any considerable length, but that he lugged in his 
troubles. 

X Q. 229. Colonel Green was a man rather inclined to havea 
hobby of some kind, was he not? 


A. Yes. 
X Q. 250. He was rather egotistical, was he not ? 
A. Rather so. 


X Q. 231. He was a man of large, robust frame and apparently 
sound physical health, was he not? 
A. Rather large, and apparently good health. 


Cross-examination of this witness closed. 
Redirect examination by Mr. Hurrnvur: 


R. D. Q. 252. You have been interrogated on your cross-examina- 
tion m regard to your collecting royalties for William D., 
2215 Andrews & Bro.in this county. In the course of that agency 
have you issued gratuitous licenses to poor and deserving 
people who used and owned driven wells? Please state about it. 
A. I have not; there have been such licenses issued, but not by 
me; William D. Andrews issued several such licenses, and I have 
always been instructed by him to accept the names of responsible 
citizens of the different towns in this county signed to certain papers 
recommending certain poor and deserving persons for gratuitous 
licenses, Which papers I was to forward to him, in order that he 
might issue the licenses gratuitously. 
hk. D. Q. 233. Were gratuitous licenses issued to these parties and 
were licenses so issued to the persons so recommended ? 
A. To a portion of them they were issued. 
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R. D. Q. 234. Were the parties so recommended under the instrue- 
tions which you received from William D. Andrews & Bro. excused 
from paying royalties and no demand for the same made against 
them ? 

A. They were excused from paying royalties, and no demand was 
made upon them. 

R. D. Q. 234a. Was there a committee appointed by the citizens 
of Cortlandville for the purpose of recommending to William D. 

Andrews «& Bro. those deserving of gratuitous licenses or those 
2216 that should be excused from paying royalty on account of 
their pecuniary circumstances ? 

A. There was a committee appointed, I do not think by the citi- 
zens of Cortlandville, for such purpose. 

R. D. Q. 235. State the names of that committee. 

A. James C. Carmichael, B. B. Jones, and Henry Brewer. 

R. D. Q. 236. And, as I understand you, recommendations for ex- 
cusing deserving persons from paying royalty were made by other 
responsible men in the community besides the committee and 
adopted by William D. Andrews & Bro.; is that so? 

A. It is. 


(Mr. Hurlbut here shows witness a paper.) 


R. D. Q. 237. Is the paper in your hand a recommendation from 
the committee for the parties named therein to be excused from pay- 
ing royalty ? 

[t is. 


(Complainants here offer the paper in question in evidence.) 

(Paper received in evidence and marked “ Complainants’ Exhibit 
Number Two on Rebuttal, Cortland, New York, September 3d, 1880, 
M. Stanley Bierce, notary public.”) 


R. D. Q. 2388. State about how many different persons in all were 

excused from paying royalty in this county on account of their pecun- 
lary circumstances, 

2217 A. 1 do not know exactly; I should judge from forty to 
fifty. 

R. D. Q. 239. Are driven wells used in the village of Cortland and 
put down by the village authorities for tire purposes ? 

A, They ure. 

R. D.Q. 240. Have the complainants, William D. Andrews and 
Bro., given gratuitously to this village the right to so put down and 
use the wells ? 

A. [ have always understood so. 


(Mr. Hurlbut here shows witness a paper.) 

R. D. Q. 241. Ishow you a recommendation for a gratuitous license 
made by Hon. R. H. Duell; was that received in your usual course 
of employment? 

It was. 
R. D. Q. 242. Please read it. 
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A. (Witness reads :) 

“T certify that I am acquainted with Johu Shirley and that 
his pecuniary circumstances are such that he cannot pay for a 
license, and that it would be a very kindly act to give him a license 
gratuitous. 

“ Dated Nov. 9th, 1878. 

“R. H. DUELL, 


“Mr. Shirley has a mother now about 82 years of age, with no 
means of support. He is her only son and support, and he is obliged 
to help support her out of his wages as a day laborer. 


: “R. H. DUELL.” 


R. DQ. 243. Have all the parties that have been recom- 
2218 mended by tho committee or other responsible individuals to 
be excused from paving royalty been so excused ? 
A. They have been so excused. 


Redirect examination of this witness closed. 


Recross-examination : 

R. X Q. 244. Have not William D. Andrews & Bro. issued gratui- 
tous license to persons of wealth and prominence in Cortland ? 

A. I believe they have. 

t. X Q. 245. To how many such persons? 

A. 1 could not tell. 

.. X Q. 246. About how many? 

A. I have never known how many. 

.. X Q. 247. Please mention the names of such as you now re- 
mem ber. 

A. Thomas Keator, James S. Squires, and Randolph Randall; I 
do not recall any more now. 

R. X Q. 248. Many of the persons to whom gratuitous license was 
issued in this county by William D. Andrews & Bro. have no 
property not exempt from levy and sale on execution; is not this 
so ? 

A. I do not know what property is exempt from execution; they 
were persons In poor circumstances. 


Recross-examination of this witness closed. 
Second redirect examination: 


R. D. Q. 249. Have you had any directions from the complainant, 
Nelson W. Green, in respect to gratuitous licenses in this county ? 
And, if so, state how communicated and what the directions were. 

A. I have received from Colonel Green, both by letter and word, 

directions not to collect royalties from such people as assisted 
2219 him ina pecuniary way on ,the occasion of the burning of 
his barn, or from certain men who went his bail on the in- 
dictment for the shooting of McNett, or who assisted him at that 
trial; William D. Andrews also instructed me to act on Green’s 
instructions in that matter. 
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Examination of this witness closed. 


(S’g'd) EUSTACE D. DIBBLE. 
Subscribed and sworn to before me this 3d day of September, 1880. 
[L. s.] (S’g’d) M. STANLEY BIERCE, 


Notary Public. 


Proceedings adjourned until Saturday, September 4th, 1880, at 
8.50 o’clock a. m., at this place. 


2220 SATURDAY, September 4th, 1SSO—S.30 a. m. 
Convened pursuant to adjournment. 


Present: D. L. Hurlbut, Esq., for complainants, and Irving H. 
Palmer, Esq., for defendant, as before. 


Noan J. Parsons called for complainants. 


Q). 1. State your name, age, residence, and occupation. 

A. Noah J. Parsons; 49 years last March; residence, Cortland 
village, Cortland county, New York ; occupation, manufacturer of 
washing machines. 

Q. 2. Are you one of the complainants in this cause ? 

A. Lam. 

Q. 3. Were you at the town of Preble some time ago, for the pur- 
pose of examining as to water, where a well formerly was dug on 
the place owned by William E. Tallman, and now owned by the 
heirs of the Hiscock estate, which premises are now occupied by 
Thomas Ballard? If yea, state when, and who went with you, and 
for what purpose, fully. 

A. I was; I went to Preble the 28th day of last July, taking with 
me two sections of old pipe,a sledge, one pair of gas-pipe tongs, and 
a wrench ; Jesse M. and W. T. Blanchard accompanied me; we 
went to the premises which I am informed are owned by the heirs 

of the Hiscock estate, and formerly owned by William E. 
2221 ‘Tallman and now occupied by Thomas Ballard; I asked Mr. 

Ballard’s permission to investigate the well over which it was 
reported William E. Tallman once placed a windmill; I| also asked 
him to point out to me the location of said well, which he did. 

Q. 4. Describe the location of the place where he stated the well 
was, the surface of the ground, and what you did there at the time, 
briefly. 

A. It is about one mile south from Preble village; about sixty 
rods east from the north and south road leading from Preble to Cort- 
land village and about seventy-five rods north of an east and west 
cross-road ; it is from seventy-five to eighty rods east of south from 
a house then occupied by J. B. Share and about one rod north from 
a board fence running east and west. ‘The place pointed out by Mr. 
Ballard was on the west bank of a ravine or depression. We com- 
menced digging with crowbar and shovel at the point designated 
by Mr. Ballard and soon found a stone wall, circular in form, or 
nearly so; we then drove a pipe inside this wall for the purpose of 
ascertaining the distance to water. 
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Q. 5. How deep did you dig before you found the wall of the well 
and how deep did you drive the pipe ? 

A. About six inches; we drove the pipe thirteen feet. 

Q. 6. Please state what else you did there at that time and who 
was present; also state at what depth you found water by driving 
the pipe, as you say. 

A. We found water at twelve feet and six inches from the surface ; 
we then called the nearest neighbor, excepting J. B. Share, who 
told me his name was Callen, to measure the distance to water ; after 
Mr. Callen had measured to water he informed me that the wall did 
not extend below six or eight feet; I then commenced cleaning out 
the stones and dirt from inside the wall of the well; the two Blan- 
chards and myself worked at cleaning it out until about six o'clock 
p.m.; we found ata distance of two feet and two inches from the 
surface a strip of board, which we left standing till we got down five 

or six feet, or so that five or six feet of this strip of board with 
2222 four strips nailed across it were visible; I went to Preble 

and asked Matthias Van Hoesen to ride down with me and 
identify the well as the one over which William E. Tallman several 
years before had placed a windmill. Mr. Van Hoesen accompanied 
me to the well, soon after which W. 'T. Blanchard placed a chain 
around said strip of board below tiie upper cross-strip; with a lever 
J. M. Blanchard and myself drew this step-ladder or strip of board 
out of the well; there was a piece af scantling about four by four 
inches standing endwise and near said ladder which we drew out in 
the same way, with a chain and lever; after getting down nine or 
ten feet by pounding a hole with a crowbar and withdrawing it, we 
could see water in the hole made by the bar. I then asked Mr. Van 
Iloesen to get some man to clean out this well to the bottom of the 
wall, and I, after taking Mr. Van Hoesen home, returned with the two 
Blanchards to Cortland, bringing with us the described ladder taken 
from the well. 

Q. 7. Have you been at this well since; and, if so, about when, 
and what was done? Describe briefly. 

A. I have been at the well several times since. The next after- 
noon I drove there and found the well had been cleaned out deeper 
than when I had left it, so that water was just visible. I asked Mr. 
Ballard if it was cleaned to the bottom of the wall. He said he 
thought not. I arranged with him to clean it out the next day, 
which he promised to and did do. I went down into the well and 
satisfied myself that it was not to the bottom of the wall; it was 
twelve feet and six inches deep at that time from the surface. 

Q. 8. When you were there next what did you see and do? 

A. I drove there the next day, July 30th, and asked Mr. Ballard 
if he and his hired man would clean it out that day; they said they 
would. I drove on and returned about six o’clock that night. I 
stopped at Mr. Ballard’s barn, where he was doing his chores, and 
inguired of him if he had got to the bottom of the wall. He said 
he had, and exhibited a sheet-iron curb or thimble one foot in 
height and about fourteen inches in diameter; also a copper 
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2223 strainer, similar in shape to the nozzle of a water sprinkler. 

I hitched my team at the fence. I went to the well and 
measured the depth of the water, which I found to be eighteen 
inches. 

Q. 9. Have you been to the well since and taken measurements of 
itand examined the bottom? And, if so, state about when and 
with what results. 

A. I was at the well two or three days afterwards. I took a three- 
inch pump with me and tried to pump out the water so I could see 
the bottom of the wall; after working the pump a few-minutes it 
collapsed. We then tried bailing; failing to get the water out, I re- 
turned home. I went down into the well and measured the wall; 
it was a little over fourteen feet deep from surface to the bottom 
of the well; the wall at the top measured from twenty-one to twenty- 
seven inches inside diameter; about six feet from the top it meas- 
ured two feet and six inches; at the bottom I measured in roily 
water and could not put the square down inside the wall, but it is 
nearly two feet inside the wall; there was eighteen inches of water 
in it at that time. 

Q. 10. You havespoken of a strainer and a sheet-iron curb that 
Mr. Ballard found in the bottom of this well. Did you take those 
into your possession ; and, if so, about when, and have you had 
them in your possession until they were delivered to Mr. Frederick 
Hatch, a notary taking testimony in this cause in Cortland, for the 
purpose of being used in examining witnesses before him? 

A. I asked Mr. Ballard to keep them, which he did for five or six 
days. I then brought them to this village for the purpose of hav- 
ing them photographed. I placed them in the room over Smith & 
Kingsbury’s hardware store, in this village, from which place I took 
them to the notary, Hatch. 

Q. 11. Isthe Mr. Ballard whom you have spoken of the same Mr. 
Ballard who was examined before Frederick Hatch, a notary, in 
this case? 

A. He is. 

Q. 12. I have just had produced from the office of the notary, 
Hatch, the strip of board or step-ladder, and I now ask you to ex- 
amine it and state whether it is the strip of board or step-ladder 
which you, with the Blanchards, took from the well as testified 
to. 

2224 A. It is. 
Q. 13. Please describe its size and length and how made. 

A. It is twelve feet and four or five inches long, an inch thick, 
and about three inches wide, having four strips of board about six- 
teen inches long and from three to five inches wide, nailed on one 
side of it, the first a little over a foot from the top and then a little 
over a foot apart, the lower edge of the bottom one being a little less 
than six feet from the top, the second strip from the top being broken 
off at one edge of the long strip. 

Q. 14. Please state in what position it was at the well as you 
found it. 

A. The top of it was two feet and two inches from the surface of 
10i—16 
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the ground; I mean by the top the end across which the strips are 
nailed; this end leaned against the west side of the wall of the well, 
as low down as we had cleaned out the well before drawing this 
latter; it was six or eight inches from the wall. 

(). 15. Please state, from the measurements that you have made, 
how near the strip of board or ladder (the lower end) was from the 
bottom of the well. 

A. Before the time it was drawn from the well I could not see its 
bottom ; adding the two feet and two inches which it stood below 
the surface to its length, it measures within an énch or two of the 
bottom of the wall of the well and also the bottom of the well. 

Q. 16. Now please describe the appearance of the ladder as to 
soundness and decay. 

A. From a foot to sixteen inches of the bottom seemed pre- 
2225 served in about its natural condition ; from there up it shows 
decay on the surface resembling the cracked bark of a small 

pine or spruce tree. 

Q. 17. Please state whether this strip of board with cleats in is a 
suwed stick and is the stub-shot dist inctl shown at the lower end, 
and whether there is any appearance of any nails or nail-holes ex- 
cept where the cleats are nailed on. 

A. It isa sawed stick—stub-shot about two inches in length 1s 
shown—and, with the exception of the nails in the cleats, I see no 
other marks upon it. 

Q. 18. I now show you the copper strainer and sheet-iron curb 
which I have just received from the notary, Frederick Hatch, re- 
ferred to, and ask you to state whether they are the same shown and 
given to you by Mr. Ballard, as taken out from the bottom of the 
well, and the same that you have had in your possession until de- 
livered to the notary, Hatch, as testified to. 

A. They are. 

Q. 19. I now hand you the copper strainer and ask you if it 1s in 
the same condition that it was when you first saw it, with the excep- 
tion of the label of the notary, Frederick Hateh, put on for the pur- 
pose of identification ? 

A. With the exception of being dry and the green corrosion being 
a lighter color it is. 

(). 20. Please describe it. 

A. Across the largest part it measures a little over five inches ; 
from this largest part it tapers to a little over an inch and a half, 
having a neck two inches in length and an inch and three-quarters 
in diameter, outside measure; at the lower end of this neck a leather 
string Is tied, being the shape of the nozzle of an ordinary sprinkling- 
pot; the face and sides down to the described neck are full of small 
holes about a sixteenth of an inch in diameter. 

Q. 21. Were you present at one time when Mr. Palmer, the de- 
fendant’s counsel, was also present and produced a section of an 
iron gas pipe about two feet in length, of which photographs have 
wer ‘put in evidence in this cause by defendant? 

I was, and [ understand that the pipe or a photograph of it 
ts been put in evidence. 
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2226 Q. 22. Please state how that pipe fitted the strainer that 
you have testified to; state fully. 
A. The strainer would fit on to the battered or smallest end of the 
pipe snugly, going on about an inch ; it could not be placed over the 
other end. 


Proceedings adjourned until 1.30 o’clock p. m. 


1.30 o’CLOCK P. M. 
Convened pursuant to adjournment. 
Present: As before. 


Examination of Noan J. Parsons resumed: 


Q. 23. Please state whether sand has corroded on the strainer and 
on the inside of the same. 

A. There are particles of sand adhering to both outside and inside 
of said strainer. 

Q. 24. I now show you the sheet-iron curb that I recently received 
from the office of said notary, Frederick Hatch, and ask you to state 
if it is the same Mr. Ballard exhibited and gave you as taken from 
the bottom of said well, and the one that you have had in your pos- 
session, as testified to, and state whether it is in the same condition 
as it was when you first saw it in Ballard’s possession. 

A. It is the same—the one I have had in my possession ; with the 
exception of being dry now and wet then, it presents essentially the 
same appearance. 

Q. 25. Please state its appearance as to being rusted. 

A. One end is ragged ; there are several holes in the sides, as if 
eaten by rust, and it is covered with rust, both outside and in. 

Q. 26. Have you been to the well referred to on Monday of this 
week? And, if so, please state who was present and what examina- 
tions you made. 

A. I did go to the well last Monday. Matthias Van Hoesen, T. J. 

Getman, Eben Daly, and either Mr. Haviland or Mr. Aldrich, 
2227 | am not positive which, J. b. Share, Thomas Ballard and 

William D. Andrews were with me. I took with me a gal- 
ranized iron pump with three-inch suction pipe, with which two men 
pumped the water so nearly out that most of the bottom of the well 
was visible. Mr. Ballard, Mr. Getman, Mr. Daly, and myself then 
each went into the well, 1 think, in the order named, each taking a 
crowbar and testing nearly all portions of the bottom by raising up 
the bar and striking it down ; while making this test myself I could 
not strike the bar over two inches into the bottom at any point; 
before commencing to pump there was fifteen inches of water in the 
well. 

Q. 27. Please state the shape of the wall and of what stones was 
it stoned up? 

A. It was irregular at the bottom and flat stone for about two feet 
from the bottom ; the balance was laid up of cobble-stones. 

Q. 28. Please state the character and formation of the soil at the 
bottom of this well. 

A. It was a firm, compact gravel. 
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Q. 29. Please state how it was as to being hard and cemented 
together. 

A. It was hard; whether cemented together or not I could not see 
for the water. 

Q. 30. In the trials that you and others made with the bar in the 
bottom of the well were you able to find any soft spots or spot where 
a hole had formerly been made, and did you examine with particu- 
lar reference to that fact ? | 

A. I was not; we did examine with particular reference to that 
fact, and I do not know that any of the others found any difference 
at any point. 

Q. 31. Please state whether the soil that you took from this well 
appeared like soil washed therein. 

A. With the exception of the cobble-stones, it did. 

Q. 32. Please state whether it was comparatively soft, pliable, and 
easily removed. 

A. It was at the top; it beeame more compact as we went down ; 
no part of, as far as | witnessed, the cleaning out but what could be 

taken out with a shovel after the stones were removed. ~ 
2228 Q. 33. Please state whether there was a rapid influx of water 

in the well at the time you pumped it out and where the 
same appeared to come in. 

A. There was; it came from the north or northeast side. 


Direct examination of this witness closed. 


Cross-examination: 


X Q. 34. How long have you resided in Cortland village? 

A, With the exception of a year in lowa, fourteen years. I was 
born in thiscounty; with the exception stated, and between fourteen 
and fifteen years, during which | was in California, and eighteen 
months or two years in Wisconsin, Illinois, and Michigan, I have 
lived in the county all my life. 

X Q. 35. What year of your lifetime did you spend in Iowa? 

A. Larrived there August 15th, 1878, and I was there nearly a 
year from that time. : 

X Q. 36. What has been your business for the last fourteen years ? 

A. Up to September, 1876, [ have manufactured and sold a wash- 
ing machine and the patent for the same machine; from September, 
1876, to December, 1879, the larger portion of the time was spent 
collecting royalties on the driven well for William D. Andrews and 
Brother, under reissued patent No. 4372. 

X Q. 37. Who was the patentee of the washing machine which 
you state you manufactured and sold, and by what name was the 
washing machine known in your business? 

A. I have sold two washing machines; the first was patented by 
W. H. Blood, t think, January 14th, 1864, and was called the “ Dash- 
away ;” the second I am the patentee of and it is called the “ Boss.” 

X Q. 35. Where was the factory or shop at which you manufact- 
ured these machines located ? 
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A. The first one was in San Francisco; the second at Salem, 
2229 Oregon; I aflerwards manufactured at Rome Center, Mich- 
igun, then here in Cortland, New York, for a good many 
years, 
Proceedings adjourned until Monday, September 6th, 18S0, at 
10.30 o'clock a. m., at this place. 


Monpbay, September 6th, 1S80—10.30 a. m. 
Convened, by consent of parties present, at the law office of Irving 
H. Palmer, Esq., 27 North Main street, Cortland village, N. Y., in- 
stead of room 12 Messenger House, Cortland village, N. Y. 
Present: D. L. Hurlbut, Esq., for complainants, and Irving H. 
Palmer, Esq., for defendant. 


Cross-examination of Noan J. PARsons resumed: 


X Q.39. In what way did you do the manufacturing of washing 
machines—by contract with other parties, or did you actually en- 
gage in the manufacture yourself? 

A. In both ways. 

X Q. 40. Did you have any one engaged in the sale of washing 
machines besides yourself, or did you alone do the selling? 

A. I have had others. 

X Q. 41. Was it your principal aim to sell the machines or the 
patent under which the machines were made? 

A. I sold each as opportunity offered and as I could find pur- 
chasers. 

X Q. 42. What other patents have you handled or sold aside from 
these two washing-machine patents and the driven-well patent? 

A. I never sold any other patent except for the two washing ma- 
chines; I have sold licenses for the Green driven-well patent, but 
never the patent itself. 

X Q. 43. Were you ever engaged in the sale of patented articles 
as a business other than the washing machines mentioned by you ? 

A. To a limited extent I have been. 
2230 X Q. 44. Before or since you have been engaged in tlie sale 
of washing machines and the patents under which they were 
made? 

A. Since. 

X Q. 45. In what year did you begin the sale of washing machines 
and the patents under which they were made? 

A. I began the sale of the “ Dashaway ” washing machine in De- 
ceinber, 1862, under a caveat. 

X Q. 46. And how long did you continue to make that your busi- 
ness? 

A. Under the caveat up to the issue of the patent, January 14th, 
1864. 

X Q. 47. For how long after the issue of the patent, in 1864, did 
you make the manufacture and sale of washing machines your busi- 
ness? 

A. Continuously to the present time. 
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X Q. 48. And have you added to this business the sale of licenses 
under the driven-well patent; and, if so, for how long a period ? 

A. I have, and from about October Ist, 1876, to December, 1879. 

X Q. 49. What was your business previous to 1862? 

A. My father died when I was four years of age; I lived with my 
mother until I was seven years old; I then lived with a cousin seven 
years; J wish to correct the statement as to having resided in this 
county all my life, with the exceptions named; five of the seven 
years that I lived with this cousin I lived in an adjoining county— 
the county of Tioga; he owned a saw-mill and a farm; I did such 
work about either as a boy of my age would naturally be called 
upon to do; the summer after leaving this cousin I worked for a 
farmer, Jesse M. Blanchard, for four dollars per month; 1 worked 
in that neighborhood, I think, the next summer; then I went West 
with a sister to near Delevan, Wisconsin; I lived in Milwaukee six 
months; then at Chicago a short time; I then returned to this 
county and worked with my brother at the carpenter trade two or 
three years; I then worked a short time in a sash and blind factory 

at Syracuse, N. Y.; from there I went to selling books, which 
2231 business I followed until I went to California; in California I 

followed placer mining for seven years; I then went to Idaho 
and was there a short time, and then returned to San Francisco and 
went to work at the washing machine. 


Proceedings adjourned until 1 o'clock p.m. 

1 O'CLOCK P.M, 
Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of Noan J. PARsons resumed: 


X Q. 50. After you left Syracuse and commenced the sale of books 
were you engaged in traveling or in a store? 

A. Traveling. 

X Q. 51. In what counties, States, or Territories did you travel? 

A. New York, Pennsylvania, Ohio, Indiana, Kentucky, Tennessee, 
Missotiri, and I[1linois. 

X Q. 52. What books were you engaged in selling? 

A. A book, a pamphlet edition of the Cuban Expedition. 

X Q. 53. Were you engaged in mining as a proprietor or as an 
employee, or both ” 

A. I worked for myself only. 

X Q. 54. From what point did you start for California, and what 
route did you take? 

A. I went by steamer from St. Louis to St. Joseph; from there to 
Sacramento by ox teams. 

X Q. 55. What interest have you in reissue patent No. 4372, if 
any ? 

A. With the exception of a reservation for United States milita ry 
and cemetery purposes, | own an undivided one-twentieth of the 
State of Lowa, excepting some six or elght counties, the names of 
which I cannot give. 
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X Q. 56. Is there any other Territory in the United States in which 
you have any interest under this patent ? 
A. No. 
2232 X Q. 57. How many suits have been commenced for in- 
fringement of this patent in the State of lowa against parties 
residing in that State in which you are named as one of the com- 
plainants ? 

A. Previous to July 2d, 1879, about three hundred ; at that time 
another agent was appointed ; whether he has brought any suits or 
not I am unable to say. 

X Q. 58. Did you have charge of the sale of licenses and the col- 
lection of royalties in the State of lowa up to July 2d, 1879, under 
reissue patent No. 4372? 

A. From August 13th, 1878, to that time I did. 

X Q. 59. Had any licenses been sold or royalties collected in that 
State under this patent previous to August 13th, 1878, to your 
knowledge? 

A. I cannot say positive; my impression is that there had. 

X Q. 60. Had Colonel Green issued any licenses previous to the 
assigument by him of an interest or interests therein to William D. 
Andrews & Bro. or any other parties? If so, state, as near as you 
are able, how many licenses had been issued by said Green previous 
to such assignments by him in the State of Lowa. 

A. I cannot say whether he had or not. 

XN Q. 61. Did you keep any books showing your transaetions in 
the sale of licenses and collection of royalties In the State of Lowa ; 
and, if so, would such books show what licences had been issued or 
royalties collected by N. W. Green previous to the assignment by 
him of interest in said patent, and in whose possession are such 
books, and where are they now ? 

A. I did keep such books; they would only show such licenses as 
were presented to me for exchange for new ones under Green’s re- 
issued patent. I suppose them to be in the hands of Messrs. Rickel, 
West & Eastman, Cedar Rapids, Lowa. 

X Q. 62. What amount of money did you receive or collect as 
royalties or ior the sale of licenses under this patent in the State of 
Iowa? 

A. Lam unable to state that. 

X Q. 63. Has your business, in the collection of royalties 
2233 in that State, been settled with the other parties interested in 
the ownership of this patent ? 

A. There has been no final settlement. 

X Q. 64. Please approximate, as near as you are able, to the amount 
of money seatvell from the collection of royalties and sale of 
licenses under this patent in the State of Iowa. 

A. From seven to ten thousand dollars; I think that would cover 
it either way. 

X Q. 65. Where did you first commence the collection of royal- 
ties under this patent, and in what counties, States, and Territories 
have you been engaged in the collection of royalties under this 
patent? 
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A. I commenced in Broome county, New York. I collected in 
Chemung, Tioga, Onondaga, Wayne, Monroe, Yates, Seneca, Or- 
leans, Niagara, the northerly towns of Erie; that is all in the State 
of New York. I think I collected royalties in most of the counties 
west of Harrisburg, in the State of Pennsylvania, where there were 
driven wells; I am unable to name the counties. My certificate of 
agency covered the State of Iowa with the exception of six or eight 
counties. 

X Q. 66. What amount of money was realized from the sale of 
licenses and the collection of royalties by you in the several counties 
mentioned by you in your last answer in the States of New York 

and Pennsylvania? Please state as near as you are able. 
2234 A. I cannot tell the amount; approximately, between 
twelve and fifteen thousand dollars. 

X Q. 67. When did you first hear of the Tallman well in Preble? 

A. In the fall of 1877. 

X @. 68. What was the source of your information at that time? 

A. I heard it here in Cortland ; from whom I cannot say. 

X Q. 69. Had the fact of the existence of this well, and that it 
was a driven well constructed about the year 1859, and that it antici- 
pated the alleged invention of the driven well by N. W. Green, been 
pleaded in an answer to complainants’ bill of complaint in a suit 
for infringement of reissued patent No. 4872 prior to the time when 
you first heard of its existence ? 

A. Not to my knowledge. 

X Q. 70. Are you now able to recall the place where and the 


names of the persons present when you first heard of this Tallman 


well? 

A. I heard it here in Cortland ; from whom I cannot say. 

X Q. 71. Are you able to recall any of the circumstances connected 
with the conversation in which you first heard of this Tallman well 
or how it came to be a subject of conversation ? 

A. Iam not and cannot. 

X Q. 72. When did you first go to Preble after hearing of the 
existence of this Tallman well? 

A. I think within two months. 

X Q. 75. Who went with you on that occasion, if anybody ? 

A. I went alone. 

X Q. 74. Upon whom did you call and what did you do with 
reference to this well on the occasion of your first visit to Preble, 
after hearing of its existence ? 

A. I had no acquaintance in Preble. IT cannot give the names of 
any parties that I called upon except T. J. Geitman and a justice of 
the Peace there. 

X Q. 75. What led you to call on T. J. Getman ? 
2235 A. | had learned from some source that he had worked for 
William FE. Tallman on the farm where this reported well 

was said to have been made; from whom I do not know. 

X Q. 76. Did you learn that from some one in Preble or in Cort- 
Jand? 

A. Some one at Preble village. 
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X Q. 77. Whom did you converse with in Preble village on that 
occasion respecting this well, the time when it was constructed, 
and who worked for William E. Tallman at the period when it was 
claimed to have been constructed ? 

A. I made inquiries of the hotel keeper and the postmaster, whose 
names are A. H. Van Hoesen and J. J. Out, respectively, and of 
many other parties who were strangers to me. 

X Q. 78. Did you call upon T. J. Getman on that occasion ? 

A. I did. 

X Q. 79. Were you alone when you called; and, if not, who was 
with you ? 

A. I was alone. 

X Q. 80. Did you introduce yourself to him; and, if so, what 
name did you give? 

A. I presume I introduced myself; if I gave a name at all it was 
my own—N. J. Parsons. 

X Q. 81. Did you state your business to him; and, if so, what did 
you tell him in relation thereto? 

A. I told him that I was there to procure facts regarding the 
reputed windmill well on the William E. Tallman farm. 

X Q. 82. What further did you tell him, if anything? State as 
fully as you are able. 

A. I asked for all the particulars he could give me relating to the 
making of the above-mentioned well; this in substance. 1 cannot 
give the precise language made use of at the time. 

X Q. 83. Did you tell him on that or any other occasion that you 
were a lawyer or a member of the legal profession, or that you were 
engaged with Judge Duell or any other lawyer or lawyers in the 

defense of a suitor suits brought for infringements of Green’s 
2236 driven-well patent, or anything of that import or in substance 
like it? 

A. I never stated to T. J. Getman or any other man that I was a 
lawyer or engaged with any lawyer or lawyers in the defense or 
prosecution of any suit or suits of whatsoever nature or kind; I 
said nothing of that import or in substance at all like it. 

X Q. 84. Did you draw his affidavit on that occasion and did he 
make oath to it? 

A. I did write out a statement as he made it and he made oath 
to it, 

X Q. 85. Before what officer or magistrate did he make oath to 
this statement, and where did you and he go for that purpose ? 

A. Before Eben Daly, justice of the peace at Preble village; he 
and I went from his farm to the village for that purpose. 

X Q. 86. What time of day was it when he made oath to this 
statement, as you call it? 

A. Lam unable to give the time of day, except that it was in the 
daytime. 

X Q. 87. Can you tell whether it was before or after noon ; and, if 
so, which was it? 

A. I cannot. 

X Q. 88. Where did you find the justice—Daly ? 

102—16 
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\. At the hotel in Predle, then kept by A, H. Van Hoesen. 

Q. SO. Por what purpose did wou tell Mr Getman you desired 
to procure bis attidavit and what use did you tell him yeu intended 
7. Ke 

\. Ll wanted to get facts: I do not know that | explained the pur 
pose for which they were to be used 
X Q. SQ. VW was the distance from Getman’s house to the hotel 
at L’reble? 
A. Te guess at it al eut a mile east. 
X Q. 981. Where did vou first find Mr. Getman on that occasion ? 
\. I found | 7 
X Q. 92. How near his residence * 
A. About three rods. 
X Q. 93. What was he doing * 
2204 A. Cutting m umpkins. 
X Q. 4. What was first said when you met him and who 


said it? 

A. L cannot give you the details of the conversation; the sub- 
stance I have alre: ady stated. 

X Q. 95. De you not remember what was first said and by whom 
it was said ? 

A. 1 do not. 

X Q. 96. What inducement did you offer to Mr. Getman to get 
him to go before the justice and make aflidavit to the statement you 
have mentioned?! 

| offered to pay him for his time. 
» 97. Did you pay him anything; and, if so, how much? 
did; seventy-five cents. 
9S. Where was this statement or atlidavit made by Mr. Get- 
rawn ? 
t was in the barn. 
Q. 99. How was it written—with pen or pencil ? 


{ 


Ai bt « 


n. 
00. Where did you procure the writing materials and upon 
what did the paper rest while you were drawing the affidavit ? 

A. I cannot state where | procured the materials; I had “ legal 
cap” paper with me and a book; also pen and ink; I rested -the 
book upon a hen-coop while writing the statement. 

X Q. 101. Who were present while the affidavit was being drawn? 

A. 'T. J. Getman and myself. 

X Q. 102. How long were you engaged in conversation with Mr. 
Getman before his affidavit was drawn and what reasons did you 
give him for making this affidavit ? 

A. I think not over from five to ten minutes before commencing 
to write the affidavit; the reasons given were to obtain whatever 
facts he possessed regarding the making of the Tallman well. 

X Q. 103. Did Getman inquire of you what use you intended to 
make of his affidavit or statement, and what did he say on that sub- 

ject? 
2238 A. Ido not know that he did, and do not know that he 
asked the reason. 
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X Q. 104, What is your best recollection as te whether or not he 
did inquire your object in procuring his affidavit? 

A, I have ne recollection about nt. 

XN Q. 104 Have you any recollection of what he said about it? 

A. The only recollection is that | wrote down what he stated; I 
do — know that he said anything te me about what it was to be 
used for. 

X Q. 10G. Will wou swear that he did not Inquire of you what 
use you intended to make of this affidavit, or that in substance ? 

A. Nao, sir. 

X Q. 107. Did Getman read the affidavit after you had drawn it? 

A. Ll cannot say whether he did or not; my Impression is that I 
read it to him after completing it, at his barn, and either Esquire 
Daly, Getman, or myself read it over before it was subscribed to, at 
the hotel. 

X Q. 108. Where did Getman sign his name to the affidavit ? 
. I cannot say whether at the barn or hotel. 

X Q. 109. Did he subscribe it with his name or with his mark ? 

A. The name was written out. 

X Q. 110. By Mr. Getman, or by some one else ? 

A. By Getman. 

X Q. 111. Was Getman’s name written with a pencil or with a 
pen ? 


_ 


A. Pen and ink. 


2239 X Q. 112. Has Mr. Getman made more than one affidavit 
or statement in relation to the Tallman well, to your knowl- 
edge? 
A. No. 


X Q. 113. Did you procure the affidavit of any other person than 
Mr. Getman in relation to the Tallman well; and, if so, whose, and 
when and where did you procure it? 

A. I procured the affidavit of James Ready about the middle of 
November, 1877, at Otisco Valley, New York; no others. 

X Q. 114. Has the affidavit of Getman been changed in any 
respect since the day it was subscribed and sworn to by him ? 

A. Not to my knowledge. 

X Q. 115. In whose possession are the afltidavits of Ready and 
Getman at present? 

A. I suppose them to be in the possession of William D. Andrews 
or his counsel. 

X Q. 116. At whose suggestion did you procure these affidavits of 
Getman and Ready, and at whose request did you go to Preble on 
the occasion you have mentioned ? 

A. | think they were taken on my own motion; Messrs. Andrews 
requested me to go to Preble and get what facts | could concerning 
the Tallman well. 

X Q. 117. From what source did the Messrs. Andrews derive their 
knowledge of the existence of the Tallman well ? 

A. I do not know. 

X Q. 118. Where did you find Mr. Ready on the occasion when 
you procured his affidavit ? 
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A. Ata farm-house in Otisco Valley. 

X Q. 119. By whom occupied ? 

A. Isaw Mr. Ready and a woman there and suppose they occu- 
pied it; I do not know. 

X Q. 120. Do you understand this house to have been his resi- 
dence ? 

A. I do not, but suppose it to be. 

X Q. 121. What was first said when you met Mr. Ready, and by 
whom was it said? 

A. T inquired of him if he had ever worked for William E. Tall- 

man. : 

2240 X Q. 122. What reply did he make? 
A. He said he had. 
25. Did he state when? 
ink he did. 
24. When did he say that he worked for William E. Tall- 


). 1 
\. [tl 
AQ. 1 
n: 

\. My impression is, from August 18th, 1857, for several sueceed- 
ing years. 

X Q. 125. What work did he say he was employed at during the 
time he worked for Tallman? 

A. I do not know that he specified the kind of work. 

X Q. 126. What next was said between you after Ready had 
answered your inquiry above stated by you? 

A. I asked for all the facts he could give me regarding the making 
of the well over which the windmill had formerly stood. 

X Q. 127. What reply did he make to that request ? 

A. His reply I wrote down; in substance it was that he had as- 
sisted in making said well. 

X Q. 128. Did he tell you who assisted him; and, if so, whom did 
he say it was? ; 

A. He did; T. J. Getman and William E. Tallman. 

X Q. 129. What further, if anything, did he say that he did in 
connection with William E. Tallman and T. J. Getman with respect 
to the well in question ¢ 

A. He said for years after the windmill was erected and while the 
hands were at work in fields near it he used to climb down the 
walls of the well and dip up water for the hands to drink. 

X Q. 180. Did he make any other statement in relation to this 
well or to the manner of its construction? If so, please state fully 
and at large what he said. 

A. He did make other statements, which I wrote out and he sub- 
scribed and swore to, one of which other statements is, as I remem- 
ber, that the well contaimed two feet of water; he mentioned the 
windmills running for two or three years over said well; when he 
dipped up the water the windmill was not running. This gives the 

substance of what he said. 
2241 X Q. 131. And the substance of the foregoing answer was 
incorporated by you in the form of an affidavit, which he sub- 
scribed and swore to? 
A. It was. 
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X Q. 182. Was the affidavit made by him entitled in any cause, 
and what was the form of the heading thereof? 

A. It was not entitled in any cause; it commenced, as near as I 
remember, with his name, age, and residence. 

X Q. 133. Was any venue named in the affidavit ? 

_ A. After completing this statement Mr. Ready took his own team 
and drove with me across the valley to what he said was the office 
of a justice of the peace; the justice not being at home, I left the 
affidavit with Mr. Ready; he promised to make oath to it and send 
it to me by mail, which he did; I think the name of the justice be- 
fore whom it was subscribed and sworn is Sweetland, and the usual 
jurat was attached. 

X Q. 134. Was any county or State mentioned at the beginning 
of the affidavit? 

A. There may have been, but I think not. 

X Q. 136. Did Mr. Ready inquire of you your object or purpose 
in procuring this affidavit respecting this Tallman well, and what 
did you inform him was your purpose or object in procuring the 
affidavit? 

A. I do not know that he made such inquiry ; I told him I wanted 
to fix the precise time of its construction. 

X Q. 137. From whom did you learn that Mr. Ready knew any- 
thing about the Tallman well ? 

A. I cannot say; I made inquiries of many people at Preble, all 
of whom were strangers to me, and some of whom stated to me that 
he had worked for William E. Tallman at the time the windmill 
was erected. 

X Q. 188. Did you learn from some one at Preble that Mr. Ready 
had worked for William E. Tallman at about the time the windmill 
was erected ? 

A. I did. 

X Q. 189. What was your purpose or object in obtaining these 
affidavits of Mr. Getman and Mr. Ready ? 

A. To get the truth regarding the date and making of the Tall- 

man well. 
2242 X Q. 140. Why was it necessary to have these statements 
made by Getman and Ready sworn to? Could not the truth 
have been obtained as well without placing these gentlemen under 
oath ? 

A. My experience is that most men will come as near telling the 
truth under oath as In an off-hand statement or in circulating idle 
rumors. I do not know that it was necessary. 

X Q. 141. Had you any other object or purpose in view, directly 
or indirectly, in procuring Ready and Getman to make oath to their 
several statements in relation to the Tallman well? 

A. None whatever. 

X Q. 142. Was there no object in putting these statements in the 
form of an affidavit, and why were they putin this form rather than 
in any other? 

A. I was not after the particular form of expression, but facts 


only. 
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X Q. 143. These affidavits would have been as useful for your 
purposes in any other form, would they not? 

A. Had they have contained the same facts they would. 

X Q. 144. Why, then, put these facts into the form of an affidavit, 
if facts only were wanted ? 

A. These men were strangers to me. I thought a statement ac- 
companied by an affidavit would be as reliable as without one. 

X Q. 145. Was it not your purpose to forestall them as witnesses 
in case they should be called and sworn in any action or defense in- 
volving the validity of reissue patent No. 4372? 

A. Not at all. 

X Q. 146. Was it not for the purpose of fixing their status as wit- 
nesses in the driven-well controversy which was then pending or 
imminent or which might thereafter arise ? 

A. It was not. I took these affidavits because I wanted to send 
them to the Messrs. Andrews for the purpose of showing what the 
men who made the Tallman well had said under oath regarding its 
construction, and for no other purpose. 


Proceedings adjourned until Tuesday, September 7th, 1880, at 9.15 
o’clock a. m., at this place. 


2243 Turespay, September 7th, 1880—9.15 o’clock a. m. 
Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of Noau J. PARSONS resumed: 


X Q. 147. What inducement did ‘you offer to Mr. Ready to get 
him to take his team and go to a justice of the peace and afterwards 
to make his affidavit or make oath to the statement of facts which 
you had written ? 

A. I offered to pay him for his time. 

X Q. 148. Did you pay him anything; and, if so, how much ? 

A. For his taking his own team, driving to the justice’s, his time, 
and the feeding of my team I think I paid him one dollar. 

X Q. 149. Did you promise him any reward for anything he might 
do in the future on that or any subsequent occasion ? 

A. I did not at that time. I went and saw him this summer and 
said to him we should probably want to call him as a witness, which, 
if we did, | would pay him for his time and expenses. 

X Q. 150. Is that the only arrangement or promise of reward or 
inducement made by you to Mr. Ready? 7 


A. It is. 
— XQ. Lol. Did he tell you who was present at the time when the 
allman well was completed and arrangements perfected for pump- 


ing water therefrom by means of a windmill? If so, whom did he 


A. Ido not know that he said anything about the well’s being 
completed or arrangements perfected as to the windmill; he did say 
Wilham E. Tallman, T. J. Getman, and himself made the well. 
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X Q. 152. Did he tell you who was present when the well was 
completed ? 

A. I do not remember of his mentioning any other parties than 

the three above named. 
2244 X Q. 153. Will you produce the affidavits of James Ready 
and T. J. Getman before this notary in this action for inspec- 
tion and for use in this case? 

A. Personally I have no objection to doing so, but it is physic- 
ally impossible for me tocomply with the request. 

X Q. 154. Why is it physically impossible for you to comply with 
this request ? 

A. The affidavits are not in my possession nor under my control. 

X Q. 155. When next did you go to Preble—I mean after your 
interview with Getman at the time you procured his affidavit? 

A. My best impression now is, the next day or the next day but 
one. 

X Q. 156. Whom did you see on this occasion at Preble ? 

A. I cannot give the name of a single individual, but I inquired 
of several parties, each of whom were strangers to me, as to where 
William E. Tallman and James Ready could be found. 

X Q. 157. Did you learn where these persons then were, or where 

they might be found? 
2245 A. I did. 
X Q. 158. What did yon learn concerning them? 

A. I learned that Mr. Tallman lived in Syracuse, and that Mr. 
Ready lived at Otisco Valley. 

X Q. 159. What further did you do on that occasion ? 

A. I went and saw and had interviews with both men. Which I 
went see first I cannot now say, but I saw each of them within two 
or three days. 

X Q. 160. Were you alone on this occasion of your visit to Preble; 
and, if not, who was with you? 

A. I went alone. 

X Q. 161. Did you get an affidavit or statement from William EI 
Tallman respecting the well over which the windmill was erected 
on the premises formerly occupied by him in Preble? 

A. I did, but not at that time. 

X Q. 162. When did you get such affidavit or statement of Wil- 
liam E. Tallman? 

A. About a month later, and while I had an office in the Empire 
House at Syracuse. 

X Q. 163. What was the date of procuring the affidavit or state- 
ment of William E. Tallman, as you have stated ? 

A. It was about the 12th of December, 1877. [did not get an 
affidavit from him, but a statement as to the making of the Preble 
windmill well. 

X Q. 164. Was that statement in writing; and, if so, in whose 
handwriting was it? 

A. It was not in writing, but given in a conversation. 

X Q. 165. Where was this statement made, and who was present ? 

A. It was made in my office at the Empire House in Syracuse, 
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Whether there was any one else present or not, I am unable to say. 

X Q. 166. Did you make any memorandum in writing of William 
E. Tallman’s statement on that occasion ? 

A. I did. 

X Q. 167. Where did you make the memorandum ? 

A. There in my office. 

X Q. 168. Was Mr. Tallman present when you made it ? 

A. He was not; I made it just after he left. 

X Q. 169. Did you ask him to sign or make oath to it? 
2246 A. I did not; he was not there and never knew that I made 
it, as I know of. 

X Q. 170. Why did you not pursue the same course with respect 
to the statement made by William E. Tallman that you did pursue 
in respect to the statements of Getmen and Ready, in procuring them 
to be sworn to? 

A. I do not know that I can give any reason why I did not. 

X Q. 171. Where is the memorandum of the statement made to 
you by William E. Tallman on that occasion ? 

A. It is im my diary for the year 1877. 

X Q. 172. Where is the diary ? 

A. It is at my house, I suppose. 

X Q. 175. Will you produce the diary and permit me to see the 
memorandum ? 

A. I have no objection to doing so, provided I can find it. 

XQ. 174. Will you make an effort to find it? 

A. Yes. 

X Q. 175. What was the occasion of William E. Tallman’s pres- 
ence at your office at the time the statement was made by him, as 
you have testified ? 

A. Mr. Tallman called at my office and spent several evenings 
during the twenty days that I had an office in Syracuse; by invita- 
tion I spent an evening with him in his family. I cannot state on 
which of these evenings I wrote the statement in my diary. 

X Q. 176. Did you write down the language of Mr. Tallman or 
the substance thereof? 

A. Not all of what he said on any occasion ; what I did indite or 
write was a statement of what he said, so far as it went. 

X Q. 177. Was the statement which you wrote down made at one 
time and consecutively, or was it made at different times and on 
different occasions ? 

A. It was made at one time. 

X Q. 178. Was it made voluntarily or in response to inquiries and 
questions put by you? 

A. Voluntarily. 
2247 X Q. 179. Was Mr. William E. Tallman informed of your 
intention to make a memorandum of this statement? 

A. He was not. 

X Q. 180. When were you at Preble on business relating to the 
Tallman well the third time ? , 

A. I think I drove through there when I went to see Ready, about 
the middle of November, 1877. 
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X Q. 181. Did you stop at Preble; and,if so, what did you do and 
whom did you see? 

A. Only to inquire the way. I saw many people in the eighteen 
miles’ drive whose names I do not know. 

X Q. 182. Did you have an interview with any person on matters 
relating to the Tallman well; and, if so, with whom? 

A. James Ready. 

X Q. 183. With any other person ? 

A. With J. M. Blanchard. 

X Q. 184. Where did you find him, or did he go with you? 

A. He went with me. 

X Q. 185. Was that the occasion when the statement sworn to by 
Mr. Ready was drawn by you? 

A. It was. 

X Q. 186. Have you now stated in a general way all that trans- 
pired in relation to the Tallman well on the occasion of going to see 
Ready ? 

A. All I remember of it. 

X Q. 187. When were you at Preble the next or fourth time on - 
business relating to the Tallman well? 

A. July 28th, 1880. 

X Q. 188. Who went with you on that occasion ? 

A. J. M. and W. T. Blanchard and my little boy. 

X Q. 189. Whom did you see at Preble on that occasion ? 

A. I saw many people whose names I cannot give. 

X Q. 190. Anybody that you knew ? 

A. I saw no man that I knew, except those that went with me. 

X Q. 191. What did you do? 

A. I drove several miles, dug some dirt, and drove a pipe. 
2248 X Q. 192. What time did you arrive at Preble? 
A. About 10 o’clock a. m. 

X Q. 193. Where did you go, and what did you do when you first 
got there? 

A. I drove to a barn nearest this old Tallman well and made in- 
quiries of Thomas Ballard. 

X Q. 194. What inquiry did you make of Thomas Ballard ? 

A. I asked him to point out the location of the old wall. 

X Q. 195. Did he comply with your request ? 

A. He did. 

X Q. 196. What did you do next? 

A. Removed dirt and found the wall. 

X Q. 197. Was there anything upon the surface to indicate where 
the well was located ; and,if so, what was it? 

A. I did not see anything. 

X Q. 198. How far below the surface of the earth was the top of 
the wall of the well? 

A. About six inches. 

X Q. 199. What was the nature of the surface over the well? 

A. Gravelly soil. 

X Q. 200. Was the surface level or otherwise over the well ? 

A. Otherwise. 

103—16 
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X Q. 201. Please describe it. 

A. It was on the west bank of a slight depression or ravine, which 
descends from the west wall from six to ten feet east. 

X Q. 202. Was the surface of the ground higher west of the well 
than it was immediately over the well ? 

A. It was. 

X Q. 203. About how much higher? 

A. From one to two feet, I think; I never measured it. 

X Q. 204. Was the surface higher above the wall on the western 
side of the well than it was on the eastern side ? 

A. It was. : 
2249 X Q. 205. About how much higher ? 
A. Perhaps two or three inches. 

X Q. 206. In estimating the distance from the surface of the 
ground over the well to the top of the wall, which side of the well 
do you take into consideration, and at what point did you make a 
measurement of the distance from the surface of the ground to the 
top of the wall? 

. A. The estimate is from all sides of the wall; 1 made no meas- 
urement of the depth of the earth above the top of the wall. 

X Q. 207. Is the wall on either side of the well higher than at 
other points now; and, if so, which side is the highest ? 

A. The east side is highest, or was when I last saw it. 

X Q. 208. Has any portion of the wall been removed to your 
knowledge ? 

A. It has. 

X Q. 209. What portion and at what point has it been removed ? 

A. Stones from all parts of it have been taken off. 

X Q. 210. State by whom this was done, if you know. 

A. It was done by the Blanchards and myself, or a portion of it. 


Adjourned until 1.15 o’clock p. m. 


1.15 O'CLOCK P. M. 
Convened pursuant to adjournment. 


Present: As before. 
Cross-examination of Noau J. PARSONS resumed: 


X Q. 211. [las any part of the wall of this well been removed, to 
your knowledge, since the well was cleaned out ? 

A. Yes, sir. 
X Q. 212. When and by whom was it done ? 
2250 A. On two different occasions; when pulling a ladder out 

of the well, stones have been pushed off the top of the wall 

by myself. 

X Q. 213. Do you mean pushed off into the well ? 

A. No. 

X Q. 214. Where were the stones pushed to? 

A. By drawing the ladder I loosened them with my feet, picked 
them up, and threw them back. 

X Q. 215. When did this occur ? 

A. The last of it a week ago Monday. 
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X Q. 216. How many stones were thus removed and to what ex- 
tent did their removal diminish the height of the wall above the 
bottom of the well? 

A. A layer, I should think, a third of the way around; I never 
counted the stones or measured their thickness, but should judge 
their number to be eight or ten; they diminished the wall six or 
eight inches in height. 

X Q. 217. From which side of the well were these stones thus re- 
moved ? 

A. Mainly the west. 

X Q. 218. When did you last see this well ? 

A. A week ago yesterday. 

X Q. 219. Was there not then a stone or stones in the wall on the 
west side of the well and on top of the wall, the position of which 
has remained substantially unchanged since the well was opened 
and cleaned out? 

A. I could not say positively, but think such to be the case. 

X Q. 220. Did you find a decayed timber on the easterly side of 
the well, the end of which appeared over the eastern wall of the 
well—I mean above the wall of the well and near the surface of the 
ground ? 

A. I saw a strip of board, which may have been an inch thick and 
about six inches wide, four to six inches of the end of which was 
visible; no other timber, to my knowledge, did I see in that place. 

X Q. 221. Did you not discover a decayed timber several inches 
square, apparently of some hard wood, on the easterly side of the 
well, over which the earth removed from the well was piled, or a 
portion thereof, and which had apparently extended across the wall 

of the well or near it, on the southerly side thereof, the end of 
2251 which appears near the mouth of the well and under the earth 
piled above it? 

A. I have no remembrance of any such timber, though it may 
have been there; my object was to find the bottom of the well, and 
I paid no particular attention to what we found at the top. 

X Q. 222. Did not the earth appear to have been scraped over the 
mouth of the well to several inches in depth, and had not the 
mouth of the well been cultivated over with the remainder of the sur- 
face of the field in which it is located, and did you not find the grass 
growing over the mouth of the well and the surface above the 
mouth of the well in apparently the same general condition as that 
of the rest of the field ? 

A. There was nothing upon the surface to indicate where the well 
was; there was six or eight inches of soil above the wall. 

X Q. 223. This six or eight inches of soil must necessarily have 
been placed above the wall and over the mouth of the well; is not 
this so? 

A. No. 

X Q. 224. In what way, then, do you account for the existence of 
a soil or earth six or eight inches deep above the wall and over the 
mouth of the well? 
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A. I do not pretend to account for it; it may have been by lower- 
ing the wall or by filling over it. 

X Q. 225. Did not the surface of the earth above the wall and 
over the mouth of the well have the appearance of having been 
cultivated not long since, in common with other portions of the field ? 

A. It did; all portions looked alike. 

X Q. 226. Did you not discover, in a westerly direction from the 
well, stones and cement of lime and sand which had the appear- 
ance of having once been a portion of a reservoir or a cistern? 

A. I saw what appeared to be cement and stone; what it had once 
been I cannot say. 

X Q. 227. Were these stones and cement mainly found upon a 
slight knoll or elevation ten or fifteen feet from the well in a westerly 
direction? 

A. In a northwesterly direction they were. 
9952 X Q. 228. Did you discover pieces of iron gas pipe in the 
neighborhood of these stones and mortar which appeared on 
a slight knoll or elevation in a northwesterly direction from the well, 
as you have stated? 

A. I did not. 

X Q. 229. Did you discover any iron gas pipe near the well? 
And, if so, state where you saw ii, with reference to the well. 

A. In the next field south, three or four rods southwest from the 
well, a piece of gas pipe stuck up about six inches above the surface 
of the ground. 

X Q. 280. What was the size of this gas pipe? 

A. About an inch and a quarter in diameter; Mr. Thomas Bal- 
lard dropped his knife into this pipe; he then dug around it and 
found it extended perpendicularly eight or ten inches, then horizon- 
tally three or four feet, which he took out and found his knife, as he 
informed me. 

X Q. 231. In which direction did that portion lying horizontally 
extend from the point where the perpendicular portion appeared 
above the surface of the ground? 

A. Nearly north. 

X Q. 232. Did it extend towards the knoll upon which the cement 
and stones mentioned are found ? 

A. Yes, sir. 

X Q. 233. Did you measure the distance from the top of the wall 
to the botiom of the well? And, if so, please state the results of 
that measurement. 

A. | did not. 

X Q. 234. How did you ascertain or arrive at the point which you 
determined to be the surface of the ground over the mouth of the 
well and from which you measured to the bottom of the well ? 

A. By laying a board across from each side and measuring from 
the board to the bottom of the well. 

X Q. 235. At what point did you place the board and in what 
direction across the mouth of the well to arrive at what you deter- 
mined to be the surface of the ground ? 

A. The board lay a little to the east of north on one side of the 
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well and to the west of south on the other; the measurement was 
from nearly the centre of the well. 

2253 X Q. 236. Did you measure the distance from the surface 
of the ground to the surface of the water in the well; and, if 

so, what did you find it? 

A. I did; twelve feet and six inches. 

X Q. 237. When was this measurement made and who was 
present ? 

A. July 28th, 1880; the two Blanchards and myself. 

X Q. 238. With what instrument did you measure it? 

A. A tape-line. 

X Q. 239. Who assisted you ? 

A. No one. 

X Q. 240. Did you attach a weight or plummet to the tape-line 
and drop it into the well to measure the distance from the surface 
of the water in the well to the surface of the earth, or what method 
did you pursue in making this measurement ? 

A. I had a lead tied to a piece of twine that I dropped down the 
pipe, withdrew and measured with a tape-line. 

X Q. 241. Then you first drove a pipe and inside the pipe dropped 
the line with a lead attached to one end and measured the string; 
is not this so? 

A. It is. 

X Q. 242. What was the diameter of the bore of the pipe which 
you thus drove? 

A. I think an inch and a quarter. 

X Q. 243. What sort of a string or twine did you use in making 
the measurement inside the pipe? 

A. Ordinary wrapping twine; its color was white; it was of cotton, 
I think. 

X Q. 244. How did you determine or arrive at the point which 
you assumed to be the surface of the ground in this measurement ? 

A. By placing a stick across the well, either end resting on the 
surface of the ground, and deducting the height above the stick 
from the total length of the pipe above it. 

X Q. 245. How did you ascertain the point to which the water 
rose in the pipe? 

A. by the twine being wet. 
2254 X Q. 246. How far into the water did you drive the pipe? 
A. From eight to twelve inches. 

X Q. 247. Did you make any memorandum or entry of the result 
of the measurements made by you at this well? 

A. Yes, sir. 

X Q. 248. Where did you make them and in what book or on 
what paper, and when did you make them ? 

A. At the well, in an old blank book, on ordinary white paper, 
July 28th, 1880. 

X Q. 249. Did you enter the date of making these measurements, 
together with the memoranda of the measurements ? 

A. I did. 

X Q. 249. Did you make any allowance for capillary attraction in 
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the measurements made by you; and, if so, what allowance did you * 
make ? | 

A. No allowance for attraction was considered ; I simply measured 
the depth to water. 

X Q. 251. Did you make any allowance for the stretching of the 
twine in making the measurement from the surface of the ground 
to the surface of the water in the well; and, if so, what allowance 
did you make on that account ? 

A. No allowances were made. 

X Q. 252. About what was the weight of the lead attached to the 
end of the twine with which you made this measurement? 

A. I judge, three or four ounces; I never weighed it. 

X Q. 253. You made this measurement, then, did you not, before 
the well was cleaned out? 

A. Yes, sir. 

X Q. 254. What else did you do on the 28th day of July with ref- 
erence to the Tallman well ? 

A. I drove to several neighboring houses and asked parties to 
come and measure the distance to water; a Mr. Callen and Matthias a 
Van Hoesen came and did measure; then the Blanchards and my- 
self worked awhile at cleaning out the well; after getting down two 

feet and two inches from the surface we found a strip of 
2255 beard; we removed the stone and dirt from around this board 

until five or six feet of its upper end was visible; we then 
drew this board with a chain and lever out to the surface; we also 
drew out a piece of about four-inch seantling five or six feet in 
length; we then worked at cleaning out the stone and dirt until 
about six o’clock, when we started for Cortland. 

X Q. 255. Against which side of the wall of the well did the strip 
of board you have mentioned rest? 

A. The west side. 

X Q. 256. Did you measure the distance from the top of the wall 
of the well to the end of the strip of board where it rested against 
the wall ? 

A. I did not. 

X Q. 257. About what was the distance from the upper end of this 
strip of board to the top of the wall of the well? 

A. I do not know; some of the stones in the top of the wall were - 
thrown out in digging to find the location of the well. 

X Q. 258. About what was the distance from the upper end of 
this strip of board to the top of the wall of the well, as the wall was 
when you last saw it? 


A. Somewhere from ten to fourteen inches, I think. é 
X Q. 259. Did the foot of this strip of board, from its direction 
and position, apparently rest at or near the bottom of the well on | 
the side of the well opposite to that where the upper end rested 
against the wall ? 
A. Five or six feet only of this board was visible when we hitched | 
the chain on to draw it; at that depth I think it was six inches | 
from the wall; I cannot say where the bottom rested. & 


X Q. 260. It may have been sunk into the earth at the bottom of 
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the well, for aught you know, to the depth of several inches, may it 
not? 

A. I cannot say what might have been. 

X Q. 261. When next after the 28th of July, 1880, did you visit 
this well? 

A. Either the next day or the day after. 

X Q. 262. What did you do on the occasion of your second visit 

with reference to the Tallman well? 
2256 A. I hired Thomas Ballard to clean it out to the bottom of 
the weil. 

X Q. 263. Did you make any measurements on the occasion of 
this visit; and, if so, what? 

A. I do not think I made any. 

X Q. 264. Who, besides yourself and the Blanchards mentioned 
by you, were engaged in cleaning out this well previous to Mr. Bal- 
lard’s work in cleaning out the same? 

A. I asked Matthias Van Hoesen the first day I was there to get 
a well digger to clean it out, which he promised to do. 

X Q. 265. Do you know whether or not Mr. Van Hoesen did employ 
a well-digger to clean out this well and whether or not a well-digger 
did remove any material from this well ? 

A. He told me he did, and that he did clean it out so that water 
was just visible. 

X Q. 266. What reason did he assign for not digging the well out 
deeper ? 

A. I did not see Mr. Van Hoesen from the night I was first there 
until Ballard commenced cleaning it out. He stated that the well- 
digger, Weeks, claimed that he had got to the bottom of the wall the 
first time I did see him after the night I have mentioned. 

X Q. 267. Did you see the well when it was cleaned out to a depth 
so that water was just visible and to the point where it was left by 
Weeks, the well-digger? 

A. I saw the well when water was just visible, but whether then 
it was as the well-digger left it I do not know. I never have seen 
this well-digger, to my knowledge. 

X Q. 268. What month and what day of the month was it that 
you saw this well when water was just visible at the bottom thereof? 

A. July 30th, 1880. 

X Q. 269. Was it on that day that you employed Thomas Ballard 
to clean out this well still deeper, as you have stated ? 

A. It was. 
2257 X Q. 270. Did he begin the work of cleaning it out deeper 
that day; if not, when did he do so? 

A. It was the same day. 

X Q. 271. What time in the day did you arrive at the well or at 
Mr. Ballard’s? 

A. I think just before noon. I do not remember exactly. 

X Q. 272. Did Mr. Ballard finish cleaning out the well that day ? 

A. Nearly so. 

X Q. 273. When did you learn from Ballard that he had found 
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the sheet-iron curb or thimble and the copper strainer mentioned 
by you on your direct examination? 

A. July 30th, 1880. 

X Q. 274. Were you present at the well while Mr. Ballard was 
engaged in cleaning it out? 

A. I was not. 

X Q. 275. Where did you go after you had employed Mr. Ballard 
to clean out the well on the 30th of July, as you have stated ? 

A. I went to Otisco Valley. 

X Q. 276. What did you go to Otisco Valley for on that occasion ? 

A. To subpoena James Ready. 

X Q. 277. Did you subpeena him; and, if so, what was the title 
of the action in which you subpeenaed him? 

A. I verbally asked him to come to Cortland August 10tin, 1880. 
I served no subpcena. He promised to come. I paid him for com- 
ing, and he did come August 10th, 1880. 

X Q. 278. Did you tell him on that occasion that the Tallman 
well had been found and excavations made therein ? 

A. I did. I asked him to stop to identify it and measure the 
depth of water in it when on his way to Cortland. 

X Q. 279. Did you tell any one before Mr. Ballard cleaned out 
the Tallman well to its present depth that an iron cylinder and 

strainer had been found therein or anything of that import? 
2258 A. Ballard has cleaned the well since the cylinder was found 

deeper than he did on the day of finding it. Inever told 
any man that a strainer and a cylinder had been found previous to 
the evening of July 30th, 1880, nor anything of that import or na- 
ture whatever, that being the evening that I first learned of the 
existence of said articles. 

X Q. 280. Did you tell any person, previous to the evening of the 
0th of July, 1880, that an iron cylinder had been or would be 
found in the Tallman well, or anything of that import? 

A. No; nor nothing of that import. 

X Q. 281. Did you mention an iron cylinder in conversation with 
any person, with reference to the Tallman well, previous to the even- 
ing of the 30th of July, 1880; and, if so, who was present at that con- 
versation, and when and where did it occur? 

‘A. William E. Tallman told me, about the 12th day of December, 
1877, at Syracuse, New York, that after digging this well and ston- 
ing it up it went dry. He then took an iron cylinder, sunk it in 
the bottom of the well, cleaning the dirt out inside of it, and again 
obtaining water. T. J. Getman, about the middle of November in 
the same year, told me the same thing. These statements I may 
have repeated. I know that I have tosome. The times when and 
where I have repeated them I cannot give. 

X Q. 282. When did you first measure the depth of the water in 

this Tallman well ? 
2259 A. July 28th, 1880. 
X Q. 283. When next did you measure it? 
A. The evening of the 50th of July, on my return from Otisco. 
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X Q. 284. What depth did you find the water in this well on the 
28th of July, 1880. 

A. My measurement on the 28th of July was inside the driven 
pipe spoken of. I did not measure the depth of water, but simply 
the distance from the surface of the ground to water. This distance 
was twelve feet and a half. 

X Q. 285. Did you make a search for your diary of 1877 during 
the recess for dinner to-day; and, if so, did you find it? 

A. I never thought of it when I went to dinner, but I will pro- 
duce it, if desired, in twenty minutes. 

X Q. 286. Please produce it when next you appear to be exam- 
ined before this notary. 

A. I will do so. 

X Q. 287. Have you made any measurement of the depth of 
water in this well since the evening of the 30th day of July, 1880; 
and, if so, how many times, and when ? 

A. I have. I measured it a week ago yesterday, finding fifteen 
inches of water. I do not remember of having measured it at any 
other time since the date mentioned. 

X Q. 288. With what instrument did you measure the depth of 
water on the evening of the 30th of July and a week ago yesterday ? 

A. On the 30th of July with a tape-line; a week ago yesterday 
with a stick and a common carpenter’s rule. 

X Q. 289. Did you go down into the well to make either of these 
measurements ? 

A. I did; the last one. 

X Q. 290. How did you use the tape-line in measuring the depth 

of water on the 30th of July? 
2260 A. Let it down into the well from the surface. 
X Q. 291. Did these measurements differ in their respective 
results? 

A. They did. 

X Q. 292. On which occasion did you find the water the deeper of 
the two? 

A. The first. 

X Q. 293. How much deeper was it on the former than on the 
latter occasion ? 

A. Three inches. 

X Q. 294. To what fact was this difference due? 

A. I do not know; ordinarily water is lower in September than in 
July. 

X Q. 295. The months of June and July of the year 1880 were 
unusually dry for this climate, were they not, and the streams un- 
usually low? 

A. I was in Ohio this season from April 21 to the first week in 
July, and cannot say of my own knowledge whether streams were 
unusually low or not. 

X Q. 296. An unusually large quantity of rain for the month of 
August in this climate has fallen during that month and the latter 
part of July, in the present year, has there not? 
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A. I think there has, but, as I believe, not enough to affect the 
streams. 

X Q. 297. Will you swear that the streams in Preble and in the 
vicinity of this well were not higher a week ago than they were the 
last week in July of this year ? 

A. I have no knowledge whatever on the subject, and will not so 
swear. 

X Q. 298. Have you made no observation of the streams in Preble 
and vicinity, with reference to their comparative height and the 
quantity of water they contained during the last week in July and 
first week in September of this year? 

A. I have not. 

X Q.299. What object had you in view in employing Thomas 
Ballard and others to clean out the Tallman well ? 

A. I wanted to find the bottom of the wall of the well. 

X Q. 500. Was that the only object in digging it out? 
2261 A. It was. 

X Q. 301. The finding of the sheet-iron hoop or cylinder and 
the copper strainer was no portion of the original purpose for which 
this excavation was made, was it? 

A. It was not. 

X Q. 302. How many times have you been down into this well 
since it was cleaned out to its present depth ? 

A. Two or three. 

X Q. 308. When. Please state the dates. 

A. 1 think I was down twice a week ago yesterday. I cannot 
state the other days I was in there positively, but it was one of those 
days in the latter part of July. 

X Q. 304. Was the water pumped in July from the well on either 
of the occasions when you was down inioit; and, if so,on which oc- 
casion ? 

A. It was, and week ago yesterday. 

X Q. 305. Was the water removed to such an extent that you 
could see the bottom of the wall of the well without difficulty ? 

A. It was. 

X Q. 306. You stated on your direct examination that the stones 
used in the construction of this wall at the bottom of this well were 
thin, flat stones, did you not? 

A. I did not; I stated that they were flat stone, but said nothing 
about their being thin, as I remember it. 

X Q. 307. About what was the thickness of the stones employed 
in the construction of this wall at and near the bottom of the well? 

A. To guess at it, I should say from one inch to two and one-half 
inches. 

X Q. 308. And the face of the wall in the interior of the well 
where these flat stones were used was much more irregular than at 
points above, where cobble-stones mainly composed the wall, was it 
not ? 

A. Perceptibly more irregular, but not to a great extent. 

X Q. 309. The wall contracted considerably towards and as you 
approached the bottom of the well, did it not? 
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A. It contracts some, being smallest at the bottom. 

X Q. 310. These flat stones in the wall at and near the 
2262 bottom of tbe well protrude beyond the fage of the wall above, 
and the nearer the bottom the more they protrude, present- 

ing angular and irregular surfaces, do they not? 

A. To some extent this isso; the stones are irregularly laid up 
for about two feet from the bottom. 

X Q. 311. But little attention appears to have been paid to mak- 
ing a regular or even face to the wall near the bottom where these 
flat stones are used in its construction ; is not this so? 

A. I cannot state what attention was paid; I can only give the 
appearance as I saw it and have already stated it 

X Q. 312. Are there not some indications that these flat stones or 
a portion of them have been thrust under the bottom of the wall of 
the well since the well was stoned up? 

A. I saw no such indications. 


Proceedings adjourned until Wednesday, September Sth, 1880, at 
8.30 o’clock a. m., at this place. 


WEDNESDAY, Sept. 8, 1SSO—8.30 o’clock a. m. 


Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of Noau J. PARSONs resumed: 


X Q. 318. What kind of a pump did you use to remove the water 
from the Tallman well on the 30th day of August, 1880? 

A. It wasa galvanized iron pump, with about a three-inch suction 
pipe. 

X Q. 314. What do you mean by a three-inch suction pipe? Please 
explain. 

A. The barrel of the pump in which the plunger worked was 
about three inches in diameter. 

X Q. 315. Did this barrel extend into the water while the pump 
Was in use? 

A. It did. 

X Q. 316. And was it the same diameter from the point where the 

water entered the pump tothe point where it was discharged ? 
2263 A. I think it was. 
X Q. 317. How many valves did this pump contain, and 
where were the same located ? 

A. Two; the lower one was about six feet from the bottom of the 
pump and the other was on the lower end of the plunger rod. 

X Q. 318. What was the shape of tle valve at the lower end of 
the piston or plunger rod, and of what material was it made? 

A. The shape of an inverted cone; made principally of leather ; 
there may have been some iron about it; I did not notice it in par- 
ticular. 

X Q. 319. Please describe the valve in the barrel of the pump. 

A. That valve was similar to the lower valve used in all cistern 
or well pumps with which I am acquainted. 
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X Q. 320. Is it that form of valve commonly known as a lift or 
check valve? 

A. I do not know the name by which it is designated ; it opens 
when the plunger is worked upward, and closes down so as to hold 
what water is above it when the working of the plunger stops. 

X Q. 321. Did this valve work on a hinge or flexible piece of 
leather, or was it a ball or some other shape fitted so as to close the 
orifice in the valve? 

A. A flexible piece of leather. 

X Q 322. How nearly was the water removed from this well with 
this pump? 

A. All within about an inch. 

X Q. 323. Was the pump worked with a lever; and, if so, what 
was used as the fulerum, and how was the lever supported and held 
in position ? 

A. There was a cross-piece about four inches from the upper end 
of the plunger rod ; two men took hold of this cross-piece, one on 
either side, and worked it up and down. 

X Q. 324. Was this cross-piece attached to the plunger or piston 
of the pump? 

A. It was. 
2264 X Q. 325. And was the piston or plunger worked by means 
of raising and lowering this cross-piece ? 

A. Yes, sir. 

X Q. 326. About how many gallons of water were removed from 
the well? 

A. I could not say. 

X Q. 327. Please give an approximate estimate of the number of 
gallons of water removed from the well with this pump. 

A. To guess at it, | should say between two hundred and two 
thousand ; the water was pumped out on the ground and no meas- 
urement taken of it. 

X Q. 328. About how many strokes of the piston or plunger were 
made in removing this water? 

A. I cannot say. 

X Q. 329. Give the number, as near as you are able. 

A. I do not not know anything about it. 

X Q. 350. About how much time was occupied in removing this 
water from the well? 

A. I think, the first time it was pumped out, about fifteen minutes. 

X Q. 331. How many times was it pumped out? 

A. I could not say; after pumping the water down as low as the 
pump would draw it we kept it running whenever the water came 
in in sufficient quantity to supply it while we remained there. 

X Q. 332. How long did you remain there, engaged in the exam- 
ination of this well, on this occasion ? 

A. I think about a half hour; it may have been three-quarters. 

X Q. 335. Was the pump used by you to remove the water from 
this well of the kind and construction usually called a boat pump? 

A. Iam not clear as to what a boat pump is, but I think it was. 
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X Q. 334. Who, if any one, went down into this well and exam- 
ined the same after the water had been removed ? 

A. Thomas Ballard, T. J. Getman, Eben Daly, and myself. 
2265 X Q. 335. Who else was present? 

A. Matthias Van Hoesen, William D. Andrews, and either 
a Mr. Haviland or a Mr. Aldrich. 

X Q. 336. How came all these persons to be present; were they 
there by invitation; and, if so, by whose request? 

A. At my request, with the exception of Mr. Andrews. 

X Q. 337. What was done in the bottom of this well, if anything, 
on this occasion ? 

A. The bottom was tested with a crowbar, to ascertain whether 
it was hard or otherwise. 

X Q. 338. Describe briefly the manner in which it was tested. 

A. By taking a crowbar and striking it down. 

X Q. 339. Of what material was the bottom composed ? 

A. Gravel. 

X Q. 340. Gravel alone, or intermingled with stones of larger 
size? 

A. I saw no stone on the bottom that would exceed two inches in 
diameter, excepting those laid up in the wall. 

X Q. 341. Was the gravel at the bottom of the well intermingled 
with sand? 

A. I think some coarse sand. 

X Q. 342. Was not some of. this sand and gravel removed in the 
proces of cleaning out the well? 

A. There was sand, loam, stone, and gravel removed in cleaning 
it out. 

X Q. 343. Did you ever examine the materials of which the earth 
is composed where the steam shovel has been at work this summer, 
on the premises of Moses T. Tallman, along the track of the Syra- 
cuse, Binghamton and New York Railroad Company, and in the 
neighborhood of half a mile in a southerly direction from this 
well? 

A. I never did. 

X Q. 344. Have you been at the place where this steam shovel 
has been at work this summer, as above described ? 

A. I have not. 
2266 X Q. 345. By whom was the bottom tested with the bar as 
above stated by you? 

A. Each of the men that went down into the well at that time 
did so. 

X Q. 346. How many times have you been at this Tallman well 
since the 28th day of July, and including that day? 

A. Six or eight times, [ think. 

X Q. 347. Mr. Parsons, I now ask you toplace the copper strainer 
upon a plane surface resting upon its convex circular face and give 
me its total perpendicular height in that position. 

A. About four inches and three-quarters. 

X Q. 348. Does not the neck of this strainer taper slightly from 
the outer orifice towards the funnel-shaped portion of the strainer ? 
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A. The two inches of the neck inside measures very nearly the 
same the whole length; if any difference it is slightly smaller at the 
point where it is soldered to the strainer. 

X Q. 349. When did you obtain your interest in reissue patent 
No. 4372 for the State of Iowa, excepting the six or eight counties, 
as you have stated ? 

A. I think the assignment bears date October, 1878. 

X Q. 350. Was the assignment executed and delivered at about 
the time it bears date? 

A. It was executed that day. 

X Q. 351. Has it ever been recorded in the Patent Office ? 

A. It has. 

X Q. 352. Previous to July, 1879, were you the owner of any 
real estate in this county; and, if so, what? 

A. The title of a house and lot on Tompkins street, in this village, 
stood in my name. 

X Q. 353. lave you since conveyed away this property by deed 
of conveyance? 

a4 hi ave. 

X Q. 354. Who has the title of this property now? 

A. My wife, subject to a mortgage that has been standing five 

years and over. 
2267 X Q. 355. What was the date of the conveyance from you 
to your wife 

A. I cannot give the day, but it was some time in the summer of 
1879. 


X Q. 356. What month was the conveyance made ? 
A. I think about the first of August. 
X Q. 357. Did you make the conveyance of this property in view 


of the fact, or was you induced to make this conveyance by reason 
of the fact, that you had engaged in litigation over the driven well 
patent, and bad the fact that you were engaged in such litigation 
any influence with you in making this conveyance of your real es- 
tate to your wife? 

A. I did not; traveling on the road most of the time, my wife and 
I had often regretted that when we purchased the place the title was 
not taken in her name. Being about to start for Pennsylvania and 
expecting to remain some months, [ made the transfer, thinking to 
secure to my family what I could of a home in case of an accident 
happening to myself. 

X Q. 358. To whom was the mortgage mentioned by you given 
and what is its date and amount? 

A. There were two mortgages; one was given to Henry Hollen- 
beck for one thousand dollars, the second one to Sackett L. Wright 
for five hundred dollars; I cannot give the date of either positively, 
but think they are dated April Ist, 1875. 

X Q. 359. By whom are these mortgages now held ? 

A. I think the heir or heirs of the Hunter estate hold one; the 
other has been paid. 

X Q. 360. Which of the two has been paid? 

A. The Lollenbeek. 
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Cross-examination of this witness closed. 
Proceedings adjourned until 1.15 o’clock p. m 
2268 & 2269 1.15 o’cLocK P. M. 


Convened pursuant to adjournment. 
Present: As before. 


Examination of Noau J. PARSONS resumed. 
Redirect examination: 


R. D. Q. 361. You have been asked by defendant's counsel to pro- 
duce the diary which you say contained the memoranda of the con- 
versation you had with William E. Tallman, at Syracuse, in regard 
to the Tallman windmill well at Preble. Have you found and have 
you that diary with you? 

A. I have. 

R. D. Q. 362. Will you please state under what date and month 
the entry appears? 

A. December 12th, 13th, and 14th, 1877. 

R. D. Q. 363. As the defendant’s counsel has asked you to produce 
the diary, will you please to read the full entry appearing there, that 

the notary may take it down? 
2270 A. (Witness reads:) “Wednesday, December 12th, 1877 

The foregoing isin print and following is the entry in pencil : 
“William E. Tallman says of the Preble well: The water gave out; 
I took out the stone wall and dug it deeper after having tried to get 
a supply of water by settling a boiler iron in the bottom and digging 
the earth out inside of the iron. If called upon to testify in the case 
I could blow either hot or cold on it. R. H. Duell wants me to ap- 
ply for a patent.” 

R. D. Q. 364. Was this memorandum which you have just read 
from your book made by you at the time it bears date and at the 
time that William E. Tallman stated the facts therein contained to 

you ? 
2271 A. It was made at the time it bears date by myself and the 
same evening that the conversation took place. 

R. D. Q. 365. Does that memorandum contain the substance of 
_what he stated to you in that conversation in regard to the well? 

A. It does. 

R. D. Q. 366. Have the notary and the defendant’s counsel, Mr. 
Palmer, compared the entry in your diary with the record of the 
court of such entry? 

A. They have. 

R. D. Q. 367. Did Mr. Tallman at that time make the remark con- 
tained in such memorandum: “ If called upon to testify in the case 
I could blow either hot or cold on it?” 

A. He did. 

R. D. Q. 368. Was your first acquaintance with Mr. William E. . 
Tallman made in Syracuse ? 

A. It was. 
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R. D. Q. 369. Was your first acquaintance made by his coming to 
you and seeking to employ you in his business? 

A. The first time I ever met Mr. William E. Tallman was on the 
5th day of November, 1877, at the Syracuse and Binghampton depot, 
in Syracuse ; IT went to Syracuse that day for the purpose of inter- 
viewing Mr. Tallman as to the Preble well; T went to his place of 
business on South Salina street and then to his residence, over a 
liquor store, near the Temperance House; failing to find hin, | 
called a second time at his place of business on my way to take the 
train to return home; about three minutes before the train left Mr, 

Tallman came to the depot, where [ was introduced to him, 
2272 R. DQ. STO. Was anything said about the well at that 
time Y 

A, ‘There was not. 

R. D. Q. 371, Is Moses 'T. Tallman, of Preble, now in this notary’s 
oftice, where this examination is now being conducted ? 

A. The gentleman answering to that name is here present. 

R. D. Q. 372. Has Moses T. Tallman just examined, in the pres- 
ence of this notary, the sheet-iron curbing, the copper strainer, anc 
the ladder taken from the well ? 


A. He has. 


Redirect-examination of this witness closed. 


Recross-examination: 


R. X Q. 373. What “case” did Mr. Tallman refer to in the con- 
versation you noted in your diary, as you have testified ? 

A. I cannot tell. 

R. X Q. 374. Was any ease mentioned in the conversation ? 

A. We had been talking aboutthe Carman case, in which Green’s 
patent had been sustained, and of suits which were then pending 
against well owners in Broome and Tompkins counties, in this 
State. 

R. X Q. 375. To which one of these cases, if either, did Mr. Tall- 
man refer? 

A. I do not know that he specified either. 
22703 R. X Q. 376. What called out the remark in reference to 
his being called to testify in the case? 

A. I cannot tell; after I opened an office in Syracuse he called 
upon me several times,and wished to engage me to sell a patent 
seat-top for a wagon, of which I think he was the patentee; at these 
interviews we often mentioned the driven well, and in one of these 
conversations he gave expression to the remarks quoted. 

R. X Q. 377. Had you said anything to him about being a wit- 
ness In any case, in the conversation in which you say he made the 
remark you have testified to ? 

A. I do not think I had. 


Examination of this witness closed. 


(S’g d) N. J. PARSONS. 
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Subscribed and sworn to before me this 8th day of September, 
1880. 
[L. s.] (S’g'd) M. STANLEY BIERCE, 
Notary Public. 


Proceedings adjourned until Thursday, September 9th, 1880, at 
9 o'clock a, m.,, at this place. 


2274 Anram P. Survit called for complainants, 
Witness duly sworn, 


Complainants’ counsel requests that the witness be sworn also in 
the cause entitled “ William D, Andrews e¢ al. against George Le- 
land.” 


Witness again sworn as last above stated. 
Examination by Mr. Hur.pur: 


Q. 1. State your name, age, residence, and occupation. 

A. My name is Abram P. Smith; my age is 49 years; my resi- 
dence is Cortland, N. Y., and my occupation, a lawyer. 

Q. 2. State whether you are county judge of Cortland county ; and, 
if so, how long you have held the position. 

A. I am, and have held it since January Ist, 1868. 

Q. 3. How long have you resided in Cortland village ? 
2275 A. Since November 24th, 1854, and I have always resided 
in this county. 

Q. 4. Did you have knowledge of the raising and organizing of 
the 76th Regiment of New York Volunteers, raised here and having 
their camp upon the fair grounds contiguous to the village, in 1861? 
And state whether or not you enlisted and became a soldier and an 
officer in that regiment. 

A. lL did. 

Q. 5. What was your position in the regiment ? 

A. I was quartermaster. 

Q. 6. From what time,in reference to the organization of the regi- 
ment, were you so commissioned ? 

A. I was commissioned after we left Cortland ; to rank from Oc- 
tober 15th, 1861, which was the date of my enlistment. 

Q. 7. Did you, after the close of the war, write and publish a his- 
tory of the organization of that regiment, including that of its serv- 
ice on the field ; if so, at what date was that history published and 
written ? 

A. It was written in 1866 and published in 1867. 

Q. 8. Who was at the head of the movement for the organization 
of this regiment? 

A. Mr., subsequently Colonel, Nelson Winch Green. 

Q. 9. What was the date, as near as you can give it, of the com- 

mencement of the efforts to raise the regiment? 
2276 A. Soon after the battle of Bull Run, which was July 21st, 
1861; it did not take any tangible form until some time in 
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August; the call to the people was dated September 2d, 1862; I 
think we had drill squads fully a month before the call. 

Q. 10. Connected with the efforts to raise the regiment were those 
drill squads formed in this village of citizens for military drill? If 
so, state who was at the head of that movement, and whether you 
were connected with them, and at what place or places the drilling 
was practiced. 

A. Those drill squads were formed with reference to the raising 
of a regiment; Mr. N. W. Green was the recognized leader; I was 
connected with them, and the drills took place chiefly at what was 
then called Squires’ Hall, in this village. 

Q. 11. State the object of the drilling practiced in these drill 
squads with reference to the regiment mentioned. 

A. The object was to prepare gentlemen to become officers of the 
regiment. 

Q. 12. Under whose supervision was the drilling conducted ? 

A. N. W. Greene. 

Q. 13. Do you know Heman F. Robinson, James C. Carmichael, 
and Byron Mudge, formerly of this place ? 

A. I knew them well then; I know Carmichael tolerably well 
now. 

(). 14. Please state whether they were members and practiced in 
these drill squads with the view of becoming officers in this regi- 

ment. 
2277 A. They did. 
Q. 15. When did the regiment go into camp upon the fair 
ground here ? 

A. September 26, 1861. 

Q. 16. What number of men composed the regiment at that time, 
as near as you can state? 

A. I have no means of being definite. I should say somewhere 
from two to four hundred. 

Q. 17. Did it, on going into camp, take the form of a regular mili- 
tary encampment under the order of the colonel? State generally 
how that was. ; 

A. It did take the form of a regular military encampment under 
the order of Colonel N. W. Green ; officers were detailed for the dif- 
ferent kinds of duty; I was detailed as quartermaster, Robinson as 
adjutant, and others for other offices; passes were issued, clothing 
distributed, but no arms; Green was the commandant of the post. 

(). 18. State whether that state of things with reference to the 
‘amp and its organization continued until December, 1861, when 
the regiment left Cortland. 

A. It did. 


Proceedings adjourned until 1.30 o’clock p. m. 
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78 1.30 o’CLOCK P. M. 
Convened pursuant to adjournment. 


Present: As before. 


Examination of ABRAM P. SmirH resumed: 


Q. 19. By what authority did that organization go into camp Sep- 
tember 26, 1861? State generally in regard to it. 

A. By authority of Hon. Edwin D. Morgan, Governor of New 
York. 

(. 20. State whether you and the other officers in the regiment 
acted as such in the camp and elsewhere previous to obtaining com- 
missions. 

A. They did. 

Q. 21. What official positions in the regiment, if any, were held 
by Carmichael, Mudge, and Robinson? State separately as to each. 

A. My recollection is that Carmichael acted as heutenant colonel, 
Robinson as adjutant, and Mudge was, I think, lieutenant. It might 
be that Mudge was to be major. 

Q. 22. State, if you know, whether they each became acting offi- 
cers in the position, as stated, in the intention and expectation of 
being commissioned as such in the regiment. 

A. I so understood it. 

Q. 23. Now, state whether Carmichael, Robinson, and Mudge and 
each of them acted, te your knowledge, as officers, as stated, under 
Colonel Green in carrying out his orders, in camp and out of it, re- 

lating to the affairs of the regiment; state fully as to it. 
2279 A. They did act by his-direction. I saw Robinson acting 
as adjutant by Green’s direction, Green giving him orders 
from time to time. As tothe others, [ cannot call to mind any par- 
ticular time that I saw Green giving them orders. They were act- 
ing generally in their respective capacities under Green, who was in 
command of the camp. 

Q. 24. How long had you known Colonel Green? And state how 
well and intimately you were then or since have been acquainted 
with him. 

A. I think I knew him three or four years prior to that time. 
On reflection, I had not known him but two years. He had been a 
partner of mine from the fore part of April, 1861, up to the time of 
the enlistment. I was intimately acquainted with him at the time 
of raising these troops, and so continued until he left Cortland, after 
his trial in 1866. I have only met him two or three times since he 
left Cortland. 

Q. 25. At the time you say he was a partner of yours, state whether 
or not he was an admitted attorney. 

A. I think he was not. 

Q. 26. Do you know what his intentions were at the time with 
reference to making his profession that of a lawyer? 

A. My impression is that he was studying with the intention of 
becoming admitted. 

Q. 27. Do you know anything as to the origin of the driven well, 
so called, as made known here in the fall of 1861? - 
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A. I think so. I havea distinct recollection of the first time I 
ever heard of it. 

Q. 28. Was that in the fall of 1861, and from whom did you hear 

of it? 
2280 A. It was in August or September of 1861, and I first 
heard of it from Nelson Winch Green, at Squires’ Hall, in 
Cortland. 

Q. 29. What knowledge was communicated to you then? In 
answering please state whether he disclosed or stated to you his 
process of constructing such a well and fully what took place and 
the occasion. 

A. He did disclose the process of constructing the well. One 
night, after we had been attending the drill at Squires’ Hall, in 
Cortland, the subject arose and was discussed as to the surrender of 
Mulligan at, I think, Lexington, Missouri, which had then recently 


taken place, and the fact that he had been surrounded and cut off 


from water, and also the fact that the wells and springs at the South 
had been poisoned by the rebels. Green spoke and said in sub- 
stance: “ Boys, there is no need of our being troubled in that way ; 
we can have pure water wherever we are; all we have to do is to 
drive down a bar, pull it out, and insert a pipe; put a pump on it, 
and pump water wherever we are;” and he took his pencil out 
when he spoke of driving down the bar and made a motion in this 
way (witness makes a motion with his pencil in his hand). <A good 
deal of discussion then took place as to the feasibility or possibility 
of getting water in that way, and [ think we all took sides against 
Green; I know I did; he maintaining that it was practicable and 
could be done and the rest of us maintaining the opposite. Either 
at that time or at another time, when we were at drill, Green turned 
to me and said in substance: “ Quartermaster, | want you to furnish 
transportation for tools to put these wells down with.” Mudge’s 
name was used in connection with it, but what the language was I 
cannot tell. 

Q. 30. Who besides yourself were present when this statement 
of Green’s was made at Squires’ Hall? 

A. | think that J. A. Todd was there; I think Mr. Mudge was 

there, and fifteen or'twenty men. 
2281 Q. 51. You say that you all took sides against Green ; was 
it because you did not think it practicable ? : 

A. That was my reason, and that was the way the rest of them 
talked. 

Q. 32. State whether Mudge participated in the discussion, if you 
recollect. 

A. I cannot swear positively, but I think he did. 

Q. 33. State whether or not he expressed any view as to its prac- 
ticability ; and, if so, state what he siid, as far as you remember. 

A. I cannot at this lapse of time state any specific thing that any 
individual said, except Green. I can only say that all the persons 
present took grounds against Green as to its practicability. 

Q. 34. State whether the method then stated by Col. Green for 
obtaining water was new to yourself or otherwise, aud whether that 
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method had been in use here in the community or otherwise, so far 
as you had ever heard. 

A. It was entirely new to me and had never, to my knowledge or 
belief, been in use in this or any other community. 

Q. 35. State how Colonel Green expressed himself as to its prac- 
ticability for getting water. 

A. He expressed himself very emphatically that it was prac- 

ticable, and I thought he believed it. 
2282 Q. 36. What do you know about the driven well being 
put down on the premises of Green and one being put down 
at the camp of the regiment? 

A. I saw both of the pumps in operation; [ either saw them put- 
ting the one by Green’s house down or saw it shortly after it was 
down; the men were still standing around there, and I saw some- 
thing like a saw-horse, only taller, that was used in some way in 
putting it down. I donot know anything about their putting down 
the one on the fair ground; I only saw it in operation. 

Q. 37. Did the putting down of these wells, the one at Green’s 
house and the one at the fair ground, lead to conversation and 
discussion in camp and among the citizens of this village and vi- 
cinity ? 

A. It did. 

Q. 38. To what extent? 

A. To quite an extent. 

Q. 39. In these discussions or conversations which followed the 
putting down of these wells who was considered to be the originator or 
inventor of that process for obtaining water and to whom was the’ 
invention ascribed, so far as you heard, at that period of time? 

A. So far as I heard, Nelson Winch Green. 

Q. 40. When, in reference to the conversation at Squires’ Hall re- 
ferred to, was it that you saw them making the well at Green’s 
house and the well at the fair ground, as testified to? 

A. They were both of them after the conversation at Squires’ 
Hall; I could not state the exact length of time after; perhaps : 
month, more or less. 

Q. 41. Did you have a conversation with Mudge after the putting 
down of the well at Green’s house with reference to the driven well 
or that well? 


A. I did. 
2283 Q. 42. State, as near as you can, what that conversation 
was. 


A. I think it was the same day that the well was put down at 
Green’s house. I came down from the camp past Green’s and 
Mudge joined me and we walked down together; the subject of that 
well came up that they had just been putting down at Green’s. 
Mudge said, “Smith, I tell you I think that thing is going to work.” 
I expressed my disbelief in it. I told him he might as well attempt 
to get blood out of a stump as to get water in that way. I remem- 
ber that was one expression | used. I gave him the grounds for 
my disbelief; that I did not think the water would flow fast enough 
through the ground to fill the pipe; he said that they pumped out 
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sand and dirt and it would form a reservoir as big asa _ bushel 
basket and then they would have a well there. I told him that it 
might work when they could stick a pipe right down beside a creek, 
but I did not believe it would work out on dry land, and we dis- 
cussed it for some distance; the conversation began on the bridge 
at Dibble’s and went on from there down. I cannot tell all that 
was said by both of us, but we had quite a discussion about it. 

Q. 45. Either at the drill-room or in subsequent conversations 
now given did he (Mudge) make any claim of being the originator 
or inventor of that process of obtaining water? 

A. He did not. 

Q. 44. Do you remember of the shooting of Andrew J. McNett by 
Colonel Green for an alleged mutiny occurring in the camp on the 
fair ground in the fall of 1861? 

A. Ido. I was not present at the shooting, but was there soon 
after; it occurred December 6th, i861, I think. 

Q. 45. You have spoken about Colonel Green's requesting 
2284 vou as quartermaster to furnish transportation for the tools 
to put the wells down with; when was that, in reference to 

the shooting of MeNett, and when did that shooting occur? 

A. The suggestion was before the shooting, and the shooting 
oecurred December 6th, 1861, I think. 

Q. 46. Was you in or about the camp at about the time of the 
shooting of McNett? 

A. I was there both before and soon after it on that day. 

Q. 47. Now, state, if you will, what the effect in camp was and 
out of camp among the people of the village and the county 
that was produced by this McNett affair in giving rise to the parties 
for and against the Colonel in reference to it, stating the extent of 
the division to which it led and the intensity of the feeling which 
prevailed for and against. 

A. It created an intense excitement in the camp and in the village 
and to quite an extent in other parts of the county; so much so 
that there were threats of an attack upon the camp by certain citi- 
zens, and, I think, of lynehing Green; word was sent to Truxton for 
two cannon, and I think they were brought down, but cannot be 
positive as to that; the people divided into two parties; it even went 
into the churches; Green and his minister had trouble about it, and 
the political parties to a great extent took it up. 

Q. 48. Describe the character and intensity of the feeling which 
this affair aroused against Colonel Green, and down to about what 

time did it prevail. 
2285 A. The feeling was intense both for and against him and 
extended at least down to the date of his trial in April, 1866 ; 
so much so that the jury stood six to six, as I have understood. 


Proceedings adjourned until 9 o’clock a. m., Tuesday, August 10th, 
L880, at this place. 
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Turspay, August 10th, 1880O—9 o’clock a. m. 
Convened pursuant to adjournment. 


Present: As before. 


Examination of Amram P. Smirn resumed: 


Q. 49. What trial do you refer to in your last answer? 

A. I mean the trial of the indictment against Nelson W. Green 
for shooting McNett, which was an indictment for assault with intent 
to kill. 

Q. 50. When was that indictment procured ? 

A. In January, 1862; I think January 6th. 

Q. 51. Was Colonel Green involved in several civil lawsuits shortly 
after the shooting of McNett, arising out of matters pertaining to 
the regiment, as you understood? Please state what there was 

about it. 
2286 A. He was. I cannot give the dates of the suits, but he 
had one or two at Solon, I think one at MeGrawville, one or 
more at Homer, and, I think, others, but I cannot tell what. Then 
he had a civil suit with the preacher in the Episcopal church here. 
That, I think, was a slander suit. 

Q. 52. Those suits were between 1861 and 1866, were they not? 

A. I think so. 

Q. 53. Were any criminal proceedings had against Green at 
about the time of the shooting of McNett and in relation thereto? If 
so, state what. 

A. Yes, sir; he was arrested upon a criminal warrant and gave 
bail for his appearance at court to answer to an indictment. 

Q. 54. When did the regiment leave Cortland on its way to the 
field ? 

A. The 17th or 18th of December, 1861. On reflection, it was the 
18th. 

Q. 55. State under whose command it was when it left Cortland. 

A. Under command of General, subsequently Senator, James 
Wood, of Livingston county. 

Q. 56. State when and how he came to take command in the place 
of Colonel Green. 

A. Colonel Green was suspended from his command right away 
after the shooting, and Wood was sent here to take command of us 
in his place. 

Q. 57. Did you yourself accompany and also Colonel Green 

2287 continue with it until it reached Washington and was quar- 

tered at Fort Totten, Fort Slemmer, Fort Slocum, Fort Mas- 
sachusetts, and Fort De Russey ? 

A. Yes, sir. 

Q. 58. State to what place did you first go on going into quarters 
from Cortland ; and state also the further route and stops made by 
the regiment on its way to the occupation of these forts, giving the 

dates and the length of the several stops made, as near as you are 
able. 
A. We went first to Albany, arriving there December 15th, 1561, 


840 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


at night. We left Albany on the 17th day of January, 1862, and 
went to New York, I think, arriving there the next day. We were 
first stationed in the park where the post office now stands. We re- 
mained there about two days; then we were taken to Riker’s Island 
and staid there until about the 28th or 29th of January, when we 
left for Washington, arriving there January 31st. We went into 
camp at the Soldiers’ Retreat and staid there until February 4th ; 
then we went into camp on Meridian Hill, on grounds of Commodore 
Porter. We staid there about twenty days, when we moved back to 
the forts above mentioned, where the regiment remained until May 
22d, 1862, when it was ordered to Fredericksburg, Virginia. I re- 
signed May 12th, 1862, and left the regiment May 21st. 

Q. 59. Did Mudge and Carmichael go with the regiment? State 
what there was about it. 

A. They went as far as Albany. The fore part of January there 
was a consolidation of the Cherry Valley regiment, so called, with 
the Cortland or 76th regiment, at which consolidation the colonel 
of the Cherry Valley regiment was put'in as lieutenant colonel of 
the consolidated regiment. MeNett and his men were taken out of 
our regiment and put into another. Captain White and his com- 

pany were taken out and put into the artillery. Three Otsego 
2288 companies, known as the Cherry Valley regiment, were put 

into our regiment, and Mudge and Carmichael were con- 
solidated out of the regiment. They did not go as privates. 

Q. 60. Was there a court of inquiry that took action upon the 
difficulty arising out of the shooting of McNett by Colonel Green, 
and other proceediugs had while he was with the regiment? If so, 
state generally in regard to it. 

A. After we arrived at Albany, Colonel Green requested a court 
of inquiry, and one was organized; William H. Anthon, judge 
advocate general, appeared upon one side and conducted the case, 
and Clark B. Cochran and myself appeared for Colonel Green ; we 
tried it about two or three days, and swore a number of witnesses ; 
the result of that was that Colonel Green was put in command and 
sent on with the regiment. He remained in command until we 
arrived in Washington, and had been there awhile, when he was 
cited before a commission, and an investigation had into his con- 
duct as commandant of the regiment; the officers of the regiment 
had most of them turned against Green at that time, and the men 
had most of them turned for him, and there was intense excitement. 
Green was finally put under arrest in his tent, and remained there 
two weeks, more or less, and then, by the earnest solicitation of 
leading men, he was allowed to go to Washington, and was then 
sent home; he was discharged June 2d. 

Q. 61. State how Colonel Green’s time was occupied during the 
raising of the regiment, from the time its raising and organization 
was commenced, down to the time of the McNett affair, stating to 
what extent in point of time and attention he gave himself up to 
the work. 

A. His time was wholly devoted to the raising of the regiment ; 
making arrangements for public meetings to raise troops ; procuring, 
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to be printed, circulars, and sending them to leading men in the 
county; procuring authority from the State to establish a 
2289 camp; superintending the building of barracks and put- 
ting up tents; making arrangements for feeding the men ; 
detailing and superintending the officers in different departments ; 
ao drilling, and disciplining the men, and taking the gen- 


eral oversight of the affairs of the regiment, which took up his en- 
tire time, night and day, during business hours. 

Q. 62. How much did you see of Colonel Green after his return 
from the army, about June, 1862, down to the time of the trial, in 
1866? 

A. I think I saw him once a day, on an average; some days I did 
not see him, and on others I saw him several times—when he was 
in town I mean; he made my office a sort of headquarters. 

Q. 63. State now what the effect was on the mind and conduct of 
Colonel Green, as far as you observed, that was produced by the 
McNett affair, his trial thereon, and the other trials and difficulties 
to which, as you say, it led, and under the public excitement which 
you say prevailed, stating in your answer the effect, so far as you 
observed in his manner, conversation, and conduct. 

A. It made him very excitable, and he was talking almost con- 
tinuously about his troubles, his indictment and his claim that he 
was still colonel of that regiment, notwithstanding the order of the 
War Department removing him ; he made frequent applications to 
the War Department to be restored ; he was engaged a good deal of 
his time in writing letters to prominent men to solicit their in- 
fluence, and spent much time in briefing up the military points in 
his case, and in preparing to put his cases over from term to term, 
until he could get his witnesses to show this mutiny, which he 
claimed, and generally in preparing his cases for trial; his consul- 
tations with reference to his cases were very frequent, and his mind 
seemed to be wholly occupied with his troubles ; he was wrought up 
to a high pitch. My advice in that criminal case was that he set 

up the plea of insanity; I considered it his best plea. 
2290 Q. 64. You say Colonel Green was in your office frequently 
during those years; did you act as his counsel, and did you 
advise with him in regard to his difficulties ? 

A. I did. 

Q. 65. What portion of the time, as far as you are able to state, 
was Colonel Green out of the village of Cortland during those years? 

A. I do not think I am able to state or form any opinion. 

Q. 66. From the time of Colonel Green’s return to Cortland vil- 
lage, in 1862, down to his trial, in 1866, state whether he was inclined 
or could be brought to converse upon subjects other than those con- 
nected with the McNett affair and his military and other troubles 
which followed from it. 

A. I would not want to say that he could not be brought to con- 
verse upon any other subject, but he was very apt to run into those 
subjects whenever talking upon any subject. 

Q. 67. Were those the principal subjects of his conversation dur- 
ing those years, so far as you know? 

106—16 
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A. I think so. 

Q. 68. From the time of his return to Cortland, in 1862, and down 
to his trial, in 1866, did he give attention to or do any business what- 
ever, to your knowledge, other than to attend to his efforts to pro- 
cure his restoration to the command of his regiment and to prepare 
for his gefense to the indictment and his defenses in his suits and 

troubles mentioned ? 
2291 A. I do not know of any other business which he did at 
that time. 

Q. 69. Shortly after the trial on the indictment, in 1865, was Col- 
onel Green’s barn burned ? 

A. It was. 

Q. 70. Was it understood here at the time to have been so burned 
by some of his personal enemies in the McNett affair ? 

A. I heard such charges made. 

Q. 71. State whether after his return to the village, in 1862, Col- 
onel Green gave any attention to the business of copartnership with 
you to which you have referred. 

A. He did not. 

Q. 72. What became of your partnership relations ? 

A. Nothing. Green left the State thirteen or fourteen years ago, 
and has never since called me to an account. I think, however, we 
looked over some little business which we had prior to his leaving 
with the regiment, and settled it. 

Q. 73. During the period since the occurrence of the McNett affair, 
and down to the time of his trial, in 1866, state whether charges of 
Insanity were made against him, and how frequently. 

A, That charge was frequently made, but I cannot say by whom. 

Q. 74. Did you have business cards of the firm men- 
2292 toned between you and Colonel Green in the spring of 1861? 
A. We did. 

Q. 75. Will you please search for one of those cards, and if you 
find it produce it that it may be put in evidence by the complainants 
in this case? 

A. I have looked for it and I will further, and if I find it will 
produce it. 

Q. 76. By what name was the camp known on the Cortland fair 
ground referred to? : 

A. Camp Campbell. 


Proceedings adjourned until 1.30 o’clock p. m. 


1.30 0’CLOCK P. M. 
Convened pursuant to adjournment. 
Present: As before. 


Examination of ABRAm P. Smira resumed : 


Q. 77. Have you made search since the adjournment for your 
copartnership card, and have you been able to find it? 
A. I have made further search, and am unable to find it. 


Direct examination of this witness closed. 
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Cross-examination by Mr. PALMER: 


X Q. 78. When did this business copartnership with Colonel Green 
begin and when end? 

A. It began about April Ist, 1861, and we have never done any- 

thing at it since we went to the war. 
2293 X Q. 79. Has there ever been any settlement of the part- 
nership business between you and Green ? 

A. I think there has, but it was so small that it did not make any 
impression on my mind. 

X Q. 80. What was the nature of the business done by the copart- 
nership mentioned by you? 

A. It was the collection business; there was no written partner- 
ship; Green had an idea that he could control a large amount of 
business in that line from New York, and I told him that I would 
take hold with him and ave would divide the profits; that was about 
all the partnership there was. 

X Q. 81. Was it the proposed business of this firm to make col- 
lections for firms engaged in business at New York city of their 
debtors doing business in Cortland and vicinity ? 

A. Yes, sir. 

X Q. 82. And only that? 

A. That is my recollection of it now and that I am entirely posi- 
tive about. 

Q. 83. What was the firm name? 

Smith & Green. 

Q. S4. About when did this settlement take place ? 
. L should say in 1861 or 1862. 

X \). SO, Were there any assets of this firm at the time of settle- 
ment? If so, state about how much its value was. 

A. I think there was; it consisted of money collected by me more 
than was collected by him, and was about twenty-nine dollars, more 
or less, which was to be divided between us. 

X Q. 86. Did the firm have a schedule of fees or prices charged 
for services rendered in making collections? If so, state what it was. 

A. I think not. 

X Q. 87. How were the compensations for services made in collect- 
ing fixed? 

A. Just as usual between attorney and client by arriving at the 
value of the services rendered, unless in certain cases where a cer- 

tain per cent. was offered. 
2294 X Q. 88. Then the compensation received by this firm for 
the business done by them varied with the circumstances of 
each particular case, did it not? 

A. I think it did. 

X Q. 89. About how much was the aggregate value of the earn- 
ings of this firm for the period in which it continued business ? 

A. I should say not to exceed from a hundred to a hundred and 
fifty dollars. I have no means of knowing. 

X Q. 90. Aside from the business done by Nelson W. Green as 
colonel of the 76th Regiment N. Y.S. Vols., and thé defense and 
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prosecution of his lawsuit, did he do any other business during 
your acquaintance with him, except the business of this firm, to 
your own knowledge? 

A. I think he carried on a little place of seven or eight acres ; I 
do — know of any other business, and I never saw him do any work 
on that. 

X Q. 91. Did he not do as much business after his dismissal from 
the army in 1862 as he did previous to his enlistment, aside from 
the business of the partnership mentioned, so far as you know? 

A. I know of his doing mucl more business afterwards than he 
did before he went into the army; he did more business in trying 
to get reinstated than he ever did about our business. 

X Q. 92. Do you know the fact that he frequently was present at 
the public exercise at the academy in this village and at other 
places of entertainment during the period from June, 1862, to 
March, 1866? 

A. I do not recollect whether I saw him there; very likely I did. 

X Q. 93. You have sworn on your direct examination that Green 
was charged with insanity. Give the names of persons, dates, and 
places where you heard such charges made and the names of per- 
sons present on such occasions, if any. 

A. I cannot give all the names or places. I think I can give two 
or three names. 

X Q. 94. Give the names of such as you can recollect. 

A. I think I heard James C. Pomeroy say that Green was a 

damned lunatic and ought to be arrested and confined. I 
2295 think I heard the Rev. Mr. Meacham say, in substance, that 

he was not of sound mind, and I heard others say similar 
things, but cannot give their names. 

X Q. 95. Can you swear positively to the names of any other per- 
sons who charged Green with being a lunatic in any way ? 

A. | cannot. 

X Q. 96. About when were these remarks made by Pomeroy and 
Meacham ? 

A. Soon after the shooting of MeNett; between the 6th and 18th 
of December, 1861, I think. 

X Q. 97. James C. Pomeroy and Dr. Meacham are now dead, are 
they not? 

A. James C. Pomeroy is dead, and I have heard that Dr. Meacham 
is also dead. 

X Q. 98. Dr. Meacham was at that time pastor of Grace church, 
the Episcopal Church of which Colonel Green was at one time a 
member, was he not? 

A. Dr. Meacham was at that time pastor or rector of Grace church, 
the Episcopal Church of Cortland ; as to Green’s membership, I have 
no knowledge. He attended there, as I understood. 

X Q. 99. James C, Pomeroy had previously been sheriff of this 
county, and was he subsequently a member of the enrolling board 
and deputy United States marshal? 


A. I think so. 
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X Q. 100. Green himself always indignantly denied the charge 
of insanity made against him, did he not? 

A. He did, so far as I know. 

X Q. 101. What was Carmichael’s (Colonel J. C.’s) relations to the 
76th regiment while it lay at Albany? 

A. I cannot tell a thing he did while we were at Albany; we 
were in the barracks there, and there was not much to be done. It 
was in the winter time. 

X Q. 102. Did he not have charge of procuring supplies for the 
regiment a partor all of the time it was at Albany ? 

A. Not to my knowledge. I was absent abouta week. He might 
have done it while I was gone. That was my business as quarter- 
master. 

X Q. 103. Will you swear positively that he did not attend to 
providing for the wants of the regiment at any time while you were 

in Albany? 
2296 A. I will not. He isa man who usually makes himself 
numerous and handy. 

X Q. 104. Did he not go with the regiment to Aibany as acting 
lieutenant colonel, and was not he in command of the regiment as 
such during the suspension of Colonel Green ? 

A. I think he went to Albany with the regiment as lieutenant 
colonel. I do not think he was in command after the suspension 
of Colonel Green. 

X Q. 105. Did Carmichael afterwards hold a commission as cap- 
tain in the 76th regiment ? 

A. Not to my knowledge, information, or belief. 

X Q. 106. By whom and at what time and place did you hear it 
charged that Green’s barn had been burned by his personal enemies ? 

A. It was in Cortland village, soon after the burning, but I cannot 
tell by whom. 

X Q. 107. You have referred in your direct evidence to lawsuits 
commenced against Colonel Green. Were those suits in a justice’s 
court ? 

A. One was in the supreme court and the remainder were in jus- 
tices’ courts, and I think one or two were appealed to the county 
court. 

X Q. 108. The suit in the supreme court was brought by Colonel 
Green against Dr. Meachum for slander in stating he thought 
Colonel Green was not sane, or that in substance, was it not? 

A. I cannot tell what the slander was. It was an action for slan- 
der in connection with the shooting of McNett. 

X Q. 109. That action was never tried and was withdrawn, was 
it not? 

A. It never was tried, to my knowledge, and I do not know what 
became of it. 

X Q. 110. Who were the attorneys for the respective parties in 
that action ? 

A. I think Waters & Waters were for Green and I do not remem- 
ber who was for the priest. : 
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X Q. 111. The firm of Waters & Waters was composed of M. M. 
& A. D. Waters, was it not, at that time ? 

9997 A. It was, I think, but I am not sure that A. D. Waters ap- 

peared for Green. The firm may have been Waters & Wright. 

X Q. 112. There was nothing about this cause in the supreme 
court that necessarily occupied much of Green’s time, was there, so 
far as you have knowledge ? 

A. I know of nothing unusual different from an ordinary slander 
suit. 

X Q. 113. Was it ever on the calendar for trial, so far as you 
know ? 

A. Not to my recollection. 

X Q. 114. low many suits do you say there were against Green 
in justice's court? 

A. I cannot say; but I remember three and, I think, four. 

X Q. 115. Were you his counsel in those suits ? 

A. In some of them; not all. 

X Q. 116. Were those actions for goods, wares, and merchandise 
sold and delivered ? 

A. They were not, so far as I can recollect. Some of them may 
have been. 

X Q. 117. What were they for? 

A. IL remember the one at Solon was for the use of old “ Buck- 
skin,” a horse used in connection with the regiment. I think that 
two of the actions—one at MeGrawville and one at Solon—was on 
this bill. One was at Homer; I think it was for something con- 
nected with the regiment. I have it in my mind that there was a 
suit in Virgil of the same character. One or two of these suits were 
appealed to the county court. 

X Q.118. What was the dates at which these suits were pending ? 

A. The suit at Homer I appeared in for Green June 10th, 1862, 
and again June 28th, and adjourned to August 8th, when another 
attorney was substituted in my place. 

X Q. 119. Were the adjournments in the suit at Homer procured 
by the defendant Green and on his motion ? 

; think so. 

X Q. 120. About what amount was involved in that case ? 

: A. I should think that bill was about seventy dollars. 
2298 X Q. 121. Was it tried or settled ? 
A. My recollection is that it was tried. 

X Q. 122. Did the trial occupy more than one day ? 

A. I have no recollection. 

X Q. 123. How far is Homer from Cortland ? 

A. Three miles. 

X Q. 124. What was the extent of the jurisdiction of a justice of 
the peace in civil actions at that time ? 

A. I think it was a hundred dollars. 

X Q. 125. Were these other actions, which you have mentioned 
in justice’s court, pending at about the same time that this one was? 

A. My best recollection is that they were; about 1863; I may be 
mistaken. 
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X Q. 126. They were all tried and disposed of in the year 1863 
or before the close of that year, were they not? 

A. I think they were, except the appeal. 

X Q. 127. Wes an appeal brought in more than one of these ac- 
tions? 

A. Not that I recollect. 

X Q. 128. Which case was the appeal brought in ? 

A. I think it was the case of Wheeler & Terry against Green; I 
think it was the Solon suit. 

X Q. 129. Was the appeal one for a new trial or upon questions 
of law only ? 

A. I think it was upon a question of law. 

X Q. 130. Could not either of these cases have been tried in a 
single day before the justice ? 

A. I know that the one at Homer took more than one day; it 
took three days and the jury disagreed; | went once to Solon and 
once to McGrawvyille on those suits, but I have no memorandum in 
regard to them. 

X Q. 131. (Question 130 repeated.) 

A. I cannot tell; the one at Homer took more than one day. 

X Q. 132. The appeal did not necessarily occupy any of Mr. 

Green’s attention, did it? 
2299 A. Not as I know of. 
X Q. 133. An appeal upon the law, such as this, does not 
necessarily occupy the attention of the party, does it ? 

A. Not necessarily an ordinary party, but it depends much upon 
the party. 

X Q. 134. This appeal did not occupy Green’s attention, to your 
knowledge, did it ? 

A. I have no knowledge on the subject; I was not the attorney. 

X Q. 135. How far is Solon from Cortland ? 

A. Eight miles. 

X Q. 136. How far is Virgil from Cortland ? 

A. Six miles, it is called. 

X Q. 137. These towns adjoin the town of Cortlandville, in which 
Green then resided, do they not? 

A. They do. 

X Q. 138. A justice of the peace had no jurisdiction of the person 
of the defendant where the plaintiff and defendant resided in the 
same town where the justice resided, except in that or an adjoining 
town at that time, had he? 

A. I think so. 

X Q. 139. The plaintiffs in these several actions and also Green 
resided in the town of Cortlandville, did they not? 

A. They did. 

«. 140. How valuable a barn was this of Green’s that was burned ? 

A. I don’t know. 

Q. 141. Do you recollect the fact that a subscription was circulatd 
and money collected and presented to Green to rebuild his barn soon 
after it was burned ? - 

A. I think there was; I believe I gave something. 
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Q. 142. Do you remember how much was thus collected and paid 
to Green or about how much ? 

A. I do not know anything about it. 

Q. 143. You do know that he never rebuilt the barn ? 

A. Yes, sir. 

(. 144. You spoke in your direct examination about drill 

2300 squads at Squires’ Hall in 1861; did any person other than 

Colonel Green act as drill-master in the instruction of those 
squads in military manceuvres and tactics? 

A. They did after they had themselves become instructed. 

X Q. 145. Were you engaged in any of these squad drills? 

A. I was. 

X Q. 146. Were you in the ranks or engaged in giving commands 
in these squad drills ? 

A. I was in the ranks. 

X Q. 147. Who, besides Green, acted the part of drill-master and 
instructor? 

A. I think J. A. Todd, J. C. Carmichael, A. Sager, and others whom 
I do not remember. 

X Q. 148. Have you received any money from the complainants in 
this action, or William D. Andrews, or those associated with him 
in the prosecution of parties alleged to have infringed an alleged 
patent granted to N. W. Green for obtaining water by a process 
commonly denominated the driven well, or have you been retained 
on the part of such complainants or persons ? 

A. I have not been retained by any person in connection with 
the driven well, nor have I received one cent, directly or indirectly, 
for my services as attorney or witness or otherwise, nor have I been 
promised anything except yesterday, when complainant’s counsel 
promised to see that my witness fees were paid. 

X Q. 149. Were you sworn as a witness in the interference case 
pending in the Patent Office between Green, Mudge, and Suggett ; 
and, if so, at whose instance was it? 

A. I was, at the instance of N. W. Green. 

X Q. 150. At what time were the commissions of the officers of 
the 76th regiment actually delivered ? 

A. I cannot tell you whether it was while we were at Albany, 
New York,or Washington. I think it was while we were at Albany. 

X Q. 151. Up to the time the commissions were delivered to the 
ofticers of the regiment they were de facto ofticers merely, exercising 
authority and giving commands to the men composing the regi- 
ment by their consent rather than by any right or lawful authority, 

were they not? 
2501 A. As I understand it, the line officers were elected by 
their respective companions before they left Cortland, and 
the other officers were detailed by the Colonel; but whether he had 
any authority to make such detail I cannot answer, and whether 
the officers became officers de jure by such election I cannot answer. 
The only paper authority they had were their commissions. 
X Q. 152. Previous to the time the regiment left Cortland were 
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not the officers and members thereof acting voluntarily and without 
any express authority from the State or Federal Government? 

A. They were all volunteers, both the men and officers. I think 
they had no authority from the United States Government. I think 
they were all mustered into the service before they left Cortland, 
except a few of the acting officers, who left themselves in shape to 
slip their heads out providing they did not get office. I cannot 
answer whether any of the officers, except Colonel Green, were 
legally authorized by the State to perform the duties of their re- 
spective offices before receiving their commissions. 


By Mr. SuaGerr: 


X Q. 153. Will you swear positively that you were mustered into 
the service of the State of New York or of the United States as quar- 
termaster of that regiment before it left Cortland? 

A. I was not mustered in as quartermaster, but I was mustered 
into the service at Cortland by Major Sitgreaves, I think. They do 
not muster in as quartermaster. 

X Q. 154. Will you now take your history of the regiment and 
give the exact date when you were mustered into the service and 
the rank that you were mustered in under? 

A. There is no mention made anywhere in my history of the 
regiment of my being mustered in or out. 

X Q. 155. What was the rank that you were mustered in under? 

A. Lieutenant. 

X Q. 156. Were you again mustered into the service at Al- 

bany ? 
2302 A. I think not. 
X Q. 157. Will you swear you were not? 

A. I will not. I drew pay from October 15th, the time I was mus- 
tered in at Cortland. I paid no further attention to it. 

X Q. 158. Were there two times when the officers were mustered 
in at Cortland? 

A. Some of the men were mustered in October 4th. I do not 
know whether any of the officers were mustered in that day or not. 
I should not have known the date of my being mustered in except 
for the date of my rank. : 

X Q. 159. Great preparations were made by Col. Green for his 
trial in the oyer and terminer held in this village in April, 1866, 
were there not? 

A. Yes; pretty extensive. 

X Q. 160. And previous to that time Col. Green was very busily 


engrossed in making preparations for that trial, was he not? 


A. That is my recollection. 

X Q. 161. For how long previous to the sitting of that court in 
April, 1866, was Col. Green most busily engrossed? Mention the 
time in months, as near as you can. 

A. I could not answer that; I do not know. He was making the 
same preparation a man always makes in an important case. My 
recollection is that the nearer the court approached the more busy 
he was. I know that from the time of our return frofa the army up 
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to the time of the trial he would occasionally converse with me with 
reference to the case, counseling with me as to the line of defense 
und sometimes as to how the case could be put over the term. 


Proceedings adjourned until Wednesday, August 11th, 1880, at 9 
o'clock a. m., at this place. 


2303 WepNEsDAY, Aug. 11th, 1880—9 o’clock a. m. 


hit) 
Convened pursuant to adjournment. 

Present: As before. 

Cross-examination of Anram P. SmitH resumed : 

By Mr. PALMER: 

X Q. 162. Were you one of the counsel for N. W. Green engaged 
in his defense to the indictment for shooting McNett? 

A. I was. 

X Q. 163. Did you continue to be his counsel during his trial ? 

A. Yes; although I believe I took no open part in the trial. 

X Q. 164. Did you aid in preparing the defense ? 

A. Yes. 

X Q. 165. What counsel defended him at the trial ? 

A. The Hon. Milo Goodrich, Mr. Knox, of New York, and M. M. 
Waters, of this place. I think Hon. R. H. Duell and F. D. Wright, 
Esq., advised with reference to the defense. 

X Q 166. You have stated on your direct examination that Green 
was arrested upon a warrant charging him with the shooting of Mc- 
Nett. By whom was that warrant issued ? 

A. I think P. Bacon Davis, a justice of the peace of the town of 
Cortlandville. I may be mistaken. 

XQ. 167. What proceedings were had before the justice after Col. 
Green’s arrest upon the warrant? 

A. Bail was given before the county judge, as I remember, signed 
by a large number of the members of the regiment. 

X Q. 168. Was any examination of the prisoner had at that time, 
or was Col. Green incarcerated In jail upon that warrant or a com- 
mitment by the justice, or was he immediately released on bail ” 

A. My recollection is that he was immediately released on bail, 
without examination or imprisonment. I cannot swear positively 

that he was arrested. 
2304 X Q. 169. Did he have any difficulty in obtaining bail at 
any time after his arrest and before his trial, to your knowl- 
edge ? 

A. I think not. ; 

X Q.170. Was his trial upon said indictment postponed upon his 
application or the application of the district attorney who repre- 
sented the prosecution ? 

A. I cannot say that it was put over all the time by Green ; it is 
possible that it was put over part of the time by the district at- 
torney. 

X Q. 171. The indictment was in the Cortland county oyer and 
terminer, was it not? 
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A. It was found in the oyer and terminer and tried in the oyer 
and terminer. 

X Q. 172. Is it your recollection that it was continued in the oyer 
and terminer? 

A. Yes, sir. 

X Q. 173. Who was district attorney of the county of Cortland 
when this indictment was found? 

A. George Bb. Jones, I believe. 

X Q. 174. Who succeeded George b. Jones in that office? 

A. Alvah D. Waters. 

X Q. 175. Was he a member of the law firm of Waters & Waters, 
of this place? 

A. He was. 

X Q. 176. Was Alvah D. Waters district attorney at the time of 
the trial of the indictment of Green ? 

A. He was. 

X Q. 177. Were George B. Jones and Alvah D. Waters personal 
friends of Colonel Green ? 

A. I know nothing to the contrary; they were all loyal men. 

X Q. 178. You say vou know nothing to the contrary ; have you 
not knowledge indicating that they were personal friends of Colonel 
Green ? : 

A. I do not think I have. 

X Q. 179. Did Colonel Green take the lead in the preparation of 
his defence to the indictment against him or did he leave that 
mainly to his counsel? 

A. I cannot say that he took the lead, but he took a prominent 

part in it, so far as I know. 
2305 X Q. 180. At whose suggestion were Generals Robinson, 
Doubleday, McDougal, and Davies sworn and examined on 
the part of the defense on the trial of the indictment against Colonel 
Green ? 

A. I do not recollect. 

X Q. 181. Have you no recollection upon the subject ? 

A. I have not. 

X Q. 182. What facts were sought to be established for the de- 
fense by the testimony of the generals before mentioned ? 

A. It was sought to show by them that, according to military law 
and custom, the shooting of McNett by Green under the fact proved 
on the trial was justifiable, and I think they all swore to it. 

X Q. 183. Was not that defense suggested by Colonel Green, and 
did he not repudiate the defense of insanity proposed by some of 
his counsel ? 

A. I think that Green did not originally suggest that line of de- 
fense; he did repudiate the charge of insanity ; I think I first sug- 
gested that mutiny in camp would be a good defense. 

X Q. 184. Was it Colonel Green’s suggestion as a defense that 
Captain A. J. McNett was a rebel, and that he (Green) had a right 
tu shoot a rebel at sight? 

A. That was the first claim he made to me on telling me about 
the shooting. 
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X Q. 185. Captain MeNett entered the United States service as a 
volunteer and rose by promotion to the position of colonel or lieu- 
tenant colonel in the regular army and lost an arm in the service, 
did he not? 

A. I never knew of his being in the regular army; I understood 
that he was promoted to lieutenant colonel of volunteers and lost 
an arm in the service; at the trial of Colonel Green, McNett ap- 
peared with one armless sleeve. 

X Q. 186. Did he remain in the service until the close of the war ? 

A. That is my understanding; I have no knowledge of the subject. 

X Q. 187. Were preparations made for trial by Colonel Green at 
any term of the court before the term of the court at which the 

trial actually took place? 
2306 A. Ido not remember how that.was. I have no recollec- 
tion or memorandum upon the subject. 

X Q. 188. Do you remember any occasion or term of the court 
when Colonel Green prepared for trial, except the term when the 
trial took place? 

A. I do not. 

X Q. 189. How long was he actively engaged in the preparation 
of his defense immediately preceding the trial ? 

A. I cannot tell. 

X Q. 190. About how long? State your best recollection. 

A. I have no knowledge on the subject. I was not the attorney 
having charge of the case, but simply counsel, and do not know 
anything about it. 

X Q. 191. Was not Colonel Green’s time more fully occupied fora 
period of about two months immediately preceding his trial than 
during any other similar period of time between the date of his re- 
turn from the army and the time of his trial ? 

A. I think I saw him more frequently with reference to the case 
for the two months immediately before his trial than at any other 
time. 

X Q. 192. Is it your recollection that be was then or at about 
that time very busy und very much occupied with the preparations 
for his defense to the said indictment? 

A. Yes, sir. 

X Q. 193. Was the 76th regiment of New York State Volunteers 
ever a part of the organized militia of the State of New York, or 
were they ever mustered into the service of the State of New York 
as such? 

A. I think not. 

X Q. 194. Was Colonel Green mustered into the service before or 
after you were? 

A. I do not know. 

X Q. 195. Do you recollect the date of the muster of any other 
officer of the regiment except your own ? 

A. I do not. 

X Q. 196. You were the author of a history of the 76th regiment, 
N. ¥. 8. Vols. written in 1866 and published in 1667, were you 
not? 
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2307 A. I was. 
X Q. 197. In this history there is a biographical sketch of 
Colonel Nelson Winch Green, is there not ? 

A. There is. 

X Q. 198. From whom did you obtain the facts contained in that 
biographical sketch, and in what form were they furnished to you ?- 

A. Mainly, if not entirely, by Colonel Green in writing. 

X Q. 199. Was that portion not in writing furnished by him 
orally? 

A. I think it was all in writing. 

X Q. 200. Was it published in said history in substantially the 
same form and language that it was furnished you by Colonel Green ? 

A. I think so. | 

X Q. 201. Where didi Colonel Green come from when he first came 
to Cortland? 

A. Somewhere in the western part of the State. 

X Q. 202. Was it not Dansville, Livingston county, New York? 

A. It seems as if that was the place. 

X Q. 203. At about the years 1850 to 1856 did he not reside at or 
near Portage, Livingston county, New York? 

A. I have no knowledge on the subject. 

X Q. 204. Was his residence, about the period last mentioned, 
somewhere in Livingston county, New York? 

A. I have no knowledge upon the subject of his residence until 
he came to Cortland. 

X Q. 205. Was he at one time a resident of the village of Warsaw, 
Wyoming county, New York? If yes, state how long he resided 
there, if you know. 

A. I have no knowledge upon the subject. 

X Q. 206. Has not Colonel Green acquainted you with the places 
of his residence and something of his personal history concerning 
that period of his life which transpired prior to his removing to 

Cortland ? 
2308 A. I presume so, but if he has I have forgotten the details. 
X Q. 207. During the time that you and Colonel Green 
were copartners were you not personally intimate with him, and 
did he not disclose to you facts concerning his previous history, or 
places of residence, the nature of his occupation at those different 
places, and other facts connected with his personal history ? 

A. Colonel Green and I were tolerably intimate for perhaps six 
months prior to our leaving here, and may be eight months ; hedid 
tell me something of his history, something about where he resided, 
ind something about his business in a general way, but it has all 
leparted from me except the fact that he came from somewhere in 
the western part of the State; that he had attended the West Point 
Military Academy, and received an injury just before graduation, 
and that he nad studied law somewhere in Wyoming county, New 
York, with the Honorable James R. Doolittle; and that he had 
written a book entitled “ Fifteen years among the Mormons; ” and 
this is all that I remember of his history, his whereabouts, or his 
business, 
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X Q. 208. Did Col. Green and his family, while they resided at 
Cortland, mingle considerably in society there? 
A. I do not now recollect of ever seeing:any of the family in so- 
ciety ; I have no knowledge on the subject. 
X Q. 209. What was the date of Col. Green’s dismissal from the 
service ? 
2309 A. June 2d, 1862. 

X Q. 210. Is the order dismissing Col. Green from the servy- 
ice contained in your history of the 76th regiment, and is it there 
correctly stated? If so, please read it. 

A. A copy of the order is contained in the history, as I believe 
correctly, and is as follows (witness reads) : 
“Special order No, 124. 
“War Derarrment, ApbsuTANT GENERAL'S OFFICE, 
“ WASHINGTON, June 2, 1862. 
“At the recommendation of the Governor of New York, Col. N. 
W. Green, of the Seventy-sixth regiment New York Volunteers, is 
hereby discharged the service. 
“Order of the Secretary of War: 
“L. THOMAS, 
“Adjulant General.” 


X Q. 211. Your history also contains a statement of facts on pages 
347 and 348 ; by whom was that statement compiled ? 

A. I think it is the brief made up by Green on his application to 
be recognized as colonel of the 76th regiment. 

X Q. 212. Was it prepared by himself? 

A. I think it was. 

X Q. 213. Please now read it. 

A. (Witness reads): “In the matter of Col. N. W. Green’s claim 
to be recognized the colonel of the Seventy-sixth Regiment of the 
New York State Volunteers : 


“Statement. 


“N. W. Green was commissioned as the colonel of the Seventy- 
sixth regiment by a commission under the hand and seal of the 
Governor of the State of New York, bearing date October 29th, 1861, 
and duly mustered into the service of the United States on the twen- 
tieth day of November, 1861, by Major J. T. Sprague, U. S. muster- 
ing officer at Albany, N. Y.; and was in actual command of said 
regiment from its first organization, September, 1861, until about 

the twenty-fifth day of February, 1862, when he was arrested 
2810 by order of Gen, Doubleday, near Washington, D.C. without 

charge or reason assigned, which arrest continued until the 
twelfth day of April, 1862, at which date he was, by order ef the 
Secretary of War, released from arrest and required to repair to 
Cortland county, N. Y., there to await further orders; which re- 
quirement he obeyed, and has remained at Cortland county until 
the present time; and no further order has ever been made known 
to him, except the order in the words and figures following, to wit: 
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“Special order No. 124. 


“War DeparRTMENT, ADJUTANT GENERAL’S OFFICE, 
“WASHINGTON, June 2, 1862. 
“At the recommendation of the Governor of New York Col. N. W. 
Green, of the Seventy-sixth Regiment New York Volunteers, is hereby 
discharged the service. 
“ Order of the Secretary of War: 
“L. THOMAS, 


Adjutant General. 


“The regiment named in said order was mustered into the service 
of the United States for three years, and their term of service does 
not expire until about October, 1864. 


I, 


“The above order of the Secretary of War is a nullity and with- 
out authority of law. 

“Ist. (11th article of war.) The President alone has authority to 
make an order discharging a commissioned ofticer. 

“2d. The President (previous to the act approved July 17th, 1862) 
could make such order only— 

“Ist. On the expiration of the term of service. 

“2d. Resignation. 

“ 3d. Partial disbandment of the army. 
“4th. Sentence of court martials. 


See DeHart’s Military Law, p. 228 to 245. 
Il. 


“And even after the passage of the act approved July seven- 
2311 teenth, 1862, sec. 17, enabling the President to ‘dismiss and 
discharge’ any officer ‘for any cause,’ etc., it is submitted that 
the President cannot arbitrarily discharge without cause. He must 
at least know of the case or hear what the charges are and determine 
f-om some basis that the cause renders the officer unsuitable for the 
public service or that his dismission will promote the public service ; 
out this power, after the passage of said act, is not important in de- 
termining the effect or legality of orders made before its passage. 
The order in question is of the date of June third, 1862. This law 
annot be said to affect previous orders, but only to confer new au- 
thority upon the President for the future. 


° Lil, 


“The legal effect of said order No, 124 cannot be determined ex- 
cept by considering the power of the Secretary of War at the time, 
and, even if such an order were made by the President, its legal 
effect must be determined by considering his power at the time. 

“The causes which led to this order are of course of no import- 
ance in determining the question, What is the legal effect of said 
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order? Were the causes deemed important Colonel Green is ready 
and willing to vindicate himself against any charge which can be 
invented against him, only asking, if required todo so, that he may 
be informed what the charges are, and that their truth or falsehood 
may be determined by fair trial before any legally constituted tri- 
bunal. Such an investigation he earnestly, but respectfully, solicits, 
if deemed of any importance. 


LV. 
“ But if such order No. 124 be a nullity, then Colonel Green is, as 


he claims to be, the colonel of the Seventy-sixth regiment, and, as 
such colonel, respectfully asks that he be restored to his command.” 


X Q. 214. Did Colonel Green accompany the regiment to Albany ? 
A. He did. 
2312° XQ. 215. And from Albany to New York ? 
A. He did. 

X Q. 216. And from New York to Riker’s Island ? 

A. He did. 

X Q. 217. And from Riker’s Island to Washington ? 

A. He did. 

X Q. 218. And from Washington to their encampments in the 
several forts mentioned ? 

A. He did. 

X Q. 219. Did you, while engaged in drilling at Squires’ Hall, 
contemplate becoming a lieutenant or officer in the Seventy-sixth 
regiment, and did you engage in such drills with that object in 
view ? 

A. Yes, sir. 

X Q. 220. Was it with a view of becoming a lieutenant, or what 
particular office or rank did you then anticipate holding? 

A. Lieutenant and acting quartermaster. 

X Q. 221. Was the subject of how the offices should be divided 
among the members composing the drill squads the subject of dis- 
cussion and agreement at that early day ? 

A. If it was I do not remember. 

X Q. 222. Do you, on reflection, now recollect that the matter of 
becoming quartermaster was discussed and advised about at these 
meetings for squad drill ? 

A. I do not at these meetings. 

X Q. 223. When was it first decided and when were you first 
detailed as quartermaster to the Seventy-sixth regiment ? 

A. It was first decided that I should be quartermaster when we 
talked of raising the regiment, which was sometime not far from 
September 2d, 1861—probably after that; I was detailed about the 
time we went into camp, which was about September 26th, 1861, 
and I acted as such until I resigned. 


By Mr. SuGGetr: 


X Q. 224. Your record shows that Green was ordered home April 
24th, 1862, does it not? 
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2313 A. It appears that he was continued under arrest until April 
12th, 1862, when he was released from arrest and required 

to repair to Cortland county and there await further orders. 

X Q. 225. When, in 1862, did you arrive home? 

A. May 23d or 24th, 1862. 

X Q. 226. Where did Colonel Green live when you arrived home? 

A. Near the carding-mill, in Cortland. 

X Q. 227. How long did he continue to live up by the carding- 
mill, as you have stated ? 

A. I do not remember. 

X Q. 228. Did he live near the carding-mill at the time of his 
trial? 

A. That I do not know. 

Proceedings adjourned until 2 o’clock p. m. 


2 O'CLOCK P. M. 
Convened pursuant to adjournment. 
Present: As before. 


2314 Cross-examination of ABRAM P. SmirH resumed by Mr. 
SUGGETT : 

X Q. 229. In the year 1862 what was Colonel Green doing in the 
month of June, in this village or elsewhere? 

A. I do not know. 

X Q. 230. I ask you the same question for the month of July. 
2315 A. | cannot select out any month between that time and 
this and tell what he was doing in that particular month. 

X Q. 231. Where was your office after returning from the army, 
in 1862? 

A. It was over Cloyes’ grocery, on Main street, in Cortland village. 

X Q. 232. And how long did you continue to have your office 
there ? 

A. I think until January Ist, 1868 ; I will not be certain. 

X Q. 233. And was that office in about the business center of 
Cortlend village ? 

A. Nearly so. 

X Q. 234. Was Colonel Green a frequent caller at your office from 
May, 1862, until 1866? 

A. He was. 

X Q. 235. Where was the office of M. M. Waters at that time? 

A. I think it was over the National Bank, where it is now, but I 
am not certain. 

X Q. 236. Did you frequently see Colonel Green at Waters’ law 
office from 1862 to 1864? State what the facts are. 

A. I saw him there occasionally; I should say about a dozen 
times would cover it witbin that period; I was never very often 
in Mr. Waters’ law office. 

X Q. 257. State how many times he was at your law office from 
1862 to March, 1864. Give as near as you can the number of times 
he came a day or week. 


A. He was in there very frequently ; I should say nearly every 
108—16 
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sometimes 


day when he wasin town. Some days he was not there 
possibly a week. 

X Q. 258. Was the engine-house on the opposite side of the street 
from your office at that time? 

A. Nearly opposite. 

X Q. 239. Have you also seen Colonel Green, during the period of 
time last mentioned, frequently at the office of Duell and Foster, in 
this village ? 

A. i do not remember of ever seeing him there; I may have seen 

him. 
2316 X Q. 240. What other law offices in this village during 
that time have you seen him at? 

A. Ihave seen him at Judge Crandall’s a number of times, I 
think. J do not remember of any other office. 

X Q. 241. Where was Judge Crandall’s office from 1862 to 1864 ? 

A. I do not know. It was in this village, on Main street. 

X Q. 242. During the time that Green was at your office, as you 
have testified, he was more or less engaged in discussing the news 
concerning the armies in the field, was he not? 

A. That entered largely into our conversations. 

X Q. 243. And did he not come in there to read the newspaper 
and criticise and discuss the plans and operations of the Federal 
army and generals ? 

A. He came in there and we discussed them and he read the pa- 
pers when they were there, and sometimes brought in some. 

X Q. 244. How long would Green usually stay at a time in your 
office ? 

A. There was no rule on the subject; sometimes very short, only 
a few minutes; then again for an hour or two. 

X Q. 245. Could the engine-louse be plainly seen from the win- 
dows of your office? 

A. Yes. 

X Q. 246. In passing down the stairs from your office at that 
time would one face and be in plain sight of the engine-house ? 

A. Yes. 

X Q. 247. Where was the post office in thgse years, from 1862 to 
1864’ 

A. I guess it was back of the bank. 

NX Q. 248. Did you not go to the post office daily during those 


| ree inves a day, for the last twenty-five 
years When [have been in town 
XQ. 24Y. And sill vou cannot tell where it was In the village 
from JSG to S04, can vou! 
A, leannot, It has been changed at least half a dozen times, 
and t make no memorandum of the years when changed. 
2317 X Q. 200. Will you swear that the post oftice has been 
changed more than once since 1862? 
A. No; | won't. 
X Q. 251. On reflection, what is your best recollection as to it? 
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A. My best recollection is that it has been in three different places 
since 1862, but I may be mistaken. 

X Q. 252. Specify those places. 

A. One was a little old wood building formerly occupied by his 
predecessor; then in the brick building back of the National Bank ; 
and then where it now is. 

X Q. 253. Did you see Colonel Green frequently on the streets in 
and about the village from 1862 to 1864? 

A. Yes. 

X Q. 254. About how often ? 

A. I could not give any estimate. I saw him frequently. 

X Q. 256. Did you see him daily? 

—s shoul 1 think pretty near that. 

X Q. 257. Where did he then reside? 

A. I should have said that he resided near the carding-mills if 
counsel had not said to-day that he moved down into the village. 

X Q. 258. From your office in the village how far was it to his 
place near the carding-mills ? 

A. About half a mile. 

X Q. 259. On reflection, do you not now remember that Colonel 
Green lived in the village in a place then owned by Daniel Brad- 
ford, where the Masonic Hall block now stands? 

A. I have not the least recollection of it. 

X Q. 260. If he did live there from April, 1862, and until the 
spring or summer of 1863, were you a frequent visitor at his house? 

I think I must have been, but I have no recollection. 

X Q. 261. After your return in 1862 did you not learn of and 
frequently see driven wells ? 

A. Some time after 1862 I did. 

X Q. 262. Do you remember of seeing any in that year or know- 
ing of any? 

A. No, sir. 

X Q. 263. Did you see the driven well made by James Suggett in 

front of the engine-house ? 
2318 A. I did see him putting it down; that I remember dis- 
tinetly. 

X Q. 264. You could see that plainly from your office, could you 
not? 

A. Yes. 

XQ, 265, Did you frequet \tly see a lange crowd of people around 
it while they were driving it' 

l do not remember 

\ W. 2 YoG, W a did YOU see 

A. | saw May, James Suggett ob driving & pipe inte the ground, | 
think, witha sledge or maul, 

X Q. 267. And was he to work at that for a number of days 

l think so. 

X Q. 268. At or about that time did you not hear or know that 
these driven wells were going into public use and had become a 
common and public thing in the village ? 

A. 1 think not at that time. . 
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X Q. 269. Will you swear positively that that is not so? 

A. I will not. 

X Q. 270. When was it that this squad drill at which this con- 
versation took place occurred ? 

A. I should put it between the 20th and 25th of September, 1861, 
but I might be mistaken a few days. 

X Q. 272. Do you profess to swear positively that you have given 
the exact language used by Green on that occasion ? 


A. No, sir; I did not on my direct and do not now profess to ws 
give the exact language. -- 
X Q. 273. Was not this the language that he then used: “ Take 
a bar, drive it into the ground, withdraw it, then insert a pipe, and 
then put in a pump to draw the water?” 
A. That may have been the language; that was the idea, except 
putting in the pump, which should have been “ put on the pump.” 
X Q. 274. Will you swear positively that he said “put on a 
pump ?” 
A. No. 
X Q. 275. You were not quartermaster at the time of the conver- - 
sation, were you? 
2319 A. I think not. 
X Q. 276. Will you swear that you were ? 
A. I will not. 
X Q. 277. Then what do — mean when you swore on vour direct wa 


that Green turned to you and said, “ Quartermaster, you provide 
transportation ?” 

A. I mean that from the time it was decided that the regiment 
was to be raised it was understood in the regiment, and more espe- 
cially by myself and Colonel Green, that I was to be the quarter- 
master of the regiment, and I was so called, and immediately on the 
regiment coming together, or the nucleus of it, I was detailed to that 
duty. 

X Q. 278. How soon after this conversation with Green was it be- + 
fore the experiment took place at his house ? | 

A. | have not the least idea. 

X Q. 279. How long was it after the talk before you walked down 
with Mudge, as you have testified ? 

A. That was the same day the well was put down. I have noth- ~- 
ing to fix that date on my mind; if I were to guess I should guess 
from two to four weeks. 

X Q. 280. Did you see that experiment made at Green’s house, or 
any part of it? 

A. No. eS 

X Q. 281. Did you see any of the tools there used ? 

A. Nothing but that thing which imitates a saw-horse, only taller, 
which they said had been used for putting the well down, and I 
think I saw the pipe sticking out of the ground. I cannot say 
whether there was a pump on or not. : 

X Q. 282. Do you have any distinct recollection of that pipe you 
saw sticking out of the ground ? j > 

A. Not so as to deseribe it; I saw it there. 
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X Q. 283. Where was this with reference to the creek on Green’s 
premises ? 

A. It was near the little brook which runs on the west side of the 
house and on the east side of the brook twelve or fifteen or twenty 
feet from the road fence. 

X Q. 284. Did you go up to this pipe sticking out of the 

ground ? 
2320 A. No; I did not. 
X Q. 285. Then you only saw this pipe from the road ? 

A. That is all; I should think I was perhaps two rods from the 
pipe when [ saw it; I do not know anything about the depth of the 
10le or the size of it or the condition of the earth around the pipe, 
or whether or not water could be seen around the pipe in the hole. 

X Q. 286. Then you do not know whether or not any pump was 
to be used on this pipe you saw sticking out of the ground there or 
not, do you? : 

A. Not of my own knowledge. 

X Q. 287. Did you not understand that the tin pipe you saw stick- 
ing out there was a tin pump of itself? 

A. I did not so understand it. 

X Q. 288. Did you not see a spout and a funnel-shaped top to it? 

A. As I said before, I have no recollection of the appearance of 
that pipe so as to give any sort of description ; [ only remember that 
I saw something sticking out of the ground. 

X Q. 289. Who do you understand made this experiment at 
Green’s house ? 

A. I understood that the gentleman we called Lieut. Mudge took 
part init; I never understood whether he did it alone; [I did un- 
derstand he superintended it. 

X Q. 290. Do you understand that this was the only experiment 
made at Green’s house ? 

A. It is the only one that [ remember of. 

X Q. 291. What do you know about the so-called driven well on 
the fair ground ? 

A. I simply know that I understood there was a driven well there ; 
I think I drank from it; I cannot tell who put it down nor when it 
was put down, nor exactly where, nor the process of putting it down, 
and the recollection of it at all is very dim, and I do not recollect 
what I saw when I drank from it ; the one I refer to was in the mess- 
room; I do not understand there was more than one driven well 
there. 

X Q. 292. Did you furnish any transportation for driven-wel! 
tools, so called ? 

A. There was none furnished specially for tools. 
2321 X Q. 293. Do you remember of seeing any machinery for 
making driven wells or other tools ? 

A. No, sir; I do not think any were taken; I had charge of the 
transportation and would have been likely to know it. 

X Q. 294. Were these kind of wells called driven wells at that 
time? 

A. I do not remember of having heard any nanie applied to them. 
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X Q. 295. Did you ever hear the name artesian wells applied to 
them at that time or subsequently up to 1864 or 1865? 

A. I have heard them ealled, I think, artesian wells, but whether 
before that time or since I cannot tell. 

Proceedings adjourned until 7 o’clock p. m. 

7 O'CLOCK P. M. 
Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of Abram P. Smitu resumed by Mr. Suc- 
GETT : 

X Q. 296. How far was it from Green’s house, near the carding- 
mill, to the camp ground ? 

A. About a third of a mile, I should think. 

X Q. 297. What was the distance from your office across the street 
to the engine-house ? 

A. About three or four rods. 

X Q. 298. In passing from Green’s residence, near the carding- 
mill, to the post office by the usual traveled route, would one have 
to pass by the place where this well was made in front of the engine- 
house ? 

A. Yes, sir. 

X Q. 299. It was in the summer time that Suggett made this 
driven well in front of the engine-house, was it not? 

A. That is my recollection. 

X Q. 300. What do you say as to the year that Suggett drove 
2322 this well in front of the engine-house, it being the first, or 
about the first, that you ever saw? Please state. 

A. 1 cannot give any idea of the year. I have no known data 
with which to associate that event. 

X Q. 301. Supposing that Col. Green lived in the Bradford House 
from April, 1862, until the summer of 1863, how far would it be 
from that place to the place where Suggett made this well in front 
of the engine-house ? 

A. About ten rods. 

X Q. 302. And at that time would it bein plain sight of the Brad- 
ford House? 

A. Yes, sir. 

X Q. 303. Was the place where Suggett made this well on the 
outside of the sidewalk and in the traveled part of the street? 

A. I think so. 

X Q. 504. Main street, on which this well was made by Suggett, 
was the principal street of the village at that time, was it not? 

A. It was. 

X Q. 305. What was the size or population of Cortland village 
from 1862 to 1864? 

A. I should say from 3,000 to 3,500. 

X Q. 506. You are the owner of some territory under this N. W. 
Green’s patent, are you not? 

A. I think Iam not; a deed of a county, I think, was given to 
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me of Ozark county, New York. I have been over a good share of 
the State and have been unable to find any such county. 

X Q. 307. Will you swear that this deed is for this county which 
you have named? 

A. I will not; except that my son so informed me to-day. I sup- 
posed it was Ozark county, Missouri. 

X Q. 308. Colonel Green gave that deed to you, did he not? 

A. Yes, sir. 

X Q. 309. At one time in 1872 or 1873 or thereabouts were you 
on friendly and intimate terms with William D. Andrews’? 

A. I don’t know what year I became acquainted with him; ever 

since then I have been on friendly terms, but not intimate. 
2325 X Q. 310. Did you not, while acting as a probate court, at 
the court-house in this village, in 1875 or 1874, frequently 
invite and have William D. Andrews sit beside you on the bench ? 

A. I do not remember of his ever sitting upon the bench beside 
me; he might have done it. 

X Q. 311. Will you swear that he did not? 

A. I will not. 

X Q. 312. From 1862 to 1866 what were the number of courts of 
oyer and terminer held a year in this county’ 

A. I think only two. : 

X Q. 313. Was Colonel Green ever prosecuted for any alleged 
criminal offence, except the McNett affuir, in Cortland, from the time 
he moved here until the time he left? 

A. Not to my recollection. 

X Q. 314. Where did Colonel Green live in the village of Cortland 
when he first moved here? 

A. The only place that I have any recollection of his living at all, 
here in the villa e, was there at the carding-mill. I did not know 
Green when he first came here. 

X Q. 315. These various matters that you have testified here 
about, in reference to this case of the People vs. Nelson W. Green, 
are matters of public record and are contained in the county clerk’s 
office, about four or five rods from the place where this testimony 
is being taken, and are accessible to the complainants, and certified 
copies can be obtained there ; is this not so? 

A. I suppose the records of the court of oyer and terminer are in 
the clerk’s office within four or five rods of this place; they are open 
for the inspection of any respectable lawyer or other person,and I sup- 
pose certified copies can be obtained by any person; they should show 
when this case was called up in court, what disposition was made of 
it, when the case was tried and how long, and what decision was 
made, and any bail that was given and the amount of it, but they 
will not show the preparation made for the trial. 

X Q. 316. Will the files of that county clerk’s office contain 
2324 the original affidavits and papers made and used to put this 
case over from time to time, as you have stated ? 

A. They should; but very often those affidavits are not filed 
unless by order of the court. 
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X Q. 317. Is it not a statute of the State of New York that such 
papers are required to be filed with the clerk? 

A. I think there is such a statute. 

X Q. 318. And you do not know, of your own knowledge, but 
what all the papers used in this case are on file there, do you? 

A. No, sir. 

X Q. 319. It is a statute of the State of New York, and was from 
1861 to the present time, that a justice of the peace was obliged to 
keep a written docket of all civil cases before him; is it and was 
it not? 

A. Yes, sir. 

X Q. 320. And in such docket the justice must record or make an 
abstract of all proceedings had before him, giving the dates, time of 
adjournment, on whose application, trial, and all the other proceed- 
ings in a suit, from its commencement to its close, including the 
judgment rendered ; is this not so? 

A. I think from your statement in this question you have shown 
yourself quite well read in the law applicable to justices’ courts in 
the State of New York, as laid down in the statutes of the State, and 
the practice as settled thereunder. To the balance of the question I 
answer yes. 

X Q. 321. Is it also a statute, and has such statute been in force 
since 1861, requiring any justice of the peace of any town in any 
county of the State, after the expiration of his term of office, or when 
his office becomes vacant by any other reasons, to file his docket and 
all other papers of his office with the town clerk of the town, where 
said docket and papers are to be safely kept by the town clerk, open 
and accessible to the public, from which transcripts or certified 
copies may be obtained by application ; is this not so? 

A. I am aware that there is such a statute as to dockets, but I am 

not aware that it extended to all the papers. 
2525 X Q. 522. In testifying here as to these justices’ suits, have 
you seen or examined any of the dockets of the justices be- 
fore whom the same were tried ? 

A. No, sir. 

X Q, 323. From 1861 up to 1867 what was the original jurisdic- 
tion of a county court in this State? 

A. It had jurisdiction of a good many cases; T could not tell 
them all, 


Redirect examination 
RN. DQ. 82h Th speaking of the drill squads that were enganiged 
ULE in the fallet Use, Vou have Rebel that there were certain 
POrsahs WW ha acted as afticers, beohding yourself Were YoU atvally 
called and addressed by the name of office by members of the dell 
squad from tts beginning? 

A, T cannot say we were from the beginning; but when it became 
settled what offices we were to hold we were addressed by our titles 
of ottice. 

Rt. D. Q. O26, Can you state about when that was settled ? 
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A. As fast as it became determined what offices we were to hold 
we were called by our titles. 

R. D. Q. 326. From the time that you saw the driven well on the 
fair ground, and the one at Green’s house, referred to in your testi- 
mony, had you seen a driven well, to your knowledge or recollec- 
tion, down to the time that you saw Suggett driving a pipe by the 
engine-house ? 

A. I do not remember of having seen any between those dates. 

R. D. Q. 327. Do you know how the driven wells are made that 
are now commonly in use here in Cortland ? 

A. I have seen several of them put down, and I know how they 
were put down. 

R. D. Q. 328. Was the process that Colonei Green described, as 
you have stated, for obtaining water, the same process as was used 

in making those wells which you have seen put down? 
2326 A. I think it is the same process, with this exception: 
Green proposed to drive down a bar, take it out and insert a 
pipe, while the process, as [ have seen it used here, is to drive down 
the pipe itself in the first instance. 

R. D. Q. 329. You have stated on your cross-examination that 
Colonel Green was at your office frequently during certain years 
and read the war news from the newspapers, and would discuss 
sometimes with you and question in regard to it; and would he gen- 
erally, in connection therewith, run off into his troubles in relation 
to his being colonel and the McNett affair? Please state generally 
how that was. 

A. He did very frequently doso. It was asort of habit with 
him, when he talked for any considerable length of time about the 
war, to run off upon the subject of the attempt to dismiss him, and 
then he very often discussed the law on that subject, as to the power 
of the Governor to dismiss him without atrial. Very often he would 
have up the question of discipline of men, and that would bring up 
the MeNett affair sometimes. 

R. D. Q. 330. Do you remember of Colonel Green’s stating to 
Lieutenant Mudge, prior to the making of the driven well at Green’s 
house, that “ you (Mudge or Lieutenant Mudge) are an ingenious 
man; you get up something and try the experiment,” or something 
to that effect ? 

A. Yes, sir. 

R. D. Q. 331. That was said in reference to what? Please ex- 

plain 
W227 A. With reference to putting down these wells wherever 
we should stop in the army. My best recollections Chat that 
was said at the same time that he spoke concerning hew wells night 
be put down-=2 mean at Squires: Hall, but that T oannot be certain 
of, 

RK. DQ. S82. Hew many days did the teal of the indictment 
against Colonel Green consume ? 

A, It commenced Monday, April S0th, 1866, and ended Saturday, 
May Sth, 1866, 
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Proceedings adjourned until 10.50 o'clock a.m, at the office of the 


_ 


county judge and surrogate, at Cortland village, N.Y. 


10.380 O'CLOCK A, M. 
Convened pursuant to adjournment. 
Present: Noah J. Parsons, for complainants, and John W. Sug- 
gett, for defendant. 
Defendant’s counsel states that Irving H. Palmer, Esq., has re- 
quested him to appear specially in his place and stead this morn-. 


ing. 


Anram P. Surri is here produced by the complainants for further 
cross-examination, 


2330 Proceedings adjourned until 1.50 o'clock p.m. 
233 1.30 o’CLocK P.M, 


Convened pursuant to adjournment. 
Present: Noah J. Parsons, for complainants, and John W. Sug- 
gett, for defendant. 


Defendant's counsel states that Irving H. Palmer, Esq., has re- 
quested him to appear specially in his place and stead this after- 
noon. , 


ABRAM P. Situ is here again produced for further examina- 
tion. 


Complainants here state that the redirect examination of the wit- 
ness is closed. 

Defendant's counsel here states that he enters upon the recross- 
examination of this witness conditionally, as heretofore stated. 


R. X Q. 335. On which side of the house did you see the saw- 
horse where they had been making the experiment at Green’s ? 

A. I think it was on the west end of the house. 

R. X Q. 334. And there was where you saw the pump or pipe 
sticking up out of the ground, was it not? 
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mm walking down with Mudwe that night vow said t bie that pew 
haps they might gee water eat of a hole made dy the side of a creed, 
or im sudstancs, that the location af the well thea detag fresh tn vour 
mind, are vou confident and fally positive that you have given its 
location » 

A. Lam contident that I have given its location as I remember it, 
but | may be mistaken as to its location. 

R. A Q. 338. Is your recollection as clear that you saw the saw- 
horse, as you have testified, as anything that you have testified to 
on this examination ? 

A. No, sir. 
2332 R. X. Q. 339. When did this conversation take place with 
Mudge? 

A. I could not tell the day or even the month; it was after the 
26th day of September, and before the 18th day of December, 1861, 
and a considerable time before this latter date; [ think it was the 
latter part of September or fore part of October. 

R. X Q. 340. Where did this conversation with Mudge take place ? 
Fix the location. 

A. It was in the highway just southeast of Green’s residence and 
along near the bridge and over the bridge near the raceway, and 
near Mr. Dibble’s residence. 

R. X Q. 341. Who was present besides yourself and Mudge? 

A. I remember no one. 

R. XQ. 342. What did you do that day? Tell a specific act that 
you did which you are willing to swear positively to. 

_ A. DT remember no specific act done that day, except walking down 
from the camp-ground to the village at the time of the conversa- 
tion. 

R. X Q. 343. You do not swear positively, do you, that you have 
given the exact language used by yourself and Mudge on that oc- 
casion ? 

A. I do not. 

R. X Q. 344. Will you swear positively that you have detailed 
the conversation with Mudge on your examination in this case as 
you did in 1866? 

A. I cannot swear how I detailed it in 1866; I have detailed it 
now as I recollect it. 

R. X Q. 345. If you detailed it then materially different from 
what you have now, which of the statements will you adhere to? 

A. I should think I would have remembered it better in 1866 
than now. 

R. X Q. 346. And will you adhere to your testimony then given? 
A. I will adhere to that as being my recollection at that time 
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and to this as being my recollection now; I will not adhere posi- 

tively to either if there is any difference; I might be mistaken as 
to words. 

2333 R. X Q. 347. Do you wish your last answer to apply also 
to the conversation that Colonel Green had about making 

the well at Squires’ Hall? 

A. Yes, sir. 

R. X Q. 348. It is now about nineteen years ago since this con- 
versation at Squires’ Hall, is it not? 

A. I should say within a month of that. 

R. X Q. 349. And during that nineteen years constant and press- 
ing and professional and official duties have consumed most of your 
time; is this not so? 

A. Yes, sir; I have had a very active and busy life. 

R. X Q. 350. And do you now state that you are not mistaken as 
to whether or not Green stated in that conversation that a pump 
was to be attached to the pipe? 

A. I think I am not mistaken in saying that he said a pump was 
to be put upon the pipe; whether he said on the pipe or in the pipe 
[ am unable to say. 

R. X Q. 351. Supposing that the tubing that was furnished for 
the purpose of being taken with the regiment, as you have testified, 
was made of sheet-iron or zine, in lengths of about two feet each, sO 
as to be put together like ordinary stovepipe, and about two inches 
or two and a half in diameter, and that the testimony of Colonel 
Green is that an ordinary boat pump was to be used therein, would 
you be positive that the pump was to be put on the pipe ? 

A. No, sir; in that ease I should say that the pump was to be put 
in the pipe; but, as I remember, there was no pipe furnished, and 
no clear description of it o1Ve n, that I understood. 

R. X Q. 352. Assuming that Mudge, subsequenily to this experi- 
ment at Green’s house, in making experiments for the purpose of 
testing this method of obtaining water, and up to the fall of 1862, 
made his experiments and wells in substantially the following 
manner: by driving or forcing a rod of iron into the earth, and 
lining the hole made thereby with sheet-iron tubing, as stated in the 
preceding question, and mserting within this sheet-iron tubing ¢ 
pipe, with a pump attached, or an ordinary boat pump, would this 
shake your recollection as to Green’s saying that a pump was to be 

put on the pipe ? 
2334 A. That alone would not. 

R. X Q. 553. Will you swear that you have not blended 
your present knowledge of the manner of making driven wells with 
the statement of Green at the time, and thus confused the two as to 
what was really said? 

A. I do not think [ have; I may put more stress on the word 
“on,” when [ say “put a pump on the pipe,” by reason of my sub- 
sequent knowledge. 

R. X Q. 3d4. What were the newspapers published in this village 
in 1859? 
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A. I do not know; there has been a brood of them, and I cannot 
tell when they were started nor when they collapsed. 

R. X Q. 355. Permit me to refresh your memory. Were there 
not two papers—the Cortland Gazette, edited by Charles P. Cole, 
and also the Republican Banner, edited by E. D. Van Slyck and 8S. 
D. Hitchcock ? 

A. I think the two papers named by you were published here in 
1859, and represented the two political parties mentioned in your 
question, as therein stated. I know that Charles Parley Cole pre- 
tended to edit the Gazette, and think the Banner was at one time 
edited by Edward D. Van Slyck and Stephen G. Hitchcock, but 
whether Hitchcock was in in 1859 [ am not certain. 

R. X Q. 356. How long did these papers continue to be published 
thereafter ? 

A. I cannot tell the number of years. 

R. X Q. 357. Permit me again to refresh your memory. Did not 
these papers continue to be so published until 1861, when the war 
broke out, when they were merged together and made a Republican 
newspaper called the Gazette and Banner and edited by Charles P. 
Cole? 

A. They did continue to be run separately until the war broke 
out and some time after. Van Slyck went to the war in the Sey- 
enty-sixth Regiment New York Volunteers; Parley Cole pretended 
to be converted to Republicanism; the papers were consolidated 
under the name of Gazette and Banner, and as such were for a time 
edited by Charles P. Cole, but I have no recollection of the date of 
said consolidation; I think it was about the time we went to the 

war, 
2335 R. X Q. 358. Did not the Gazette and Banner continue to 
be the only newspaper published in Cortland village during 
the years of the war? 

A. I think so. 

R. X Q. 359. You were a regular subscriber to the Gazette and 
Banner during the years named, were you not? 

A. I cannot swear positively, but I think I did not take the Ga- 
zette and Banner while Cole was running it, because | did not like 
him; I might have done so, it being the only village paper. 

R. X Q. 360. Charles P. Cole, mentioned above, is dead, is he not? 

A. Yes, sir; so I understand. 

R. X Q. 361. When do you understand the publication of the 
Gazette and Banner ceased ? 

A. From reading “The Historical Atlas of Cortland County ” I 
am satisfied it ceased in 1869; I have no personal recollection of the 
subject. 

R. X Q. 362. Did you know Frank D. Wright while he resided 
here? 

A. I did. 

R. X Q. 363. And did he reside in the family of Col. Green? 

A. If he did I have either no recollection of it or have no knowl- 
edge of it. 
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R. X Q. 364. Do you not remember of seeing him at Col. Green’s 
frequently ? 

A. I do not. 

R. X Q. 365. Will you swear that he did not board at Col. Green’s 
house ? 

A. I will not. 

R. X Q. 366. What part of the town of Cortlandville, in this 
county, is the village of Cortland, and how was it in 1861 and down 
to 1864? 

A. I never measured either the town or the village; I do not 
know how big the village is. 

R. X Q. 367. Do you hold in your hand now “The Historical 
Atlas of Cortland County,” upon which you relied in giving an an- 
swer to a question a short time ago? 

A. Yes, sir. 
23936 kt. X Q. 368. Will you now look at the map of the town of 
Cortlan dville in said atlas, and will you compare the size of 
the town of Cortlandville with that of the corporation of Cortland 
village by counting the lots, which are a mile square and are known 
as sections ? 

A. There seems to be a little over fifty-two lots in the town, and 
of that the village covers about four, being a ratio of about one- 
thirteenth. 

R. X Q. 369. And prior to 1866 did the corporation of Cortland 
village consist of but one lot ? 

A. You seemed to have looked it up with reference to asking 
these questions; I have not, and cannot tell. 

R. X Q. 370. Will you now look in the Session Laws of 1866, 
which is in your office here, and see if this village was not then en- 
larged ? 

A. I will not, unless compelled to-do so. 

R. X Q. 371. Then I understand that you refuse so to do, although 
the information is within five feet of you, and you have been re- 
spectfully asked to examine the same; is this so? 

A. I cannot tell what your understanding of the matter is, but 
the fact is this: After an examination of nearly four days and one 
night, during all of which time I have been kept from the per- 
formance of my official duties, much of the time for the apparent 
purpose of killing time, [ most respectfully but firmly ins to 
brief up the statutes of the State of New York for the learned gen- 
tleman who is the author of my torture. 

R. X Q. 372. Do you refuse to answer my last question and pro- 

duce the information asked for in it? Answer yes or no. 
9337-2340 A. I do not; the book is here and you can consult it, 

but'I do not propose to brief up the law after having 
sworn to all the facts connected with the history of the village, or 
nearly all. 

R. X Q. 387la. Do you refuse to furnish the information asked 
for? Answer yes or no,and please do not make any voluntary state- 
ments. 
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A. I will testify to all facts within my knowledge or recollection, 
but getting up from my sick bed, as counsel knows I did yesterday, 
I will not brief up the law. 

R. X Q. 372a. Did I ask you to come here this morning to be ex- 
amined, or to get up from a sick bed? 

A. No, sir; not that I recollect. 

R. X Q. 373. Then will you please answer my question ? 

A. I will not other than I have. 

R. X Q. 374. Then do you refuse to turn to the statute and say 
from it whether or not the village was then enlarged ? 

A. Yes. 

R. X Q. 375. And you so refuse, absolutely and unqualifiedly, do 
you? 

A. Yes, unless 1am compelled to do so by the court, or have a 

retainer for looking up the law. 


2541 OFFICE OF County JUDGE AND SURROGATE, 
MaIN STREET, CoRTLAND VILLAGE, New York, 


me <y 


Monpbay, September 20th, 18S80—7.30 o’clock p. m. 


Convened at above time and place pursuant to agreement of coun- 
sel present. 


Complainants appear by Geo. L. Waters, Esq.; defendants ap- 
pear by John L. Suggett, Esq. 

ABRAM P. Situ produced for further cross-examination. 

sy Mr. SuGGetr: 

X Q. 376. Please give the exact date of the shooting of McNett. 

A. December 6th, 1861. 

X Q. 377. After Colonel Green was relieved, for the time being, 
from his command for that shooting when and where was he restored 
to his command ? 

A. On the 28th day of December, 1861, at Albany. 

X Q. 378. And was he so restored after a hearing before a court of 
inquiry convened for that purpose ? 

A. Yes, sir. 

X Q. 379. And did he subsequently remain in command of that 
regiment until relieved at Washington, about the 19th day of March, 

1862, when he was arrested ? 
2342 A. Yes sir. 

X Q. 380. And after his being sent home in April, 1862, did 
he have anything more to co with the 76th regiment, and who suc- 
ceeded him in command? 

A. He did not, that I know of; Lieutenant Colonel Shaul suc- 
ceeded him in command. 

X Q. 381. And was Colonel William P. Wainwright subsequently 
made colonel of that regiment, and did he afterwards command it? 

A. Yes, sir. 

X Q. 382. Were you present in Albany on the 17th of January, 
1862, when Colonel Green made a speech in behalf of the regiment 
in reference to a flag presented by Mrs. Campbell ?- 


872 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


A. Yes, sIr. 

X Q. 383. How did you consider that speech, as to merit, ete.? 

A. It had the merit of expressing a promise of valiant service in 
a patriotic cause, 

X Q. 384. No plea of mental aberration or of insanity was inter- 
posed or put in by Green in defence of the indictment against him 
for shooting McNett ? 

A. No, sir. 


Cross-examination of this witness closed. 
Redirect examination: 


R. D. Q. 385. State what you know concerning the habits of Col- 
onel Green in relation to the use of alcoholic stimulants and tobacco. 

A. I have no recollection of ever seeing or hearing of his ever 
using a drop of alcoholic stimulants or any tobacco. 


Redirect examination of this witness closed. 
Recross-examination : 


R. X Q. 386. Do you swear positively that he did not 
2343-2354 use the articles mentioned in the last question, or either 
of them ? 
A. I will not. 


Examination of this witness closed. 


A. P. SMITH. 


Sworn and subscribed before me this 20th day of September, 1880. 
[SEAL | (S’g'd) M. STANLEY BLERCE, 
Notary Public. 


[SAL | (S'e"d) M, STANLEY BLERCE, 
N wary Publee. 


Further proceedings under this notice are here adjourned sine die. 


2355 Aveust Ltru, 1880—9 o'clock a.m, 
Case called, and plaintiff’ appear by Hon, Milo Goodrich ; 
defendants do not appear. 


Cuancies C. Taytor, being duly sworn in the case of “ William 
D.-Andrews ef al. v. George Leland et al,” and being also duly sworn 
in the case of “ William D. Andrews et al. v. George Leland,” sepa- 
rately, testified as follows : 

Q. 1. State your name, age, occupation, and residence. 

A. Charles C. Taylor; age, 58; occupation, drover; residence, 
Cortland. 

Q. 2. Are you a member of the local board of managers of the 
State Normal School here in Cortland village; and, if so, how long 
have you been? 

A. Yes, sir; I have been such since its commencement, eleven or 
twelve years ago. 
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Q. 3. Did you reside here in Cortland during the late war of the 
rebellion ? 

A. I did, sir. 

Q. 4. Did you have knowledge of the organization here of the 
76th Regiment of New York Volunteers, under Colonel Nelson W. 
Green, in the year 1861? 

A. I did. 

Q. 5. Were its quarters upon the agricultural fair grounds here 
near the village? 

A. Yes, sir. 

Q. 6. Did you interest yourself in its organization ? 

A. I felt interested in it. I talked about it and encouraged it as 
much as I could. 

Q. 7. Were you at that time acquainted with Colonel Green; and, 
if so, how well acquainted with him ? 

A. Yes, sir; I was acquainted with him. I had seen him before, 
but my acquaintance with him grew more on account of his rela- 
tions with the regiment? 

Q. 8. Do you know anything about, if so, what do you know, as 
to his having invented or discovered the new method of well making 
which has since come to be known as the driven well? 

2356 A. He told me that he had discovered a way of getting 
water for his well that they couldn’t poison. 

@. 9. About what time was this? 

A. About the fall of 1861. 

Q. 10. Did he describe the way or process of making a well ? 

A. By driving a gas pipe into the ground and putting a pump 
on it. 

Q. 11. Were you aware of where his first experiment was made 
and when and where his second experiment was made and when ? 

A. I knew there was one made down by his house and one on 
the fair ground where the regiment was, but which was put down 
first T can’t now tell, 

Q. 12. Were they both put down while the regiment remained 
here on the hur ground in the fall of LSG1, can you say 

A, They were. 

Q. 18. How familiar had you become with the country and people 
in the towns of Cortland county and the surrounding country, both 
in this and in other States, prior to the fall of 1861? 

A. I have spent most of my time buying stock, and consicer 
myself quite familiar with the country and people in this locality, 
and also in parts of Pennsylvania, Ohio, and Massachusetts, and 
this for twenty years previous to 1861. 

Q. 14. State whether, in the course of this business, you had or 
not become familiar with the people in the town of Preble, in this 
county, and whether you knew and had dealt with Moses and Wil- 
liam ‘Tallman, of that town, prior and up to the fall of 1861. 

A. IL had. 

Q. 15. Now, Mr. Taylor, up to the time that you say that Colonel 
Green explained to you his process of making a well, as you say he 
did in the fall of 1861, had you ever known or heard af a well made 

110—16 
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by that process, or in that way, either in Cortland county or else- 
where 

A. I had not 

Q. 16. Where was Colonel Green when he explained his method 

of making a well? 
23500 A. Ilere in the Village. 
Q. 17. Do you remember to have been at the well on the 
fair grounds about the time of its construction ? 

A. | do. 

Q. 18. Who was with you ? 

A. Colonel Green sent up a boy there to show me the well. 

Q. 19. Was this on an occasion when you were visiting the regi- 
ment, and what in the meantime was Colonel Green doing ? 

A. I went to see the well more than anything else; it had just 
been announced; Colonel Green was at the time supervising the 
drilling of his men. 

Q. 20. State whether you yourself pumped any water from the 
well at that time or saw it done 

A. | pumped it myself. 

Q. 21. Did Colonel Green at any time say anything as to his In- 
tentions of getting a patent for this method of well making which 
he explained to you? If so, state when it was and what he said on 
that subject. 

A. That day, when I came back from looking at the well, I said 
to him it appeared to be a success; he said he intended to make a 
fortune out of it when he had time to give attention to it; my im- 
pression is he said when the war. was over. 

Recess taken to 2.50 p. m., August 14, 1880, at same place. 

Avucust 14, 1880—2.50 o’clock p. m. 

Parties appear. 

Hon. Milo Goodrich appears for complainants; defendants do not 
appear, 

Examination of Cuarves C. TayLor resumed : 


Q. 22. What can you say as to the devotedness of Colonel Green 
to the business of completing the busines- organization of his regi- 
ment at that time and afterwards? 

A. I thought he was as much devoted as any man I ever saw 

during the war. 
2358 Q. 23. How much of his time did he give to it, according 
to your observation ? 

A. I think all of it. 

Q. 24. Going back to that period of time and recalling the state 
of things here in Cortland as then existing, what do you say as to 
there being prevalent here two parties—one in favor of supporting 
the Government and in suppressing the rebellion, the other what 
was then known asthe “copperhead” element, or sympathizers with 
the rebellion ? 

A. Such parties existed here; there was a considerable element 
here of that kind—parties opposed to the war and to raising troops 
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and rejoicing at Union defeats, some of them being prominent citi- 
FOCUS, 

Q. 25. On which side and how prominent on that question stood 
Colonel Green 

A. He was on the side of putting down the rebellion; he was 
rather at the head of the Union element. 

Q. 26. Do you or not know whether he had incurred, by public 
denunciations of the so-called copper-head element of society here, 
any special hatred on their part? 

A. He was in the habit of denouncing them in plain words pub- 
licly, and they had special hatred to him, which they expressed pub- 
licly 

(). 27. Did you know of his shooting McNett, a captain of a com- 
pany in his regiment then being formed, for his (MeNett’s) being 
connected with an alleged mutiny in the camp of the regiment and 
for his open disobedience of the colonel’s orders within the camp of 
the regiment ? 

A. I knew it from public notoriety at that day. 

Q. 28. Now, without undertaking to decide the propriety or im- 
propriety of that act on the part of Colonel Green, what can you say 
as to the results of it to Colonel Green in respect to any troubles 
which arose from it to him? 

A. It resulted in his suspension from the command of the regi- 
ment,and Colonel Wood put in command of the regiment. He was 
arrested by the civil authorities here. The regiment went away from 

here shortly after that to militdry camp at Albany or Troy, and 
9359 Colonel Green went with them, and, I think, under arrest, 

mes at Albany he was the subject of a military court of in- 
quiry, and he was there restored to his command and thence went 
to Washington, where he was again put under arrest, and finally 
returned to Cortland. 

Q. 29. Do you know anything about whether he was rejected 
from his church? 

A. He was rejected from the communion with his church, | 
think. 

(). 30. Do you know whether or not he appealed to the bishop? 

A. I do not. 

Q. 31. Do you know anything about his being sued for expenses 
of the regiment? If so, state. 

A. Elijah Wheeler told me he sued him for a livery bill. 

(). 32. Following the affair of the McNett shooting, what can you 
say as to the sts ite of public feeling here towards Colonel Green grow- 
ing out of it; how soon did it begin after that affair, how long did 
it continue, to what extent, and how bitter in the community did 
it prevail? State what you know in response to this question. 

A. I know people were very much excited ; some very well-mean- 
ing men were opposed to him, and there was a strong prejudice 
against him until his trial occurred and the testimony was given; 
my recollection is that the tria! was in April, 1865 or 1866. 

Q. 33. State more fully, if you can, the extent and the bitterness 
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of the feeling that was extended to ¢ olonel Green in consequence of 
th: A shooting. 

It was very bitter; nothing like it ever occurred in this place 
Pe I have lived here; it was very general and very bitter until 
the time of his trial, when certain generals testified in his favor 
in a manner that modified very much public sentiment here in his 
favor. 

Q. 34. Can you give the names of the military men who appeared 
as witnesses for him on that trial? 

A. General McDougall, General Doubleday, General Robinson, 
General Davies; I understood they were detailed by the President to 
come and give their evidence. 

Q. 35. What do you know of the condition of Colonel 

2360 Green as to his ability and the fact of his attending to any 

other business than those growing out of his military troubles 

from the time of the occurrence of the McNett affair down to the 

time of his trial and acquittal upon the trial of his indictment here 
in Cortland ? 

A. He appeared more depressed and was inclined whenever I saw 
him to talk only of his military troubles, 

Further examination postponed until] Monday, August 16th, 1880, 
at 2 o clock p.m 

Monday, August 16th, 1SS0, 2 o'clock p. m.—Complainants appear 
by D. L. Hurlbut and Hon. Milo Goodrich ; defendants do not ap- 
pear 
Examination of Cuarves C. Taytor continued : 

Q. 36. Do you know of Colonel Green’s attending to business to 
any extent other than that growing out of his military troubles from 
the time that he left Cortland with his regiment, in the fall or early 
winter of 1861, down to the time of his trial on the indictment in 
April, 1865, or 1866, as you say? If so, state to what extent, if any. 

A. _don’t think he had any. 

Q. 37. After his return in the spring of 1862 to Cortland was he 
abeent f from home at Washington and other places, more or less ? 

A. I know he was from home looking after military matters, but 
where he went I cannot say. 

Q. 58. Was he only casually or was he much away from home 
during that period ? 

A. My impression ts that he was at home most of the time; I was 
not in a situation to know how much he was gone, 

Q. 39. You speak of lis being depressed during that peried when 
you saw him. Do you know whether he associated generally or 
whether he was contined to his especial friends in his associations at 

that period ? 
2301 A. I think more particularly to his friends; once he re- 
marked to me during that period, at his house, that it was 
hard for a man to be situated as he was, having a family without 
being able to do anything. 

Q. 40. Do you know whether he sold his cow that had been kept 

at his homestead during this period ? 
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A. Yes, sir. 

Q. 41. Did he seil it himself or did he procure any one to sell it 
for him? 

A. I sold it for him. 

Q. 42. Did you sell it at his request or otherwise; and, if at his re- 
quest, for what reason did he state he wished it sold ? 

A. L sold it at his request, and my impression is that he was sell- 
ing it to support his family. 

Q. 43. Did you attend his trial upon the indictment here in Cort- 
land ? 

A. | did. 

(. 44. Were you present to hear the military gentlemen you have 
spoken of sworn in his defence ? 

A. | was. 

Q. 45. Do you recollect that the jury disagreed, and that there- 
upon, by advice of the court, a nolle prosequi was entered upon his 
indictment and he discharged ? 

A. I do, 

Q. 46. Who, according to your recollection, presided as the supreme 
court judge at that court of oyer and terminer? 

A. Judge Boardman, I think. 

Q. 47. When, according to your recollection, did the driven well 
come to be discussed here—when with reference to Green’s dis- 
charge ? 

A. I think after, more particularly. 

Q. 48. To what extent, if any, so far as you know, was the subject 
of the driven well talked about here in Cortland from the fall of 1861 
down to the close of the war, or say down to Green’s trial upon his 
indictment ? 

A. I didn’t hear much said about it until Suggett commenced put- 
ting them down under his patent; I can’t say when it was. 

Q. 49. Do you or not remember to have observed the 

2362 attempt to construct a driven well in the margin of Main 

street in front of the engine-house or anywhere near that 
locality ? 

A. The first that I remember of a well being driven there was 
when they attempted to concentrate 5 or 4 pipes three or four years 
ago to supply a fire-engine. The village fire department is now sup- 
plied entirely by driven wells, using a six-inch pipe. There are now 
distributed through the village from seven to ten of these wells, from 
which, on occasions of fire, the supply is inexhaustible. The supply 
for fire purposes for the village previously had been cisterns, taking 
their fill from rain water from the roofs. 

Q. 50. State the size of Cortland village, and state whether or not 
it is the county seat of Cortland county. 

A. About 6,000; it is the county seat. 

(S'g'd) CHARLES C. TAYLOR. 


Subseribed and sworn to before me this Aug. 16, ISSO. 


(S’g’d) FREDERICK HATCH, 
- Notary Public. 
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Proceedings adjourned, on application of complainants, to Tues- 
day, August 17th, 1880, at 8 o’clock a. m., at same place. 


9363 , AvuGust 17, 1880—S8 o’clock a. m. 
Complainants appear pursuant to adjournment. 
Hon. Milo Goodrich for complainants; defendants do not appear, 


Joun WuEELER, being duly sworn in the case of “ William D. An- 
drews et al. v. George Leland et al.,” and separately sworn again in 
the case of “ William D. Andrews et al. v. George Leland,” testified 
as follows: 

Q. 1. State your name, age, and occupation and residence. 

A. John Wheeler; my age, 72 on the 6th day of last May; my 
occupation was hotel-keeping for about 30 years; my residence is 
Cortland village at present and has been for the greater portion of 
my active life; after 1862 I resided in Solon, in this county, for 
about six years; I had some years previous to that also resided in 
Solon. 

Q. 2. While residing in Solon did you hold any public position ; 
if so, what? 

A. I was an assessor; also highway commissioner; also town 
clerk in different years and for several years. I was supervisor of 
the town of Solon in all 7 years, and the last year I was supervisor 
there was in the year 1875. 

Q. 3. How many years have you resided in Cortland since your 
last removal to your present residence here ? 

A. Since May last. 

Q. 4. Did you formerly keep the “Cortland House” in this vil- 
lage ; and, if so, for what number of years and down to what year? 

A. About 18 vears; down to, I think, 1864. 

Q. 5. Has your residence always been within the county ? 

A. It has been. 

Q. 6. For how many years have you been acquainted generally 
with the people in the several towns of the county ? 

A. TL think for 30 or 30 years. TL had kept a hotel in MeGraw- 

ville and In Solon, and for 13, as T have stated here, 
7. Were vou for the last 20 years acquainted generally 
with the people of the town of Preble, in this county? 
A. I think I was. 
Ss. Were vou acquainted with Moses and William Tallman in 
1, if for how long were you acquainted with them? 
} 


”? 


Preble; and, if so, 

A. | was pretty well acquainted with them for about 20 years. 

Q. 0. While you were keeping the Cortland House were they 
guests at your house ? 

A. They were. 

Q. 10. Now, Mr. Wheeler, down to the fall of 1861 did you ever 
know or hear of what has since then come to be known here in 
Cortland as the driven well? 

A. No, sir: I never did. 

Q. 11. Did you have knowledge in the fall of 1861 of certain ex- 
periments that were here made by Colonel Nelson W. Green in con- 
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nection with the 76th Regiment of N. Y. Volunteers, quartered on 
the fair grounds here—experiments in which Byron C. Mudge had 
some connection ? 

A. 1 did have; I remember the circumstance. 

Q. 12. Were you at that time, in the fall of 1861, keeping the 
Cortland House, with or without a partner; if with a partner, who 
was your partner? 

A. Yes; I was keeping the Cortland House at that time and had 
a partner and his name was Julius A. Graham, now a resident 
here. 

Q. 123. Did you and he furnish on the fair grounds rations for 
the regiment here, under the pay of the Government, while the regi- 
ment remained here? 

A. We did. 

Q. 13. State whether, while you and your partner were thus fur- 
nishing rations for the regiment, there was a driven well put down 
there in your cook-room ; and, if so, about what time, whether in 
the summer or fall of that year. 

A. There was a driven well put down in our cook-room ; I can’t 

say whether it was in the late summer or early fall. 
2365 Q. 14. Under whose directions was it put down? 
A. I think Colonel Green had the supervision of it. 

Q. 15. Do you know anything as to whether soldiers assisted in 
the work, under detail from the Colonel ? 

A. Ido; they were. Mudge, the lieutenant of the regiment, was 
one, and other soldiers assisted ; the men of the regiment did the 
work. 

Q. 16. State how long they were at work in putting down the 
well. 

A. Well, I think, according to my best recollection, they were 
about two days. 

Q. 17. State whether you was there and saw the work done to any 
extent; if so, what extent. 

A. Ll was probably there from one-half to two-thirds the time that 
they were putting down the well; I was back and forth from my 
hotel; Twas there when they started the sheet-iron pipe. 

Q. 18. What instrumentality did they use in putting dewn the 
well? 

A, A long bar or rod of iron, round, was used, driving that down 
with a sledge, and at the same time trying to put down the sheet- 
iron tube. 

Q. 19. Was this well put down before or after you and your part- 
ner commenced furnishing rations ? 

A. Afterwards; some time afterwards. 

Q. 20. Do you know whether the roof boards of the cook-room 
where you were had to be removed in order to work the iron rod 
down? 

A, IL do; the rod was so long that it could not be put in the ground 
without its projecting above the roof. 

Q. 21. What was the size of the sheet-iron tube that — used” 
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A ZA Do vor Know whether they succeeded mm getting the sheet- 

trom tube down to water? State, in your answer as to that, what you 
know and remember. 

2506 A. | don’t know whether they got it down to water; the 
sheet-iron pipe was In sections about two feet in length; they 

had difficulty in getting it down; they would bruise up, and whether 

they got it down to water I don’t know. 

Q. 24. What was the material and size of the pipe to which the 
pump was attached and which was inserted after the rod had been 
got down into water and was withdrawn? 

A. It was lead; I should think it was about an inch vr an inch 
and a quarter. 

Q. 25. What sort of a well was it that was thus made, with refer- 
ence to the supply of water it furnished ? 

A. It was a good well; you couldn’t exhaust it by pumping. 

(). 26. Previous to the putting down of this well how was the 
regiment and mess-room furnished with water—from what source ? 

A. Well, I believe there were two welis on the fair ground, and I 
think we had to go outside to some neighbors, and [I think we drew 
some from the creek; the regiment got their water from the same 
sources also. 

Q. 27. The two wells on the fair ground you speak of—what de- 
scription of wells were they r 

A. I think they were dug wells, with pumps inserted. 

(). 28. How deep were they, do you think? 

A. I think about 12 or 14 feet. 

(). 29. You speak of drawing water from the creek ; also of going 
outside for water for the mess-room and the regiment, prior to put- 
ting down this driven well. Why did you thus go outside for water? 

A. Well, they drawed so much from the two wells on the fair 
ground that they gave out; the water became muddy and the wells 
gave out; they didn’t furnish sufficient water. 

(). 30. What was the fact as to this driven well furnishing suffi- 
cient water or not for the mess-room and regiment? 

A. Well, I never knew it to fail but what there was water enough 

there. 
2367 Q. 31. State whether or not it was, after it was put down, 
the sole source of supply of water for the regiment and mess- 
room while the regiment remained there. 

A. Well, I should think it was; it was, as far as I know; it fur- 
nished better water. 

Q. 32. Did it ever become exhausted, to your knowledge ? 

A. No, sir; I never saw any difference in it in respect to supply- 
ing an abundance of water; it never gave out. 

(. 33. Did you and your partner remove the cook-room and this 


-yo> 


WILLIAM D. ANDREWS ET AL. VS. GRORGR HOVRY. S81 


driven well after the regiment left Cortland: and, if «@, when was 
the Treamoval mada and by who ? 

A. We did so; the regiment kf in December, T think, and we 
weearotwed 2G the spartan Rlowing—I think ia the month af April 
macar the messroom and the well. 

WQ Sh Which of vou removed the well’ 

A. I adie myself. 

Q. 35. Did you take up the sheet-iron tube that had been put 
down’ 

A. I first took the pump off, then drew out the lead pipe. 

Q. 36. State with what ease or difficulty you got the lead pipe 
out. 

A. Well, I took hold of the lead pipe and thought I could pull it 
out with my hands, and found | could not; I then wound a trace 
chain around it, and then used a handspike or crowbar and got it 
out; it was quite solid in the ground. 

Q. 37. What was the length of the lead pipe that went into the 
ground below the surface? 

A. Well, I could not tell exactly, but I should think 12 or 14 feet; 
I should think 14 feet or quite. 

Q. 38. State whether you drew up the sheet-iron pipe also, and 
what the length of that was as got up. 

A. I drew that up; I think there were two lengths of it; well, 
there was three or four feet of it both together. 

Q. 39. State whether the ground at the place where this driven 
well was put down was on a common level at the surface with the 
ground where the two dug wells you speak of were within the fair 

grounds. 
2368 A. Well, I should think it was; yet the grounds descend a 
very little from the upper to the lower well, and this was ° 
between the two; the fair grounds are about on a common level. 

Q. 40. Did you know about the affair of Colonel Green’s shooting 
Captain McNett for an alleged mutiny and disobedience of orders 
within the camp of the regiment, shortly before the regiment left 
Cortland ? 

A. I knew of it, and from public notoriety. 

Q. 41. Now, Mr. Wheeler, state generally, and as far as you know, 
the difficulties which it resulted in, in so far as they involved Col- 
onel Green, and how long they continued here, according to your 
know ledge. 

A. It caused a great deal of excitement, and, as I understood, 
caused his arrest by both the civil and military authorities; it 
awakened bitter feelings against Colonel Green, and in the surround- 
ing country; soldiers were detailed asa guard about his house 
nights; they sent right off as soon as he shot McNett and got two 
cannons from the arsenal at Truxton, and loaded the cannons with 
gravel; that feeling continued and increased, I think, until down 
to the time of his trial on his indictment; his friends became re- 
duced to a mere handful of persons about town. I heard he was 
burnt in effigy here. I suppose he was finally disfnissed from the 
service, at what period I cannot tell, and came back to Cortland, 
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and then his associations were confined to a very few friends, and 
was not much about the streets. I saw but very little of him; when 
I did see him his appearance was more depressed and not as it had 
been formerly. I don’t know how much he was absent from town 
after that. 

Q. 42. How soon after the removal of the regiment from Cortland 
was it that you began to hear about the driven well here in Cort- 
land? 

A. I didn’t hear much of it until Suggett began to put down 
wells and “Bill Winters” began to put down wells and Hunter; 
when that ‘was I cannot tell; it was some years after the regiment 
left ; I should think three or four years, or more. 


An adjournment taken until 2 o’clock p. m., August 17th, 1880, 
at the same place. 


9369 Avaust 17, 1SS0—2 o'clock p. m. 
Complainants appear by counsel, Hon. Milo Goodrich ; de- 
fendants do not appear. 


Examination of Joun Wuerner continued: 


Q. 48. Do you remember whether Colonel Green, during the put- 
ting downcof this well on the fair grounds, came there once or more 
times or not while the work was going on? 

A. Yes; | think he was there several times. 

Q). 44. What, if anything, did he do or say in reference to the 
work when he came ” 

A. Well, he made suggestions how he thought it ought to be 
done, addressed sometimes to one, sometimes to another, sometimes 
to Mudge; Mudge and he talked about it some; they were direc- 
tions in respect to the work of putting down the well; ne told Mudge 
that the way he was doing it, with the sheet-iron tube, wouldn’t 
amount to anything. 

(). 45. Calling your attention now to the sheet-iron tube, as you 
found it when you took it up the next spring after the regiment left 
Cortland, as you say, how much above the surface of the ground did 
the tube then stand ? 

A. Well, probably from six to eight inches. 


(S’o'd) JOHN WHEELER. 


Subscribed and sworn to before me this 17th day of August, 1880, 
(S’g’d) FREDERICK HATCH, 
Notary Public. 


2370 Dre Wirr C. McGreaor, being duly sworn in the case of 

William D. Andrews e¢ al. v. George Leland et al., and being 
again and separately duly sworn in the case of William D. Andrews 
et al. v. George Leland, testified as follows: 


Q. 1. State your name, age, residence, and occupation, 
A. My name is De Witt C. McGregor; my age is 41 years; my 
residence is Dryden, ‘Tompkins county, N. Y., and my occupation is 


that of a farmer. 
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Q. 2. Was you a soldier in the 76th Regiment of New York Vol- 
unteers from the time it was being organized here in Cortland, on 
the fair ground, under Colonel Nelson W. Green, and was you in 
the service with the regiment; and, if so, how long? 

A. Iwas. I was in that regiment about two years and a half, 
and then enlisted in another regiment and served until after the 
close of the war. I served until November 22, 1865; I was sergeant 
in both the regiments to which I belonged. 

Q. 3. Do you know anything about a driven well being put down 
in the cook-room of the 76th regiment here on the fair ground, 
where the regiment was quartered in the fall of 1861? 

A. Yes, sir. 

Q. 4. Did you know anything about previous experiments being 
made in putting down such a well near Col. Green’s house, in Cort- 
laud? 

A. Yes, sir. . 

Q. 5. How long was it after the one at the house was put down 
before the one in the cook-room of the regiment was put down? 

A. Well, it wasn’t a great while ; it was In a day or two. 

(). 6. By whose direction and under whose supervision was it that 
this well at the fair grounds was put down? 

A. Colonel Nelson W. Green. 

Q. 7. Who did the work in putting it down? 
2371 A. The soldiers ; they were detailed to do the work under 
promise of pay from Col. Green. Mr. Mudge was also there 
and worked and directed and had charge of putting it down. I 
mean Byron Mudge. 

Q. 8. Describe how the well was put down. 

A. In the first place we had to take the roof off, so that we could 
use the maul so as to drive the iron rod; in the first place we took 
the roof off and built up a platform as high as the roof to stand on 
while driving the iron rod. I was one of the soldiers detailed to do 
the work and assisted throughout until it was completed. 

Q. 9 What were the instruments used in putting down and 
making the well? 

A. A sledge and iron rod, some sheet-iron joints of tubing; the 
lower end ‘of the bar was pointed. We had a lead pipe attached to 
the pump. 

Q. 10. State how the work was begun and how continued. 

A. First by taking the roof off and then putting up some scaf- 
folding so we could stand up as high as the rod to drive; we then 
took one of the joints of tubing, put the rod inside, and drove the 
rod and worked that down at the same time. 

Q. 11. What was the size of the tubing and the iron rod ? 

A. I think the rod was inch and a quarter or inch and a half, the 
tubing just enough larger to slip nicely over; it might have been 
about two inches. 

Q. 12. What was the length of the tubing? 

A. About two feet. 

Q. 13. And the size of the lead pipe ” 

A. About the size of the bar. 
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Q. 14. And had it a point at the end? 

A. It had; I think a sharpened plug was inserted; the lower 
end of the lead pipe had holes in it for the influx of the water. 

Q. 15. Now go on and describe how you succeeded in getting the 

sheet-iron tubing down with the rod into the ground. 
2372 - A. We drove the rod down a way inside the tubing and 

forced the tubing down with it by putting a block of wood 
on the tubing and pounding on the block of wood; we drove 
it down a way until the rod slanted off and went crooked at 
the bottom, and tried to get the sheet-iron tubing down further and 
could not; it had battered up at the lower end, and then we pulled 
ups that section and put in another; we got that one down and riv- 
eted on another. 

Q. 16. How far did you get down this other—this deuble section ? 

A. Wegot that down pretty near into the ground, and, I think, riv- 
eted on another section and got that down, I think, part way, so that 
about one-half of the upper section was above the surface of the 
ground; we couldn’t get it any further down. 

(). 17. State whether in the lower end of the first section of tubing 
which you used and sought to get down there were any holes for 
the influx of water. 

A. There were. 

Q. 18. State, further, when that was taken up and thrown aside 
and a new one taken were there holes made in the lower end of 
that ? 

A. There were. 

Q. 19. Was Colonel Green present at the commencement of the 
work ? 

A. I don’t think he was. 

Q. 20. Did he come while you were trying to get down these two 
or three sections riveted together and inquire how you were getting 
along, or in substance that ? 

A. I think he did. 

Q. 21. What reply, if any, was made to him, and who by? 

A. We told him we were stuck fast and couldn’t get the tube any 
further. 

Q. 22. Go on and state anything further that was said ; what Col- 
onel Green said, if anything. 

A. He said the tubing was of no use, and to go on and to drive 
down the rod and putin the pipe and attach a pump, and you'll have 
water enough; that was the substance of what he said. 

Q. 23. Who of the persons that were assisting or having charge of 
the work were present when Colonel Green came up and said 

this ? 
2373 A. Mr. Mudge was present, and the rest were soldiers who 
had been detailed. 

Q. 24. You may state whether you did go on and drive down the 
rod into the Water, as he directed. 

A. We did. 

Q. 25. And then what was done? 
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A. We then pulled out the rod after we had forced it down, and 
then forced the lead pipe down and attached the pump to the pipe 
and pumped it until water became cleat 

Q. 26. What kind of a supply of water did the pump yield from 
the first ? 

A. We had all the water we wanted to use after it was pumped 
clear 

Q. 27. Did vou get the iron, sheet-iron, tubing down any further 
did vou attempt it after Green directed, as you say he did? 

A. We did not. 

Q. 28. How far do you think did you get the sheet-iron tubing 
down ; how many feet below the surface of the ground ? 

A. Perhaps four or five feet ; from three to five feet. 

(. 29. Did you take that up or did you leave it in the ground? 

A. We left it in the ground. 

Q. 30. How much further down below this sheet-iron tubing do 
you think you drove this rod before you reached water? 

A. Oh, perhaps six feet; it might not have been quite so far or it 
might have been a little further; the whole distance we drove from 
the surface of the ground before we struck water was eight to twelve 
feet; 1 can’t say exactly. 

Q. 31. When you inserted the pipe and pump how easily or with 
what difficulty was the lead pipe got down to water? 

A. It went down with quite considerable difficulty ; we had to 
force it down and it took quite a considerable time to work it down. 

Q. 52. Was there any frame or fixture for holding the pump—I 

mean above the ground ; and, if so, what? 
237: A. We made a hole in a dry-goods box and put the pipe 
up through it and then attached a pump to the pipe; after- 
wards a sink was built—I built it—and put the pump on it and 
fastened it to the sink by screws; the puimp was an ordinary pitcher 
pulnp. 


Adjourment taken to August 17th, 1880, at 6.30 o’clock p. m., at 
room No. 1, Messenger House. 


Avaust 177TH, 1880—6.30 o’clock p. 1 
Complainants appear by William D. Andrews. 
Examination of DeWirr C. McGreaor continued: 


Q. 33. In what capacity was Byron Mudge acting in connection 
with the 76th regiment? 

A. Acting as lieutenant. 

Q. 34. Regarding the space between the iron pipe or tubing and 
the le: ad pipe, what, if anything, was done with regard to this space? 
Please explain. 

A. It was first filled with earth, then water poured on it to make it 
compact, to hold the lead pipe solid, the earth piled up around it 
and pounded down. 

Q. 35. Please state how the pump was attached to the lead pipe, 
if you know. 
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A. It was serewed fast to the top of the pipe. 

Q. 36. What use was made of the water from this well? 

A. 'To supply the general purposes of the regiment—for cooking 
purposes and cleaning of barracks, and for drinking purposes. 

(). 37. Previous to the making of this well where, if you know, 
was water procured for the purposes you have stated ? 

A. Mostly from places off from the fair grounds; there were two 
wells on the fair ground and they were of but little use on account of 
their being partly filled with mud, and the water considered un- 
healthy ; it was not fit for drinking purposes, 

Q. 38. How and by whom was the water procured from 
these wells for the use of the cook-house or mess-room pre- 
vious to the making of the driven well? 

A. It was carried by soldiers detailed from said regiment. 

Q. 30. And was the supply from this driven well at all times suf- 
ficient for the purposes you have enumerated ? 


Ho” - 
avid 


A. It was 
Q. 40. What kind of wells were these from which the supply had 
been previously obtant Tot 


A. Those outside of the grounds were dug and stened, with pump 
In One and a windlass in the other; the wells en the fair grounds I 
never saw into; there were pumps in them, 

Q. 41. Did you see the well you have spoken of at Green’s house 
either made or used? Please state. 

A. I saw it used. I pumped water from it myself. 

Q. 42. Previous to seeing this driven well at Green’s house had 
vou ever before seen, used, or heard of a driven well ? 

A. No. 

). 48. Whose invention was the well then conceded to be? 

A. Colonel Nelson W. Green’s. 

(). 44. Did you then, at or about that time, hear any other person’s 
name mentioned in connection with these wells as inventor ? 

A. No. 

45. And was it a matter considerably talked about among the 
officers and soldiers of the regiment? 

| Teg 

Q. 46. And was it a matter of considerable interest to the mem- 
bers of the regiment; and, if so, why? 

[t was, for the reason that the rebels had poisoned the springs 
and wells of water in the South where the Union soldiers would be 
apt to get it, and we would have a well that we could put down and 
ar up whenever we moved and no poison could be got in it. 

. Did you, at any time during the making of that fair ground 

well or at any time while you were connected with the regi- 

2376 ment previous to its leaving Cortland, hear Mr. Mudge claim 
to have any connection with making the invention ? 

A. No. 

Q. 48. Did you hear any other party or hear of any other party 
claiming that the well was the invention of Byron Mudge? 

A. No. 

Q. 49. Will you please state, if you know, about the difficulty 
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Colonel Green got into in consequence of his shooting Captain Me- 
Nett, of his regiment, and what, if anv, change was made in con- 
sequence thereof in the command of the regiment. 

A. I saw the shooting of McNett by Colonel Nelson W. Green for 
the alleged disobedience of orders and attempting to cause mutiny 
in camp; on the account of Green shooting MeNett the command 
was taken from him temporarily and commanded by General Wood. 

Q. 50. How long did General Wood remain in command? 

A. Perhaps from 20 to 30 days. 

Q. 51. Was Colonel Green again reinstated in command, and by 
what authority ? | 

A. Yes; he was tried by court martial at Albany, and acquitted 
of the charge brought against him on the ground that he had the 
authority for shooting McNett for the alleged charge of mutiny; re- 
stored to the command of his regiment by the Governor of the State 
of New York on or about the Ist of January, 1862. 

Q. 52. After his reinstatement how long did he remain in com- 
mand of the regiment and when did his command cease ? 

A, About two months; the last of February or the first of Mareh. 

Q. 53. What caused his command of the regiment to cease at that 
time? 

A. The charges brought against him were for disobedience of 
orders, but never fully sustained ; he was placed in confinement in 
his quarters at Fort Totten, D. C., and never thereafter commanded 
his regiment. 

Q. 54. Do you know whether or not a paper was circulated 

2377 among the officers of the regiment askimg for his removal, 

and whether or not it was charged that he was insane, and 

therefore incompetent to command the regiment, and that it would 
not be safe to seud the regiment to the front under his charge? 

A. Yes; I heard officers say that there was such a paper in circu- 
lation, and that he was crazy. 

Q. 55. How long, if you know, did Col. Green remain in and about 
Washington, and when did he return to Cortland ? 

A. About three months; perhaps not quite so long, and might 
be a little longer; can’t state positive; returned to Cortland late 
spring or early summer. 

(. 56. Did or did not the shooting of McNett cause much excite- 
ment among the members of the regiment? 

A. It did. 

Q. 57. What effect did that shooting and the excitement which 
followed it,the temporary removal from his command, and thecourt- 
martial at Albany have upon Col. Green, down to the time of his 
arrival at Washington ? 

A. In my jadgment it had the tendency to impair his mind and 
make him unfit to perform his duty as colonel of that regiment. 

Q. 5S. What, if any, additional effect did his arrest and depriva- 
tion of his command have upon him? 

A. He became more excitable and nervous and it was thereafter 
his constant talk. 
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Q. 59. When, during the next two or three years, did you again 
meet Col. Green ? 

A, ; met him at his home in Cortland in the summer of 1863, 
and again in the summer of 1864; T came home on furlough in 
the summer of 1863; during my stay at home came to Cortland for 
the purpose of visiting Col. Green; also came to Cortland when 
home on furlough in 1864 to visit him again. 

(). GO. Please state in what condition mentally did you find Col. 
Green at these times when you visited him ; please state any cireum- 
stances that impressed you and on which you now found your an- 
swer to this question. 

A. I found him very different from when I first 

2378 & 2379 became acquainted with him, before any of his above- 

mentioned trouble had taken place; he was very ner- 

vous and excitable and his mind seemed to be on nothing but the 
above-stated trouble. 

(. 61. What, if any, conversation, if you recollect, did you have 
with Colonel Green, and can you remember r any of his remarks or 
actions that then particularly impressed you ? 

A. Nothing more, except he would have command of his old regi- 
ment yet; the officers had stole his command from him and he was 
bound to have it back, and he was sure that the President would 
reinstate him, and he would show those cowardly officers that his 
men would fight better under him, after they had slunk out of their 
duty as officers, and the most of them resigned. 

{). 62. Did he appear, when you saw him at these last two times 
you have mentioned, to have any business, or to be in condition to 
transact any ordinary business? Please state how this was. 

A. To the best of my judgment I wouldn't call him fit to do busi- 
hess, 

Q. 63. Whe reabouts: in Cortland did Colonel Green reside at the 
times when vou visited him while home on furloughs 

\. Near the fair ground and nearly opposite the old woolen fae- 
tory, In the same heuse where he lived while the regiment was In 


(S'g'd) DeWITT C. McQREGOR, 
Subseribed and sworn to before me this 17th day of August, 1880, 
(S'g'd) FREDERICK HATCH, 
Notary Public. 


2380 Adjournment taken to August 18th, 1880, at 10 o'clock a, 
n., at office of notary, F. Hatch. 
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Aveust 18tH—10 o’clock a. m. 
Case called. 
Complainants appear by William D. Andrews; defendants do not 
appear. 


Merron M. Waters, being duly sworn in the case of “William 
D. Andrews et al v. George Leland ¢ a.” and again separately sworn 
in the case of “ William D. Andrews ef a/ v. George Leland,” testified 
as follows: 

Q. 1. Please give you name, age, residence, and occupation. 

A. My name is M. M. Waters; my age is 50 years; I reside in 
Cortland village, N. Y.; my occupation is attorney and counsellor- 
at-law. 

Q. 2. How long have you resided in this county and the town of 
Cortlandville and village of Cortland ? 

A. | have resided in this county all my life and in this village 
ever since the year 1857. 

Q. 3. How long have you practised law in this village? 

A. Ever since the year 1857. 

Q. 4. Do you know Colonel N. W. Green, formerly of this village, 
and how long have you known him ? 

A. I do; I have known him from 16 to 20 years; I can’t give the 
date nearer. 

Q. 5. How intimately have you known him during any portion 
of that time? 

A. He was my neighbor for 10 or 12 years, and I was engaged as 
his attorney during a period of several years—from 1862 to 1866; 
during that period he was constantly in the habit of coming to my 
offive and discussing his cases. 

Q. 6. What cases do you allude to? Please state as much in de- 
tail as you can. 

A, Among others, he was indicted for the shooting of a man 

named MeNett; he also brought an action in 18638 against 
WSL a Reverend Mr. Meachem for libel and slander; an action 

was also brought against him before Esquire Andrews, a Jus- 
tice of Homer; another, before a justice of the town of Solon; an- 
other, before Justice Brewer, of this village : I think all these, except 
the action for slander and libel, grew out of matters connected with 
the regiment of which he was colonel and at one time stationed 
here. 

Q. 7. Please state what regiment you refer to and at what time it 
was stationed here. 

A. The regiment was the 76th New York Volunteers, stationed 
here about December, 1861; the regiment was organized here about 
that period. 

Q. 8S. Were you employed by Colonel Green in defending him in 
the suits to which you refer? 

A. I was. 

Q. 9. Did you or not have the charge of those suits and were you 
the attorney in the case? 

A. I was. 
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Q. 10. Had you any associate in business at that time; and, if so, 
who? 

A. I had a partner named F. D. Wright; I think that partnership 
began in 1862 and continued about four years; I am not certain as 
to this time. | 

Q. 11. Will you please give the origin and animus of the suits 
you have named, particularly the McNett and Meachem suits? 

A. In about December, 1861, the regiment being stationed at the 
fair grounds in this place, with Colonel Green as its acting colonel 
and MeNett as subordinate, and both of them connected with the 
Episcopal chureh of this place, of which the Rev. Mr. Meachem 
was pastor, a strife seemed to grow up between them as to a posi- 
tion in the regiment; McNett, as I understood it and as Green 
seemed to believe, was plotting and conspiring to obtain Colonel 
Green’s removal from his position as colonel and to obtain that po- 
sition for himself; in this it was supposed that Meachem took part 
with McNett; McNett, for some act of insubordination, was put 
underarrest and while so under arrest refused to go back from his 

tent door, where he was standing, as commanded to do by the 
2382 Colonel, the tent door being surrounded by soldiers in 

sympathy with MeNett, and, as Green claimed, imminent 
danger of immediate mutiny required obedience. For this refusal, 
obstinately persisted in, Green fired his pistol in the direction of 
McNett and repeated his command, which being disobeyed he fired 
again, and the ball struck MeNett on his chin, I believe. For this 
act the indictment was procured, and the excitement in the com- 
munity ran very high, almost every one taking sides on one side or 
the other. During the continuance of this excitement Green found, 
as he claimed, that Mr. Meachem was actively circulating various 
reports reflecting on him as a churchman, and in 18638 this action 
for slander was commenced for the purpose of obtaining an exam- 
ination, among other things, as the foundation of an action of libel. 
The examination was obtained and disclosed the fact that Mr. 
Meachem had been circulating a defamatory letter purporting to 
have been written by a former pastor of Colonel Green. After this 
information was obtained the action of slander was, I think, either 
discontinued or the pleadings were amended, and the action became 
an action of libel and slander. One prominent object of these actions 


‘was to bring the facts before the community, so as to correct the 


public mind in regard to Green’s intentions and conduct, as we be- 
lieved it extremely dangerous to try the indictment until the false 
position in which Green had been placed was shown. These actions 
ran along together until the term at which the indictment was tried, 
at which term the civil action was on the calendar for trial, and the 


jury having disagreed on the trial of the indictment the friends of 


Meachem, the district attorney, and the counsel of N. W. Green con- 
sented that a nolle prosequi should be entered upon the indictment 
and the civil action discontinued, which was accordingly done; my 
recollection is that was at the May term of 1866. 

Q. 12. Who was the recognized leader in getting up and organ- 
izing the 76th regiment? 
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A. Nelson W. Green. 

Q. 15. Was that organization preceded by the drilling of 

2383 persons preparatory to such organization? And, if you say it 

was, please state under whose direction such drillings and 
preparations took place. 

A. It was; under N. W. Green. 

Q. 14. What was there in Colonel Green’s position or previous 
education that designated him as peculiarly fitted for that position? 

A. He was supposed to be the only man amongst us who had a 
West Point education, and his enthusiasm and lovalty and at that 
time great popularity as a citizen seemed to give him the place by 
universal consent. 

Q. 15. Will you please state at about what time the 76th regiment 
left Cortland, whether Colonel Green accompanied it, how long he 
remained with it, and under what circumstances, and about what 
time his connection with the regiment ceased, and at about what 
time he returned to Cortland after his connection with the regiment 
had ceased ? 

A. I can’t give exact dates, but my recollection is that the regi- 
ment left in December, 1861; that he remained away most of the 
time until about June, 1862; that he was discharged in June, 1862; 
he was discharged by an order of the adjutant general, as I under- 
stood it. 

Q. 16. As his attorney, were these matters constantly and continu- 
ally being brought up and referred to by and between yourself and 
Colonel Green in such a manner that you had a thorough and per- 
fect knowledge of all these law matters and the difficulties, dissen- 
sions, and complications with which Colonel Green was in conse- 
quence surrounded ? 

A. I obtained a very full knowledge of the matters referred to, not 
only as his attorney in the litigations mentioned, but also by coun- 
selling with him and advising him what course to pursue in obtain- 
ing a reinstatement to the position from which he was removed. 

(). 17. Please state what effect these suits, complications, and diffi- 
culties appeared to have upon the character and general actions of 
Colonel Green, and whether if any and, if so, what change occurred 
in his social habits. 

A. Before these dates I had known him as a quiet, easy, social, 

and gentlemanly man. Afterwards these matters seemed to 
2384 have absorbed his attention and to have engaged his mind 

almost constantly, and so much so as to almost utterly ex- 
clude other topics from his conversation. 

Q. 18. What, if any, business was Colonel Green engaged in from 
the time of his return here in 1862 down to the time of his trial 
under the indictment in 1866? 

A. None that I know of. 

Q. 19. Did he or not devote his time and attention to matters per- 
taining to these suits, difficulties, and complications and in efforts 
to obtain reinstatement in the army ? 

A. As I understand it, he did chiefly. 
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Q. 20. Can you give some particulars in regard to the devotion of 
his time and attention to those matters ? 

A. At the time of the shooting a large number of the soldiers of 
the regiment were upon the fair grounds and others were supposed 
to know many facts bearing upon the mutiny which Green claimed 
was imminent at that time. These soldiers went away with the 
regiment and by changes in the army were scattered widely, and 
their evidence was deemed material on the trial of the indictment, 
and, as we dare not try the indictment while the public mind was 
in so unhealthy a state, we found it necessary at each term, not only 
to prepare for making an effort to postpone, but also to prepare 
agalust the danger of having the postponement denied, and to be 
in virtual readiness for trial at each term. This involved the ne- 
cessity of keeping track of the witnesses and of keeping in readiness 
to obtain their attendance at any term. This work was almost 
wholly cast upon the Colonel. Commissions were obtained and sent 
to the army by at least two sets of commissioners, I think, and great 
difficulty was found both in getting to the soldiers and keeping 
posted as to their whereabouts. Among the charges which Green 
claimed that Mr. Meachem was circulating, which gave him much 
trouble, was the charge of insanity. This charge seemed to present 
one of the greatest obstacles to his reinstatement by its becoming 
fixed, or rather by the danger of its becoming fixed, in the mind of 

his superior officers that he was insane, and Green’s inten- 
2385 sity and constant attention and seeming engrossment with 

his troubles seemed a danger of that idea becoming fixed in 
the minds of the people of his vicinity; and among the questions 
likely to arise upon his trial was the question as to what the mili- 
tary law was as to his justification for the act of shooting McNett as 
an act of necessary discipline. ‘This also involved the question as 
to how far and to what extent the opinion of military officers as 
experts could be given in evidence on the trial. Upon these ques- 
tions of military law I was not possessed of either the knowledge of 
the law or of the volumes of the law froin which the questions could 
be determined ; consequently the Colonel took it upon himself to 
consult such libraries as he saw fit in other parts of the State to 
make extracts therefrom and to bring the extracts to me for my 
examination. He had no money to pay me for doing this work, and 
I consequently left that part of the work mostly for him to do, and 
he did it very well. At the trial experts were called from the city 
of New York, and their opinions were allowed, and I believe it was 
ruled that the military law would govern. In his efforts to get rein- 
stated he also made a voluminous preparation of facts and prece- 
dents, from which I prepared a brief, which he procured to be 
printed and presented in person to the President of the United States, 
as he informed me. ‘These are some of the particulars which I am 
now able to recall in answer to your question. 


Adjournment taken, at request and on application of complain- 
ants, to August 15, 1850, at 4 o’clock p. m., at same place. 


= 
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August 18, 1880—4 o’clock p. m. 
Case called; complainants appear by William D. Andrews; de- 
fendants do not appear. 


(. 21. Please state, if you know, to what extent Colonel Green 

gave his time and attention to the raising and organizing of the 
76th regiment. 

2386 A. I cannot state accurately, but, so far as I observed, I 
should say almost exclusively until December. 

Q. 22. To what extent did the excitetnent consequent upon the 
shooting of McNett take possession of the community ? 

A. To a very great extent ; the feeling was very bitter and intense 
both among his friends and opponents. 

Q. 23. What can you say as to the extent of the charges and as to 
the expression of feeling in the community as to Colonel Green’s 
sanity ? 

A. The charge became very generally circulated, and the unusual 
character of the incidents connected with the charges led a great 
many fair-minded people to fear that the charge might be true, I 
think. 

Q. 24. As to the church difficulty, what can you say in regard to 
the feeling that was generated in the church on account of these dif- 
ficulties ? 

A. As to that difficulty, I had very little personal knowledge out- 
side of what occurred at my office; I know he was giving attention 
to it during the whole period intervening between the commence- 
ment of the slander case and the trial of the indictment ; that con- 
test seemed very bitter and very intense, so far as it came to my 
knowledge. 

Q. 25. Please state to what extent Colonel Green’s time appeared 
to be given to matters connected with the suits you have mentioned, 
with his church difficulties, and his efforts to obtain reinstatement 
in the army. 

A. His time seemed to be almost wholly devoted to his own par- 
ticular grievances connected with those matters, so much so as to 
render it almost impossible to converse with him any length of time 
without his making his grievances the subject of conversation in 
spite of you; upon these subjects he also became excessively irritable 
and suspicious, rendering open ruptures between himself and coun- 
sel a frequent occurrence, and passionate words were the frequent 
result of those interviews, when he made his case and its manage- 
ment the subject of our interviews ; we, however, so thoroughly be- 

lieved him mght in his intentions in what he said and did 
2387 that we attributed his conduct to the effect of his persecutions, 
and continued his defence notwithstanding. 

Q. 26. Please give the location of your own and Colonel Green’s 
residence during those years, in their relation to each other and to 
the central or business portion of the village. 

A. My office was at the corner of Main and Court streets, in the 
central portion of the yillage; his residence was on North Main 
street and between my fesidence and my office, sd that I passed his 
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door as often as once every day during the period I have men- 
tioned—I mean once a day.on the average. 

Q. 27. What, if anything, do you know concerning Colonel Green’s 
efforts to obtain a patent during the winter of 1865 and 1866? 
Please state as fully as you can. 

A. There was a time—I cannot give the date; I think it was in 
the fall or winter preceding the trial of the indictment—when he 
and I had a conversationon the subject of his application and taking 
steps, in hostility to Mr. Mudge, to obtain a patent, claiming, as I 
remember it, that Mr. Mudge was interfering with Green’s invention 
relative to the method of sinking wells; I advised him that, in my 
judgment, his liberty was of more consequence to him and his 
family than any profits that could arise to him out of his invention ; 
as Mr. Mudge and his friends were very numerous and a popular 
party, be could not afford to add their weight to his opponents at 
that particular time; that the effect would be to make them his 
enemies, many of whom were now his friends, and I advised him to 
let the invention alone until the indictment was tried. 


(S’g’d) M. M. WATERS. 
Subscribed and sworn to before me this 23d day of August, 1880. 
(S’o’d) FREDERICK HATCH, 


Notary Public. 


2388 August 20th, 1880, 1.50 o’clock p.m.—Complainants appear 
by William D. Andrews; defendants do not appear. 


SrePHeNn Brewer, being duly sworn in the case of “ William D. 
Andrews et al. v. George Leland ef al.,” and again being duly sworn 
separately in the ease of “ William D. Andrews et al. v. George Le- 
land,” testified as follows: 

Q. 1. Please give your name, age, residence, and occupation. 

A. Stephen Brewer; my age is 58; I reside in Ithaca; my busi- 
ness is a leather dealer. 

Q. 2. How long have you resided in Ithaca, and where had you 
previously resided, and how long? 

A. I have resided there about one year, and formerly resided in 
Cortland, and for between 30 and 40 years. 

(). 3. Were you formerly a justice of the peace in Cortland ; and, 
if you were, at what times ? 

A. I was for 12 years prior to 1866; for 12 successive years prior 

to 1566. 
2389 (. 4. Where was your office situated during those years ? 
A. It was situated on Main street most of the time opposite 
the county clerk’s office, between Court street and River street. 

Q. 5. Were you examined as a witness on behalf of the defendant 
in a case brought in the United States circuit court for the northern 
district of New York by William D. Andrews and others against 
Charles M. Titus, here in Cortland, on or about August 10, 1878 ? 

A. I was. 

Q. 6. And was that case, if you know, a suit brought against said 
Titus for infringement on the driven-well patent of N. W. Green ? 
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A. It was. 3 

Q. 7. Are you acquainted with Wm. D. Andrews, George H. An- 
drews, and Nelson . Green, complainants in that suit, and with 
Charles M. Titus, the defendant in that suit? And, if you say you 
are, please state how long you have been acquainted with the per- 
sons named. 

A. I am,and have been acquainted with the complainants, Messrs. 
Andrews, since 1876, and with the complainant Green since about 
1857 or 1858, and with the defendant Titus since 1878. 

Q. 8. How well were you acquainted with Nelson W. Green pre- 
vious to the breaking out of the rebellion and up to the time he left 
Cortland ? 

A. Weil; quite well. I was not intimate with him,though I knew 
him quite well up to the time he left Cortland, which was about 
1568. 

Q. 9. Are you in any way interested as inventor or owner of any 
patent upon or in connection with what is known as the driven 
well ? 

A. I am part owner of three different patents connected with this 
driven well. 

Q. 10. And have you at any time been engaged in making driven 
wells? And, if you say you have, please state in what years. 

A. I have, during all the years, more or less, from 15866 to 


2390 Q. 11. Are you the inventor of the improvements repre- 
sented by the three patents of which you say you are part 
owner? 

A. I am the inventor of one of them and joint patentee of all 
three. 

Q. 12. When did you first see a driven weil made? 

A. In 1865 or 1866; I think in 1865; I fix the date by the date 
of my first patent. 

Q. 13. Please state, if you know, where Colonel N. W. Green re- 
sided from 1862 until about the time he left Cortland? 

A. In Cortland; I think somewhat over one-half of a mile from 
the center of the village north, on the road to Homer, and on what 
is known as the Etz place. 

Q. 14. Where did you make driven wells during the years you 
have mentioned, from 1866 to 1875? Please state generally. 

A. I made them in New York State and in England. 

Q. 15. How many driven wells did you make, assist in making, or 
direct to be made in England ? 

A. Some 25 or 30, I should think. 

Q. 16. Will you please give the location of those wells or any 
portion of them, and say for whom and for what purpose they were 
severally made ” 

A. Some were made in London, some at Chatham, some at Man- 
chester, some at Meachain, some at Hendon, some at Hackney, some 
near Windsor, and at some other places that I now can’t remember 
the namesof; I don’t remember the names now of the persons for whom 
they were made, excepting one,and that was a certain Mr. Dabbs 
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some were made for domestic purposes; one was made for brick-yard 
purposes—making brick; some for farm purposes; one was made for 
furnishing water for steam engine; many of them were made simply 
as illustrations of what the driven well would do; some of these 
wells were made for the English government; I made some wells at 
Chatham, which is the great naval engineering station, under special 
directions of Colonel Simmons, the commandant of the station. 

(). 17. What business took you to England? 

A. It was for the purpose of introducing this well and selling the 

patents. 
2391 Q. 18. In what year was it that you visited England for 
the purpose of selling these patents ? 

A. In 1867. 

Q. 19. In what year, if you are able now to state, was your Amer- 
ican patent granted ? 

A. In 1866, January 9th. 

(. 20. Had you any interest in any other patent in England in 
connection with the driven well? And, if so, please state what 
patent. 

A. An English patent was granted for a combination of my 1866 
patent and the Mudge patent. 

(). 21. Were any other parties interested with you in that English 
patent; and, if so, who? 

A. Yes; H. J. Messenger and Byron Mudge. 

Q. 22. Did any person accompany you to England to assist you 
in disposing of this patent; and, if so, who? 

A. Yes; Reed Peck. 

Q. 28. Had he any interest, or how was he connected with the 
business ? 

A. He went as an employee of the owners of the patent. 

Q. 24. Did you make any other wells for the English government 
than those you have spoken of as having made at Chatham? And, 
if so, please state where and who was present when the wells were 
made. 

A. I did at Aldershot; the commanding officer and several sub- 
ordinate officers of the military station at Aldershot were present. 

Q. 25. Will you please zive a short account of this enterprise in 
England and state the main object you had in view in putting down 
the wells, and particularly those at the naval and military stations? 
. A. The primary object of making these wells in England was to 
illustrate their value and thus effect a sale of our patent ; the English 
government that year were fitting out their expedition against King 
Theodore, of Abyssinia, called the Abyssinian expedition ; we sup- 
posed that the wells would prove useful in the African country in 
that expedition, and so brought them to the notice of the British 

admiralty, and it was under government direction that we 
2392 made the wells at Chatham and Aldershot; we succeeded in 
making good wells, and Colonel Simmons, the commandant 
at Chatham, reported to the government favorably in regard to the 
wells, and consequently we effected the sale of a sufficient number 
of wells for that expedition ; I subsequently learned from the public 
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prints that the wells were very useful in that expedition ; I think 
we sold fifty of those wells to them for the Abyssinian expedition. 

Q. 26. Now, please state how those wells were made. Please give 
such a description as would enable another person by following 
your description to make such a well. 

A. We took inch and a quarter gas pipe pointed and perforated 
at one end, the perforations extending up the pipe about twenty 
inches. We drove it down into the ground until we reached water, 
and into the water, say, four or five feet, attached a common suction 
pump to the top, and the well was completed. We used no rod be- 
fore driving the pipe. We never used a rod in England; in no 
instance in England. We never met with any soil that contained 
large stones. ‘The wells at Chatham were made in a chalk forma- 
tion, and most of the other soils that we worked in were composed 
of sand, gravel, and clay. 

Q. 27. Did the wells you made in the chalk formation yield a 
good supply of water; and of what character, as to clearness and 
potability ? 

A. They yielded an abundant supply of water; were inexhausti- 
ble; the wells cleared up quite slowly, but the water finally became 
clear by pumping, and was then of an excellent quality; when we 
first began to pump these wells in the chalk the water was white and 
of about the consistency of cream, and from that time went through 
successive stages until clear water was pumped. 

Q. 28. How was the invention characterized and how was it 
treated by the military and naval officers in regard to its being or 
not a new and before unknown method of procuring water from 
the earth? 

A. They called it a “rum” invention, meaning thereby an in- 
genious invention; they regarded it as entirely new, and seemed 
greatly surprised to see such an abundance of water obtained by 

such simple means. 
2393 Q. 29. Did you, among all the naval and military officers 
with whom you came in contact, hear any one claim to have 
ever seen, heard, or read of a similar method of procuring water 
from the earth? 

A. I did not. 

Q. 30. By what name was the well there known? 

A. The American tube well. 

Q. 31. Who, if any one, in i-ngland became interested with you 
in introducing the invention, and in what capacity ? 

A. James L. Norton we made our agent for the introduction of 
the well into the country generally, and subsequently, after our re- 
turn to this country, we sold him the patent. 

Q. 52. Was this agent of yours, J. L. Norton, the same party whose 
name is connected with the furnishing of driven wells for the use of 
the army in Abyssinia and whose name gave title as published in 
various papers to them as “ Norton’s American tube wells? ” 

A. He was. 

. 33. You have described the method by which the wells were 
made in England; does or does not that deseription apply to 
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driven wells as now and for a dozen years past made here in Cort- 
land and, so far as you know, in the United States generally ? 

A. It does. 

Q. 34. And is it or not a fact that all driven wells, when finished, 
consist of one pipe, which forms the body of the well, and through 
and from which, by means of a pump attached to its upper end by 
an air-tight connection, water is drawn directly from the earth, no 
space intervening between the tube forming the body of the well 
and the earth surrounding it? 

Q. 35. And does it or does it not make any practical difference 
whether the earth surrounding that tube or tm of the well is in 
direct contact above the surfuce of the water in the earth ? 

A. It does not. 

Q. 36. Did you or not obtain any other patent on the driven well 

in any European country; and, if so, where? 
2394 A. I did; in France. 

Q. 37. Is it necessary or not for a party taking out a patent 
in England or France to be the inventor of the device or process for 
which the patent is asked for? 

A. I think not. | 

Q. 38. Were not your patents taken out by and in the name of 
other parties, both in England and France ? 

A. I think they were. 

Q. 39. Did you visit France, and did you put down any wells there, 
or were any wells there put down in accordance with your patent by 
any person for you or by your direction or request? Please state 
fully. 

A. I was in France with our English agent, Mr. J. L. Norton (he 
was also our French agent), and he put down a well or wells at St. 
Cloud for the emperor; the emperor was present, as I understood 
from our agent; one of the emperor’s servants had his fingers smashed 
off under the driver. 1 was to have accompanied our agent there at ~ 
the putting down of that well, but I was putting up at a part of the 
city somewhat remote from where our agent was stopping and had 
inadvertently given the wrong street or the wrong name to the street 
where I was stopping, consequently our agent was unable to find me 
in time to accompany him ; I missed it in that way. 

Q. 40. For what purpose and with what result was this well 
made? 

A. By appointment—general appointment; it was more particu- 
larly to bring it to the attention of the Government, the same as in 
England ; it was brought to the attention of the emperor through 
his secret agent in London, residing in London, and the wells were 
put down forthe purpose of bringing — before the French government 
especially and the public generally; the result was that our agent 
finally sold the French patent. 

. 41. Please state how far from London and in what direction 
and how far from each othes the wells were which you put down in 
England. 

A. With the exception of the wells at Manchester, which was about 
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100 miles from London, and the wells at Chatham, about 80 miles 
from London, of which Manchester is north from London and 
2395 Chatham, I don’t know the direction; the rest of the wells 
were made within a radius of 30 miles around London in 
various directions. 

Q. 42. Please state what kind of wells you found in use in Eng- 
land, either for domestic, manufacturing, farm, fire, or other pur- 
poses. 

A. The wells were mostly—all I saw—dug and stoned up; I saw 
some artesian wells—deep-flowing wells; there were quite a good 
many drilled-pipe wells, made like the oil wells substantially ; they 
were pumped by a pipe put down inside and a pump attached 
to it. 

Q. 48. Did you see, hear, or read of any driven wells such as you 
were engaged in making anywhere in England during your so- 
journ there, other than those made by yourself or by your diree- 
tion ? 

A. I did not see, hear, or read of any such well ever being in ex- 
istence in England, but a Londoner told me he had heard of one 
being made—having been made—in London. 

Q. 44. How did the people generally, where you put down these 
wells, as you have stated, treat this method of procuring water, as to 
its being new and useful ? 

A. They looked upon it as a new method; they generally mar- 
velled that. so full a supply of water could be obtained in so simple 
a manner. 

Q. 45. Please state as to the number of people who visited the wells 
while in making or operation and whether any and, if so, what 
public personages were present during the making of those wells or 
their use. 

A. Oh,at Aldershot there were a good many persons present—a good 
many officers present of the station—and the same is true of Chat- 
ham, a good many persons present of the marines; near Windsor 
the queen’s plumber came over and sawus put down a well; in put- 
ting a well Soa at Hackney special invitation had been given to 
the representatives of several of the leading firms in London who 
dealt in pumps and other well gear to be present and witness the 
operation ; we already had a well put down at Hackney, which had 
been in operation two or three weeks, used in furnishing water 

to make mortar for building purposes; these representa- 
2395 tives invited were present; we had our apparatus all ready, 
and when they arrived, after examining the well, we requested 
them to time us, and we would take up the well and put it down 
again in their presence; we took it up and put it down again sev- 
eral feet from where it before stood and finished it and obtained clear 
water all in the space of one hour. ‘The gentlemen present seemed 
to view it with great surprise at the quickness with which it was 
done and to see it furnish an inexhaustible supply of water, as it 
did; many expressed themselves and all seemed to regard it as a 


new thing. : 
Q. 46. Will you please give some particulars in regard to the 
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quality and supply-of the various domestic dug wells you found in 
existence and use in those parts of England with which you became 
conversant ? 
A. I ean say that I made driven wells and got good, wholesome 
rater where, upon the same premises, dug w ells contained water of 
an offensive odor and not fit for use, and that is true of more than 
one place. 


Adjournment taken to 7.30 o'clock p. m., August 20th, 1880, at 
room No. 1, Messenger House. 

Avaust 20, 1880—7.30 o'clock p. m. 

Complainants appear by William D. Andrews; defendants do not 
appear. 

Examination of Srerukn Brewer continued: 
17. Where in Manchester or for what purpose were the driven 
wells you have spoken of put ere, . 

A. An agricultural fair was being held, and they were put down 
on the fair grownd simply to illustrate the well, 

Q. 48. Please sav what, if any, notice the well there attracted and 
whe ther any allusion was made to it in the newspapers; and, if se, 
what 

A. An account of the matior appeared in the next nc TRANS Man 
chester Gaandian, a awe, PSPNMEATEMVONNE PRP 2a) h wlan, ancl 
was thence copied into the London ‘Nimes, and, | think, inte 
other papers; it was, | think, spoken of as an American In- 
vention ; the paper spoken of mentioned the brief time in which 
they were made and the abundance of water they furnished. 

Did you hear anybody there claim or hear of anybody 
claiming ever before to have seen such a well or water procured from 
the earth by such a method? 

A. 1 did not. 

Q. 50. Have you any information concerning the extent to which 
driven wells have gone into use in England since you left there? 
And, if so, please state it. 

A. [have heard that they were used there quite considerably. 

Q. 51. Did you dispose of your English patent, and who to? 

I did; to J. L. Norton. 

oI 52. And did Mr. Norton continue in the business ? 

A. He did, and was in the business the last | knew anything 
about it. 

Q. 53. Have you ever seen any accounts in the English papers 
since you returned from England in relation to these driven wells? 
And, if so, please state the nature of it. : 

A. I have seen an account of them in the London I)lustrated 
News, accompanied with a cut representing the wells in the process 
of construction ; I have also seen an article in the London Times, I 
think it was written by a lieutenant of engineers, as to the use of the 
well in the Abyssinian campaign of 1867; this account was very 
favorable to the well and spcke of it as very useful 1 in that cam- 


paign. 
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Q. 54. Where was the first driven well made that you ever heard 
of, and when? 

A. It was here in Cortland, in 1861, if the well made upon Green’s 
premises at that time could be called a driven well. 

Q. 55. When was the first driven well of which you have personal 
knowledge, and where? 

A. It was some time in 1865; it was made on my premises, here 
in Cortland. 

Q. 56. Who, do you understand, made the first well you have 

spoken of in 1861? \ 
2398 A. Some members of the 76th regiment, that was being 
then gotten up here in Cortland. 

Q. 57. Will you please state what you have found to be some of 
the advantages of the driven well ? 

A. It is less expensive than other wells. Better water can usually 
be obtained than from the dug well, as it can be got from greater 
depth. If the first water reached should be unsatisfactory you can 
go lower and find water that is better sometimes. [ have known 
that to be the case sometimes. The driven well, if properly put 
down, will not give out In a drv time. Tt can be put down in 
houses and other buildings, which is sometimes a great convenience, 
Surface damage cannot get tate tt and pollute the water, Animals 
and other sources af dmpurity cannot get inte it, and children ean’ 
fall into it and get drowned. 

Q. SS. When in England did vou or did you not always claim 
the driven well to be a new and valuable invention; and, if you say 
you did, was that claim ever disputed ? 

A. 1 did and it was not. 

Q. 59. Did you understand concerning the first driven well you 
have spoken of, in 1861, that its construction was suggested by 
Colonel N. W. Green ? 

A. | did. 

Q. 60. And was Colonel Green in command of the 76th regiment, 
and were Byron Mudge and James C. Carmichael acting as subor- 
dinate officers of that regiment ? 

A. They were. 

Q. 61. Had you knowledge of the shooting of Captain McNett, of 
the 76th regiment, by Colonel Green ? 

A. I had by report, not personally. 

Q. 62. Did that occurrence, if you know, create a great excitement 
in Cortland and vicinity, and were there or not two parties formed 
in the community, who took sides for or against Colonel Green in 
the matter? 

A. It did, and there were. 

Q. 63. And did Colonel Green become involved in chureh difficul- 

ties and various suits growing out of his connection with the 
2399 regiment and his difficulty with Captain MeNett, and was he 
indicted for the shooting of Captain McNett? 

A. He was indicted for that shooting, as was generally known, I be- 
lieve, and I think he became involved in a civil action growing out 
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of it, I believe, and I heard that a difficulty with his church grew 
out of it also. 

Q. 64. Please state to what a degree of excitement and bitterness 
these difficulties gave rise in this community. 

A. The excitement ran very high. 

(). 65. And what effect, if you know, did this controversy and ex- 
citement exert upon Colonel Green ? 

A. I have no personal knowledge of his condition as to his mind. 
[ saw Colonel Green, but not very often, as I lived at one end of town 
and he at another, but I should say that the circumstances in which 
Colenel Green was placed during that affair must have produced a 
very marked excitement in his mind. 

(). 66. Was not your office during the years 1862 to 1866 on Main 
street between Colonel Green’s residence and the post office ? 

A. It was. 

(S’o’d) STEPHEN BREWER. 


Subserived and sworn to before me this 20th day of August, 1880. 
(S’o’d) FREDERICK HATCH, 
Notary Public. 


9400 11.80 o’CLOCK A. M. 
Complainants appear by Hon. Milo Goodrich; defendants 
do not appear. 


MarruiAs VAN Horsen, being duly sworn in the case of 

2401 “William D. Andrews et al.v. George Leland et al.,” and again 

separately sworn in the case of “ William D. Andrews et al. v. 
George Leland,” testified as follows: 

Q. 1. Please state your name, age, place of residence, and occupa- 
tion. 

A. My name is Matthias Van Hoesen; my age is 75 years; I re- 
side in Preble, Cortland county, New York; I am a farmer, say, by 
occupation. 

Q. 2. Please state how long vou have resided in Preble. 

A. Well, over 74 years. 

Q. 3. What, if any, positions of public trust have you held during 
this period and for how long? 

A. I think I have been justice of the peace in the town of Preble 
for 18 years. I have been supervisor of the town of Preble for, I 
think, 17 years. I have been postmaster there for, I think, 3 years. 

Q. 4. Which, if any, of these positions are you holding at the pres- 
ent time? 

A. Supervisor and justice of the peace of that town. 

Q. 5. Have you or not been intimately acquainted with the affairs 
and people of the town of Preble; and, if so, for how long? 

A. T have been and for about 50 years. 

Q. 6. Do you and did you know Moses Tallman, also his brother, 
William Tallman? 


A. | did. 


at 
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Q. 7. Is William Tallman dead; if so, about how long ago did he 
die ? 

A. Yes; he is dead. I should think he died about two years ago. 

Q. 8. Was he a resident in Preble formerly ? 

A. Yes, sir. 

Q. 9. What was his occupation while there and how near to you 
did he live? 

A. His occupation was farming, and he was a mill owner; he re- 
sided about two miles from me. 

Q. 10. How well and how long did you know him while he was 
living there in Preble? 

A. I knew him intimately all the while he lived there, say about 

ten years; while he lived there, and that was about ten years. 
2402 Q. 11. Ishis brother, Moses Tallman, still living in Preble? 
A. Yes, sir. 

Q. 12. How long and how well have you known him, Moses Tall- 
mau? 

A. I have known him intimately a matter of 25 years. 

Q. 13.. What was his occupation ? 

A. Farming. 

Q. 14. Were his and his brother William’s farm near together 
there in Preble? 

A. Only a road between them. 

Q. 15. Did you have knowledge of the fact that Wm. Tallman 
while living there in Preble erected and continued in use for some 
time a windmill for pumping water from a well for supplying water 
for his stock on his farm? 


A. Yes. 

Q. 16. When, according to your recollection, was it erected—what 
’ » 
year’ 


A. About 1862 or 1863, I should think. I should say 1861 or 
1862. 

Q. 17. How long was it continued in use? 

A. To the best of my recollection, about two years; it might not 
have been so long or it might have been longer. 

Q. 18. While in use did you ever go to it; and, if so, under what 
circumstances ? 

A. I think I went there once by invitation of William Tallman 
while the windmill was in use to see how the windmill operated. 

Q). 19. Is the windmill and well in use now,do you know? 

A. The windmill is not in use, and I don’t know that the well is. 

Q. 20. Do you know whether the well has been filled up and its 
use discontinued, and for how many years? 

A. Yes; for five or six years or more, I should think. The wind- 
mill has been discontinued ever since before 1870, I think; it rotted 
down. 

Q. 21. How intimately acquainted have you been during 
2403 your life with the people and affairs of Cortland village, the 
county seat of Cortland county, New York,and for how long? 

A. I have had some acquaintance for, say, 45 years. I have been 
here frequently on business. I have attended the board of super- 
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visors here and have been acquainted with the most of business 
men in Cortland village during that time. 

Q. 22. Was you familiar with the town of Cortlandville or Cort- 
land at the time of the organization and drilling of the Seventy- 
sixth regiment here quartered upon the fair ground ? 

A. I was, and was on the war committee. 

Adjournment taken to August 27th, 1880, at 2 o’clock p. m., at 
same place. 

Avucust 277TH, 1880—2 o’clock p. m. 

Complainants appear by Hon. Milo Goodrich; defendants do not 
appear 

Examination of Marritas VAN Hoesen continued : 


Q. 23. Was that a war committee of the county or of a town or 
towns? 

A. Of the county; of the county of Cortland, appointed by the 
board .of supervisors. 

Q. 24. How long was you a member of it? 

A. During the war of the rebellion ; the war closed in the spring, 
and I think we closed up in the fall; about four years. 

Q. 25. State whether you remember that in the fall of 1861 some 
experiments were said to be made here by Colonel Green and his 
officers which resulted in the new method of well making here, 
since known as the driven well. 


A. Yes. 
(). 26. What is that method of makinga well? State briefly. 
2404 A. Well, it is by inserting a pipe into the earth with per- 


forations at the bottom and drawing up the water by means 
of a pump; sometimes they drive a rod first, which is withdrawn, 
and the pipe inserted with the earth compact about it. 

Q. 27. Do you know anything as to the use of such well? 

A. I do. 

(. 28. Please state what. 

A. Ihave one on my premises that I should think was put down 
some six yearsago. The water is pure and has never failed. I 
have used it ever since. 

(). 29. Prior to the fall of 1861, have you any knowledge or infor- 
mation that any such process of well making was ever known or 
heard of here in Cortland or in Preble, or elsewhere ? 

A. I never did. 

Q. 30. You speak of having known that William Tallman had 
erected a windmill for pumping water from a well, and of his 
having Mvited, and of your having gone at his invitation to see how 
the windmill operated, Now state, if you please, whether he then, 

ut any tim ‘claimed or stated that the well from and in 
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Q. 31. What was the point of curiosity to which he invited your 
attention—was it the windmill or the structure of the well in which 
it operated. Please state whether it was the one or the other; and, 
if but-one, state which one—the structure of the well or the struct- 
ure and operation of the windmill ? 

A. It was the windmill, and the machinery driven by the wind- 
mill to do the pumping from the well. 

Q. 32. Wese there any driven wells ever put down or in use in 
Preble or in the county of Cortland and vicinity, to your knowl- 
edge, prior to the fall of 1861 ? 

A. I never knew nor heard of any. 

(. 33. The town of Preble comprises a valley on the same river, 

and on about the same level existing in Cortland, does it not? 
2405 A. It does comprise a valley on the same river and about the 

same level existing in Cortland, the river descending from 
Preble to Cortland. 

Q. 34. Do you know whether the driven well is as applicable to 
the valley in Preble as to that in Cortland and whether numbers of 
these driven wells have been put down since the fall of 1861, and 
are now in use there in the valley of Preble? 

A. In a portion of the valley they are as applicable and as easily 
made. In other portions of the town you have to go deeper. 

Q. 35. At what time, according to your knowledge and recollec- 
tion, did driven wells first come to be known in Preble and to be 
put down and to bein use there? State the year as near as you are 
able? 

A. [should think, according to my recollection, the first I heard 
of their being put down and in use there was in 1865 and 1866. 

Q. 36. State now whether they have been increasing there in 
numbers or not from that time onward ? 

A. They did for a while. I don’t now think of but two that have 
been put down since the collection of royalties began; there may 
have os more. 

Q. 37. Who first began to put them down as a business there, ac- 
cording to your knowledge ? 

A. I think Mr. Dunham, of Homer; Homer is a town adjoining 
Preble. 

Q. 38. How were they at first treated there in Preble, when Mr. 
Dunham began to put them down, in respect to their method of con- 
struction—whether as a new method of well making or not? 

A. Well, it was regarded as a new method. 


MATTHIAS VAN HOESEN. 
Subscribed and sworn to before me this 27th day of Auguss, 1880. 


FREDERICK HATCH, 
Notary Pudlic. 
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2406 Sern Atpricu, being duly sworn in the case of William 


D. Andrews et al. v. George Leland et al., and again separately 
duly sworn in the case of William D. Andrews et al. v. George Le- 
land, testified as follows: 


. 1. Please state your name, age, residence, and occupation. 

A. My name is Seth Aldrich; my age is 74 years old last March ; 
my residence is Preble, Cortland county, N. Y.; my occupation is 
that of a farmer. 

Q. 2. How long have you resided in Preble? 

A. Between 66 and 67 years. 

Q. 3. During that period of time have you held any position of 
public trust; and, if any, what? 

A. I have been supervisor of the town of Preble, and have held 
other minor oftices as commissioner. 

Q. 4. How long have you been generally acquainted with the in- 
habitants and affairs in the town of Preble? 

A. Well, from my youth up. 

Q. 5. Were you acquainted with William Tallman, of Preble, in 
his lifetime; also with Moses Tallman, his brother, living there ? 

A. I was. 

Q. 6. How well acquainted with them were you, and how far from 
them did you live? 

A. Well, I used to frequently see them ; I used to go there to mill; 
I lived about two miles from them; I was intimately acquainted 
with both of them. 

Q. 7. Do you remember the fact that William Tallman, while liv- 
ing in Preble, put up and had in use for some time a windmill for 
pumping water from a well on his farm for his stock ? 

A. I do. 

Q. 8. Can you state in what yearit was put up. If not the precise 
year, state as near as you are able the year. 

A. I couldn’t state the time it was put up; couldn’t state the pre- 
cise year; I have nothing by which I can fix my recollection ; I only 
know it was put up and used for some time; I couldn’t tell just 

when ; I used to go across the lot, occasionally, in hunting, 
2407 and see him watering his stock, and it remained there a good 
while after he ceased to use it for that purpose. 

Q. 9. How long is it since it has been in use, either the windmill 
or the well ? 

A. Well, I can’t tell the precise number of years; several years, 
some eight or ten years, and I guess longer than that. 

Q. 10. Do you know about the driven-well process for well mak- 
ing as now in use in Preble and elsewhere in the surrounding 
country? 

A. Well, yes. 

Q. 11. What is the process in practice for constructing this class 
of wells? Please state. 

A. Well, the process, as far as my knowledge goes, is by driving 
arod the depth that they calculate they want the well—till they get 
down to water; then they draw that rod, draw it out of the ground, 
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and put down a pipe that will fill the hole, the end of the pipe being 
drilled with holes for two or three feet from the end; they use the 
rod first in our locality, but I have heard of their putting or driving 
a pipe down in the first instance in other localities. 

Q. 12. When were these driven wells first begun to be put down 
in Preble, according to your recollection, and who by ? 

A. Well, I couldn't tell the time wnen they were first begun to be 
put down, but Mr. Dunham was the first to put them down; about 
fifteen or sixteen years ago, according to the best of my recollection ; 
I couldn’t tell exactly. 

Q. 15. State how that method of well making was received there 
in Preble—whether as a new method of well making or otherwise ? 

A. I considered it as a new method. 

Q. 14. So far as you know, did your neighbors and other inhabi- 
tants of Preble speak of it asa new method or not so, far as you 
heard ? 

A. I think they did. 

Q. 15. Have you ever known or heard of such a method of well 

making before Dunham put down these driven wellsin Preble ? 
2408 A. Well, I had heard of it, you see, from Homer; I had 
heard that Dunham was putting down these wells in Homer. 

Q. 16. How long was it that you heard of his putting down these 
wells in Homer before he came and put down wells of this deserip- 
tion in Preble? 

A. Well, I couldn’t tell definitely ; my best recollection is that it 
was within a year. 

Q. 17. What was the kind of well in and from which the wind- 
mill of William Tallman was operated for pumping, as far as you 
know? 

A. As far as I know, an open well; [ know nothing to the con- 
trary; I guess the well was covered over at the top—a board cover- 
ing at the top; my opinion is there was a board covering; I could 
not say for certain; it was an ordinary dug and stoned well; I know 
from the fact that I have been in it since. 

Q. 18. When? 

A. I don’t know the date of that; I guess in the neighborhood of 
two weeks ago. 

Q. 19. Do you know whether it had recently been dug up? 

A. The appearances were that it had been filled up and recently 
dug out; I judge so from the fact that the earth which had been 
thrown out was fresh. 

Q. 20. Did you go down into the well about two weeks ago, when, 
as you say, it appeared to have been dug out afresh ? 

A. Idi 

Q. 21. Did you find it to be an ordinary dug and stoned well? 

A. I did, so far as I could see. 

(. 22. How deep was the well from the surface of the ground 
down to water? 

A. We measured it and called it fourteen feet and two inches from 
the surface, water and all. 
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Q. 23. How deep was the water in the bottom of the well, should 
you say? 

A. I should think some ten or twelve inches. 

Q. 24. Do you know whether, when you examined the well 

2409 about two weeks ago, as you say, the dirt or gravel was re- 

moved from the bottom of the well down to the extent of the 
stoned walls of the well. 

A. Well, I don’t, of course; I couldn’t tell what there was in the 
middle of the water down there. 

Q. 25. What was the diameter of the well as it went down—the 
distance across from wall to wall ? 

A. Somewhere from two to three feet at the top and, I think, only 
some eighteen inches at the bottom. 

(). 26. State, if you know, what was the condition of streams and 
supply of water on the fl ats there in Preble, in wells, as to whether 
high or low at the time you made your examination of the well 
about two weeks ago, as you say. 

= ; should call it rather low. 

Now, do you know or not whether this well which you so 
fh se was the well where the windmill was? 
+ A. I should say it was; there were then there some of the timbers 
used at the windmill, rotted away. 

Q. 28. How was it when this windmill was put up—whether it 
was the first windmill put up in your valley as a means for water- 
ing stock or not? 

A. It was the first I ever knew of being put up there for that pur- 
pose. 

Q. 29. Now, please state whether at the time this windmill w: 
put up, as you say, did you ever, then or afterwards, hear it ated 
or claimed that the well from which it operated was constructed any 
otherwise than as an ordinary dug and stone well, either by Mr. 
William Tallman or Moses Tallman or any one else, until within 
two or three years ago? 

A. I don’t think I ever did. 

Q. 30. State further, Mr. Aldrich, whether when the windmill wa 
put up and while it was in oper ration, down to the time of its rien 
tinuance, did you ever hear W illiam Tallman or Moses Tallman or 
any one else claim or state that any part of this well was con- 
structed by the process adopted in the driven well as you have de- 
scribed it? 

A. I never did. 
2410 (. 31. While the windmill was in use and down to the time 
of its discontinuance did you ever hear it mentioned by either 
Moses or William Tallman, or anybody else in Preble or elsewhere, 
that there was anything new in the construction of the well from 
which the windmill was operated differing in any respect from an 
ordinary dug and stoned well ' ? 


A. I never did. 
(S’g’d) SETH ALDRICH. 
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Subscribed and sworn to before me this 27th day of August, 1880. 
(S’g’d) FREDERICK HATCH, 
Notary Public. 


Adjournment taken to August 28, 1580, at 9 o’clock a. m.,at same 
place. 


2411 Avaust 28, 1880—9 o’clock a. m. 
Complainants appear; the case being called, defendants do 
not appear. 


TaomaAs BALLARD, being duly sworn in the case of “ William D. 
Andrews et al. v. George Leland ef al.,” and again separately sworn 
in the case of “ William D. Andrews et al.v. George Leland,” testified 
as follows: 

Q. 1. Please state your name, age, occupation, and residence. 

A. My name is Thomas Ballard; my age is 50 years; my oceu- 
vation is farming, and my residence, Preble, Cortland county, 
N. Y. 

Q. 2. How long have you resided in Preble? 

A. Eighteen years last spring, except one year in that time ? 

Q. 3. You may state whether you are a man of family or not, and 
have been during this period. 

A. lam, and have been. 

Q. 4. During these eighteen years how well have you become ac- 
quainted with the people and affairs of that town ? 

A. Well, usually well, as a farmer might; I am located near the 
center of the town of Preble and near its principal village ; Lam not 
acquainted so much with the north part; | have shared in the 
common intelligence of the town. 

Q. 5. Did you know William E. Tallman in his lifetime, and also 
Moses T. Tallman, who still lives in Preble ? 

A. I did know William, and also know Moses. 

Q. 6. How long was you acquainted with William Tallman, and 
how long with Moses? 

A. I was acquainted with William E. Tallman from 17 years ago 
until he died, and with Moses Tallman from 17 years ago until the 
present time. 

Q. 7. How near to William and Moses Tallman did you live? 

A. Nearly a mile. 

Q. 8. They were farmers, were they ? 
2412 A. Yes; also William owned a mill; he owned a grist- 
mill and saw-mill. 

Q. 9. When their names were spoken of generally were they called 
“William E.” and “ Moses T.” or “ William ” and “ Moses?” 

A. “ William ” and “ Moses Tallman.” 

Q. 10. Were there in Preble any families of Tallmans other than 
those of William and Moses Tallman ? 

A. No, sir; not to my knowledge. 

Q. 11. How were their farms situated, with reference to each 
other? : 
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A. Adjoining farms; only a cross-road between them. 

Q. 12. Do you now occupy either of these farms; and, if either, 
which of them ? 

A. I oecupy the west part of Mr. William Tallman’s farm. 

Q. 13. How long have you occupied or lived on any part of this 
William Tallman farm ? 

A. Well, | have occupied it now for five years, and previous to 
that lived on it for a period of four years. 

Q. 14. During the 17 years of your living in Preble, as you say 
— did, how near to the William Tallman farm did you and your 
family live? State generally. 

A. Well, most of the time I lived ddjoining when [ haven't lived 
on it. 

Q. 15. How well, for the 17 years spoken of, did you know the 
farm and premises of William Tallman, and how well was you 
acquainted with him during that period and with his _ brother 
Moses ? 

A. I was very well acquainted with the farm and premises of Wil- 
liam Tallman and acquainted with him, and more so with Moses; I 
saw and conversed with him often. 

Q. 16. Did you know that there was a windmill operating a pump 
in an open well on William Tallman’s farm to supply water for bis 
stock when you first came to Preble, as you say, 17 or 18 years ago? 

A. Yes, sir; I knew there was one. 

Q.17. How near to the well did you reside from the time you 

caine to Preble, to the well and windmill, during these 18 years ? 
2413 A. The first year, which was 18 years ago, I lived within a 

mile; then I moved and lived within 100 rods of the well 
fur a period of four years, commencing 17 years ago, since which 
time I have lived within three-quarters of a mile or a mile from the 
well. 

Adjournment taken to August 28th, 1880, at 2 o’clock p. m., at 
same place. 

Avaust 28, 1880—2 o’clock p. m. 

Case called; complainants appear by Hon. Milo Goodrick; de- 
fendants do not appear. 


Examination of THomas BALLARD continued: 


Q. 18. Seventeen years ago you moved onto a part of the William 
Tallman farm, as you say; please state what time in the year was it 
that you moved on the, part of that farm mentioned. 

A. In the spring. 

Q. 19. Was the windmill then in operation there at the well, and 
has it ever been in operation there since the spring of 1863? 

A. It was not and hasn’t been. 

Q. 20. Did you have occasion during that spring and summer to 
get water from that well for drinking purposes ? 

A. I had occasion to go there and get water for drinking purposes, 


but whether it was in 1863 or 1864 | could not recollect ; it was one ~ 


or the other of those years; the occasion of my going was that my 
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well at the house gave out and I had to go to this well to get water 
for household and drinking purposes; I went there for water sev- 
eral times. 

Q. 21. How did you obtain the water from this well? 

A. By a pail and rope; I let down a pail hitched to a rope and 
got the water and drew it up. 

Q. 22. State whether there was apparently an abundance of water 
in the bottom of the well at the time or times you went there for 

water, as you say. 
2414 A. There was plenty. 
Q. 23. What kind of a well was it in point of construction? 

A. It was a dug well, stoned from the bottom with flat stone, two 
or three feet from the bottom, and with cobble-stones the rest of the 
way to the surface. 

Q. 24. How often in the season of 18635 or 1864, when, as you 
say, vour well at the house gave out and you went to this well in 
question for water—how often during that season did you go there 
for water, do you think ? 

A. Three or four times. 

Q. 25. Did you ever after that season have occasion to go there 
for water? | 

A. No, sir; I often went by there ; it was on my road to my work. 

Q. 26. When you went there to this well for water in the season 
of 1863 or 1864, as you say, was the frame of the windmill and were 
the fans or wings of the windmill still there in existence? 

A. They were; the frame was there and the fans or wings were 
there, and when the wind blew it would turn; but I never saw it 
pump water, for there was no pump there, as I think. 

Q. 27. From the year 1864 or 1865 state how familiar you have 
been with that well and frame and wings or fans of the windmill 
then there standing, as you say. 

A. I have often seen it daily and weekly, and in a ruinous con- 
dition. 

Q. 28. What became of the frame and the wings or fans of the 
windmill finally ? 

A. They fell down and remained there—the most of it; some of 
it, | think, had been picked up and carried away by the boys. 

Q. 29. What finally became the condition of the well itself? 

A. It filled by a freshet in the spring first and afterwards by 
throwing cobble-stones in it; it was afterwards filled up entirely, 
and I ploughed over it five years ago, I think, and I have since 
ploughed over it. 

Q. 30. Do you know who took away the pump or pumps 
2415 that had been in use there previous to the years 1864 and 
1865, when you went there for water, as you say ? 

A. I do not. 

Q. 31. According to your recollection, had the pump or pumps 
in use there been removed by somebody before you went there for 
water in the one or the other of those years ? 

A. I should think they had been. 
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Q. 32. Since either of those vears has there ever been a pump in 
use in that well, to vour knowledge? 

A. No; there has not. 

(). 33. Were you called upon by either of the complainants to 
assist in removing the filling which had accumulated within that 
well, and for the examination of the well itself after the filling was 
removed ; if so, when and by whom ? 

A. Yes; I was, three or four weeks ago, and by Mr. Parsons; I 
understand he is one of the complainants in this case; I had no ac- 
quaintance with him then; I had never even previously seen him. 

Q. 34. State whether or not you did remove the filling that had 
accumulated in the well. 

A. I did, with the assistance of Mr. Parsons and of my hired man, 
Mr. Share; we did it,a part one day, a part another day, and a part 
on the third day. 

Q. 35. State whether you succeeded in getting out the filling down 
to the bottom of the stoned walls of the well. 

A. I did. 

Q. 36. Now, how did you find the well to be stoned up—with 
what kind of stone ? 

A. With flat stones at the bottom for about two or three feet, up 
to what would ordinarily be the surface of the water ; the rest of the 
way to the surface of the ground with cobble-stones. The water I 
speak of is in the summer time; at other seasons there would be 
more water, and in spring and fall three times as much. 

Q. 37. At the time of removing the filling, and after the filling 
was rentoved, what depth of water did you find in the well above 
the bottom of the stoning ? 

A. From fourteen inches to sixteen inches. 
2416 Q. 38. Did you take any, and, if so, what, measures for re- 
moving the water from the bottom of the well as far as possi- 
ble, and did you remove the same to any extent, and, if so, to what 
extent, to enable you to examine the condition of things at the bot- 
tom of this well? 

A. We did; we took a pump to pump it out; we found thata 
hand pump wouldn’t work; we then took pails, with a rope, and 
bailed it out, I being down at the bottom of the well while the bail- 
ing was going on, by the assistance of Mr. Parsons and my hired 
man at the top of the well; in that way we lowered the water to 
about nine or ten inches in depth, but it would fill again in ten or 
fifteen minutes, and then we would go bailing again to keep it 
down while I was making my examination. 

Q. 39. Did you make an examination of the condition of things 
there at the bottom of the well? If so, state what was the condition 
of things there, as you found it. 

A. We found a sheet-iron tubing there, sixteen or eighteen inches 
across, that stood on the bottom of the well inside of the stoning; 
the well was two feet wide there at the bottom, and this tubing stood 
in nearly the center of the well; the tubing was, I should think, 
from fifteen to eighteen inches in length. 
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Adjournment taken to August 30th, 1880, at 10 o’clock a. m., at 
same place. 


August 30, 1880, 10 o’clock a. m.—Complainants appear by Noah 
J. Parsons ; defendants do not appear. 


Adjournment taken to August 31, 1880, at 10 o’clock a. m., at 
same place. 


August 31, 1880, 10.30 o’clock a. m.—Case called ; complainants 
appear by Hon. Milo Goodrich; defendants do not appear. Case 
held open to 2 o’clock p. m., August 31, 1880. 


August 31st, 1880, 2 o’clock p. m.—Case called; complainants 
appear by Hon. Milo Goodrich; defendants do not appear. 


2417 Examination of THomas BALLARD continued: 


Q. 40. How came this well to be dug open and its filling taken 
out, as you have stated it was? 

A. Well, Mr. Parsons called on me three weeks or a month ago; 
called on me and wanted to know where that well was. I told him 
I could tell him within two feet, I thought, where it was, though it 
was all covered over and ploughed over he had two men with him, 
and he said he wanted to open the well ; I then went down with 
him and showed him, as near as I could, where the well was; I did 
not stay myself, but left him and his two men there digging at the 
point which I pointed out to them; I then went to them again in 
about an hour, and they had found it and were then cleaning the 
dirt and stones out of it; they worked until night and they just got 
down to water. 

Q. 41. This, you say, was about how long ago? 

A. I calculate it must be as much as four or five weeks ago. 

Q. 42. Had you had any previous acquaintance with Mr. Parsons 
or with either of the two men who came with him, as you state ? 

A. No, sir; they were strangers to me. 

Q. 48. You state you pointed out to them the locality of the well; 
state what well it was, and whether it was the well on the William 
KE. Tallman place where the windmill had been, as you have here- 
tofore stated. 

A. It was. 

Q. 44. What was the depth of the soil which had accumulated over 
the well, as you saw upon returning, when they had found it? 

A. I should think about six inches. 

Q. 45. Was the Mr. Parsons who called upon you with these two 
men one of the complainants in this case, as you now understand ? 

A. I understand he is. 

Q. 46. Had you any acquaintance with either of the other com- 
plainants in the action, or any connection with this driven-well con- 
troversy ? 

A. No, sir; nor have I any connection with this driven-well con- 
twroversy. ; 
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2418 Q. 47. You say on the first day Mr. Parsons and the two 
men dug out the well down to water; what further occurred 
in respect to the well, and when ? 

A. Well, that night Mr. Parsons told me that he had hii da man 
to clean it out further down; he came to me in a day or two after- 
wards and wanted me to clean that well out; the man that he had 
hired hadn't done it, as he said, and he wanted me to; he said he 
would pay me for it; I told him I would do it. 

Q. 48. And did you do it, and when? 

A. Land my hired man did do it, and the next day. 

Q). 49. How or by what means did you and he do it? 

A. I went down and scraped it up with a fire shovel and put it in 
a pail and he drew it up with a rope; I had also with me a little 
crowbar to loosen up the filling and stones. 

Q. 50. How far did you and your hired man then, by thus remov- 
ing the filling, go down below the depth to which the well had been 
cleaned out, as you found it when you commenced your work ? 

A. About three feet. 

Q. 51. What was the kind of stuff or dirt that oecupied this space 
of three feet in further depth which you removed ? 

A. It was mud and stones. - 

Q. 52. In their removal did you make use of the iron bar you 
had, to any extent? 

A. I did, to loosen the stones, 

Q. 53. State how easily or otherwise you were able to loosen the 
stone and dirt with your iron bar down to the depth you went? 

A. Very easily. 

Adjournment taken to September Ist, 1880, at 9 o’clock a. m., at 
same place. 

September Ist, 1880, 9 o’clock a. m.—Complainants appear by 
George L. Waters; Cefendants do not appear. Case held open to 11 

o'clock a. m., Sept. Ist, 1880. 
2418} September Ist, 1880, 11 o’clock a.m.—Complainants appear 
by Hon. Milo Goodrich ; defendants do not appear 

Adjournment taken to September Ist, 1880, at 2 o’clock p. m., at 
same place. 

‘September Ist, 1880, 2 o’clock p. m.—Complainants appear by 
Noah J. Parsons defendants do not appear. Case held open to 4 
o’clock p. m , same day. 

estomber Ist, 1880, 4 o’clock p. m—Complainants appear by 
Hon. Milo Goodrich ; defendants do not appear. 


Examination of Tuomas BALLARD resumed: 


Q. 54. Which was most of what you thus removed, the mud or 
the stone? 
A. The mud. 
Q. 55. State whether you removed the filling of the well down tu 
the bottom of the stone lining of the well or not. 
I did; I removed all the loose dirt and stone down to the bote 
tom of the well. 
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Q. 56. What was the character of the earth at the bottom of the 
well as you found it? 

A. Very hard gravel. 

Q. 57. State whether you did or not scrape all the mud from this 
gravel bottom of the well; I do not mean every particle, but gen- 
erally ; and state to what extent you did so. 

A. I scraped all the mud from the bottom of the well. 

Q. 58. State whether, when that was done, the bottom of the well 
was visible to your sight or not. 

A. It was not. 

Q. 59. Why not? 

A. Because there was water and it becamed roiled. 

Q. 60. Did you examine the bottom; and, if so, how fully and to 

what extent? 
2419 A. I fully examined it; first with my hands to find the 
bottom of the well, then with my crowbar to find if there was 
any more dirt or soft places in the bottom. 

Q. 61. State whether you made any other examination for soft 
places in the bottom of the well than with your crowbar. 

A. Yes; I felt all over it with my hands. 

Q. 62. What did your examinations show in respect to there being 
in the bottom of the well any soft places or points or point? State 
fully what you found in the bottom of the well in this respect. 

A. Why, I found nothing but a solid, hard bottom, without any 
soft place In it. 

Q. 63. What length of time do you think you spent in your 
examination of this well after the mud was got out, and how thor- 
ough was your examination ? 

A. Well, I should think I spent as much as ten minutes time, and 
I thoroughly examined it all over. 

Q. 64. How did you examine it in this respect with your crowbar? 
State how you used your crowbar for this examination. 

A. I struck the crowbar down; I kept striking the crowbar down 
all over the bottom ; there was not any difference in any part from 
the other. 

Q. 65. How did the bottom receive the crowbar when thus struck 
down? 

A. Very solid—almost with a bound. 

Q- 66. What kind or size of gravel composed the bottom of the 

w ell? 
A. From the smallest particles to the size of a goose-egg, I might 
say; it was difficult to tell exactly; some might have been larger 
than a goose-egg; the smaller gravel was compacted together around 
the larger gravel. 

Q. 67. Which was most abundant in the bottom of the well, the 
smaller gravel or the larger gravel ? 

A. The smaller gravel. 

Q. 68. How was the bottom of the well as to being on a common 
level with itself or otherwise ? 

A. It was nearly level. , 
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Q. 69. Through what depth of water at the bottom of the well did 
you make your examinations there? 
24194 <A. From five inches to ten inches, say, the difference owing 
to the influx of water, it being kept bailed out as much as 
possible. 

Q. 70. How did the stone lining of the well come down in respect 
to this gravel bottom of the well? 

A. It came down and rested on it somewhat slanting, making the 
well a little narrower than it was a little higher up. 

Q. 71. What was the distance across from wall to wall at the bot- 
tom of the well? 

A. Not quite two feet. 

Q. 72. What was the kind of stone forming the lining at the bot- 
tom of the well? 

A. It was flat stones for from two to three feet from the bottom of 
the well and cobble-stones the rest of the way up. 

Q. 73. From your examination state, as particularly and as accu- 
rately as you are able, how closely the stoned lining of the well 
came down to this gravel bottom of this well you speak of. 

A. It rested right on it. 

Q. 74. In the work of cleaning out the well that you and your 
hired man did where was it that you first discovered any appearance 
of this sheet-iron tubing that you have spoken of, and on which day 
of your work was it that you first discovered it? 

A. Near the bottom and on the first day of my work. I first felt 
the top part of it; I ecouldn’t see it. I felt the top part of it by my 
fire shovel and with my crowbar, and with my hands also. 

Q. 75. Was it below or any part of it above the water in the well 
when you first discovered it? 

A. It was in the mud, under the water. 

Q. 76. What, then, did you do with respect to uncovering or re- 
moving it? State particularly what you did after so discovering 
this sheet-iron tubing. 

A. Well, I first tried to-pry it up with my bar, but could not do 
that; then I took hold of it with my hands and pulled it out. 

Q. 77. What was inside of this tubing when you pulled it out? 

A. Chiefly mud. 
2420 Q. 78. How near was the outside of the tubing to the walls 
of the well? 

A. Well, about four or five inches, the tubing standing in about the 
center of the well. 

Q. 79. How was the space between the outer sides of the tubing 
and the walls of the well filled, if at all? 

A. They were filled full of the same kind of mud as the inside of 
the tubing was. 

Q. 80. How far had you dug down from where you had com- 
menced your work before you first came to this sheet-iron tubing in 
the well? 

A. About two feet. 

Q. 81. How did the mud and other material removed for this two 
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feet correspond in kind and appearance with that which was outside 
and inside of the tubing, as you found it there ? 

A. It was all about alike, only rather more stones for the two feet 
above than there was below. 

Q. 82. What was the color of the entire mud and earth that you 
removed frum the point where you first began your work down to 
the bottom of the well? 

A. It had the color of mud intermixed with gravel and stone. 

Q. 83. With what ease or difficulty was you “able to pull up this 
sheet-iron tubing through this mud when you did so? 

A. Well, it came up rather hard, and that was owing in part to 
my cramped condition. 

Q. 84. Was there room for two men to stand and do the work you 
did in the bottom of that well ? 

A. No, sir; there was not; there was barely room for one, and 
that was cramped. 


Adjournment taken to September 2d, 1880, at 9 o’clock a. m., at 
same place. 


2421 SEPTEMBER 2p, 1880O—9 o’clock a. m. 
Complainants appear by Hon. Milo Goodrich; defendants 
do not appear. 


Examination of THomAs BALLARD continued: 


Q. 85. What is your size, height, and weight generally ? 

A. My height is five feet seven inches ; my general weiglit is from 
135 to 140 pounds. 

Q. 86. What should you judge to -hhave been the height and weight 
of Moses Tallman and William Tallman, respectively, when you first 
knew them, seventeen years ago? 

A. I should judge Moses Tallman would stand nearly or quite six 
feet in height. 1 think his weight at that time would be about 200 
lbs. I don’t remember so much about William Tallman, but I 
should think he would weigh about 200 Ibs. at that time. I think 
he was not quite as tall. 

Q. 87. You say you examined the bottom of the well to see what 
its condition was. How came you to do that; was it by request or 
not; and, if by request, by whose request ? 

A. It was by the request of Mr. Parsons, as I now understand, one 
of the complainants. 

Q. 88. You say while you were removing the mud and stones from 
near the bottom of the well, and while making your examinations 
at the bottom, the water was kept bailed out as far as could be done, 
and you say the water kept flowing in. Could you and did you sce 
how it flowed in—from what direction, whether up through the 
gravelly bottom or from the sides of the well? State what you ob- 
served, if anything, in this respect. 

A. It came In from the sides of the well, near the bottom. 

Q. 89. To what height did the water rise within the well at the 
time of your examination, when not bailed out, so far as you are able 
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to say from your examinations at the time that you cleaned out the 
well at the bottom ? 
A. About fifteen inches or sixteen inches. 
2422 Q. 90. Have you dug a well in use on the part of the Wil- 
liam Tallman farm now occupied by you? 

A. I have. 

Q. 91. What is the relative elevation on the flat there of the point 
ewhere this well of yours now in use there is, with reference to the 
_point of this old and cleaned out well; which is highest, and how 

much higher, if any ? 

A. The well which I am using is the highest by, I should think, 
about twenty feet. 

Q. 92. What is the depth from the surface of the ground of the 
well you have now in use there? 

A. Twenty-eight feet. 

Q. 93. What is the usual depth of water in that well in an ordi- 
nary season, and, say, in the month of August? 

A. Well, a foot to fifteen inches. 

Q. 94. State whether the present season you judge to be the ordi- 
nary season as to the prevalence of water there in wells upon the 
Preble flats. 

A. Its a dryer season than ordinary. I call last year and this sea- 
son dryer than ordinary. 

(). 95. State for how many years you have had personal acquaint- 
ance with the well you now have in use there upon the part of the 
William Tallman farm in question occupied by you. 

A. About ten years. 

Q. 96. State whether, during these ten years, you have known this 
well which you have there in use to havé been any lower in the 
month of August than in the month of August of the present year. 

A. One or two years I have known it to be about the same, but 
no lower. In other years there has been more water. 

(. 97. How far are these two wells—the one you have in use aud 
the cleaned-out well in questicn—apart ? 

A. I should think from 80 to 100 rods. 

Q. 98. You state that you think when you first became acquainted 
with the well in question there were no pump or pumps standing 
overit. Please state whether you have any recollection of there being 

anything visible at the surface that entered the well. 
2423 A. I have no recollection of seeing any pumps or pump at 
the well. I have no perfect recollection of seeing anything, 
but I have an impression that there was a pipe or rod that stuck up 
there and went into the well, but whether it was a rod or pipe I can- 
not tell. 

(). 99. How does this cleaned-out well stand—whether on a com- 
mon level with the ground immediately around it, or lower or 
higher? 

A. It stands in a hollow spot which extends each way, but not at 
the lowest point of the hollow spot. 

{. 100. Do you know how this well became filled up? If so, state 
your knowledge on that subject. 
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A. It became filled up by a freshet some 14 or 15 years ago; the 
land being ploughed around it, the dirt was washed in; the freshet 
was the largest I have ever known ; it covered the roads, and people 
had to stay all night with me; it was dangerous to go through at 
night. 

Q. 101. State whether the well, from that freshet, beeame wholly 
filled or not? 

A. It did not. 

Q. 102. Are you able to state what portion of the well, from the 
bottom up, became filled from that freshet ? 

A. Lam not; I can’t tell, only that it was then partially filled up. 

Q. 103. Do you know by what means the rest of the way up be- 
came filled? State what you know on that subject. 

A. By throwing in stones. 

QQ. 104. How long do you say you have occupied the land im- 
mediately about the well? 

A. About five years. 

Q. 105. Had the well become wholly filled before that or not? 

A. It was nearly full when I first began to occupy the land around 
the well. 

Q. 106. State for how many years it has become filled, so that you 
ploughed over it. 

A. About five years. 

Q. 107. State how the dirt and stone that you found near and 
down to the bottom of the well corresponded with the dirt and stone 

of the soil of the ground surrounding the well at the surface. 
2424 A. It all corresponded, except being wet; it was of a darker 
color. , 

(. 108. I now present to you a section of sheet-iron tubing, and 
ask you to say whether this is the same sheet-iron tubing or not 
that you found at the bottom of the well upon your cleaning it out 
as you have stated. 

A. Yes, sir; it’s the same. 

Q. 109. State whether its appearance now as to rust and so forth 
is the same or not as it was when you first took it from the bottom 
of the well. 

A. It is; only it is not so wet and dirty. 


(Previous to the answers to the last two questions, counsel for 
complainants presents to the witness a section of sheet-iron tubing, 
which the witness looks at and examines.) 


Q.110. Who was present at the surface at the time vou found 
this sheet-iron tubing at the bottom of the well? If anybody was, 
state their names and where they live. 

A. Mr. James Share and his wife and her small child. 

Q. 111. How was it sent up from the bottom of the well to the 
surface? Please state. 

A. By a rope, handled at the top by Mr. Share; he is my hired 
man, whom I| have already mentioned. 


Adjournment taken to September 2, 1880, at 2 o’clock p. m., at 
same place. nf 
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Serremper 2, 1889—2 o’clock p. m, 
Complainants appear, case being called by Hon. Milo Goodrich ; 
defendants do not UP pear, 


Examination of Thomas BALLARD continued: 


(). 112. State whether, when you commenced your work of 

2425 cleaning out the well lower down and to the bottom than 

it had been previously cleaned out by others, there was water 
visible or not when you commenced ? 

A. Not much of any water; no water standing, but the soil below 
was wet. 

(. 113. Now state for what distance down you had to remove the 
soil and dirt before water came to stand by itself above the soil or 
dirt below. 

A. About 18 or 20 inches. 

Q. 114. Which end up did the sheet-iron tubing, which you found 
at the bottom of the well, as you found it, stand—as it stands now 
on the floor before the notary or the reverse ? 

A. As it stands now before the notary, I believe, according to my 
best recollection. 

Q. 115. Now, Mr. Ballard, please take your rule and measure the 
height or length of this section and also the diameter of the same 
so found in the bottom of that well, and give, also, a general and 
vareful description of the same. 

A. It is one foot in height and about fourteen inches in diameter ; 
it is locked together as an ordinary stovepipe is; the upper end is 
more perfect than the lower; the lower end is more rusted out; In 
general appearance it is considerably rusted inside and outside ; there 
are holes on all sides, most of which appear to have been rusted in; 
the sheet-iron tubing is an open piece of tubing. 

Q. 116. How did the lower end of the tubing set, so far as you 
could judge or discover, when you found it—whether down upon 
the gravel bottom of the well and on a level with the walls of the 
well or otherwise? Please state. 

A. It set on the bottom of the well; the walls appeared on a level 
with the bottom of the tubing. 

Q. 117. Did you find anythiug else at the bottom of the well of 
any mechanical structure such as to indicate its having been used 
as a part of the machinery of the suction pipe of the pump? And, 
if so, state what it was. 

A. Yes; I found a copper strainer. 

Q. 118. Counsel for the complainants presents to the wit- 
2426 ness an instrument in the form of a strainer, and asks the 
witness whether the instrument so presented is the one he 

found at the bottom of the well or not. 

A. Yes; it is; I marked it at the time; I find my mark on it. 

@. 119. Please describe it. 

A. It is made of copper, like a sprinkler, full of holes at both 
bottom and sides, about five inches and a half across the bottom ; 
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holes are small; the sides taper to a neck of about two inches in 
length and one inch and five-eighths of an inch in diameter. 

Q. 120. Is there anything about or at the open extremity of the 
neck of the strainer? 

A. Yes. 

Q. 121. What? Describe it. 

A. It is a piece of leather bound around very tight at the ex- 
tremity ; bound around once and more than once, tied with a knot, 
and appears to have been broken. 

(). 122. Is this strainer or not now in the same condition that it 
was in when you first found it at the bottom of the well ? 

A. Yes; only it is now dry. 

Q. 123. State whether when you found it as now there was and is 
any corrosive coat or rust covering it. 

A. There was the same as now, having a pale green color. 

Q. 124. Who was present when this strainer was sent up at the 
well, if anybody? 

A. My hired man, Mr.Share; whether his wife was present at the 
time I cannot say ; she came about that time; I think, however, she 
was. 

Q. 125. What became of and how have this sheet-iron tubing and 
this copper strainer, found at the bottom of the well, been kept since 
they were dug out of the well, so far as you know ? 

A. I kept them afew days in my granary; then Mr. Parsons come 
up and wanted them, and I let him take them; I have not seen 
them since until they were produced here before the notary. 

Q. 126. What do you say as to whether the copper strainer, 
2427 as well as the sheet-iron tubing, are the same as found in the 
well and now in the same condition as when found ? 

A. They are the same, and in the same condition. 

Q. 127. Counsel for complainants presents to the witness photo- 
graphs, on a common photograph sheet, of the sheet-iron tubing 
and also of the copper strainer, on which photograph sheet are the 
words “ Complainants’ Exhibit Tallman’s Dug Well and Contents,” 
the same being now marked by the notary “Complainants’ Exhibit 
No. 1,” with the initials of the notary added, “ F. H.,” and asks him 
whether the photographs thus presented are a correct representa- 
tion of the sheet-iron tubing and copper strainer which he found at 
the bottom of this cleaned-out well or not. 

A. They are a correct representation. 

Q. 128 & 129. In the photograph is the sheet-iron tubing repre- 
sented as standing with the same end downward as it was found 
standing in the bottom of the well or the reverse ? 

A. I should think it stood the other end down. 

Q. 130. When you found and sent up to the surface and top of 
the well this sheet-iron tubing and copper strainer was Mr. Parsons 

or either of the complainants or anybody else othef than Share and 
his wife and child present ? 

A. No; no one else but Mr. Share and his wife and child. 

(). 131. During your examination here before the notary state 
whether you were requested by the complainants-to go and again 
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examine the condition of the well at its bottom, and whether you 
were requested to review your examinations first made, as you have 
stated, and whether you have gone and so examined ; and, if so, 
who else, if anybody, accompanied you in the examination, and 
when such examination was made. 

A. 1 was requested by the complainants to go and so examine; I 
was accompanied by Mr. Parsons and Mr. Andrews, complainants ; 
also by Mr. Eben Daly, Mr. John Haviland, Mr. T. J. Getman, Mr. 

Share, and Mr. Matthias Van Hoesen. 
2428 Q. 152. Did you then at this time go down into the well ? 
A. I did: I was the first one that went down; it was on 
Monday last. 

(). 1383. How did you find the condition of things at the bottom 
of the well at this examination, with reference to their condition at 
the time you left it, when you was in it and cleaned it out to the 
bottom, as you have already stated ? 

A. I found it about the same. 

Q. 134. What was the height of the water standing in it above 
the gravel bottom spoken of at this last examination, and state 
whether you measured it or not’ 

A. I did, and the depth of the water at the bottom of the well was 
fifteen inches. 

Q. 135. Did any one besides yourself go down to the bottom of 
the well at this time? ies 

A. Yes; Mr. Getman, Mr. Daly, and Mr. Parsons. 

Q. 186. Did they go down separately or either two of them at a 
time ? 

A. One at a time. 

Q. 137. How did you and each of them make your descent into 
the well ? 

A. We went down by a ladder brought from my barn. 

Q. 138. Did you or either of you make any effort to get the water ! 
all out of the well; and, if so, how and to what extent did you suc- 
ceed ? 

A. Yes; we did; we had a pump and we pumped it out so that 
we could see most all the bottom. . 

Q. 189. What, now, did you discover as to the bottom of the well 
and as to the walling of the well coming down to how near the 
bottom, and as to the influx of water which supplied the water of 
the well, and as to the depth of the water in the well before the 
pump was applied ? 

A. Well, the same as I have described it; the walling of the well 
came down to the bottom, as I have already described it; the water 
came from the sides of the well, mostly from the northeast side of 
the well; we measured and found the depth of the water in the 

well before the pump was applied to be about fifteen inches. 
2429 Q. 140. Did any of your company make an effort to get an 

Iron bar down into the gravelly bottom you have spoken of; 
if'so, Who was the person who made the effort, how was the effort 
made, and with what success ? 

A, Yes; Mr. Daly did. He took the iron bar and pressed on it 
and worked it backwards and forwands and round and rowad and 
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pressed on it and got it down about ten inches. It took about ten 
minutes, I should say, to do it. 
Q. 141. How long did this examination of the well continue? 
A. I couldn’t say; half an hour, I guess. 
Q. 142. State whether this hole in the bottom of the well made by 
Mr. Daly was left open or not when your company departed. 
A. It was. 
Q. 143. After this hole was thus made state whether you went 
. down into the well and examined it or not. 
~ A. I did; I went down and found it. 


Q. 144. State further if any water flowed up through this hole 
supplying water to the well. 

A. I could not see any. If it had bubbled up I think I could 
have seen it. 

Q. 145. On this last examination did you or either of your com- 
pany, to your knowledge, discover in this gravelly bottom of this 
well any hole other than the one made by Mr. Daly, as you have 
stated ? 

o A. No, sir. 

Q. 146. Returning now to the time when, as you have said, you 
pointed out to Mr. Parsons, as near as you could, the locality of this 
well in question, state, if you please, whether there were any other 
persons with Mr. Parsons at the time. 

A. Yes; there were two. I did not know them. 

Q. 147. You have stated that after he had made some progress in 
cleaning out the well you came again to the well the same day. 
State whether when you thus again came there you saw anything 
which they said they had taken from out the well. If so, what 
was it? 
| A. It was a kind of a step-ladder for descending into the 

well. 
2430 Q. 148. Where was it when your attention was then called 
to it? 
A. It lay out on the ground near the well. 
Q. 149. What was its appearance in regard to having been just 
removed from the well or not? 
A. It looked as though it had just been pulled out of the well, it 
+ being wet and dirty. 

Q. 150. Complainants’ counsel now calls the witness’ attention to 
a narrow strip of board, cut about three inches wide, having slats 
nailed across about fourteen inches apart and extending about half 
way down from one end, which is here present in the notary’s office, 
and asks the witness whether or not he recognizes this strip of board, 
with its slats, to be the same that he saw near the well on the day 
that Mr. Parsons and the two men cammenced opening the well, on 
the first day when the witness came back to the wel! the second 
time on that day where they were at work, as the witness has pre- 
viously stated ? 

A. Ido. I should think it was the same thing, 

Adjournment taken to September Sd, 1880, at 9 o'clock a, m,, at 
sume place, 
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SEPTEMBER 3p, 1880—9 o’clock a. m. 


Case called. 
Complainants appear by Hon. Milo Goodrich ; defendants do not 


appear. 
Case held open to September 3d, 1880, at 10 o'clock a. m. 
Sepremper 3p, 1S80—10 o'clock a.m, 
Complainants appear by Hon. Milo Goodrich ; defendants do not 
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next to the top one), about one-half of it broken off 

©. 152. Llow much do the slats project on each side of the board 
to which the y are ni ailed ? 

A. They project about six or seven inches. 

Q. 153. I call your attention to your previous answer to ~~ 
No. 33 (which is here read by the notary to the witness); I desire 
to ask you, Mr. Ballard, to what depth down had the filling of the 
well been already removed by others when you were thus called, as 
stated in the question referred to, and when you went there to re- 
move the remaining part of the filling down to the bottom of the 
well. 

A. It had then been dug out for about eleven feet down. 

(). 154. How many feet of tilling below did you take out before 
reaching the bottom of the well? 

A. About three feet. 

(). 155. How far was water visible at your commencing the remov- 
ing of the rem: \ining filling that you took out? 

A. By running a crowbar down you could see the water at the 
bottom of the hole—some 18 or 20 inches below. 

Q. 156. You say Mr. Parsons assisted on the first day of your 
work in cleaning out the well. State whether he was there all the 
time on the first day or on either of the other days you was to work 
at it. 

A. He was in there but a little while on the first day, and not but 
a little while on the next day; he was there most of the time on the 
third day; my hired man and I did the principal part of the work ; 
the third d: ay Mr. Parsons was there to see if we had got it cleaned 
out, so that we could get a full view of the bottom. 

Q. 157. You have answered that the sheet-iron tubing, as you 
found it in the bottom of the well, stood as the tubing was standing 
here before the notary; at the time of making that answer how was 
it then standing here—which end, the rotted end or the more per- 

fect end, “down on the floor ? 
2432 A. It was then standing with the rusted-out end on the 
floor. 
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Q. 158. State, Mr. Ballard, whether, during your examination 
yesterday, you were requested by Mr. Goodrich, complainants’ counsel, 
who was examining you before the notary, to take with you the 
copper strainer, which you have here testified to, and go with him 
to the office of the notary, M. Stanley Bierce, in this village (Cort- 
land village), to see how, by actual trial, the neck of the strainer 
fitted to the perforated end of a section of iron pipe which was there 
in custody, and a photograph of which, as Mr. Goodrich stated to 
vou, had been pat in evidence in the testimony of Moses Tallman, 
taken before baward S. More, in the same office, it being the office 
of John W. Sugwett, one of defendants’ counsel, the office which Mer. 
Bierce was oceupving Yesterday in taking testimony in Chis cause, 

A, 1 was 

Q. 15a Did you go as requested 

A, Yea 

Q. 160. Whom did you find there present before the notary, Mr. 
Kierce? 

A. There were several there; Mr. Andrews and Mr. Parsons, two 
of the complainants, were there, and Mr, Dibble, a witness then being 
examined there; and Mr. Palmer, one of defendants’ counsel, and 
Mr. Bierce, the notary before whom the witness (Mr. Dibble) was 
being examined, were there; I think some other person came in, 
but I can’t say who now. 

Q. 161. Please state what occurred on your and Mr. Goodrich’s 
going into said office, in the presence of these parties named. 

A. Well, Mr. Goodrich took the pipe, which was laying on the 
table, and the strainer, and put the strainer on the perforated end, 
and called my attention at the window, and also Mr. Andrews’ and 
Mr. Parsons’ attention; also handed it to Mr. Palmer, stating that 
the strainer was one which had been found at the bottom of this 
cleaned out well in Preble; Mr. Goodrich stated to Mr. Palmer 
that he had got something to show him that he might want to 

see as much as he (Mr. Goodrich) the pipe. 
2433 Mr. Palmer took the strainer and cut into it with his knife 

and examined it. Mr. Goodrich then took the strainer and 
in Mr. Palmer’s presence put the strainer on the perforated end of 
the pipe, and Mr. Palmer took the two and examined it; then I 
guess Mr. Parsons or Mr. Dibble, I could not tell which one, took it 
and they examined it; next Mr. Andrews took it and went to the 
window, and I went with him and we examined it; each of us took 
off the strainer and put it on again, as testing whether it fitted or 
not; Mr. Goodrich then asked Mr. Palmer for leave to have a pho- 
tograph taken of the two together to present to the court; I think 
he said that he couldn’t; that Mr. Tallman didn’t have it put in as 
an exhibit, or something of the kind. I can’t tell just what was 
said; anyway, he said he couldn’t then, but would consult somebody 
(I can’t tell who it was he said he would consult) and would let Mr. 
Goodrich know. 

Q. 162. You say you toes off the strainer and put it on again 
and that Mr. Andrews did so. Please state wtthacwlont difficulty or 
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ease the neck of the strainer went onto the perforated end of this 
pipe mentioned, and how well or otherwise, when put on, it fitted. 

A. It went on very nicely and fitted very-well. 

Q. 163. How far did the neck of the strainer go on the perforated 
end of the pipe? 

A. I should think about an inch and a half or two inches. 

Q. 164. State whether, when thus put on, the fit was tight or loose 
or otherwise. 

A. It was tight. 

Q. 165. State whether you examined the perforated end of the 
pipe there shown by Mr. Palmer with reference to how much of the 
orifice of the pipe was left open at the perforated end. 

A. Yes; Texamined it. There was more than one-third of it left 
open. 

Q. 166. Did you measure to see; and, if so, what was the size of 
the diameter of the end other than the perforated end 

A. I did not measure it. I compared the diameter of the 
2454 neck of the strainer with that of the end of the pipe which 
was not perforated. I compared them together. The diame- 

ters of the two were exactly of the same size. 

(). 167. What is the diameter of the neck of the strainer? And 
state whether you have measured it or not. 

A. I have measured it. It is one inch and five-eighths of an inch. 

(). 168. Did you make the attempt to see whether the orifice of 
the neck of the strainer could be got onto the end of the pipe which 
is not perforated ; if so, what do you say as to whether it can be or 
not? 

A. I did make the attempt or effort. It would not go onto that 
end. The pipe was bigger at that end than the orifice of the neck 
of the strainer. 

Q. 169. You say the perforated end of the pipe was smaller than 
the other end. How or by what means apparently had the per- 
forated end been made smaller than the other end ? 

A. It looked as though it had been made smaller by being ham- 
mered in by some blacksmith. 

Q. 170. How, apparently, had the orifice of the pipe at the per- 
forated end been lessened to about one-third of the liais orifice of 
the pipe, as shown, at the other end—that is, by what means, ap- 
parently ? 

A. By the appearance of it the end had been turned in by some 
blacksmith. 

Q. 171. How much thicker was the iron of the pipe than the cop- 
per of the neck of the strainer? 

A. The copper was very thin and the iron of the pipe very much 
thicker ; five or six times thicker. 

Q. 172. Ll now present to you what has been furnished to com- 
plainants’ counsel by Mr. Irving H. Palmer, one of defendants’ 
counsel, under his signature, the photograph of the perforated pipe 
in question (the complainants’ counsel here presenting to the wit- 
ness the photograph in question), and ask you to state whether it 
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presents a correct representation of the perforated pipe which was 
exhibited yesterday in Mr. Bierce’s office, as you have stated. 
A. I think it is a correct representation. 


(Complainants’ counsel here gives to the notary the photo- 
2435 graph referred to in the last answer, and asks that it be made 
an exhibit in connection with this witness’ testimony.) 

On the back of the photograph are the following words: “ Fur- 
nished by I. H. Palmer, of counsel for defendants.” Said photo- 
graph is here received by the notary and by him marked “ Com- 
plainants’ Exhibit No. 2, F. H.” 


Q. 173. Il call your particular attention to the appearance of the 
strip of board to which the slats are affixed, and which you say you 
saw about and near the well at the surface on the first day that Mr. 
Parsons and the two men commenced cleaning out this well. I will 
ask you to state how many slats appear attached thereto and in what 
part they are attached ? 

A. There are four, with the broken one, commencing about 15 
inches from one end and running towards and near the middle of 
the whole length of the strip of board; the rest of the way to the 
other end there are no slats for a distance of about six feet and one- 
half. 

Q. 174. State whether there is any difference in appearance of 
decay in different parts of the strip of board, including the slats, 
commencing at the end from which the slats are most remote and 
describing the appearance in respect to decay along the other 

end. 
2436 A. Commencing at the end indicated by the question, the 
board strip is not much decayed for about 14 or 15 inches up 
toward the other end; then, for some three or four feet up toward 
the other end, it is quite decayed ; then from there less decayed to 
near the top. 

Q. 175. What is the rise and fall of water in the well vou say you 
have in use on the Tallman farm, from S0 to LOU rods distant from 
this well in question—that is, in high and low water? 

A. Well, from ordinary high to ordinary low water the varia- 
tion of water in the well referred to is about five or six feet at differ- 
ent seasons of the year; I mean the well that I have in use now. 

Q. 176. Have you ever known the water in this well now spoken 
of any lower than it has been during the month of August of this 
year ? 

A. I think I have never known it any lower during the period I 
have known it, for about the last ten years; during the month of 
August of this season I think there has been, I should think, about 
nine or ten inches of water in it. 

Q. 177. I call your attention to some irons, apparently the irons 
of a windmill, which have been here in the notary’s office during 
vour examination. State whether you do or not recognize them to 
be the remains of the windmill that stood by the cleaned-out well in 
question, some seventeen years ago, when yon first became ac- 
quainted with the windmill there, as you say. 
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A. Well, they are the same old irons; I recognize them to be the 
same. 
Q. 178. For how many years have you known of their lying 
around this well? 
A. Oh, for ten or twelve years after the frame was down, I should 
think. 
Q. 179. Was there any care taken of them? 
A, No; they lay loose around, 
Q. 180. When were these irons removed from the well, and whe 
by, if vou know? 
A. Part of them were carried away by William P. Randall, of 
M487 Cortland village, | should think a couple of months ago ; 
the remainder were taken by Mr. Parsons four or five weeks 
ALO. 
Q. 181. Of what material where the fans of that windmill from 
the time you have known it? 
A. They were of sheet iron. 
Q. 182. Are two of the fans here among the old irons of that wind- 
mill now in the oflice of the notary? 
A. They are. 
(). 183. State whether they have, with the other remaining irons 
of that windmill, been here in the notary’s office openly during your 
entire examination here? 


A. Yes. 
(S'o"d) THOMAS BALLARD. 
Subscribed and sworn to before me this 3d day of September, 1880. 
(S’g¢"d) FREDERICK HATCH, 
Notary Public. 
2438 SEPTEMBER, 6th, 1ISSO—11 o’clock a. m. 


Complainants appear by D. L. Hurlbut; defendants do not 
appear. 

Sreruen D. Freer, being duly sworn in the case of “ William D, 
Andrews ef al, complainants, vs. George Leland e¢ al., defendants,” 
and being again separately sworn in the case of “ Wilham D. An- 
drews ef al. vs. George Leland,” testitied as follows on behalf of the 
complainants ° 

Q). 1. Please state your hamne, age, residence, and occupation ? 

A. My name is Stephen D. Freer; my age is 65 years; my resi- 
dence is Cortland village, Cortland county, N. Y.; my occupation is 
that of a cual dealer. 

Q. 2. [low long have you resided in Cortland village, Cortland 
county, N. Y.? 

A. Sixty-five years. 

Q. 5. State whether you were a member and whether you occu- 
pied any official position in the agricultural society of this county 
in 1861 and 1862. 

A. I was a member—a life member—and occupied the position 
of president in 1862; I became a life member in 1858, and was one of 
the executive board in 1861. 
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Q. 4. You are aware of the fact that the fair ground of the society, 
contiguous to this village, was given up to the 76th Regiment of 
New York Volunteers, raised here, as their camp during the period 
of its organization and before it moved from Cortland on its way to 

the field, in December, 1861 ? 
2439 A. Tam, 

Q. 5. At the time that the regiment occupied the fair ground 
as its camp, in the fall of 1861, how many wells and what wells were 
within these grounds ? 

A, There were two wells, both dug wells and stoned. 

Q. 6 When were those wells put down ? 

A. In the fall of 1858. 

Q. 7. Have you personal knowledge of the character of those 
wells as dug wells, and are they still remaining for use? 

A. I have, and they are now in use or ready for use and have 
been ever since. 

Q. 8. State their location on the fair ground and how each is 
operated. 

A. One is near the main building and in the center of the front 
part of the ground, about six rods from the front fence; the other is 
in the rear, near the southwest part of the grounds; the rear well 
was operated in 1861 and 1862 by a chain pump and for several 
years ; the front one was operated by an ordinary cistern pump in 
those years with, I think, a lead pipe attached. 

Q. 9. During the time that the regiment was there did you learn 
of another well being made in the mess-louse or cook-house for the 
use of the regiment? And, if so, state what kind of a well it was, as 
you learned at the time. 

A. I learned there was a well there and that it was a drove well. 

Q. 10. Mr. Freer, how deep were those dug wells? 

A. As 1 recollect, the front one was 8 or 9 feet and the one in the 
rear 10 or 11 feet. 

Q. 11. How was the supply of water in those dug wells? 

A. For the purposes and uses of the society they afforded a suffi- 
cient quantity, but the supply being less in August and September. 

Q. 12. Do you know when the driven well was taken away from 
the fair ground ? 

A. In the spring of 1862. 

Q. 13. And has there any driven wells ever been operated on that 

ground since? 
2440 A. Not to my knowledge. 

Q. 14. State whether the surface of that fair ground is level 
or not. 

A. It is nearly so, sloping a little to the east. 

Q. 15. Who was the colonel of that regiment during its organiza- 
tion ? 

A. Nelson W. Green. 

Q. 16. How long before the raising of the regiment did you first 
make his acquaintance’? 

A. Some few years; I couldn’t say exactly; several years; about 
two or three years, I should say. 
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Q. 17. Had you met him freque ‘ntly and done business with him 
prior to the raising of the regiment in 1861? 

A. I had frequently met him and sold him coal and collected 
bills. 

Adjournment taken to September 6th, 1880, at 2 o’clock p. m., at 
same place. 

SepTeMBER 61TH, 1880—2 o’clock p. m. 

Complainants appear by D. L. Hurlbut; defendants do not ap- 
pear. 

Examination of SrepHen D. Freer continued : 

Q.18. Please state what the character of Colonel Green was as to 
being a social, pleasant, gentlemanly appearing person prior to the 
shooting of McNett, which occurred here in the fall of 1861, as you 
knew ae 

A. As I knew him, prior to his connection with that regiment, he 
Was an open, social, wide-awake man and social as most any one you 
would meet. 

Q. 19. Did vou learn of his shooting of McNett for an alleged 
breach of orders occurring in camp in the fall of 1861? 

A. I did learn of it. 

Q. 20. Pl ase state whether or not that occurrence divided 

2441 the people here in the county and vicinity—divided the peo- 

ple here for and against the Colonel, and whether there was 

excitement over the atfair and the extent and intensity of such ex- 
citement. , 

A. It had a tendency to create a feeling in regard to the Colonel. 
They were very warm on both sides, and many war men sided with 
Colonel Green and many sided against him at the time, and before 
he left here, | think, the majority sided against him. That feeling 
was quite intense. 

Q. 21. Please state whether that feeling was kept up here for and 
against the Colonel down to the time of the trial of his indictment, 
in the fall of 1866. 

A. It was, to considerable extent. 

Q. 22. From the time of the shooting of McNett and after he re- 
turned from the army, in the early summer and spring of 1862, 
down to the time of his trial under the indictment, please state 
whether you occasionally saw Colonel Green and about how fre- 
quently. 

A. I would frequently meet him; perhaps once a week or once in 
two or three weeks; I can’t say exactly, but quite frequently. 

Q 23. Did you know of the fact of his being discharged from the 
service in the spring or summer of 1862 ? 

A. From general report. 

Q. 24. Please state whether or not the shooting of McNett involved 
Colonel Green in difficulties with the church here and with his regi- 
ment and lawsuits, as you understood at the time. 

A. It did. 

Q. 25. Please state whether Colonel Green had any business or 
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calling, to your knowledge, other than to tend to his difliculties aris- 
ing from the shooting of MeNett from his return to Cortland, in the 
spring of 1862, down to the time of his trial, in 1866. 

A. I don’t know of any. 

Q. 26. State what you observed the effect on the mind and con- 
duct of Colonel Green was that was produced by the MeNett affair 

and the indictment and the various controversies which fol- 
2442 lowed under the popular excitement prevailing during the 

period from his return to Cortland, in 1862, down to the time 
of his trial. 

A. After his return to Cortland, in 1862, he appeared like a very 
different man. There seemed to be something on his mind of a de- 
pressing nature, so that it was generally noticed in his daily appear- 
ance here, so that it was commented upon extensively and publicly. 
The uppermost thing in his mind seemed to be the telling over of 
his grievances and what he had undergone, and frequently people 
spoke of him that he must be insane from some cause or other. 

Q. 27. Did that extend or not to the time of his trial ? 

A. Yes, sir: down to the time of his trial. 

Q. 28. Please state whether Colonel Green went into society after 
these difficulties, and how he was regarded in Cortland, 

A. He was generally excluded, or exc!uded himself, or withdrew 
from society, Ile was generally considered a bore, and even such 
as were considered his best friends would turn away from him 
rather than hear him tell his grievances; I have seen that myself, 

Q. 29. Did you learn or hear of the driven well made upon the 
fair ground in the fall of 1861? 

A. I did. 

Q. 30. Who was conceded at that time to be the inventor of that 
process of well making, as you understood ? 

A. Colonel Green ; called Green’s well. 

Q. 31. Did you ever hear of or know that process for getting water 
before that one at the fair ground ? 

A. The first I ever heard of the driven well was the one that was 
experimented on at Colonel Green’s house and the one at the fair 
ground. 

Q. 32. Did you personally see either of them put down ? 

A. I did not. 

(S’g’d) STEPHEN D. FREER. 


Subscribed and sworn to before me this 6th day of September, 


1880. | 
(S’g’d) FREDERICK HATCH, 
Notary Public. 


Adjournment taken to September 7th, 1880, at 9 o’clock a. m., at 
same place. 
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2443 SerreMBER Stu, 1880—9 o’clock a. m. 
Case called. 
Plaintiffs appear by D. L. Hurlbut; defendants do not appear. 
Case held open. 


WiLLiAM 8S. CopELAND, being duly sworn in the case of William 
D. Andrews et al. vs. George Leland et al. and again separately sworn 
in the case of William D. Andrews et al. vs. George Leland, testified 
as follows, being sworn for complainants: 


Q. 1. Please state your name, age, and residence and occupation. 

A. My name is William 8. Copeland; my age is 55 years; my 
residence is Cortland village. Cortland county, N. Y.; my business is 
proprietor of the Messenger House, at Cortland village. 

Q. 2. How long have you resided in Cortland village‘ ? 

A. I have always resided here in Cortland county and vicinity, 
with the exception of during the war, from December, 1861, or Jan- 
uary, 1862, up to 1865. For about two years just prior to 1861 I 
was also away more or less In Georgia. 

Q. 3. Do you remember of the raising the 76th Regiment of New 
York Volunteers raised and quartered here at the fair ground? 

A. Yes, sir. 
2444 @. 4. Who was the colonel of that regiment and who took 
the active part in its organization ? 

A. N. W. Green. 

Q. 5. When was that regiment raised here ? 

A. In August and September, 1561. 

Q. 6. When did you become acquainted with Colonel Green ? 

A. Well, the first that I became acquainted with him, the first 


that I knew of him, was in 1861. I may say that I had known of 


the man before 1861. My first acquaintance with him was in 1861. 

Q.7. Did you see him frequently and did you know him inti- 
ila during the time that he was raising the regiment? 

A. Well, I did. I was on the ground with the regiment for some 
weeks; I can’t tell just how long. I was assisting Mr. Wheeler and 
Graham, who had a contract for victualing the regiment. 

Q. 8. About how many men were there in the regiment ? 

A. According to the best of my recollection I should say from 700 
to 900 men; I can’t tell exactly. 

Q. 9. So far as you observed did Colonel Green give his time up 

exclusively to the raising and organizing of this regiment and to 
the duties of commanding the same while in camp at the fair 
ground ? | 

A. Yes, so far as I observed 

Q. 10. Was Colonel Carmichael, Heman F, Robinson, and Byron 
Mudge officers of that regiment under Colonel Green while in camp 
there at the fair ground ¢ ? 

A. Yes, sir. 

Q. 11. Did Colonel Green give orders as the colonel of the regi- 
ment to those men and others of the regiment ? 

A. Yes, sir. 
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Q. 12. Do you know of the driven well, so called, that is now in 
public use here in Cortland ? 

A. Yes, sir. 

Q. 13. When did you first hear or know of that process being used 
for getting water ? 

A. My first knowledge of the fact was on the fair ground at the 

time that I was there; the first that I heard was of an ex- 
2445 periment that was made at Colonel Green’s house, which I 
me Lad been put down before. 

Q. 14.. Please state what you saw in relation to the well which you 
say was put down on the fair ground by this new process in the fall 
of 1861, while the regiment was camped there. 

A. The colonel ordered his men to put down a well there. I saw 
Mudge at work putting down a tin or sheet-iron—I think it was 
tin—tin pipe, about two inches in diameter, with an iron rod, in the 
mess-room or cook-room ; he put that down by first driving down a 
rod and then pushing down the tin pipe in the hole that he made ; 
the tin pipe was somewhat larger than the rod, and it bothered him 
some—the tin pipe—about getting it down, and they got it down 
some five feet—four or five feet—and abandened it; then they drove 
the rod farther down, I should think about twelve feet in all, acecord- 
ing to the best of my recollection. The rod driven was about an 
inch-and-a-quarter rod, I think; they then pulled out the rod and 
put in a lead pipe; they put down the lead pipe about as far as they 
had driven the rod; then they connected the pump to that—a com- 
mon, cast-iron pump. 

Q. 15. Did this pipe fit tightly into the ground ? 

A. Well, I couldn't say that it titted tightly when it was put in; 
but the earth fitted tightly when it was in use; in putting down the 
lead pipe they worked it around in order to get it down in, because 
they couldn’t drive a lead pipe. 

Q. 16. Please state how long the well was in use there and how it 
worked. 

A. The well operated well; gave a good supply of water; it was 
there in use during the time of the encampment of the regiment 
there. 

Q. 17. Was Colonel Green there during the time it was being put 
down giving directions in regard to it ? 

A. He was. 

Q. 18. How was that well regarded by the regiment, whether as a 
novelty and whether you heard expressions of surprise ? 

A. It was a novelty and surprise to all that were there, and 

2446 Colonel Green stated or made the remark that in the country 

of the enemy he would be able by this method to procure 

water in a short time, and they could not put any poison in the 
water as they could in a dug well. 

Q. 19. Who was conceded to be the inventor and originator of 
this process of obtaining water? 

A. Colonel Green was the first man that I have any knowl- 
edge of. : 
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Q. 20. Did Colonel Green describe to you at that time, in 1861], 
his process for obtaining water ? 

A. I heard him describe that he would be able to drive down an 
iron pipe in a short time and obtain water in that way, by driving 
an iron pipe down to water in the ground and by attaching a pump 
to the pipe after it was driven he would have a well anywhere. 

Q. 21. Do you remember of the shooting of McNett by Colonel 
Green late in the fall, while the regiment was in camp at the fair 
cround, for alleged disobedience of orders? 

A. I was not on the fair ground at the time, and did not see the 
shooting, but heard of it probably in fifteen minutes after it was 
done. 

(). 22. Please state how the shooting of McNett affected the com- 
munity here as to excitement and as to dividing the community for 
aud against the colonel and the extent and intensity of the feeling. 

A. It created a great excitement here through the people, and it 
divided the people for and against him; that feeling was very in- 
tense and bitter; very bad expressions made against him, and many 
apprehended that trouble would grow out of it, so much so that 
they sent to Truxton and got cannon and brought it here and 
placed it on the fair ground for protection in case of trouble, the ex- 
citement was so Intense. 

Q. 23. Did that great excitement, produced by the shooting of 
MeNett by Colonel Green, and the division of the people here for 
and against him, continue down to the time and until after the reg- 
iment left here? 

A. Yes. 

Q). 24. What effect did the shooting of McNett and 
2447-2450 the great excitement growing out of it appear to have 
upon the mind and conduct of Colonel Green ? 

A. It appeared to throw a cloud over him; it seemed to make 
him nervous, excitable, and irritable; before that he was a very 
cheerful, social, and pleasant man to meet. 

Q. 25. You left, as you have stated, shortly after the regiment 
and did not return until about the time of his trial on his indict- 
ment ? 

A. Yes. 

(S’e'd) WM. S. COPELAND. 


Subseribed and sworn to before me this Sth day of September, 
LSSv. 
(S'g'd) FREDERICK HATCH, 
Notary Public. 


Adjournment taken to September Sth, 1880, at 2 o’clock p. m., at 
same place. 
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2451 In the Circuit Court of the United States, District of Lowa. 
In Equity. 


WitiraAmM D. Anpbrews ef al. vs. GEoRGE LELAND ef al. 


Deposition of witness produced, sworn, and examined, in pursu- 
ance of the annexed notice, at Ilion, in the county of Herkimer 
and State of New York, before me, George C. Hutchins, a notary 
public in and for the said county of Herkimer, in an action now 
pending in the circuit court of the United States in and for the 
district of lowa, wherein Wm. D. Andrews, George H. Andrews, 
and Nelson W. Green are complainants and George Leland and 
others defendants. 

The complainants appeared before me this 6th day of August, 
18S0, at the oftice of Thomas Richardson, in the village of Ilion, 
said county, by and through their counsel, Thomas Richardson, and 
the defennants appeared at the time and place aforesaid specially by 
Calvin E. Keach, representing Lake and Harmon, of Independence, 
lowa, and presents to the notary their objections in writing to the 
proceedings at this time and place and before this notary, which 
he asks the notary to mark as he may deem fit, and to return, with 
the deposition taken, if any be taken, to this honorable court. 


Objections received and marked “ Defendants’ Objections, Ilion, 
N. Y., August 6th, 1880, George C. Hutchins, notary public.” 


InA Hazarp, a witness produced by the complainants, being by 
me duly cautioned and sworn on the part of the complainants, tes- 
tified as follows: 

Q. 1. What is your name, age, residence and oecupation ? 
2452 A. My name is\Ira Hazard ; age, 73; residence, Erieville, 
Madison county, N. Y.; occupation, | work at surveying; as 
a secondary business, I am a retired farmer. 

Q. 2. Have you a son named Robert 8. Hazard ? 

A. Yes. 

Q. 3. About how old is he? 

A. About 48 years. 

Q. 4. Where did he reside in 1866? 

A. He was in Black Hawk county, Iowa, in a place called Ray- 
mond, 

Q. 5. Where does he now reside? 

A. He is in Culberton, Hitchcock county, Nebraska; I suppose 
that to be his residence; that is where | address him. 

Q. 6. How long have you resided at Erieville, N. Y.? 

A. I have resided there 73 years. 

Q. 7. Was your said son visiting you at Erieville some time in 
1866; and, if so, about what time? . 

A. He was there at the commencement of the year, and left about 
the th of April. 

Q. 8. State whether at or about the time that he visited you in 
1866 you made an arrangement for your son with one Spencer D 
Richardson, of Syracuse, N. Y., whereby your son was to sell patent 
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rights on commission, under a patent of William W. St. John, 
for anew and improved drill head, to be used at the bottom of 
driven wells, 

A. I did. 

Q. 9. Where did Wm. W. St. John reside at that time, as you un- 
derstand ? 

A. Syracuse, N. Y. 
2453 Q. 10. On what exact day, if you remember, was said ar- 
rangement made? 

A. It was on the 9th day of April, 1866. 

Q. 11. In what State or Territory was your son to sell said rights? 

A. He was not confined to any anywhere. 

Q. 12. State whether the blank form of deed now produced and 
shown to you was one of the blank forms which were furnished to 
your son at that time by Spencer D. Richardson to be used by your 
son in the sale of rights under said patent. 

A. That is so. 

(). 18. State, if you know, in whose possession said blank form has 
been until quite recently. 

A. It has been 1n mine. 

Q. 14. About what time and from whom did you receive it? 

A. I took it from my son in June of 1866. 

Q. 15. And have you had it in your possession ever since until 
about two or three weeks ago, or perhaps a little longer; and, if so, 
at about what time? 

A. Yes; I have had it in my possession until about four weeks 
ago. 

Q. 16. To whom did you then hand said blank form ? 

A. Thomas Richardson, the examining counsel. 


(The complainants now put said blank form of deed in evidence, 
of which the following isa copy. The original, by consent of par- 
ties, will be marked by the notary and to be produced by the com- 
plainants on the trial hearing.) 


2454 Cross-questions asked by defendants concerning said paper: 


.X Q. 1. Was you present when these blank forms you speak of 
were furnished by Spencer D. Richardson to your son and did you 
see them handed or given to him? 

A. J did. 

X Q. 2. Where was it and when ? 

A. It was in Syracuse, the 9th of April, 1866; it was at Rich- 
ardson’s store, on South Salina street ; I have orgotten the number. 

X Q. 3. How do you know it was on the 9th of April, 1866 ? 

A. I had dates to that effect. 

X Q. 4. What dates and in what did you have them and where 
are they now? 

A. There were several writings made that bore that date, and I 
have not got them. 

X Q. 5. Did you put upon this paper now offered in evidence any 
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private mark by which vou could identify it as being the same one 
| that you got from your son and gave to Thomas Richardson ? 
A. I did not. 


Received and marked Complainants’ Exhibit 1, Ilion, N. Y,, 
August 6th, 1880, George C. Hutchins, notary publie. 


The following is a copy of said blank form : 


“Know all men by these presents that whereas I, Wm. W. St. 

L John, of Syracuse, in the county of Onondaga and State of New 

York, have invented a new and improved drill-head to be used at 

the bottom of driven wells, and have obtained letters patent of 

2455 the United States therefor, which letters patent bear date the 
es 9th day of January, 1866, and are numbered 51980; 

“And whereas Spencer D. Richardson, of the city of Syracuse and 

State of New York, has purchased one undivided half of the said 

patent by instrument of assignment bearing date the 13th day of 


, January, 1866, and said Richardson and said St. John now hold the 
. full title to the same as aforesaid ; 
? “And whereas , of the of , county of : 
State of ——, is desirous of acquiring an interest therein ; 
' “ Now, this indenture witnesseth : That for and in consideration of 


’ the sum of , to us in hand paid and agreed to be paid, we have 
granted, sold, and set over, and by these presents do grant, sell, 

- and set over, unto the said all the right, title, and 
interest which we have in the said invention as secured by the said 

letters patent for and in the of , in the county of , in 

the State of , and in no other place or places; the same to be 


‘ held and enjoyed by the said for own use and 
behoof and for the use and behoof of legal representative, to 
the full end of the term for which said letters patent are granted, as 


fully and entirely as we now hold the same, together with all rights 
that may accrue from any reissue of the said patent or any exten- 
> sion of the same. 

“And we do hereby guarantee that we have the full title to the 
said letters patent as aforesaid unimpaired, and that we have not 
transferred, sold, assigned, or incumbered said territory hereby con- 


' . 
+- veyed to any other person or persons whatever in any way to affect 
a clear title to the same. 

¥ “ Witness our hands and seals the — day of , 186-.” 

! . - 

Adjourned to 1.15 p. m. 
+ To further questions by complainants witness deposed as follows ; 

Q. 17. What was your said son’s business in 1866 at the time this 

arrangement was made? 

2456 A. He was a farmer. 

Q. 18. After making this arrangement where did your son 


go, and about how soon after? 
A. He went to Raymond, Iowa. He went that day- after the 


arrangement. 
118—16 
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Q. 19. What, if anything, did he take with him with reference to 
constructing driven wells? 

A. He took the bottoms; these drill-head bottoms. He took a 
brace and pipe-cutter ; I think nothing else. 

Q. 20. By bottoms do you refer to the instruments that are called 
improved drill-heads in the blank form of deed put in evidence? Or, 
if not, explain more fully what you mean by bottoms? 

A. I mean that—that is, in the blank form called improved 
drill heads. 

Q. 21. What form was this improved drill-head? Describe it, 
please, and its purpose. 

A. It was cast with a slot, or rather five or six slots, to admit the 
water and keep back any large substance. ‘That was the purpose. 

(). 22. Was the drill-head so arranged as to be attached to the 
lower end of the pipe used in constructing a driven well? 

A. Yes; they were attached by a screw. 

Q. 23. And did said drill-head constitute the extreme end of said 
pipe when attached, and was it constructed with reference to facili- 
tate the process of driving the pipe into the ground ? 

A. Yes. 
2457 Q. 24. State whether your son took with him a pair of 
tongs. 

A. I think he did not. 

Q. 25. Did he take a stock and dies? 

A. That was what I called a brace for cutting the thread on the 
end of the pipe. 

Q. 26. State whether he took any pumps with him; if so, about 
how many. 

A. One or two. 


Q. 27. State whether you shortly after went to Raymond, Iowa. . 


And, if so, at what time did you leave Frieville to start on your 
journey ? 

A. I did. I left Erieville on the 17th of May, 1866. 

Q. 28. At what place on the route, if any, did you first stop? 

A. Syracuse. 

Q. 29. How long did you stay there? 

A. Less than half a day. 

Q. 30. For what purpose, if any ? 

A. I got some of those drill heads. 

Q. 31. Where did you next stop off, if anywhere? 

A. At Chicago. 

Q. 52. How long did you stop there and for what purpose? 

A. I stopped off the 19th of May, I think that night. I stayed 
there until the 21st day of May, in the morning, for the purpose of 
purchasing some pumps. 

2. 33. Did you purchase some pumps; and, if so, how many and 
from whom ? 

A. I can’t give the names of the parties I purchased them of; 

there were twelve. 
2458 Q. 34. Have you a bill or invoice that you received at that 
time from the parties from whom you purchased said pumps? 
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A. I have. 

Q. 35. Has it been in your possession ever since ? 

A. It has. 

Q. 36. Will you please produce it? 

A. Yes. 

Q. 37. Upon looking at said bill is your memory refreshed as to 
the names of the parties from whom you purchased said pumps? 

A. Yes. 

Q. 38. Please state the names of said parties and give their place 
of business. 

A. Kirk, Goble & Mendsen, 36 South Water street, Chicago. 


Received and marked “ Complainants’ ‘Ex.’ No. 2, Ilion, N. Y., 
August 6th, 1880,” (Signed) George C. Hutchins, notary public. 


2459 The following is a copy: 
“7. 3. ee. P..C. Goble. J. F. Mendsen. 


“Mr. Ira Hazard, bought of Kirk, Goble & Mendsen, 36 South 
Water St. 

_ “Tron, nails, steel, wagon materials, and Cowing & Co.’s goods, of 
Seneca Falls, New York, pumps, «ce. 

“ Terms, cash. 

“Cuicaco, May 21st, 1866. 
“12 No. 2 P.S. pumps, for gas pipe, $4.25................ $51 00 
“ Ree’d payment, 
“KIRK, GOBLE & MENDSEN.” 

[2-cent internal revenue stamp, cancelled. ] 

Q. 39. Did you receive this bill of Kirk, Goble & Mendsen at the 
time it bears date, namely, May 21st, 1866? 

A. I did. | 

Q. 40. Where, after leaving Chicago, on your way to Raymond, 
did you next stop off, if anywhere ? 

A. At Galena, Illinois. 

Q. 41. How long did you remain at Galena? 

A. Over night. 

Q. 42. For what purpose did you stop off at Galena? 

A. To see a man that I understood was there, that I was ac- 
quainted with. 

Q. 43. Going back a moment, did you order the pumps which 
you purchased at Chicago shipped ; and, if so, where to? 

A. I ordered them shipped to Raymond, Lowa. 

Q. 44. Have you the receipt or bill of lading of said pumps? 

A. I have. 

Q. 45. Please produce it. 


A. I do. 
2460 The complainants offer in evidence said receipt or bill of 
lading, which reads as follows: . 


(It is understood the complainants may produce the original on 
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the final hearing. Received and marked “ Complainants’ Ex. No- 
3, Ilion, N. Y., August 6th, 1880, George C. Hutchins, notary 
public.) 
Said receipt or bill of lading reads as follows: 
“Way Bill No. 740, Car No. 4, S. C., Pro. No. —. 
“No. 74. Date, 25th May. 


“Cash in all cases on delivery of goods. 


“957TH May, 1866. 


“J. Hazard, Raymond, to Dubuque & Sioux City Railroad Co., Dr. 
Marks. Weight. Dolls. Cts, 


“For freight from Dubuque on 12 cis. pumps ---. 320 


“ Received payment for the company, 
“KE. E. McSTAY.” 


Q. 46. Were the pumps mentioned in said receipt or bill of lad- 

ing the same pumps that you purchased in Chicago ? 
A. Yes. 
2461 Q. 47. After leaving Galena where did you stop off next, if 
anywhere, on your way to Raymond? 

A. Dubuque, Iowa. 

Q. 48. How long did you stop off there, and for what purpose ? 

A. I was there probably two hours, and purchased some gas pipe; 
it was inch and a quarter iron pipe. 

Q. 49. What day, if you remember, did you leave Dubuque? 

A. The 22d May, 1866. 

Q. 50. Of whom did you purchase said pipe? 

A. John Bale. 

Q. 51. About how much pipe did you purchase? 

A. One hundred foot; in addition to that there were some coup- 
lings. 

Q. 52. Where, if anywhere, did you order said pipe shipped to? 

A. To Raymond, lowa. 

Q. 53. Did you stop off anywhere else after leaving Dubuque be- 
fore arriving at Raymond ; and, if so, where? 

A. At Independence, Iowa, Buchanan county. 

Q. 54. How long did you remain at Independence before going 
on to Raymond ” 

A. Over night. 

Q. 55. Did you in 1866 know Alpha Brown ? 

A. I did. 

(. 56. Where did he at that time reside ? 

A. At Eaton, Madison county, N. Y. 

Q. 57. Did Alpha Brown at that time havea son; and, if so, what 
was his name? 

A. Adelbert Brown. 
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Q. 58. In what place did Adelbert Brown at that time reside ? 

A. At Independence, Buchanan county, Lowa. 

Q. 59. Did Alpha Brown entrust you before you left Erieville, N. 
Y., for Raymond, Iowa, at the time yon have mentioned, in 1866, 
with some business with his son Adelbert ? 

A. He did. 
2462 Q. 60. What was it ? 

A. Two hundred dollars in money; he wanted I should 
pay it to his son for him. 

Q. 61. On arriving at Independence, Iowa, as you stated in your 
answer to question 53, state whether you paid said two hundred 
dollars to Adelbert Brown. 

A. I did. 

Q. 62. Did you take a receipt from him for said money ? 

A. I did. 

Q. 63. Will you please produce it ? 

A. Yes. 


(Paper produced.) 


Q. 64. Did you receive this receipt from Adelbert Brown at Inde- 
pendence, Lowa, on the day it bears date ? 

A. I did. 

Q. 65. Have you had it in your possession ever since ? 

A. I have. 


Received in evidence and marked “Complainants’ Ex. No. 4, Ilion, 
N. Y., August 6, 1880, George C. Hutchins, notary public.” 

The following is a copy of said receipt : 

“ Received of Alpha Brown by the hand of Ira Hazzard two hun- 
dred dollars. 


“ Dated this 22d day of May, 1866. 
“ADELBERT BROWN.” 


Q. 66. Were you ever at Independence, lowa, before the 22d day 
of May, 1866 ? 
2463 A. I was. 
Q. 67. When before ? 

A. I was there in May, 1859. 

Q. 68. How long were you there 1 in May, 1859? 

A. I staid over night. 

Q. 69. Were you ever at Independence at any other time before 
May 22d, 1866, except the one time you have just mentioned, being 
May, 1859, when you stopped there over night? 

A. I passed through there coming back about four days after—in 
May, 1809). 

Q. 70. Except the two times you have mentioned as being in 1859 
were you ever at Independence, Iowa, before May 22d, 1866? 

A. No. 

Q. 71. Speaking of the occasion when you staid over night at In- 
dependence, in May, 1859, were you on your way somewhere further 
west; and, if so, where ? 
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A. I was going to Blakeville, Buchanan county, Iowa. 

Q. 72. And at what time of day on that occasion did you arrive 
at Independence? 

A. About dark in the evening. 

Q. 73. Where did you stop that night? 

A. At the hotel. 

Q. 74. And what time did you leave Independence the next 
morning ? 

A. Immediately after break fast. 

Q. 75. What was the object of your stopping there over night? 

A. It was the end of the stage route, and I could not go any 
further by stage. 

Q. 76. Did Adelbert Brown live at Independence at that 

time? 
2464 A. He did not. 
Q. 77. On your way back, about four days afterwards, as 

you have stated, at what time did you then arrive at Independence ? 

A. Somewhere about 6 o’clock in the afternoon I passed through. 

Q. 78. What time of day did you leave there? 

A. I did not stop there at all; I merely passed through. 

Q. 79. Coming down to the 22d day of May, 1866, where in Inde- 
pendence did you spend the night of that day? 

A. With Adelbert Brown. 

Q. 80. When did you proceed to Raymond, if at all? 

A. The next morning, the 23d of May. 

Q. 81. When you arrived at Raymond where did you stop there? 

A. At my son’s, Robert S. Hazard. 

Q. 82. How far is Raymond from Independence? 

A. Some fourteen or fifteen miles. 

Q. 83. What was your purpose or object in going out to Raymond 
from your home at Erieville? 

A. Well, to assist my son in putting down pumps. 

Q. 84. Please explain what you mean by putting down pumps. 

A. It’s putting down wells; that is the way I meant to be under- 
stood; those drive wells. 

Q. 85. Do you refer to drive wells employing this improved drill- 
head that has been spoken of? 

A. I do. 

Q. 86. On what day did you arrive at Raymond—at your son’s? 

A. The 23d day of May, 1866. 

Q. 87. Did you find that your son had in the meantime con- 

structed any of these drive wells before you arrived there ? 
2465 A. I did. 
Q. 88. For whom? 

A. Ehas Parker. 

Q. 89. Where did he reside; about how far from your son’s resi- 
dence ? 

A. About eleven miles from my son’s residence. 

Q. 90. Were you, during vour said visit to Raymond, at the house 


of Elias Parker; and, if so, how often and how long did you stay i 


there? 


a 
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A. I was there several times ; stayed over night, and one or two 
days at different times. 

Q. 91. Did you know his family? 

A. Yes. 

Q. 92. Are you any relation to Parker or his family, by mar- 
riage or otherwise? 

A. His wife is a niece of mine. 

Q. 93. Did you see the said drive well which you understood had 
been put down for Parker by your son? 

A. I did. 

Q. 94. Did you have any conversation with Parker about it? 

A. I did. 

Q. 95. Did you understand that there had been any difficulty or 
trouble in constructing said well; and, impo, what was the trouble 
or difficulty ? 

A. It raised sand. 

Q. 96. From whom did you learn that fact? 

A. From Elias Parker and my son, Robert S. Hazard. 
2466 Q. 97. And did you also learn from them or either of them 
how the difficulty was remedied; and, if so, how? 

A. By taking up the pipe and putting on a perforated tin strainer 
or filter. 

Q. 98. Did you learn where they procured the said tin filter; and, 
if so, of whom ? 

A. I can’t give the name, but of a tinner at Independence. 

®. 99. Was his name Jacobs? 

A. I can’t say; it was the only tinner there was there. 

Q. 100. State whether you afterwards procured some tin strainers 
from the same tinner. 

A. I did. 

Q. 101. How long were you at Raymond and in that vicinity 
during that visit West, and when did you finally leave Independ- 
ence on your return home? 

A. I was there and about there a number of times. I passed 
through Independence on my way home June 11, 1866. 

(. 103. Where did you spend your time from the 23d day of May, 
1866, on which day you arrived at Raymond, and the 11th day of 
June, 1866, when you passed through Independence on your way 
home? 

A. Well, I was back in Independence again in about three or 
four or five days. I can’t give the exact time. I was back again to 
Raymond, and from there to Cedar Falls, and thence to Waterloo. 

Q. 104. How far is Waterloo from Raymond? 

A. Nine miles. 

Q. 105. How far is Cedar Falls from Raymond ? 

A. About 17 miles. - 

Q. 106. State what vour object was in going from Raymond to 
Independence in three or four or five days after you arrived at Ray- 

mond. 
2467 A. It was to see my friends and to see what the prospect was 
about those wells. 
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Q. 107. State whether you had any trouble in not receiving the 
pipe which you had purchased on your way out there, and whether 
there was any delay in the arrival of said pipe, and whether you 
went to Independence on one or more occasions for the purpose of 
looking after the pipe. 

A. The pipe didn't arrive as soon as we expected ; I can’t say as I 
went back to Independence on that account. 


Adjourned to 9 a. m., August 7th, 1880, same place. 


SATURDAY, Aug. 7, 1880—9 a. m. 


Parties met pursuant to adjournment. 
Same counsel present. 


Direct examination of IRA HAZARD resumed: 


Q. 107}. State where you made it your headquarters when you 
were at Raymond in May and June, 1866, and where when you 
visited Independence during that time. 

A. At Raymond I was with my son, Robert 8. Hazzard, and at 
Independence principally with Adelbert Brown. 

Q. 108. State whether during one of your visits to Independence 
during the time spoken of in the last question you saw a driven 
well there. 

A. I did. 

Q. 109. About what day of the month and what month of the 
year was it that you first saw it? 

A. I cannot give the date, but it was the latter part of May, 

1866. 
2468 Q. 110. With whom were you stopping at Independence at 
that time? 

A. Adelbert Brown. 

Q. 111. State who first informed you about this driven well hav- 
ing been put down. 

A. Adelbert Brown. 

Q. 112. What did he say about it when he first spoke to you 
about it? 

A. He told me that there was one of those drive wells put down 
in Independence yesterday. 

Q. 113. Where were you when he told you this? 

A. At his house in Independence, Iowa. 

Q. 114. State whether Adelbert, Brown pointed out to you this 
same well, and when. 

A. He showed it to me the next morning; after breakfast he har- 
nessed his team; I got on with him; he was going for a load of lum- 
ber at the railroad depot; we passed this well on our way to the 
depot and he peinted it out to me as we passed. 

Q. 115. You said in your answer to question 112, “He told me 
that there was one of those drive wells put down in Independence 
yesterday ;” do you desire to be understood that Brown pointed the 
well out to you on the same day that he told you this or the day 
after? 


~ 
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A. The next morning after. 

Q. 116. State whether in going from Brown’s house to the railroad 
depot you naturally went by this well—that is to say, was it in your 
ordinary or direct course, or did you go out of your way on purpose 
to see it. 

A. It was on the direct course. | 
2469 Q. 117. State whether you got off at that time, either on 

your way out to the depot or on your way back, and stopped 
and examined this well. 

A. On my return from the depot I stopped and looked at the well, 
or saw it; I was there through the day in Independence. 

Q. 118. Please to explain to as the appearance of this well, and of 
what it consisted, so far as you could see it. 

A. There was about eighteen inches of pipe above the ground, 
and a pump on top of the pipe, and attached to it. 

Q. 119. What kind of pipe was it? 

A. It was inch and a quarter iron gas pipe. 

Q. 120. And what kind of pump was it, 1f you remember? 

A. It was what was called pitcher spout; I should say No. 2. 

Q. 121. Did you notice how the pump was attached to the pipe ; 
and, if so, how? 

A. It was screwed on. 

Q. 122. State whether there was any appearance on the surface of 
the ground about the pipe as though there had been any digging of 
the earth upwards. 

A. It had no such appearance. 

Q. 123. State what kind of place it was where this well was lo- 
cated, as to whether the ground was high or low, wet or dry. 

A. It was on a low piece of ground; I would say it had the ap- 
pearance of being moist ground. 

Q. 124. How was it as to there being any grass around there, or 
otherwise, in the immediate vicinity of the pipe, if you remember? 

A. There was grass, and it was very green. 

Q. 125. State how it was, if you remember, as to whether there 
was any opening at the surface of the earth around the pipe, or was 

the earth packed closely around the pipe. 
2470 A. I should say it was close—that 1s, tight. 

Q. 126. Will you please to state as to what the location of 
this well was with reference to any street that there was.in Independ- 
ence? 

A. It was on the Main street, or what was called the correction 
line road. 

Q.-127. Do you know whether that street at that time was called 
Main street; in other words, was that the term usually applied to it? 

A. It is Main street; that is the name it was commonly known by 
at that time. 

Q. 128. On which side of Main street was this well? 

A. On the south side. 

Q. 129. Was there any fence at that time between Main street and 
the lot upon which this well was located, or was it open ? 

A. It was open. ° 
119—16 
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Q. 180. State whether there was any building near said well; and, 
if so, what was it. 

A. A blacksmith shop on the other side of the street, nearly op- 
posite. 

Q. 131. What other building was there, if any, on the opposite 
side of the street, if you remember ? 

A. I don’t recollect of any. 

Q. 132. Was there a grist and saw mill in Independence at that 
time; and, if so, where, approximately, were they located, with ref- 
erence to this well? 

A. There was, northeast of the well, on the opposite side—that is, 
on the north side of the street; I can’t tell exactly how far east from 
the well. 

Q. 133. State whether there was a bridge which crossed the river 
or creek running through Independence; and, if so, where this well 
was located with reference to said bridge, as to the point of compass. 

A. There was a bridge that crossed the river there; the well was 
west of the bridge, somewhere about an eighth of a mile; may be 

more or less; am not certain about it. 
2471 Q. 134. State whether you remember what the name of the 
blacksmith was who kept the blacksmith shop you have men- 
tioned, 

A. I can’t say for certainty what it was; I saw it. 

Q. 185. Permit me to refresh your memory on that subject, and 
ask you whether his name was Kays? 

A. It was something like that. 

Q. 186. [hand vou what lL understand to be a tracing from a map 
put inevidence by the defendants herein and marked Defendants’ 
“Ex. B;” please examine the same and say whether the location of 
the well, as marked thereon, south of Main street, corresponds with 
the location of the well which you have spoken of. 

A. The location of the well is correct as being on the south side 
of the street. 

Q. 137. Looking at said map again, please state where Adelbert 
Brown’s residence was when you were there in May and June, 1866, 
with reference to the location of said well, as laid down on said 
map—that is to say, assuming that the well is properly located on 
said map, in the northwest corner of lot No. 3, on what lot, as near 
as you can now remember and judge from said map, was Adelbert 
Brown's located. 

A. It was southwest of the well; it might be on lot 6 or 7. 

(). 138. About how far was Adelbert Brown’s residence from the 
well, according to your best recollection ? 

A. Somewhere from a quarter to half a mile in a direct line. 


Complainants’ offer in evidence as an exhibit referred to by the 

witness in his testimony the tracing of the map referred to in ques- 
tion 136. 

2172 Received tracing in evidence and marked “ Complainants’ 

Kx. No. 4. Ilion, N. Y., August 7th, 1880. George C. 

Hutchins, notary public.” 
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Q. 139. Was there any other Mr. Brown that you know of who 
lived in the vicinity of that well at that time? 

A. I know of no other. 

Q. 140. State whether Adelbert Brown, in May and June, 1866, 
was building him another residence; and, if so, where, and about 
how far from Independence. 

A. He was; about two miles west of Independence. 

Q. 141. And state, if you know, at what time Mr. Brown left his 
residence in Independence and moved into his new house, about 
two miles from there. 

A. I can’t say when he moved; he was about ready to move when 
I came away, about the 11th of June, 1866. 

Q. 142. Please explain a little more fully what you mean when 
you say in your last answer, “he was about ready to move.” 

A. His new house was about ready for occupancy 

Q. 143. State whether on the day when you first saw this well 
Independence you had any conversation with the blacksmith whose 
shop was on the opposite side of the «reet with reference to said 
well, 

A. I did. 

Q. 144. State what he said to you with reference to the same. 

A. He said it was put down by a man; he did not give any 
name, and that the man had gone down the river to Quasqueton ; 

I cannot say that he gave the day when the well was put down, 
2473 Q. 145. State whether he spoke of it as being a novelty 
there, and what he said on that subject. 

A. He said it was a novelty, and that all the ladies come and had 
a drink of the water. 

Q. 146. State whether he explained to you the manner of con- 
struction of said well ; and, if so, what did he say on that subject? 

He said they first put down a 2-inch pipe; they drove the 
2-inch pipe; they then introduced into that pipe a borer; they 
bored and made the bottom with this borer; they bored it out with 
this borer. 

Q. 147. How far did they drive down this 2-inch pipe—all of the 
way or only part of the way to the bottom of the well, did he say ? 

A. It, the borer, only projected through the pipe below this pipe, 
as I understood it; he explained it to me. 

Q. 148. State whether, before introducing the borer as you under- 
stood it, they drove a smaller pipe down. 

A. No; they did not. 

Q. 149. What did they do, if anything, as you understood, after 
they had bored out the bottom of this well with the borer ? 

A. They drew that out, and also the 2-inch pipe was taken out. 

Q. 150. Go on, please, and state what further they did, as you un- 

derstood. 

2474 A. They then introduced this inch and a quarter pipe in 
the hole where they had drawn out the 2-inch pipe; that was 
all, I believe. 
Q. 151. Ido not clearly understand the description you have given. 
Was the 2-inch pipe which you have spoken of open at both. ends, 
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as you understood, simply to form a curb, so to speak, whilst they 
were drilling the hole with the drill, which they afterwards intro- 
duced, or how. was that? Please explain fully. 

A. There was a plug, as I understood, in the lower end of this 
pipe, a wooden plug, and that was pushed out after driving the pipe 
into the ground ; they then introduced this borer. 

Q. 152. State whether you saw at said blacksmith shop any imple- 
ments or material such as were used in the construction of driven 
wells ; and, if so, what? 

A. There was an iron bar. This 2-inch pipe, which was explained 
to me as the pipe they used there—the borer; and there was some- 
thing else, some other implement they used; I could not tell what it 
was, 

Q. 153. State whether there were any points there; and, if so, de- 
scribe them; and whether there were also chains there such as were 
and are used for withdrawing pipe from the ground. 

A. I think there were one or two points there, perforated points, 
and a chain. 

Q. 154. State whether said blacksmith informed you as to whom 
this crowbar, borer, 2-inch pipe, points, and chain belonged, and as 
to whether they or any part of them had been used in the construc- 
tion of this well. 

A. He gave me no name, but said that these tools were used in the 
construction of that well; then he explained how, as I have hereto- 

fore stated. 
2475 Q. 155. State whether you, after that day and during that 
visit West,saw the well spoken of, and about how many times. 

A. I can’t say; I saw it after that day; cannot tell how many 
times ; saw it some three or four times in a day. 

Q. 156. Please describe the instrument which you saw there and 
which you have called a borer. 

A. It was two pieces—I called them steel—about an inch wide, 
about one-sixteenth of an inch thick, and made fast at the bottom ; 
the bottoms were made sharp; I think they were fastened together 
by some means; somewhere nearly four feet long; the upper end 
was fastened to a coupling and then a rod into that and then a 
handle into that on top of the rod. When they introduced the borer 
into the pipe the borer closed up; after pushing through the pipe 
it opened up; then they turned it around with this handle on top ; 
they turned it around to form the bottom of the well—to make a hole 
in the bottom to form a reservoir. 

Q. 157. State whether at that time you knew a man by the name 
of Delazon Holdridge; and, if so, where did he reside and what was 
his business or oceupation ? 

A, Yes; I did; he was at Independence, Towa; he was a lawyer 
and a land salesman 

Q. 158. Were vou during that Gnve—that is, in May and June, 
1866 1n the office of suid Delagon Holdridge: and if se.on nrere than 
one Gooasion ? 

A. I was there several Gimes 
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Q. 159. And whilst in his office did you have — talk with him 
about this well; and, if so, what was said’ 

A. We had conversation in regard to this well; he said it was 
something new and that they had quite a jubilee there at the time 
of putting it down; he said the women went and all had a drink of 
the water. 


Adjourned to 1 p. m. 


2476 Q. 160. Did you in May and June, 1866, when you were at 
Independence, know John Loomis; and, if so, where did he 
reside and what was his business? 

A. I did; he lived at lLudependence ; he had been a leather mer- 
chant and sold out while I was there. 

Q. 161. Did you then and there have a conversation with John 
Loomis about this well which you saw at Independence; and, if so, 
what was it? 

A. We had a conversation; he said it was something new; he 
wanted to know of me if I thought there was any money in it; he 
further stated that he was out of business; he had sold out his 
leather business; I gave him my opinion and said to him that it 
wanted a mechanic and that a man unacquainted with the business 
might loose money. 

Q. 162. State whether you had a conversation or conversations 
with several parties at the railroad depot at that time; and, if so, 
about how many and to what effect was their conversation with 
reference to this well, as to its being a new thing or otherwise ? 

A. I talked with people or persons there several times; they 
claimed it to be new—something that they did not know anything 
about; they were strangers to me; I didn’t know their names. 

Q. 163. How far was Elias Parker's house from Independence and 
in what direction ? 

A. About three miles west, on what was known as the correction 
line road. 

Q. 164. State whether during your said visit at Raymond there 
was a circus passed through there; and, if so, from what direction 

was it coming? 
2477 A. I think there was; it was going west; it was coming 
from the direction of Independence and going in the direc- 
tion of Waterloo. 

Q. 165. Which was the first driven well, if any, that youand your 
son put down during your then visit to Raymond ? 

A. It was for Mr. Butterfield; 1 do not remember his given name. 

(). 166. What was his business, and where did he reside? 

A. He was a farmer; he lived about a quarter of a mile ora little 
more south of Raymond, about half'a mile north of my son’s house ; 
he lived between my son’s house and Raymond; it was a stone 
house he lived af; he had been or was justice of the peace at that 
Lie, 

Q. 167. Who put down this well and when was it put down? 

A. My son and Tput it down: Battertield assisted us some: can’ 
say when it was put down; not Rr from the Ist of June, 1860. 
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(). 168. State whether shortly after that or about that time Butier- 
field purchased from your son the right to put down these wells under 
this patent of Wm. W. St. John? 

A. Lle did, 

Q. 169. And state whether on your way home from Raymond in 
June, 1866, at Buttertield’s request, you stopped off at Dubuque and 
purchased some pipe for him for the purpose of constructing these 
wells. 

A. I did. 
2478 Q. 170. State whether Elias Parker also at that time pur- 
chased from your son the right to put down these wells under 
the St. John patent. 

A. He did. 

Q. 171. And did you whilstat Raymond or Independence on the 
occasion spoken of send to Dubuque for pipe for Parker and at his 
request for the purpose of constructing these wells? 

A. I did; it was to be delivered at Jessup. 

Q. 172. Which and where was the next well that you or your son 
constructed in June, 1866, under this St. John patent? 

A. L assisted my son and Elias Parker in putting down a well for 
Adelbert Brown: it was on Brown’s farm, at his new house. 

Q. 173. Was Adelbert Brown present? 

A. Yes. 

Q. 174. State whether that well was regarded as a novelty or other- 
wise by persons who saw it, and please specify fully in that regard. 

A. It was considered so by those who saw 1t; there were several 
workmen on Brown’s house who saw it; there were others there, but 
I can’t say who. 

Q. 175. Did you at that time know a man by the name of Edge- 
combe; and, if so, do you remember his given name? State what 
his business was and where he lived and other facts which you re- 
member at that time. 

A. I did know a man by the name of Edgecombe; do not remem- 

ber his given name; he was a farmer; he lived between Adel- 
2479 bert Brown’s and Elias Parker’s; he sold out his farm while 
I was there; I think he is a man about forty years of age. 

(). 176. In your testimony given this morning you described the 
points which you saw at the blacksmith shop in Independence as 
being perforated ; do you remember with any certainty as to whether 
they were perforated with round or square holes or whether with 
slots? 

A. It was my impression they were perforated; they might have 
been slots. 

Q. 177. Referring to the grist and saw mill which you-spoke of in 
your testimony this morning as being on the opposite side of Main 
street and east of the well at Independence, please state whether the 
mill-yard at that time, namely May and June, 1866, was confined 
to the northerly side of Main street, or did it extend to the southerly 
side of said street and occupy some space on that side? 

A. It occupied both sides. 

Q. 178. State whether there was any fence between said saw-mill 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. OSL 


and Main street, or between Main street and that portion of the mill- 
yard which lay on the south side of Main street, if you remember. 

A. There was none on either side. 

Q. 179. State with what said mill-vard was occupied with, if any- 
thing. 

A. Nothing but saw-logs; there were saw-logs there piled up to 
some height. 

Q. 180. About what day and what month did you finally leave 
Raymond for your home at Erieville, N. Y.; and about what day 
did you arrive home at said Erieville? 

A. Ileft Raymond Monday, the 11th June, 1866; I was about four 
days on the road; I arrived home about the 15th of June, 1866. 

Q. 181. Have you ever been at Independence or in that vicinity 
since? 

A. I have not. 


Complainants rest. 


2480 Cross-examination of witness, IrA Hazarp, by Carvin E. 
K EACH, examining counsel, who appears on behalf of Lake & 
Harmon, defendants’ solicitors: 


X Q. 1. Is John Loomis living or dead? 
A. He is alive, as far as I know. 
X Q. 2. Was his name suggested to you by Mr. Richardson or 
any other person since you testified this morning? 
A. I think not. 
X Q. 3. Why do you say I think not; don’t you know? 
A. It has not been. 
X Q. 4. Why did you not mention his name before this after- 
noon ? 
A. Because it has not been called for. 
X Q. 5. Were the people who you saw at the depot on several occa- 
sions and talked to about the weil travelers? 
A. Not all of them. 
X Q.6. Were most of them ? 
A. I don’t know that any of them were. 
X Q. 7. Do you now recollect any person whose name you can 
give who talked with you at the depot about this well? 
A. I don’t know. 
X Q. 8. Was this well in sight of the depot? 
A. It was not. 
X Q. 9. What kind of a building was this depot? 
A. It was a wooden building; it was a common-sized building. 
X Q. 10. You say the well put down at Brown’s new house 
2481 was regarded as a noveltv; do you mean by that that this 
improvement your son had bought was a novelty? I mean 
this St. Jolin patent. 
A. So farasthe point was concerned, those looking at that, the well, 
would not know what it was. 
X Q. 11. Your son had driven wells, had he not, before you went 
there ? 
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A. He had put down the Elias Parker well. 

X Q. 12. Have you, since coming here to testify, had read over 
to you or stated to you by either the ex: mining counsel, Mr. Richard- 
son, or this other gentleman, Mr. Edwin A. Harris, what purported 
to be the testimony in this case, or portions of what had been sworn 
to concerning this Independence well, and the buildings and loca- 
tions named by you in your testimony ? 

A. I think not. 

X Q. 18. You stated when you started to make your last answer 
as follows: “I have not sworn from that;” I think the notary did 
not take that; I now ask you if you said so; and, if so, what you 
meant by so saying. 

A. I meant to be understood that I was swearing from my own 
knowledge. 

X Q. 14. Now, I ask you if your memory or knowledge has not 
been refreshed by what has been told you as to what others had 
already testified to it in this case out in Iowa. 

A. | think not. 

X Q. 15. Do you mean by that to testify that you have not been 
told what others swore to in lowa. 

A. I made a statement, you understand, that there had been state- 
ments corroborating these of mine; I was told there was cor- 
roborating evidence to my former statements. 

X Q. 16. When ? 

A. I was told so since I came here. 

X Q. 17. By whom? 

A. By Mr. Richardson. 

X Q. 18. Did you or not to-day and during the adjournment have 
a conversation about the testimony you had given, and was your at- 
tention called to the points or perforated pipes that you saw at the 
blacksmith shop that you testified to before dinner ? 

A. Yes. 
2482 X Q. 19. Did you also have a talk about your testimony as 
to where the grist and saw mill was located as to the highway 
= Main street ? 
. I think not. 

o 20. Will vou sweur you did not? Please answer directly, yes 
or no. 

A. I have no recollection of it. 

X Q. 21. Cross-question 20 repeated ; and will you please give me 
a positive answer, yes or no? 

A. I say I did not; I have no recollection of any. 

X Q. 22. Is that the reason you say not, because you have no rec- 
ollection ? 

A. Yes; that is the reason. 

X Q. 28. Are you in the habit of swearing positively that a thing 
did or did not occur because you have no recollection of it ? 

A. Yes, generally ; if I don’t recollect it I say it wasn’t so. 

X Q. 24. Where was Robert 8. Hazard born, and in what year? 

A. He was born at Erieville, I think, in 1833 ; that is my impres- 
sion. 
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X Q. 25. Have you other children; and, if so, how many, and 
give us their ages ? 

A. I have had five others, six children in all; Robert was the 
eldest one; the next one was born about eleven months after; the 
next one was a daughter ; she was born the 4th day of June, 1837 ; 
the next one, [ think, was born in July; that was a daughter also; 
about two years after, about 1839; the next one was a son; I ean’t 
tell when he was born ; there was more difference in his age; I can’t 
give his age; the next one wasadaughter; [ can’t give the year; I 
think she was born in October; the latter one is the youngest. 

X Q. 26. When did Adelbert Brown first go West, to lowa? 

A. He went in the spring of 1865. 

X Q. 27. Will you swear that be was not at Independence, Iowa, 
in 1861” 

A. I could not. 

X Q. 28. What did you go West for in 1859? 
2485 A. My son Robert was about to settle there, and I went 
out to see about purchasing some land and stock for him. 

X Q. 29. When did he settle there? 

A. His family was there when I went there. 

X Q. 30. How long had they (his family) been there then ? 

A. His family went in the spring or latter part of winter of 1859; 
my son went there in the fall of 1558. 

X Q. 31. When did he move away from Iowa? 

A. I think he has been gone about six years. 

X Q. 32. Did he live there in Iowa from 1859 to 1874? 

A. Yes. 

X Q. 33. When did Elias Parker go to Iowa to live, if you know? 

A. I think he had been there about two years when I was there, 
in 1859; as far as I know he is there yet. 

X Q. 34. Were you in Independence, lowa, in the years, or either 
of them, 1860, 1861, or 1862 ? 

A. I was not. 

X Q. 35. Then you do not know, do you, of your own knowledge, 
whether there was a driven well in Independence in 1861 or not? 

A. I do not. 

X Q. 36. Did you, personally, ever construct or help to construct 
a driven well in the city of Independence, lowa? 

A. No. 

X Q. 37. What did you do at Bleeckerville, lowa, or were you ever 
there ? 

A. I never was there. 

X Q. 38. What hotel did you stop at in Independence in 1859? 

A. There was but one there; it was the principal hotel there and 
the only one there at that time. I don’t know the name of it. 

X Q. 39. Where were you going when you stayed over night at 
Independence in May, 1859 ? 

A. I was going to Blakeville. 

X Q. 40. What for? 
2484 A. To see about settling my son and purchasing some 
stock. . 
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X Q. 41. How did you go from Independence ? 
A. I took a livery. 
X Q. 42. What day of the week was May 17th, 1866? 
A. Lrather think Thursday—Wednesday or Thursday ; I think it 
was one of the two. 
X Q. 48. Well, which do you think it was? 
A. I think it was Wednesday. 
X Q. 44. Was not Adelbert Brown and Elias Parker present at 
all the wells you ever assisted in putting down in lowa? 
A. No. 
X Q. 45. What well did you assist in putting down at which one 
or both was absent, and which was absent? 
A. There was the Butterfield well; there wasn’t either of them 
present. 
X Q. 46. Where, if you know, did your son get the pipe used in 
putting down the Parker well? 
A. 1 understood he got it at Dubuque. 
X Q. 47. How did they use the tin strainer filter that you spoke 
on the well that pumped sand—the Parker well I mean ? 
A. I never saw it. 
X Q. 48. Then you do not know, of your own personal knowledge, 
do you, that they used one, nor what kind of a point they used or 
how they drove it? 
A. I do not. 
X Q. 49. Did you get a bill of the gas pipe you purchased at 
Dubuque; and, if so, what has become of it’ 
A. | got a bill and it’s mislaid or lost; I think it is mislaid. 
X Q. 50. Have you looked for it before coming here? 
A. I supposed I had it when I came here. 
X Q. 51. Cross-question 50 repeated ; and will you please pay 
attention to my questions and answer them and nothing else? 
24385 A. I have, and had it. 
X Q. 53. How came you to look for these documents you 
have brought with you and introduced in evidence? 
A. To fix dates. 
X Q. 53. What dates? 
A. Dates of times that I was West at different points. 
X Q. 54. How did you know they would be needed on this exami- 
nation ? 
A. I did not know for certain as they would, but I supposed they 
would. : 
X Q. 55. You have stated that there were writings that had the 
date of April 9th, 1866, on them when you made the arrangement 
with Richardson, at Syracuse, for the patent. What has become 
of them ? 
A. My son kept them. 
X Q. 56. Was it at Richardson’s office where you got his blank 
patent deed or contract that has been put in evidence, and was it at 
that time, namely, April 9th, 1866? 


A. It was. 
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X Q. 57. Who else did you stay with at Independence in 1866 
besides Brown ? 

A. Elias Parker. 

X Q. 58. Who was the well driven for that you saw in front of 
the blacksmith’s or across the road, if you know ? 

A. I didn’t understand as it was driven for any one. 

X Q. 59. Had you seen and examined this map or tracing of In- 
dependence and where the well was located before you was first 
asked to-day questions concerning them ? 

A. Yes. 

X Q. 60. Did you measure this 1}-inch pipe that was put down 
where the 2-inch pipe was said to have been taken out? 

A. I did not. 

X Q. 61. You do not know, do you, of your own personal knowl- 
edge, when such well was driven or by whom ? 

A. I do not. 

X Q. 62. Nor how it was driven ? 

A. I do not. 

X Q. 63. Is this lawyer and blacksmith living or dead ? 

A. The lawyer, as far as I know, is alive, and the blacksmith I 

know nothing about. 
2486 X Q. 64. Was the sod and grass or earth around this pipe 
which was across the road from the blacksmith shop at all 
disturbed or did it look natural and undisturbed ? 

A. The grass—it had not been excavated; the grass had the ap- 
pearance of being trampled on. 

X Q. 65. Was that all? 

A. I think so; yes, as far as I could see. 

X Q. 66. Can you say, of your own knowledge, that there was not 
a driven well on those premises in 1861? 

A. I cannot. 

X Q. 67. Do you know whether these premises, as described by 
you, were in the same condition, as to their surroundings, as they 
were in 1861 when you saw them in 1866? 

A. I know nothing about them in 1561. 

X Q. 68. Did Adelbert Brown live in the same house in Inde- 
pendence in 1866 as in 1850? 

A. He didn’t go there until 1865. 

X Q. 69. Have you not already testified that you could not tell, 
but that he might have been in 1861?” 

A. Yes; I said so; his family went there in 1865; that is the way 
I wish to be understood ; anything previous to that I know nothing 
about. 

X Q. 70. How many wells did you and your son construct while 
you were here in 1866? 

A. We put down one; that was the Butterfield well. 

X Q. 71. How long before you saw him had this blacksmith lived 
in Independence, lowa? 

A. I can’t say. 

X Q. 72. Do you know a blacksmith by the name of John Hel- 
wig, who resided at McGregor, lowa? 
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A. I do not. 

X Q. 73. Will you swear that the blacksmith you talked with 
about this pump and these implements was not John Helwig, of 
McGregor, lowa? 

A. I could not swear it wasn't. 

X Q. 74. Describe this blacksmith, as minutely as you can. 

A. He was a man not far from 5 feet 10 inches; about 30 years 
of age; might have been a little more; rather spare built; could 

not give his complexion. 
2487 X Q. 75. Did he, this blacksmith, refer to this well or this 
method of boring under the earth as a new thing or novelty 
in that vicinity ? 

A. He called it so and spoke of the ladies coming there. 

X Q. 76. What became of the earth that was bored out where this 
well pit or reservoir that you speak of was made with this borer? 

A. I did not understand that there was any taken out. 

X Q. 77. I did not ask you if any was taken out. You have de- 
scribed a method of forming a well pit or reservoir under the earth 
by this borer, it becoming larger, as you say, after leaving the bot- 
tom of the pipe. Now, / repeat, what became of the earth that was 

loosened by such boring ? 
2488 A. I suppose it remained in the ground. 

X Q. 78. I do net want what you suppose. I ask you for 
actual knowledge, and repeat the question and ask you to siate, if 
you know of your own personal knowledge, what became of the earth 
oosened by the borer. 

A. I do not know. 

X Q. 79. You have said in a former answer that the earth was 
packed tightly around this pipe on the well across the road from 
the blacksmith’s. I ask you now how you understood such gas 
pipe was put down, whether by drilling, boring, or driving. 

A. I understood the first pipe was driven. I didn’t understand 
how it, the second pipe, was forced down. It was put into the hole 
made by the first pipe. 

X Q. 80. Would it be necessary at all to drive or force down an 
inch and a quarter pipe ‘into a hole that had just been made by a 
2-inch pipe ? 

A. It would not require much foree. The couplings take about 
two inches on an inch and a quarter pipe. 

, X Q. 81. You say there were two points or perforated pipes 
2489 at the blacksmith’s shop. Did they appear rusty and as if 
pulled out of the ground where they had been used or not? 

A. They didn’t have the appearance of being used or ever being 
used, 

X Q. $2. You say that the couplings on an inch and a quarter 
pipe would about fill up a two-inch hole. Am I to understand that 
the couplings measuring both sides are larger in diameter than the 
1}-Inch pipe by about three-quarters of an inch? 

A. They probably won’t measure quite two inches; I think rather 
under two inches. 

X Q. 83. Where were you born, and what year and what month? 
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A. I was born at Erieville, Madison county, N. Y.; in the year 
1807; January 2d. | 

X Q. 84. Were you subpcenaed here; and, if so, by whom and 
when ? 

A. There was no process served in particular. 

X Q. 85. Then you came by request of some one, did you not? 

A. I did. 

X Q. 86. Who? 

A. Thomas Richardson. 

X Q. 87. Was request in writing and by letter? 

A. It was. 

X Q. 88. How long ago did you receive it? 

A. The last request was by telegram; the letter was July 28th; 
the telegram about August Ist or 2d. 

X Q. 89. Were you paid anything for coming; and, if so, how 
much ? 

A. There was no fee paid. 

X Q. 90. Was there any promise ; and, if so, how much ? 

A. There was no price fixed. 

X Q. 91. Then you have no arrangement or understanding as to 
how much you are to have for coming here to testify; is that true? 

A. No; there is no arrangement, nor no sum fixed. 

X Q. 92. How far is Erieville from here, the nearest way ? 

A. Forty-eight miles. 
2490 X Q. 93. Did you know Mr. Richardson, who wrote to you, 
before he wrote to you ? 

A. Yes; I had seen him. 

X Q. 94. Had you talked with anybody about this case before he 
wrote to you? 

A. Yes. 

X Q. 95. Who? 

A. Edwin A. Harris. 

X Q. 96. When was that? 

A. It was in July. 

X Q. 97. Did he in that conversation inform you as to what they 
wanted to prove in this case and what, in substance, had been tes- 
tified to in lowa? 

A. He made the inquiry what I knew about it—putting down this 
well at Independence, Iowa; he had some papers what had been tes- 
tified to, but not what I should testify to; he merely wanted to know 
what I knew about it. 

X Q. 98. Did he read from these papers or in any way inform 
you of their contents and who had been sworn there ? 

A. He read the contents of some papers there—their statement ; 
I don’t know who it was, 


Cross-examination closed. 
Redirect examination of witness by Mr. RicHarpson : 


R. D. Q. 1. Are you not mistaken, Mr. Hazard, when you say that 
Mr. Harris had some papers what had been testifiéd to, in your an- 
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swer to cross-question 97? I ask you to reflect a moment and then 
give us your best recollection. 

A. I can’t say they had been sworn to, but a statement of some 
persons, 
R. D. Q. 2. Allow me to refresh your memory. Was it not 
M491 a statement of certain questions that had been made out for 

him by some person, and which he had been desired to ask 
vou to find out what knowledge you had with reference to this In- 
depend nee well? 

A. I suppose that was it, but there was no form of oath attached 
to it that | know of or saw. 

R.D. Q. 3. And did Mr. Harris on that oceasion write down the 
information that you gave him as to your knowledge about these 
transactions ” 

A. lle did. 

R. D. Q. 4. And is that the statement which you refer to in your 
answer to last question but one, as having no form of oath attached 
to it that you know of? 

A. It Is. 

R. D. Q. 5. And you knew Adelbert Brown before he moved to 
Iowa ; and, if so, where did he reside before moving there? 

A. I did; he lived in Eaton, Madison county, N. Y. 

R. D. Q. 6. And up to what year did he live at Eaton ? 

A. Until 1865. 

R. D. Q. 7. Then when you say, in answer to cross-question 27, that 
you could not swear that he was not at Independence, Iowa, in 1861, 
did you mean to be understood that you couldn’t swear that he was 
not residing there at that time, and how did you mean to be under- 
stood in that regard ? 

A. I don’t know of his being at Independence as a resi- 

dent. 
2492-2502 Rk. Lb. Q.8. Do you know where he did reside in 
1861? 

A. I do not. 

R. D. Q. 9. When did he commence residing at Eatun, N. Y.? 

A. He was born there. 

Rh. D. Q. 10. State whether and, if so, when, if you know, he moved 
away from Eaton in the first instance—the first time I refer to that 
he moved away from Eaton with his family. 

A. He was just married, and he moved away from Eaton. He 
had been married, in fact, one or two years, for he worked his father’s 
farm there. He did not move away from Eaton with his family 
until 1865. 

R. D. Q. 11. Then is it true that Adelbert Brown resided con- 
tinuously at Eaton, N. Y., until 1865? 

A. As faras I know. 

R. D. Q. 12. How far is Eaton from Erieville ? 

A. Eight miles. 

R. D. Q. 13. And how far was the house that Adelbert Brown 
lived in at Eaton from the house you resided in in 1865 and for some 
years theretofore ? 
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A. About nine miles. 

R. D. Q. 14. And were you in the habit of seeing Adelbert Brown 
about 1865 and a few years theretofore frequenfly ? 

A. Yes; he is a nephew of mine. 

R. D. Q. 15. And cannot you state, Mr. Hazard, with some degree 
of certainty, and, if so, please state where Adelbert Brown resided in 
ISGO and IS6L? 

[ would think he was in Eaton, 

RK. D. Q. 16. Have you any doubt about it? 

A, I don’t know as I have. I do not know of his changing his 
residence. 

Redirect examination closed. 


2503 Recross-examination of witness by Mr. Keacu on behalf 
of Lake & Harmon : 


R. X Q. 1. Was the paper referred to in your redirect examination 
and answer 4, upon which Mr. Harris made minutes, a different 
yaper than the one from which he read to you what you said had 
wm testified to by some person, you did not know whom ? 

A. I might have been mistaken as to that being sworn to; I saw 
no form of oath attached to that paper, nor any other that he had ; 
he had a separate paper, and he wrote my statement down. 


(S’g’d) IRA HAZARD. 
Subscribed and sworn to before me this 7th day of August, 1880. 
(S’g’d) GEORGE ©. HUTC HINS. 


Notary Public. 


2504 Depositions of Elihu R. Benson and Charles P. Williams, of 
the city of Detroit, county of Wayne, and State of Michigan, 
witnesses produced, sworn, and ex: amined on the twenty-second 
day of June, A. D. 1880, at Detroit, in the said State of Michigan, 
by virtue of a notice herein served June Lith, A. D. 1880, hereto 
annexed, for the examination of certain witnesses in a case pend- 
ing In the circuit court of the United States for the district of Iowa 
between William D. Andrews et al., complainants, and George 
Leland et al., defendants, on the part ‘of said complainants. 


Complainants appeared by S. B. Bartlett, their counsel, and de- 
fendants by Lake & Harmon, of their counsel. 


Exinu R. Benson, being produced as a witness, and after being 

duly sworn by me, testified : 
Direct : : 

Q. 1. State your name, age, and place of residence. 

A. Elihu R. Benson ; fifty-six years of age ; residence, 519 Clinton 
street, Detroit, Michigan. 

Q. 2. How long have you resided in Detroit ? 

A. Little over a year. 

Q. 3. Did you formerly reside at Warsaw, Wyoming county, New 
York ; and, if so, during what time ? 
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A. I did; from 1851 to 1868. 
2505 Q. 4. While you resided at Warsaw were you acquainted 
with Chauncey C. Buxton and Timothy H. Buxton? 

A. Yes, sir. 

(). 5. In what business were they engaged ? 

A. They were engaged in the manufacture of wagons and car- 
riages. 

(). 6. Whereabouts in the village of Warsaw was their place of 
business ? 

A. Was centrally located on the west side of Main street, about the 
third block south of Buffalo street. 

Q. 7. State the number and different kinds of shops occupied by 
the Buxtons. 

A. They had a wood department, where they built the woodwork 
for their wagons; the paint shop located upstairs over the wood shop; 
then in the back part of the wood shop they had a wood machine 
shop; the engine, planer, buzz-saw, turning-lathe, and machinery 
for tenoning spokes after they were drove in the wheels; about 
twenty-five feet in the rear was a brick blacksmith shop, where they 
did their iron-work and blacksmithing ; wood shop was next to the 
street, fronted on the sidewalk. 

Q. 8. In what business were you engaged while at Warsaw? 

A. In mechanical business. 

Q. 9. Where was your place of business with reference to Bux- 
tons’? 

A. In 1861 commenced work for Gates & Garetsee. I continued 
about nine months in their employ, then [ went to work for Chester 
Hurd & Sons, at South Warsaw, about two miles from Warsaw 
village ; worked for them about two years; then they removed their 
business to the village of Warsaw and rented the shop they formerly 
occupied at South Warsaw, and carried on the machine business 
about eight months before the shop was destroyed by fire; for the 
next year I worked at different work, sometime at machine works, 
some of the time at carpenter work; after that I fitted up a lathe 

that I had burned:at the time the shop burned ; worked a few 
2506 weeks in Davidson’s shop fitting up some machinery ; at same 
time I was doing work for Buxtonsand Breck, Gates & Hurd ; 
then I went into Breck, Gates & Hurd’s shop. 
'Q. 10. In what business were Breck, Gates, & Hurd engaged ? 

A. They were runninga planing-mill, manufacturing, doors, sash, 
blinds, and house fixtures. 

Q. 11. Whereabouts was their place of business, with reference to 
the place of business of Buxtons’? 

A. Right back, west; probably three hundred to three hundred 
and fifty feet back from Main street. 

Q. 12. How did they drive into the shop of Breck, Gates & Hurd ? 

A. Their entrance was from Main street, past Buxtons’ shop on 
north side. 

Q. 13. State whether Chauncy C. Buxton and Timothy H. Bux- 
ton were engaged in business together; and, if so, what was the 
name of the firm ? 
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A. They were in company, and the firm name was C. & T. Bux- 
ton. 

Q. 14. How long were you engaged in the shop of Breck, Gates 
& Hurd? 

A. I was there about a year. 

Q. 15. At what time did you go into the shop of Breck, Gates & 
Hurd ? 

A. I think in early part of spring or latter part of winter, 1857. 

Q. 16. In what business were you engaged while in the shop of 

sreck, Gates & Hurd? 

A. In general jobbing work ; machine work of all descriptions. 

Q. 17. Did you have machinery there that you run and operated? 

A. I had what is styled an engine lathe, or iron lathe, what used 
to be styled as an engine lathe. | 

Q. 18. State whether you carried on the business yourself alone, 
or whether some one was interested with you ? 

A. I carried on the business myself, and no other one was inter- 

ested in that business. 
2507 Q. 19. State whether C. & T. Buxton, or either of them, 
had any control over your work while in the shop of Breck, 
Gates & Hurd. 

A. They had none whatever, further than what work they had 
done and were charged for the same as any other customers. 

Q. 20. Who owned the machinery that you operated while in the 
shop of Breck, Gates & Hurd? 

A. I owned it myself. 

(. 21. State whether during the time you were in Breck, Gates & 
Hurd’s shop, Breck, Gates & Hurd owned or had any lathe or 
machinery in their shop for doing the same kind of work done by 
you? 

A. They had not. 

Q. 22. How long were you engaged in business in the shop of 
Breck, Gates & Hurd? 

A. About fifteen months. 


The further examination of this witness was postponed until 2 
m., June 22d, 1880. 


~ 


p. 
At 2 o’clock p. m. parties met pursuant to adjournment. 


Q. 23. Describe as fully as you can the lathe which you say you 
had in the shop of Breck, Gates & Hurd. 

A. It was an ordinary lathe, a lathe that we call a two-foot lathe, 
about seven feet eight inches in length, with wood bed and iron 
ways. 

(). 24. Now, give the length of the sheaves. 

A. The pullies are different sizes ; the whole length about thirteen 

inches, divided into four parts of different sizes. 
2508 Q. 25. State whether the lathe had any attachments for ex- 
tending its length. 

A. There was no attachment, except what was used temporarily. 

Q. 26. State whether it had any dies or plates attached to it while 

121—16 


962 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


it was in Breck, Gates & Hurd’s shop for cutting screw thread on gas 
pipe. 

A. There was no screw gearing or cutting apparatus connected 
with the lathe. 

Q). 27. State whether while you were in the shop of Breck, Gates 
& Hurd you had any tools, dies, or plates for cutting screw thread 
on gas pipe. 

A. No, sir; I did not. 

Q. 28. State whether while you were in the shop of Breck, Gates 
& Hurd you did cut any screw thread upon gas pipe for C. & T. 
Buxton or either of the Buxtons. 

A. Not to my recollection, 

Q. 20. When you left the shop of Breck, Gates & Hurd to what 
place did you then go”? 

A. I then moved my lathe and tools into C. & T. Buxton’s shop. 

Q). 30. State, as near as you can, the time when you moved from 
the shop of Breck, Gates & Hurd into the shop of C. & T. Buxton ? 

A. It was the spring of 1858. 

Q. 31. State whether you rented a room of C..& T. Buxton in 

their shop. 
2509 A. I rented a portion of a room; one corner of it. 
Q. 32. In which shop was your room? 

A. It was upstairs, over the wood shop. 

Q. 33. State what tools and machinery you moved from the shop 
of Breck, Gates & Hurd into the room you occupied in the shop of 
C. & 'T. Buxton. | 

A. The lathe, tools pertaining to the lathe, chisels, vise and bench, 
drills, &c.; things that pertain to that business. 

(). 34. State whether at the time you moved into Buxton’s shop 
from Breck, Gates & Hurd’s you moved any plates or dies for 
cutting screw thread on gas pipe? 

A. No, sir: I did not. 

Q. 35. While you were in the shop of Breck, Gates & Hurd where 
was water obtained for use in the shop? 

A. Generally got it from a pump back of Buxtons’ blacksmith 
shop. 

(Q). 36. State whether or not there was any well upon the premises 
occupied by Breck, Gates & Hurd. 

-A. There was a well dug and used for getting water for the en- 
gine under the engine-room. 

Q. 37. State whether or not there was any place near the shop of 
Breck, Gates & Hurd used by people who came there for watering 
horses. 

A. There was a place just below the shop where they could drive 

into the creek, generally used for watering horses. 
2510 Q. 38. Describe the pump from which you say you obtained 
water back of Buxtons’ blacksmith shop ? 

A. It was a pump usually called force or hydraulic pump. 

(). 39. State whether it was in a well or how it was fixed ? 

A. It was placed in a dug well that was stoned up, probably two 
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feet and a half in diameter; the pump was made of cast iron and 
worked by a perpendicular lever. 

Q. 40. How long did you continue to carry on business or do 
work in the shop of C. & T. Buxton ? 

A. About two years. 

Q. 41. While you were in the shop of C. & T. Buxton state whether 
or not they had any control over your work or the machinery that 
you operated there. 

A. They had no control whatever. 

Q. 42. State whether or not, after you moved your lathe into the 
shop of C. & T. Buxton, you put upon it or had put upon it any 
dies or plates for cutting screw thread on gas pipe. 

A. No, sir; I did not, 

Q. 43. State whether or not, during the time you were engaged in 
business in the shop of C. & T. Buxton, you had any dies, plates, or 
tools for cutting screw thread on gas pipe? 

A. I did not. 

Q. 44. State whether or not, during the time you were in the 
shop of C. & 'T. Buxton, you were familiar with the premises oecu- 
pied by them and the different kinds of machinery used in their 
shops ? 

A. Yes, sir; I was. 
2511 Q. 45. State whether, during the time you were so engaged 
in their shop, they had any tools, dies, or plates for cutting 

screw threads on gas pipe ? 

A. Not to my knowledge. 

Q. 46. While you were engaged in the shop of C. & T. Buxton 
from what place or places was water obtained for use in the 
shop? 

A. From the pump back of the blacksmith shop. 

Q. 47. State whether or not water was obtained from any other 
source other than the pump back of the blacksmith shop. 

A. Water that was used for the boiler and engine was taken from 
the race under the shop; that was the only place, to my knowledge, 
where water was obtained. 

(). 48. State whether at any time any tub was sunk into the 
ground on the premises of the Buxtons for the purpose of holding 
water. 

A. There was a tub sunk into the ground and filled by a pipe 
from the mill-race; it was used for the purpose of tire setting. 

Q. 49. Where was the mill-race relative to the premises occupied 
by Buxtons ? 

A. The race run directly under the shop; running angling, nearly 
northwest direction. 

Q. 50. Under which shop did the race run ? 

A; It run under the shop of the wood machine department. 

Q. 51. About how far from the wood shop was the blacksmith 
shop. 

- From twenty to twenty-five feet. 
2512 Q 52. In what part of the wood shop of Baxtons was their 
engine, spoken of by you? 
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A. Iu the southwest corner of the wood machine shop. 

Q. 53. State as near as you can the size of the brick blacksmith 
shop. 

A. I think the shop was about twenty feet wide and somewhere 
from thirty-five to forty feet in length. 

Q. 54. State, as near as you can, how far it was from where the 
engine stood to the west of the blacksmith shop. 

A. I think about sixty or sixty-five feet. 

Q. 55. How far was it from where the engine stood to the nearest 
point of the mill-race? 

A. Probably about eight feet. 

Q. 56. State, as near as vou can, how deep the water was in the 
race, 

A. The water in the race at that point would vary from three to 
eighteen inches. 

Q. 57. While you resided at Warsaw were you acquainted with 
Hiram Ek. Adams and Silas Fargo? 

A. Yes, sir. 

Q. 58. State whether or not, at any time, they were engaged in 
business in any of the shops occupied by C. & T. Buxton; if so, 
when, as near as you can tell. 

A. They were in company in the wood machine shop of Buxtons’ 
in, I think, 1857, 1858, and 1859. 

Q. 59. In what business were they engaged ? 

A. They were engaged in making horse-rakes, sawing, turning 
broom handles, hubs, and general work of sawing and planing. 

Q. 60. State whether or not they used an engine. 

2518 A. Yes, sir; they drove their machinery by an engine. 

Q. 61. State whether or not there was any other engine in 
use on the Buxton premises, during the time Adams & Fargo were 
there, other than the one used by them. 

A. The only engine I ever knew of being on the premises. 

Q. 62. State, if you know, when that engine was put into the shop 
of C. & T. Buxton. 

A. I think it was put in in 1857. 

Q. 63. Describe the engine. 

A. The engine was what was cailed four horse power Collingwood 
engine, styled a portable engine. 

Q. 64. State whether or not there was any other well on the Bux- 
ton premises, outside of the blacksmith shop, aside from the one you 
have mentioned as being back of the blacksmith shop. 

A. There was a well stood about fifteen to eighteen or twenty feet 
from the northwest corner of Buxtons’ wood shop; stood on the 
north side of the road that passed by the shop down to the planing- 
mill. 

@. 65. Describe this well. 

A. It was the old style well, with a curb, reel, and bucket. 

Q. 66. State whether or not there was any other well than the 
two you have mentioned on the Buxton premises outside of the 
shops ? 

A. There was not, to my recollection. 
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Q. 67. Mr. Benson, are you acquainted with what are commonly 
known and called “ gas tongs ?” 

A. Yes, sir. 

Q. 68. While you were engaged, as you stated, in the shop of 
Breck, Gates & Hurd, did you own or have in your shop any gas 

tongs ? 
2514 A. No, sir. 
Q. 69. Did Breck, Gates & Hurd have any in the shop ? 

A. Not to my knowledge. 

Q. 70. While you were engaged in the shop of C. & T. Buxton did 
you own or have any gas tongs? 

A. No, sir. 

Q. 71. State whether or not there were any gas tongs in use in the 
shops of C. & T. Buxton during the time you were there. 

A. There was not, to my knowledge. 

Q. 72. During the time you were in the shop of Breck, Gates & 
Hurd state whether you owned or run any other lathe that the one 
heretofore mentioned by you. 

A. No, sir. 

Q. 75. State whether, during the time you were engaged in the 
shop of C. & T. Buxton, you owned or run any other lathe than the 
one heretofore mentioned by you. 

A. No, sir; I did not. 

Q. 74. State whether or not you paid to C. & T. Buxton rent 
for the room you occupied in their shop from the time you moved 
into it. 

A. I paid them rent from the time I went in and got to doing the 

business. 
2515 Q. 75. By what power did you run your machinery ? 
A. By the same engine heretofore spoken of. 

Q. 76. State whether or not you put in shafting and belting, con- 
necting your machinery with Buxtons’. 

A. Yes, sir; I furnished my own shafting and belting. 

Q. 77. State what became of this lathe owned by you. 

A. I gave C. & T. Buxton a mortgage on the lathe to secure them 
for rent and material had of them from the store, and afterwards 
they sold the lathe to C. P. Hurd. 

(). 78. State whether they took the lathe from you on the mort- 
gage you gave them. 

A. Yes, sir. 

Q. 79. State, if you know, who sold it to C. P. Hurd. 

A. Timothy Buxton. 

Q. 80. Mr. Benson, do you recollect when a company commenced 
putting in gas works at the village of Warsaw? 

A. 1 remember about the time. 

Q. 81. State, as near as you can, when it was. 

A. I think it was in 1859. 

Q. 82. State, as near as you can, at what time in 1859 it was. 

A. I think in the fall of 1859. 

Q. 83. State whether or not, during the time you were in 
2516 business in Breck, Gates & Hurd’s shop and the shop of C. 
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& T. Buxton, you were familiar with the different kinds of ma- 
chinery used and operated in the different shops in the village of 
Warsaw. 

A. Yes, sir; I think I was. 

Q. 84. State whether or not there were in use in any of the 
shops in the village of Warsaw, prior to the time the gas company 
commenced operations there, any dies or plates for cutting screw 
thread on gas pipe. 

A. There was not, to my knowledge. 

(). 85. State whether or not there was an addition or extension to 
the blacksmith shop of C. & T. Buxton. 

A. Yes, sir; there was an addition built onto the west end—a 
brick blacksmith shop. 

(). 86. State, if you can, when that addition or extension was 
built. 

A. I think it was built in 1865 or 1866; I couldn't say positively. 

(). S7. State, as near as you can, how far from the west end of the 
blacksmith shop this well was of which you have testified as having 
in it a force or hydraulic pump. 

A. | think about ten or twelve feet west from the shop. 

(). SS. State whether or not there was a door in the west end of 
che blacksmith shop. 

A. ‘There were double doors in the southwest corner of the shop. 

(). 89. State whether or not, during the time you were in the 

2517 shop of Breck, Gates & Hurd and in the shop of C. & T. 

Buxton, you were in and out the brick blacksmith shop of 
Buxtons. 

A. Yes, sir; very often. 

(). 90. State, as near as you can, how eften. 

A. Well, from one to ten times a day, probably. 

Q. 91. State whether the water obtained from this well spoken of 
by you back of the blacksmith shop was good drinking water and 
used for drinking by the hands in the shop. 

A. It was considered to be good water and the only water I knew 
of being used for that purpose. 

Q. 92. Prior to the building of this extension or addition to the 
Buxton blacksmith shop state whether there was any well or pump 
of any description whatever outside and back of the blacksmith 
shop other than the one you have spoken of in which was the force 
or hydraulic pump. 

A. There was none, to my knowledge. 

Further examination of this witness postponed until 9 o’clock a. 
m., Wednesday, June 25d, 1880. 

At 9 o'clock a. m., Wednesday, June 23d, 1880, parties met pur- 
suant to adjournment. 


Q. 95. In answer to question 92 you stated that prior to the build- 
ing of the extension or addition to the Buxton blacksmith shop 
there was no well or pump of any description whatever outside and 
back of the blacksmith shop other than the one in which was the 
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force or hydraulic pump, to your knowledge; state whether or not, 

if there had been other well or pump outside and back of the black- 
smith shop, you would have known it. 

2518 A. There was no other, to my knowledge, and if there had 
been I should have been apt to have noticed it. 

(. 94. State whether or not during the time you were in business 
in the shop of Buxton you frequently obtained water from the well 
spoken of by you back of the blacksmith shop. 

A. All the water we used for drinking and other purposes we got 
at the pump heretofore described ; I could say I obtained it myself, 
for | was connected with no other person. 

Q. 95. State whether or not during the time you were engaged in 
business in Buxtons’ shop you cut any screw threads upon gas pipe 
or drilled or fitted any gas pipe for a driven well for C. & T. Buxton 
or for Timothy H. Buxton or Chauncy C. Buxton. 

A. No, sir; I did not. 

Q. 96. State whether or not you are acquainted with what is known 
and commonly called the “ driven well.” 

A. Yes, sir; [I have had some acquaintance with that busi- 

ness. 
2519 Q. 97. State, if you can, when and where you first saw a 
driven well. 

A. The first that I ever saw or heard of was driven in front of the 

singham Hotel, in the village of Warsaw; as to the date, it was in 
1865 or 1866, more likely to ‘have been in 1866. 

Q. 98. By whom, if you know, was this well put down? 

A. I couldn’t tell the names of the parties ; patent-right men, as 
I understood at the time; I think John West and John Lindsley 
did the work. 

Q. 99. State whether or not, during the driving of this well and 
after it was first put down, there were a great many people there to 
see it and examining it. 

A. There was a large crowd assembled there while driving, and 
the crowd continued there while it was operated after it was driven ; 
it seemed to be a novelty and a general resort for the people; there 
was a good deal of water pumped into the street. 

Q. 100. State whether or not it was put dow n, as you understood, 
for the purpose of introducing it. 

A. I understood from the location where it was driven that it was 
put there for exposition. 

Q. 101. State whether or not it was talked about by the people 
there at the time of the driving and at the time of the working of 

it as to its being a curiosity and a new invention. 
2520 A. It was spoken of as a novelty, something new, and its 
merits pretty thoroughly discussed ; a general. topic of con- 
versation. 

Q. 102. State whether, at the time of the driving of this well or 
while it was in operation or use, you heard any one state or claim 
that they had ever seen or known of any such well in the village 
of Warsaw prior to that time. 

A. I did not hear any one. 
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Q. 103. State whether or not at any time there was any well in- 
side of the brick blacksmith shop of Buxton. 

A. Yes, sir; there was a driven well inside of the blacksmith 
shop. 

Q. 104. State, as near as you can, in what part of the shop this 
well was and by whom it was put down, if you know. 

A. The well was located near the north side and towards the west 
end, fifteen or twenty feet from the west wall; the well was put down, 
I think, if my memory is right, by John West. 

Q. 105. State if you know any other parties that were present or 
assisted in the putting down of this well. 

A. There was several present at the time, some passing In and 
out; among them was Charley Williams, who, I think, was present 
part of the time; Buxton, Adams, Fargo, I think, was present at the 
time; I was present myself assisting in getting their pipes together ; 
they were bothered with screwing their pipes together; the threads 

got bruised. 
2521 . 106. State whether or not this was before or after the 
building of the extension or addition to the brick blacksmith 
shop. 

A. It was soon after the addition was built on. 

(). 107. State, as near as you can, the time when this well was 
driven. 

A. I think in the fall of 1867. 

(). 108. Describe this well. 

A. The well was a pipe—gas pipe—with a point put into the lower 
end; holes drilled into the sides of the pipe up two feet, from two to 
two and one-half, from the bottom end; the pipe was driven down 
into the ground; the pipe consisted of three or four different lengths 
coupled together; those pipes as driven — screwed on to give the de- 
sired length to reach water; an ordinary, what is called a cast-iron, 
pump screwed onto the top of the pipe; that was, as near as I can 
sei ar the foundation of the well, 

Q. 109, State whether or not the well you have described Is what 
is known and commonly called the “ driven well.” 

A. Yes; | have never heard any other name for it. 

QQ. 110. State whether or not the well you have described was the 
first well of the kind you know of having been put down on the 
Buxton premises. 

A. It is the first and only one. 
2522 Q. 111. State whether, while you were engaged in business 
in Buxtons’ shop, or in the shop of Breck, Gates & Hurd, 
you ever heard Buxton or any of the hands claim or mention that 
there had been any driven well back of the blacksmith shop. 

A. Never heard any such thing claimed. 

(). 112. State whether the water obtained from the driven well in 
the blacksmith shop was good for drinking purposes. 

A. I couldn’t say whether it was or was not. I never used any of 
it, to my knowledge. 

Q. 113. State whether or not, while you were operating your ma- 
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chinery in the shop of Buxton, whether you did work for other 
parties than the Buxtons. 

A. Yes, sir; I did work for several different parties. 

(. 114. State whether or not, when you moved into their shop, 
you went there for the express purpose of doing their work. 

A. When I moved into their shop I went there for the purpose of 
doing general job or custom work; under no obligations to them 
any more than any other customer. 

Q. 115. Where did John West, the person you have spoken of, 
reside at the time of the driving of this well? 

A. He resided in Warsaw. 

(y. 116. In what business was he engaged? 

A. I think his main business was driving wells. 
2523 Q. 117. State whether or not you learned that John West 
had or claimed to have the right to put down these driven 
wells in the village of Warsaw. 

A. I learned the facts by what I heard, that he had the rights of 
the town to drive those wells. 

Q. 118. State when he commenced putting down those wells. 

A. I think that he commenced in 1866 or 1867; probably he 
commenced in 1866; it might not have been until 1867. 


Cross-examination: 


X Q. 1. How long did you live in Warsaw after you put your 
lathe in the shop of Buxton ? 

A. About ten years. 

X Q. 2. How Jong did you work in Buxtons’ shop? 

A. I think about fifteen to eighteen -months. 

X Q. 3. For whom did you work after you left Buxtons’ shop? 

A. IT worked for different parties, and you might say for myself, 

X Q. 4. At what did vou work ? 

A, T rented a machine shop and tools of Henry Garetsee, 

X Q. 5. How long did you run the machine shop you rented of 
Ilenry Garetsee ? 

A, Somewhere about a year. 

X Q. 6. What did you work at after that? 

A. I worked in the machine shop for Garetsee. 

X Q. 7. How long did you work for Garetsee ? 
\. I worked for him up to the fall 1864 most of the time. 
X Q. 8. How long a time was that? 
A. It “ | amount to about three years. 

X Q. 9. On which side of Main street in Warsaw was Buxtons’ 

fal when you put your lathe in there? 
2524 A. The west side. 
X Q. 10. How long and wide was the shop in which the 

wood work was done? 

A. The whole building probably twenty-four by sixty feet. 

x Q. 11. W hat work was done on the lower floor of this build- 


ing ? 
A. Wagon, carriage work, planing, turning, and sawing. 
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X Q. 12. In which part of the building was the wagon and car- 
riage work done? 

A. It was done in the front part of the lower floor of the shop. 

X Q. 18. Which way did this shop front? 

A. Fronted east on Main street. 

X Q. 14. How many hands were employed at the wagon and car- 
riage work in the wood department ? 

A. Generally kept from three to five men. 

X Q. 15. How many worked at carriage and wagon making in 
the wood department while you worked there? 

A. On an average, about four men. 

X Q. 16. Which way from the wood department of the carrfage 
and wagon department was the planing, turning, and sawing work 
done ? 

A. West; divided from the wood shop by a partition and door. 

X Q.17. How many hands usually worked in the planing, turn- 
Ing, and sawing department ? 

A. Two. 

X Q.18. Who worked there at that business while you worked in 
the shop? 

A. Hiram Adams, Silas Fargo. 

X Q.19. What work was done upstairs in this shop? 

A. The front part was used as a paint shop and finishing room 
and carriage trimming. 

X Q. 20. How many hands were employed at that business and 
who were they ? 

A. One painter was constantly employed, Charles Williams ; 

sometimes we had a helper fora few days; one carriage trim- 
2525 mer, Richard Tunks, did the most; there were others on and 
off that I wasn’t acquainted with. 

X Q. 21. What other work was done upstairs, if any ? 

A. No other to my knowledge, except rough painting ; sometimes 
striping lumber-wagon wheels and boxes. 

X Q. 22. Have you now stated all the work that was done in the 
upstairs while you was at work in that shop? 

A. All that I remember of, except what was done by myself. 

X Q. 25. In what part of the upstairs was your work done? 

A. Done in the southeast corner of the back room upstairs. 

X Q. 24. What kind of work did you do? 

A. General machine job work, engine work, millwright work, 
moulding-machine work, threshing machines, general repairs. 

X Q. 25. What did you work on, the wood or iron parts of ma- 
chines or both ? 

A. Worked on both; mostly on iron. 

X Q. 26. Did you do any of the iron work, except what could be 
done on the lathes? 

A. Yes, sir. 

X Q. 27. What iron work did you do that did not require lathe 
work ? 

A. Cutting out and filing up, shaping and fitting moulding 
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knives for cutting moulding, and also finishing heads for holding 
knives for mouldings. 

X Q. 28. In what year and for whom did you repair a moulding 
machine? 

A. At different times in 1858 I fitted up a set of grooving and 
matching heads for Hurd & Co.; I also fitted up feed rollers for a 
planer, finger gear for driving the same, and other work; there was 
scarcely a day passed but a job came from the planing-mill for me 
to do; also the same kind of work for other parties. 

X Q. 20. How many planing-mills were there in Warsaw in 
1858 ” ) 

A. There was one planing-mill proper, but several places where 

planing was done and mouldings cut. 
2526 X Q. 30. Who owned the one planing-mill proper? 
A. Breck, Gates & Hurd. 

X Q. 31. Who owned either of the other mills where planing was 
done? 

A. Davidson; [ think it was A. J. Davidson & Brother. 

X Q. 32. Where in Warsaw was Davidson’s mill? 

A. Their factory, where they manufactured horse rakes, on the 
east side of Main street, about 40 rods from Buffalo street, south ; 
they had a Daniels planer and what is called the Woodworth 
planer and moulding machine. 

X Q. 33. Who else in Warsaw did planing and moulding by ma- 
chinery in 1858? 

A. Thayer & Martin; they were in the map-roller business; they 
used the same kinds of machines for dressing the cones that cover 
the rollers of the maps. I don’t think of any others in that town. 

X Q. 34. When was it that Adams and Fargo were in business 
together there ? 

A. They were in business in 1858; I couldn’t say whether they 
started there before that time or not. 

X Q. 35. Did not they have a planer or moulding machine in 
their shop ? 

A. They had no moulding machine; they had what is called a 
Daniels surfacer for dressing timber. 

X Q. 36. Did you not do work for them during the year 1858? 

A. I done a little light work, light jobbing; the main work they 


had done was charged to C. & T. Buxton. 


X Q. 837. What kind of work did you do for Adams & Fargo that 
was charged to C. & T. Buxton ? 
A. The work that was charged to C. & T. Buxton I supposed be- 
longed to them. 
X Q. 38. What was the kind of work that you did and charged to 
C. & T. Buxton ? 
A. Machine work. : 
X Q. 39. State specifically what you did that was called machine 
work that you charged to C. & T. Buxton. 
2527 A. One of the jobs was boring and turning pulleys for in- 
termediate shaft for driving buzz-saw. . 
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Further cross-examination of this witness postponed until 2 p. m. 
June 23d, 18S0. 


At 2 0’clock p. m. parties met pursuant to adjournment. 


X Q. 40. Go on and state fully what kind of work you did for 
3uxtons while you had your lathe in their shop. 

A. I set up and connected shaft and belting for running paint- 
mill for grinding paints; sometimes they would bring in set pipe 
boxes to have the ends cut off, shortened a little; probably did fifty 
set of them while I was there; three or four set at a time; I bored 
and fitted some flanges for a wooden pulley that drove a drill; also 
at one time bored out boxes for a sulky; I also fitted up a machine 
for cutting the ends of tenons on the ends of the spokes of wheels 
after they were driven into the hub; there was other work that was 
brought in little jobs; I couldn’t tell what they were without refer- 
ring to mv books. 

X Q. 41. Have you now got the books that you kept your accounts 
in while you occupied a room in Buxtons’ shop ? 

A. I couldn’t say that I have; [have been looking for it, but can’t 
find it. 

X Q. 42. When do you remember of last seeing that book ? 

A. Don’t know that I have seen it in twelve or fifteen years; can’t 
say when I last saw it. 

X Q. 43. On which side of Buxtons’ wood shop was the black- 
smith shop? 

A. Blacksmith shop situated on the west end, probably twenty or 
twenty-five feet from the west end of the wood shop. 

X Q. 44. Was the blacksmith shop on the same line and directly 

west of the wood shop? 
2528 A. The north line of the blacksmith shop stood nearly on 
a line with the north side of the wood shop ; Main street runs 
a little angling from due north and south, but think the lots lines 
run directly east and west; it might not be on an exact line west. 

X Q. 45. About how far is it from the front or east end of the wood 
shop to the west end of the blacksmith shop? 

A. Probably about one hundred ten or fifteen feet. 

X Q. 46. Is there any road or street along the north side of these 
shops ? 

A. There is a wagon road that runs on the north side of those 
shops, where they drive in and out with teams. 

X Q. 47. Is this a public road or street or a private way ? 

A. Think it must be public, because it is always open. 

X Q. 48. To what place does it lead going west from Buxtons’ 
shop ? 

A. It formerly led to the planing-mill of Breck, Gates & Hurd 
going on the north and passing on the west side of Breck, Gates & 
Hurd’s shop, and from there to the commons on the creek. 

X Q. 49. Whereabouts in this road did they cross the mill-race 
you have testified about? 

A. At nearly the northwest corner of the wood shop. 
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X Q. 50. You have spoken of a tub being set in the ground and 
being filled with water from the race; now state where that was 
placed. 

A. The tub was placed about thirty feet west from the west end 
of the blacksmith shop and from ten to fifteen feet south of this road 
running down to the planing-mill. 

X Q. 51. Where did they take the water from the race to run it 
into this tub? 

A. That I couldn’t say, never having taken up the pipe to see. 

X Q. 52. How far was this tub from the race? 

A. Well, I think probably about fifty feet. 

X Q. 53. How deep was the race where this road crossed it ? 

A. The bottom of the race was about five feet from the surface of 

the ground. 
2529 X Q. 54. How deep was the water in the race? 
A. It would vary from three inches to three feet. 

X Q. 55. How were the banks of the race protected from wash- 
ing? 

A. By stone laid up in a wall on each side. 

X Q. 56. About how high was this wall? 

A. This wall would average probably from two to three feet. 

X Q. 57. Was this wall laid perpendicular or sloping ? 

A. Laid perpendicular. 

X Q. 58. How did teams cross the race ? 

A. The race was covered with flat stone and then gravelled over 
on top; it was covered in that way for some distance. 

X Q. 59. Was the race covered in that way under the shop of 
Buxton and to the north of it; and, if so, how far north? 

A. The race under the shop was not covered only by the shop; 
north of the shop it was covered with these stones and gravel for 
some twenty feet and then it was not covered for two hundred feet, 
till you came to Buffalo street; then it was covered across Buffalo 
street mostly with plank ; I remember seeing some plank there. 

X Q. 60. South of the shop how was this race about being cov- 
ered ? 

A. South of the shop the race was covered with stone and gravel 
on top, through the yard of the Baptist church, striking into the 
corner of the Union School yard. 

X Q. 61. How far was this shop of Buxtons’ from the Baptist 
church ? 

A. Probably about forty feet. 

X Q. 62. How many hands did Buxton work in his blacksmith 
shop? 

A. He generally kept about seven or eight hands. 

X Q. 63. Can you now give the names of the hands that worked 
in Buxtons’ blacksmith shop in the summer of 1858? If so, name 
them. 

A. I could give the names of some of them, I think: Alanson 
Burr; I think George Baker was at work there at that time; Joseph 

Colt; Elias Baker, | think, was working there; there were 
2530 others there that I think I knew; a man by the name of 
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Smalley worked there about that time; two or three Dutch boys, 
I forget their names now. 

X Q. 64. Are you sure that Alanson Burr and George Baker 
worked in the blacksmith shop in the summer of 1858 ? 

A. Lam pretty positive that Burr was working there and that 
Baker was working there ? 

X Q. 65. While you had your lathe in Buxtons’ shop did not you 
have plates and dies for cutting screws ? 

A. [had plates and dies for cutting threads from the size of one- 
sixteenth to one-half inch iron. 

X Q. 66. Could not you cut a screw thread with your plate on 
iron larger than one-half inch ? 

A. I could not. 

X Q. 67. Did you cut any screw threads for Buxton while you 
occupied his shop? 

A. I made a set of taps and dies for Buxton somewhere about 
that time; I won’t say whether it was before I went into that shop 
or while I was in there. 

X Q. 68. That does not answer the question ; the question is, Did 
not you cut any serew threads for Buxton while you occupied his 
shop? It was to the work you did for him that I- inquired, not as 
to tools made for him. Please to state now whether you did any 
work in cutting screw threads for them. 

A. Some of the work I did for them; I cut some screw threads on 
small bolts that was necessary to the work I did. 

X Q. 69. Was that all the work you did for them, where you cut 
screw threads for them ? 

A. That isall the work I now recollect of doing, where screw 
threads were cut. 

X Q. 70. Did not you cut screw threads on bolts for them where 
the bolts had been made and were sent to you for that purpose 
only ? 

A. No, sir; they generally did that work themselves. 

X Q. 71. Do you mean that the blacksmiths cut the threads on 
their own bolts when they had made them? 

A. Yes, sir. 
2531 X Q. 72. Then when they wanted screws cut they did not 
come to you for that work, did they? 

A. No, sir; not to my knowledge. 

X Q. 73. Look at the plot here shown you and state whether that 
plot is a correct map of the C. & T. Buxton premises and. shops as 
they were when you had your lathe in their shop. 

(Plot marked Exhibit “A” here shown witness.) 

A. I think not, according to my recollection. 

X. Q. 74. Will you now take pen and red ink and indicate on this 
plot wherein it is not correct and make such changes as will make 
it correct in your opinion ? 

A. Yes, sir; I will; the blacksmith shop was shorier by as much 
as the distance between the red line I have drawn across it and the 
west end as originally shown on the plot; I should say that the well 
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in which was the force pump was located where it is indicated by 
the.red mark nearly under the corner of the shop as extended ; the 
tire tub I should locate as a little south and east of where it is lo- 
cated on the plot, as indicated by red mark number “ 3.” 

X Q. 75. You stated in your direct examination that Timothy 
Buxton sold your lathe. To whom did he sell it and when? 

A. He sold it to C. P. Hurd; the exact time 1 couldn’t state; I 
don’t recollect. 

X Q. 76. Who was C. P. Hurd and where does he now live ? 

A. C. P. Hurd, as I understood, was a son of Chester Hurd; 
where he now resides I can’t tell, as I haven’t seen him in about 
twelve years. 

X Q. 77. Where did he reside when you last saw him ? 

A. I think in the town of Warsaw. - 

X Q. 78. Was Chester Hurd one of the firm of Breck, Gates and 

Hurd ? 
2532 A. He was at one time, I think, when the firm was first 
organized. 

X Q. 79. What was the name of the Hurd that belonged to that 
firm in 1858 ? 

A. There was a combined interest of the old man, Chester Hurd, 
and his three sons; they all held an interest; what it was I couldn’t 
tell. 

X Q. 80. Do you know where either of them reside now. If so, 
state. 

A. I do not. 

X Q. 81. What kind of a lathe was this that Timothy Buxton sold 
to C. P. Hurd? Describe it fully. 

A. In the first place it was what is known asan engine lathe; the 
bed of the lathe is built up from wooden pieces of pine plank four 
and a half inches wide, glued together until they were twelve inches 
deep ; two of these formed the sides of the bed of the lathe; on the 
top of those sides of the bed were cast-iron ways about four inches 
wide, three-quarters of an inch thick, with ribs raised on top form- 
ing a track for the carriage to work back and forward; the end of 
the lathe was two cast-iron heads bolted with joint bolts into the 
ends of the side timbers ; it stood on four legs, of cast 1ron, a little 
crooked or bow legged, and there were cast-iron girts put across the 
bottom of the legs to hold them from spreading; the head block 
was made of cast iron, usual form of old-style lathes. ‘The mandrill, 
or spindle, was of common size of two-foot lathe; there was back 
gear hung on the backside; the pulley was made of pine glued up 
and turned off; it was fed by a rack and pinion and driven bya 
belt and worm gear; the tail block was the usual make; the car- 
riage and chisel stand the same as those generally used on old-fash- 
ioned lathes. 

X Q. 82. Did not you have with this lathe the block and tools 
for boring holes in iron either lengthwise or crosswise of a bar of 
iron ? 

A. Had no blocks, but then we could bore iron either crossways or 
length wise. 
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{HHS X Q. S&. With the same appliances that vou could hold the 
iron to bore it, could not all a bolt or bar of iron to cut 
a screw thread on it? 

A. You could hold it to cut the threads, but had not the lead bar 
hor no gear for that purpose. 

X Q. 84. Did you He any gear for that purpose that you did 
not have, except the dies and a plate to hold them ? 

A. If you have the dies and plates you can cut the screws without 
the lathe. 

X Q. 85. Do not they have plates to be used in a lathe for hold- 
ing dies so as to cut the screw threads with the machine ? 

A. They have machines for cutting threads on bolts, but they are 
styled as bolt-cutters, made expressly for that business. 

X Q. 86. Do not they have plates that can be attached to such a 
lathe as yours was with which theyeut screw threads with—the lathe— 
by inserting dies into this plate ? 

A. I have never yet saw any tools of that description. 

X Q. 87. Then I understand you that vou could not cut serew 
threads on bolts or pipe on your lathe as it was in 1858, when in 
Buxtons’ shop, could you? 

A. No, sir: | could not, 

XQ. SS. Would it take any different plate or dies to cut screw 
threads on ipo pe than on a bolt of the same diameter ? 


O41 
PPE GAAg 
\. It depends upon the use vou want the thread for, Fora nut 
on a bolt or pipe it might amount to the same thing, but on a pipe 
where VOU Wahl a Steain Or Water porns’ the dies are made larger Upon 
one side so that when you cut the width of your dies onto the pipe 
it leaves the thread a hittle TAPOTINY , that die is made solid aaa all 
Pipes cul with that die are one size; made the size to fit the 
2534 tap that cuts the thread in elbows and coupling gas pipe; 
this thread being tapering when it Is screwed up tight, forms 

a water or steam joint. 

X Q. 89. Could not you cut a thread with the same die on a bolt 
as well as on a pipe? 

A. You could cut the same thread on a bolt if it was exactly the 
same size. 

X Q. 90. Then I understand that it makes no difference in cutting 
‘a screw thread whether it is cut on a bolt or pipe, if the bolt and 
pipe are the same size; am [ correct in that? 

A. I think I have answered that once. I think asa general thing 
it will make a difference. 

X Q. 91. Now, will you explain what difference it will make in 
cutting the screw thread whether the thing you cut it on is a pipe, 
tube, or bolt, provided they are of the same size ? 

A. The difference is in pipe. In cutting pipes all dies made for 
that use are made with finer leads; in cutting an inch-and-one- 
quarter bar of solid iron they use a die cutting from seven or eight 
threads to the inch; that same die run upon a pipe an inch and 
one-quarter in diameter the depth of the thread would cut through 
the shell of the pipe. 

X Q. 92. Supposing you take the die that is used in cutting a 
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serew thread on an inch-and-one-quarter pipe and ran that onte a 
bar of iron an inch and one-quarter in diameter, will it cut the same 
kind of thread that it eut on the pipe ? 

A. With a solid che it would cut the same thread on a bar of iron 
as it cut on the pipe. 

X Q. 93. Supposing the die was not solid and you had used it on 
a pipe, and then, without changing the die or its set in the plate, 
han it not cut the same kind of a thread on a bar of iron of the 
same diameter as it cut on the pipe? 

A. There would be a variation in the size of the thread on the rod 
from what it was on the pipe. 


The further cross-examination of this witness was postponed until 
Thursday, June 24th, A. D. 1880, at 9 o’clock a. m. 


9535 Thursday, June 24th, A. D. 1880, at 9 o’clock a, m., the 
parties met pursuant to adjournment. 


X Q. 94. You have stated that you occupied a room over the ma- 
chine-shop in Buxtons’ building. Where were the stairs by which 
you went out and into your room ? 

A. The stairs run from the west end of the shop; they run west 
down to the ground, 

X Q. 9%. Where did they land with reference to the blacksmith 
shop y 

A. The landing was about six feet east of the east end of the 
blacksmith shop and the width of the stairs south of the blacksmith 
shop. The stairs were about eight feet wide. 

X Q. 90. Where was the door that went inte the blacksmith shop? 

A. There were double doors in the southeast corner, at the east 
end of the blacksmith shop. 

X Q. 97. In going from your room to Breck, Gates & Hurd’s shop 
which side of the blacksmith shop did you usually go? 

A. I generally went through the shop. 
X Q. 98. If you did not go through the shop which side did you 
go? 

A. On the south side. 

X Q. 99. Was there any fence between the land occupied by Breck, 
Gates & Hurd and the shop of C. & T. Buxton ? 

A. Yes, sir; there was. 

X Q. 100. How did you pass this fence—by a gate or otherwise? 

A. Otherwise. 

X Q. 101. State how it was. 

A. The fence was generally down where we crossed ; the two top 
boards were generally off. 

X Q. 102. Please take a pen and red ink and mark on the plot 

where the opening in the fence was. 
253 A. I have done so; it was near the north end of Buxtons 
lumber shed. 

X Q. 108. When you had your lathe in Buxtons’ shop did not 
you agree to do the work they had to do in preference to other work 
when they wanted it? ‘ 
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A. They had no preference over any other customers. 

X Q. 104. How came you to leave Breck, Gates & Hurd’s and put 
your lathe in Buxtons’ shop ? 

A. I left for the reason that the room that I occupied in Breck, 
Gates & Hurd’s shop was inconvenient to get at with heavy work, 
such as I had to do from general custom. ) 

X Q. 105. When you was in Buxtons’ shop did they not take 
work to do and then have you do and charge to them such work as 
belonged to your department ? 

A. Well, their work of cutting off boxes for wagon hubs, I sup- 
pose, is work they had contracted to do; all such work I charged to 
them. 

X Q. 106. Did they not take threshing-machines and other ma- 
chinery to repair and have you do some of the work and charge the 
same to them while the other work was done by other persons? 

A. They never took any such contract to my knowledge. 

X Q. 107. Did not they work at repairing machinery for farmers 
and others? 

A. They done no machinery repairing for farmers or others to 
my knowledge. 

X Q. 108. Do you mean to state that while you occupied a room 
in Buxtons’ shop that farmers did not bring machines, such as 
mowers, reapers, and threshing-machines, to their shop and have 

them repaired ? 
2537 They brought machines to that shop and requested me to 
repair them, but so far as requesting them to repair them, if 
they did so, it was unknown to me. 

X Q. 109. Supposing some machine wanted a piece of wood-work 
repaired, did you do that also? 

A. Yes, sir; I had wood, bench, and tools in my shop for that 
purpose. 

X Q. 110. Where did you get your material to work with? 

A. I generally kept lumber in small quantities on hand; when I 
didn’t have I sometimes got it of Hurd & Co.; sometimes of C. & 
T. Buxton and had it charged to me. 

X Q. 111. Where did you store these machines while they were 
undergoing repairs ? 

A. West of the Baptist church lot and east of Buxtons’ lumber 
shed, as noted by red line number “4” on the plot. 

X Q. 112. You spoke of getting water at the dug well near the 
southwest corner of the blacksmith shop; did you get water there 
for any other than drinking purposes? If so, state what. 

A. Yes, sir; | used a good deal of water for polishing, also in the 
trough for the grindstone. 

X Q. 118. How many hands did you employ to help you in your 
work ? 

A. I employed no men, except at a day or two at a time. 

X Q. 114. In going from your house to your room in the shop 
state what course or way you went. 

A. I started from the house and went east to Main street and then 
nearly north till I reached the corner of Buxtons’ wood shop, and 
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then west on the north side of the wood shop to the east end of the 
blacksmith shop, then south to the foot of the stairs, then upstairs 
east till I reached the room I occupied. 
X Q. 115. During your occupancy of this room did you have a 
good deal of work to do or were you idle much of the time ? 
A. I had, generally, all the work I could do; idle very little of 
the time. 
2538 X Q. 116. In doing this work did you have any of it done 
by Buxtons or their men ? 
A. My blacksmith work which I had to do they done a part ; 
some I had done at Whiting’s shop. 
X Q. 117. When you got blacksmithing done at their shop, was it 
charged to you or did the owner of the machine pay them for it? 
A. Sometimes it was charged to me—most generally. Once ina 
while a job, where a man had to deal with Buxtons and rather pay 
them than pay me, such jobs they generally got done themselves 
and bring the work to me to finish up. 
X Q. 118. When you saw the drive well put down in Buxtons’ 
blacksmith shop, where was you at work at that time? 
A. I don’t think I was at work anywhere. 
X Q. 119. How came you to be at the Buxton shop at that time? 
A. I think more out of curiosity than anything else. 
X Q. 120. Was that the first driven well you had ever seen put 
down ? 
A. I had seen one before in the course of their putting it down ; 
I was not present all the time they were putting it down. 
X Q. 121. Was this the second driven well you had seen put 
down there? 
A. To the best of my recollection it was. 
H Q. 122. In what part of the addition to the blacksmith shop 
was this well put down ? | 
A. On the north side, nearly, not far from the west line of the old 
blacksmith shop. 
X Q. 123. What kind of a pipe was it that they drove into the 
ground there ? 
A. An iron pipe, usually styled gas pipe. 
X Q. 124. About how far did they drive it into the ground ? 
A. I ecouldn’t state how far down it was driven; I did not meas- 
ure the pipe; well, I suppose it was about fifteen feet. 
X Q. 125. How many pieces were there of this pipe ? 
A. I could not say; I think there were three pieces—might have 
been more. 
2539 X Q. 126. How was the point fixed before driving it? De- 
scribe it fully. 
A. I couldn’t say, because they had the point drove into the 
ground before [ was there. 
X Q. 127. Was it a galvanized pipe? 
A. I think not. 
X Q. 128. Was it new or old pipe? 
A. I couldn’t tell; it is hard telling the age of the pipe by look- 
ing at it. 
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X Q. 129. How often did you see that well while you lived in 
Warsaw ? 

A. I don’t know that I ever saw itafter the day it was put down. 

X Q. 130. Is it not possible Buxtons had tools in their shop while 
you had your lathe there that you did not know of? 

A. It’s possible, but not probable. 

X Q. 151. Is it not possible that they did a large amount of work 
of different kinds that you did not know of? 

A. Not no large amount. 
~ X Q. 132. Then, while you was there but about one year and was 
yourself very busy most of the time, and Buxton had several shops 
and employed a number of different men, you say it is not probable 
but what you knew all about their tools and their work, do you ? 

A. I don’t claim that I knew all about their work; I don’t think 
they had any tools in the shop but what I was acquainted with. 

X Q. 133. Did you move your lathe away from their shop ? 

A. I did not. 

X Q. 134. Did you turn it over to them for what you owed them ? 

A. I gave them a mortgage on the lathe to secure the rent of the 
shop and for what I owed them for stock and work. 

X Q. 1385. When did you give this mortgage ; was it when you first 
went into their shop or about the time you left? State as nearly as 
you ean. 

A. Not a great while after I went into the shop. 
2540 A Q. 136. Did you owe them anything at the time you 
went into their shop? 

A. I think I was some in debt with them at that time. 

X Q. 187. How did it happen, then, that you had to give up the 
lathe at the end of the year, if you had all the work you could do? 

A. I didn’t have to give it up. 

X Q. 188. Why did you give it up? 

A. I gave it up because I had a chance to hire a shop with more 
tools, better facilities for doing work, and getting rid of opposition 
in work, thinking I could control the work of both shops. 

X Q. 189. While you was in Buxtons’ shop did you have any use 

for dies that would cut a screw thread on gas pipe? 

A. I think I did on one or two occasions. 

X Q. 140. On what occasions? State fully. 

A. I think at one time for connecting some pipe on the engine 
used by Adams & Fargo. I don’t remember; it may be once or 
twice on Hurd’s engine. 

X Q. 141. How did you manage on those cases ? 

A. I think on Adams & Fargo’s engine we ordered the pipe from 
Buffalo, with other fixings. I think in one of the other cases we 
spliced two pipes together by shrinking the bands on the ends of 
the pipes, then upsetting the end of the pipe against the end of those 
bands, then packing the ends and drawing them together with a 
flange. 

X Q. 142. How far is Warsaw from Buffalo, New York ? 

A. It is generally calied forty-five-miles. 

X Q. 143. Had they direct railroad connection in 1858 ? 
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A. Yes, sir; I think they had. 


(The defendants offer in evidence a plot of Buxton’s premises at 
Warsaw, New York, testified to by the witness, E. R. Benson, hereto 
attached, marked Exhibit “A.”) 


9541 Redirect examination: 


R. D. Q. 1. Mr. Benson, is the mill or shop of Breck, Gates «& 
Hurd, or was it when you left Warsaw, standing on the premises 
where it was while you were engaged in business in it; and, if not, 
what became of it? 

A. No, sir; it was not standing at that time; it was destroyed by 
fire, I think, in the fall of 1859. 

R. D. Q. 2. State whether or not you were present at the burning 
of the Breck, Gates & Hurd mill. 

A. I was there soon after the fire broke out and remained there 
until the building was burned down. 

R. D. Q. 3. State, if you can, any persons that were present at the 
fire and how many were present, as near as you can. 

A. C. P. Hurd, Franklin Hurd, Frederick Nicholson, A. Y. 
Breck, Seth M. Gates, Henry Garetsee, E. A. Benson; there was 
probably a thousand people present before the building was burnt 
down. 

R. D. Q. 4. State whether or not during the fire water was obtained 
or used for the purpose of extinguishing the fire; and, if so, from 

what source or sources it was obtained. 
2542 A. Water was pretty freely used; the water used where I 
was located was brought from the main creek,about:five rods 
from the shop, on the other side of the shop; they had a line formed 
to the mill-race at the corner of the Baptist church and Main street; 
they brought it from other places in small quantities, but not to 
amount to anything. 

R. D. Q. 5. State whether you know of there being any line 
formed for getting water at any other place than the creek and race. 

A. I do not. 

R. D. Q. 6. State whether you yourself carried or obtained water 
from any place to use for the purpose of putting out the fire; and, 
if so, from what place or places. 

A. I carried water from the creek and put on the fire to save the 
lumber shed near the corner of the main shop; after the main shop 
was burned down I went to the east side of the shop, but carried no 
water, being about played out; there they had a line formed for 
carrying water, handing it from one to another, applying it on the 
Baptist church sheds and Buxtons’ blacksmith shop. 

R. D. Q. 7. State whether or not at any time during the fire you 
pumped or obtained water from any well or pump back of or near 
the Buxton blacksmith shop; and, if so, describe the well or pump. 

A. I pumped no water from any well during the fire. 

R. D. Q. 8. State whether or not you knew of any other persons 
pumping or obtaining water during the fire from any well or 
— back or near the smith shop; if so, describe the pump and 
well. 
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2548 A. I don’t know © any one’s pumping any water—I did 


not see any one, at least—from any well or pump. 
R. D. Q. 9 State whether you have or not at any time since you 
left Warsaw, and while you resided in the city of Detroit, received 
any letters or letter from Timothy H. Buxton; if so, state, as near 
as you ean, When and the number of letters, 

A. 1 received a letter from Timothy H. Buxton about a mouth 
after it was written; [ think IT received the letter In the month of 
January, 1880; the envelope was addressed to EL A, Benson; it was 
forwarded on to him at St. Louis, Mo.; he opened the letter and 
found on the inside it was addressed to Ehhu R. Benson ; he resealed 
the letter, pul it In another envelope, and sent it to my address, and 
| received the letter; | received no other letter from him personally ; 
C. P. Williams received a letter directed to me in his care; he came 
to my house and read the letter to me, stating to me that nobody 
else could read Tim Buxton’s writing except those that were ac- 
quainted with it; that is all-the letters I received, directly or indi- 
rectly. 

Hereupon the parties adjourned until 2 o’clock p. m. 


At 2 o’clock p. m. the parties met pursuant to adjournment. 

R. D. Q. 10. Where are the letters which you say you received 
from Mr. Buxton? 

A. I don’t know where they are; I searched to-day noon about 
an hour, but I couldn’t find them anywhere. 

R. D. Q. 11. State,as near as you can, the contents of the first let- 

ter you received, 
2544 A. Well, I can get somewhere near it. He wanted me to 
do him a favor and to look up my papers at the time I occu- 
pied his shop, and the idea was In reference to my remembrance of a 
driven well that was put down in the west end of the blacksmith 
shop, or something to that effect, and wanted ] should answer the 
letter. 

R. D. Q. 12. State whether or not you read the letter which you 
say was sent in care of C. P. Williams, or whether it was read to you 
by some other person ; and, if so, by whom ? 

A. I saw the letter in Mr. Williams’ hands. He read to me as 
near as he could what purported to be the letter. I did not read it 
myself. 

R. D. Q. 13. State, Mr. Benson, what became of this letter, if you 
know, and where it is. 

A. I have no knowledge of where that letter is. 

R. D. Q. 14. You stated in your cross-examination that the Bux- 
tons usually cut the threads on their bolts themselves. State what 
tools or dies they had for cutting screw threads, if any. 

A. They had the usual plates and dies—three or four; I 

2545 think they had four different size plates, commonly used in 

blacksmith and wagon shops for cutting bolts and nuts by 

hand. They had dies for cutting bolts from five-sixteenths wire to 
an inch and one-eighth in diameter. 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 983 


R. D. Q. 15. State whether or not they had dies with which you 
could cut a screw thread on pipe so as to form a steam or water 
joint. 

A. We could on small but not on large pipe. We could ona 
small pipe, up to five-eighths of an inch in diameter, 

R. D. Q. 16. State whether or not you had ever seen any driven 
wells after the time vou saw the one in front of the Bingham House 
up to the time you say the one was put down in the Buxton black- 
smith shop after they had been driven. 

A. I never did, to my recollection. 


Redirect closes. 


Recross-examination : 


R. X Q. 1. Did you have. any trouble or difficulty with either of 
the Buxtons in settling your matters with them ? 

A. Not any whatever. 

R. X Q. 2. Was you on good terms with them when you left 
Warsaw ? 

A. As far as anything I ever knew. I think the last job I done 
in Warsaw was for Buxtons, and they paid me for it. 

R. X Q. 3. When did the complainants or their counsel first talk 
about this matter and your testimony in this suit to you? 

A. I think about six weeks ago. 

R. X Q. 4. When you received this first letter from Mr. Buxton 
did you reply to it or answer it? 

A. I did not. 
2546 R. X Q. 5. Did you answer the second letter you receiveu 
from him? 
A. I did not. 


Second redirect examination: 


2d R. D. Q. 1. State whether or not it was some considerable time 
before you saw and talked with the complainants’ counsel that you 
received the last letter from Mr. Buxton. 
A. Ii was some considerable time. 
(S’g’d) ELIHU R. BENSON. 


Hereupon the parties adjourned the examination’ of witnesses 
until June 25th, A. D. 1880,9 o’clock a. m. 


The above and foregoing testimony subscribed and sworn to be- 
fore me this twenty-fourth day of June, A. D. 1880. 
[SEAL. | (S’g’d) LUCIUS H. COLLINS, 
Notary Public, Wayne County, Michigan. 
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2347 At 9 o’clock a. m., Friday, June 25th, 1880, the parties met 
pursuant to adjournment. 


Then came Cuarces P. Winttrtams, who, being duly sworn, testified 
as follows: 


Q. 1. What is your name, age, place of residence, and occupation ? 

A. Name, Charles P. Williams; age, 47; Detroit, Mich.; painter 
by occupation. 

Q. 2. State whether or not vou formerly resided at Warsaw, New 
York; and, if so, at what time? 

A. I went to Warsaw the 25th day of March, 1858, and I lived 
there until the 1st of March, 1866; then I moved to Buffalo, N. Y., 
and was there until the 22d of October, 1866; moved back to War- 
saw; I lived there from that time till the FOth of January, 1880. 

(). 3. State whether or not, while you resided at Warsaw, you were 
acquainted with Chauncey C. Buxton and Timothy H. Buxton; and, 
if so, how long have you been acquainted with them? 

A. I was acquainted with them; I think I knew them first in 
1850; I had no special acquaintance with — at that time; I be- 
‘ame acquainted with them in 1858. 

(). 4. State in what business the Buxtons were engaged while you 
were in Warsaw, and state whether or not they were engaged to- 
gether; and, if so, give the names of the firm. 

A. They were engaged in manufacturing wagons and carriages, 
principally, under the firm name of C. & T. Buxton; also, had an- 
other business connection, a hardware store; the firm name was O. 
S. Buxton & Co. 

Q. 5. State where the place of business of C. & T. Buxton was 
located. 

A. Located on the west side of Main street, in Warsaw, New York, 
opposite of Livingston street. 

(). 6. State whether or not you were ai any time in the employ of 
C. & T. Buxton; if so, during what time? 

A. Was in their employment from March 25th, 1858, uatil March 

Ist, 1866. 
2548 (. 7. In what business were you engaged for them? 
A. Painting. 

Q. 8. State how many shops the Buxtons occupied at their place 
of business during the time you were in their employment. 

A. There was a blacksmith shop and a wood shop, a paint shop, 
trimming shop, a machine shop; that’s all. 

Q. 9. State whether or not the wood shop, paint shop, and trim- 
ming shop and machine shop were all in one building; if so, give 
the size of the building. 

A. They were all in one building; I could not give the size accu- 
rate. 

Q. 10. State whether or not you at any time were connected in 
business with Chauncy C. Buxton and Timothy H. Buxton or either 
of them; and, if so, during what time and in what business were 
you engaged ? 

A. I was a partner of T. H. Buxton in the carriage and wagon 
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business ; we entered into partnership, I think, October 22d, 1866; 
were in partnership three years—that is, as near as I can recollect; 
I have no papers available to me now to show. 

Q. 11. State at what place you carried on business while you were 
a partner of Timothy H. Buxton. 

A. We occupied the premises formerly occupied by C. & T. Buxton 
at Warsaw, N.Y. 

Q. 12. State whether or not at any time Chauncy C. Buxton retired 
from business; and, if so, at what time’ 

A. He retired from the wagon business about October 22d, 1866; 
Ferris W. Norton and myself bought out his interest. 

Q. 13. State what property Ferris W. Norton and yourself pur- 

chased of Channey C. Buxton. 
2549 A. We purchased his entire interest in all the real estate, 
stock, tools, lumber, iron, trimmings, paints, and all material 
connected with the manufacture of carriages and wagons. 

Q. 14. State whether or not during the time you were in the em- 
ployment of C. & T. Buxton they had in their shop an engine. 

A. They did. 

Q. 15. State, if you know, at what time that engine was put into 
their shop. 

A. It was put in there some time, I think, in April, 1858. 

Q. 16. State whether or not they had any engine in their shop 
prior to the putting in of this one spoken of in April, 1858. 

A. I never had any knowledge of any. 

Q. 17. State whether or not during the time you were in the em- 
ployment of C. & T. Buxton you were familiar with the different 
shops and premises occupied by them at their place of business. 

A. I was. 

Q. 18. State from what source or sources water was obtained 
for use in the shop during the time of your employment with the 
Buxtons. 

A. From the well, from the mill-race, and the reservoir, commonly 
called tire tub. 

Q. 19. State whereabouts the well of which you speak was sit- 

uated. 
2550 A. The well was situated on the south side of the black- 
smith shop, about three feet, perhaps four, from the west end 
of the shop. 

Q. 20. Describe the well of which you speak. 

A. It was an ordinary dug well, walled up with stone, about ten 
or twelve feet deep; it had a pump in; I think that sometimes I 
saw it without one; generally had one; sometimes it would be worn 
out; [ think there were several different pumps put in there while 
I was there. 

Q. 21. State whether or not at any time during your employment 
with the Buxtons there was any other well or pump at the west 
end of or near the blacksmith shop than the one you have just de- 
scribed. 

A. I have no recollection of ever seeing any. 
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Q. 22. State whether or not if there had been any other well or 
pump back of or near the blacksmith shop during your employment 
with the Buxtons you would have seen and known it. 

A. I think I would. 

Q. 23. Did you obtain water for drinking purposes in your shop 
from this well you have described as being at the back end of the 
blacksmith shop ? 

A. I did while I was in the employ of C. & 'T. Buxton. 

Q. 24. State whether or not during the time of your employment 
with the Buxtons you were acquainted with the different kinds of 
machinery used and operated by the Bustons. 

A. I used to see all the machinery they had in the shop. 
2551 (). 25. State whether or not they had in their shop any 
dies or plates for cutting screw thread on pipe. 

A. I don’t remember of ever seeing any that would cut thread on 
large pipe. 

Q. 26. State what dies or plates, if any, they had for cutting screw 
thread. 

A. I think I used to see plates there that would cut threads on 
bolts from a quarter of an inch up to an inch and one-eighth in di- 
ameter. 

Q. 27. At the time you and Ferris W. Norton purchased the 
interest of Chauncy C. Buxton in the business of C. & T. Buxton 
what dies or plates for cutting screw thread, if any, did they then 
have? 

A. They had plates and dies that would cut sizes from a fourth of 
an inch to an inch and one-eighth in diameter. Iam inclined to 
think we had a plate that would cut three-sixteenths of an inch in 
diameter. 

Q. 28. State whether or not you had anything more than the 
ordinary dies and plates for cutting threads on screws and bolts. 

A. We had not that I ever knew of. 

Q. 29. Was there a time when an addition or extension was built 
to the brick blacksmith shop? . If so, state when. 

A. There was some time in the fall of 1867—perhaps in October 
and November. 

Q. 30. During the time that you were connected in business with 
Timothy H. Buxton from what source or sources did you obtain 

water for use in your shops? 
2552 A. I obtained water from the well outside the blacksmith 
shop, which has already been described, and also from the 
driven well that was inside the blacksmith shop; sometimes from 
race and the reservoir. 

Q. 31. State whether or not at any time while you were in busi- 
ness with Timothy H. Buxton any well was put down on the prem- 
ises occupied by you at your place of business. If so, describe the 
well and state by whom it was put down. 

A. 'T. H. Buxton & Co. put down the driven well in the Smith 
shop about the time the addition was put on—the fall of 1867. The 
well consisted of, I think, an inch and one-half gas pipe perforated 
through the sides at the lower end, on which was an iron point in- 
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serted. The point was put in for the purpose of facilitating the 
driving. The pipe was driven into ground perhaps twelve feet. 
The pump was serewed on the upper end and the well was pumped 
until it proved a reservoir at the bottom. It was superintended by 
aman by the name of John West, assisted by our helpers—by the 
blacksmiths. 

Q. 32. State where John West resided at that time and in what 
business he was engaged, if you know. 

A. Well, so far as I remember his business then, he was putting 
down those driven wells. I don’t remember much about his busi- 
ness. He resided in Warsaw, N. Y. 

Q. 33. State whether or not you hired John West to put down 
this well; and, if so, how much you paid him. 

A. According to my recollection, he put down the well. I couldn’t 
state how much we paid him. We hired him, I think, to put the 
well down. 

Q. 34. State whether you are acquainted with what is commonly 
known and ealled the driven well. 

A. I had two of those weils on different premises that I owned, 
and was acquainted with them as any one would be by using 

them. 
2593 Q. 35. State whether or not the well you have mentioned 
as having been put down in the smith shop by John West 
was what is commonly known and called the driven well. 

A. It was. 

Q. 36. State whether or not during the time you were in the em- 
ploy of .C. & T. Buxton, and up to the time this well described by 
you was put down in the smith shop, there was any driven well 
upon the premises occupied by C. & T. Buxton or by Timothy H. 
Buxton, Ferris W. Norton, and yourself. 

A. I never saw any other wells on the premises to my recollec- 
tion, excepting those I have already described. 

Q. 37. State, if you can, when and where you first saw a driven 
well. : 

A. I saw the first driven well I have any recollection of near the 
Bingham House, in Warsaw, N. Y., on Genesee street, Warsaw, N. 
Y. Tcouldn’t tell just what year it was for certain, but the im- 
pression I have is that it was in 1866. 

Q. 38. State, if you can, by whom it was put down. 

A. 1 could not state. 

Q. 39. Did you see the parties that put it down or any parties 
that assisted in putting it down ? 

A. I don’t know that I did. 

Q. 40. Mr. Williams, are you acquainted with the handwriting of 
Timothy H. Buxton ? 

A. I have been acquainted with his handwriting a good many 
years. 

Q. 41. State whether or not you have received any letters from 

him since you have been in the city of Detroit, 
2554 A. I have. 
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Q. 42. Look at that paper and state, if you can, in whose 
handwriting it is. 
(Papers shown witness and marked for identification.) 


2555 (Thereupon the parties adjourned the examination of this 
witness until 2 o’clock p. m., Friday, June 25th, 1880.) 


At 2 o'clock p. m. the parties met pursuant to adjournment. 


Q. 43. State, Mr. Williams, whether or not at the time this driven 
well was put down near the Bingham House you heard it talked of 
by the people in Warsaw as being a new invention or any talk upon 
that subject. 

A. Yes; I think I did. 

Q. 44. State whether you heard any persons there state or claim 
that they had ever seen or known of such a well being in the village 
of Warsaw prior to that time. 

A. I did not hear any one make such a statement. 


Direct rests. 
Cross-examination: 


X Q. 1. Look at the plot here shown you and state if it represents 
the Buxton premises as they were in 1858 when you went there to 
work. 

(Plot marked Exhibit “A” to deposition of E. R. Benson here 
shown witness.) 


2556 A. It is as near correct as I could make it without surveys 
and accurate measurement, with one exception: The fence 

nearly north from the west end of the blacksmith shop and running 
thence west, north of the tire platform and tire tub, was not there, I 
think. 

X Q. 2. In what part of the shops did you have your paint-room ? 

A. In the east end of the second story of the wood shop and part 
of the west end. 

X Q. 3. Where were the stairs by which you went up into your 
paint shop? 

A. One pair of stairs was in the southwest corner ot ue machine 
shop. Those were the stairs by which I generally went up into the 


shop. 

XQ 4. Was there any other pair of stairs? If so, state where they 
were. 

A. There was, on the west end near the south corner, on the out- 
side. 

X Q. 5. While you were at work there in 1858 and 1859 was you 
kept busy by your work ? 

A. I was. 

X Q. 6. While you worked there in 1858 and 1859 did you have 
occasion to examine the tools in the blacksmith shop or wood shop? 

A. I don’t know that I had occasion to, but I had the privilege to, 
and used to do so when things interested me. 


+4 


<2 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 989 


X Q. 7. Do you now remember of making an examination of the 
plates and dies used for cutting screw threads in either of the years 
1858 or 1859? 

A. I can remember using screw plates and taps. Sometimes I 
would strip threads from bolts in putting work together and use 
screw-plates to cut threads and fit up the bolts again, so that I could 

use them by putting on smaller nuts. 
2557 X Q. 8. Did this require you to make an examination as to 
what plates and dies they had in the shop, or did you just get 
the size you wanted and use that? 

A. I frequently had to use all the sizes of screw plates we had. 

X Q. 9. How large a size was the largest you now remember of 
using in 1858 and 1859? 

A. I have no definite recollection of using anything larger than 
three-quarters or seven-eighths of an inch in diameter. 

X Q. 10. Did not they have a plate and dies that would cut a 
screw thread on iron one and one-fourth inches in diameter at that 
time? 

A. They had a plate that they used to cut threads on wagon 
skeins with, and possibly had a range from seven-eighths to an inch 
and one-eighth. 

X Q. 11. Could they cut a right and left handed screw with these 
dies and plates ? 3 
A. They could with two sets of dies; they had a right and left 

set. 

X Q. 12. You state that you had two driven wells on your premises 
at different times ; now state whether you ever had any experience 
in making such wells. 

A. I had two wells; those were on my own individual premises ; 
I had no experience in making such wells. 

X Q. 13. When John West put in the well for T. H. Buxton & Co. 
who furnished the pipe and pump? 

A. I am not sure who furnished pipe and pump; my impression 
in regard to it is that we furnished it and hired him by the day, I 
think. 

X Q. 14. How long did it take him to put it down; was it more 
than a day? 

A. I couldn’t say. 

X Q. 15. Where does said John West now live? 

A. The last I knew of him he lived in Warsaw, New York. 

X Q. 16. What did Ferris W. Norton do while he and you were in 
company with T. H. Buxton? 

A. He worked at his trade as a wood-workman some of the time. 

X Q. 17. Where is he now ? 
2558 A. I suppose he is in Leadville, Colorado. 

X Q. 18. Where did you live when you worked for C. & T. 
Buxton in 1858 and 1859, and which way was it from their shop ? 

A. I boarded at a boarding-house on the east side of Main street, 
in Warsaw, nearly opposite their shop, for two years from March, 
1858. . 
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X Q. 19. Was there any wagon road or did teams pass along the 
south side of their shop? 

A. There was not when I first went there to work, but there was 
a strip of land bought of the Baptist Church Society sufficiently 
wide to make a road, I think, in the summer of 1858. 

X Q. 20. Was that opened as a road ; and, if so, when ? 

A. It was not opened as a road, but sometimes was used as a 
road ; the purpose I suppose it was purchased for was making more 
yard room. 

X Q. 21. Was this lane north of the shop used for getting out and 
in by a large number of persons? 

A. Well, there was considerable travel through that lane by par- 
ties drawing lumber to the premises of Breck, Gates & Hurd, and 
also the same purpose for C. & TL Buxton, 

X Q. 22. Tn L858 and L859 did C.& T. Buxton de a general black- 
smith business at their shop 

A. They did everything in the shape of custom blacksmithing, 
except horseshoeing; also done carnage and wagon ironing for them- 
sel ves, 

X Q. 23. You spoke in your direct examination of their having a 
hardware store—how far was that from the shop? 

A. Oh, perhaps three hundred feet or four hundred feet; I couldn't 
state the exact distance. 

X Q. 24. What kind of hardware did they keep—was it some 
select articles or was it a general variety of hardware? 

A. They kept a general variety of hardware, such as is generally 
kept in country stores. 

X Q. 25. About what was the population of Warsaw, N. Y., in 
1858 and 1859 ? 

A. Perhaps twelve or fifteen hundred people. 


Cross-examination rests. 


2559-2562 Redirect: 

R. D. Q. 1. Do you recollect the fact that the mill of Breck, Gates 
& Hurd was burned? If so, state at what time. 

A. I do recollect it. I think it burned down in the fall of 1859, 

t. D. Q. 2. State whether or not you were present at the fire. 

A. I was. 

R. D. Q. 3. State whether or not, during the fire, you pumped or 
carried any water from any well near the blacksmith = of Bux- 
tons’ to use in putting out the fire. If so, describe the well. 

A. I did not. 


Redirect examination closes. 


(The complainants’ counsel here announced that the examination 
of witnesses at the city of Detroit, Michigan, closes.) 


(S’g’d) CHARLES P. WILLIAMS. 


Sworn and subscribed before me this 25th day of June, A. D. 


1880. 
(S’e’d) LUCIUS H. COLLINS, Notary. 
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I hereby certify that the foregoing is the evidence taken before 
me under and by virtue of the notice hereto annexed, and that it is 
all the evidence so taken before me. 

[SEAL. ] (S’g’d) LUCIUS H. COLLINS, 
Notary Public, Wayne Co., Mich. 


2563 Complainants offer Catvin W. Bispy as a witness and re- 
quest that he be sworn by the notary. 


Catvin W. Bispy, being duly sworn, deposes and says: 


2. 1. Please give your name, age, place of residence, and occupa- 
tion. 

A, Calvin W. Bisby; 56 years; New Haven, Connecticut; carriage 
making, 

Q. 2. Please state if you have ever been—and, if so, during what 
years have you been—a resident of Warsaw, Wyoming Co., N.Y, 

A, 1849 to 1878. 

Q. 3. Were you acquainted with Timothy H. Buxton and 
Chauncy C. Buxton, who composed the firm of Timothy H. Buxton 

& Co? 
2564 A. I was until the company expired. 
Q. 4. What business connection, if any, did you have with 
that firm? 

A. I worked for them as carriage builder. 

Q. 5. During what years ? 

A. Somewhere from 1849 to 1870. 

Q. 6. Were you continuously in their employ during that time? 

A. I was, with the exception of a few months. 

Q. 7. Where was their place of business situated ? 

A. Main street, opposite Livingston street. 

Q. 8. And their business was what? 

A. Wagon and carriage making. 

Q.9. About how many hands did they employ and in what 
capacity ? 

A. Sometimes they nad as many as twenty in all parts of the 
works; sometimes there were six wood-workers, two to three trim- 
mers, three to four painters; sometimes there was six to eight in the 
smith shop, helpers and blacksmiths. 

Q. 10. Can you give the names of any of the persons who worked 
there during the year 1858? And, if you can, please do so. 

A. Two, I am certain, were there in the wood shop, Dibble and 
Norton; one in the smith shop, Burr; think Williams was painter 
at that time; Tunks was trimmer. 

Q. 11. Were you, during the years you were there employed, 
familiar with the entire premises occupied by the Buxtons? 

A. I was. 

Q. 12. Please state what buildings were occupied by them in their 
business, how they were situated in relation to each other and to the 
street. ‘j 
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A. The wood shop and blacksmith shop, the ware-room ; the wood 
shop was on the south, the blacksmith shop was west, and the ware- 
room was north. 

Q. 13. Did either of these buildings, and, if so, which, front upon 
the street ? 

A. The wood shop and ware-room fronted the street and were 

about from 50 to 70 feet apart. 
2565 Q. 14. Where wasthe blacksmith shop situated, in relation 
to the wagou shop? 

A. It was about twenty-five feet west. 

Q. 15. Of what material was the blacksmith shop built? 

A. Brick. 

@. 16. And about what was its size ? 

A. The original size was about 20 by 30 feet. 

Q. 17. When you commenced working for the Buxtons were there 
any wells upon their premises; and, if so, where were they ? 

A. There was a well southwest of the blacksmith’s shop about 
twelve to fifteen feet, perhaps not so far. 

@. 18. Please state what kind of a well this was and about what 
was its diameter and its depth. 

A. It was a common well, stoned up, perhaps, about two and a 
half feet diameter and ten te twelve feet deep. 

Q. 19. Was there any other well then upon the premises at that 
time? 

A. At that time there was not. 

Q. 20. What use was made of this dug well back of the blacksmith 
shop ? 

A. It was used for drinking and other purposes about the shop. 

Q. 21. Were you in the habit of going to this well for water for 
yourself? 

A. I was. 

(). 22. How was the water obtained from this well? 

A. With a pole and hook and pail and sometimes a pitcher. 

Q. 23. Was any change afterward made in the manner of getting 
water from well? 

A. I don’t think there was. 

Q. 24. Were any other wells afterwards used for obtaining water 
for the uses of the persons employed on the premises and for other 
general uses ? 

A. There was. 

Q. 25. Please state where they were. 

A. There was a well dug south of the blacksmith shop. 
2566 (). 26. At what time? 
A. After the shop was extended. 

Q. 27. When was the shop extended and in which direction ? 

A. Can’t tell just when—west. 

Q. 28. To what distance was it extended ? 

A. I should think twenty feet. 

Q. 29. This well south of the blacksmith shop, that was dug after 
the shop was extended, how was the water procured from it ? 
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A. Pump; sometimes there was a wooden pump, sometimes an 
iron one. 

Q. 30. And did this well supply water for drinking purposes and 
other uses about the shops ? 

A. It did. 

QQ. 31. How long did this well remain in use? 

A. It was in use when I left their employment. 

Q. 32. Do you know whether or not this well is now in existence 
or in use? 

A. There is a building over it; don’t know whether they use it 
or not: think not. It is under a stable. 

Q. 33. Was there, during the time you were employed upon those 
premises, any other well upon them 7 

A. There was another well north and west of the wood shop. It 
stood back of a little dwelling-house. 

Q. 34. Was this well in use by the Buxtons at that time? 

A. Sometimes used to step there to get water to drink. 

Q. 35. Is the little dwelling-house you have mentioned still stand- 
ing upon the premises? 

A. It has been moved away. 

Q. 36. And is the well that you say was in the rear of it still in 
existence and use? 

A. That is covered up by another building. 

Q. 37. Did the Buxtons, when you commenced working with 
them, occupy the lot upon which this dwelling and well were 
situated ? 

A. No. 

Q. 38. What building now covers the well that was formerly in 
the rear of this little dwelling-house ? 

A. The building that was the wareroom. 
2567 Q. 39. When was this wareroom building built upon that 
lot ? 

A. I can’t give you the year. 

Q. 40. Was : this wareroom building erected upon that lot or was 
it moved from another lot? 

A. It was moved from a lot north. 

Q. 41. Do you know of a wooden tank upon those premises to 
which water was supplied from the race which ran across the prem- 
ises ? 

A. I do. 

Q. 42. About what was its size and what was it used for ? 

A. It was about 4 feet deep, 4} to 5 feet across; was used for cool- 
ing tire when they set tire. 

Q. 43. Was water used from this tank for any other purposes; and, 
if so, how was it procured ? 

A. They used to use it in the smith shop, dipped up with a pail. 

Q. 44. How far was this tank from the smoith shop and in which 
direction? 

A. It was about thirty feet south west. 

Q. 45. Do you know whether this tank was put in before or after 
the blacksmith shop was extended ? 
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A. I guess about the time it was extended. 

Q. 46. Did you know of a driven well on those premises during 
the time you were there employed ; and, if you did, do you know who 
made it? 

A. I did know of one being there; West put it in. 

Q. 47. Where was this well situated ? 

A. Near the middle of the blacksmith shop. 

Q. 48. What was the quality of the water furnished by this driven 
well which West put down in the blacksmith shop? 

A. It was good water. 

Q. 49. Previous to the extension of the brick blacksmith shop, 
was there any driven well near the west end of the blacksmith shop 
out of doors? 

A. Not that I know of. 

Q. 50. And were you in the habit of going to the dug well, 
2568 which you say was situated near the west end of the blacksmith 
shop down to the time when that shop was extended ? 

A. I was. 

Q. 51. And if there had been a driven well or any other well or 
means of procuring water near the west end of that blacksmith 
_ shop in use from 1858 to 1864 or ’5, could you have failed to see or 
know of it? 

A. I could not. 

Q. 52. Did you, previous to the driven well put down by Mr. 
West in the blacksmith shop, ever use, see, know, or hear of a driven 
well anywhere upon the Buxtons’ premises? 

A. No. 

Q. 53. And were you during the year 1858 constantly employed 
upon those premises by the Buxtons? 

A. I was. 

Q. 54. When and where did you first see or hear of a driven 
well? 

A. Parties putting a sample well near the livery barn, in the 
north part of the village, on the east side of Main street. 

Q. 55. How long, if you know, was it previous to the putting down 
of the well by John West in the Buxtons’ shop that this well on 
Main street was put down? 

A. I don’t know just how long it was, but a short time previous. 

Q. 56. Did John West, at the time of putting down the well in 
the Buxtons’ shop, claim to own a patent right upon the process or 
well? 

A. He did. 

Q. 57. From whom, if you know, did he claim to have purchased 
such right? 

A. West bought the right from these parties putting down the 
well. 

Q. 58. From the parties putting down what well ? 

A. Putting down the well near the livery barn. 

Q. 59. When that well was put down on Main street near the 
livery barn did it excite much curiosity among the inhabitants of 
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Warsaw, and was it then treated as a new thing or a new method of 
procuring water from the earth ? 
A. It did; it was. 
2569 Q. 60. Did you at or about that time hear any one claim 
to have used or seen a similar well in or about Warsaw or 
elsewhere ? 

A. I never did. 

Q. 61. Were you conversant with the tools and machinery in use 
in the several departments of the Buxtons’ wagon and éarriage 
manufactory ? 

A. I was. 

Q. 62. Did you ever see, hear, or know of the Buxtons having in 
their shop a lathe fitted for and on which screw threads on gas pipe 
could be and were cut? 

A. I never did. 

Q. 63. Did you ever see, know of, or hear of any dies or tools in 
those shops fitted for cutting screw threads on gas pipe or by which 
such threads were cut ? 

A. I never did. 

Q. 64. Did you ever see, know, or hear of any gas-pipe tongs being 
used or being among the tools which were used about the Buxton 
shops ? 

A. I never knew of any. 

Q. 65. Could such a lathe, such dies, or such tongs have been in 
use in those shops without your knowledge ? 

A. They could not. 

Q. 66. Did you ever see, know, or hear of any such lathe, tools, or 
gas-pipe tongs being in use In any machine or other shop i in War- 
saw previous to the time when the gas company commenced busi- 
ness there ? 

A. I never did. 

Q. 67. Was your knowledge concerning those shops such as would 
be likely to bring to your knowle ige the ownership and use of any 
such tools had they been so owned ‘and used ? 

A. It was. 


Direct examination closed. 


Mr. Buchanan, being here present, declines to cross-examine the 
witness. Mr. Buchanan states that at the time this witness was 
actually sworn N. W. Green was still under cross-examination ; 
that such cross-examination and a redirect examination and cross 

thereon occupied so much time that he was unable to 
2570-2585 return to his home in time to attend to the matters he 

was under engagement to attend to, and therefore has 
remained in the room a portion of the time, but declines to cross- 
examine, not from any factious spirit, but states that if he were reg- 
ularly present he would have no questions to ask. 


(S’g’d) CALVIN W. BISBY. 
Subscribed and sworn to before me this 11th day of August, 1880- 
[SEAL. | (S’g’d) LEONARD A. GIEGERICH, 


Notary Public (31), N. Y. Co. 
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Examination adjourned to August 12th, 1880, at 10 a. m. 


[SEAL. ] (S’g’d) LEONARD A. GIEGERICH, | 
Notary Public (31), N. Y. Co. 
2586 CoMPLAINANTS Exuipit MupGke PAMPHLET AND ADVER- 


TISEMENT. Dated August 6,1880. [Seal.] (S’g’d) Leouard 
A. Giegerich, N. Y. Co. (31.) 
Copy of Advertisement Pasted on Back of First Page in Pamphiet. 
Caution to the public! 


On the 24th day of October, 1865, letters patent of the United 
States were granted to me for an improved mode of sinking wells. 
My mode is described in my letters patent substantially as follows: 
Driving a pointed rod of iron into the ground until it has pene- 
trated the water under ground, withdrawing the rod, and inserting 

a pipe of nearly the same size in its place, which completes 
2587 the well; that then any kind of common pump may be used 

in drawing the water. The manner of driving and inserting 
the pipe is minutely described. My claim is stated and allowed as 
follows: 

What I claim as my invention, and desire to secure by letters pat- 
ent, is the proccss or mode of sinking wells where no rock is to be 
drilled, viz., driving a rod down to and into the water under ground, 
withdrawing it, and inserting a pipe in its place, substantially as 
herein described. 

Mine is the only patent ever allowed by the Government of the 
United States for the mode or process of making a driven well. 

The patent of James Suggett states his claim as follows, and 
2588 he has never had anything else allowed: 

“What I claim as my invention, and desire to secure by 
letters patent, is the perforated pipe a, with the pointed end 0, con- 
structed as a drill and united with a pump, all substantially as 
shown and described.” Mr. Suggett did not claim the mode and 
process of sinking wells, because he very well knew that he learned 
it from me while acting as my hired man in 1861. 

I must, therefore, reiterate my caution to all persons who may be 
sinking wells by process, that they must refrain from using it, no 
matter what claims they may have upon miner points. [am will- 
ing to deal liberally with all, either in granting licenses or selling 

territorys, but I shall insist upon my rights, which are 
2589 above clearly set forth to the public. 

My address is Cortland, N. Y., care of Reed Peck. 

Cortland, Dee. 11, ‘65. 

(S'g¢'d) BYRON MUDGE, 
Copy of the Pamphlet Proper. 
To the public: 

My object in making the following statement is to protect myself 
in some measure from the Injury that is being done me by men who 
seem determined to ignore all my rights to a valuable discovery in 
tie art of sinking wells, made by me in the fall of ’61. 
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My discovery is of a theory or truth not before known, 
and may be elucidated by the following proposition: If a 
pipe, properly prepaid, with a pump attached, is _ forced 
2590 into the ground, down to and into the water under 
ground, the result will be an inexhaustible well of clear 
water. Many persons, seeing the value of this discovery, and of my 
process for making it of utility, have seized upon them and are 
using them in connection with certain patented devices of their own, 
in order to make them saleable, if not valuable. This is not only a 
deep enjury to me, but it may become a matter of grave import to 
many of the public. The case may be understood by attention to 
the following : 
In the fall of 1861 I was connected with the 76th Reg’t N. Y. V., 
then organizing in Cortlandville; assisted in enlisting men, acting 
as lieutenant, none of the officers, however, being then com- 
2591 missioned at that time; many reports were in circulation 
about our soldiers being poisoned by drinking at wells and 
springs in the Southwest (they were probably mostly or entirely 
false), which led our colonel to suggest that some way be contrived, 
if possible, for readily obtaining water for an army without resort 
to wells and springs in the enemy’s country, and he requested me, 
versonally, to take hold of the matter and see what could be done. 
Vith this object in view, I submitted the following questions to a 
neighbor of mine—a mechanic and one acquainted with practical 
matters generally: “If I can work a pipe into the ground toa 
sufficient depth, can I, by attachiag a pump to the top, draw a sup- 
ply of water?” 
2592 He thought the supply would be quite limited, and could 
be drawn only at intervals, and would always be more or less 
muddy, as the pipe would be packed closely with dirt its whole 
length ; and this, I found, was the opinion of all with whom I con- 
versed. I decided to test it, and procuring an iron rod, and with 
the assistance of Major Carmichael and Adj. Robinson, of the 76th, 
I made my first experiment by forcing the rod down to water, 
thus making the hole to receive the pipe and pump. The result 
encouraged me to make further effort. In my second trial, made 
on my own premises, I was assisted by my brother, E. Mudge. My 
third was made et a neighbor's. Present: C. Townley, A. 8. 
2593 Rollo, R. Peck, and Frank Peck. My fourth at R. Peck’s, 
himself assisting. My fifth on the fair ground, assisted by 
my father, A. Mudge. Present: The 76th regiment. In these expert- 
ments, except the last, I used a tin tube and pump, the wells not 
being deep, nor were they intended for permanent wells. The well 
on the fair ground was put down for the useof the regiment. The 
pump in this last well was iron, with supply pipe of lead, there being 
no gas pipe in the Cortland market at that time. For the protec- 
tion of the lead pipe I put down, first, a sheet-iron pipe with slots in 
the lower end for the admission of water to the lead pipe. This well 
yielded an abundant supply of clear water. 
1 next me to put down a well for Henry Woodruff, 
2594 and hired James Suggett to assist me. Broke my rod in this 
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trial and abandoned the job for a time. I next tried for O. H. 
Seymour, again hiring James Suggett to help do the work; suc- 
ceeded in reaching water and again put in draw pipe as on the fair 
ground. James Suggett admits that the last two wells were the first 
of the kind that he ever saw put down. The results of these exper- 
iments were such that the officers requested me to prepare suitable 
tools for sinking wells to take into the field with the regiment. I 
accordingly procured of F. E. Carroll, of Syracuse, thirty feet 1}- 
inch gas pipe, made up in sections for convenience in transporting, 

a pump to attach to it, and in the lower end of the pipe Ira 
2595 8S. Hicks, of Cortland, welded a pointed iron plug and drilled 

some forty quarter-inch holes along its sides near the bottom 
of the pipe. My apparatus consisted of a pointed iron rod 1} inches 
in diameter, made in sections, a perforated pipe in sections, with 
pointed end, and pump to attach to the pipe. These were put in 
the care of M. and A.S. Rollo, then of Cortland, to be forwarded to 
the regiment when ordered. 

Late in the fall of 1861 I went to Washington with my regi- 
ment; returned home in the spring following, and was confined to 
my bed most of the summer of 1862 with inflammatory rheuma- 
tism. Before I had fully recovered Charles H. Parker borrowed my 

tools to put down a well on James Schermerhorn’s premises, 
2596 and hired James Suggett to do the work. 

My first work, after my illness, was to procure me a mutch 
heavier rod and make me a small pile-driver to drive it with. In 
making my fourth trial with the pile-driver, in the fall of 1862, 
I injured my hand, stopping my work till the summer of 1863. 
These experiments had all been made on the flats in and about 
Cortland. 

Before applying for a patent my friends advised me to more fully 
test the principle by working in various places off the flats, so as to 
determine with more certainty as to its value and the probability of 
its being generally adopted for sinking wells. With these views I 

went to Groton in the summer of 1863, taking James Suggett 
2597 with me as an assistant. Failed in my first experiment-in 
Groton, encountering difficulties 1 had not before met. My 
experiments in 1863 were made in Groton, Dryden, Harford, Solon, 


and other localities, extending into the winter and — of 1864. - 


In the meantime I had learned that Suggett had applied for a pat- 
ent, and that his application was in the care of Hon. R. H. Duell, 
then our member of Congress, and in Washington. I wrote him 
protesting against Suggett’s obtaining a patent for an invention not 
his, but mine, and one that had cost me a great deal of time and 
money. 


+ 


Mr. Sugyett’s patent was issued March 29th, 1864, his claim being 
for “ the perforated pipe @ with the pointed end 5 constructed 
2598 as a drill and united with a pump.” This device is sub- 
stantially the same as that which I had made in 1861 to take 

into the army, only the point of my pipe was not a drill. 
The issuing of Suggett’s patent was the occasion of some sharp 
controversy between us, and of several conferences with a view of 
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compromising the matter. Our last conference was after I had en- 
listed under the call of 500,000 men and, I think, only the day be- 
fore I was to join my regiment. We had agreed on terms and met 
to carry them out. Suggett seceded and I left him, declaring I 
would right myself and him, too, if I came out of the army alive. 
I was appointed adjutant of the 185th Reg. N. Y. V.; was 
2599 in active service till the battle of Five Forks, in which I was 
wounded in my right arm, rendering it useless, probably for 
life. 

I returned home in July, 1865, and early in August following I 
applied for a patent for my invention. 

The patent was granted, my claim being for “the process or mode 
of constructing or sinking wells where no rock is to be drilled, viz. : 
Driving a rod down to and into the water under ground, withdraw- 
ing it, and inserting a pipe in its place as herein described.” 

After Suggett’s patent, and since I went into the army, in 15864, 
there have, perhaps, issued from the office fifty patents purporting 

to be improvements in bored wells. Their respective claims, 
2600 however, are for something relating tothe pipe. The patents 

are sold in many, if not in all cases, I am told, by exhibiting 
them in connection with my process for sinking wells, paying no 
regard to my rights in the matter. 

I have here given a brief history of this invention in the con- 
struction of wells. My statements cay be verified by almost any 
amount of testimony. I leave the subject, with a word to the pub- 
lic. Notwithstanding the hue and cry that may be raised by 
parties with adverse interests, my patent is valid and will — sus- 
tained beyond adoubt. But if sickness, accident, poverty, a too 
faithful service of my country to the exclusion of private witnesses 

shall work a forfeiture of my rights as an inventor, then the 
2601 whole benefit of this discovery is yours and cannot be mo- 


nopolized by any man or any set of men. 
BYRON MUDGE. 


We, the undersigned, declare that the above statement of Byron 

Mudge, so far as it relates to ourselves, is strictly true. 
J. C. CARMICHAEL. 
CHAS. H. PARKER. 
REED PECK, 
FRANK PECK. 
HENRY WOODRUFF. 
IRA V. HICKS. 
ABRAM MUDGE. 
A. 8. ROLLO. 


2602 Copy of Advertisement Pasted on Inside of Last Page. 
Suggett’s bored wells. 


I have a limited number of State, county, and town rights for the 
above improvement yet for sale. The well is extensively in use in 
the New England States, New York, Pennsylvania, and the West, 
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and is everywhere pronounced one of the greatest improvements of 
the age. The advantages of these wells are their cheapness and 
durability, the dispatch with which they can be put down, the ease 
with which they can be removed, their security against all kinds of 
filth, and the purity and coldness of the water. 
2603 I claim the following advantages over other patents for 
these wells: 
Ist. My letter- patent are the oldest in the United States, having 
been issued March 29, 1864, and having over 15 years to run. 
2d. The Commissioner of Patents has decided that my patent 
coyer- every part, to wit, the right to drive a pointed rod of iron or 
steel into the ground, withdrawing it, and inserting a perforated 
pipe or tube with pump attached. 
3d. Other parties who have obtained later patents, so far as they 
come under my observation, cannot make these wells without in- 
fringing upon some part of the right secured to me. 
All persons, therefore, are cautioned against infringing 
2604-2611 upon my patent, and especially the right to use a per- 
forated tube or pipe for the purpose of drawing water 


from the earth. 


Those desirous of securing an interest in such territory as re- 
mains unsold may apply to the undersigned, or Cortland village, 
Cortland Co., N. Y. 

Dated Dec. 5, 1865. 


[SeAT. | JAMES SUGGETT, Patentee. 
2612 New York, March 12, 1881—i0 a. m. 


Met at 229 Broadway pursuant to adjournment. 

No one appears for defendants. 

The complainants call ABNER DouBLEDay to the witness stand. 

ABNER DouBLEDAY, a witness called on the part of the complain- 
ants, being first duly sworn and cautioned to tell the truth, deposes 
and says: 

Direct examination by Witi1am D. ANDREWs, Esq., for com- 
plainants: 

Q. 1. Please give your name, age, residence, and occupation. 

A. Abner Doubleday; age, 61; residence, New York; brevet 
major general, U.S. Army. 

Q. 2. Please state whether or not you have ever been connected 
with the West Point Military Academy or with the Regular Army 
of the United States; and, if so, in what capacity, when did that 
connection commence, and how long did it continue? 

A. I was graduated at the West Point Militarv academy in the 
army as brevet second lieutenant in the year 1842 and have been 
in the regular service ever since. 

@. 3. Were you at any time during your connection with the 
West Point academy acquainted with N. W. Green; and, if so, how 
well did you know him’ 

A. I knew him for some months, but cannot remember how 
long. 
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2613 Q. 4. What were his characteristics at that time as to hav- 

ing a well-balanced mind, and did he or not exhibit any 
— differing from the mass of men in similar positions in 
ife { 

A. He seemed a pleasant, genial man at that time; I do not re- 
member that there was anything peculiar about him. 

Q. 5. How long did you know him asa student at the West Point 
Academy ? 

A. Some months; I do not remember how many. 

Q. . Did your acquaintance continue after he left the academy ? 

A. NO. 

Q. 7. Where and when did you next meet him, under what cir- 
cumstances, and in what capacity were you and Green, respectively, 
then acting ? 

A. I first met him at Washington, D. C.; I was a brigadier 
general of U. S. volunteers, and he was colonel of the 76th N. Y. 
Volunteers, under my command ; it was early in 1862. 

Q. 8. Please state whether or not complaints were made to you 
to the effect that Col. Green was not in a fit condition to command 
the 76th regiment. 

A. Such complaints were made to me. 

Q. 9. Who were these complaints made by—whether by officers or 
privates of his regiment, or by others ? 

A. They were made by the lieut. colonel of the 76th N. Y. Volun- 
teers, and were endorsed by nearly all the officers. 

Q. 10. What was the nature of those charges? 

A. To the best of my recollection, they were that, instead of arrest- 
ing and trying his officers by court-martial, he went about flourish- 
ing a pistol to enforce discipline; that his officers were afraid of 
being shot in some freak of his; 1 heard something, too, about his 
trying to force the surgeon of his regiment to grub up a stump and 
about his tying him up a tree. 

Q. 11. Did they charge disobedience, incapacity, or what was their 
general purport ? 

A. Foolish and tyrannical conduct. 
2614 Q. 12. Have you during your military experience been in 
the habit of carefully studying the mental characteristics of 
your associates and of those under your command ? 

A. I have. 

Q. 13. What was the then state of Col. Green’s mind as to being 
well balanced or exhibiting any peculiarities ? 

A. I do not know personally ; my action was based on the reports 
of his subordinate officers. 

Q. 14. Please state what you know of his action as colonel of the 
76th regiment, and what, if any, action you, as his commanding 
officer, took in relation thereto. 

A. Whien these reports were made to me I suspended him from 
command; I am under the impression that his case was acted upon 
by some special board detailed to examine his fitness for command 

by the War Department. e 

Q. 15. What was the result of the action of that board ? 

126—16 
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A. The result was to throw him out of the army. 

Q. 16. Did you or not find or note any marked change in Col. 
Green’s manner, character, and deportment from what you had ob- 
served during your acquaintance with him at W Point? And, if 
you say you did, please say what that change wa 

A. T had no prolonged interview with him, onl nothing passed 
— een us worthy of note. 

.17. Were you present at Cortland, N. Y., during the trial of 

sol N. W. Green for the shooting of Capt. A. J. McNett, a member 

of his regiment, for alleged insubordination upon the camp ground 
at Cortland, which trial took place in the spring of 1866? 

A. I was sent there by General Grant as a witness to what consti--. 
tuted discipline in the regular army. 

Q. 18. Did you testify as a witness upon the trial ? 

A. I was told my testimony was not required. 

Q. 19. What effect, if any, can you say the difficulties with Capt. 
McNett and his involuntary disconnection with the 76th regiment 
and the army had upon Col. Green ? 

A. I do not know. 

2615 (). 20. You have for a long time been connected with the 

United States Regular Army and with the students at West 
Point; now, will you please state what, with your knowledge so 
acquired, would, in your upinion, be the effect upon a man so edu- 
cated. of such charges and trial before a civil tribunal for an act per- 
formed while in a military command as compared with its effect 
upon one who had received only a civil education ? 

A. I think it would wound his pride, and he would brood over it 
if he was of a sensitive nature. 

Q. 21. According to your observation and knowledge of Col. 
Green while he was with the 76th regiment at and near Washing- 
ton, would you or not consider him then to have been in a fit con- 
dition mentally to transact general business ? 

A. I should judge not, if the complaints made by his subordinate 
officers were well founded. 

Q. 22. Did not the board detailed to act upon his case declare 
these complaints to be well founded ? 

A. I think I was ordered away from Washington before their de- 
cision was officially announced, but the effect of their decision was 
to throw hirh out of the army, as he never came back to the regiment. 

Q. 23. Judging from your knowledge of his education, antece- 
dents, and general character, what, in your opinion, would be the 
natural effect upon him of his troubles in the McNett affair, his be- 
ing held to bail by the civil courts for a felonious assault upon Capt. 
McNett for an act ‘performed, as he claimed, in strict accordance with 
his military duties, together with its attendant annoyances ? 

A. They would, of course, affect him to a considerable extent, 
and I should judge he was a man who would brood over them a 
good deal. 

Q. 24. Did you or not believe his actions against which his officers 

c»mplained to be the result of his troubles which had in part dis- 
tiphed his normal condition and practically unbalanced him men- 


tally ? 
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A. I did not know the motives which actuated him, but thouglit 
it might possibly arise from a belief that there was an 
2616-2620 intention to dispute his authority and from ‘ignorance 
of the proper course to be taken under such circum- 
stances. 

Q. 25. At the time of his trial, in the spring of 1866, was he or 
not still more or less under the influence which apparently operated 
upon him in Washington during the winter and spring of 1862? 

A. I do not know; I did not converse with him at the time of the 
trial. 

Q. 26. Colonel Green’s townsmen and neighbors have testified in 
this suit that after his return from the army, in the spring of 1862, 
down to the time of his trial for shooting McNett, in the spring of 
1866, he was a changed man in his habits and intercourse with his 
neighbors ; that he, during those years, transacted no business outside 
of defending himself from the McNett suit, in endeavoring to get 
restored to his command, and defending himself in various petty 
suits brought against him personally for debts incurred in behalf of 
his regiment; and that, having a wife and family of young children 
dependent upon him, he performed no labor and had no income ex- 
come except from the produce of a little place of eight acres, but used 
up all the savings of his previous years to support his family; this 
being so, would you or not attribute his action in these respects to a 
change in his character caused by the troubles enumerated, keeping 
in view his military education and antecedents? 

A. I think it quite probable his mind would be affected under the 
circumstances you narrate. 

(Signed) ABNER DOUBLEDAY, 
Brevet Major General U. S. Army. 


No one appears to cross-examine. 


Adjourned to March 15, 1881, at same place and hour. 
(S’g’d) ERNEST C. WEBB, 
Notary Public. 


2621 United States Circuit Court, District of Iowa. In Equity. 
WicurAM D. ANpReEws ef al. vs. GEORGE Hovey. 
SAME vs. JOHN THEE. 
SAME vs. GEORGE LELAND. 


Testimony taken on the part of complainants, in accordance with 
the annexed notice and in conformity to the 67th rule of the 
United States Supreme Court, as amended, and the Revised Statutes 
of the United States, before Aug. A. Nicholson, notary public, de 
bene esse. 

No. 615 Seventu Street N. W., 
Wasuineaton Crry, D. C., March 10th, 1881. 
Met pursuant to notice. 
Present: Wm. D. Andrews, of and for complainants; H. W. 
Brelsford, on the part of defendant. Case adojurned to 12 o'clock 
m., at No. 607 Seventh street N. W. 
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Case called, pursuant to adjournment, at 12 o’clock noon, March 
10th, 1881. 

Present: Wm. D. Andrews, of and for complainants; H. W. Brels- 
ford on the part of defendant. 

Case further adjourned until 5 o’clock p. m. this day. 


Met, pursuant to adjournment, at 5 o’clock p. m. 

Ezekiah Klock produced as a witness on the part of complain- 
ants. 

The defendant, by his attorney, submitted a protest to the exami- 
nation of the witness, which protest is hereto attached and marked 
“ Defendant’s Exhibit A,” with the initials of the notary, A. A. N,, 
March 10th, 1881. 


2622 Ezek1AH Ktock, being by me first duly sworn, deposes 
and says, in answer to questions propounded by Wm. D. 
ANDREWS, as follows: : 


Q. 1. Please give your name, age, residence, and occupation. 

A. Ezekiah Klock; 57 years; Forestville, Prince George county, 
Maryland ; farming. 

Q. 2. How long have you resided at Forestville? 

A. Ten years on the fifth of September next. 

Q. 3. Did you not formerly reside in Preble, Cortland county, New 
York ? 

A. Yes, sir. 

Q. 4. Please state during what years you resided there. 

A. I moved there in 1860, and lived there until 1868. 

Q. 5. Where did you first reside in Preble, and how long did you 
reside there ? 

A. On Wm. E. Tallman’s farm, and lived there four years. 

Q. 6. Where was Wm. E. Tallman’s farm situated in relation to 
Preble village and to the farm of his brother, Moses Tallman ? 

A, About a mile south of Preble village and on the north of his 
brother; the distance of the public road between them. 

Q. 7. On what road did the two Tallman brothers live; William, 
as you say, on the north and Moses on the south ? 

A, On the first east and west cross-road south of Preble village. 

QS You have said that you resided four vears on the Wm, E, 
Tallman farm ; in what capacity n relation to the farm ? 

A. Rented the farm as tenant. 

Q. 9. Of about how many acres did that farm consist ? 

A. 206 acres. 

Q. 10. Please give the eastern, western, and southern boundaries 
of the farm. 

A. On the east side was the mill-pond formed by the Tioughge- 
hony creek; west by the west road from Preble to Homer, and on 
the south by the cross-road that separates the farms of Wm. E. and 

Moses ‘Tallman. 
2623 Q. 11. What did you occupy the farm for principally ? 
A. As a dairy farm, making butter and cheese, keeping as 
uany as sixty-five head. 
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Q. 12. What was the distance from the east to the west side of the 
farm ” 

A. About three-quarters of a mile. 

Q. 13. Where did you procure the water necessary for watering 
your stock? 

A. At the creek. 

Q.14. Did you during those years procure all the water neces- 
sary for your stock from the creek, or did you have any other par 
tial supply elsewhere ? 

A. I did one season for a short time use a well for young stock 
the well was situated about 200 yards from the west road and about 
midway between the north and south. 

Q. 15. Please state in what year you made use of this well of 
which you have just spoken. 

A. In 1860, the first year I. went there. 

Q. 16. And why did you not continue to use this well on the 
western end of the farm? 

A. Beeause we had to pump it by hand; there was « windmill 
pump in there, but it wouldn’t supply the stock, and we couldn't 
depend upon it. 

Q. 17. When. if you know, was this windmill erected there? 

A. I saw it there in 1859; it was there when I went there. 

Q. 18. Please describe, as well you can, the location of this well 
upon the western part of the farm over which the windmill stood. 

A. About 200 yards east from the west road and about half way be- 
tween the north and south line of the farm ; the well was in a little 
valley or ravine; it was in the second lot just across the fence from 
the west road. 

Q. 19. What kind of a well was this? 

A. It wasa dug well, stoned up. 

Q. 20. About what was the depth and diameter of tnis dug and 
stoned-up well? 

A. Never saw the well dug, and do not know its depth; think it 
was some 12 or 14 feet; about three feet across; I never measured 

it, 
2624 Q. 21. How was water obtained from this well during your 
oceupaney of this farm ? 

A, By a hand pump. 

Q. 22. Was or was there not at all times during your oceupancy 
of the farm water in this well? 

A. 1 never saw the well dry, to my recollection. 

Q. 23. Did or did not any person or persons other than yourself 
use or control that well and windmill during the four years from 
the time you first occupied the farm, commencing, as you say, in the 
spring of 1860? 

A. Yes, sir. Mr. Tallman tried to make the windmill supply us 
with water. 

Q. 24. Do you or not mean that he had the use and control of the 
windmill and well, or that he endeavored to make it work so that 
you could use it? ; 

A. He was trying to fix the pump for the benefit of my stock. 
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Q. 25. And did he or not have any other use or control of it ex- 
cept to make it work for your benefit as his tenant ? 

A. It was for my benefit. 

Q. 26. Was there or not anything peculiar about this well 
other than that water was or had been pumped from it by means 
of the windmill? 

A. Nothing that I know of. 

Q. 27. Did you ever converse with Wm. E. Tallman in regard to 
the manner in which this well was made ? 

A. Nothing that I recollect. 

Q. 28. Did you or not ever hear Mr. Wm. E. Tallman or any one 
else say or claim that the water from that well, during the time 
the windmill was in operation—that the water was drawn by the 
windmill pump from an iron tube driven into the bottom of that 
well ? 

A.-No, sir; I did not. 

Q. 29. Did or did you not, during your occupancy of this farm, 
have occasion to use this well; and, if so, how often? 

A. I never used it after the first season except for drinking pur- 
poses, all during the farming season, when we worked on that part 
of the farm. 

(). 30. Were you yourself ever down in this well? 
92625 A. No, sir; not that I recollect. 

Q. 31. Did you know a man by the name of Thos. J. Get- 
man? 

A. I knew a man by the name of Jeff. Getman. 

Q. 32. Did he or not ever work for you while you were running 
the Tallman farm ? 

A. Yes, sir; Jeff. Getman worked for me. 

Q. 33. And do you know whether Getman, while working for you, 
procured water from that well? 

A. Nothing more than for drinking purposes. 

Q. 34. Where, if you know, did Wm. E. Taliman reside during the 
years you occupied and worked. his farm ? 

A. He lived in the same house that I lived in. 

Q. 35. Whereabout upon the Wm. E. Tallman farm was the house 
situated in which you resided while working the farm, and in which 
you say Wm. E. Tallman also lived during that time? 

A. On the north side of the first cross-road south of Preble, about 
75 yards from the creek on the east side of the farm. 

Q. 36. In what direction and how far from Wm. E. Tallman’s 
house, in which you and he resided together, was the house in which 
Moses C. Tallman resided ? 

A. It was south about 40 yards. 

Q. 37. And did tlhe public road pass between the houses as it 
passed between the farms? 

A. Yes, sir. 

Q..38. Were you or not on friendly, intimate terms with Wm. E. 
Tallman and his family and with Moses C. Tallman and his family 
during the years from the spring of 1860 down to the time when 
vou ceased to oceupy the Tallman house and farm ? 
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A. Yes, sir; we were. 

Q. 39. And did you or not have the usual neighborly, friendly 
intercourse customary between families living in the country in 
such close neighborhood ? 

A. Yes, sir; I did. 

Q. 40. About how often during those years did you see and con- 
verse with each of the Tallman brothers? 

A. About daily, with the exception of about six months while 

William was in Indiana. 
2626 Q. 41. And were you or not in the habit of discussing with 
both the brothers Tallman on neighborhood and general 
news free and unrestrictedly ? 

A. Yes, sir. 

Q. 42. And would or would not the fact, if it were a fact, that 
there had been any peculiarity in regard to the construction of the 
windmill well been such a subject as would naturally come within 
the range of the conversations and discussions customarily indulged 
in between the Tallmans and yourself? 

A. I should think if there was anything peculiar about it Mr, 
Tallman would have spoken to me in regard to it. 

Q. 43. Do you know and have you ever used what is now known 
as a driven well? 

A. Yes, sir; I had one driven on a place of mine in Preble. 

Q. 44. When did you first know or hear of a driven well, and 
where was the well ? 

A. I first heard of some in 1863 or 1864, but 1 am not positive; I 
think I had heard of one on the Homer fair ground ; I think I had 
seen one on the Homer fair ground, but [ am not positive. 

Q. 45. When and where did you say the first driven well was of 
which you have positive knowledge and recollection ? 

A. The well on my place is the only one that I have positive 
knowledge of, about the year 1867 or 1868; my brother-in-law had 
one put down previous to that time and others had them, but I can- 
not give the dates. 

Q. 46. Who put down the first driven wells in Preble of which 
you have any knowledge? 

A. I think a Mr. Dunning, who lived at Homer. 

Q. 47. Do you know whether or not this Mr. Dunning, of Homer, 
put down any driven well or wells for Wm. E. or Moses C. Tall- 
man? 

A. I do not know; there was none put down on the Wm. E. Tall- 
man place while I lived there; I do not know about Moses. 

Q. 48. Was there or not a well of any kind put down on the Wm. 
. Tallman place while you were there ? 

A. There was one dug in the barn-yard. 
Q. 40. Who, if you know, dug that well? 
2627 A. I think it was Jeff. Getman and a man by the name of 
Tom Perry. 

Q. 50. By what means, if you know, was water procured from that 
well? : 

A. By the use of a band pump. 
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At 8.50 p. m. case adjourned until to-morrow, Friday, March 11th, 
1881, at 9 a. m., same place. 


Marcu 111rx, 1881—9 o’clock a. m. 
Examination of EzeKk1AH Kiock continued: 


Q. 51. Please state what was the construction of this hand pump 
in use in the barn-yard. 

A. I don’t remember distinetly, but I think it was a wooden 
pump. 

Q. 53. By whose direction was that well dug? 

A. By Wim. Tallman’s. 

Q. 53. Was or was there not any iron or other tube driven into 
the bottom of this barn-yard well? 

A. Not to my recollection. 

Q. 54. Were you present during the making of that well ? 

A. I was there frequently during the digging of it and stoning up 

Q. 55. Was or was not Mr. Wm. E. Tallman also present at the 
making of that well? 

A. He was. 

Q. 56. Did you at that time, during the making of that well, hear 
any suggestion made as to driving a pipe into its bottom to increase 
its supply of water or for any other purpose ? 

A. No, sir; I did not. 

Q. 57. Or did you hear any conversation or suggestion from any 
one that such a thing was feasible, could be done, or ever had been 
done? 

A. No; I did not. 

Q.58. About when was it that this well at the barn yard was 

dug? 
2628 A. To my best recollection it was dug in the year 1862 or 
1863 

Q. 59. Was there or had there been, previous to the digging of 
this well at the barn, any other well or wells at the barn or at the 
house during vour occupancy * 

A. There was a well at the house when I went there; IT am under 
the impression there was a driven well put there by this man Dun- 
ham for the use of the cheese-house. 

Q. 60. Was this man Dunham, of Homer, making a business of 
putting dewn driven wells? 

A. He was making a business of it. 

Q. G1. Was or was not this man Dunham the first person whom 
you knew to be engaged in the putting down of driven wells ? 

A. Yes, sir; he was. 

Q. 62. Were or were not these driven wells as put down by Dun- 
ham at that time spoken of and considered as being a new method 
of procuring water from the earth ? 

A. It was. 

Q. 63. Please give, as near as you may be able, the depth and 
diameter of this well that was put down at the barn. 
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A. I think the depth was 12 or 14 feet and about 23 to 3 feet 
across. 
Q. 64. How far, about, was this well from the creek which formed 


the eastern boundary of the farm ? 


A. Between 40 or 50 yards from the pond and about 75 yards 
from the creek, which was about in the center of the pond. 

Q. 65. For what reason and for what purpose was this well, so near 
the pond and creek, put down ? 

A. To prevent the cattle from getting on the ice and drowning 
in time of thaw. 

Q. 66. Do you mean to be understood that this well was provided 
for the purpose of watering stock during the season of the year when 
there was danger of injury to the stock by watering them at the pond 
or creek, as you were in the habit of doing at other seasons? 

A. Yes, sir; it was put there for that purpose. 
2629 Q. 67. Had or had not this farm previous to your occu- 
pancy of it been used, as you used it, chiefly for dairy pur- 
poses ? 

A. It had not by Mr. Tallman. 

Q. 68. How far was the cheese-house of which you have spoken 
from the dwelling-house where you resided ? 

A. Twenty-five feet from the house. 

Q. 69. You have spoken of a house well; whereabout was that 
well situated ? 

A. On the south side of the house, 15 or 20 yards from the road. 

Q. 70. What kind of a well was that and how was water procured 
from it? 

A. It was a dug well, walled up, and a pump put in it. 

Q. 71. In regard to this windmill, which stood over the well in 
the lots near the west end of the farm, what were its arms and wings 
composed of? 

A. Of iron. 

Q. 72. How high above the well was this windmill, and to what 
was it attached ? 

A. About 20 to 25 feet; it might not be as high as that. 

Q. 73. You have spoken of Mr. Tallman trying to make the wind- 
mill supply you with water; please state what he did in that en- 
deavor to supply vou. 

A. He took up the pump and brought a piece of gas pipe to the shop 
and had it punched full of holes and battered up one end of this 
pipe, and said he was going to attach that to the lower end of the 
ae of the pump to prevent its drawing in any dirt or sediment of 
any kind, did not see him attach this to the pump. I was not 
present when that pump was replaced. 

Q. 74. About what time was it when these repairs were made and 
the pipe punched as you have stated ? 

A. In the summer of 1860 I think it was done. 

Q. 75. Where had you resided immediately previous to going on 
to the Tallman farm ? 

A. In Tully, Onondaga Co., New York. , 

Q. 76. Had you ever previously lived in Preble? 

127—16 
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A. No, sir. 
2630 Q. 77. Were you or not in the habit of visiting there fre- 
quently previous to moving to the Tallman farm ? 

A. Nothing more than going to his mill. 

Q. 78. How long previous to your taking the Tallman farm were 
you acquainted with Wm. E. Tallman? 

A. Some five or six years. 

Q. 79. And had you or not been acquainted with his brother 
Moses previous to the spring of 1860? And, if you had, please state 
for how long. 

A. Some four or five years. 

Q. 80. How long had you been acquainted with Thos. J. Getman 
or Jeff. Getman, as he was called? 

A. In spring of 1860 was my first acquaintaace with him. 

Q.81. Do you know whether Getman was a professional well 
digger or not? 

A. He pretended to be a professional well digger; I never saw 
him dig but that one. 

Q. 82. In answer to a question you have stated that Mr. Tallman 
took a piece of gas pipe to the shop and had holes punched in it and 
the end battered up; what shop do you refer to where this was done? 

A. The shop was on his place—a blacksmith shop. 

Q. 83. About what was the length of that pipe into which you saw 
the holes punched ? 

A. I did not see the holes punched, but I saw the pipe after it 
came out of the blacksmith shop. 

Q. 84. About what was the length of the pipe you saw after it 
came out of the blacksmith shop with the holes punched in it and 
the end battered up? 

A. It must have been about ten inches, I think. 

Q. 85. In whose possession was this pipe when you saw it? 

A. In Mr. Wm. E. Tallman’s. 

Q. 86. Did you or not ever afterward see this pipe, either in the 
well or elsewhere? 

A. No, sir; not after that day. 

Q. S87. You have testified that Mr. Tallman said he was going to 
attach that pipe to the lower end of the pump tube; did he ever 

afterward inform you whether or not he did so attach it? 
263 A. I don’t recollect. 
| Q.S8. Do you know or did you ever hear whether that iron 
pipe had previously been in that well ? 

A. No, sir; I did not. 

Q. 89. Do you know how that windmill pump was attached to the 
well ? 

A. By an iron rod attaching the pump to the windmill. 

Q. 90. Do you know whether or not any repairs were made to the 
windmill itself during the time of your occupancy of the farm ? 

A. I don’t recollect of any repairs being made to the windmill. 

Q. 91. Do you know whether or not there were at any time during 
your occupancy of the farm any wooden wings attached to and made 

a part of that windmill? 
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A. I do not. 

Q. 92. Could or could not such wooden wings have been attached 
and used as a part of that windmill without your knowledge during 
your occupancy of the farm? 

A. I don’t think they could. 

Q. 93. About what depth of water was there in the well at the 
barn ? 

A. About four or five feet; it never went dry while I remained 
there. 

Q. 94. What arrangement, if any, did Mr. Tallman make to re- 
ceive the water raised by this windmill pump? 

A. He built a small reservoir to receive the water from the pump ; 
then the water was led from this reservoir into a trough intended to 
water the stock. 

Q. 95. When, if you know, was this arrangement made of the 
reservoir and trough you mention ? 

A. This was in the year 1860; the same year I went there, and 
while I occupied the place. 

Q. 96. This driven well that you speak of being driven on your 
place in 1867 or 1868, by whom was it put down? 

A. By Mr. Dunham. 

2632 Cross-examination by H. W. Bretsrorp: 

X Q.97. When you lived on the farm of Wm. Tallman, at Preble, 
on what part of the farm did you live? 

A. On the southeast corner of the farm. 

X Q. 98. How far was the house from the west road leading from 
Preble to Homer? 

A. Near three-quarters of a mile. 

X Q. 99. On which side of this west road was the house? 

A. On the east side. 

X Q. 100. On which side of the east and west road—that is, between 
the Wm. Tallman place and the Moses Tallman place—was the house 
you lived in? 

A. On the north side. 

X Q. 101. Now, state how far your house was from this east and 
west road. 

A. About twenty-five yards. 

X Q. 102. How far was this well, over which you say in your 
direct examination was a windmill, froma your house in which you 
lived ? 

A. About a half mile. 

X Q. 103. Are you sure that you lived on the farm of Wm. E. Tail- 
man in 1860? 

A. I moved there in March, 1860. 

X Q. 104. Might it not have been as late as 1864 you went on that 
farm ? 

A. No, sir; I moved off it in 1864. 

X Q. 105. Where did you live in 1859? 
2633 A. In Tully, New York. 
X. Q. 106. How long did you live there. = - 
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A. I lived in Tully five years. 

X Q. 107. Where did you live before that ? 

A. I lived in the town of Fabius. 

X Q. 108. How many years did you live there? 

A. Ten years. 

X Q. 109. You have testified that you saw this windmill which 
was over the well in Tallman’s field before you went on his farm; 
how long before ? 

A. About a year before. 

X Q. 110. Now, give the date, as nearly as you can, at which you 
first saw this windmill. 

A. I think 1859 is as near as I can get to it. 

X Q. 111. How close to the well were you when you first saw it? 

A. 150 or 200 yards, 

X Q. 112. When you got water from the well where the windmill 
was for your cattle how did you get it up out of the well? 

A. By hand-pump. 

X Q. 113. You state there was a hand-pump there; please state 
whether there was not also another pump set down in the well. 

A. A windmill pump was also in the well; it was so constructed 
that it could not be pumped by hand. 

X Q. 114. You stated that there was a reservoir constructed near 
this well; how large was it and of what constructed ? 

A. It would hold some five or six hogsheads of water; it was 
made of cement. 

X Q. 115. Describe now fully the process by which the water was 
pumped into this reservoir by the windmill. 

A. It was led into this reservoir by a pipe. 


X Q. 116. Describe this basin or reservoir fully and state how 


water was got into the lots adjoining. 

A. It was led out of the reservoir into the trough into the lot 
adjoining by a gas pipe, or it might have been lead. 

X Q. 117. How many of these lots did Wm. E. Tallman own at 

that time? 
2634 A. About ten lots. 
X Q.118. How many of them did you occupy in 1860? 
A. All of them. 


At 1 p. m. a recess was taken for one hour. 


Met pursuant to adjournment. All parties present. 


X Q. 119. How many years did you live on this Tallman farm 
and when did you remove from there ? 

A. I lived there four years and removed from there in March, 
1864. 

X Q. 120. Where did Wm. E. Tallman live when you lived on 
the farm ? 

A. He lived in the same house with me. 

X Q. 121. How many cows did Wm. E. Tallman keep besides the 
ons vou had use of ? 

A. Nui any. 
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X Q. 122. You say you rented the farm after the first year; how 
much did you pay for the use of the farm ? 

A. I worked the farm on shares the first year and the second year 
I paid sixteen hundred dollars, and the two last pears I paid sixteen 


‘ hundred and fifty dollars. 


X Q. 123. Did that include the use of the cows also? 

A. Yes, sir. 

X Q. 124. Who owned the cows that were on the farm and how 
many were there? 

A. The cows were appraised to me, and at the expiration of my 
term to return the ros or their value in money, except: fourteen 
that were my own property. 

X Q. 125. How many were there ? 

A. Some 209 cows. 

X Q. 126. What kind of a frame was there to this windmill over 
the well? Give the number of posts in it and deseribe it, as nearly 
as you can. 

A. The frame was of sawed timber, hemlock, I believe—four posts ; 
this frame had beams up to the top, and half way between these a 
piece of timber put across for the mill to rest on. 

X Q. 127. How high was the frame ” 

A. I think some 15 or 20 feet. 

X Q. 128. Was the mill so it could turn and have the fans face 

the wind or was it stationary on the frame? 
2635 A. It was constructed so it could turn with the wind. 
X Q. 129. Now,. you are asked to describe this fully. 

A. This had a little crank to it; the crank was attached to a con- 
necting rod extending from the crank to the pump; the pump was 
attached to a pipe extending downwards. 

X Q. 1380. Was any water in this basin or reservoir near the well 
at any time while you lived on the farm? 

A. For a short time when it was first Luilt; the reservoir sprung 
aleak, so we couldn’t use it. 

X Q. 131. At the time you lived on the farm of Wm. E. Tallman 
was there a railroad running through it? 

A. Yes sir; there was. 

X Q. 132. Which way was that railroad from the house where 
you lived ? 

A. West. 

X Q. 133. Was there any other house on the farm at that time; 
if so, where was it situated, and which way from the well ? 

A. There were two other houses on the farm; one was on the east 
of the west road, opposite to this well, and the other was on the east 
side of the caihened and east of the well. 

X Q. 134. Did you at any time live in the house on the west end 
of this Tallman farm; if so, when did you live there? 

A. No, sir. 

X Q. 135. You say there was a railroad west of the house where 
you lived. State how far it was west of the house to the railroad 
and how far was it from the railroad to this well-and which way 
from the railroad was the well. 
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A. From 150 to 200 yards; about half way between the well and 
the house; the well is west of the railroad. 

X Q. 1386. You have stated that this well was about 14 feet deep; 
how do you know or do you know anything, of your own knowl- 
edge, as to its depth ? 

A. Nothing more than what I was told. 

X Q. 187. Had this well a cover to it? 

A. It had some loose plank on it. 


2636 X Q. 138. Were you ever down in this well at any time 
while you lived on this farm ? 
A. No, sir. 


X Q. 189. Did you ever clean out this well or have it cleaned 
while you lived there ? 

A. No, sir. 

X Q. 140. Was this windmill and frame standing there when you 
left this farm ? 

A. Yes, sir; I think it was. 

X Q. 141. Where did you remove to after you left this farm ? 

A. I removed to a farm about a half mile north of Preble vil- 
lage. 

X Q. 142. How long did you live on that place ? 

A. I lived there two years. 

X Q. 148. Where did you go next after that? 

A. I moved to Preble village. 

X Q. 144. How long have you lived where you now live? 

A. It will be ten years the 5th of September next. 

X Q. 145. Did you remove direct from Preble to where you now 
live? 

A. No, sir. 

X Q. 146. Where did you last reside before removing to your 
resent place of residence, and how long did you live there ? 

A. I lived in town — Lafayette; I lived there 3 years. 

X Q. 147. When was this railroad built that runs through the 
Tallman farm ? 

A. About 1854 or 1855. 

X Q. 148. Where did you live at the time this railroad was 
built? 

A. In Tully. 

X Q. 149. Are you quite sure that there was a four-post frame 
over that well and windmill on top of that when you first went on 
Wim. E. Tallman’s farm, in 1860? 

A. | cannot state positively that there was a four-post frame, 
but I am positive that there was a frame with a windmill on top 

of it. 
2637 X Q. 150. Did you during that year (1860) have any deal 
with Moses 'T. Tallman the first year you were on the Wm. 
E. Tallman farm ? 

A. Nothing more than our employés changing work, that I recol- 
lect. 

X. Q. 151. What kind of a man was Wm. E. Tallman, so far as 
making machines was concerned ? 
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A. He was always improving or suggesting improvements, more 
or less, all the time I lived there. 

X Q. 52. How was he as to inventing new ways or means of doing 
things ? 

A. His head ran to making changes and improvements. 

X Q. 153. How was he about telling his business to others? 

A. I don’t think he was a man who was accustomed to tell his 
business to others, unless he wanted a favor. | 

X Q. 154. Did you know of Mr. Dunham, of Homer, putting ina 
well for Mr. Tallman in 1864 or 1865? 

A. I have a slight recollection of him putting in a well in 1863 or 
1864. 

X Q. 155. State how Dunham made that well. 

A. He made it. by driving an iron bar into the ground, and, after 
driving a certain distance, withdrawing it, and then driving down a 
pipe with a point toit to the depth that is required to get water; the 
bottom of this pipe was perforated. 

X Q. 156. Whereabout on the farm was that well made? 

A. If Iam not mistaken it was on the south side of the cheese- 
house. 

X Q. 157. How far is that from where the well was with the wind- 
mill over it? 

A. About half a mile. 

X Q. 158. Did you go to the well where the windmill was for water 
yourself in 1860 or 1861, or did some other persons go and bring 

the water ? 
263 A. I went there, and sou did others. 
X Q. 159. After Mr. Dunham put in this well did you use 
it to get water from ? 

A. Yes. 

X Q. 160. When you worked the farm what was Mr. Tallman 
engaged in doing ? 

A. All he did was to put in little improvements about the farm. 

X Q. 161. Did he have any business except attending to his farm? 
If so, state it fully. 

A. Not the first year; the second year after he attended to his saw- 
mill. 

X Q. 162. Did Wm. E. Tallman own that saw-mill? 

A. Yes, sir. 

X Q. 163. How far was that saw-mill from his house ? 

A. I should think about one hundred yards. 

X Q. 164. In going from where you lived to the saw-mill how near 
did you go the well where the windmill was? 

A. They were in opposite directions. 

X Q. 165. In going from your house to the well where the wind- 
mill was how near did you go to the well that Mr. Dunham, of 
Homer, put in? | 

A. South of it about twenty feet. 

X Q. 166. What was Mr. Dunham’s first name? 

A. I couldn’t tell you. ‘ 


1016 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVRY. 


X Q. 167. When you lived on Tallman’s farm state whether you 
had any children who attended school. 

A. My eldest boy went. 

X Q. 168. Who taught the school near Tallman’s the first summer 
you were at the farm? 

A. Jennie Van Hoesen. | 

X Q. 169. When you met Moses T. Tallman did he usually tell 
you about his business and what he had done or seen? 

-A. He was no man for telling his business. 

X Q. 170. Did you ever ask Wm. E. or Moses Tallman anything 
about the pump down in the well to which the windmill was at- 
tached ? 

A. I presume I did, but I have no distinct recollection of it. 
2639 X Q.171. How long had you known Wm. E. Tallman when 
you went on his farm to live? 

A. About 5 or 6 years. 

X Q. 172. While you lived on Wm. E. Tallman’s farm did you 
know De Witt C. Callen; if so, where did he live at that time? 

A. I did know him, and he lived at the southeast corner of the 
junction of the cross and west roads. 

X Q. 173. How far was his house from the well over which you 
say this windmill was standing ? 

About 250 yards. 

». 174. In what direction from Callen’s house was the well? 
Northeast. 

R. 175. Who lived nearest this well, you or Callen ? 

Callen did. 

X Q. 176. Did vou know Abram Van Denburgh at that time; if 
so, where did he live and what business did he follow ? 

A. I did know him; he lived at that time on the east road, about 
a mile and a half north of Wm. Tallman’s; he was a carpenter and 
joiner. 

X Q. 177. When did you first know De Witt C. Callen ? 

A. About the year 1860. 

X Q. 178. What was his business when you knew him ? 

A. He was farming and running a threshing-machine. 

X Q. 179. When you lived on Wm. E. Tallman’s farm, at Preble, 
did you have any dealings with Mr. Callen, and what were they ? 

A. He worked for me; I sold him a horse. _ 

X Q. 180. You have already stated that you knew Thos. J. Get- 
man while you lived on Wm. E. Tallman’s farm. Where did he 
live and what was his occupation, and how long have you known 
him ? 

A. He lived on the east road opposite Wm. E. Tallman’s farm ; he 
was a laboring man; I have known him about ten years. 

X Q. 181. You have stated that Wm. E. Tallman took a piece of 

gas pipe to the shop and had it punched full of holes and 
2640 battered up one end of the pipe, and that he was going to 

attach that to the lower end of the tube of the pump at the 
windmill, Was that pipe sharpened at the end so it could be driven 
into the ground ? 
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A. To the best of my recollection it was flattened at the end; it 
could be driven into the soft ground. 

X Q. 182. Were you present at the time the attachment was made 
of this pipe to the tubing of the windmill pump? 

A. I was not. 

X Q. 183. Then you do know of your own knowledge whether or 
not this pipe, after being attached to the tubing of the pump, was 
driven into the bottom of the well ? 

A. I do not. 


Redirect examination by Mr. ANDREws: 


R. D. Q. 184. Did you ever look down into this well over which 
the windmill stood ? 

A. Yes, sir. 

R. D. Q. 185. From what you then saw what is your best judg- 
ment as to what was the depth of that well? 

A. I should think the lowest I ever saw the water was 12 feet to 
the water. 

R. D. Q. 186. How far below the mouth of the well was the wind- 
mill pump placed ? 

A. To the best of my recollection it was above the covering of the 
well. 

R. D. Q. 187. And did or did not the hand-pump stand upon the 
same level as to the windmill pump ? 

A, About the same, I should think, to my best recollection. 

R. D. Q. 188. Then when you spoke of the pump being in the 
well are we to understand that you meant that the suction pipes of 
those pumps only went down into the well? 

A. Yes, sir. 

R. D. Q. 189. At what season of the vear, whether in the cold, wet 
portion of the year or in the hot, dry portion of the year, were you 

accustomed to go to this windmill for water? 
2641 A. We didn't use the well in the cold, wet season; we used 
it in the spring and summer, 

R. D. Q. 190. Did you use that well during such portion of the 
year as the water in the earth was naturally at its lowest depth ? 

A. Yes, sir; during the spring, summer, and September. 

R. D. Q. 191. You have said in your cross-examination that the 
Tallmans did not talk freely about their business asa general thing; 
did they or not talk freely with you concerning their business? 

A. As to general business matters I don’t know that they did, but 
as to our home matters they did. 

R. D. Q. 192. Did they or not talk with you about their business 
matters as much or more than they did with people generally who 
were not as near neighbors and as closely connected in business mat- 
ters as they were with yourself? 

A. I think Wm. Tallman did ; as to Moses I could not say. 

R. D. Q. 198. Whe ran Tallman’s saw-mill during the years you 
occupied the farm 

A. Jeff. Getman and William, and a man by the name of Seth 
Kelsey. : . 

125—16 
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R. D. Q. 194. You have said that Wm. E. Tallman was in the 
habit of making frequent changes and improvements in machinery 
and matters with which he was connected and in which he was in- 
terested ; were these changes and improvements generally useful and 
successful, or otherwise ? 

A. Some were and some were not; I should think the larger pro- 
portion were failures. 

R. D. Q. 195. Did you, or have you known of Wm. E. Tallman 
taking out any patents upon any improvements that he had made? 

A. No, sir; I did not. 

R. D. Q. 196. You stated on your direct — that you had from 40 
to 60 cows; on your cross-examination you stated you had 25 cows 
from Mr. Tallman and owned 14 yourself; please state where these 

differences existed ? 
2642-2650 A. The answer to the cross-question related to the 
stock I had when I first went there; afterwards [ in- 
creased the stock, and the last year nulked 60 cows, 


Examination of this witness closed. 


(S"g"d) EZEKIAH KLOCK, 
Subscribed and sworn to before me this 11th day of Mareh, A. D, 
1881. 
[n. S] (S’e'd) AUG, A, NICHOLSON, 
Notary Public. 
2651 Deposition. 


In U.S. Cireuit Court, District of Iowa. 
ANDREWS et al., Complainants, vs. LELAND, Respondent. 


Deposition of witness produced, sworn, and examined on the 19th 
day of March, in the year of our Lord 1881, between the hours of 
10 o’clock in the forenoon and 6 o’clock in the afternoon of that 
day, at the office of Jas. E. Hereford; 417 Pine street, room 6, 2d 
floor, in the city of St. Louis and State of Missouri, before me, 
James IK. Hereford, a notary public for said city, in a certain cause 
now pending in the U.S. circuit court, district of Iowa, central 
division, between Wm. D. Andrews et al., complainants, and Geo. 
Leland, respondent, on the part of the complainants. 


Present: John Wickham, Esq., on behalf of the plaintiffs, and no 
appearance on behalf of the defendant. 


Cuas. M. Newcomp, of lawful age, being produced, sworn, and ex- 
amined on the part of the complainants, deposeth and saith : 


Q. 1. State your name, age, occupation, and residence. 

A. My name is C. M. Newcomb ; 46 years; insurance; reside in 
St. Louis, Mo. 

Q. 2. Did you formerly reside in Cortland village, Cortland county, 
N. Y.; and, if so, from about what period to what period, and what 
was your business there ? 7 
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A. I resided in Cortland, N. Y., from the year 1855 to the fall, I 

think, of 1861; was engaged while there as a student and a teacher. 

Q. 3. Immediately following the fall of 1861, to what place 

2652 did you remove your residence, and state whether, after such 
removal, you were in Cortland; and, if so, how frequently ? 

A. In the fall of 1861 I removed to Oneida Depot, N. Y., and re- 
mained there until the summer of 1862. While residing there I 
frequently visited Cortland, as often, I should think, as once in three 
or four weeks, remaining each time two or three days. 

Q. 4. While you were residing in Cortland village, and upon the 
breaking out of the late civil war, state what you know of the forma- 
tion of drill squads in Cortland village, and what your connection 
with them was. 

A. “was in the spring of 1861, in April, I should think, there 
Was organized there a drill squad, composed of some 12 or 15 men, 
which was under the command of Nelson W. Green, and of which 
I was a member. 

Q. 5. Were vou then and previously, as well as afterward, well 
acquainted with Nelson W. Green, of Cortland village, afterward 
colonel of the T6th Regimentof New York Volunteers. If so, state 
when vou became acquainted with him, and how long and how in- 
timately you continued to know him. 

A. 1 knew Mr. Nelson W. Green; I made his acquaintance, | 
think, about 1857 or 1858, but until 1861 my acquaintance with him 
was not intimate. During 1861 and 1862 | met him frequently and 
became intimately acquainted with him. Since that time I have 
met him but seldom. 

Q. 6. Following the formation of the drill squad spoken of, were 
there other drill squads formed in Cortland, or was there formed 
there for drilling what was called the “Home Guards?” If so, state 
what you know of the formation of such body or bodies for military 
purposes. 

A. During the summer of 1861 there was organized in Cortland 
a military company which met every week, 1 think, for drill. It 
was drilled by members of the squad of which I was a member. 

Q. 7. State more fully Col. Green’s relation to the drill squads 
mentioned and to the Home Guards mentioned, and state in what 
place or places the drilling by either body was done during the sum- 
mer of 1861. 

A. Both the drill squad and the military company were 

2653 under the command of Col. Nelson W. Green; the drill squad 

met ina hall over Mills’ store, in the Schermerhorn block, 

and the military company or Home Guards met in Squires’ Hall to 

drill; the drill squad used to meet two or three times a week ; the 
company met, I think, only once or twice a week ; once, I think. 

Q. 8. Did you ai that time know Byron Mudge, of that village? 
State whether he was a member of the drill squad mentioned and 
whether he met with the other members for drilling. 

A. I knew Byron Mudge, of Cortland ; became acquainted with 
him in 1855 or 1856; he was an active member of the drill squad, 
and was usually present at its meetings. ‘ 
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Q. 9. Did you also have knowledge of the organization of the 76th 
Regiment of N. Y. Volunteers formed in Cortland, and did you know 
about the time they went into camp upon the agricultural fair 
grounds contiguous to the village? 

A. I knew of the formation of the 76th Regiment of N. Y. State 
Volunteers ; they went into camp on the fair grounds early in the 
fall of 1861. 

Q. 10. State whether Col. Green at any time disclosed to you what 
he claimed to be his invention of the process of constructing the 
driven well; if so, state when, as near as may be,and where, and in 
what language or terms such disclosure was made. 

A. One evening when the squad had met for drill, some time, I 
think, in July, 1861, we learned from the evening papers that some 
of the Federal troops had been poisoned by drinking from wells or 
springs that had been poisoned while marching, I think, in the 
State of Kentucky; it was stated that the wells had been poisoned 
by the retreating Confederates ; the matter was being discussed by 
members of the squad prior to drill commencing; Col. Green said 
he had a way by which the necessity of the Federal troops drinking 
from wells and springs within territory abandoned by the Confeder- 
ates —; when asked what his method was he said he would insert 
or drive an iron rod into the ground to a depth sufficient to reach 

water, and then withdraw it and insert in its place an iron 
2654 tube and attach a pump to the top of it, and in that manner 

furnish fresh water to the troops, and when they desired to 
move withdraw the tube and take the pump and tube along with 
them to be used in the same way again. I think Col. Green illus- 
trated the manner in which he would do it by the use of a pencil 
which he had in his hand; i recollect there were doubts expressed 
that it could be done by some members of the squad ; it was sug- 
gested that it might be difficult not only to insert the rod to a suffi- 
cient depth in the first place, but in withdrawing it; Col. Green ex- 
pressed himself as very confident of its feasibility, and thought that 
in most cases water could be furnished to the troops in that way ; 
the information, or news, rather, that some of the troops had been 
poisoned in that way excited a good deal of interest at the time 
among those present; there was considerable earnest discussion of 
Col. Green’s ideas. 

Q. 11. Do you recollect upon what ground or grounds the doubts 
were based that were expressed of the practicability of the process ? 
If so, state them. 

A. As I have stated, doubts were expressed as to the feasibility of 
inserting a rod to a sufficient depth and withdrawing it after it was 
driven ; Col. Green seemed very confident that it could be done. 

Q. 12. State whether Col. Green did or did not express any confi- 
dence of his own in the feasibility and practicability of constructing 
wells in this way. And, if so,in what terms did he express himself 
on the subject ? 

A. I have just answered that he expressed great confidence in the 
feasibility of constructing wells in this way. 


—eccaaaammncaay 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1021 


Q. 13. State whether you were present during the explanation he 
then gave, and whether you attended to and heard the explanations 
he then gave. 

A. I was present when he made these explanations and attended 
to and heard them, as I was very much interested in the idea, which 
was novel to me. 

Q. 14. Assuming the practicability of the process as he described 
it, state whether his explanations of it were so full and complete as 
to have enabled you to have executed the process that he described 
in making one of these driven wells in the manner of that pro- 

cess. 
2659 A. Hisexplanations would have enabled me or any one else 
to construct such a well, assuming the practicability of in- 
serting and withdrawing such a rod; the doubt in my mind arose 
from the difficulty of driving the rod in case of meeting with rocks. 

Q. 15. You siate that you were yourself present at these explana- 
tions. State whether others were also present to hear them, and 
whether among those who were present Mr. Byron Mudge was 
present. 

A. There were others present, and among them, to the best of my 
recollection, was Mr. Byron Mudge; he was very seldom absent 
from the drills, as he took a very active interest in them. 

Q. 16. What is your best recollection as to whether he participated 
in the discussion that arose there in respect to the practicability of 
making wells in this way, when Col. Green had given his explana- 
tions.of the process ? 

A. I think that he participated in the discussion of the subject; 
he was a mechanic, and my recollection is that he raised objections 
to the feasibility of the plan. 

Q. 17. State whether either he (Mudge) or any one else there then 
made any claims to have discovered or invented the same or any 
similar process for constructing wells in the way pointed out by Col. 
Green. 

A. None whatever; neither Mr. Mudge nor any one else there 
made any such claim. 

Q. 18. State further whether, from your best recollection, anv one 
present, except Col. Green himself, expressed any confidence in the 
practicability of constructing wells by the method then pointed out 
by Col. Green. 

A. I think no one did express any confidence in the practicability 
of the plan. 

Q. 19. About how long was the interview referred to at which 
these explanations of Col. Green were made? 

A. Probably but a short time; possibly ten or twenty minutes. 

Q. 20. Can you name any other persons, not already named, who 
were there present? If so, name them. 

A. I think A. L. Cole was present; J. C. Carmichael; A. J. Todd, 
I think, was there, and I think Rev. Mr. Grover—I don’t recollect 

his initials—and probably others whose names I do not recall. 
2656 Q. 21. Do you remember to have seen during the fall of 
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1861 a frame or standard or something of that kind in the yard 
of Col. Green and in the rear of his house? 

A. I cannot say that I ever saw any such frame, though I was 
told at that time that there was one there. 

(. 22. State what the relation was in point of time of the date of 
the explanation given by Green, which you have mentioned, to the 
date of your hearing mention made of the frame or standard men- 
tioned, stating which preceded the other in point of time, and about 
how long, as far as you may be able to state. 

A. I think Col. Green made these explanations some time in July, 
and it was probably a month or two later, when the 76th regiment 
was in camp on the fair grounds, that I heard this frame alluded to. 

(). 23. State whether you were residing at Cortland village at the 
time of the shooting of MeNett by Col. Green in camp upon the fair 
grounds mentioned. 

A. I was residing in Cortland at that time. 

Q. 24. State to what extent Col. Green gave up his time and at- 
tention to the raising and organizing of the regiment mentioned, so 
far as you know. 

A. I think he gave his entire time and attention to raising and 
organizing the regiment. 

Q. 25. State further whether, at the time of its being raised, you 
contemplated enlisting and going into the service in that regiment, 
and state whether or not you did enlist and go into the service; 
and, if not, why not. 

A. I did intend to enlist and go into the service in that regiment, 
but I did not because of a very severe illness at the time the regi- 
ment was mustered in and went away. 

Q. 26. Do you know whether Byron Mudge, at the time of the in- 
terview spoken of over Mills’ store, when Green made his explana- 
tions mentioned, contemplated enlisting and going into the service 
with the regiment then forming ; and, if so, whether in the capacity 
of a private or of an officer in the regiment? 

A. I don’t think any steps had been taken to organize the 76th 
regiment at that time. It may have been in June and not in 

July that this explanation was made by Col. Green ; 
2657-2669 aim not positive as to exact date; the organization was 

talked of, and members of the squad, including Mr. 
Mudge, intended going in. 


(S’g’d) CHAS. M. NEWCOMB. 


Sworn and subscribed to before me this 19th day of March, A. D. 
1881. 
[SEAL. ] (S’g’d) JAMES E. HEREFORD, 
Notary Public. 
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2670 Complainants’ counsel, waiving further reply as unneces- 
sary, calls THomaAs J. GETMAN as a witness. 


Tuomas J. GETMAN, being called upon the part of complainants 
and duly sworn and cautioned, says: 


2671 Q. 1. Please state your name, age, occupation, and place of 
residence. 

A. Thomas J. Getman ; 50 years of age; carpenter and joiner, and 
reside at Preble, Cortland county, — 

Q. 2. Have you always livedin Preble? If you have been absent 
therefrom, state when and on what occasions. 

A. I have not, as I was not born there; I was absent for 3 years 
in the army, in 1862, 1863, 1864, and 1865. 

Q. 3. As a soldier or otherwise, and if as a soldier in what regi- 
ment? 

A. Soldier in the 157th Regiment New York Volunteers. 

Q. 4. How long previously to 1862 did you reside in Preble, and 
what part of Preble, in this county? 

A. For 18 years, in the southern part of the town. 

Q. 5. During those 18 years did you know Wm. E. Tallman and 
his eaten Moses ? 

A. Yes, sir. 

Q. 6. Was you in attendance as a witness here in Cortland for 
the complainants in this case in September last ? 

A. I was here, I think, in September for six days. 

Q. 7. While here in attendance did you hear witnesses speak of a 
well that was said to have been put down by said Wm. E. Tallman 
on his farm in Preble, over which a windmill! was erected for raising 
water from the same by means of a pump? 

2 did, sir. 

Q. 8. What knowledge have you of that well? Please state. 

A. I dug the well. 

Q. 9. When, as near as you can state? 
2672 A. I first dug it in May, 1859. 

Q. 10. By whose request and in whose employment did you 
do it? 

A. Wm. E. Tallman. 

Q. 11. State what kind of a well it was as to being an ordinary 
dug and stoned well and how deep it was when first put down, and 
whether you assisted in stoning up the well, and who, if any one, 
assisted you in the work. 

A. It was an ordinary dug and stoned well. It was somewhere 
from 10 to 11 feet deep when first put down. I stoned it up. Mr. 
Wm. E. Tallman, Jotham Williamson, Herman Smith, James 
Ready,and George Moore assisted me. 

Q. 12. What do you know, if anything, as to the well becoming 
dry that season, a what means was taken to deepen it? 

A. It became dry some time, I think, in July or August. Mr. 
Tallman had a short iron tube or cy linder , and he wanted to know 
if I would sink that in the well inside of the wall and get water. I 
told him I could,and did do it. : 
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Q. 13. Please state if you had then had any previous experience 
in making dug or stoned wells. 
A. I had. 


Case adjourned until 7 o’clock p. m., March 2, 1881, at the law 
office of Geo. L. Waters, in Cortland village, N. Y 


7 o'clock p.m.—Case duly called and same parties present as 
before. 


2673 Q. 14. State whether you was there in the stated employ of 
Wm. E. Tallman or not. 

A. I was. 

Q. 15. From this well so made in May, as you say, in 1859, how 
was the water raised from it—by what kind of a pump? 

A. Cast-iron pitcher pump—common kind. 

Q. 16. For what purpose was the water raised ? 

A. For watering stock and for drinking purposes for the laboring 
men that were there. 

Q. 17. What kind of a sheet-iron tube or cylinder was used in 
sinking the well lower when it became dry in July or August of 
that year? Give its size as near as you remember. 

A. I think it was in the neighborhood of a foot long and about, 
from 12 to 15 inches in diameter. 

Q. 18. State whether, when you was here in September, when evi- 
dence was being taken before the notary, Mr. Messenger, you saw 
and examined a sheet-iron tube then produced before that notary, 
and to which the attention of witnesses was then called, and whether 
the same is now produced to you. 

(Counsel showing to the witness a sheet-iron cylinder or tube 
marked in one of these cases, viz: “Original section of sheet-iron 
tubing presented to the witness, James Bb. Share, and to which his 
testimony and Exhibit A relate. [L.8.] (S’g’d) H. J. Messenger, 
notary public.”) 

2674 Adjournment made at 8.10 p. m., March 2, 1881]. 
Case adjourned until 9 o’clock a.m., March 3d, 1881, at the 
same place. 


Marcu 38, 1881—9 o’clock a. m. 


Case duly called and same parties present, and case adjourned to 
the law office of Wm. D. Tuttle, of Cortland village, N. Y., and the 
examination of THomas J. GETMAN resumed: 


A. I did; It was in September, and it was before the notary, Mr. 
Messenger. 

(). 19. State whether the tubing there presented and now presented 
to you is the same one used in sinking the well deeper, as you have 
stated. 

A. I should think it was, or one very similar to it. 

Q. 20. What next occurred, within your knowledge and recollec- 
tion, in regard to this Wm. E. Tallman well? Please state. 

A. I do not know as [ get your meaning; and do you mean after 
the digging of the well and sinking of the tube? 
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Q. 21. Yes; I mean what next occurred after the well was deepened 
by means of the tube. 

A. The well got dry again about the Ist of September. We took 
the stone all out and dug the well in the neighborhood of 3 feet or 
little over. 

(). 22. Please state who did it. 

A. I did the work myself in the well. 

Q. 23. By whose request and in whose employ ? 

1. By Wm. E. Tallman. 

Y. 24. Who, if anybody, assisted you in the work ? 

A. William E. Tallman, Jotham Williamson, Herman Smith,and 
James Ready. 

(. 25. State whether or not the entire walls of the well were taken 

up and the stone placed out at the surface preparatory to sinking it 
deeper. 
2675 A. They were. 
Q. 26. Who did the digging of the well deeper down ? 

A. I did myself. 

Q. 27. At what time are you able to state this sinking of the well 
deeper occurred? And, if there is any circumstance that enables 
you to fix the date, state what that circumstance was. 

A. The 12th day of September, 1859 ; the camp-meeting there on 
Mr. Tallman’s farm enables me to fix the date. 

Q. 28. Have you referred to any memoranda as to the date of that 
camp-meeting before now giving yourtestimony? If so, state what 
the date of its commencement was. 

A. I have; it commenced on Wednesday, September 14, 1859. 

Q. 29% You may state if you yourself kept an eating stand for the 
attendance upon that camp-meeting. 

A. I was a partner, keeping two such stands; my brother-in-law, 
Ezra Hilligus,wasmy partner; there never was but onecamp-meeting 
on that ground. 

Q. 30. Are you able to state from memory, aside from the mem- 
oranda you have referred to, the month and year this camp-meeting 
was held ? 

A. Yes, sir. 

Q. 31. What enables you to say that this well was taken up and 
sunk deeper in September, 1859? State briefly the circumstances 

that enable you to say so. 
2676 A. It was just previous to this camp-meeting when I was 
preparing to keep these stands; I was there at work for Mr. 
Wm. E. Tallman by the month. 

Q. 32. What occurred, as you recollect, between you and Mr. Tall- 
man as to taking up this well and sinking it deeper? State in sub- 
stance wnat then passed between you, as you recollect it. 

A. We intended to take it up after the camp-meeting, but it be- 
came dry, and he said he wanted to do it before. I had asked him 
previously to give me leave of absence of two weeks on account of 
camp-meeting; he granted me that leave; he came to me on Sun- 
day evening of the 11th of September and says: “I have no claim 
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to you, but I would like to take up that well to-morrow, and as none 
of the rest understand the business I want you to do it.” 

(Witness continuing:) I said to him we had a short time to get 
ready for our business of fixing for cooking for camp-meeting, but I 
said, As you have been kind to me in letting me off, I will do it if 
you will furnish me help enough so I can do itin one day. He said, 
You can have all the help that you want, and he said, We will get at 
it as soon as light in the morning; and we did get at it; the men I 
have named assisted me; we first threw the stone out of the well 
and dug it as deep as we wanted it by noon; we stoned it up in the 
afternoon and at night called it a complete well. 

Q. 33. Down to what depth of water did you sink the well deeper, 

as you recollect it? 
2677 A. Two feet 
Q. 34. State whether you sunk the well deeper only two feet 
or whether you sunk it into two feet of water. 

A. We sunk it into two feet of water ; we sunk the well three feet 
or a little better—perhaps three feet and a half. 

Q. 35. Did you commence the restoning the well from the bottom ; 
and, if so, what kind of stone was used at the bottom in restoning 
through the water ? 

A. I did; flat field stone was used. 

Q. 36. State whether the same stone that had been taken out of 
the well was used in restoning the well. 

A. They were as far as they went. 

Q. 37. State whether at the time that the well was thus deepened 
that the water upon the Preble flats was at low tide or not. 

A. It was. 

Q. 38. At the time of this deepening of this well had the wind- 
mill been erected for the purpose of raising the water from the well? 

A. No, sir. 

Q.39. You may state whether you know that a windmill was 
erected there for that purpose by Mr. Wm. E. Tallman. 

A. There was; [ cannot tell the exact date; it was the last days 
of September, 1859; we went to work at it as soon as camp-meeting 
was over—that is, the windmill was erected then. 

Q. 40. State whether you was in the employment of Mr. 
2678 Wm.E. Tallman at that time and assisted in erecting the 
windmill and in adjusting the pipe or pipes leading from the 

pump into the water. 

A. Yes, sir; I was and did assist, and Mr. Abram Van Denburg 
was the boss, and I assisted him. Mr. Wm. E. Tallman was there. 
Others assisted in raising the frame. 

Q. 41. What kind of a pipe, as you recollect, was attached to the 
pump below leading into the water ? 

A. My impression, it was a lead pipe attached to the pump lead- 
Ing te an iron pump in the water. 

Q. 42. Describe the iron pipe extending into the water to which 
the lead pipe leading from the pump was attached, and how the same 
was attached, according to your recollection. 

A. The best of my recollection is the iron pump was originally 
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from two and a half to three feet long and from one inch to one 
inch and a half in diameter. There were holes punched in the iron 
pipe at one end. I cannot say whether the lead pipe went into the 
Iron pipe or not, but it is my best recollection that it did, and was 
wrapped around with rags and coal tar at the joint. 

Q. 43. What do you say, Mr. Getman, whether the iron pipe was 
driven into the ground at the bottom of the well below any of its 
perforations ; was it or was it not? 

A. I have said that I thought it was driven into the ground 
slightly, but I want to take that back, as I never said it under oath. 
I think now it was not driven into the earth at all. 

Q. 44. Did you ever think or state to anybody that the iron pipe 
was driven into the ground at the bottom of the well further than 
just to keep it in place at the bottom of the well ? 

A. I have said that it was my impression once that it might have 
been put into the ground just to steady it,and have said so to differ- 
ent parties, but I said that I would not say that it was put into the 

ground 6 inches or 4 feet. Those are the words I have used. 
2679 Q. 45. Has anybody during the pendency of these examina- 

tions here in relation to the driven-well controversy offered 
you or proposed to pay you any sum of money if you would testify 
that the iron pipe was driven into the ground at the bottom of the 
well below its perforations at the lower end ; if so, who was that per- 
son, and under what circumstances was the offer made? 

A. I was at work in the shop in the mill straightening the bolt 
shaft. Mr. Moses T. Tallman and Mr. Wm. R. Robbins and Mr. 
David O. Crofoot were with me at work. Mr. Robbins and Mr. 
Crofoot had occasion to leave a few minutes, attending to the grist- 
mill. Mr. Tallman said, I saw Mr. Keach last evening and he said 
he will give you $25 if you will swear that the iron pipe was driven 
into the ground at the bottom of the well below the perforated holes, 
but he says he will not agree to pay it until the decision of this suit. 
I said, I will not swear to it for $25, nor twenty-five hundred dollars, 
nor any other sum. There has been too much manufactured evi- 
dence in this town already over thisthing. Then I said, Mr. Keach 
rode with me and Mr. Crofoot down from the village last evening; 
why could not he have talked with me about it as well as to have 
you talk with me? That ended the conversation. 


Recess taken from 12.15 to 1.30. 
1.30 p. m.—Case duly called and same parties present. 


Q. 46. ‘When was this conversation ? 
A. In the neighborhood of about four weeks ago. 
Q. 47. Who is Mr. Keach ? 
A. 1 do not know; he isa stranger tome. He came to Preble 
representing himself to be a lawyer. 
2680 Q. 48. On what occasion did Mr. Keach come to Preble, and 
about when was it? 
A. Well, I cannot say; it was the fore part of the winter, He 
came there to examine witnesses on this driven-well business. I did 
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not get a chance to speak to the man-until he sent for me to come 
to Mr. Tallman’s. 

Q. 49. When he sent for you to come to Mr. Tallman’s did you 
go, and did you then learn from him (in connection with Mr. Tall- 
man) whether he(Mr. Keach) was examining witnesses for or against 
the driven-well patent; and, if so, on which side? 

A. I did go. I learned that he was examining witnesses against 
the patent by a receipt he read me that he got off East, somewhere 
near ‘Troy. 

Q. 50. Had you had personal conversation with Mr. Keach dur- 
ing the time of his taking such testimony there in Preble? 

A. Nothing but once, and then a word or two. He said before he 
got away he should call on me to testify ; that was all pertaining to 
this, except as when we got together and having fun, and one thing 
and another, in the hotel where they held their examination, at 

Preble village. 
2681 Q. 51. Returning, now, to the well, when the windmill 
was put up and when this iron pipe was inserted, what was 
the depth of water in the well at that time? 

A. About two feet. I do not know as there was any fall off from 
it from the time it was deepened until the windmill was put up. 

@. 52. Was there anything said or suggested in connection with 
putting that pipe down by Mr. William E. Tallman or anybody at 
that time that the well was to be perfected by driving the iron pipe 
down into the bottom of that well so as to get water from below the 
bottom of the well as it had been left after the deepening ? 

A. No, sir; not to my knowledge. 

Q. 53. When did you first know or hear of a driven well (so 
called)? 

A. I think it was in the fall of 1861. 

Q. 54. Then where, according to your information, did it have its 
origin, and from whom? 

A. On the Cortland fair ground, and I got my information from 

Michael Galivan, a soldier in Colonel Green’s regiment. 
2682 A. It looks to me. like it; it bears the description I gave to 
Mr. Suggett, the counsel here appearing for the defendant. 

Q. 55. I ask you, Mr. Getman, to state whether, since you have 
been called and have been in attendance as a witness in this case—to 
state what you recollect as to this Tallman-Preble well ; whether you 
have talked freely with both sides, and as freely with the one as with 
the other side. 

A. I have, sir; and have stated to each side what I recollected. 

Q. 56. State now whether, from these conversations you have had 
with the parties and others, your memory in any degree has been 
refreshed as to that well and its condition at the time of its being 
deepened and as it was when you left it after the erection of the 
windmill. 

A. On some points I think it has been refreshed some upon both 
sides. | 

Q. 57. Now, when you left the well at the time the windmill was 
erected was this perforate! pipe driven into the ground at the bot- 
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tom of the well so as to bring the perforations below earth, or were 
they above the bottom, with the perforations within the water of the 
well above the bottom. State your recollection on this point? 

A. My recollection would be they were above the bottom of the 
well in water. 

Q. 58. How confidently do you remember that this is so? 
2683 A. I cannot state it any stronger than I have. 

Q. 59. Do you or not recollect whether a copper strainer 
was attached to the lower extremity of the iron tube and this sheet- 
iron tubing was replaced in the well as deepened and when restoned, 
as guards against the influx of gravel to the disturbance of the valves 
of the pump? 

A. | have no recollection of either the strainer being attached to 
the iron pipe or the tubing being placed in the well; I cannot say, 
either way, whether they were or were not. 

Q. 60. Now, as a person accustomed to making wells, as you say 
you are, if this iron pipe was inserted at the bottom of the well, as 
you say you recollect it was, and a windmill was used for raising 
water from the well, would there be danger of disturbance to the 
valves of the pump from its drawing up gravel and sediment from 
the bottom of the well, unless some guard like that of a strainer at 
the end of the pipe was attached ? 

A. It would have a tendency to; yes, sir. 

Q. 61. Lask you further to state whether, in the case supposed, 
there would be the same or similar danger from the influx of gravel 
or sediment through the perforations in the iron pipe standing above 
and at the bottom of the well, without any guard, and whether the 
insertion of this sheet-igon tubing around and extending as high as 

the perforations would serve as a guard against such influx. 
2684 A. I do not think there would; it would some; it would 
not have the territory to draw from as from a whole well. 

Q. 62. Have you constructed wells upon the Preble flats ? 

A. I have. 

Q. 63. Is it or not true that in certain seasons of high water there 
more or less of sediment or gravel flows into the wells at or near the 
bottom, which would render necessary some guard against the influx 
of the same, to the disturbance of the valves of a pump operated by 
the power of a windmill? 

_A. Yes. 

Direct examination closed at four o’clock p. m., March 3, 1881, 
and witness cross-examined by Joun W. Suacert, Esq., counsel for 
defendant : 


X Q. 1. Where were you born? 

A. Town of Columbia, Herkimer county, State of New York. 

X Q. 2. What is the year, mouth, and day of the month of your 
birth? 

A. February 20th, 1831. 

X Q. 3. What is your father’s name ? 

A. Bartlett Getman. 

X Q. 4. What was your mother’s name? ‘ 
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A. Catharine Getman. 

X Q. 5. What was the place of your father’s birth ? 

A. I cannot tell you; I never heard him say, and I never saw the 

record. 
2685 X Q. 6. Was he a native of the United States or of some 
foreign country ? 

A. Of the United States. 

X Q. 7. What was the place of your mother’s birth ? 

A, own of Columbia, Herkimer county, State of New York. 

X Q. 8. Do you remember the precise date of your birth or did 
you arrive at it by a process of mental arithmetic ? 

A. Ido not remember it; I was there. All I know about it is 
what my parents have told me about it and the record. 

X Q. 9. You have not fully answered my question. I now ask 
you, as to when you gave your answer as to the date of your birtha 
few minutes ago, did you then distinctly remember that date inde- 
pendently of calculating it back in your mind when it must have 
occurred ? 

A. The way I take your meaning, I do. 

X Q. 10. I wish you to fairly understand the question. At the 
time vou made your answer as to the precise date of your birth did 
you then remember that date precisely as you gave it or did you 
arrive at it by a mathematical calculation ? 

A. I remember the date as I gave it. 

X Q. 11. How long did you live in Herkimer county ? 

A. Until I was about two years old. 

X Q. 12. And where did you then move? 

A. Town of Hastings, Oswego county. 

X Q. 18. How many brothers and sisters did you have, if any, 
when you moved to the town of Hastings, Oswego county ? 

A. Not any. 

X Q. 14. Have*you any brothers or sisters now? 

A. I have. 

X Q. 15. How many? 

A. Three brothers and one sister. 

X Q. 16. Are they all that you ever had? 

A. No, sir. 

X Q. 17. How many are dead ? 

A. Three brothers and one sister. 
2686 X Q. 18. Will you give the names of those who are dead ? 
A. Mary Getman, Franklin Getman, Wm. Henry Getman ; 
these are all that were named. 

X Q. 19. Will you now give the names of those that are living, 
except yourself? 

A. Jeremiah Getman, Chauncey Getman, Geo. Alvin Getman, 
Catharine Louisa Getman. 

X Q. 20. How long did you reside in Hastings, Oswego county, 
New York? 

A. About two or two and a half years. 

X Q. 21. Do you remember of living there? 

A. I remember of instances happening while I was there. 
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X Q. 22. Have you a clear and distinct recollection of having lived 
there? 

A. I have, by instances that happened while I lived there. 

X Q. 23. Do you remember of having lived there of your own 
memory, or is it something somebody else told you of afterwards? 

A. My own memory. 

X Q. 24. Are the facts of which you remember while living there 
impressed as distinctly and vividly upon your memory as the facts 
alleged connected with Tallman’s driven well, which ocecurred 21 
years ago? 

A. No; I do not think I could remember as readily as I could 21 
years ago. 

X Q. 25. Where did you move after leaving Hastings, Oswego 
county, N. Y.? 

A. To Preble, Cortland county, N. Y. 

X Q. 26. Do you remember distinctly of moving to Preble, Cort- 
land county, N. Y.? 

A. No, sir. 

X Q. 27. To what place in Preble did you move? 

A. On to what is called Mount Toppin. 

X Q. 28. How long did you live there? 

A. Not but a short time; perhaps two or three months. 
2687-2689 X Q. 29. Do you remember anything about it? 
A. I remember living on the hill. 

X Q. 30. Where did you move to then? 

A. Preble village. 

X Q. 31. How old were you when you moved to Preble village? 

A. About five years old. 

X Q. 32. Cannot you put it any nearer than that? 

A. I cannot, for the reason I was 5 years old that winter, and I 
cannot say whether it was before I was five years old or after. 

X Q. 35. How long did you live in the village? 

A. I think it was about one year and a half. 

X Q. 34. Is that as near as you can put it? 

A. Yes, sir. 

X Q. 35. Where did you then go to? 

A. To a place called Woolston’s Mills, in the town of Preble. 

X Q. 36. How long did you live at Woolston’s Mills? 

A. One year. 

X Q. 37. Where did you go then? 

A. To a place called Baltimore, in Preble. 


Case adjourned at 5.20 until 9 o’clock Friday, March 4, 1881, at 
same place. 


2690 Time, 10.15. 


X Q. 38. After going to Baltimore will you now please go 
on and state the places where you lived, the time when you went to 
each place, how long you lived in each place, giving them in their 
consecutive order as they occurred, until the 17th day of August, 
1862, first stating how long you lived in Baltimore. 
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A. I was in Baltimore from one to two or three months; I went 
away in February, in the year 1840, but will not be positive ; I went 
to live with my grandfather, in the town of Columbia, Herkimer 
county, N. Y., and lived there until the summer time, when my 
grandmother died and my parents came back there, and after her 
death I went back home with my parents in the summer of 1841 ; 
I lived there, I think, until 1845 and then went back to Preble, and 
that has been my home ever since ; moved into school district No. 4, 
near Woolston’s Mills, after I came back to Preble in 1845; I moved 
into Isaac Cople’s house in 1845; I lived there 4 or 5 months and 
then went into Richard 8S. Van Hoesen’s house in the year 1845, in 
the fall, and in the meantime my father built a house and we 
moved into it in 1846; that was my home until 1852; in 1852 I 
lived in the house by myself; in 1853 I lived in a house of William E. 
Tallman; my brother-in-law bought the house my father built and 
in 1854 I lived in that; my brother-in-law is John Hilligus; in 1855 
I moved in Hilligus’ house, where I now live; I lived there until 
the spring of 1859 and then I mvuved into a house of Wm. E. Tall- 
man’s where I lived until I enlisted, August 17, 1862. 

X Q. 39. You stated in your last answer that in 1853 you lived 
in a house of William E. Tallman. Will you please describe where 
that house is situated with reference to the present house of Moses 
E. Tallman, whoowned it,and where the owner then lived? And also, 

as a second answer, please give the location of the house 
2691 where you now live with reference to the house of Moses E. 

Tallman ; also please give the location and position of the 
present dwelling-house of Moses E. Tallman in respect to the dwell- 
ing-house of Wm. E. Tallman as it was situated in 1859; please 
pursue in the order laid down in the question. 

A. It was very near due east course from Moses E. Tallman; I 
should think the distance 30 or 40 rods; Wm. E. Tallman then 
owned it and lived in the town of Tully, Onondaga county; the 
house I now live in isa little northeast of the house of Moses E. 
Tallman ; the present dwelling-house of Moses E. Tallman is right 
across the street from the once dwelling-house of said Wm. E. Tall- 
man, some 6 or 8 rods from it. 

X Q. 40. Please state the year, month, and the day of the month 
when you first became acquainted or knew William E. Tallman, the 
place where it was, the place where he then resided, the place where 
you then resided, the circumstances or instance that brought about 
the acquaintance, and then pursue your knowledge of him and of 
his whereabouts from that time until you enlisted into the army; 
in answering please follow the order named in the question and 
confine yourself to the scope of the question. 

A. I had seen the man several times before I became acquainted 
with him; it was in March, 1855, when I first became acquainted 
with him; I cannot tell the day of the month, but it was the latter 
part of the month; it was in the saw-mill he had just bought there; 
I was at work for his brother Moses on the farm; the saw-mill was 
standing idle, and he sent me into the mill to run it until he gota 
sawyer. Mr. Wm. E. Tallman was on his way to Homer and called 


nid: anata 


7 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1033 


in there to see how things were going. He said, You appear to be 
doing very well here; you had better take my.mill torun. I said to 
him, I do not consider myself competent to take charge of it, but if 
I could get a good sawyer at a bargain I would talk with him. He 
said, | am going to Homer and I will return to-morrow and let you 
know. I went that evening and saw an uncle of mine, Henry Huff- 

man ; he was an old sawyer, and I told him what I could do, 
2692 and I asked him if he would go in as a partner with me. He 

said, If you can get the mill to run for one-half I will go in 
with you. The next day Mr. Tallman came back from Homer, and 
I told him I had seen a partner, and had agreed that if we could 
get it for one-half we would take it. He said, It only lacks two or 
three days of the first day of April; we will let it go as it is and you 
may take possession the first day of April. Wm. E. Tallman then 
resided in Tully, Onondaga county; he lived there in Tully until 
the spring of 1854, and then he moved to Preble. The first year he 
lived there I did not know much about him. I said one year; I 
will say the first six months. My work was at Preble village, so I 
did not see him. After the first year and from that time up till I 
enlisted I worked for him a great deal. 

X Q. 41. Will you please state in what capacity you worked for 
him; also what were the terms of the employment, as to whether 
by the day or the month, from the time he first moved onto the 
farm, in 1854, as you say, down to that time you enlisted, taking 
each year in its order, stating the time which you were employed 
in each year, the time you commenced employment and when you 
stopped, and be particularly careful not to diverge into matters and 
things foreign to the question? Please endeavor to answer the 

question in the order in which it is put. 
2693 A. Well, I guess that would be impossible for any one to 

tell, as I worked sometimes by the job and sometimes by the 
day until 1859; then I hired to him by the month, commencing 
the first day of March, for nine months. The next spring I com- 
menced the ninth day of March, and he was to furnish me steady 
employment for three months, working by the day; when my time 
was out he wanted to hire me for three months more, but we could 
not agree upon the price, and that ended our deal. 

X Q. 42. Taking the dwelling-house of Wm. E. Tallman as a 
starting point, please go on and describe—lst, the creek or streams 
of water nearest to the house, their distance from the house, and in 
what direction they run; also describe the nearest lakes or ponds 
to the house; their respective distance from the house ; also describe 
the road, giving its direction running along the south side of the 
house; alsothe road west of the house and its distance from the house; 
also the road next east of the house and its distance from the house ; 
also the general lay of the land between the east and the west 
roads ; also the distance one would be required to travel in going 
from the post office in Preble corners or village in going by way of 
the west road to the house; also the distance by the east road ; also 
the distance in a direct line across lots; and also whether or not 
the stream on the east side of the house ever fails. Please confine 
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yourself to the question, and answer in the order that the different 
parts thereof are put. 

2694 A. A branch of the Tioughnioga, somewhere from 12 to 15 
rods from the house, and runs west of south; the nearest lake 

is what is called the Goodell Lake, about three-quarters of a mile 

southerly ; nearest mill-pond lies east or southeast of the house on 

Syracuse and Cortland plank road. 

12 o’clock m.—Recess until 2 o’clock p. m. 

2 o’CLOCK P. M. 

Case duly called, with same parties present. 

The pond is from one dozen to fifteen rods from the house; the 
road running along the south side of the house runs nearly east and 
west on a line of lots; the road west of the house is not far from 
three-fourths of a mile; thisroad runs northeast and southwest; the 
east road is thirty or forty rods from the house, ranning northeast and 
southwest: the land between the east and the west road is level ; one 
would be required to travel about two miles in going from Preble to 
the house by way of the west road; the distance by the east road 
would be about two and one half miles; the distance across,in a 
direct line, would be one and one-fourth miles; I never knew the 
stream on the east side of the house to fail. 

X Q. 43. Will you please give the length of the east and: west 
roads, and also state, commencing at the east end, who lived adja- 
cent to it in 1859, giving the distance that one person lives from the 
other? | 

A. Jotham Williamson lived at the east end of the road ; William 
E. and Moses Tallman lived next, at a distance of twenty or twenty- 
five rods; the next house was Thomas J. Getman’s house, about fifty 
rods distance, and the next was John Wilber, distance twenty or 
twenty-five rods; next was Clinton D. Callen, distance nearly one- 
half a mile. 

X Q. 44. Was Jotham Williamson a man of a family, and, if so, who 
constituted his family, and what were the ages of the members 
thereof, and where is Jotham Williamson himself, if living, and also 
where are the members of his family? Please give their addresses 

if they are living. 
2695 A. He was a man of family—wife and himself only ; I do 
not know their ages; they are dead. 

X Q. 45. Who then composed the family of Moses T. Tallman ? 
And please state if any of the members are dead. Please also give 
the present addresses of those who are living. 

A. Himself and wife, two sons and two daughters; they are all 
living; their addresses are Preble, except one; his is Manistee, 
Michigan. 

X Q. 46. Is his name (that is, the one living at Manistee, Michi- 
gan) Henry C. Tallman, and is he a lawyer by profession? Also state 
whether or not if he was not at home on his father’s farm then, in 
1859: also state if at that time he was not full grown, or about full 
grown, and was very active in seeing what was going on on his uncle’s 
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A. I think that is his name, and think he is a lawyer by profes- 
sion; as to his being at home, I could not say; he was young and 
attending school, and as to his being around there on his father’s 
farm, I hardly ever saw him; he was not full grown, but near it. 

X Q. 47. Who composed the family of William E. Tallman in the 
year 1859, and what persons worked for him and boarded in his 
esp and also what persons worked for him occasionally or 

ady and did not board with him, excepting yourself? 

Mh His family consists of three persons—himself, his wife, and an 
adopted daughter; James Ready, George Moore, Herman Smith, 
and Naney Hall and another girl, whose name I cannot recollect, 
and Abram Van Denburg; he did not have any one work for him 
who did not board with him that season that I remember of. 

X Q. 48. Will you please state the names of the persons men- 
tioned in your last answer who are now living and their present 
post-office addresses, as you understand them to be. 

A. Mrs. William E. Tallman is in Syracuse, New York; James 
Ready is at Spotfurd Hollow or Otisco ; Gearge Moore is dead; Her- 

man Smith is dead; I do not know whether Nancy Hall is 
2696 dead or living; she went West, and the other girl is now Mrs. 

Roscoe Butler and lives in Preble, and Abram Van Denburg’s 
address is Preble. 

X Q. 49. Will you now swear positively and do you so swear that 
you havegiven the names of all the persons that were in the employ 
of William E. Tallman regularly in the year 18509? 

A. There was one man that worked in the grist-mill by the day or 
on shares, and 1 do not know where he is nor which way he worked, 
Cyrus Hall was there, but whether he worked for him or not I do not 
know : he is dead. 

X Q. 50. Have you now given all the persons who were in the 
employ of or who worked by the day or otherwise for William E. 
Tallman in the year 1850? 

A. I have, to the best of my knowledge. Occasionally we used to 
change works with Mr. Moses Tallman. 

X Q. 51. Who worked for Moses Tallman in the year 1859, whether 
by the day, month, or otherwise? Please give their names and post- 
office addresses of those who are living. 

A. Harman Carr, who is now dead; - John Bogan—address, Janes- 
ville, Onondaga county, New York. ‘This is all that I know of. 

X Q. 52. Who constituted the family of John Wilbur in the year 
1859, and who worked there by the month, day, or otherwise dur- 
ing that year? Givethe names and post-office addresses of those who 
are now living. 

A. There was himself and wife and one son and one daughter. 
The son’s name was Edwin Wilbur and the daughter’s name was 
Emily Wilbur. Edwin Wilbur is in Preble and Emily Wilbur's 
husband’s name I think is Mayeumber. I will not be positive. 
She is in California. Mr. and Mrs. Wilbur's post-office address is 
Preble. He never kept any month hands, to my knowledge. He 
so seldom hired that [ cannot say whether he had any help that 
season or not. . 
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X Q. 53. I now ask you the same question in reference to the 
family of De Witt C. Callen. 

A. Himself, brothers, and mother. He had no family of his own. 
His address is Preble. His mother is dead and his brothers I 
know not where they are. He never had any hired men or 

women. 
2697 & 2698 X Q. 54. When you were about to make your an- 
swer to the last question did the complainant, Noah 
J. Parsons, tell you to state that Callen had no family ? 

A. He did before I got through answering; I had not got to that 
yet. 

X Q. 55. At the time that you made your answer to the last ques- 
tion did you ask any question of the complainant, Noah J. Parsons, 
or of complainants’ counsel. Please state directly. 

A. No, sir. 

X Q. 56. Did not the complainant, Noah J. Parsons, voluntarily 
interfere by saying, “Callen did not have a family, did he, at the 
time?” whereupon you said,* No;” and he then said, “So state it, 
then?” Please answer directly if this is not so. 

A. I was making my answerto the question ; before I got through 
he interrupted me and asked the question called for, and I answered 
then, “ He did not.” 

X Q. 57. After you had answered him “ He did not” did he not 
state ‘So state it, then?” Please answer directly, yes or no. 

A. Yes, sir. 
2699 X Q. 58. Now, returning to the east end of the cross-road 
2700 and proceeding southerly on the north and south road: Who 
lived first of the right or left hand side? And in this connec- 
tion make the same answer that. you did, — put to you in reference 
to Wilbur Callen and others. 

A. Amasa Topping lived first; the members of the family were 
his wife and son; he is dead; his wife is in Preble; his son’s post- 
office address is Cortland, Cortland county. The next one was 
Avery M. Phelps; consisted of self, wife, one son, and two daughters; 
he is dead; I do not know the addresses of any of them. The next 
was Widow Galusha; she.is dead. On the right-hand side was Dud- 
ley Andrus, his wife, and one daughter; his address was McLean, the 
last I knew; the address of the daughter I do not know. The next 
was Mills Van Hoesen, wife, two daughters, and one son; Mills Van 
Hoesen, his wife, and son’s post-oftice address is Homer; one daugh- 
ter is in Tully; the other is in Cortland, N. Y. Up the road Elijah 
Aldrich was the first man, his wife, two sons, and two daughters ; 
the sons’ names were John and Frederick ; the daughters’ names 
were Emily and Minnie Aldrich; I do not know the address of the 
last above. The next was Ezra Hilligus, on the right; the family 
consisted of himself, wife, and one daughter; their address is Cort- 
land, Cortland county, N. Y. The next was John Hilligus, on the 
left, consisting of selfand mother; his address is Preble; his mother 
is dead. The next is Richard 8. Van Hoesen, consisting of self, wife, 
and two sons and two daughters; he is dead; his wife and sons’ 
post-office address is Preble; the daughters are off East somewhere ; 
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I do not know where. The next was the Widow Moore, on the left, 
consisting of self, four boys, and two daughters; the mother, one 
boy, and one girl is dead ; one girl’s address is Preble ; one boy’s is 
East Homer, one McGrawville, and one is a roaming character; I 
do not know where he is; the girl at Homer is Mary Ann; the boy 
at Homer is Peter H. More; the boy at McGrawville is Henry 
More; the boy that is roaming is John J. More, and George More is 
dead. 


* . . . :, ; 
. Five o’clock p. m.—Case adjourned until nine o'clock a. m., March 
| 5, 1881, at same place. 


| 2701 Saturday morning, March 5, 1881, 9 o’clock a. m.—Case duly 
called and same parties present. 


; 
X Q. 59. Now, returning to the west end of the cross-road: Who 
' lived in 1859 first north of Callen’s place on the north and south 
road? And then proceed to give the names of the residents along 
| that road in the order with the same information you give in rela- 
tion to Moses T. Tallman, Wm. E. Tallman, Edwin Miller, and De 
} Witt C. Callen. 
| A. Thomas Perry was first on the right; I cannot give the names 
of all the members of the family; there was himself and wife and a 
number of children—some 8 or 9; I can give the names of only 
° three, Leonard Perry, Clark Perry, Elizabeth Perry, now Mrs. Wm. 
Short; the rest of the children were all small, and I never learned 
their names; the post-office address of Mrs. Wm. Short is Homer or 
East Homer; Clark Perry is dead; Leonard Perry has been heard 
of once since the battle of Gettysburg and is probably West now. 
: The next north was Cyrus Harris and two sisters, Leonie Harris and 
| Lucy Harris; Leonie’s post-office address is Preble; the other two 
| are dead. The next was Isaac Squires, wife, and I don’t know how 
many children; the names of the children, as far as I knew thém, 
were John Squires, Wm. Squires, Richard Squires, Charles Squires, 
Mary Squires, Susan Squires; there were more children, but 1 never 
knew their names; Mary Squires is in Syracuse; she is a widow and | 
her name is Hasbrook; Richard and Susan’s post-office address is 
Preble; the rest are scattered all over and I cannot tell their ad- 
? dresses. The first one south of Callen was Hubbard and his wife ; 
| he is dead, and I do not know whether she is dead or not. The next 
was Henry Orton, his wife, two sons, and one daughter; their post- 
oftice address is Preble; I cannot give the address of but one of the 
children, and that is William. The next was D. W. Wilbur, wife, | 
and one or two children; their address is Preble. 
| X Q. 60. What business did Thomas Perry follow in 1859? And 
state whether or not he did not work upon Wm. E. Tallman’s farm 
during that year more or less. 
2702 A. He worked on the farm, but I think he worked for him- 
self; I think he worked by the month for Cyrus Harris; no, | 
I will take that back ; it was not that year; he was a hard-laboring | 
man. 
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X Q. 61. Will you now swear positively, and do you so swear, 
that Thomas H. Perry was not to work for Wm. E. Tallman on that 
farm during that summer of 1859? 

A. I would not swear positively whether he did or did not; if he 
did it was only for a few days; in case of emergency he might have 
called upon him for afew days’ work. 

X Q. 62. Will you now swear positively, and do you so swear, that 
Thomas H. Perry did not work for William E. Tallman on that 
farm on the working days of the month of September, 1859? 

A. I cannot swear positively, direct or not, as I was not there and 
do not know. 

X Q. 63. When I asked you to answer the last question and to 
answer it yes or no as called for, did the complainants’ counsel in- 
terrupt and tell you to answer it just as you had a mind to? 
Please answer it yes or no. 

A. Yes, sir; he interrupted but did not tell me to answer it as | 
had a mind to, but told the court to take it as I gave it. 

X Q. 64. Mr. Getinan, I wish to treat you fair, and when I ask a 
question requiring an answer yes or no, will you so answer without 
bringing in other matters? 

A. I did not ask for them. 
2703 A. I could not swear that he worked there, and I could not 
swear that he did not; he might have taken charge of a barn 
of Tallman’s that he had hay in and kept horses that came to camp- 
meeting: Thad no business there and did not go there to see, 

XQ. 65. T wish to have you fully understand the question, Mr. 
Getman; di d vou understand the last question fully when vou made 
your answer? Please answer directly, 

A. I theught | did, 

X Q. 66. Don’t you know whether vou did or not? 

Yes, sir. 
Q. 67. Then you did understand it ? 
Yes, sir. 
Q. 68. And do you swear positively that you did understand it? 
Yes, sir. 
Q. 69. Then, understanding it, will you please answer it again? 
I cannot say yes to it and I cannot say no to it. 
(. 70. Why did you make the answer to it, then, as you did ? 
1 would like to know which answer it was. 
(). 71. I now ask the notary to read to you cross-question 64, by 
which I ask you, and ask you whether you cannot answer that ques- 
tion yes or no. 

Question X Q. No. 64 read to witness by notary. 

A. answered as correctly asI could, as I thought; I will endeavor, 
if he asks a question that I can answer yes or no, to do it. 

X Q. 72. You have sworn positively that you understood cross- 
question No. 64, and you made an answer (which is here read to 
you); do you swear that that was an answer to cross-question No, 64? 
Please answer directly. 

It was as correct an answer as I could give. 
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2704 X Q. 73. I now ask you whether you will swear positively, 

and do so swear, that Thomas H. Perry did not work for 
Wm. E. Tallman on each working day from the 1st day of oe 
ber, 1859, until Wednesday, the 15th day of September, 185 

A. No, sir; I do not swear that he did not so work for ee 

X Q. 74. What did you mean, then, yesterday, when you swore 
that certain persons named that worked for Wm. E. Tallman there, 
and when pressed for a further answer as to whether or not you iad 
named them all you swore you had, except the one that worked in 
the mill? Do you want to take back and change that answer now or 
to modify itin any way? If you do, you are at liberty to do so. 

A. Tallman was in the habit of employing Perry to work for him 
on the west end of the farm; [I myself worked in the saw-mill from 
one day to two weeks at a time; some of the time in the grist-mill; 
some of the time I would be on the road with a team; I did not 
know what was going on on the west part of the farm unless some 
of the hands told me. 

X Q. 75. You boarded with Wm. E. Tallman then, did you not? 

A. Yes, sir. 

X Q. 76. And Thomas H. Perry used to come over there to get 
his orders for work, did he not? 

A. I do not know; I never was present to any of their busjness 
conversations, 

X Q. 77. And when you answered yesterday that you had given 
all the names, and sworn that you had, you were mistaken, as you 
now admit; is this not so’ 

A, I did not think of Mr, Perry ; TE will not swear that he worked 
there or that he did not; still, it is my impression that he did; I 
think, upon reflection, that he did help us on the well the day we 
took it up; I will not swear that he did, but it is my impression 
that he did. 

X Q. 78. Now, vou say you remember that Perry assisted you to 
take up the well; you mean the time on the 12th of September, 

1859, which you have sworn to, | suppose; is this not so? 
2705 A. I did not say I remembered it, but said it was my im- 
pression that it was the 12th day of September, 1859. 

X Q. 79. I wish you now to reflect carefully and see if you cannot 
remember that he was there. 

A. I cannot more than I have. 

X Q. 80. He lived the nearest to the well, did he not ? 

A. Yes, sir. 

X Q. 81. Now, permit me to refresh yourmemory. On the morn- 
ing when the well was dug out did not Wm. E. Tallman go over to 
Perry’s early in the morning and get him to come down to the well, 
and also get some tools there ? 

A. I cannot say what he did in the morning ; I was not there in 
the morning; I did not see him; it was very seldom I saw Mr. 
Wm. E. Tallman in the morning before breakfast, as we had our 
chores to do at the barn and he very seldom came to the barn be- 
fore breakfast, especially if he had business off; and as for tools, I 


1040 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


had my own shovel and pick, well-buckets, rope and windlass, and 
I know nothing about any tools further. 

X Q. 82. Was not Wim. E. Tallman with you when you lowered 
the well, as you have testified ? 

A. Yes, sir. 

X Q. 83. How far was it from the well to Thomas H. Perrv’s 
house ? 

A. Well, I should judge, though I never measured it, to from 
forty to fifty rods. 

X Q. $84. How far was it from the well to Callen’s place ? 

A. On a direct line I should think it was fifty or sixty rods; it 
was next nearest to Perry’s. 

X Q. 85. And was the next nearest place to the well Williams’? 
A. I think it was Mr. Harris’, a distance of about sixty or seventy 
rods. 

X Q. 86. Same question as to Wilburs’. 

A. I should say from seventy to eighty rods there. 

X Q. 87. This was the only well on the western part of the farm, 
was It not? 

A. No, sir. 
2706 X Q. 88. Was there another well ? 
A. Yes, sir. 

X Q. 89. Where was that ? 

A. At the northwest of Mr. Perry’s house. 

X Q. 90. Where was it situated with reference to the road ? 

A. It was on a line front of the house and north. 

X Q. 91. Was there any other well on the western part of the 
farm * 

A. Not that I ever knew of. 

X Q. 92. You had worked all over the farm since 1854and would 
have known of such a well if there was one, would you not? 

A. I think I should, unless it had been covered or filled up. 

X Q. 93. Will you swear that there was not a well just inside of 
the fence on the east and west road on the western part of the 
farm ? 

A. I will swear that there was a frog hole there, but no well that 
ever knew of. 

X Q. 94. Did I ask you anything about a frog hole? 

A. No, sir. 

X Q. 95. Will you please try and confine yourself to the questions 
put? 

A. Yes, sir; as near as possible. 
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Recess from 12 m. until 2 o’clock p. m. 


Two o’clock p. m.—Case duly called, with same parties present. 


X Q. 96. Will you swear that there was not such a well and that 
did not have a pump in it? 

A. No, sir; I will not. 

X Q. 97. On reflection, don’t you now remember that there was 
such a well, and that there was a wooden pump on it? 
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A. No, sir; I do not; to the best of my recollection I cannot say 
that I ever saw one. 

X Q. 98. Will you swear positively, and do you so swear, that such 

is not the fact ? 
2707 A. I do not. 
X Q. 99. Did you not swear this forenoon that there was no 
well there? Please answer directly. 

A. I did; that there was no well there to my knowledge. 

X Q. 100. Did you say anything about your knowledge ? 

A. I do not know as I worded it in just that way; I said I never 
knew of one, but won't say just how | worded it. 

X Q. 101. Do you know whether or not Wm. E. Tallman kept a 
diary in the year 1859? 

A. Not to my own knowledge; I do not know it. 

X Q. 102. Aside from your own knowledge what is your belief 
to it? 

«A. My belief is that a man of business like William E. Tallman 
that he did carry one. 

X Q. 103. Wm. E. Tallman was a man who was given somewhat 
to making inventions and improvements, was he not? 

A. Yes, sir. 

X Q. 104. He was also a man, whenever he did anything, usually 
insisted upon having it done nicely and in a skillfully and work- 
manlike manner; is this not so? 

A. Not wholly; no, sir; sometimes he would commence a job 
very nicely, get it pretty well completed, and then make a failure 
of it or make a botch job. 

X Q. 105. He had a mechanical turn of mind, did he not, and 
was it not his constant practice to be constantly carrying out the 
ideas whrich had occurred to him in the way of new things when it 
was not absolutely necessary for him to do so? 

A. He did have a mechanical turn of mind and he was con- 

stantly carrying out new ideas. 
2708 Question re-read. 
A. Yes, sir. 

X Q. 106 And did he follow out the new things that came into 
his mind by the way of invention and discoveries to such an ex- 
tent that he spent considerable amount of time and money ? 

A. Yes, sir. 

X Q. 107. And in endeavoring to satisfy his mind as to new in- 
ventions and discoveries, did he, to quite an extent, neglect the 
business of his farm ? 

A. No, sir. 

X Q. 108. Did he not spend a large amount of his time with in- 
ventions and discoveries which if he had not devoted himself to 
them he might have used in superintending his help in carrying 
on the farm? 

A. Yes, sir; some considerable part of his time. 

X Q. 169. After he had satisfied his mind that an invention or 
discovery was practicable by reducing the same to actual practice 
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and testing it, would he not usually then turn his mind to some- 
thing else, being apparently satisfied with convincing his own mind 
of its novelty and utility ? 

A. Sometimes; yes, sir. 

X Q. 110. He was a careful and prudent man in his business 
affairs and in all his dealings, was he not? 

A. Very careless in his business affairs; I considered him so; 
why I say that, it was by dealing with him I found him careless in 
making entries, in giving credit, or making charges; very often in 
making settlements had to make guess-work of it; he was fair and 
square in his dealings. 

X Q. 111. Was he not so careful in regard to what he did, and 

kept so accurate a diary es to even note everything that he 
2709 did on the farm, where he was even to the extent of noting 

when he went to church on Sunday and who went with him, 
in the year 1859? | 

A. I cannot say as to his diary, but know about his books; I 
have never seen him make an entry in his diary to my knowledge. 

X Q. 112. Will you swear that he did not keep a diary ? 

A. No, sir, I will not. 

X Q. 113. Now, will you swear positively that you first dug the 
well in 1859? Please answer yes or no. 

A. I first dug the well where the windmill was in May, 1859. 

X Q. 114. And you swear to that positively and unequivocally, 
that that well was dug in May, 1859, and that you cannot possibly 
be mistaken about it? 

A. I do. 


X Q. 115. Have you got any written memoranda that enabled 


you to fix the time as May, 1859? 

A. No, sir; I have not. 

X Q. 116. And you claim to remember that time by neil but 
your memory, when it occurred nearly twenty-two years ago? 
Answer directly. 

A. I do, sir. 

X Q. 117. And you again assert, do you, that you are positive, be- 

yond any doubt whatever, that that well was dug in May, 1859? 
2710 A. It might have been the very first days of June; it was 

my impression that it was in May, but it might have been 
in June. 


Case adjourned until Monday, March 7, 1881, at same place; time, 
4 o'clock. 


Nine o'clock a. m., March 7, 1881—Case duly called, with same 
parties present. 


X Q. 118. Was it simply your impression that it was in May, or 
did you have any positive recollection upon the subject ; and,as you 
have had time to reflect upon it since last Saturday night, what do 
you say it is now? 

A. Well, it was my impression. I have no record as to the month. 
I might be mistaken. 
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X Q. 119. You know the parties to this suit, do you not? 

A. I have met Mr. Andrews; I am not personally acquainted 
with him. 

X Q. 120. Did not Mr. Waters, the complainants’ counsel here 
present, just say to you that Mr. Parsons was one of the parties to 
this suit? 

A. He did, as he understood it. I will put it just as he did. 

X Q. 121. Do you know whether the case in which Mr. Keach 
appeared at Preble and to which you testified about was in any 
way connected, directly or indirectly, with this case? 

A. I do not; no, sir. 

X Q. 122. None of the counsel whom you have seen acting for 
the defendant in this case were ever present or had anything to do 
with that case, did they ? 

A. I never saw any of them about there. I never was in their 
room where they were taking testimony. 

X Q. 123. You have stated that Moses T. Tallman made you a 
very improper, corrupt, and wicked offer; did he ever make to you 
any other offer than that? 

A. He did, I think, make me a very corrupt offer and no other 
offer before or since. 

X Q. 124. Has any other person, directly or indirectly, made you 
any offer to give or withhold testimony in this case? 

A. No, sir. 
2711 X Q. 125. So far as the defendant is concerned in this case 
or his counsel, have they treated you fairly and uprightly in 
every way? 

A. I think they have; yes, sir. 

X Q. 126. Have they, directly or indirectly, attempted in any way 
to influence you to swear to anything different in this case than to 
what you believe to be the truth and facts in regard to the same? 

A. No, sir; not in this case. 

X Q. 127. In all of your intercourse with the different counsel 
who have appeared for the defendant in this case at Cortland or 
Preble, or elsewhere, have you been treated gentlemanly and fairly 
by them ? 

A. I have. 

X Q. 128. You have seen Mr. Lake, one of the defendant’s solic- 
itors in this case, have you not, and did he not treat you gentlemanly 
in every respect ? 

A. I saw him here in this place and ke treated me well. I can- 
not say as I ever passed a word with him ; upon reflection, I think 
I had an introduction to him. 

X Q. 129. Did Mr. Lake ever in any way, directly or indirectly, 
to your knowledge, attempt to influence you in regard to the testi- 
mony which you was to give in this case? 

A. No, sir. 

X Q. 130. Task you the same question in relation to Mr. Irving 
H. Palmer. 
A. No, sIr. 
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X Q. 131. Now, I ask you the same question in relation to my- 
self. 

A. No i. 

X Q. 132. I now show you a section of wrought-iron gas pipe 
perforated ced its bottom end sharpened, photographs of which 
have been put in in this case and which I here ask Wm. D. Tuttle 

to mark for the purposes of identification, which he docs by 
2712 affixing a tag and marking thereon the title of this case. 


(Notary here does the same and marks it for identification as fol- 
lows: “United States circuit court, district of Iowa. Wm. D. An- 
drews et al. vs. George Leland. Part of original piece of pipe identi- 
fied by Thomas J. Getman in his testimony in the above case and 
marked for the purpose of identification. Dated Cortland, N. Y., 
March 7,188]. (S’g’d) William D. Tuttle, notary public.”) 

X Q. 1323. Now, I ask if you do not indentify it. 

A. I identify it in this way: It is the one or one very similar 
to it. 

X Q. 133. Have you any doubt whatever, Mr. Getman, that this 
is the pipe? 

A. I think it is the pipe. 

X Q. 134. Do you remember an occasion when Mr. Palmer and 
myself showed you this section of pipe, marked as stated in X Q. 
No. 132, and, after asking you about the pipe, we produced it for 
your inspection, when you exclaimed, “ Yes, that is a part of that 
original pipe; | would have known it anywhere; it was punched 
with a horseshoe punch, and, in doing it, it was battered in as it 
now appears?” 

A. Yes, sir; I remember Mr. Suggett, but will not say that Mr. 
Palmer was with him; I did not know the man, 

X Q. 185. Your last answer, perhaps, appears a little ambiguous. 
Do you wish to answer it in the affirmative ? 

A. I will say that Mr. Suggett came there with a stranger; I did 
not know him; he asked me to give a description of the sipe, as 
near as I could; Mr. Suggett showed me a piece of pipe, a L said 
it was the pipe. 

X Q. 136. And did you in that conversation state that you would 
kuiow the pipe before it was shown to you because it was sharpened 
and that the holes were punched with a blacksmith’s horseshoe 
punch ? 

A. I think I said it was battered up at the end to close it and 

re with a horseshoe punch. 
2713 X Q. 187. Do you remember about when, Mr. Getman, this 
conversation was between yourself, myself, and the centleman 
who was with me? 

A. Ido net; only the evening of the day, between sundown and 
dark. 

X Q. 188. Did we have a conversation with you on the same day 
prior to the one in the evening? 

A. I do not recollect. 

X Q. 1389. Permit me to refresh your recollection. Did not I and 
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a gentleman who was with me have a conversation with you in your 
yard about noon, and was not that conversation in reference to an 
affidavit which you had made and in regard to the person who ob- 
tained it from you and the circumstances under which it was ob- 
tained ? 

A. There was such a circumstance and such a conversation, but I 
could not say it was that day or not. 

X Q. 140. Allow me further to refresh your recollection. I and 
the gentleman who was with me were in a cutter and you came 
out and talked with us while we were in the cuttter. Is this 
not so? 

A. Not on that day. 

X Q. 141. What rig did we have, then, and where did the conver- 
sation take place? 

A. Well, as to that I cannot say; there was a time once, about 
noon, that Mr. Suggett was there and in my house. I was inter- 
viewed quite often on both sides, but cannot tell by whom nor give 
the dates. 

X Q. 142. Did you not on one occasion state to me and the gen- 
tleman who was with me, in the winter of 1878-9, that a gentleman 
came from Cortland some time previous to that time; that he repre- 
sented himself to be a lawyer and to be in the interests of Judge 
Duell; that he asked you to make an affidavit as to this Tallman 
well; that you were busy cutting up pumpkins in the barn, and 
that he sat down and wrote out an affidavit in the barn; did not 
read it to you, and that you went over to the justice’s with him and 
signed it, for which he paid you ‘ 

A. I think I did state that tl was a gentleman came there and 

asked me if I was willing to make an affidavit in regard to 
2714 that well, but whether I said he represented himself to be a 

lawyer or I took him to be a lawyer I will not be positive 
which | said, and I think I told him I had been interviewed with 
Mr. Duell in regard to it, and I did not want to say anything that 
would conflict with that. I do not know as he represented himself 
to be an employé of Mr. Duell. I said I am willing to give an afh- 
davit, as I am poor and do not wish to be dragged away from home 
and away from my business. He says to me an affidavit will not 
tuke you away from your home or away from your business. He 
drew an affidavit, and after he got through he asked me who the 
justices of the peace were. I gave him theirnames. He asked me 
if I could go up with him. I told him I could not very well then, 
as it was very near noon and I was very busy there; that after din- 
ner I had got to go through the village on the hill to look at some 
cattle, and I did so. I went to the hotel and found Mr. Eben Daley, 
then a justice of the peace. Mr. Parsons shortly afterwards came in. 
I did not know -his name then, but found it out afterwards. Mr. 
Parsons gave the papers to Eben Daley, and I could not say whether 
he read them over or not, but it is my impression he did. I could 
not say whether Mr. Parsons read them to me or not. 

X Q. 143. What was the date you made this aflidavit ? 

A. I cannot say, as I kept no record of it. 
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~ Q. 144. Cannot vou give the year? 

I think it was in the fall of 1877, but I will not be positive. 

x Q. 145. Have you signed any other affidaviis or any other 
papers or permitted others to sign them for you, directly or indi- 
rectly, save this one which you have mentioned ? 

A. I have signed other papers, but not in regard to this—not in 
connection with the well business. I have not authorized anybody 
to sign any papers whatever. 

X Q. 146. With what kind of instrument was this affidavit writ- 
ten ? 

A. Pen and ink. 

X Q. 147. What kind of paper was it written on? 

A. I could not say whether it was such as the notary is writing 

upon or foolscap. It was large sheets. 
2715 & 2716 X Q. 148. Was it one sheet. or more than one? 
A. I cannot say, as I do not recollect. 

X Q. 149. Was it a long affidavit or a short one? 

A. It was not very lengthy, if my recollection serves me right. 

X Q. 150. Did it occupy more than one sheet of foolscap ? 

A. I do not think it occupied one whole sheet of foolscap. 

X Q. 151. Was the sheet cut in two? 

A. I could not answer that question, for I did not take it in my 
hand. 

X Q. 152. Have you sworn to or signed any papers before Eben 
Daley since that’ time? 

A. No, sir. 


2717 12.50 p. m.—Recess until 2 p. m. 


2 p. m—Case duly called and held open at complainants’ request 
until 2.45, with same parties present. 

X Q. 155. Before dinner we were upon the subject of the affidavit. 
Did the complainant, Noah J. Parsons, who has been present ait this 
and all other examinations, obtain from you that affidavit ? 

A. He obtained an affidavit of me. 

X Q. 154. And is that the affidavit which you have been testify- 
ing about this forenoon and the only affidavit which he ever did 
obtain from you? 

A, Yes, sir: or anybody else. 

X Q. 155. And has he been present during all this examination, 
since March 2d? 

A. Not quite; he has been out at short intervals. 

X Q. 156. Has he not here acted as counsel and made objec- 

tions ? 
2718 A. I think he was. 

X Q. 157. Now, returning to your work for William E. Tall- 
man in the year 1859, when did you commence work in that year, 
what was the length of time for which you were hired, and what 
did you receive a month ? 

A. Icommenced about the Ist of March; I could not say just 
what day; I hired to him for nine months; I think the considera- 
tion was fifteen dollars. 
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X Q. 158. Have you got any written memoranda, accounts, or any 
written evidence whatever of your work for him that year? 

A. I have not. The book was destroved when I was In the army. 
My wife died and everything was destroyed. 

X Q. 159. Will you now swear positiv ely and unequivocally that 
you worked for William E. Tallman in the year 1859 by the month? 

A. Yes, sir. 

X Q. 160. I wish you to now reflect, and if you wish to change 
your answer you now have the privilege of so doing. 

A. I do not wish to change it. 

X Q. 161. Did the complainants’ counsel say to you or say in your 
presence before you answered the last question, “ Let him answer, 
Parsons; he can’t bulldoze him?” Please answer directly. 

A. I did not understand what he said to Mr. Parsons; I heard 

him say, “If heis going to bulldoze him I will risk Getman.’ 
2719 xXQ. 162. You have just heard a statement read which the 

complainants’ counsel has made. Was he present in the room 
at all when cross-question No. 160 was put to you? 

A. I think not. 

X Q. 168. Did not the complainant Parsons say to you when I 
produced the book or say in your presence, “ He has got one of his 
father’s old diaries?” 

A. He did, I think; he might have said it in my presence. It 
did not amount to anything. He said it in my presence, but not to 
me. 

X Q. 164. Are you acquainted with the handwriting of William 
E. Tallman ? 

oe used to be, but have not seen any of it for years. 

X Q. 165. I now show you a book and ask you to look at the hand- 
writing il say whether or not it is Wm. E. Tallman’s. 


(Book shown to the witness and he is asked if it is not in the hand- 
writing of Wm. E. Tallman.) 


A. It looks like it, but I could not swear positively that it was or 
not. 


(Book here marked by notary “ William D. Tuttle, marked for 
identification March 7, 1881.”) 


X Q. 166. Will you now swear positively and do you so swear 
that you did not work for Wm. E. Tallman in the year 1859 by the 
day and receive your pay by the day? 

A. I do not swear so. 

X Q. 167. Do you mean by your last answer that yon do not know 
whether you worked by the day or by the month? 

A. I worked by the month. 

X Q. 168. And during the time you worked by the month did 
you work by the day any? 

A. No, sir. I want to make a little explanation there. There 
was a spell the general sawyer was sick; Mr. Tallman wanted I 
should run the mill; make 12 hours a day’s work ; if the grist-mill 
took the water, so that I could not do it by daylight, to work 
nights. 
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2720 X Q. 169. Have you not sworn once positively and une- 
quivocally that you worked only by the month ? 

A. I have, and I do not claim now that I worked any other way 
than by the month that season. 

X Q. 170. I ask you now whether you will swear that you did not 
work in the months of July, August, and September of that year at 
various works and received six shillings a day, for which you set- 
tled with Wm. E. Tallman in that year. *Please answer directly. 

A. No, sir. 

X Q. 171. Do you mean by your last answer that you did not so 
work ? 

A. Not by the day in those months of that year. 

X Q. 172. Did you not also, in the month of July, work for Wm. 
E. Tallman, drawing hay two days, for which you charged him one 
dollar and eighty cents ? 

A. I do not think I did, unless it was on Sunday or in the night. 
I did that for him that season. 

X Q. 173. Will you swear positively that such was not the fact ? 

A. I swear positively that it was not in the daytime, unless it was 
on Sunday that season. 

X Q. 174. I now show a book, and ask you if it is not in the 
handwriting of Wm. E. Tallman ? 

A. It looks like his handwriting, but I would not swear positively 
whether it was or was not. 


(Book shown to witness and marked for identification by notary, 
“Wm. Tuttle, marked for identification March 7, 1881’.’) 


X Q. 175. When will you swear positively that you settled for the 
work that you did for Wm. E. Tallman in the year 1859? 

A. I cannot swear when I did settle—whether I settled when my 
time was out or it run until towards spring. 

X Q. 176. Have you any recollection of the fact one way or the 
other? 

A. I have not; no, sir. 

X Q.177. And you have no recollection of how the accounts 
stood and what you brought in and was allowed for, nor what Mr. 
Tallman’s charges were, nor how it was finally settled, have 

a? 
2721 A. No, sir. 
X Q. 178. You swore, then, on your direct examination 
from your unaided memory alone, did you not? 

A. No, sir. I used Mr. J. D. F. Woolston’s diary for the year 1859. 
I referred to dates in his diary. 

X Q. 179. Did you keep J. D. F. Woolston’s diary that year ? 

A. No, sir. 

X Q. 180. Do you know _of your own knowledge that Woolston 
kept a diary? 

A. I do not. 

X Q. 181. What made vou swear positively to facts of which you 
had no knowledge except from Woolston’s diary? 
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A. From knowledge that the camp-meeting was that year, and 
that I worked for Wm. E. Tallman that year, and it was the last 
year he carried on the farm himself. 

X Q. 182. You have again evaded my question. I ask that it 
again be read to you and will you try and answer my question? 

A. I took it from the date of the camp-meeting. 

Five o’clock p. m.—Case adjourned until one o’clock p. m., Tues- 
day, March 8, 1881. 


One o'clock p. m., Tuesday, March 8, 1881.—Case duly called, 
with same parties present, and case duly adjourned until 9 o’clock 
a.m., Wednesday, March 9, 1881. 


March 9, 1881, 9 o’clock a. m.—Case duly called, with same par- 
ties present, and case held open until 9.50 a. m. 


X Q. 183. In giving your testimony on your direct examination 
you swore from J. D. F’. Woolston’s diary; is this not so? Please 
answer yes or no. 

A. I did in regard to taking up and redigging the well. 

X Q. 184. Have you that diary here ? 

A. I have. 

X Q. 185. Will you produce it for inspection ? 

A. I will, sir. (The witness here produces the diary.) 


2722 Defendants’ counsel here asks that Wm. D. Tuttle mark 
this diary ; diary marked by notary, “ Wm. D. Tuttle, marked 
for identification March 9, 1881.” 


X Q. 186, Have you such perfect and complete faith in John D. 
F. Woolston that vou have sworn to dates which he has made? 

A. I have, sir; for the reason that he is very accurate or means to 
be very accurate. 

X Q. 187. Is he considered by you as a man of great intelligence, 
honesty, and integrity ? 

A. He is, sir. 

X Q. 188. And you consider his intelligence, honesty, and integ- 
rity to such an extent that anything that he says or does you would 
implicitly believe ; is this not so? 

A. I would without hesitation. 

X Q. 189. You have said that all of your books and papers relat- 
ing to the various subject-matters upon which you have testified to 
here were all lost and destroyed fifteen years ago and over? 

A. I did; in the years 1863, 1864, and 1865: some time during 
those years. 

X Q. 190. And your attention was never called to them or their 
contents or to the subject-matters upon which you have been here 
examined from the 17th day of August, 1862, until the year 1877, a 
period of over fifteen years; is this so? 

A. It is; my attention was not called to it until the 7th day of 
March, 1881. 

X Q. 191. You have seen some of Wm. E. Tallman’s books which 
he kept during those years, which books have been marked by Wm. 
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D. Tuttle, in this case, for identification; now, Mr. Getman, I ask 

you whether vou confidently and positively put your unaided 

memory alone against those books as to the sahjesenatien upon 
which you have been examined in this case. 

2723 A. I have seen some books. I cannot say that they were 
Wm. E. Tallman’s, positively, and bearing those dates. I do 

not put my unaided memory alone against those books. 

X Q. 192. You have once sworn positively and unequivocally that 
you did not work for Wm. E. Tallman in the month of July, 1859, 
by the day; 1 wish to treat you fairly, Mr. Getman, and since your 
last attendance here as a witness, as you inform me, you have been 
home; you have had talks with the complainants’ counsel; you have, 
no doubt, revolved the subject over in your mind more or less and 
talked with your wife; you have also talked with the complainant, 
Noah J. Parsons; is this not all so? 

A. It is, and also with lots of other people. 

X Q. 193.. That being so, I now ask you again and will give you 
an opportunity to do so, if you desire, if you wish to take back what 
you swore to before or to change your answer. 

A. Ido not. I have no reason to dispute Mr. Tallman’s books. 
I do not know why he has got it down that | worked by the day in 
July or August. 

X Q. 194. When you were about answering the last questions, did 
not the complainant, Noah J. Parsons, say, “ He has no such record 
of your work in Wm. E. Tallman’s books; it is only an insinuation,” 
or words to that effect’? Please answer yes or no. 


2724 11 o’clock a. m. 
ant. 
11.20 a. m.—Case adjourned until 2 o'clock p. m. 


Case held open by request of complain- 


2 o’clock p. m.—Case duly called and same parties present. 


2725 X Q. 195. We now return to the subject of the conversa- 
tion you had with Moses T. Tallman in reference with an 
attempt to bribe. When did that conversation take place ? 
A. I cannot say as to the date; it was when I was at home, some- 
where from 4t o 6 weeks ago. 
X Q. 196. Can you tell if you were at home? 
A. I think I can. 
X Q. 197. How? 
A. By the entry of my day’s work. 
X Q. 198. Have you got your day’s work entered on any memo- 
randum book ? 
2726 A. I think I have; I may be mistaken, but I generally put 
my time down Saturday nights; I think 1 put this down sep- 
arate as Moses Tallman was to pay one-half of it. 
X Q. 199. Will you produce that book ? 
A. I will if you will give me time. 
X Q. 200. Will you get it to-night after the examination ? 
A. I will if you will pay my expenses there and back. 
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X Q. 201. You have made a serious charge against the character 
of Moses T. Tallman; you have accused him of an attempt to com- 
mit the crime of subornation, of perjury, which is a felony; I now 
ask you, sir, if you are not willing to get that book for the purpose 
of showing the exact time without being paid your expenses ? 

A. 1 would if I had any other business, but I do not think it is 
right to go on purpose and pay my own expenses and take time to 
go and get val on the cars; I could not do that before to-morrow 
noon. 

X Q. 202. You have not been subpeenaed here, have you? 

A. I want an explanation on that. By a written subpeena do you 
mean ? 

X Q. 203. I mean by a process of the court served upon you. 

A. No, sir. 

X Q. 204. You never have been so subpeenaed, have you, by the 
complainants ? 

A. No, sir. , 

X Q. 205. Moses T. Tallman is your neighbor, is he not? Please 
answer yes or no. 

A. Yes, sir. 

X Q. 206. He has given you employment more or less for a great 

many years, has he not? Please answer yes or no. 
2727 A. Some; not such a terrible sight. 

X Q. 207. Just previous to your last answer the complain- 
ants’ counsel made a statement; did he not make that statement in 
your presence so that you heard it all when it was again read to you 
or in your presence by Wm. D. Tuttle, here acting ? 

A. He did. 

X Q. 208. Has not Mr. Moses T. Tallman conducted himself 
fairly, uprightly, and honestly, so far as you know, excepting this 
occasion ? 

A. He has. 

X Q. 209. Have you not, prior to this occasion, always considered 
Moses T. Tallman a high-minded, upright, intelligent, Christian 
gentleman ? 

A. Yes, sir. 

X Q. 210. Prior to this occasion did not Mr. Moses T. Tallman 
treat you fairly as a neighbor or otherwise ? 

A. Yes, sir. 

X Q. 211. Has not and does not Mr. Moses T. Tallman stand high 
in the estimation of his neighbors and in the community where he 
lives? 

A. He does, for anything that I know. 

X Q. 212. Is he not well advanced in age? 

A. He is somewhat in years; yes, sir. 

X Q. 213. Has he not lived in that community and neighborhood 
for a great many years? 

A. He has. 

X Q. 214. Has he not by industrious habits and strict application 
to business amassed considerable property so that he is independ- 
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A. It is so reported ; yes, sir. 

X Q. 215. You are comparatively a poor man, are you not? 

A. Yes, sir. 

X Q. 216. Can you assign the time any more definitely when 

this affair took place, when you swear this offer of twenty- 
2728 five dollars was made to you, than you have already done 
without the aid of your book ? 

A. I cannot. 

X Q. 217. And still you are unwilling, without the payment of a 
paltry sum for your expenses, to go to your homeand get that book, 
when you thus suddenly seek by your unsupported testimony and 
by the force of your own breath to destroy the character and repu- 
tation of Moses T. Tallman, who, as you swear, has been your friend 
and neighbor, and who stands high in the community where he 
lives; is thisso? Please answer yes or no. 

A. Iam unwilling to go on purpose for it, as I am poor and can- 
not afford it and my family need my wages. 

“X Q. 218. The railroad fare both ways would only be fifty cents, 
would it? 

A. Sixty or sixty-two cents, I think. 

X Q. 219. Now, Mr. Getman, being unable, by reason of your re- 
fusal to produce this book, to fix the exact time when this conver- 
sation took place from you, can you fix the place where it took 
place? 

A. In their workshop where their planing-machine, turning-lathe, 
and small circular saw is, in the town of Preble, Cortland Co., State 
of New York. 

X Q. 220. You are here giving your testimony in the village of 

Cortland, Cortland Co., and State of New York, are you not? 
2729 A. Yes, sir. 
X Q. 221. Do you consider the vath you have taken in this 
case as binding upon you? 

A. Ido. 

X Q. 222. You said, sir, that Mr. Robbins and Mr. Crofoot stepped 
out when Moses T. Tallman made this proposition with you as to 
offering $25; will you please give the full names of Mr. Crofoot and 
Mr. Robbins, so there cannot be any doubt as to the persons you 
intend ? 

-A. I do not want it to be understood that Mr. Tallman made me 
this offer, but a statement coming from Mr. Keach through Mr. 
Tallman. 

X Q. 223. (Question repeated.) Please answer it directly. 

A. David O. Crofoot and Wm. R. Robbins. 

X Q. 224. What were you doing? 

A. Pulling tacks to loosen the bolt-cloth. 

X Q. 225. How long did this conversation last ? 

A. Perhaps not over five minutes. 

X Q. 226. How long were you engaged in pulling tacks ? 

A. I could not say exactly ; it might have been one-half hour and 
it might have been an hour. 
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X Q. 227. Now, sir, will you swear positively, and do you so swear, 
that Moses Tallman was with you alone a single instant while you 
were pulling out these tacks ? 

A. Yes, sir. 

X Q. 228. And do you swear positively that David O. Crofoot and 
William Robbins were not then and there in that place? 

A. I think they were in the building, but not in that room. 

X Q. 229. You have evaded the question. 

(Question repeated.) 

A. They were not in the room. 

X Q. 230. Did you fix this bolt-shaft more than upon that occa- 
sion ? 

A. No, sir. 
2750 X Q. 231. What day of the week was it? 

A. I could not say; it was part of two days taking it out 
and fixing it back. 

X Q. 232. What day of the week was it you were taking the tacks 
out? 

A. I could not say now. 

X Q. 233. Do you swear positively and do you so swear that it was 
not over six weeks ago”? 

A. I do not. 

X Q. 234. You have no recollection, then, as to the time of this 
event, which occurred less than 6 months ago, although you have 
recollection of dates which occurred 21 years ago; is this not so? 
Please answer yes or no. 

A. Yes, sir. 

X Q. 235. Is your memory failing you of late? 

A. I do not think it is. 

X Q. 236. Is it as good as it was 21 years ago? Please answer 
yes or no. 

A. Yes, sir; it is if I charge my memory as I did 21 years ago. 

X Q. 237. You said that Calvin E. Keach rode down with you 
the night before, and why did he not make this proposition to you 
himself; is this not so? 

A. In the afternoon; yes, sir; before. 

X Q. 238. Is it not true, also, that David O. Crofoot was with you 
and Mr. Keach on that occasion ? 

A. It was, and had his own horse and cutter. 

X Q. 239. Do you remember what day of the week it was that 
you aud Keach and Crofoot rode together in the cutter? 

A. I do not; I did not charge my mind with it. 

X Q. 240. And you know nothing of the date whatever ? 

A. Not without referring to my book; no, sir. 

X Q. 241: Was it on Sunday evening? 

A. No, sir; I should think 1t was near the middle of the week. 

X Q. 242. Did Mr. Keach have a conversation subsequently to 
his riding down with you and Crofoot at Moses T. Tallman’s 

house ? 
2731-2733 A. Yes, sir. 
X Q. 248. Do you remember who was present at that 
conversation ? 
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A. Moses T. Tallman; Jerusha Tallman, his wife; Susan Squires ; 
I do not know whether his daughter was present or not; I would 
not say; I do not know whether Susan Squires was present all the 
while or not. 

X Q. 244. Did you ever have any other conversation with Keach 
at Tallman’s house than the one stated in the last answer ? 

A. No, sir. 

X Q. 245. What day of the week did this conversation take place? 

A. On Sunday afternoon, just at night. 

X Q. 246. Did you in that conversation state that Mr. Parsons, 
the complainant, had paid you twenty dollars? Please answer yes 
or no. 

A. No, sir; not to my knowledge. 

X Q. 247. Will you swear to that positively ? 

A. Yes, sir; there was no such conversation in that interview. 

X Q. 248. Had you not stated previously to that to various people 
in and about Preble that you could swear to enough in this case if 
you had a mind to to send the Green patent to hell, or words to 
that effect? Please answer yes or no. : 

A. No, sir; never to my knowledge. 

5 o’clock p. m.—Case adjourned until 9 o’clock a. m., March 10, 
1881, at same place. 

9 o’clock a. m., March 10, 1881.—Case duly called, with same par- 
ties present. 

The witness also savs he is not now well. 

2734-2737 X Q. 249. That there may be no mistake, Mr. Get- 

man, that [ stated the truth in my statement on the 
record that you are unwell and desire to go home, I now ask you 
whether or not that is so? 

A. I said I felt unwell, and I would rather be at home than be 
away; but if they insisted upon it I would stay. 

Adjourned until 1.30 Friday, March 11, 1881, at same place. 
2738 X Q. 250. Mr. Getman, have you recovered from your last 

illness ? 

A. Not wholly ; no, sir. 

X Q. 251. When you were about to answer the last question did 
the complainants’ counsel laugh in a derisive way and say “ You 
are now trying to come the same game that you did yesterday ? ” 

A. I think he did. 

X Q. 252. During this examination has Mr. Tuttle been out of 
the room a great deal during it, being called out ? 

A. I think he has; yes, sir. 

X Q. 258. And while he was out did the defendants’ counsel wait 
patiently for him to return ? 

A. He did. 

X Q. 254. You were present here yesterday morning, were you 
not, and, although I was then sick and stated that you were also 

sick, as you had previously informed me, were not all the 
2739 requests that I made for adjournment treated in a contempt- 
uous and insolent manner; was this not the truth ? 
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A. I was here present; well, I could not say to the last, as I did 
not pay attention to that; I was paying attention to my own feel- 
ings. 

X Q. 255. If you had your own way and was not urged by the 
complainants would you not now, on account of your feelings, be at 
home ? 

A. I should be at home, but they have not urged me. 

X Q. 256. Do you feel unwell now ? 

A. I do some, but not as bad as I was yesterday. 

X Q. 257. Would you rather that the case be adjourned now until 
Monday ? 

A. I had not; seeing that I am here, I would like to get through ; 
I do not wish to come down again. 

X Q. 258. Do you think that you caught cold by reason of the 
coldness of the room in which you were being examined ? 

A. I think I did; it was heated by hot air, and I am not used 
to it. 

X Q. 259. Has it been extremely cold at spells, so as to render it 
very uncomfortable ? 

P A. It has been portions of the time; during the fore part of the 
lay. 
X Q. 260. Has the defendant’s counsel repeatedly protested against 
the place by reason of the coldness ? 
2740 A. I do not know that he has protested against it; he had 
said it was cold and not as comfortable as his own office. 

X Q. 261. Has he informed you and have you also informed him 
that he believed that we both caught cold in the office? 

A. Yes, sir. 

X Q. 262. Did you meet me coming to my office this morning 
about eleven o’clock, when I told you that I had just got up; that I 
was sick and should ask for an adjournment, which, I hoped, would 
be granted on that account? 

A. I did. 

X Q. 263. Did vou then inform me that you were still feeling very 
unwell, but would rather stick it through than come down to such 
a miserable place to take testimony again, or words to that »Mect? 

A. I told you that I felt unwell, but do not know tha. I men- 
tioned anything about a miserable place; | am very comfortable 
now. 

X Q. 264. This testimony has been taken almost entirely in Geo. 
L. Waters’ office, has it not? 

A. All but one day; I believe it is but one day. 

X Q. 265. And that was on March 3, was it not? 

A. In fact, I do not know; it was on Thursday. 

X Q. 266. Now, returning to the time when. you say that Tall- 
man made an offer to you when you were in the mill pulling the 
tacks out of the cloth, can you fix that date any nearer than you 

have? 
2741 A. I could not until I went home. 
X Q. 267. Will you now go home and get your book so 
that you can fix that time if I will pay your fare? 
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A. I will, to-night, when the train goes. 

X Q. 268. I will pay you your fare and desire you to make diligent 
search for that book and return not without the date, if possible; 
will you do so? 

A. I will. 

X Q. 269. Do you remember on one occasion with having conver- 
sation as to how this Tallman well was made in front of Moses Tall- 
man’s house with Jed. Lake, Wm. E. Hunt, Irving H. Palmer, and 
me, in which we asked sundry questions about it, and in which you 
then told us all you knew about it, or said you did? 

A. I remember having a conversation one Sunday; 1 do not know 
who all the gentlemen were; I had been attending a funeral of Mr. 
Moses 'T. ‘Tallman’s grandson; I had Mr. Wm. Short’s horse; I put it 
in the barn and came out the lane in front of the house; I met three 
gentlemen, or they met me there; we had a short conversation; I 
do not know but I said I had told them all I knew about the well; 
our conversation was very brief; I told them I had been out all day 
and I wanted my dinner; I felt as the girl did; one of them asked 
me how that was, and I said I felt as though I wanted something 
in me. 

X Q. 270. I will now detail substantially that conversation and 

ask you if it is not so. 
2742 X Q. 271. Has the defendant’s counsel put questions and 
have they been answered as fast as they soul be written 
down while the case has been progressing, except while statements 
were being made? 

A. I cannot say. I cannot say how fast Mr. Tuttle could write. 
I could not answer the questions. 

X Q. 272. Has he not frequently asked that the questions be put 
slower, as he could not get them down ? 

A. I think he has, upon both sides. 

X Q. 273. When I have been here putting questions have I not 
occupied the time I had when Mr. Tuttle was present to take them 
down fully ; and as Mr. Tuttle was present to take them down fully, 
and as Mr. Tuttle is school commissioner, has he not repeatedly and 

frequently been called out when the examination has stopped? 
2745 A. I think he has in putting questions and making state- 

ments. He has been so called out; sometimes step to the 
door and right back again, and sometimes stay a little longer. 

X Q. 274. Now, returning to the conversation which you had with 
Jed. Lake, Wm. FE. Hunt, Irving H. Palmer, and myself on that con- 
versation, was all you said true? 

A. I cannot say all I said. I cannot recall all of the words; they 
would ask me questions and I would endeavor to answer them. 

X Q. 275. You never had more than one conversation with them, 
did you? 

A. I think I never did. 

X Q. 276. In that conversation did you make any answers that 
were false? Please answer yes or no. 

A. I did not intend to. 


, 


> o—. 


= 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1057 


X Q. 277. You intended to make truthful answers and did m ake 
truthful answers, so far as you know, did you not? 

A. I intended to; yes, sir. I intended to. I might have done it 
and might not have done it. I supposed that would answer the 
question. 

X Q. 278. Did you then make truthful answers to those questions. 
Please answer yes or no. 

A. I cannot tell until I know what the questions were. 

X Q. 279. Question repeated. 

A. I can answer better if the counsel will show me the questions. 

X Q. 280. Question repeated. 

A. I cannot answer the question different. 

X Q. 281. Do you refuse to answer the question ? 

A. I do not and have not. 

X Q. 282. Question is again repeated. 
2744 A. I think I did. 
X Q. 283. Question 278 again repeated. 

A. I did; now, I would like to know what the questions were. 

X Q. 284. Did you then state that this section of pipe was from 5 
to 7 feet long ? 

A. No, sir; I might have said from 3 to 4 feet long. 

X Q. 285. Do you swear positively that you did not state in the 
presence of Wm. E. Hunt, Jed. Lake, Irving H. Palmer, and myself 
that this section of gas pipe was from 5 to 7 feet long originally, and 
that you had since found out what had become of the balance of it, 
mentioning the person’s name? Please answer yes or no. 

A. No, sir; I told them it was somewhere from 3 to 3} to 4 feet 
long. Mr. Samuel Sluth had told me they had cut off a portion of 
it occasionally for packing boxes in the mill; he said they might 
have used one-half of it or a little more. 

X Q. 286. Did you not also on that occasion and in the presence 
of the parties named state that that well was only sunk deeper once 
and that was when the sheet-iron cylinder was put in? Please an- 
swer yes or no. 

A. No, sir; not that nor any other time nor any other persons. 

X Q. 287. Do you swear to that positively and without any hesi- 
tation or secret evasion in your mind whatever? 

A. I do, before my God and Maker. 

X Q. 288. Did you not state on that occasion and have you not 
stated on other occasions that Wm. E. Tallman wanted you to take 
the stones out of that well and dig it deeper, a short time prior to 
the camp meeting, when you said you could not do it, and he then 
got you to sink the cylinder in; and also did you not so state in the 

affidavit that you made? Please answer directly yes or no. 
2745 A. No, sir—to all of it, except he asked me to take it up 
and dig it deeper; that he asked me to do and I did do 

X Q. 289. Where did he get the pipe, a piece of which has been 
shown you—that is, the gas pipe? 

A. I do not know of my own knowledge. 

X Q. 290. Where do you understand he got it?- 
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A. I have heard people tell that he got it at Homer, to Mr. Mur- 
ray’s. 
X Q. 291. Now, Mr. Getman, did you not tell me and Mr. Palmer, 
also John D. F. Woolston, that he got the pipe at Syracuse and it 
was charged on the freight books and we could find it by going 
there? 

A. No, sir; I said they would find a box of hardware charged on 
the books at the Preble depot. I think it was.in the month of 
August, and it might have been June. I will not be positive either 
way. 

X Q. 292. How much have you received, directly or indirectly, 
from the complainants or through any other person for giving the 
testimony in this case? Please state the amount without any expla- 
nations. 

A. I think it is $28. I think I received one dollar or a dollar 
and a half or such a matter from John W. Suggett, the defendants’ 
counsel. 

X Q. 2923. Have you received any presents or gifts, directly or in 
indirectly, or has any one for you, or have your “relations, wife’s 
friends, ete., received any gifts? 

A. Not a penny. 

X Q. 293. Has any promise or offer been made to you or any of 
your friends or relatives by any person whatever or by any com- 
munication, either directly or indirectly, that if you would swear a ¥ 
certain way in this case or give certain testimony in this case that 
you would receive something? Please answer the question yes 
or no. 

A. No, sir—before my God and Maker again. 

X. Q. 294. Will you swear positively and do you swear that some 
inducement was not held out to you for swearing in this case differ- 
ently than what you had said to various parties, and did it not take 
a great deal of work and coaxing to get you up to the point of swear- 

ing as you have in this case, and to get you to go back upon ” 
2746 statements which you had made under the flimsy ground that 
they were not under oath? Please answer yes or no. 

A. No, sir; if a man should come to me and try to influence me 

I would denounce him as I have Mr. Keach. » 


44 


Case adjourned until Saturday morning at 9 o’cluck a. m., March 
12th, 1881, at same place. 


9 o'clock a. m., March 12th, 1881.—Case called at 9.15 and same 
parties presen t 


X Q. 295. You were paid sixty-two cents by me last night to go 
and get your book to ascertain when the exact date was that Moses 
T. Tallmau made you the offer,as you have sworn. Have you 

ascertained that date so as to be able to swear to it positively ? 

A, IT went home and I found I had neglected to charge my time 
for the week ending January 29th. This morning, when T came 
back, I stopped at the grist mill of Tallman & Crofoot. Robbins, 

the miller, was in the office; we looked at the mill books. Mr, 
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Crofoot had given me credit for three and one-half days’ work for 
the week ending January 29th; one day of it he had entered as one 
day fixing buckwheat bolt, credited one dollar. The miller then 
turned to his book that he puts down his grain that comes into his 
mill each day and dated each day; he sets down each man’s name 
and the number of bushels of the different kinds of grain he fetches, 
] cannot swear positively to it, but it was that week between the 
22d day of January and the 29th day of January, 1881. 

X Q. 296. Was it on the 25th day of January, 1881? 

A. | have no date myself to show it. 

X Q. 297. Have you any doubt it was January 25th, 1881? 

A. I have - 

X Q. 298. You swore the other day that you had a conversation 
with Moses 'T. Tallman, Calvin E. Keach, Susan Squires, and Tall- 
man’s daughter, you thought, and Jerusha Tallman one Sunda 

evening subsequent to this fixing the bolt shaft in the mill, 
2747 Will you now swear positively that you did not say on that 
occasion that vou had received $20 from the complainant? 

A. I will. I may have said that I had received about $20 in 
all, and had not been sworn yet. 

X Q. 299. You remember distinctly, do you not, of Calvin E. 
Keach’s riding down with you one night, and that shortly after or 
the next day after of Mr. Moses Tallman making this offer; was it 
the night before that Keach rode down with you ? 

A. I remember of Keach riding down with me and Mr. Crofoot 
with Mr. Crofoot’s horse and cutter; it was the following day that 
Mr. Tallman stated to me what Mr. Keach had said. I do not 
charge Mr. Moses T. Tallman of making me the offer. 

X Q. 300. Then it was January 24, 1881, that you, Keach, and 
Crofoot rode down together, was it not? 

A. It was about that time. I have no dates of my own figures 
to tell the exact day. 

X Q. 301. You have sworn that subsequently to that and on one 
Sunday you, Moses T. Tallman, Jerusha Tallman, his wife, Calvin 
E. Keach, Susan Squires, and the daughter of Moses T. Tallman 
had a conversation ; on which Sunday afterwards, as near as you 
‘an recollect, was it? 

A. It was, I think, in the’ month of December previous; as to 
dates, I have not any. I was laid up with the rheumatism and 
did nothing, could do nothing. 

X Q. 302. Mr. Getman, in making your answers you do not 
confine yourself to my question; will you please try to do so here- 
after ? 

A. I will, as near as possible. 

X Q. 303. You only had one conversation on a Sunday evening 
when Mr. Keech was present at Mr. Tallman’s house, did you? 

A. No, sir. 

X Q. 304. What do you mean, sir, then, when you have sworn 
to two directly opposite things in relation to that conversa- 
tion ? 
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2748 & 2749 X Q. 305. Question withdrawn. 

X Q. 306. You have heard the objection to the ques- 
tion and have had the benefit of it. Do you swear that you have 
not made two diametrically opposite statements as to the time when 
this conversation took place? Please answer yes or no. 

A. No, sir; on that Sunday. 

X Q. 307. Do you swear to that positively ? 

A. I do. 

X Q. 308. Do you wish to impeach the record as to what you 
have sworn to upon that subject ? Please answer yes or no. 

A. No, sir. 

X Q. 309. At that conversation on that Sunday did you state this, 
“That the pipe was driven in the bottom of the well; whether it 
was driven one foot or four, I could not say?” 

A. I stated I could not say whether it was driven six inches or four 
foot. 

X Q. 310. Did you not say in that conversation that that pipe 
was driven? 

A. No, sir. 

X Q. 311. Do you swear to that positively ? 

A. I do; I could not talk with two tongues. 

X Q. 312. Did you not state to Judge R. H. Duell that that pipe 
was driven ? 

A. I do not know that I ever did; I do not recall it. 

X Q. 3138. Will you swear that you did not? 

A. I will not. I do not call to my memory that Mr. Duell and I 
ever had any conversation. 

X Q. 314. Will you swear that you did not state to Irving H. 
Palmer and myself that that pipe was driven? Please answer yes 
or no. 

A. I will not swear; I cannot say that I did and I cannot say 

that I did not? 
2750 X Q. 315. Have you not said, in words or in substance, 

during the last three years, at various places in Preble, and 
especially in the Preble Hotel and in Carr’s store, in the presence of 
Edwin Wilbur, Geo. Way, and De Witt C. Callen, or them or either 
of them, or Abram Van Denburg or Moses T. Tallman, Caivin 
Haynes or Calvin Shepard or David O. Crofoot, or them or either of 
them, that you could tell enough to send the Green patent to heil 
in an hour, and also described how the pipe was driven and who 
‘drove it, and various other things? Please answer yes or no. 

A. No, sir; if the pipe was driven at all I could not tell who 
drove it. 

X Q. 316. Do you swear to the last answer positively and unequiv- 
ocally and without any hesitation, mental reservation, or secret 
evasion in your mind whatever? 

A. I do. 

X Q. 317. And that answer is as true as anything you have sworn 
to, is it? 

A. Yes, sir; I do not know what these men may swear against 
me, but God Almighty knows that I never used those words, to send 
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the Green patent to hell, and no such thought never entered my 
wot of sending it or anything else to hell. 

2751 X Q. 318. The answer to question X Q. 316 is, perhaps, am- 
biguous. Do you answer it in the affirmative? Please answer 

directly yes or no. 

X Q. 319. Question withdrawn. 

X Q. 320. Did you not also state to C. F. White and Richard Eg- 
bertson, or them or either of them, or to any other person or per- 

sons, that you described to them how the pipe was driven, and said 
to them that you could tell enough to defeat Green’s patent, or that 
in substance ? 

A. No, sir; I have no remembrance of having a word with either 
of them about it. 

X Q. 321. And is your last answer as true as anything you have 
sworn to? 

A. Yes, sir. 

X Q. 322. Did you not state to Wm. E. Hunt, Irving H. Palmer, 
Jed. Lake, and myself that that pipe was driven into the ground in 
the bottom of that well on Sunday, September 12, 1880, at Preble ? 

A. No, sir; I said it was my impression it was put into the ground 
enough to steady the pipe at the bottom. 

X Q. 323. Last question repeated; do not bring in anything else. 

A. No, sir. 

X Q. 324. Is that as true as anything you have stated ? 

A. Yes, sir. 

X Q. 3825. Have you stated to any person or persons in Preble or 
elsewhere that this pipe was driven into the bottom of this well and 
that vou did not know how far it was driven; that it might have 
been from one foot to four? Please answer directly. 

A. I may have stated it, but not to my knowledge. 

X Q. 326. Is it your impression now that the pipe was driven to 
steady it? 

A. My impression—it was in the ground a little to steady it; yes, 
sir. 

X Q. 327. How far in the ground ? 

A. Not to exceed six inches; that is my impression. 

X Q. 328. How was it put in six inches into the ground? 

A. If at all, it would have to be driven, I think. 

X Q. 329. What is your impression as to how it was put in? 

A. My impression is if it was put in it was driven. 

2752 X Q. 330. I show you a part of the pipe which you have 

sworn was used, which is marked for identification in this 
ease as follows: “ United States cireuit court, district of lowa. Wri. 
D. Andrews et al. vs. George Leland. Part of original piece of pipe 
identified by Thomas J. Getman in his testimony in the above case 
and marked for the purpose of identification: Dated Cortland, N. 
Y., March 7, 1881. (S’g’d) Wm. D. Tuttle, notary public—and ask 


you if it is not a} art of the same piece of pipe that, as you say, it 


is youB impression was driven six inches into the bottom of that 
well ? 
A. It looks like it; yes, sir. ° 
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X Q. 331. What was the object of driving it six inches for the pur- 
pose of steadying it—that is, in what way? 

X Q. 332. Question withdrawn for the time being. 

X Q. 333. Was the above contemptible objection made in your 
presence and hearing, and did the complainants’ counsel come out 
of another room and state the above objection while pretending to 
read from the record ? 

A. He came out of the other room and made the objection ; I do 
not know whether you would call it contemptible or not; I am not 

posted. 
2753 X Q. 334. When you were about to make your answer to 
the last question, and before you did answer it, did Geo. L. 
Waters, the complainants’ counsel, say tov you, “ Now, Getman, look 
out, he wants to make you answer that my objection is contempt- 
ible:” is this so? 

A. He did. 

X Q.335. You have sworn here, have you not, that it was your 
impression and is your impression that the pipe was driven six 
inches to steady it? 

A. No, sir; I have not sworn to that. 

X Q. 336. Did you not swear that it was your impression that the 
pipe was driven ? 

A. I did; a little. 


2704 X Q. 387. And did you not state and have you not re- 
peatedly stated that it was your impression that it was driven 
six Inches ” : 
A. No, sir. 


X Q. 338. How far, then, is it your impression that it was driven 
to steady it 

A. I could not say, for I never measured it to see how far it was 
driven, 

X Q. 359. Look at the pipe and give your best judgment and im- 
pression as to how far it would have to be driven in the gravelly 
soil in the bottom of that well to steady it. 

A. It might have to be driven further if it was not fast at the top, 
and if it was fast at the top it would not be necessary to be driven 
so far; as to the looks of the pipe I could not tell. 

X Q. 540. Taking things in the condition in which you say they 


‘were, give the best idea you can as to how far the pipe was driven 


into the bottom of the well. 

A. I could not say whether it was 1, 2, 3, 4, 5, or 6 inches. 

X Q. 341. Undoubtedly, Mr. Getman, vou, being a well-digger, 
can get at this more nearly than that; take into consideration the 
soil there, that this pipe was attached to the lead pipe by rags, al- 
though perhaps you cannot give the exact distance it was driven 
after this lapse of time, still you must have some idea and your 
reason must guide you somewhat ; please give the distance, as near 
as you can, that it was driven. 
> Well, I should think (it is all guess-work) not over 3, 4, or 5 
inches. 


' 
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X Q. 342. You have stated, as you swear, that it was your im- 
pression that it was driven six inches; will you swear now that it 
was not driven six inches? Please answer directly. 

A. No, sir; I would not. 
2755 X Q. 343. How was it driven, do you remember? Give 
your best recollection. 

A. I do not know. 

X Q. 344. It is now about dinner-time and we are about to adjourn; 
will you please not talk with or allow Mr. Parsons or Mr. Waters to 
talk with you on these subjects upon which you are being examined 
or anything else pertaining to the Tallinan well ? 

A. I will not ft them. 


12.10.—Adjourned until 2 o'clock p. m., at same place. 


2.15 o’clock p. m.—Case duly called pursuant to adjournment, with 
same parties present. 


X Q. 345. Have you ever stated to any person at any place thet 
this well was not taken up (that is, the stones were not all taken 
out) and dug deeper? 

A. I never have. 

X Q. 346. Did you not so state prior to the 29th day of July, 


X Q. 347. When asked by parties to explain what vou knew about 
it have you not stated that the well was originally dug in the year 
1859, in the spring or early summer, and that it became dry in July 
or August; that vou then sunk an iron curb; that it again became 
dry just prior to the camp-meeting; that, owing to the camp-meet- 
ing, it could not again be sunk deeper; that Wm. E. Tallman got 
this pipe, had it prepared, and drove it in the bottom of that well, 
attached a pump to it, and got water in that way ; is this not so? 

A. No, sir. 

X Q. 348. Do you swear positively that you have not made that 
statement or that in substance ? 

A. Yes, sir. 

X Q. 349. Did you not state and have you not stated that there 
was a thread or screw on the iron pipe by which the pump was at- 
tached ? 

A. I have stated that it was my impression there was; upon re- 

flection and looking over the matter I see | was mistaken. 
2756 X Q. 350. Did you not repeat that statement that there was 

a thread or screw on the end of that pipe, to Mr. Lake, M. 
Palmer, Wm. E. Hunt, and me? 

A. I may have done; I do not call it to my mind now. 

X Q. 351. What made you change on the subject ? 

A. Well, I made up my mind I was mistaken, because I fixed it 
myself once or twice and maybe more. 

X Q. 352. Did you not say, and have you not said, that you 
helped to screw on the pump and also had taken it off to repack 
it, and you knew there was a thread or screw on the iron pipe? 
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A. No, sir. 
X Q. 353. Have you said anything in substance to the same 
effect ? 
A: No, sir. 
X Q. 354. About what date do you fix when the windmill was 
put up? 
A. I cannot make no date; shortly after the well was taken up 
and redug. 
X Q. 355. Have you not sworn positively in this case that the 
windmill was not put up until the camp-meeting was over? 
A. I think I did. 
X Q. 356. Don’t you know? 
A. Yes, sir. 
X Q. 357. Then state it positively. 
A. It is my impression it was. 
X Q. 358. You here use the word “ impression ;” is that synony- 
mous with the word recollection with you? 
A. I would like that word explained; I do not understand the 
meaning of it. 
X Q. 359. I read you the definition from Webster’s Dictionary: 
“Conveying the same idea ; pertaining to; synonymous.” 
A. No, sir. 
X Q. 360. You have sworn positively that the windmill 
2757 was put up after camp-meeting; you now say again that it is 
your impression it was. Do you call these two answers in 
giving your testimony in effect the same? 


A. I do. 


X Q. 361. And in giving your other various answers on your 


cross-examination have you considered and been guided by the same 
rule as set forth in the last question answered ? 

A. Yes, sir. 

X Q. 362. You stated that the windmill was put up in the latter 
art of September, after the camp-meeting closed. Will you please 
we in Mr. Woolston’s diary and see when the camp-imeeting did 
close? 

A. Ihave looked. By looking at this I see I was mistaken; it 
closed Wednesday, September 14th. I have done it through igno- 
rance and confidence in Mr. Woolston and he done it probably 
threugh mistake. I asked him to mark the Monday previous to 
camp-meeting—that I did not want to peruse his writing; he says, 
There is nothing private but what I wish you to see, but I will turn 
a leaf down, and he turned the wrong leaf. 

X Q. 3638. Did I not ask you, and did not you swear positively 
and unequivocally, producing the diarv and looking at it, that that 
camp-meeting commenced on the 14th day of September, 18597 
Please answer yes or no, 

A. Yes, sir. 

XN Q. S64. And that answer was absolutely false, was it not? 

A, It was, 

X Q. S65, Then when you swore that you took up the well on the 
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12th day of September positively and reiterated, again and again 
looking at the diary, it was absolutely false, was it not? 

A. That part of it was; yes, sir. 

X Q. 366. Did you not also state that you had given the date per- 
fectly correct and that you had made a truthful answer to that as to 

any of the evidence you had given ? 
2758 A. Yes, sir, to the first part; the truthful part of the 
balance had not been spoken at that time, and—no, sir, to that 
part. . 

X Q. 367. You can read and write, can’t you? 

A. I can write a very little, and it bothers me to read other peo- 
ple’s writing; I can read my own. 

X Q. 368. You have sworn that you were a carpenter and joiner; 
do you not makeestimates, perform calculations, make specifications, 
and do various other mental work required in that business? 

A. No, sir. 

X Q. 369. Now, returning again, after you have admitted that you 
have sworn to what is false as positively as you could make it, I ask 
you if it was in the latter part of the month of September, 1859, 

that that windmill was put up. 
2759 A. To the best of my ti. it was; as to my swearing 
false intentionally I did not, but was mistaken in dates. 

X Q. 370. Have you not sworn on the record here that you swore 
false? 

A. That such an answer was false. 

X Q. 371. (Question repeated.) Answer yes or no. 

A. I decline to answer again. 

X Q. 372. Do you refuse to answer the question; yes or no? 

A. No, sir. 

X Q. 373. Will you please answer it, then ? 

X Q. 374. (Question withdrawn.) 

X Q. 375. You have had the benefit of the previous objection, 
and in consideration that perhaps it would be harsh for you to 
swear that you have sworn false, although the record shows that, I 

now ask you as to where Wm. E. Tallman got the windmill. 
2760 A. I think he got it in one of the Eastern States; Ver- 
mont, I think ; I would not be positive. 

X Q. 376. How was the iron gas pipe supported and sustained in 
the well, other than being driven as you have testified ? 

A. Cross-braced, I think, with sticks, I think, in the wall. 

X Q. 377. How many sticks and where situated ? 

A. 1 do not know; there might have been 3 or 4 or one-half a 
dozen, situated near the bottom near the water; that is my impres- 
sion; it was fixed so at first; there might have been afterwards a 
stick fixed up and down, 

X Q. 378. Did Lask you what might have been; do you know 
anything whether there was a stick fastened up or down? Please 
answer directly, 

A, No, sir, to the first part. I do not know, as to the last 
part. 

X Q. 37Sa. As to whether or not there was a stick up and down, 
13s4—16 
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you made the answer that you did by a process of reasoning and 

knew nothing about the f facts one w ay or the other, did you? Please 
answer directly. 

2761 A. No,sir; I did not know but it might have been changed. 
I knew the sticks were put in there as Mr. Tallman fixed 

them and passed them down to myself and I placed them in the 

well. 

X Q. 38780. Now, if you put in those sticks, please describe how 
they were made and: their length and how situated in the well, giv- 
ing their size; please describe fully, 

‘A. The size I cannot give ; they were split out of pieces of boards 

2 feet and a little over long and sharpened a little at the ends, and 
to describe how they were put in I cannot, only to show it; there 
was two of them put in—one each side of the pipe—fastened, stuck 
into the wall; the other two crosswise ou the other sides of the pipe; 
the pipe was on the north side of the well, as near as 2 or 3 inches 
from the north wall; (and the witness, continuing, says:) and the 4 
sticks encircled the pipe and held it in position down near the water; 
the two sticks that ran north and south were little over 2 feet long; 
those that run east and west were a little shorter; I think they were 
one inch thick and 2 or 8 inches wide; and those running east and 
west were split out of boards nearly the same size; we had to slide 
them into crevices in the wall—drive them in; they encircled the 
Pipe, as intended to, tightly. 

X Q. 379. How long ¢ co you say the stick was that run east and 
west and run on the north’side of the pipe? Give, also, the same 
answer as to the stick on the south side of the pipe. 

A. On the north side—I have got to imagine it right in my 
head—I should say from a foot to 15 inches; on the south side from 
15 to 20 inches. 

X Q. 380. Were these sticks just even with the surface of the 
water or were they above it or below it; and, if so, how much ? 

A. I should think they were a little above the surface of the water ; 
in the crossing the 4 sticks touched each other or two sticks touched 
two. 

X Q. 381. About how much above the water was the bottom of 
the two bottom sticks? 

A. I could not say; they might have been one inch and they 

| might have been one foot. 
2762 X Q. 382. How much of the top of the iron pipe projected 
above the two top sticks ? 

A. I could not say. 

X Q. 383. Give it as near as you can. 

A. It might have been a foot, it might have been less, and it might 
have been more; I could not say positively. 

X Q. 384. Give your best judgment ? 

A. I should think it was little more than a foot. 

X Q. 385. Give your best judgment as to the distance from the 
top of the upper sticks down to the water. 

A. My best judgment would say that they would not be over six 
inches. 
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X Q. 386. Who put in those sticks? Give the names of all par- 
ties. 

A. I put them in; in the first place Mr. Wm. E. Tallman fixed 
them and passed them down to me. 

X Q. 387. After you had got them in around the pipe, as you 
have testified, what next was done? 

A. I cannot tell; I think I went out the well; I do not know 
what I did do. 

X Q. 388. What do you next remember of doing of which you 
have any recollection whatever ? 

A. The best of my recollection is that we went home; it was 
pretty near night. 

X Q. 389. What next did you do in regard to the well ? 

A. I think that about completed the well; about the last work. 

X Q. 390. Is that all you remember of doing about it? 

A. The winding up and finishing the work; yes, sir. 

X Q. 391. When did you put in this pipe? 

A. I think the pipe was put in when we were erecting the frame 
for the windmill—during that time. 

X Q. 392. And was that after the camp meeting ? 

A. Yes, sir. 

X Q. 393. Have you stated now on your cross-examination all 
you know about this well? 

A. I do not know that I have. 

X Q. 394. Do you know that you have? 

A. No. 

X Q. 395. Do you know anything about it? 

A. Yes, sir. 


2763 X Q. 396. Will you please, then, answer the X Q. 393, and 
do so? 


A. Yes, sir; I do not mean that I have not stated all I know 
about the well; the yes, sir, I intended for an answer to the last 
question. 

5 o’clock.—Case adjourned until 9 o’clock Monday, March 14, 
1881, at same place. 


2764 9 o’clock a. m., March 18, 1881.—Case duly called pursuant 
to adjournment, and same parties appear as before. 

X Q. 397. Since your last examination have you talked over this 
matter with Mr. Waters or Mr. Parsons? 

A. No, sir. 

X Q. 398. Now, returning to the subject of the well; after the pipe 
had been secured at its upper part by the sticks you have mentioned 
how was the lead pipe attached to it? 

A. Well, I will not be positive how; I think with a spongy piece 
of leather, a cloth, and string, and, I think, coal-tar, but will not 
swear positively as to that. 

X Q. 399. Just describe how the joint was made by means of the 
things mentioned in the last answer. 

A. I could not, unless one pipe slipped inside of the other. 
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X Q. 400. What was the object of the spongy piece of leather, the 
cloth, and the string ? 

A. I suppose to make it air- -tight. 

X Q. 401. Don’t you know without supposing ? 

A. Yes, sir; could not draw water unless it was air-tight. 

X Q. 402. Why? 

A. The water would leak out and the air would suck in. 

X Q. 403. Please describe how this would take place. 

A. I could not; I am not familiar with any such thing. 

X Q. 404. When, as I understand you, Mr. Getman, the lead pipe 
did not go in or over the iron pipe so that the bottom end of the 
lead pipe was beneath the water, thus making it necessary, in order 
that the pump would work, that the spongy leather and cloth and 
string should be used in order to make a tght joint; is this cor- 
rect ? 

A. That is correct, sir; my impression is it just entered the end 
of the iron pipe; I would not say. 

X Q. 405. Is it also your impression and best recollection that 
the lead pipe had to be slightly contracted or expanded at its lower 
end to allow it to go in or go over the upper end of the iron gas 
pipe? 

A. ‘I think it would have to be expanded, but do not know 
about the other way. 

X Q. 406. About how far—give vour best recollection—did the 
lead pipe go Into or go over the end of the iron gas pipe? 

A. Well, sir, I could not sav; it might — been one-half of an inch 
or an inch; 
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c longer 
wrapped around the pipe lengthwise so as to meet, the two sides 
coming together to make it tight, and then the cloth wound around, 
and then the string around that to hold it in its place. 

X Q. 409. Was there any substance placed on the inside of the 
leather and next to the pipes? 

A. Not to my knowledge, unless it was this 
has been spoken of. 

X 410. You have now answered several questions showing the 
manner and form in which this joint was made. Have you any 
distinct recollection upon the subject or did you make your answers 
by aid of vour reasoning powers ? 

A. I have no distinct recollection—no more than, if my recol- 
lection serves me right, that was the way it was done. 

X Q. 411. You have not answered the question. You have, no 
doubt, seen joints made in this way, which, to your mind, was a 
proper way of making them, and, as a joint had to be made between 


gas or coal tar that 
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the iron pipe and the lead pipe, by a sort of deduction or inductive 
reasoning you thought that this must have been the way that this 
joint was made; is this not so? 

A. No, sir; Ido not know as I ever saw one made before or since, 

but I have mended pipes in that way that have sprung aleak. 
2766 X Q. 412. Then I understand from your last answer that 

you have now a distinct recollection that this joint was made 
in the way you have described ; am I correct in my understanding 
of it? 

A. I do not know the meaning of the word distinct; I wish to 
have it given to me. 

(Defendant’s counsel does so, and asks that the definition in Web- 
ster’s dictionary be read to witness.) 

(Notary reads definition.) 

—. No, sir; I have not a clear, distinct recollection. 

X Q. 413. Then the answers that you have made were made by 
reasoning, by analogy, and from your experience gained from mend- 
ing leaks in pipes; is this not so? 

A. No, sir. 

X Q. 414. Will you please, then, explain how you did answer as 
you did? 

A. I cannot explain any more than I have. 

X Q. 415. You have stated that the iron gas pipe was encircled 
by four sticks placed in the well; as I understand you, the object of 
those four sticks was to prevent the pipe from having a lateral 
motion at the top; am I correct? 

A. Yes, sir; to keep it from what I term from swaying. 

X Q. 416. After the lead pipe was attached to the iron pipe, as 
you have testified, will YOU Please now desenbe whether the lead 
pipe ascended perpendicularly up the well or whether it curved and 
then ascended up about the centre of the well, or what was its posi- 
tion in the well, if neither of the above are correct? 

A. Nearly perpendicular on the north side of the well 

X Q. 417. How was the pump atiached to the top of the lead 
pipe? | 
A. I could not say positively; I think it was seldered on. 

X Q. 418. How much above the surface of the earth surrounding 
the mouth of the well did the pump stand ? 

A. To the best of my recollection, I should say in the neighbor- 

hood of a foot and a half. 
2767 X Q. 419. There was a platform made of boards, laid on 
stringers over the well, and on top of this platform, about a 
foot and a half above it, was situated the pump, the lead pipe com- 
ing up through the platform, and over the platform was the wind- 
mill which operated the pump; is this not all so? 

A. I have no remembrance whether there was a regular platform 
or not of boards and stringers over the well; there was a sort of a 
box made of plank setting over the north side of the well, which 
the pipe came up through, and the pump on top of that; the pump 
was operated by the windmill. 
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X Q. 420. What kind of pump was it that was attached to the 
lead pipe and which was operated by the windmill? 

A. It was sort of a cylinder-shaped pump, about 2 or 2} inches in 
diameter, and I should think about 10 inches long. 

X Q. 421. That is, do you mean that the barrel of the pump in 
which the piston worked was ten inches long? 

A. Yes, sir; about 10 inches, I said. 

X Q. 422. Was the pump an ordinary cast-iron pitcher-spout 
pump, such as were used on cisterns and wells in those days? 

_A. No, sir; not the one that was attached to the windmill. 

X Q. 423. I have been asking you this morning all my questions 
in relation to the well after it was deepened by taking out all of the 
stones and digging it deeper, in September, as you have testified ; 
have you not so understood it? 

A. Yes, sir. 

X Q. 424. You have stated that the windmill pump cylinder was 
10 inches long; will you now describe how it was constructed other- 
wise—that is, the pump, giving its form and shape? 

A. It was round; it was all tight at the top, except where the 
piston rod came up through; that was as tight as you could have it 
and have it work well; occasionally the water would ooze out at the 
top; I think the discharge pipe was near the bottom of the cylinder 

of the pump. 
2768 X Q. 425. The pump was made in substantially the follow- 

ing manner, was it not? There was an iron evlinder about 
three inches in diameter and about ten inches long; on top there 
was a cap through which in the centre was a hole for the piston rod 
to work through; at the bottom of the cylinder there was another 
end piece, to which the lead pipe was soldered, having a clack valve; 
the movable valve attached to the piston rod was entirely solid, the 
same as the piston to a steam engine; near the lower end of the cy]- 
inder was an outlet, through which the water escaped. 

A. As to size, 1 think the diameter was from two to two anda 
half inches. ‘To the restof it I say, Yes,sir,except as to the piston. 
I never saw it, and I cannot say how it was constructed. 

X Q. 426. The pump operated as follows, did it not? The up 
strokes of the piston brought up the water; then, after the water 
had entered the cylinder, the valve over the lead inlet or supply 
pipe closed down, and the down stroke of the piston forced the water 
out through the outlet pipe nearthe bottom of the cylinder. Is this 
not so? 

A. I think it is. As I said, I never saw it taken apart and could 
not tell how it did work. 

X Q. 427. Is that as you remember that it worked ? 

A. Not as I remember, but as I think it worked. 

X Q. 428. After this outlet pipe left the bottom of the cylinder, as 
you have testified, where did it go to? 

A. I could not say whether it lay in a horizontal position with 
the pump and reservoir, or whether it descended to the ground and 
then to the reservoir. 

X Q. 429. Which way do you think it was? 
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A. I think it descended to the ground. 

X Q. 430. Then, as I understand you, the discharge pipe, after 
leaving the bottom of the cylinder, passed down to the surface of the 
ground, then along the latter over into the reservoir (which was 
nicely constructed in a circular form with water, lime, and stone), 
where it disciiarged in about the center of the reservoir. Am I cor- 

rect ? 
2769 A. Not wholy; no, sir. It discharged into the southeast 
corner of the reservoir, which was square, or nearly so, then 
leading from the cylinder to the reservoir. I think you are correct. 

X Q. 431. You saw this windmill pump watera great many times, 
and saw water come out of the end of the discharge pipe; was that 
discharge intermittent or continuous ? 

A. I never saw ita great deal; nu,sir. Usually Mr. Tallman used 
to go and see to it himself. Sometimes, if he had anything ‘else to 
do, he would send a boy, a cheaper hand than I was. I think it 
would fill the pipe when it was working. It would run a steady 
stream when the windmill was running. 

X Q. 482. What was about the size of the discharge pipe ? 

A. I should think about three-quarters.of an inch, but am not. 
positive. I think it was lead, but am not positive. 

X Q. 433. Do you know anything about the construction of that 
reservoir, as to the time it was constructed ? 

A. I think it was right along after the camp-meeting in 15859, as 
soon as it could be done. It was done at the same time the gas pipe 
was put in and the windmill erected. 

X Q. 434. You swear positively and unequivocally that the pump 
which was operated by the windmill was not within the dug well, 
but was over and above it a foot and a half or so. Is this so? 

A. Yes, sir. 

X Q. 435. In the construction of this reservoir did not Wm. E. 
Tallman manifest a great deal of care, and laid a pipe underground 
on the south side of it to take water into an adjacent field about two 
rods from it? 

A. Yes, sir; from the southwest corner. 

X Q. 436. You have stated and sworn that four pieces of boards 
were used to keep the iron gas pipe in position at top in the well. 
Did those pieces of boards prevent that pipe from settling down lower 
into the ground ? 

A. I do not think they would. 

X Q. 437. Then, so far as those boards were concerned, they did 
not hug the pipe sufficiently tight to prevent its settling, did 

they ? 
2770 A. No, sir; not if the ground was soft enough to let it 
settle. 

X Q. 438. The erection of this windmill and the building of this 
reservoir and this new and novel way of getting water attracted 
considerable attention in and about Preble and that vicinity at that 
time, did it not? 

A. It did; yes, sir. 


1072 WILLIAM D. ANDREWS ET AL, VS. GEORGE HOVEY. 


X Q. 439. And was there any attempt on the part of Wm. E. Tall- 
man to keep it a secret or enjoin any secrecy upon any one else ? 

A. None that I know of. 

X Q. 440. Was this method of getting water by the windmill and 
the other apparatus used there as public and as common a thing as 
it could possibly be? 

A. It was public, but, being common, it was so common that 
everybody knew it. 

X Q. 441. And don’t you remember, Mr. Getman, that Wm. E. 
Tallman, while he owned and was in possession of the farm, had 
such a pride in and took such an interest in this method of getting 
water that he took special pains to call attention to it? 

A. He did. 

X Q. 442. Mr. Getman, Moses T. Tallman, Abram Van Den Burgh, 
Geo. Way, Dewitt C. Callen, and Charles F. White and John 8. Cor- 
nue have all sworn in this case that the pump operated by the wind- 
mill was within the dug portion of the well. Are they all mistaken? 
A. I think they are. 

X Q. 4438. Is that as strong as you will put it? 
A. Yes, sir. 


Case adjourned until 2 o'clock p. m., at same place. 


Marcu 18, 1881—2 o'clock p. m,. 

Case duly called, pursuant to adjournment, and same parties 
appear as before. 

X Q. 444. What operated the pump—that is, what particular 
thing connected the pump with the windmill ? 

A. I think it was an iron pitman. 1 am not positive whether it 

was iron or wood, but think it was iron. 
2771 X Q. 445. How long was it? 
A. 1 could net say. 

X Q. 446. About how long ? 

A. It might be 10 or 12 or it might have been 15 feet. I could 
not say, and it might have been shorter. 

X Q. 447. How long was that windmill used, to your knowledge, 
there ’? 

A: Ido not know. It stood there when I came back from the 
war, in 1865, but whether it was used or not I could not say. 

X Q. 448. It was used from the time it was put up, in September, 
1859, until the 17th day of August, 1862, was it not? 

A. I think not. There was one circumstance that I call to mind. 
Mr. Ezekiah Klock went after his cows, and why I remember that 
circumstance, | was plowing for him on the north side of the road 
running east and west of the house. I left my watch at home in 
the morning, and my little boy came and sat on the fence. I asked 
him if he could go home and get my watch. He said he could and 
started off. Mr. Klock came along and said he had to go and get 
the cows and drive them to water, and he happened to look in the 
road and saw my little boy coming and said, There comes your little 
shaver. I said, Yes, sir; I sent him home after my watch; and he 
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said, I will go along and have some fun with him by making him 
think I am going to take it away from him. That about ended up, 
I think, our conversation. This was in the afternoon. 

X Q. 489. Did I ask you to give any reason, or did you volunteer 
the long answer you gave to the last question after having once an- 
swered it ? 

A. I volunteered to make the statement, connecting it with the 
answer. 

X Q. 490. Do you say positively that that windmill was not in 
successful operation after the year 1560? 

A. I do not; no, sir. 

2772 X Q. 491. About how many head of cattle obtained water 
there? 

A. I could not say ; sometimes more and sometimes less ; perhaps 
from 20 to 60. 

X Q. 492. Did you ever state that the well was from 16 to 18 feet 
deep ? 

A. I may have done so; I am not positive either way, whether I 
have or have not. 

X Q. 493. You have never been subpeenaed by having any sub- 
peena served upon you by the complainants in this case, have you ? 

A. No, sir. 

X Q. 494. You have seen a copper strainer and photograph in this 
vase, have you not? 

A. Yes, sir. 

X Q. 495. T now show you the original copper strainer, marked in 
this case as follows: Wm. D. Andrews e¢ ad. vs. George Hovey. In the 
circuit court of the United States, district of Iowa. Complainants’ 
Exhibit A. Original copper strainer presented to the witness, James 
B. Share, and to which his testimony relates. [L.S.] (S’g’d) H.J. 
Messenger, notary public, and ask you if it would be possible that 
that strainer could have been on the end of that iron pipe when you 
say that it is your impression that the iron pipe was driven. 

A. I do not think it could. 

X Q. 496. I now ask you to examine the upper end of the copper 
strainer and also the inner side of the bottom of the same, and ask 
you whether if the iron pipe had been driven, as you say it is your 
impres sion that it was, it would have been possible that the copper 

strainer could have been used at the bottom. 
2773 A. I do not think it could. 

X Q. 497. Then, taking your knowledge of this well, also 
your knowledge of well digging, I ask you for your opinion as to 
whether the theory that has been attempted to be dragged into this 
case, that that copper strainer was used on the end of that pipe in 
that well, is sound or false. 

A. Well, I can say what I have said before, that, in my opinion, 
it was not there, but it might have been ; my theory would be that 
it would be a bad one. 

X Q. 498. Then I understand from your last answer that, in your 
judgment and opinion as a practical man, leaving aside the question 
as to what the actual facts are, that the theory that that copper 
135—16 
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strainer was placed on the end of that pipe is not consistent with 
good sense or with practical mechanics in any form ; is this not so? 

A. I think it is; I think I have said it was my opinion it was not 
there. 

X Q. 499. I now show the section of sheet-iron tubing shown to 
you in your direct examination in-this case,and ask you whether or 
not it is not similar and of the exact size of the inside lining of a 
coal stove. 

A. I do not know as I have ever seen the inside of a coal stove 
but once, and I never examined that to see whether it had an inside 
lining or not. | 

X Q. 500. Will you swear and do you so swear that this cylinder 
is not the inside lining of a coal stove? 

A. No, sir; I will not. 

X Q. 501. Now, Mr. Getman, it is a fact, is it not, that you have 
learned from observation and experience that sheet iron of the 
quality of this cylinder appears to be of that, when immersed in 
water or in a damp place, — rusts away very rapidly ? 

A. It does, but not so rapidly as if it was in the earth and no 
water or dampness connected with it. 

X Q. 502. You have undoubtedly acquired knowledge of where 
this cylinder was pretended to be found and in that position it was 
in the earth, and at times covered and at times uncovered with 
water; now, I ask whether, in your opinion, it would not in that 

* _ position oxidize rapidly and soon perish. 

2774 A. I should think not in several vears. 
X Q. 503. Do you mean the word “several” in its ordinary 
common sense ? 

A. I might have put it numbers of years. 

X Q. 504. I wish to treat you fairly, Mr. Getman, and desire a 
frank, fair, honest answer, according to your judgment and opinion ; 
do you think now that this cylinder could have existed in that 
ground there over 21 years and be in its present condition ? 

A. I think it could, and even longer. 

X Q. 505. Have you had any experience as to the effect of water 
upon sheet iron ? 

A. Nothing more than some stovepipe I have seen in the mill- 
pond back of my house. 

X Q. 506. You stated on your direct examination that this cylin- 
der would operate as a guard to prevent the influx of sand and 
gravel to the injury of the valves of the pump; you now state that 
the iron pipe was on the north side of the well; I now ask you if the 
iron pipe went through the sheet-iron cylinder and drew water from 
it; there being no bottom in the cylinder, would it not draw more 
sand and gravel than if it drew directly from the well ? 

A. I do not know; I have had no experience of the kind. I do 
not know that the cylinder was ever in the well after the well was 
taken up. : 

X Q. 507. Supposing that the cylinder rested on the sand and 
gravel in the bottom of the well, would it not by its own weight 
gradually work its lower edge into said sand and gravel ? . 
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A. It possibly might a very little. 

X Q. 508. Then would not the action of the pump agitate the 
water more in the cylinder (it being smaller than the well) and stir 

up the sediment, sand, and gravel more than if the pump 
2775 drew water direct from the well? 
A. It might on the start, but after a little I do not think 
it would. 

X Q. 509. You have seen driven wells made with an iron pipe, 
the ordinary way, often, have you not? 

A. I have never seen them made; no, sir; I have seen them after 
they have been made. 

X Q. 510. Have you seen them after they have been made in 
Preble, in the vicinity where this windmill was? 

A. I have within half or three-fourths of a mile, I should think. 

X Q. 511. What was the size of the perforations used in those 
driven-well pipes, so far as you have observed ” 

A. They were in the earth and I could not see them, and never 
saw them. 

X Q. 512. You have seen driven-well pipe-points before driven, 
often, have you not? 

A. I cannot say that I ever saw one. 

X Q. 5138. From what you have seen of driven wells do they not 
pump sand and gravel for a time after being made, when the sand 
is pumped up and larger gravel and stones collect about the perfo- 
rations, and the well becomes clear? 

A. I think it is so, but I never came in contact with any of the 
wells to use them to any amount. 

X Q. 514. I inform you that the patent in this case describes only 
atube, open at its lower end and slightly contracted, not pointed or 
closed, and that wells are made in that manner, and ask you if such 
is the case, if, in your opinion, it was at all necessary that there should 

be any cylinder around the lower end of this iron tube. 
2776 A. You do not go quite far enough, whether you mean 

that well or driving it into the ground; in the well I should 
say it would not, | think, be necessary to put it in; I mean the 
Tallman well. 

X Q. 515. Then in your opinion, derived from practical observa- 
tion and experience, the theory that this sheet-iron cylinder was 
around this gas pipe in the Tallman well is not sound, but, on the 
contrary. is not in accordance with good sense or practical mechan- 
ics, and is therefore bad; is this not so? 

A. No, sir; it would have a tendency to keep the gravel and sand 

away from the pipe, but not necessary. 
2777 X Q. 516. You drove the sticks around there to fasten the 
pipe, as you say, and was down in the well; now, if this cyl- 
inder had been there would you not have seen. it and known that 
fact ? 

A. At that time I think I should; yes, sir. 

X Q. 517. What is your best judgment as to whether the cylinder 
was there or not? 
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A. At that time I should say it was not; I have said it before, 
and I say it now; at the time of putting in the pipe. 

X Q. 518. Would you also say that the cylinder was not there 
when you attached the lead pipe and wrapped it, as you have testi- 
fied ? 

A. Yes, sir; I think it was not. 

X Q. 519. Would you also testify that the copper strainer was not 
there when you put in the sticks and when you attached the lead 
vipe ? 

A. Well, I should think it was not in the well. 

X Q. 520. Was the pump attached to the lead pipe before the lead 
pipe was atiached to the gas pipe? 

A. I could not say. 

X Q 521. Was it soldered at the well or taken to a shop in 
Preble? 

A. I could not answer; Mr. Tallman sometimes done such things 
himself. 

X Q. 522. Did Mr. Wm. E. Tallman understand the art of solder- 
ing? 

A. I do not know whether he understood it or not; he sometimes 
went through the motions, such as mending tin pails, pans, and so 
forth. 

X Q. 523. Did he have the implements to solder with ? 

A. I do not know whether he had them of his own or not. 

X Q. 524. You have sworn that you went down into this well and 
made the joint between the iron pipe and the lead pipe after the 
iron pipe had been placed in position ; that being so, on reflection, 
must not the pump have been soldered to the lead pipe before the 
lead pipe was placed in position ? 

A. Not necessarily ; no, sir. 
2778 X Q 525. Was Wm. E. Tallman skillful enough to solder 
that pump onto that lead pipe while that lead pipe was in a 
vertical position ? 

A. He could do it after his manner of doing work, but do not 
think he could do a scientific job smooth and nice. 

X Q. 526. You are now about to quit this examination until 
to-morrow morning. Will you please not converse with nor hold 
any conversation with the complainants, or either of them, or their 
counsel, directly or indirectly, during the adjournment ? 

A. Not in regard to this case; no, sir; nor defendants’ counsel. 

Five o'clock p. m.—Case adjourned until to-morrow, March 19, 
1881, at 9 o'clock, at same place. 


March 19,1881, 9 o’clock a. m.—Case duly called pursuant to ad- 
journment, and same parties present as before. 


X Q. 527. After the putting of the iron gas pipe in the well was 
the lead pipe attached to it the same day or a subsequent day ? 

A. I could not say. 

X Q. 528. How many days was you around there on and off before 
the windmill and the pumping apparatus was all perfected and fin- 
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A. I could not say the number of days; perhaps a week or a little 
less. 

X Q. 529. During that time did you see this cylinder in the well 
and inside of it this iron pipe? 

A. I cannot say that I did or did not. 

X Q. 530. What is your best recollection as to it? 

A. I do not remember now of seeing it. 

X Q. 531. After the windmill had been set up and the pump put 
in operation did you pay any attention to it after that? 

A. Very seldom got there unless I was near there to work and 
became thirsty and went there to drink. Sometimes when I was 
near there to work in 1859 Mr. Tallman would say go and oil the 

machinery operated by the windmill. 
2779 X Q. 5382. Who did the carpenter work about the well and 
in the erection of the windmill ? 

A. Abram Van Denburgh bossed it; I assisted. 

X Q. 583. Is Abram Van Denburgh now living and is he the 
same person whom, as you understand, has been sworn on the other 
side in this case? 

A. He was living on Thursday ; I saw him in this place. He is 
the same one that was sworn, as I understand. 

X Q. 534. How was the box made upon which the pump stood ? 
Please give a description of its size and the size of the materials of 
which it was made; if it covered all the mouth of the well; and, if 
not, how the rest of the mouth of the well was covered. 

A. There was two pieces of plank about 16 inches long placed 
upright at each end, about 20 inches apart on inside, and on top 
was a piece of plank about two feet long, and then there were two 
pieces of board nailed on the sides to the two upright pieces first 
described. It formed a four-sided box without a bottom. This box 
sat on the north side of the well, on the walls of the well. The 
balance of the well, about two-thirds or thereabouts of the mouth 
of the well, was covered with common, loose, hemlock boards. 
These upright plank were from 12 to 16 inches wide. 

X Q. 535. Did the bottom of the windmill pump have a flange 
or anything to fasten it to the box? 

A. I think it was either a flange or ears with holes in to fasten it 
with serews. 

X Q. 536. Then, as I understand you, the box had no bottom and 
rested only on about 3 or 4 inches of the bottom ends of the two- 
inch planks on a cobble-stone wall. Am I right in this? 

A. No, sir. The box rested, nearly the whole of it, on flat stones 
which the well was finished up with. 

X Q. 537. You have stated that the lead pipe ascended perpen- 
dicularly through the well. You have also stated that it was within 
two or three inches of the north side of the wall. Now you have 
stated that the box had no bottom and that it rested partly on the 

lower ends of the two upright planks. You have stated that 
2780 those planks were from 12 to 16 inches wide. You have 
stated that the box rested only upon the stones of the wall of 
the well. I now ask you if there was not four or five inches in 
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width of the south side of those two upright planks which projected 
over the walls of the well and had no support. Please answer di- 
rectly. 

A. I stated that the pipe was nearly perpendicular ; not perpendic- 
ular, but nearly ; I think I stated that the pipe was from two to four 
inches from the wall of the well and the plank standing on the well, 
the wall being round or nearly so; nearly all of the lower end of the 
upright plank stood on the wall or nearly so. 

X Q. 538. The box upon which the pump stood was not braced or 
fastened in any other way than by simply resting on the wall, as 
you have described. Is this not so? 

A. Yes, sir; it was braced, the scantling or joist ranning from the 
box to the bridge-tree of the windmill; I think it was braced, run- 
ning from the windmill frame to the box ; there were only two board 
braces, I think. 

X Q. 539. How much water was there in the well when the iron 
pipe was put in? 

A. Two feet, or nearly that; not much odds either way, more or 
less. 

X Q. 540. After the well had been deepened, in September, as you 
have testified, how long did it stand before the windmill was put 
up and set in operation ; also before the iron gas pipe was put in ? 

A. It was between two and three weeks. 

X Q. 541. Where do you understand Wm. E. Tallman got the 
iron gas pipe? 

A. I think he got it at Mr. Geo. Murray’s, Sr., in Homer, but I am 
not positive. 

X Q. 542. What makes you think so? 

A. Being the nearest hardware store, he always went there for 
small articles, unless he happened to Syracuse. 

X Q. 543. Did they have gas in Homer and Cortland then, so 
there would be a call for gas pipe there? 

A. I do not know as they did; | think they built the gas works 

that same season, but am not positive. 
2781 X Q. 544. Where was the piece of gas pipe used in this well 
| perforated and pointed as it appears? Give your best knowl- 
edge and information upon the subject. 

A. I think it was done at John Earle’s shop, in Preble village, but 
I am not positive where it was done; it might have been done in 
his own shop. 

X Q. 545. Do you swear that Geo. Way did not punch it or per- 
forate it as it appears and sharpen it ? 

A. No, sir; I do not swear positively that he did not; he might 
have done a portion or all of it, as it appears it was done by two or 
three different-sized punches. 

X Q. 546. Do you understand that Wm. E. Tallman got this gas pipe 
from Syracuse, and that it is charged upon the books of the railroad 
company ? 

A. I do not know that there is such a charge, and I do not know 
that he got it there, and I do not know that I ever heard that he got 
it there, or that there was such a charge on the railroad books. 


“= 
” 
. 
' 
~~ 


7. 
~~ 


d----v J 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1079 


X Q. 547. Have you heard or do you understand that there is a 
charge on the railroad books as to the windmill ? 

A. Not as to the windmill; I heard J. D. F. Woolston say there 
was a charge for hardware somewhere from June to August, 1859. 

X Q. 548. In redigging this well in September, 1859, as you state, 
did you use a curb to prevent it caving or not? 

A. No, sir; I did not. 

X Q. 549. Then you took all the stones out and redug the well 
two feet deep, making fourteen feet and over in all, without any curb 
to prevent its caving; then stoned it up again and completed it all 
in one day; is thisso? Please answer directly. 

A. We dug it a little over three feet, and dug it all inside of one 
day without any curb; it was about fourteen feet deep. 

X Q. 550. Have you not stated to various parties before the well 
was uncovered and examined that it was eighteen feet deep? 

A. I think I stated it was from sixteen to eighteen feet deep. 
2782 X Q. 551. About what time in July or August was it the 
well became dry ? 

A. I could not say positively ; somewhere the last of July or first 
of August. It might have been earlier and it might have been later. 

X Q. 552. How did you sink the cylinder into the well at that 
time ? 

A. I took the cylinder and a cup or basin—and I do not know 
which—and went into the well and scraped the sand and gravel with 
the dish, dipped it out into a pail which Mr. Tallman drew out, all 
the time pressing the tube downward. When I came to a stone I 
could not loosen with the dish I took my hands and threw it out. 

X Q. 553. Was thesurface of the earth in the well at that time as 
low as the bottom side of the wall in the well, and was the well then 
dry, and how deep was the cylinder sunk in the bottom, and how 
much water did you get in the cylinder ? 

A. The earth surface was on a level of the bottom of the wall. I 
think there was a little water in—not more than enough to wet the 
soles of a man’s boots, and I think we settled the cy linder about 12 
inches, giving about 12 inches of water. 

X Q). 554. Did you put a board across the top of the evlinder and 
rest your knees upon it and force it down in that way, removing the 
earth with a dipper or basin upon the inside ? 

A. I do not know whether I puta board upon it or not. I used to 
press it down, and took out the gravel and sand upon the inside. 

X Q. 555, Which month—J ily or August—do you say that you 
did this ? 

A. I could not say which month it was. 

X Q. 556. Did the well then continue to furnish water for the pur- 
poses required after the sinking of this tube until the well again 
became dry in September? 

A. I think it did until the very last end, just before taking up. 

X Q. 557. You could not write or read to amount to anything 

until you went into the army, could you ? 
2783 A. I could not write much—no, sir. I could write my own 
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name, and that was about all. It was very difficult for me to 
read writing; I could read print tolerably fair. 


11.30.—Case adjourned, on request of defendants’ counsel, until 
1.30 p.m. 


1.30.—Case duly called, and same parties appear as before, and 
case held open until 1.45. 


X Q. 558. Until about three years ago your attention had not been 
called to the Tallman well from 1859 until then, had it? 

A. Three or four years ago; no, sir. 

X Q. 559. When your attention was called to it then was your 
mind vague as to it and your recollection indistinct ? 

A. It was at that time; yes, sir. 

X Q. 560. Did you not state to Mr. Palmer and me that the well 
was not redug; that it was near camp-meeting time, and that, for 
reasons Which you assigned, the pipe was driven in the bottom of 
the well? 

A. No, sir; I think I did not. 

X Q. 561. Is that as strong as you will put it? 

A. I willsay I did not state so. 

X Q. 562. Did you not state that that statement was also in the 
affidavit which you gave Parsons? 

A. No, sir. 

X Q. 563. Have you seen the complainant, Wm. D. Andrews, here 
at this examination ? 

A. Yes, sir; I saw him here in the office yesterday, and I saw him 

at his room a few minutes to-day. 
2784 X Q. 564. Has your talk with the complainants’ counsel 
and the complainants and others brought back to your mind 
the subjects upon which you have testified, “whereas three or four 
years ago they were vague and indistinct, as you have sworn ? 

A. Somewhat ; yes, sir. 

X Q. 565. Have you not stated to me that such was the fact ? 

A. Yes, sir. 

X Q. 566. And that answer is true, is it not? 

A. Yes, sir. 

X Q. 567. Did not the complainant, Noah J. Parsons, come often 
to your place last summer and fall, and did he not at one time come 
there between 12 o’clock at night and daylight and get you up? 

A. I think I saw him in Preble twice or three times and once in 
Homer. He never came after me after 12 o'clock at night; he came 
after me one evening about 8 o’clock. 

X Q. 568. How many conversations have you had with him upon 
this subject; is it a great many ? 

A. Not many; only what I have talked with him here. 

X Q. 569. How many interviews have you had with Matthias Van 
Hoesen, who is acting in behalf of the complainants in this case, 
and have you ever received or had any promise, directly or indi- 
rectly, of any money from him? 

A. I do not know, but I have had one or two interviews with him, 
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very short. I have never received any money from him nor had 

any promise of any from him or any oneelse, except my witness 
fees. 

2785 X Q. 570. How many interviews have you had with Milo 
Goodrich on this subject, and where did they take place, and 

who was present? 

A. Ido not recall but four just now; they took place at Mr. 
Goodrich’s room at the Messenger House. Mr. Eben Daley was 
present one evening, last September, I think, and Mr. Hurlbut. I 
do not know whether Mr. Parsons was present at that time or not. 
I think that Matthias Van Hoesen was there, also; it was in the 
fore part of the evening; it lasted a half of an hour or an hour—I 
could not say, I did not watch the time. The next time I cannot 
give the month, but think it was probably in October, 1880; it was 
somewhere from 10 to 11 o’clock in the evening; Mr. Goodrich and 
myself were present; the interview was very short; the other two 
were in this present month; one was in the forenoon, the other two 
or three days after, in the evening; the first one was the first day of 
the month, and the other the same week before Mr. Goodrich went 
home; the first one Mr. Goodrich and I were alone, and the second 
one Mr. Parsons was in, I think. 

X Q. 571. How many interviews have you had with Mr. Wm. D. 
Andrews, when, where, and who was present, and how did you come 
to have the interviews and who came after you, and how long did 
each interview last? Also I require the same answers with reference 
to Geo. L. Waters, Eben Daley, and any other person in behalf of 
the complainants not already mentioned. 

A. I do not recall but two that I have had with Mr. Andrews; 
one was near Preble village. I was at work on a dwelling-house, 
and I think he and Mr. Parsons drove up, and whether there was 
any one else in the wagon or not, I could not say; this was last fall 
some time; | could not give the date; the timespent there would 
not exceed five minutes. The next one was to-day. Mr. Parsons 
came in the office here, and asked me to come down to the Messen- 
ger House during the adjournment for dinner; perhaps I was in there 
10 minutes before my going to my dinner; and as to Mr. Waters, I 
do not know as I have ever held an interview with him, only what 
we have talked here in the office, or Eben Daley, or any other 

man. 
2786 X Q. 572. You have knowledge that this well was being 

exhumed, and also had knowledge that it was being done by 
the Mr. Parsons, the complainant ; have you not been present at the 
well, looking at it and measuring it and seeing it measured and 
talking about it, while Parsons was there and other persons whom 
the complainants have used in this case? If so, state how you came 
to be there, who were there, the dates of the different times you were 
there, and the length of time spent there on each occasion. 

A. I knew nothing of it until it was all done; I went there by 
myself one Sunday morning early to see what had been done. That 
was the first | knew of the well being filled up; [supposed the well 
was open. The next time was in September, in the fall, I think; I 
136—16 
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would not be positive; Mr. Parsons, Mr. Matthias Van Hoesen, Mr. 
Eben Daley, Mr. John Haviland drove up to-Mr. Carr’s house, w ‘here 

I was at work, about or nearly 5 o’clock in the afternoon ; Mr. Par- 
sons asked me to go down with them to said well; we got down 
there, and we found Mr. Thomas Ballard, Mr. James Share, and Mr. 
Wm. D. Andrews there at the well; Mr. Parsons asked me to go into 
the well and see if the dirt had been removed any below the bottom 
of the stoning of the well; I did so, and also looked to see if I could 
find a hole where a pipe had been driven or any soft ground; I 
could not find ths at the ground at that time was any lower than the 
stoning or any hole nor any place softer in one place than another ; 
I think that is about all I did in regard to the well. 

X Q. 5723. Have you not stated to me that you could not possibly 
tell why Wm. E. Tallman should go to the trouble and expense of 
getting the gas pipe prepared by perforating and pointed it, as it 
appears, simply for the purpose of putting it In an open well and at- 
taching a lead pipe to it, as you have testified ? 

A. L think I answered a question that Mr. Suggett asked me ; 
what Mr, Tallman’s object was of getting the gas pipe and attaching 
it to the lead pipe in the well, I told him that I did not know; that 
he did not always tell his business or what he was going to do to 

men that he employed. 
2787 X Q. 573. Can you assign a single reason for this peculiar 
arrangement of putting in an iron gas pipe, as you have tes- 
tified, into that well, and att: ching a lead pipe to it in the manner 
you have sworn to? 

A. I cannot, unless, as I have stated before, it was put in the 
ground a little to steady the bottom of the pipe. 

X Q. 574. Then I understand from your last answer that the lead 
pipe was not used in the bottom of the well because it was so soft 
and pliable that it could not be driven into the bottom of the well 
for any purpose ; is this so? 

A. I have not said that lead pipe could not be used there ; I think 
it could be used there by driving a hole in the ground; the lead 
pipe could not be driven very well. 

X Q. 575. You evidently, Mr. Getman, do not understand my 
question ; is it a fact that iron gas pipe, perforated and pointed, as 
it appears, was used there, as you i have testified ? Now, was that iron 
gas pipe used there because lead pipe could not be driven upon, as 
you understand ? 

A. The gas pipe was there, but could not say that it was there be 

vause lead pipe could not be driven upon; as I said before, I do not 
know his object in putting it there. 

X Q. 576. In C. Q. 573 you were asked to assign a single reason 
why the gas pipe was used. You answered, “I cannot, unless, as I 
stated before, it was put in the ground a little to steady the bottom 
of the pipe.” Can you now assign any other or different reason for it? 
If so, do so. 


A. I cannot. 
X Q. 577. Until you were interviewed and questioned upon this 


subject, was not the whole subject so vague and indistinct in your 
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mind that you stated that there was a thread upon the upper end of 
the gas pipe? 

A. I did make that statement, and I think now there was one 
until the pipe was cut off by Moses T. ‘Tallman and Samuel Sleeth, 
as they told me they had done. 

X Q. 578. Then at the time the pipe was used there in the 
2788 well in 1859, and so far as you know, there was a screw thread 
upon its upper end; I mean the gas pipe; is this not so? 

A. I think there was. 

X Q. 579. Upon reflection, now, have you any doubt that such 
was the fact? 

A. I have not, although I will not be positive either way. 

X Q. 580. Are you confident to such a degree that you cannot 
possibly be mistaken that the windmill pump was not down in the 
dug portion of the well? Please answer directly. 

A. I am contident that it was on top of the well; on top of the 
box. 

X Q. 581. John D. F. Woolston was station agent there at Preble 
in 1859 or worked there, and there was another windmill put up 
under his direction shortly afterwards in Preble, was there not? 

A. He was station agent or worked there at some time; I do not 
know whether it was at that timeor not; some time since 1865 there 
was one erected north of. Preble depot, on a line of the Syracuse, 
Binghampton, and New York railroad; that is the only one | call 
to my mind now. 

X Q. 582. If John D. F. Woolston should swear in this case that 
that pump was down in the well, knowing him to be a very intelli- 
gent and upright man, would it make you doubt your memory as 
to what you have sworn to in this case ? 

A. No, sir; it would not. 

X Q. 583. Then you would not believe him, would you? Please 

answer yes or no. 
2789 A. Yes, sir; I would; Ishould think he would be mistaken 
in regard to that pump being in the well. 

X Q. 584. Question repeated and a direct answer insisted upon. 

A. Same answer as before. 

X Q. 585. Do vou refuse to answer the question—yes or no? 

A. I have answered once that I would believe him. 

X Q. 586. Would you also believe him if he should swear that 
the well was dry or very nearly dry when he looked into it in 1859 
or 1860—saw the pump down the well operated by the windmill 
and water being pumped into the reservoir ? 

A. If he should swear to it I should have no reason to dispute 
him myself. 

X Q. 587. Question repeated ; please answer yes or no, without 
equivocation or dodging. 

X. Q. 588. You have heard the contemptible objection of Wm. D. 
Andrews, who made it; you have also heard remarks that he has 
made in your presence ; you have testified in this case that John D. 

F. Woolston was an honorable, conscientious, upright, and 
2790 intelligent man; you have gone so far as to testify positively 
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from his diary; I now ask that X Q. 586 be re-read to you, and 
insist upon a direct answer—yes or no? 

A. I cannot answer the question any different than I have. 

X Q. 589. Do you refuse to answer the question, yes or no? 

A. I do. 

X Q. 590. Mr. Getman, that there may be no doubt, would you 
or would you not believe John D. F. Woolston if he should so swear ? 
Please answer directly, and if you refuse to answer directly, say so. 

A. I cannot make any different answer to the question than I 
have; I do refuse to answer directly. 

2791 4.30.—Case adjourned until 100’clock a. m., March 21, 1881, 
at same place. 


10 a. m., March 21, 1881.—Case duly called and same parties ap- 
pear as before, and case held open. 


March 21, 1881, 2.35.—Case called and same parties appear as be- 
fore, and redirect examination by Geo. L. Waters. 


R. D. Q. 1. In answer to cross-question 571 you stated that you 
went down into a well after it had been exhumed on one Sunday 
morning; state whether or not that is the same well at which the 
windmill was erected and the same one which you deepened in the 
fall of 1859. 

A. I did not go into the well; I said I went to the well; it was 
the same well at which the windmill was erected, and which I dug 
and redug. 

R. D. Q. 2. The counsel for the defendant has made inquiry as 
to the number of occasions in which you have talked with com- 
plainants’ counsel in relation to the well in question ; on how many 
occasions have you been approached by the defendant's counsel, 
John W. Suggett, and interviewed in relation to this well? 

A. I think there were three in Preble; I do not recall any more 
there; we have talked a few times here in the village; how many I 
could not say. 

R. D. Q. 3. Preble, the place where the interview occurred, 
about 10 miles distant from the home of defendants’ counsel, Mr. 
Suggett, is it not? 

A. That is what it is called; yes, sir. 

R. D. Q. 4. How many interviews have you had on the subject of 
this well with the defendant’s counsel, Mr. Palmer? 

A. Mr. Palmer, I think, was with Mr. Suggett in Preble twice ; 
I think I had an introduction to him; I think likely I did, but I 
have forgotten. 

R. D. Q. 5. Have you ever been interviewed by the defendants’ 
solicitor, Jed. Lake, Esq., on the subject of this well ; and, if so, how 
many times? 

A. I believe I have once, in Preble. 
2792 R. D. Q. 6. You have been interrogated by the defendants’ 
counsel as to the amount of inoney w vhich you have received 
from the complainants in this case; have you ever received from 
the complainants or from any one in their behalf, or have the com- 
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plainants or any one in their behalf promised to pay you, any sum 
of money whatever except the regular fees for attendance and for 
traveling expenses? 

A. No, sir. 

R. D. Q. 7. Have you received some money from the defendants ? 

A. No, sir; nothing, only subpeena fee once. 

R. D. Q. 8. Were you once subpcenaed by them and came to 
Cortland to testify in this case, and then not put on the stand? 

A. I was subpeenaed, and came here and was not sworn. 

R. D. Q. 9. You have testified, in substance, on your cross-ex- 
amination that persons were attracted to this well by reason of the 
newness and novelty of its construction; was there anything new 
or novel in its construction, to your knowledge, except the wind- 
mill and its attachments? 

A. No, sir. 

R. D. Q. 10. Was there any other windmill in that vicinity at 
that time? | 

A. Not to my knowledge. 

R. D. Q. 11. One of the witnesses in this case has testified that 
Jeff. Getman assisted in the sinking a well; state whether or not 
you are sometimes familiarly called by the name of Jeff. Getman. 

A. Most everybody calls me that when I am at home. 

R. D. Q. 12. And have you ar not been thus called by your friends 
and neighbors since and before the year 1859? 

A. Yes, sir, with the exception of my mother and my first 

wife. 
2793 R. D. Q. 18. You have stated on this examination that you 
have been accustomed to the digging of wells to some con- 
siderable extent; will you please to state whether or not you ever 
dug any well for Wm. E. Tallman subsequent to the time you deep- 
ened the well at which the windmill was erected ; and, if so, when 
did this occur? 

A. I think I did dig one; I think in the last of November or 
tirst of December, 1860; it was cold weather, and quite consider- 
able snow on the ground before I got it completed. 

R. D. Q. 14. Where did you dig the well mentioned in your last 
answer? 

A. In the barn-yard on Wm. E. Tallman’s farm, at Preble. 

R. D. Q. 15. Where is this barn-yard located, with reference to the 
windmill well ? 

A. About one-half of a mile, or little more; nearly east. 

R. D. Q. 16. And was it or not located on the same farm as the 
windmill well? I mean, when I[ use the term “ the windmill well,” the 
well at which the windmill was erected, and which you redug in 
the year 1859. 

A. Yes, sir; on the same farm, in 1859 and 1860. 

R. D. Q. 17. Under whose directions did you act in the construc- 

tion of this well in the barn-yard ? 
2794 A. Wm. E. Tallman employed me to do it. 
R. D. Q. 18. What kind of a well was it? 
A. It was a job well; an ordinary dug and stoned well. 
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R. D. Q. 19. For what purposes was it used ? 

A. Watering stock in the winter season. 

R. D. Q. 20. Was there not a creek in the near vicinity of this 
well? 

A. There was, and also a mill-pond. 

R. D. Q. 21. What, then, was the necessity of a well at that point 
to water the stock ? 

A. To keep the stock from getting onto the ice, slipping and 
hurting them, and breaking through into the mill pond and drown- 
ing, and driving into customers’ sleighs and wagons as they would 

ass the mill sheds to go to the river for water. 

R. D. Q. 22. How was water drawn from this well ? 

A. It was what we used to term a box-pipe pump, geared by a 
shaft running from the grist-mill to the barn, pumped by water. 

R. D. Q. 28. Did Mr. Wm. E. Tallman, at the time you con- 
structed this barn-yard well or at the time you were about to cun- 
struct it, say anything about making a well at this point by driving 
a tube into the earth? 

A. Not to my knowledge. 
2705 R. D. Q. 24. Did or did not Mr. Wm. E. Tallman at any 
time ever, to your knowledge, claim to have made a well by 
the driving of a tube into the earth ? 

A. No, sir. 

R. D. Q. 25. Who was occupying the farm at the time you dug 
the barn-yard well? 

A. Ezekiah Klock. 

R. D. Q. 26. On your cross-examination you mentioned a mistake 
which you made upon your direct examination as to the date of the 
commencement of the camp-meeting in the year 1859; from what 
memorandum did you obtain the date of the commencement of that 
camp-meeting? 

A. J. D. F. Woolston’s diary. 

R. D. Q. 27. Have you that diary here ? 

A. I have. 

R. D. Q. 28. Will you turn to that diary and see when that camp- 
meeting was ? 

A. According to this diary, it commenced Sept. 7, 1859. 

R. D. Q. 29. Please to read the entry in that diary on Sept. 7, 
1859. 

A. Witness says I can’t read the whole of it (and complainants’ 
counsel hands the diary to notary and requests him to copy the 
entry of Sept. 7. 1859). 

Notary copies as follows: 

“Helped J. White cover and shingle his barn until supper; 
sawed wood and churned ; went to depot in eve and made reports 
for M. M. Out; also went down to camp-meeting; came home 
with E. and others; white frost in the morning cool and cloudy a. 

m.; warmer p.m; Mary Woolston married ; thinking.” 
2796 R. D. Q. 30. Will you now please to briefly explain how 

you came to make the mistake on your direct examination as 
to the commencement of this camp-meeting. 
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A. Iasked Mr. Woolston, knowing that he had a diary, if he 
would let me take it toget the date; he said he would; I asked him 
to mark the date of the commencement of the camp-meeting, as I 
did not want to peruse his writing; he said there was nothing in it 
but what I or any one else might see; I said, Please mark the date 
of the commencement of this camp-meeting, so that I will know 
without looking; he did so and made a mistake, and marked the 
14th instead of the 7th, turning down a leaf, making a mistake 
himself, and I, not being a scholar, did not notice it. 

R. D. Q. 31. In answer to X Q. 365 you testified in substance that 
when you said the camp-meeting was on the 14th day of Sept., 1859, 
that that answer was false; did you or not intend when you testified 
as you did on your direct — that the camp-meeting commenced 
Sept. 14 to make a false statement ? 

A. No, sir; I did not. 


5 o'clock p. m., March 21, 1881.—Case adjourned until 9 o’clock 
a. m., March 22, 1881, at same place. 


9 o'clock a. m., March 22, 1881.—Case duly called and same par- 
ties present as before, and case held open until 9.35. 


2797 R. D. Q. 32. At the time the windmill was erected, in 1859, 
how much water was there in the well? 

A. I could not say positively, but think somewhere about 2 feet. 

R. D. Q. 33. State whether or not after the erection of the wind- 
mill you ever knew the well to be dry. 

A. I never did. 

R. D. Q. 34. State whether or not there was any other means em- 
ployed to draw water from this well after the erection of this wind- 
mill? 

A. There was a cast-iron pitcher pump in there worked by hand. 

R. D. Q. 35. When was that put there ? 

A. It was put there in the first commencement of the digging of 
the well or the first making of the well. 

R. D. Q. 36. Was it put there before the windmill was put up? 

A. It was. 

R. D. Q. 37. How long did it remain there ? 

A. From that time up until August 17, 1862. 

R. D. Q. 38. For what purpose was it used? 

A. In the summer of 1859 pumping water for stock up until the 
time the windmill was put in; from that time up until August 17, 
1862, used for pumping water for laboring men for drinking pur- 
poses. 

R. D. Q. 39. How was the water conducted from the well to the 
pump? 

A. By a lead pipe. 

R. D. Q. 40. When you visited this well, in the fall of 1880, as you 
have certified, state whether or not it had the same general appear- 
ance, except as to the absence of the windmill and pump and at- 
tachments, as it did at the time of the erection of the windmill, in 
1859? 
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2798 A. It did, with the exception that the top of the stone-work 
was taken down. 


Redirect examination here closed and recross-examination com- 
menced de bene esse by John W. Suggett, Esq., counsel for the def’ts, 


R. X Q. 1. Since the cross-examination was closed,on Saturday 
afternoon last, have the complainants and their counsel, in the ab- 
sence of the defendants and their counsel, read to you parts of the 
record and talked with you about it and reasoned with you upon it? 

A. They have read a portion of the testimony; yes, sir; but have 
not talked or reasoned with me. 

R. X Q. 2. If they did not reason with you in reference to it, or 
talk with you about it, why did they read it; was it simply for 
amusement ? 

A. Mr. Waters said he would like to read it over to me to see if 
there was anything I wished to change or explain. 

R. X Q. 3. And do you swear positively that during the reading 
it fover that neither Mr. Parsons and Mr. Waters or either of them 
talked with you in reference to the answers you have given ? 

A. I do, they did not. 

R. X Q. 4. Did I not appear here this morning at 9 o’clock to pro- 
ceed with this examination, when I was requested to leave the room 
while the testimony was being read to you by Geo. L. Waters, which 
I did? 

A. Yes, sir. 
2799 R.XQ.5 
ation 
2800 R. X Q. 6. Before Geo. L. Waters, Esq., confessed to having 
altered the record did he in an insulting and angry manner 
accuse me of altering it. Please answer directly ? 

A. I do not know as I heard Mr. Waters. I heard Mr. Parsons 
say Mr. Suggett’s clerk did it when he had the record over there, if 
it was done. 

R. X Q. 7. Will you swear that Mr. Waters did not accuse me of 
ie the record ? é 

{ will not. 

Rt X Q. 8. You have stated upon your redirect examination that 
you were deceived when you swore positively to the date when the 
camp- meeting commenced by reason of the leaf being turned down 
in the wrong “place; do you mean that you were guided in opening 
the diary by the way in which the corner of the leaf turned down 
turned in—that is, did the corner of the leaf turned down turn in at 
the wrong date ? 

A. The wrong leaf was turned at the wrong date; it should have 
been turned to ‘Wednesd: ay, Sept. 7, instead of Sept. 14, 1859, to get 
the Monday previous. 

R. X Q. 9. This diary from which you have been testifying is an 

ordinary pocket diary, about six inches by 3 inches; it has 3 
2801 days to a page, and Monday the 12th is on the page contain- 
ing the turned-down corner, is it not ? 


You have stated upon your redirect examin- 
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A. Yes, sir; the corner turning opposite to the page where it was 
on the same leaf on the opposite side of the leaf on which was Mon- 
day the 12th. 

R. X Q. 10. If the other leaf containing the date of Sept. the 7th 
had been turned down would it not have turned over the date so 
as to partially hide it, and as the book lies open, as turned down by 
Mr. Woolston, is not Sept. the 7th presented to view plainly? 

A. It would and it is; if the leaf had been turned down as large 
as over Sept. 7 as it was over Sept. 13 it would pretty much hide 
the day of the week. 

R. X Q. 11. I now show you a piece of paper with the arrange- 
ment of this diary upon it, with one corner marked as being turned 
down, and ask you if it is not substantially a correct representation 
of the make-up of the diary, showing how the corner was turned 
down, is it not? 

. A. It is the page of Wednesday, Sept. 7,and the page of Saturday, 
ept. 10. 


Sketch of two leaves of J. D. F. Woolston’s diary showing how cor- 
ner was turned over, &c., and returned with this witness’ depo- 
sition, March 22, 1881, (S’g’d) William D. Tutle, notary public. 


Sept., Wednesday, 7, 1859. Sept., Saturday \. 10, 1859. 
| Part 
\ turned 
\ down. 
\ 


~ 


\ 
Thursday, 8. Sunday, 11. X 


Friday, 9. Monday, 12. 


i 


| 
| 


2802 Sketch of the two leaves of the diary shown to witness 

here marked “Sketch of two leaves of J. D. F. Woolston’s 
diary showing how corner was turned over, &c.,” and returned with 
this witness’ deposition March 22, 1881, (S’g’d) William D. Tuttle, 
notary public. 


R. X Q. 12. Will you now please detail all the conversation that 
you had with Jed. Lake, Wm. E. Hunt, Irving H. Palmer, and 
myself, or either of us, at the time we met you in Preble on Sunday, 
commencing and proceeding in the regular order in which it 
occurred? State the conversation with each and mention the 
names and do not omit anything. 

A. I would if I could. I did not charge my mind with it, there- 
fore it is impossible for me to do it. 

R. X Q. 13. Do it as near as you can remember ? 

A. I cannot remember the conversation any more than I have 
gy about my going home and getting my dinner and about the 
girl. ° 
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R. X Q. 14. Is that all the conversation you can remember ? 

A. Yes, sir; questions were asked me and I answered them. 
What they were I cannot remember. 

R. X Q. 15. Were the answers which you made on that occasion 
true? 

A. That was my intention—to give truthful answers. 

R. X Q. 16. Give all the conversation that occurred between you 
and Mr. Palmer and myself, or either of us, when we interviewed 
you the first time and showed you the iron pipe, or the substance of 
it, as you remember it? 

A. I cannot, only in regard to the pipe. They asked me to givea 
description of it. I done so by saying it was a piece of gas pipe of 
an inch and a half or 2 inches diameter, battered up at one end, 
with holes punched or drilled in it and dented by being punched. 
They asked me if I should know the pipe if I should see it, and I 
told them that I thought I should. One of them, I do not know 

which one, said, “Shall we show him the pipe?” The other 
2803 one says, “ Yes.” I don’t know whether they had it on the 

seat of the wagon between them or under the seat. They 
pulled it out, and I said it was the same piece of pipe or one similar 
to it, and may have said I should have known it anywhere. 

R. X Q. 17. What time of the year and what year were Mr. Palmer 
and myself there when we showed you the pipe the first time, and 
are you confident that we had a wagon ; and, if so, how confident 
ure you ? 

A. I would not say whether it was in the year 1878 or 1879; it 
was late in the fall or fore part of the winter, and I am confident 
they had a wagon, for I rested my hand on the wheel on the off-side 
of the wagon. 

R. X Q. 18. Have you not just stated that you are as positive and 
confident that we had a wagon on that occasion as that you are now 
living? Is this not so, and is it not true? 

A. Yes, sir. 

R. X Q. 19. After seeing you on that occasion did I see you again 
until [ subpcenaed you in February, 1880? 

A. I do not know as you did. I do not know whether you sub- 
pcenaed me in February or January, 1880? 

R. X Q. 20. Did I serve a regular written subpcena upon you at 
that time? 

A. It was a written subpeena. I do not know whether it was regu- 
lar or not. I am not posted in that business. 

R. X Q. 21. Did you tell me when I served the subpcena upon 
you that you would not come? 

A. I think I did not. 

R. X Q. 22. Will you swear that you did not? 

A. I will, sir; I will say that my wife said I would not go if I 
were you. 

R. X Q. 23. Did vou then state to me that I had not paid you 
enough for coming, and that you did not know whether you would 
come or not? Please answer directly. 
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2804 A. I think I asked Mr. Suggett the question if that was 

enough, as I did not know whether it was or nov. I think he 
said that it was. I told him I had to draw some wood to Cortland; 
I would let my hired man drive down with a load and I would come 
with my horse and cutter and be there on time, and did so. We 
had no talk at that time relating to the driven well or the Tallman 
well; he simply subpcenaed me and went out. I cannotsay whether 
you was with horse and cutter or horse and wagon, but, my atten- 
tion being called to the matter, I think you was afoot. 


Case adjourned at 12 m. until 2 o’clock p. m. 


2 o’clock p. m—Case duly called and held open until 2.20 and 
then case resumed. 


R. X Q. 24. Did I ever have any other interview with you in 
Preble on the subject of this well than the two already mentioned, 
except when Lake, Palmer, and Hunt were present? 

A. None that I now recollect of. 

R. X Q. 25. Have I had any other interview with you on this 
subject, except as we have casually talked of it, and of the coldness 
of the room, and of our both getting cold in it during the progress 
of this examination ? 

A. Not to my remembrance at this present time. 

R. X Q. 26. At the time Mr. Palmer and I had an interview with 
you—at the first time and after you had told me about the well— 
did I then say to you I should want you for a witness, or that in 
substance, and should subpeena you when the time came, which I 
afterwards did ? 

A. I cannot say whether you did or did not. 

R. X Q. 27. After the first conversation with you, when Mr. 
Palmer was present, and up to the time | subpcenaed you, had I 
seen or conversed with you In any way ? 

A. Not to my recollection ; still Iam not positive. 

R. X Q. 28. How much money have you received per day from 
the complainants for attending here ? 

A. They have paid me $2.00; no traveling expenses. 

R. X Q. 29. You attended six days or over for the com- 
2805 plainants in Cortland last September, did you not, and were 
not sworn then ? 

A. I did. 

R. X Q. 30. Did you state in astorein Preble, when you borrowed 
money to come to Cortland with, that you were going to make 
$25.00 out of complainants, and you would be able to pay it back 
when you got it? 

A. No, sir. I at onetime borrowed $2.00 of A. C. Carr, druggist 
and store-keeper, meeting him in the street between the post office 
and hotel, telling him I was coming to Cortland, and would pay 
him when I got back. I do not recollect whether it was at the time 
of coming here on the well business or not. 

R. X. Q. 31. How long have you been a carpenter and joiner ? 

A. I went to work at it in April of the spring of 1867. 
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R. X Q. 32. Do you consider yourself to be a good carpenter and 
joiner and also well posted in machinery and in the practical arts ? 

A. No, sir; Iam not master of it; and no, sir, to last part of ques- 
tion. 

R. X Q. 33. You have spoken about a box orcistern pump. How 
is such a pump made? 

A. By taking four strips of boards of equal width and nailing the 
edges together, using a long stem and making a plunger on the 
bottom for drawing the water. I neversee any valve in the bottom 
of the box. The plunger worked up and down in the box connected 
with a long lever to give it a long stroke. 

R. X Q. 34. Have you been addicted to Intemperance somewhat 
during vour life? 

A, I have drank some; yes, sir. 

R. X Q. 35. Have you been in the habit, more or less, of becom- 

Ing intoxicated during your life ? 
2506 A. Few times; not very often. 

R. X Q. 36. Before vou entered the army were you not in 
the habit of getting drunk very often, and in such times was very 
noisy and troublesome ? 

A. No, sir; not to exceed five times in my whole life up till the 
time I enlisted ; I talked loud, but as to being troublesome it always 
made me good-natured. 

R. X Q. 37. Did you learn last fall in your neighborhood or hear 
such a report that the wife of Thomas Ballard ordered the com- 
plainant, Noah J. Parsons, out of her house for attempting tosuborn 
her husband, or any such rumor or report? 

A. No, sir; — that since this examination commenced my wife 
commenced to tell me something about it; I told her to keep still; I 
did not want to hear anything about it. 

R X Q. 38. Whenever you have used in your testimony here the 
words iron pipe or iron gas pipe do you mean the iron gas pipe, a 
part of which has been marked for identification in this case, as 
marked at question C. Q. 132, and also marked as follows in other 
cases by labels attached to it, viz., Complainants’ Exhibit “ A No. 1, 

H. J. M.,” and also marked— 
2807 “United States circuit court,” district of Minnesota. In 
equity. William D. Andrews, George H. Andrews, Nelson 
W. Green, and Martin 8. James, complainants, vs. Royal D. Cone, 
defendant. Produced before me and marked for identification at 
Cortland, N. Y., October 6,1880. (Signed) M. Stanley Bierce, notary 
public. 

United States circuit court, northern district of New York. In 
equity. Wm. D. Andrews, Geo. H. Andrews, and Nelson W. Green 
against Thomas Richardson. Pipe produced by defendant to be 
marked by examiner for identification at Preble, New York, Nov. 
19,1880. (Signed) C. W. Smith, U. 8. court examiner ? 

A. Yes, sir; whenever I have used the words iron pipe that is 
the one | mean. 

R X Q. 39. You have spoken of another apparatus for drawing 
water and its appendages; used at the well, besides the wind- 
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2808 mill pump. Was that the same apparatus that was used there 
from the time the well was dug there in May, 1859, until the 
time it was redug in September, 1859, as you have testified ? 

A. Yes, sir. 

R. X Q. 40. The pump mentioned in your last answer was attached 
to a lead pipe and sat on the same box as the windmill pump on the 
east side of it and near to it, did it not? 

A. It did; near enough so both could be worked easily ; three or 
four inches between the pumps on the box. 

R. X Q. 41. Then, so far as you know, Mr. Getman, there was 
never a pump inside of the dug well, was there ? 

A. Not to my knowledge. 

R. X Q. 42. Several of the witnesses in this case have sworn 
that that well was dry; that the iron pipe to which the windmill 
pump was attached projected up from a foot to a foot and a half from 
the bottom of the well; that on top of the pipe so projecting was 
attached the pump, which was operated by the windmill; now, you 
state that that the well had about two feet of water in it and that 
the pipe projected up a foot or a foot and a half above the water; 
are you so positive that you cannot be possibly mistaken as to your 
idea of it; and, if you are so, can you account for the way in which 
they testified it was, except upon the ground that the pump must 
have been put down into the well and attached directly to the iron 
pipe and the well filled up with earth and the earth pacxed about 
the pipe so that it then appeared to be only about a foot above the 
bottom of the well; may not this all be so and thus reconcile the 
apparent direct conflict fered your testimony and theirs? 

A. I am positive that I am not mistaken. I think they 

2809 are mistaken about the whole matter in regard to the well 

being dry and any pump being down in the well from Sept., 

1859, until the 17th day of August, 1862; after that I knew nothing 
of it. : 

R. X Q. 43. Are you so positive and confident that the pumps 
were not put back into the well and the windmill erected until after 
the camp-meeting that you cannot possibly be mistaken ? 

A. Lam confident that the windmill pump was not put in until 
after camp-meeting; I think it probable the hand pump might 
have been put in, but I am not positive of it; I think the windmill 
was not erected until after camp-meeting, for the reason the well 
windlass, hauling out earth and letting in stones, would not work, 
there not being room for it; and if the windmill had been erected 

revious to taking up the well, the hole being so large, it would 
cee tumbled into the well. 

R. X Q. 44. Then you are sure that the windmill or the frame to 
it was not erected nor put up previous to nor during the time of 
the camp-meeting, but not until afterwards; is this not so? Please 
answer yes or no. 

A. Yes, sir; | am sure it was not. 

R. X Q. 45. And is vour last answer as true as anything and 
everything you have sworn to in this case ? 

A. Yes, sir; I calculate it is all true. ; 
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2d R. D. Q. 1. State whether or not you are now one of the town 
officers of the town of Preble; and, if so, what. 

A. Iam. I am poor-master of the town of Preble, or one of 
them. This is my third year. I have been re-elected each year for 
three years. 

2d R. D. Q. 2. Have you ever held any other official position in the 

town of Preble; and, if so,.what, when, and how long? 
2810-2828 <A.Ihave. I was town collector one year; about six 

years ago; and have been constable for three years 
within the past six years; am not constable now. 


Second redirect-examination here closed at 4.20. 


2d R. X Q. 1. Have you ever been arrested or indicted? Please 
answer directly. 

A. No, sir. 

2d R. X Q. 2. Do they ever elect illiterate and ignorant men to 
office in the town of Preble? 

A. They have; that could neither read nor write. 


Second recross-examination de bene esse here closed at 4.25. 


(S’g’d) T. J. GETMAN. 


Evidence read over to witness and subscribed and sworn to before 
me this 22d day of March, 1881. 


[L. s.] (S’g’d) WILLIAM D. TUTTLE, 
Notary Public. 
2829 This examination was, by consent of parties, A. R. West 


appearing for complainants and Lake & Harmon appearing 
for respondents, continued on this 22d day of March, 1881, before me 
at my office in Independence, Iowa, as follows, to wit, until half past 
eleven o'clock of this day. 


Solicitor for complainants now hands to the notary a copy of the 
order of the court made in this cause at Keokuk on the 19ch day of 
January, ISS], and asks that it be attached to this deposition as a 
part thereof and marked “C,” and it is so attached and marked, 

Solicitor for complainants also hands to the notary a press copy 
of the testimony of John Q. Royee, taken on the 16th day of June, 
ISSO, which sud press copy was made and furnished to complain- 
ants by Seth Newman, a notary public, before whom said testimony 
was taken and befare whom this examination is now progressing. 


The witness, John Q. Royce, is now produced by complainants, 
and complainants now ask that said witness be sworn and that he 
proceed ut this time to comply with the said order of court made at 
.eokuk and referred to and marked Exhibit “C.” Complainants 
now ask that in order that the witness may intelligently answer all 
questions heretofore propounded to him by respondents and not fully 
answered be now read to the witness from the press copy herein re- 
ferred to, giving the number and order in which the same appear 
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in said press copy and his answers taken to the same. The 
2830 witness having been by me duly sworn, said questions re- 

ferred to by solicitor for complainants were by me read to 
witness as follows and his answers to the same taken, to wit: 


X Q. 28. Since you have been here this time have not you been 
looking up evidence in this case for the complainants ? 

A. I have. 

X Q. 29. Have not you been in the employ of complainants in 
this case or their solicitors for some days past looking up evidence 
for them in Independenee, Iowa ? 

A. I have. 

X Q. 30. Are not you now in the employ of the complainants or 
their solicitors, and did not you come from Smith Center, Kansas, to 
look up evidence here for them ? 

A. Iam in their-employ, and came from Smith Center for that 
purpose. 


Notary is requested by complainants’ solicitor to call the atten- 
tion of witness to the time referred to in the questions propounded 
to the witness and in all answers asked of him to said questions, 
and that in addition to any answers he may see fit to give in refer- 
ence to other dates he shall bear in mind and answer fully with 
reference to the said date, to wit, June 19, 1880, at which time the 
questions were propounded to him. Notary called the attention of 
witness to the facts requested by solicitor for complainants, and the 
witness stated that he answered the questions as he should have 
answered them at the time they were propounded to him. 


X Q. 32. How came you to come here from Smith Center, Kan- 
sas, to testify ? 
A. I will state that I did not come from Kansas for the express 
urpose of testifying in this case or any other case; that I had been 
in the employ of the complainants prior to my going to Kansas, and 
they afterward continued me in their employ at this place to 
2831 look up evidence for them in this case, and while I was here 
I was called upon to testify in this case. 
X Q. 33. Was you not employed by the complainants or their 
solicitors to come here and look up some evidence for them ? 
A. T was. 
X Q. 34. Have not the complainants or their solicitors had you 
in their employ looking up evidence for them in this case ? 
A, They have. 
X Q. S&S You now state that in June, 1880, you was in the em- 
ploy of complainants’ soliciters in this case, do you not? 
A. I do. 
X Q. 36. When did that employment commence ? 
A. It commenced twice. The first time I commenced for them 
was in the spring of 1879; I don’t think I can recollect the exact 
month ; and the next was in June, 1880. 
2832 X Q. 37. How long did you work for them in 1879? 
A. In the neighborhood of three or four weeks. 
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X Q. 38. What did you do at that time? 

A. IL assisted them in getting evidence. 

X Q. 39. Did you get that evidence in the shape of affidavits ? 

A. I think I did ; I think all of it was that way ; I wish to qualify 
that and say that I think part of the evidence we took in 1879 was 
by subpcenaeing witnesses to appear before the notary and taken in 
the form of depositions. 

X Q. 40. State now who you had subpeenaed before the notary. 

A. I can’t recollect all of them; I think I recollect having Mr. 
Hovey subpcenaed ; there were others ; I would have to refresh my 
memory ; when we could not get an affidavit, and thought the party 
knew something about it, we would take the other method. 

X Q. 41. While you was here at that time, and while these parties 
were being brought before the notary, did not Mr. Rickel and Mr. 
N. J. Parsons remain here and take charge of that part of the work ? 

A. I think they did before the notary. 

X Q. 42. Was not the work they set you to do that of getting affi- 
davits only ? 

A. No, sir; I think I ean give nearly the conversation had with 
Mr. Rickel when they employed me. Mr. Rickel asked me if I was 
afraid to assist him in looking up evidence in the drive-well cases. 

I told him I was not, and he employed me. We went to work 
2833 the next morning, and he set me at work looking up the par- 

ties that were afterwards brought before the notary; after 
they went home I think my business was getting affidavits. 

X Q. 48. Did Mr. Rickel give you the names of the parties that 
he desired you to see, and see what they knew as to the driven-weli 
cases ? 

A. It seems to me that he gave me some names, although I can’t 
recollect how many ; there was but very few of them, and I brought 
ina great many that I hadn’t any names and hadn’t thought of 
when I started out. 

X Q. 44. Was it during this employment, in the spring of 1879, 
that you obtained this affidavit from C. T. Kimball that was intro- 
duced and testified to by you when you were being examined pre- 
viously ? 

A. My recollection is that it was. 

X Q. 45. Was not Mr. Kimball’s name given to you by Mr. Rickel 
as one that he wanted you to see? 

A. I think not; my recollection is that neither Mr. Rickel or 
Parsons knew anything of Kimball, or what his evidence would be, 
until I sent them the affidavit, or took it to them; I have forgotten 
which I did. 

X Q. 46. Did you know that an application for a temporary in- 
junction had been argued before the time when you was employed 
by Mr. Rickel to look up this evidence in the spring of 1879? 

A. I recollect of their being a temporary injunction, but whether 
it was before or after I was employed I am unable to state at this 
time. 

X Q. 47. Did not Mr. Rickel or Mr. Parsons inform you that the 
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question of a temporary injunction had been argued once, and that 
it was to come up again, when they employed you? 
A. I have no recollection of any such statement by either 
2834 party; I might have known that the injunction was before 
I was employed, but I don’t now remember whether I knew 
it then or not. 

X Q. 48. Was a temporary injunction granted in any of these 
drive-well cases ? 

A. I wouldn’t state positively. 

X Q. 49. For what purpose did Rickel say he wished to use these 
affidavits and this evidence that you was to look up? 

A. I don’t know as I can tell. 

X Q. 50. Did he not tell you what he wanted it for? 

A. I presume he did, but it is not fresh in my memory now what 
it was—that is, in what branch of the case it would be used. 

X Q. 51. When you called on C. T. Kimball state as nearly as 
you can what you said to him and what he said to you; state the 
conversation fully. 

A. I presume I spoke to fifty persons, perhaps more, on the same 


- subject the same day, and I presume my conversation with Kimball 


was about the same as with the others, and the general conversation 
was to pass the time of day with them and get into conversation 
with them about this driven well, and ask them the real date, if 
they recollected, that the well was put down there, and if I could 
get them to make an affidavit I would do so. I will state that I 
found a great many whose recollection was better when they didn’t 
know what I wanted than it was after they found out. 

X Q. 52. Now, without stating what you said to others, state, as 
nearly as you can, what you said to C. T. Kimball and what he said 
to you on the day you had him make that affidavit as to this well 

that the affidavit was about. 
2835 A. I would be unable to state all that was said there—all 

the conversation ; I can tell a portion of it. Kimball and I 
got into conversation about the driven well. I think I asked him 
the date, the year, if he recollected, that that well was put down on 
the corner there, and he told me he wasn’t certain, but that it was 
either the summer of 62 or 63. I think he told me he had been 
in conversation with some parties who remembered it in 1861, but 
they must certainly be mistaken ; that he was positive it was not in 
1861 and was equally positive it was after 61, but could not tell 
whether it was 62 or 63. I asked him then if he was willing to 
make an affidavit. He said he was. I think we went down then 
to Eastman’s office and he made the affidavit. I mean the well on 
the northwest corner of the block, where the Presbyterian church 
now stands. 

X Q. 53. Who wrote out the affidavit that Kimball signed ? 

A. I did, I think. 

X Q. 54. Do you not know that you did write it ? 

A. Yes, sir; I wrote it. 

X Q. 55. How many did you write for Kimball before the one he 
signed was written ? 

138—16 : 
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A. That was the only one that was completed. I had one started— 
that is my recollection—and perhaps had it half or a third finished, 
and afterwards laid it aside on account of informality; I think on 
account of its not being entitled, although I am. not positive, and 
then wrote the one he finally signed. 

X Q. 56. Did you not write one out and show it to Mr. Kimball 
that he refused to sign ? 

A. I did not. 

X Q. 57. If you wrote this affidavit and if Mr. Kimball told you 
that he did not know of a well there on that corner in 1861, why 
did you not so state in the affidavit, so as to make it certain that 

his affidavit related to the first well. 
2836 A. It was understood when we were doing the business 
that this was the first well of that kind ever put down there, 
and was never referred to as any other, to my knowledge, and I 
think the affidavit states that it was the first well ? 

X Q. 58. Please to read over carefully the copy of the affidavit 
which is here shown you and then state whether that makes any 
statement as to this being the first well of that kind that Mr. Kim- 
ball ever saw on that place. 

A. I don’t know as it does in direct terms, to a stranger, but to 
one acquainted with the facts it is pretty positive, in my judgment. 

X Q. 59. Do you know Mr. Kimball’s handwriting ? 

A. I used to when I clerked for him. 

X Q. 60. Would you now know his signature if you should see it? 

A. I don’t know whether I would or not. 

X Q. 61. Look at this signature here shown you and state whether 
you think that is the genuine signature of C. T. Kimball ? 

A. I would not want to swear to it; I presume it is, though. 

X Q. 62. Will you now state to the notary what it is that that sig- 

nature is affixed to? 
2837 A. I should call it an affidavit. 
X Q. 63. On what subject is it an affidavit? 

A. The driven wells. 

X Q. 64. What is the date of that affidavit ? 

A. December 30,1878. 

X Q. 65. Now, state whether Mr. Kimball did not tell you on 
the 24th of May, 1879, when he signed the affidavit that you drew, 
that he had already made an affidavit as to the well put down in 
1861, and that he knew of a well put down there some time in 1862, 
1863, or 1864. 3 

A. No, sir; he did not. 

X Q. 66. When was it that you clerked for Mr. Kimball ? 

A. In 1872 or 1875. I clerked for him alone and then for him 
and Hunt together. 

X Q. 67. How long did you clerk for him ? 

A. I clerked for him all one summer and into the fall. I com- 
menced Jate in the summer; it was through vacation of that year. 

X Q. 68. Was not his memory good at that time? 

A. I could not state. 
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2838 X Q. 69. Did not Mr. Kimball, while you knew him and 
while you worked for him, have a good memory of dates and 
events as to what had transpired ? 

A. I don’t know as I ever had any occasion to know. I have 
heard him and Hunt disputing on points. I don’t know which was 
right, though. 

X Q. 70. While you was at work for the solicitors for complainants 
here in Independence, in 1880, did you look up any evidence for 
them in these driven-well cases ? 

A. I did. 

X Q. 71. State who you conversed with at that time that has been 
used as a witness by them. 

A. I don’t know who; all have been used as witnesses. 

X Q. 72. State, then, who you recommended them to use as wit- 
nesses from what you learned at that time. 

A. Mr. Kayes, at Hazleton; Sam. Naylor, W. H. Joslin, I think. 
I recommended J. M. Chandler, although I don’t think I saw him 
personally. I saw the other parties. 

X Q. 73. State how much you paid C. T. Kimball for making the 
affidavit he made for you in May, 1879. 

A. If I paid him anything I paid him one day’s attendance as a 
witness. 

X Q. 74. Did you pay him anything? 

A. It is my impression that I paid him one day’s attendance. 

X Q. 75. Are you sure that is all you paid him ? 

A. Yes, sir. 

X Q. 76. What was done with the affidavit that you say you 
porey wrote for Kimball and then laid it aside and wrote the one 
1e signed ? 

A. I think it was left lying on Eastman’s table then. 

X Q. 77. Have you seen it since that time? 

A. I have not. 

X Q. 78. Do you now know where it is? 

A. I do not. 

(S’g’d) JOHN Q. ROYCE. 


Sworn to and subscribed before me this 22d day of March, 1881, 
by said John Q. Royce. 
[L. s.] S. NEWMAN, 
, Notary Public. 


2839 Solicitor for respondents requests the notary to mark and 
identify the affidavit shown the witness by him for the pur- 
pose of having the affidavit shown to the witness, J. Q. Royce, iden- 
tified as the one shown to the witness, and for future use, and now 
presents the same to the notary to have him mark and identify the 
same and make a copy thereof and attach the same to these depo- 
sitions. 
The notary thereupon marked said affidavit “D,” S. Newman, 
notary public, Independence, lowa, March 22d, 1881, and a copy of 
the said affidavit is hereto attached, marked “ D.” “- 
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2840 Exuizit D. 


— T. C. Kimball, of Jessup, Iowa, being duly sworn, do depose and 
say: I kept the hotel then known as the Revere House, but now 
known as the Merchants’ Hotel, at Independence, Iowa. Thomas 
Sherwood and myself were in company keeping that house. We 
went into the house in the fall of 1860; it was the same fall that 
Abraham Lincoln was elected President the first time. We 
stayed there together until some time in May, 1861, when I went 
out. Some time before I went out of the hotel a man came there 
with a driven-well point. He told me he could make a well by driv- 
ing a gas pipe into the ground and attaching.a point to it. He 
showed me the point he would use on the gas pipe. This point was 
of iron, and the following drawing represents it as nearly as can be. 
The point was sharpened and was slightly larger at the top end than 
the pipe. The pipe above the point for some two feet was perforated 
with small holes to admit the water to the inside. This man, whose 
name I cannot now recall, talked to me considerably about this kind 
of a well—how cheap it was. He and I went over the river, on the 
west side of the river, at Independence, and went near to the north- 
west corner of the block on which the Presbyterian church is now 
built. He got a maul and drove the point into the ground; then he 
screwed onto that a piece of gas pipe, and drove that down, and so 
on, putting on several pieces and driving down until he said the 
pipe was down some twenty-two feet; it left the last piece of pipe 
some eighteen inches above the ground; then he got an iron pump, 
known as a pitcher pump, and put onto the top of this pipe. This 
pump was screwed onto the top of this pipe, making the pipe and 
pump attachment air-tight; then we pumped out water; it was a 
little roiley at first, but soon cleared itself and was good water to 
drink. The whole thing—pump and pipe—stood about thirty inches 
above the ground; no curbing around it; the pump was used a 
good deal while it stood there; I pumped water out of it several 
times myself. I told Tom Sherwood about it; I also 
2841-2851 talked with Jed. Lake about it. I do not know the name 
of the man who drove the pipe; if I had the old regis- 
ter of Sherwood & Kimball, while we kept the hotel I could find 
the name, | think. I remember it was the spring after the winter 
that we kept the hotel together, and while 1 was in the hotel; I 
further remember that it was the next spring after Jed. Lake was 
married, for he and his wife boarded with us that winter, and I 
think this was put in while they boarded with us. 

I further remember about this pump and well, this man told me 
that this was a patent on a well made by driving pipe down into the 
earth and inserting into that a machine that folded and opened on 
the principal that an umbrella opened and folded ; that the ribs of 
this machine were steel_knives, and when below the pipe could be 
opened and turned around, and cut out a reservoir as large as a bar- 
rel, and this dirt could be pumped out with a sand pump, but this 
man claimed that in sandy or gravelly soil he could make a well 
without cutting out the earth; that the gravel and sand were a suf- 
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ficient reservoir; we tried it where I described and succeeded in 
making the well ; it was a success. I am sure this was early in the 
spring of 1861], from the circumstances above stated. 


(S’p’d) C. T. KIMBALL. 


The foregoing affidavit was subscribed in my presence and sworn 
to before me by C. T. Kimball this 30th day of Dec., 1878. 
Witness my hand and seal. 
[L. s.] (S’g’d) JED. LAKE, 


Notary Public in and for Buchanan County, Towa. 


2852 The witness, being examined, testifies as follows 


Q. 1. Please state your name, age, residence, and occupation. 

A. G. W. Lason; I am 41 years old the 9th of next July; I live 
in Center Lisle, Broome county, N. Y.; my regular profession is a 
stock drover, but I have been in a country store the past winter. 

Q. 2. How long have you resided at Center Lisle? 

A. About three months, I think. 

Q. 3. State whether or not you formerly resided at or near Addi- 
son, Steuben county, N. Y. 

A. Yes, sir. 

Q. 4. For how many years have you been in the business of a 

stock drover? 
2853 A. Extensively about six or seven years, always more or 
less. 

Q. 5. How is your name spoken ? 

A. It is spoken different ways; Lawson, Larson, Lacy, and Lason. 

Q. 6. Was you the orderly of Col. Nelson W. Green while he was 
connected with the 76th Regiment of New York Volunteers ? 

A. Yes, sir; the whole time, I think, I was detailed for that lay 
pose, and was connected with the regiment here in Cortland, N. Y. 

Q. 7. After the shooting of McNett did you attend him as his 
orderly and accompany him to Washington? 

A. did. 

Q. 8. Did you have any knowledge of the driven well as con- 
structed by Col. Green here in Cortland, N. Y.; if so, what? 

A. The knowledge that I had of it was this: They came down 
with a lot of tools at Green’s house, and commenced to drive or did 
drive, or done something about a well, between the house and the 
creek, and then, I think, they took part of the tools to camp, and 
maybe all of them. I don’t think it was a success near the house ; 
some of the same men who were at the Green house were at the 
camp; I think Col. J.C. Carmichael was one; Herman F. Robinson 
and Byron Mudge were at the house, and others. 

Q. 9. Did you have anything to do with driving the well at the 

house or have anytaing to do in connection with it? 
2854 A. I got some of the tools; there was something called for, 
and I went to the barn and brought something out—maybe 
amaul; I shouldn’t wonder if it was. 
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Q. 10. Do you recall anything as to having been sent to Cortland 
village for the purpose of having the pipe used in the construction 
of that well lengthened out? 

A. I was sent there for something of that kind; I brought the 
pipe here and took it back; whether it was to be lengthened or not 
I don’t know. 

Q. 11. Who directed the putting down of that well at Col. Green’s 
house ? 

A. Col. Green. : 

Q. 12. Do you remember whether or not Col. Green was present 
while it was being put down ? 

A. He was there part of the time, off and on. 

Q. 13. Do you remember that Col. Green gave any directions about 
putting that well there down ? 

A. He did. 

Q. 14. Under whose directions did you act in doing what you did 

in respect to that well ? 
2855 A. Col. Green’s. 

Q. 15. Had you heard Col. Green say anything about con- 
structing the driven well? If so, state what he said at that time, as 
far as you are able. 

A. He talked with me at different times in regard to it; his 
idea was that he could drive a pipe or something of that sort down 
into the solid ground and by that means make a well, a tight well. 
He spoke in particular in regard’to having the pipe press the ground 
solidly. ‘This he spoke of at different times during the formation or 
while they were making this well at Green’s house and during the 
forming the said 76th regiment. 


Proceedings are hereby held open or suspended until 1.30 p. m. of 
this day. 
(S’g’d) DORR C. SMITH, 
Notary Public. 


AT ONE O’cLocK P. M., March 26, 1881. 


Q. 16. After the well was made at the house of Green, whatever it 
was, do you know whether or not Green directed a permanent 
driven well to be made on the fair ground for the use of the regi- 
ment? 

A. I think he did; I so understood it. 

Q. 17. What do you mean by saying in your previous answer 
that the driven well made at the house was not a success? Please 
explain. 

A. The reason that it was not a success, | mean, was that it was 
taken away in a short time; I don’t remember the depth they drove 
the pipe, but I think they got water out of it, but [am not positive ; 
I am pretty sure that they did. 

(. 18. How soon, according to your recollection, was it 

2856 after the making of that well at the house, whatever it was, 

did Col. Green direct the putting down the well on the fair 
ground, being the camp of the regiment? 
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A. I cannot tell the exact time, but it was not very long. 

Q. 19. After the McNett shooting do you remember that the regi- 
ment under the command of Gen. Wood moved from Cortland to 
Albany on its way to the front? 

A. Yes, sir; I went with them. 

Q. 20. Now, do you remember that at Albany there was a trial of 
Col. Green on account of the McNett shooting and from the result of 
which restored the command of the regiment to Col. Green by the 
then Governor of the State ? 

A. I do; there was an order to that effect read to the regiment; 
besides, I was present a part of the time at the trial. 

Q. 21. After the regiment reached Washington, at Meridian Hill, 
near Washington, do you or not know that Col. Green was put and 

held under arrest by military authority ? 
2857 A. Yes,sir; I do; he wasclosely confined in his tent under 
guard and his rations carried to him; I myself carried them 
to him part of the time. 

Q. 22. During his confinement do you know whether or not he 
sought an interview with Senator Doolittle, of the State of Wiscon- 
sin ? 

A. Yes, sir; he did. 

Q. 23. Did you personally convey that request to Senator Doo- 
little? 

A. I did. 

Q. 24. For doing so were you also put under arrest, to the knowl- 
edge of Col. Green ? 

A. That night I was sent to Fort Massachusetts under arrest, I 
supposed, for assisting Green in various ways; I remained there 
until I was released without any trial; I was not closely confined. 

Q. 25. Do you know that at the time you went for Senator Doo- 
little to see Col. Green that Doolittle did come to see Green at his 
tent of confinement? 

A. Doolittle came with me to Green’s tent and had an interview 
with Green that night. 

Q. 26. Now, while Col. Green was under arrest, what did you 
observe there at Washington as to the effect that his arrest had upon 
him? In answering please state what opportunities you had to 
observe and what you did observe as to how it affected him men- 
tally. 

: A. It madehim sick,and he didn’t sleep hardly any nights; 

2858 he would walk nights; I roomed with him most of the time ; 

sometimes he would wake me up in the nights; a good many 

of the nights he would not sleep more than an hour ; that 1s accord- 

ing to my best belief; he woke me up every night, more or less, when 

I ~ bee in his room, and I left him a part of the time to get sleep and 
rest for myself. 

Q. 27. When he was finally dismissed from the service what did 
you observe as to his condition then ? 

A. I don’t think I ever saw him after he was dismissed from the 
service; I think he had not been dismissed when he came home 
from Washington ; when he came home I was with him, and at 
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that time he was about the same he was in Washington—mighty 
uneasy. 

Q. 28. How long was you with him here in Cortland at that time? 

A. I never saw him after he got here; I think probably that I left 
him in Owego, N. Y.; Tcame to Cortland within ten days after 
Green's arrival here, but I did not see Green on the streets; I did not 
go to Green’s house, nor did I see him at all. 

Q. 20. While you were with Green at Washington, after his arrest, 
and while on your way home with him did he talk any private or 
personal business of his own aside from his military troubles? 

A. I don’t think he did talk of anything but about his being re- 
leased and getting command of his regiment as he had it before; 
he didn’t want to come home, but Doolittle advised him to come 
home. 

Q.30. You returned to the service and was transferred from com- 
pany F to company B in the 76th regiment, and served your time 
out, which was three years, and then re-enlisted as a veteran, did 


you not? 
A. Yes; and I have honorable discharges from both enlist- 


ments. 
2859 Q. 31. Have you ever known of any litigation about the 
driven well until recently ? 
A. The first I knew about the litigation over the driven well was 
a letter directed to me at Addison, Steuben county, N. Y., which 
followed me about the United States, when it finally reached me in 
Dakota Territory, a long time ago. I have never been called as a 
witness in the driven-well case before this. I went from Dakota 
Territory to Texas in about 1872. or 1873; before that I lived in 
Maryland ; now I reside a part of the time in Texas and part of the 
time in this State, and own real estate in both States, and am doing 
business in both States. 
Direct examination closed. 
Witness signs lis evidence. 


G. W. LASON, 


Defendant's counsel here states that he will proceed with the cross- 
examination of this witness de bene esse, reserving and not waiving 
any objections heretofore made or which may be hereafter made 
herein, and asks the complainants’ counsel to concede that each 
question shall be put and answered without writing the words de 
bene esse before each question and answer, but with the same effect 
as though they were so written; to which complainants’ counsel 


accede. 


Cross-examination: 


X Q. 32. What year did you reside at Addison, Steuben county» 


ave a 


A. I think I lived there in 1872 or 1873; my post-office address, 


Addison, Steuben county, N. Y. 
X Q. 33. Have you corresponded with Col. Nelson W. Green since 


he left the army, in February, 1862? 


‘. Y.,and what was your post-office address when you resided there? 
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A. I have never had but two letters from him, I think. 

X Q. 34. Where and when did you receive them ? 

A. I received one during the war, and one a few days ago, 
2860 X Q. 35. Have you the one you received last here with 
you Y 

A. I have not. 

X Q. 36. When did you commence the business of stock drover? 

A. IT commenced on a small scale when young, but not for my- 
self until I went to Texas. 

X Q. 37. When you resided in Addison, Steuben county, N. Y,, 
did you know a man residing there by the name of Westlake? 

A. I didn’t know him; I knew there was a “ Westlake” block there, 
but did not know the man that owned it. 

X Q.38. What business did you pursue while residing at Addi- 
son, N. Y.? 

A. Buying and selling stock. 

X Q. 39. You stated on your direct examination, in answer to 
question 7, that you acted as the orderly of Col. Green ; what duties 
did you perform in that position ? 

A. I carried orders from the colonel to the different captains of 
the companies, and such like, and rode his horses around town for 
exercise. 

X Q. 40. What other person or persons acted as orderlies for Col. 
Green besides yourself while the 76th regiment was in camp at the 
fair ground ? 

A. My cousin, Henry P. Lason, done a good deal of writing for 
him, and Geo. Pulling took care of his horses, grooming them, ete. 

X Q. 41. When did you see Pulling or Henry P. Lason last ? 

A. I saw Henry P. Lason this last winter in Chicago, at the Grand 
Pacific Hotel, at the time of the editer’s convention there; | mean 
this was in the winter of 1879 and 1880; Henry P. Lason lives at 
Oregon, Ogle county, Illinois, and that is the post-office address. 

X Q. 42. Was the horses of Col. Green which Pulling groomed 
and took care of kept at Green’s residence, opposite the carding- 
mill ? 

A. Yes, sir. 

X Q. 43. Where did Pulling and yourself lodge and take your 

meals at the time you were acting as orderlies for Col. Green ? 
2861 A. Pulling lodged at the camp and at the house part of 

the time and I did also, but I was at the house more than he 
was. 

X Q. 44. Did Pulling aid in preparing fuel and doing chores 
about the residence of Col. Green at the time mentioned ? 

X Q. 45. What other duties did Pulling perform at this time? 
State as fully as you are able. 

A. He was sort of a waiter and was around there most of the 
time; I cannot state what other business he had. 

X Q. 46. Did you learn in any way that Pulling had previously 
to his connection with the 76th regiment been a vaihiene and 
engaged in the eonstruction of wells to any extent? ~ 

139—16 
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A. If I did I have forgotten it; I don’t remember that he had; 
I think Pulling helped make this well at the house; I think he 
helped get the tools. 

X Q. 47. Did you assist in making the well, as you call it, near 
Green’s residence ? 

A. Nothing more than in hunting up the tools that Col. Green 
wanted. | 

X Q. 48. Is it not a fact that Pulling performed most of the man- 
ual labor in making this well, as you call it, near Green’s residence, 
the work being somewhat dirty and hard ? 

A. I think he did take quite an active part in it, but under Green’s 
instructions, though. 

X Q. 50. Green was not present during all the time this well, as 
you call it, was being made, was he? 

A. No, sir. 

X Q. 51. Was he there until it was nearly completed ? 

A. It seems to me he was there when they commenced it, and 
came back before it was finished or they had got done with it. 

X Q. 52. Is it not true that all the tools had not arrived at the 
spot before Col. Green left, and that when he returned water was 
being pumped by Col. J. C. Carmichael and others from a hole in 
the ground made with a crowbar by means of a small tin boat or 

liquor pump? 
2862 A. lam not certain that any tools were got after he left or 
not; I don’t remember whether they had got the pump on 
when he got back or not; I couldn’t remember to swear whether 
they ever got any water out of it or not, but I think they did; it was 
a short-lived thing any way. 

X Q. 53. Is it not true that nothing was actually done toward 
making a hole in the ground ov an experimental well until after 
Col. Green had left his residence, and when he returned the experi- 
ment had been completed and water had been pumped from a hole 
in the ground near the creek, and is not this all the well that was 
made at that time or place? 

A. I think I remember of Col. Green’s pointing out the place 
where he wanted the well made, or where they could get water the 
easiest or best, or something like that; I think Col. Green stayed 
there until the well was started. 

_X Q. 54. What had been done before he left? 

A. lt seems to me they had begun punching the ground some; Iam 
quite certain of that; there was a little difference of opinion as to 
which place would be best. 

X Q. 55. Who handled the crowbar? And describe how it was 
used. 

A. It seems to me they punched down a little, and then took a 
maul and drove down; I think Pulling done some of the pounding 
or bar work at the house. 

X Q. 56. Will you swear positively that the crowbar was driven 
in making this hole in the ground? 

A. I can’t say for certain; I won’t swear positively. 
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X Q. 57. Describe the location of this hole in the ground with 
reference to the residence of Col. Greene and the carding-factory. 

A. The hole in the ground was between the house and the creek, 
and back of the house, nearer the house than the creek; I cannot 
tell the points of compass as to the direction from the house, but the 
carding machine is on the opposite side of the road. 

X Q. 58. No water taken from this hole was ever used to your 
knowledge ? 

A. No, sir. 
2863 X Q. 59. You never knew of this hole in the ground being 
used as a well, did you? 

A. No, sir; I never did. 

X Q. 60. How near were you to this hole at any time while these 
persons you have mentioned were present ? 

A. I believe I went out there to them once, maybe; I was there 
one time, anyhow; I saw them at work; I was within ten or twelve 
feet from the hole or place where they were at work. 

X Q. 61. Do you remember the fact that when the crowbar was 
being chucked into this whole into the ground dirty water spurted 
out and bespattered the clothing of some of the officers standing 
about, which was a subject of some merriment at the time? 

A. I don’t remember it; still it might have been. 

X Q. 62. About how deep was the hole? 

A. I don’t know how + Hon but they might have got it six feet 
deep, but not any more than that, I think. 

X Q. 63. How far was it from the surface of the ground to the 
water in the hole? 

A. I cannot tell; I don’t remember. 

X Q. 64. Did you see any water in the hole? 

A. No; not that I recollect of; I was not there all of the time. 

X Q. 65. Do you now remember that any one handled the crow- 
bar. beside Pulling? 

A. I think there was, but I don’t know who; I don’t remember. 

X Q. 66. Did Mudge or Carmichael use the crowbar to your rec- 
ollection ? 

A. I don’t know; I was not there all the time. 

X Q. 67. Can you remember where you went or what you did 
while this hole was being made? If so, please state. 

A. 1 came to the village with some part of the concern to get 
something done to it—some repairs, or something of that kind; it 
was something about the pump perhaps; I don’t know. 

X Q. 68. What shop or place did you go to in the village for the 

purposes you have indicated in your last answer? State, if 
2864 you can, who the proprietor was, where and on what street 

located, who you saw in respect thereto, as fully as you are 
able. 

A. I think it was to a shop on this Main street; I can’t remember 
the name or place exactly; I don’t remember who I saw or what I 
had done. 

X Q. 69. Please describe the tools used in making this hole in 
- ground that has here been called a well by complainants’ coun- 
Sel. 
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A. They had a maul, or something of that sort, an iron bar, and 
a wooden machine. I can’t describe. 

X Q. 70. Are you able to describe the tools any more fully ? 

A. I am not. 

X Q. 71. Can you give the dimensions of this crowbar? 

A. No; I can’t; seems to me they had a pipe there. 

X Q. 72. How was the water obtained from this hole in the 
ground ? Please describe the method. 

A. If there was any water ever came from it I don’t remember it; 
seems as though they had a pump there, too. 

X Q. 73. Did you see any pump there? If so, please describe it. 

A. It seemns to me I did see a pump there, but | can’t describe it. 

X Q. 74. Was it a common iron pitcher-spout pump ? 

A. I don’t think it was; it seems to me it was a sort of a tin con- 
cern, but I won’t swear positively what it was. 

X Q. 75. By what conveyance did you come to the village on the 
errand you have mentioned, and how did you carry the tool or im- 
plement which you have spoken of ? 

A. It seems as if I came with Col. J. C. Carmichael’s conveyance 
to the village, a buggy or a horse and wagon; I carried the tool or 
the implement to the conveyance I had. 

X Q. 76. Are you now able to recollect so as to describe what you 
had in the wagon ? 

A. I can’t; I cannot give it a name, but it was something about 

their well arrangement. 
2865 X Q. 77. How long were you gone from Green’s residence 
on that occasion ? 

A. Only a short time; I cannot remember how long. 

X Q. 78. Can you remember to state what was said by any one 
with reference to making the hole in the ground you have men- 
tioned? 

A. I think that Green told me afterward, or that night, that he 
proposed to put it down-in some other way, and he said he could 
make it a success; that he could make it a tight well so thae 
nobody could get to it to poison the water, or something of that 
kind, and showed me in what shape he proposed to do it in, 
but still I didn’t understand it. 

X Q. 79. As you understand it, then, Green disagreed or differed 
with those by whom this hole had been made as an experimental 
well, in the process of sinking or constructing the same, and he did 
not approve of the method they had employed in making the so- 
called well; is this not so? 

A. He did approve of it, but he wanted to do it a little different ; 
it might have been the same process, but there was something dif- 
ferent he was going to do in the next one; I think that he said he 
would drive it down into the ground solid, or get a longer pipe, or 
something of that sort. 

X Q. 80. What do you mean by saying he approved of it and in 
the next breath say he proposed to make the next one in a different 
manner from which this one was made? 
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A. What I think he meant is that he said this well was going to 
be a success, and either to make it deeper or something of that sort; 
I don’t remember exactly. 

X Q. 81. Was it a pipe that you came to the village with, as vou 
have stated, to have something done to it? If so, please describe it— 
the materials of which it was made and its dimensions. 

A. I seems to me it was a piece of a pipe or a tin pipe, or some- 
thing of that sort; I cannot swear positively what it was; I can’t 
describe it. 

X Q. 82. When was your attention first called to what 
2856 transpired on this occasion, and with whom have you con- 
versed in relation thereto, and when and where? 

A. The first I ever heard of it was the letter I have spoken of as 
following me to Dakota; in that it was asked if I remembered the 
circumstances ; I have never conversed with any one in regard to it 
very much; I received this letter I have spoken of; I haven’t seen 
Green since the war, and he has written me nothing in regard to it, 
except in one letter I got from him during the war. 

X Q. 83. You have stated on your cross-examination here that 
Col. Green did not think that this experiment was complete in all 
its parts; now, permit me to refresh your recollection ; Col. Carmi- 
chael swears in this case that the plan adopted at the close of the 
experiment was to sink galvanized sheet-iron tubing, which tubing 
was to be made in sections about two feet long, and then put in an 
inner pipe and attach the pump to it to draw water from it; the 
sheet-iron pipe, being light, could be easily transported, and the 
inner pipe could be easily and readily pulled out of the galvanized 

vipe as the army moved from place to place. Was not this Green’s 

improved method over the experiment as there practiced. The sheet- 
iron pipe, being cheap, could be left in the ground. Please answer 
directly. 

A. It might have been, but I don’t remember anything about it. 

X Q. 84. Do you swear positively that such was not the fact? 
Please answer directly yes or no. 

A. I do not. 

X Q. 85. You have stated on your cross-examination that one of 

Green’s ideas was that the wells could not be poisoned ; this 
2867 would be so where the wells were put down temporarily in 

camp, would it, and there would be no necessity for it? 
Answer directly. 

A. I don’t know, I am sure; in reality I don’t know much about 
these wells, never having seen any of them, except upon premises I 
have purchased in the vicinity. 

X Q. 86. Do you know anything of the method employed in the 
construction of the well on the camp ground? 

A. I was there when it was put down and saw about as much of 
that as I did of the other one. 

X Q. 87. Were there two pipes used there—an outer and an inuer 
pipe? Please answer directly. 

A. I think there were, to the best of my recolléction. 

X Q. 88. There was an outer pipe worked down first made of iron, 
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down to and into the water, and then a lead pipe ran down inside 
of the outer pipe, the pump being attached to the lead pipe; is this 
not so? Please answer directly. 

A. Think there were two pipes used there, but I don’t remember 
how they were used in the well, but wouldn’t be surprised if it was 
some way the way you state. 

X Q. 89. Do you swear that I have not stated correctly in ques 
tion 88 the manner in which the camp-ground well was made? 

A. It seems to me that they took up one of those pipes; I think 
they took up the lead pipe and finally succeeded in getting one of 
them down, or something of that sort; it has been so long that I 
won't swear positively to nothing. 

X Q. 90. Was not the plan adopted for making that camp-ground 
well to use two pipes, one asa curb and the other as a suction or 
draw pipe to the pump? Please answer directly according to your 
best remembrance. : 

A. I cannot remember. 

X Q. 91. Weare now about to adjourn. Will you please not talk 
or have any conversation with, directly or indirectly, with the com- 
plainants or their counsel or either of them upon the subjects upon 

which you have been examined during the adjournment? 
2868 A. I will not. 


‘ 


Proceedings are here adjourned until 7.30 p. m. of this day. 
(S'g'd) | DORR C. SMITH, 
Notary Public. 


At 7.30 p. m., March 26, 1881, examination of the witness con- 
tinued as follows: 

X Q. 92. Nearly twenty years lave elapsed since the events de- 
tailed by you on your direct examination took place, and during 
that time your life has been somewhat checkered and you have been 
roaming, more or less, over the United States; is this not true? 

A. That’s the fact. 


Mr. Jno. W. Suggett here appears specially and puts the questions 
de bene esse as heretofore stated. 

X Q. 93. Your last answer being true, is it not also a fact, Lason, 
that all the things you have detailed on your direct examination 
are vague and indistinct in your memory and appear but as a 
dream ” 

A. Some things I remember, but a good many things, of course, 
I couldn’t swear positively to. 

X Q. 94. Did not Col. Green consider the fair-ground well in all 
its parts and the method of construction therein employed, as you 
have testified, as showing his completed invention ? 

A. I couldn’t say whether he considered it completed, but he 
thought it was a success, 

X Q. 95. Did he tell you that the fair-ground well embodied his 
ideas as to the manner in which a driven well should be made ? 

A. I don’t remember. 
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X Q. 96. Did you then understand that in that well that all the 
principles underlying and governing the method of obtaining a 
supply of water from the earth, alleged by the complainants to exist 
in the use of a driven well as made at present, was then reduced to 

practice and put into operation ? 
2869 <A. I only understoed what he told me, and only about 
half of that. 

X Q. 97. Was Col. Green a man who was very careful to protect 
his own interests, or was he shiftless in regard to them ? 

A. He had different ways of doing it than I had; he was flashy, 
but as far as his interest — I couldn't say. 

X Q. 98. Was he not very careful and guarded as to his own 
interests ? 

A. I couldn’t say. 

X Q. 99. He was the owner of considerable property, then, was he 
not? 

A. I didn’t consider him very well off financially; I didn’t know 
his circumstances particularly. 

XQ. 100. If you saw the construction of the camp-ground well, 
will you please describe where it was located ; also describe the size 
of the building in which it was placed, if in any building ; also the 
distance of the building from the road fence of the fair ground and 
also from the south fence of the same? 

A. It was located on the south side of the road as we went in, not 
a great ways from the road; the well was in the back or west end 
of the mess-room or cook-room ; this building was not a great way 
from the road fence; I can’t tell how far; the building was some 
little distance from the south fence, but I cannot tell how far. 

X Q. 101. You have sworn on your direct examination that it 
was Col. Green’s idea that the earth should be pressed around the 
pipe; you have testified that there were two pipes used in the con- 
struction of the camp or fair ground well; it was Col. Green’s idea, 
was it not, that the earth would be packed in around the outside 
pipe? Please answer directly. 

A. I think certainly that was his idea; I am quite certain. 

X Q. 102. Now, was it not also his idea that the inside pipe could 
be made of lead or was to be made of lead, and if the regiment 
was called upon to move quickly when down to the front the lead 
pipe could be pulled out from the outside pipe easily and rolled or 

coiled up so as not to take much room in the wagon in case it 
2870 became necessary for the regiment to change its position 

quickly, and was not that a reason that the camp or fair 
ground well was made with two pipes, as you have sworn? Please 
answer directly. 

A. It might have been, but if it was I don’t remember. 

X Q. 103. On reflection do not you remember that Green had 
some conversation with you in reference to the plan set forth in the 
last question ? 

A. If he did I don’t remember it; he talked to me a great deal, 
and I used to say “ yes” to everything he said to me. 
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X Q. 104. Are not all the details and minutia regarding the con- 
struction of the of the hole in the ground at Green’s house mostly 
gone from your memory ? 

A. There is no doubt but that part of it has; still I reinember 
about their working there and a sort of a well being started there. 

X Q. 105. How many interviews have you had with. Mr. Good- 
rich, Mr. Waters, or Parsons, or either or all of them ? 

A. Mr. Parsons wrote to me at Center Lisle, telling me he wanted 
me here, or something of that sort; I answered his letter, I believe ; 
think he wrote asking me what I knew about it, or if I was the 
man, or something of that sort; believe I told him it had been a 
long time since I saw it; Mr. Parsons came down twice to see me; 
I never saw Mr. Goodrich only here at the hotel; I never saw 
Waters until to-day here in this room that I know of; I have seen 
Goodrich twice at the hotel, but a few minutes at each time; Par- 
sons came the first time to see me, and the second time he came 
after me. 

X Q. 106. Did not Mr. Parsons come after you yesterday at your 
place of business in Centre Lisle, which is over twenty miles from 
here, bring you up to the Messenger House, in the village, last 
night, where you met Mr. Goodrich, who has examined you on your 
direct examination when you went to his rooms, and was there 
closeted with him for a considerable length of time, you knowing 
that you would be called as a witness this morning; is not this all 
so? Please answer yes or no. 

A. I was there with Goodrich only a few minutes, and he 
asked me several questions; he had business with a lady and 
asked me to excuse him, and I was glad to excuse him. 

X Q. 107. You have stated that you were orderly for Col. Green 
when he was confined at Washington; he was so confined, was he 
not, for having committed the crime of shooting McNett at Certland? 

A. I didn’t understand it so. 

X Q. 108. He was confined there from about February until 
March, 1862, when he was ordered to his home in Cortland. Is this 
not so? 

A. He was confined at his quarters for a few days, until I came 
to Washington and got Senator Doolittle, his friend, to go with me 
to the regiment and procure his release; he was then ordered home 
to Cortland from his boarding place, but he had been released for 
about three weeks before this happened. 

X Q. 109. Then, in June, 1862, was he not dismissed from the 
service by an order of Hon. Edward M. Stanton, then Secretary of 
War? 

A. I think he was. 

X Q. 110. And that ended his connection with the military serv- 
ice’ of the U.S. and that of the State of New York, so far as you 
know ? 

A. Yes, sir. 

X Q. 111. You have stated that you stayed with him while he 

ras in confinement at Washington. How long was he under actual 


confinement ? 
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A. I don’t know as it was considered confinement in Washing- 
ton; he boarded at the same hotel with the senators; he was con- 
fined in his tent about a week, and that was all. 

X Q. 112. You don’t mean to say, do you, that he would disturb 
your rest every night during that week ? 

A. He was no comfortable man to sleep with; I had rather have 
a recional man to sleep with. 

X Q. 113. You say he was taking medicine. Was he suffering 
from some disease he had contracted? Please answer directly. 

A. He had no disease, unless it was something of 
2872-2878 the kind I have spoken of; but still he might; I only 
stayed with him a part of the time, but the nights I 

stayed with him he was very restless indeed. 

X Q. 114. From the time you first knew Colonel Green until the 
time when you ceased to know him in March or April, 1862, did 
te endeavor in every way possible to keep on the good side of 
1im and in his good graces, and did you make it a special study to 
do so? 

A. I tried to do so. 

X Q. 115. And did you take a great interest in him and go tosuch 
an extent that you violated military orders and was arrested your- 
self fur so doing? 

A. I didn’t violate his orders. I got sent over to Fort Massachu- 
setts. 

X Q. 116. Has any subpeena or process of the court been served 
upon you to be a witness in this case? 

A. No, sir. 


Defendants here close the cross-examination de bene esse, not waiv- 
ing but insisting upon their objections and protest to suppress this 
deposition. 

Finished at 9 p. m. 


The witness here subscribes the record and again swears to the 
same. 
(S'g'd) G. W. LASON. 


Subscribed and sworn to before me March 26, 1881. 
(S’g’d) DORR C. SMITH, 
Notary Public. 


2879-2884 And the respondent, to sustain the issues in his be- 
half, introduced on the hearing in said cause the fol- 
lowing testimony and documentary evidence, to wit: 


2885 Timotuy H. Buxton, being duly sworn, deposes and says: 


Q. 1. State your age and place of residence. 

A. Am 64 years old; reside at Warsaw, N. Y. 

Q. 2. How long have you been a resident of Warsaw? 
A. Forty-four years. 

Q. 3. What has been your business in Warsaw? 
140—16 
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A. Have been engaged in the wagon & carriage making business 
for 44 years and in other business during a portion of that time in 
connection with this; have been in hardware business five years 
and in sheriff’s office six years. 

Q. 4. Where was your shop where you manufactured & sold car- 
riages & wagons? 

A. First place was on Water St., in this village; then I moved on 
Main St. opposite of Livingston St. 

Q. 5. Can you tell about the year you moved your business upon 
Main St.? 

A. Between 1842 & 1845. 

Q. 6. How long did you carry on business there ? 
2886 A. 6. Have manufactured there up to the present time, 
more or less. 

Q. 7. Who, if any one, was associated in business with you when 
you came upon Main St.? 

A. Mv brother, Chancy C. Buxton. 

Q. 8. How long did he continue associated with you in the car- 
riage business after you moved onto Main St.? 

A. I should think, perhaps, in the neighborhood of twenty-four 
years; it might not have been quite as long as that; we were in 
business together thirty years, during the whole time. 

Q. 9. Did your brother Chancy retire from the business ? 

A. Yes. 

Q. 10. What year was it that your brother retired ? 

A. In the fall of 1866. 

Q. 11. Who, if any one, succeeded your brother in the business? 

A. Charles P. Williams, Ferris W. Norton, and Delos A. Crippen. 

Q. 12. How long did you continue the business with them as 
partners ? 

A. About three years. 

Q. 13. After you came upon Main St. was the manufacturing car- 
ried on in the same lot of real estate ? 

A. It was carried on in the same place. 

Q. 14. What was the business you did on Main St.? 

A. Manufacturing of carriages, lumber wagons, job work, and all 
kinds blacksmithing. 

Q. 15. Did you ever know Nelson W. Green? 
2887 A. 15. Mr. Green I was not personally acquainted with. 
Q. 16. Did you know who he was? 

A. I knew a person here that they called by that name, who 
stopped here with his sister, Mrs. Windsor, across from me. 

Q. 17. Did Mrs. Windsor own a lot near your shop ? 

A. Iam not sure; her land came within a hundred feet of us or 
joined us. 

Q. 18. Was there any water-course, artificial or natural, that 
crossed your lot? 

A. A mill-race run right under our shop. 

Q. 19. How did you supply your shop with water ? 

A. We used from the race and a well outside, and part of the 
time from two wells, and part of the time from a reservoir. 
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Q. 20. Did yon have any machinery in your shop at any time 
that was run by power part of the time? 
A. Very soon after we went on Main St.—can’t say how soon, but 
soon after—we put in a six-horse engine in company with Hiram 
E. Adams; he always run the engine. 
2888 Q. 21. Did you afterwards put in another engine in place 
of this one? 
A. I think \we put in a new engine; am not sure but what we 
had this one repaired. 
Q. 22. About what year was this? 
A. In the summer of 1858. 
Q. 23. From what wells did you supply the shops with water ? 
A. From two wells outside of the smith shop. 
Q. 24. Were these shops all in one building or in different build- 
ings ? 
A. Different buildings. 
Q. 25. How many different buildings were occupied there by you 
as shops. 
A. A part of the time two, and afterwards three. 
Q. 253. Were these shops wood, brick, or stone ? 
A. The smith’s shop was brick ; the others wood. 
Q. 26. Which way from the wood shop was the brick shop? 
A. West. 
Q. 27. What is the distance between the shops? 
A. From 40 to 50 feet, I think. 
Q. 28. You speak of two wells, Mr. Buxton; who put them down? 
A. One of the wells we put down ; the other I am not sure; think 
we put them both down. 
Q. 29. What kind of wells were they? Describe them. 
2889 A. One of them was dug and stoned up like a com- 
mon well; the other was a well what is commonly called a 
drive well. In the first place, I took a piece of gas-pipe, common 
size or large enough—about the size they use now—I can’t tell 
within a quarter or half inch. I took, in the first gee the pipe, 
of the length I wanted, & drilled in one end small holes sufficient to 
let water in; I then had a plug turned to putin the bottom end 
of the pipe, with a shoulder so the plug couldn't drive up into the 
pipe, one end being small enough to go up into the pipe 4 inches ; 
then from the end of the pipe or the shoulder in the my gir 
the shoulder to the end of the plug—it was 10 or 12 inches; it was 
turned right down toa point; this plug I put in the bottom of the 
pipe; then I took a common crowbar and made a hole in the ground 
as far as I could with it, then took the pipe, put it into the hole, and 
drove it down the depth I supposed we would find water; then I 
took a bar of round iron and put into the pipe and punched 
2890 out the plug at the bottom, then took my pump and screwed 
onto the top of the pipe, there having been a screw cut onto 
the top of the pipe previously for the purpose of a pump; after put- 
ting on the pump we commenced pumping and got our water. 


The witness here requested the notary to read over his answer to 
the last question to him, which the notary done. 
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Q. 31. Mr. Buxton, who cut this screw on the top end of the pipe? 

A. I am not certain who cut it, but I think it was done by one of 
our men. 

Q. 32. Did you have men and machinery in your shop for doing 
such work—cutting screws? 

A. Yes, sir. 

Q. 33. About what was the length of this pipe that you used for 
that purpose ? 

A. t «et think 8 or 10 ft.; might have been more. 

Q. 34. Who turned the plug that you put in the bottom end of this 
vipe ? 

A. Mr. Adams—H. E. Adams. 

Q.35. Who drilled the holes in the bottom of the pipe ? 

A. I think Mr. Adams did; might have been some other men; 
some of the smith hands might have drilled it, 

Q. 36. Was it done in your shop? 

A. Yes. 

Q. 37. How did you drive this pipe down ? 

A. After starting, as I spoke of, with a bar, I took a block 
2891 of wood and laid on top so as not to bruise the top of the pipe, 
and then drove it down with a sledge. 

Q. 38. How did you secure it in driving it? 

A. We took a pair of tongs, commonly called gas tongs, such as 
are used for holding pipe and screwing it together, and in driving 
the pipe we turned it around with these tongs, so as to keep it 
straight and drive it easier. 

Q. 39. In what direction did you drive it—perpendicularly or on 
a slant, or how? 

A. We intended to have it perpendicular. It went there, I pre- 
sume. 

Q. 40. Describe the ground there where you drove it. 

A. Sandy, light soil; rather loose, 1 should say—the lower part; 
might be what we would call loose gravel. 

Q. 41. Do you know whether there had ever been a well or any 
excavation of any kind where you drove this pipe down ? 

A. No, sir; there never had been any, to my knowledge; no ap- 
pearance of it, 

Q. 42. What was this plug put in the bottom end of the pipe 

for? 
2592 A, 42. In the first place, it was pat in for the purpose of 
keeping out the dirt frem the pipe, and then for the conven- 
lence of driving it down, making the end sharp, so that it would go 
through the ground. 

Q. 43. Was this well with a pump on it used at the shop there 
after that—the well with the pump on it, as vou have described ? 

Ans. It was. 

Q. 44. Was this well with a pump on it, as you have described, 
used at the shop there afterwards ” 

A. It was. 

Q. 45. How long do you know of its having been used there? 

A. It was used there several years, until it was taken up for the 
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purpose of building over where it was, and then replaced near the 
place where the other was, or it may be 30 ft.,or 1t may be very 
near. It may have been 30 ft. from where it was before. 

Q. 46. Was this spot where this well was first put down after- 
wards built over? 

A. I think it was. 

Q. 47. What was done with the well, if anything, when they put 
up the building over the place where it stood ? 

A. Pipe was pulled up and the well left just as it was. 

Q. 48. Was the pipe afterwards put down anywhere else? 

A. It might and might not have been; can’t say whether 

2893 it was or not, but I think this same pipe was put back with 
an addition on the end. I think the end was fixed some 

little; different some way; don’t remember whether we used a plug. 

Q. 49. After you put up this new shop that you speak of was there 
any well put down in that shop? 

A. This same well that we just spoke of was put down. 

Q. 50. Do you know whether you used this same pipe & the same 
pump in this new well that you had in the other one? 

A. My impressions are that the same pipe was used in the second 
well that was used in the other one. The pump might have been 
a new one or it may have been the other. The first pump may have 
been worn out, and we may have had two pumps on the first well. 

Q. 51. Can you tell any extent the well you first put down was 
used ? | 

A. It was used for all of our smith purposes, some setting of tires 
outside ; then it was used by other parties. Gates, Breck, & Hurd 
used it for watering horses and such purposes as they wanted. ‘They 
were close by, and their customers would come there with teams and 
use it for watering their horses. I always kept a pail there for that 
purpose. 

Q. 52. Was this well you first put down under any building or 
out-doors ? 

A. It was out-doors. 


2894 The further examination of this witness is here adjourned 
until 10 o'clock, Feb, 19, 1880. 
(Signed) EUGENE M. BARTLETT, 


Notary Public. 


Feb. 19th— Parties appeared, as before, pursuant to adjournment, 
and examination of Tiworny H. Buxrer continued: 


Q. 58. Mr. Buxton, you spoke vesterday of two engines you had 
in your shop, When was the first engine put in? 

A. In the summer of 1858. 

Q 54. Was there a time when Mr, Adams and Mr, Fargo were in 
your shop together running an engine ” 

A. Yes, sir; there was. 

Q. 55. When was it, Mr. Buxton ? 

A. 1858; commencing in the spring—1558. 

Q. 56. How long did they continue together there, if you know? 
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A. About a year. I think they commenced in the spring and 
run up to the winter of 1858; less than a year or abouta year. I 
can tell to a day by looking at my books. 

Q. 57. Was there any other well or wells in this blacksmith shop 
except this drive well that you have spoken of ? 

A. There was none but that, and probably that was outside of the 
shop if it was the first well. The second was inside the shop. 

Q. 58. How near the blacksmith shop was the first well put down ? 

A. Very near, I should think ; close by. 
2895 Q. 59. Where was the second well put down ? 

A. It was put between the forges in the shop; I can’t define 
it closer than that, between two forges on one side the shop. 

Q. 60. Was there any other well in the shop? 

A. None. 

Q.61. How was the second well put down ? 

A. About the same as the first; a pipe was sharpened and fitted 
to be driven without the plug in the end; it was driven down same 
as the other, as I recollect; I think a block was put on the top; 
driven down with a sledge after a hole had been made in the ground, 
as before, with a bar, held with the tongs, and pipe turned around 
with the tongs as it was driven to keep it straight. | 

Q. 62. How much of a hole mas made in the ground with a bar 
before you commenced driving pipe? 

A. Well, as large a hole as you could make with a common bar. 

Q. 63. About how deep was that hole made with the bar? 

A. I couldn’t tell, but I should think it couldn’t — been very deep ; 
perhaps two ft. or more. 

Q. 64. Was there any excavation made by throwing out the 
earth ? 

A. I don’t think there was. 
2896 Q. 65. Can you tell the year in which this first well was 
put down? 

A. I am sure it was there in 1858, in the spring. 

Q. 66. Can you tell how much earlier than 1858, if any, this well 
was there ? 

A. I think it was put in in the spring of ’58; that is my best 
recollection. 

Q. 67. After it was put down there what was done with it; how 
long a time, if any, was it used ? 

A. It was used several years for the purpose of getting water for 
the shops. 

Q. 68. Was it used by any other persons than those employed in 
and about your shops? 

A. It was. 

Q. 69. After you first commenced pumping from this well what 
did you pump up—water or earth, or both, or anything else ? 

A. We first put water into the pump and started the pump; then 
we pumped up dirt and mud and roily water until we got clear 
water. 

Q. 70. Did you at any time have in your employ a man by the 
name of Smalley. 
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A. (Witness here refers to his books.) Yes, sir; I did; Samuel 
Smalley. 

Q. 71. When did he commence working for you and how long 
did he continue? 

A. He commenced May 6th, 1859; he worked until the 21st day 

of January, 1860. 
2897 Q. 714. In which of your shops did he work and at what 
species of work ? 

A. Smith shop—carriage ironing. 

Q. 72. Do you know Alanson Burr? 

A. Yes, sir; he worked for me 35 years. 

Q. 73. Was he at work for you at the time this first well was put 
down ? 

A. He was. 

Q. 74. Did he assist in putting it down ? 

a I don’t remember; he was one of the hands in the smith 

shop. 
@. 75. At what branch of the business did he work? 

A. He worked in the smith shop. 

Q. 76. At the time you put down this first well had you ever seen 

or known of any such wells? 
2898-2899 A. 76. Don’t remember of any. 
Q. 78. Describe the pump you put on this well. 

A. It was a common iron pump, such as is commonly used for 
that purpose ; screw was cut on the end of the pipe and the pump 
was screwed on there. 

Q. 79. How much, if any, of the pipe came above the surface of 


the ground ? 
A. About a foot, I should think; may have been a little more. 


2900 Cross-question- by Mr. Andrews, one of the complainants: 


X Q. 1. What line of hardware business were you engaged in, as 
you have said, for five years? 

A. Common hardware—retail; of the firm of Morris, Buxton «& 
Co., and a part.of the time O. S. Buxton & Co. 

X Q. 2. Please define what you mean by common hardware, and 
name such of the leading articles you dealt in as you are able to do. 

A. Stones, iron, bar-iron, all kinds of iron, such as is used ‘or com- 
mon purposes; nails, shelf hardware, such as screws, saddlers’ goods, 
carriage trimmings, tinware, and such hardware as is usually kept 
in stores at Warsaw commonly designated as hardware stores; glass, 
paint, oils, varnish. 

X Q. 3. In designating what you mean by the term common hard- 
ware you have, in answer to my question, named oils, paints, and 
varnishes. Is that common hardware? 

A. It is such as has been sold here in our place for the last twenty 
years by hardware men, in connection with the others I named. 

X Q. 4. The answer just given is not responsive to the question. 
Will you please answer directly whether oils, paints, and varnishes 
are common hardware? 
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2901 A. They are such as are sold by hardware men in connec- 
tion with the others I have mentioned, as far as my knowl- 
edge extends, but may not be regarded as hardware. 

X Q. 5. Question repeated. I should like a direct answer to my 
question and shall insist on it or a refusal. 

A. I don’t know as they are regarded as hardware goods, but are 
kept in our hardwares and sold in our hardwares. 

X Q. 6. Do you not know that they are not hardware? 

A. I know that they are oils, paints, and varnishes and kept by 
hardware men and sold in places like this and regarded as at 
ware goods. 

X Q. 7. Do you refuse to give direct or any other answer to my 
question ? 

A. I don’t know of any other answer that I can give than what I 
have given, as I regard them to belong to the hardware trade. 

X Q. 8. Then do I understand you as meaning to say that you do 
not know whether paints, oils, and varnishes are or are not hard- 
ware? Please answer directly yes or no. 

A. I don’t regard paints and oils exclusively hardware, but 
2902 Idoregard them as belonging to the hardware trade as much 
as spokes, felloes, or any wood-work is. 


Further cross-examination of this witness was postponed until 4 
o’clock p. m. 

X Q. 9. During what years were you engaged in the hardware 
business ? 

A. I shall have to look at my books or some of my papers. I can’t 
give the definite dates; will have to look at my books. I can’t tell 
from the books which | have kere. My impression is that it was 
the fall or winter of 1853 that we commenced business, but I don’t 
see anything here that satisfies me. 

X Q. 10. Then, if understand you, the time during in which you 
were in the hardware business extended from the fall or winter of 
1855 to the fall or winter of 1858? Is that correct? 

A. [ was engaged in business in round numbers, as we call it, 
say nothing about months, about five years; am not certain, but 
think I commence- in the fall or winter — 1853. 

X Q. 11. Did you keep in stock in your hardware store well and 
pump fixtures? 

A. I think we did. 

X Q. 12. Please tell us what kind of pumps and of whose manu- 
facture. 

A. I think we used the Holly Manufacturing Company at Lockport 
at first. I think we used a pump at Seneca Falls; I don’t know the 
name. My memory is short on names and [ can’t put my mind on 

it. I think we bought of two other firms, but I am not sure. 
2903 X Q. 18. When you say “I think we used pumps” do you 

mean to say that you did use pumps of these several manu- 
facturers or that you bought and sold them ? 

A. We bought and sold them. I thought I was understood so. 
We may have used some of them; can’t say. 
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X Q. 14. Whose make of pump did you use upon the tube well 
of which you have testified ? 

A. Couldn’t tell. 

X Q. 15. Please.describe the pump. 

A. Common cast-iron pump—short, such as was used for screwing 
on to pipe and for cistern & well pumps. I don’t know the number 
of the pump; can’t tell its length. 

X Q. 16. Was it a pitcher-spout or force pump? 

2904 A. I can’t say which it was. It was a pump commonly 
used those days, and I presume it was the best we could get. 

X Q. 17. Was the pump either a pitcher-spout or force pump? 

A. I couldn’t tell you. I have given you as near a description of 
the pump as I can remember. 

X Q. 18. Then I understand that you cannot so describe the 
pump as that a person familiar with the business .could understand 
and decide what style or class of pump it was. Am I correct? 

A. The pump was such a pump as we used for pumping when 
our engine would not work, and such as was commonly used in 
those days; such as was used for screwing on a pipe. 

X Q. 19. You have stated that there was a 3 turned and in- 

serted in the bottom of the tube which you sunk in the 
2905 ground. Of what material was that plug made? 

A. It was made of hard wood, ef my own knowledge; 
can’t tell what the timber was. My best impressions are that it was 
hickory or oak. 

X Q. 20. What was the nature and size of the gravel into which 
you say you inserted the tube with this wooden plug in its lower 
end ? 

A. My best impressions are that.the top soil was light, sandy ; 
and as we went down further it became coarser sand and mud at 
the top. 

X O. 21. What was the length of the taper of that plug? 

A. I should think from six to eight inches; it might have been a 
little less than that or a little more. 

X Q. 22. In your direct you stated that the soil below was what 
we call loose gravel. Please describe what you mean by loose 
gravel; its nature and its size, or the sizes of the particles. 

A. Small gravel mixed with loam or dirt; what we call a light 
soil—small gravel. 

X Q. 23. How deep down from the surface was it before you came 
to this loose gravel ? 

A. Don’t think I can tell; have no means of telling. I judged, 
from the dirt that came up through the pump, that wherever that 
was it was a light gravel. 

X Q. 24. Please to give us the size of the small gravel as has been 
before asked, and of which you spoke in your answer to cross-ques- 
tion 22. 

A. I don’t think I can give any description of the size. I judged, 
from what came up through the pump, that it was fine gravel. 

X Q. 25. Please give us your understanding as to what 
2906 size small gravel is. : 
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A. It might be like small shot mixed with dirt and so down 
to sand. 

X Q. 26. Do you know whether or not these were round or flat 
stones, stones as big as your fist, your foot, or your head, in that soil 
into which you inserted that pipe? 

A. I have no knowledge of any such as that. I never saw any 
appearances of any such thing or any stone of that kind. 

X Q. 27. Do you know that there were not such stones there? 

A. I dug a ditch west from the race about 20 feet south of where 
this well was and about 150 feet east and west, and perhaps six or 
seven feet deep in places, or more, and found no stone or very coarse 
gravel, to my recollection, in that ditch of any amount; there might 
occasionally be a small stone. 

X Q. 28. To what depth did you insert that tube, measuring from 
the surface of the earth ? 

A. My best recollection is, now, from 8 to 10 feet; perhaps more. 

X Q. 29. Then the pipe was driven several feet deeper than you 
dug the ditch, was it not? 

A. It might have been deeper. The ditch was not dug the same 
time the pipe was put in; it was dug after for other purposes. 

X Q. 30. For what purpose was this ditch dug? 

A. For the purpose of putting in a pipe to convey water 
2907 from the race to-a reservoir some hundred feet west of our 
shop for the express purpose of setting tires, as that was the 

place where we set tires. 

X Q. 31. When was this ditch dug? 

A. Am not positive, but my best memory would be soon after the 
well was put down; perhaps the next year; may have been longer 
or shorter. I can’t tell. 

X Q. 32. How was this ditch connected with the race and how 
was the ditch prepared for the passage of water after being dug? 

A. I think we used wooden pump logs. We dug the race deep 
enough so that there would be a small fall from the race to the reser- 
voir, and then put in our wooden pipe. The end which went into 
the race we covered with tin or sheet iron punched with small holes 
to let the water in; the other end went into a large cistern that was 


‘sunk into the ground; then we filled up the ditch with dirt over the 


logs, over the pipe. 

X Q. 338. How far below the surface of the water in the race did 
this log enter the race? 

A. I think it lay right in the bottom of the race, or very near the 
bottom. 

X Q. 34. How deep was the water in the race? 

A. Probably a foot at high water; might have been double, and 
in low water less; there was a swift current. 

X Q. 35. Was there a mill below your shop driven by the water 
that passed through this race? 

A. There was. 

X Q. 36. How was this race formed ? 

A. From the pond, perhaps 100 or 150 feet south of us; part of 
the way an open race. 


= —_ le }-- ae 


o”* 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1123 


2908 X Q. 37. How deep was the race where it passed through 
your premises, measuring from the surface of the earth to its 
bottom ? 

A. The south line of our lot—I should think it was from two to 
three feet deep ; the north was less. 

X Q. 38. Was the race covered over where it passed through your 
premises ? 

A. There were two buildings over the race; then a drive-way 
about 15 feet, covered over; the rest was open; all the covering 
where the buildings were were the buildings which covered it. 

X Q. 39. Is this race still in existence ? 

A. It is. 

X Q. 40. Does the water that passes through it still operate the 
mill below ? 

A. It does. 

X Q. 41. How long has this race been in existence, the water pass- 
ing through which operates the mill below ? 

A. I don’t know myself; 1 can’t remember when the mill wa’n’t 
there; I can remember 55 years ago. 

X Q. 42. What was the size of the cistern into which the water 
flowed from the race through the logs which you have deseribed ? 

A. My impression is that it was— feet deep, six feet across the top ; 
night have been a little larger or little smaller. 

X Q. 43. Is there any, and, if so, what, difference in the level of 
the ground at the race and at the place where the cistern was 

built? 
2909 A. I should think it might be 3 feet lower where the cis- 
tern was than the race; the water in the race was usually 
about as high as the top of the ground at the cistern. 

X Q. 44. What partof the ditch you have described was dug 6 or 
7 feet deep ? 

A. Perhaps two-thirds of the way from the race; might have been 
more in some places ; the south side of our lot pitched to the north 
& the west. 

X Q. 45. How deep from the surface of the ground was the bot- 
tom of the race at the point where the ditch and logs started from 
it ? 

A. It might have been three or four feet. 

X Q. 46. Was the race walled or lined ? 

A. Part of the way there was a wall and part of the way it was 


just dug out of the ground. 


X Q. 47. How was it at the point where you took water from it 
through the logs ? 

A. It was dug out and sloped off each way from the water 10 or 
15 feet; no wall; the slope was 10 or 15 feet in width, extending 
from the bottom of the race to the surface of the ground, and the 
bottom of the race was from 2 to 3 feet lower than the surface of the 
ground ; at that time there was no wall nor plank there. 

X Q. 48. You have said that the pipe you inserted in the earth 
had a screw cut upon its upper end by some person in your shop ; 
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was that screw thread cut upon the outer or interior surface of the 
pipe ? 
A. It was cut upon the outside of the pipe; that is my impres- 
sion. 
2910 The further cross-examination of this witness here post- 
poned till February 20th, 10 o'clock a. m. 


FrBRUARY 20th—10 o’clock a. m. 
Parties met pursuant to adjournment. 


X Q. 49. How or by what means was this screw thread cut? 

A. I can’t say what kind of dies — machinery was used for it; it 
was cut to fit the pump we used for it; they were fitted to each 
other, but what kind of dies were used for it I can’t say. 

X Q. 50. What dies had you in use in your shop? 

A. We had the common plates used for cutting common bolts, 
also an engine lathe and screws and plates for cutting pipes of 
that kind on inside and outside; whether it was done by the engine 
lathe, the screw, or plate, I cannot tell. 

X Q. 51. Did you cut a screw-thread upon the pump or was it 
already cut upon the pump when you purchased it? 

A. My impressions are that the screw was cut upon the pump 
when we bought it. 

X Q. 52. Did you take this pump out of your stock in the store 
or did you buy it specially for the purpose ? 

A. I don’t remember where I got the pump; I might have taken 
it from the store or got it at some other place. 

X Q. 53. Then do I understand you that you are unable either to de- 
scribe the pump, give its trade designation, whose make it was, or 
where you bought it? 

A. The only description J can give of it is that it was a 
2911 pump used for cisterns, wells, and other purposes at the time. 
X Q. 54. Do you consider, Mr. Buxton, that what you have 
said in relation to that pump is in any manner a description of it? 

A. As good as I can make, according to my best recollection ; 
it may not be a description of the pump, but it is as good as I can 
give from my memory. 

X Q. 55. Have you a good memory, Mr. Buxton ? 

A. I may not be a judge; I don’t know but I have a memory as 
good as others and perhaps not as good as some. 

X Q. 56. Was the pipe which you say you put in the ground in 
one or more pieces ? 

A. I should say one piece; that is my impression. 

X Q. 57. Can you not state more positively whether it was or was 
not in one or more pieces ? 

_A. I am quite sure it was in one piece; that is my best impres- 
sion. 

X Q. 58. Was this pipe connected to the pump by a coupling, a 
union, or just how was it connected ? 

A. My best impressions are that it was screwed on without the 
coupling; it may have been otherwise. 
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X Q. 59. Then, as I endeainend your recollection- in regard to the 
details of this tube-well arrangement are very indistinct; am I 
correct ? 

A. I think Iam quite distinct; I think I remember quite dis- 
tinct about them. 

X Q. 60. In regard to the surface of the ground from the race to 
the reservoir, was it a straight de-cent from the one to the other ? 

A. It was not. 
2912 X Q. 61. Please describe the surface of the ground between 
those two points, 

A. I should say three-quarters of the distance would be about 
level and then a gradual de-cent to the reservoir. 

X Q. 62. Was the top of the cistern level with the ground where 
it was sunk? 

A. Very near. 

rn (). 63. How was the cistern constructed ? 

Two-inch pine sawed into strips, perhaps 3 or 4 inches wide, 
ik into a tub, hooped with iron. 

X Q. 64. Was this tub made, hooped, and furnished with a bottom 
before being placed in the earth ? 

A. Yes, sir. 

X Q. 65. What was the size of the bore of the log pipes which . 
supplied the cistern ? 

A. I should think from an inch and a quarter to an inch anda 
half; that is my best recollection. 

X Q. 66. What was the outside diameter of the pipe—the log 
ripe? 

A. I think it was four inches square; it might have been a little 
less and might have been a little more. 

X Q. 67. Please describe how this pipe was made. 

A. I should say it was sawed into four-inch scantling in the first 
place and then bored; one end was sharpened off, the other end 
rimmed out with a rimmer so that it would fit the end fitted to it ; 
the scantling about 6 or 8 feet long. 

X Q. 68. Who made this pipe, or where did you procure it? 

A. My best impressions are that it was made at a manufacture at 

Pike of such pipes; don’t remember the name. 
2913 X Q. 69. * as did you procure the water from this tank? 
A. We dipped it out in pails. 

X Q. 70. Can you give an approximate capacity of the tank in 
gallons and the time it took to fill it through the logs from the 
race? 

A. I can only give you the size of the tub—I never figured up; 
can only give the size of the cistern; as to the time in filling up, it 
would fill up quicker at some times than others, as the water would 
be higher and there would be more pressure. 

X Q. 71. What was the difference in that head and pressure? 

A. At different times it would be different; when the water was 
high it would be more of a fall; I should say three feet fall at the 
highest water—from the top of the water. 
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X Q. 72. Please state, as near as you can, the shortest and the 
longest time which it took it to fill it under different circumstances. 
A. I should think when the logs were first put down and no dirt 
in the bore, perhaps an hour or maybe less than after it had been 
used some time and the hole in the pipe would be filled up with 
dirt, as it sometimes did, it would be all day filling up; sometimes 
it would not run at all until it was cleaned out. 

X Q. 73. What was the distance from the race to the cistern ? 

A. I should say two hundred feet; it might vary either way. 

X Q. 74. What was the size of the perforations in the tin or iron 

over the end of the log, and how was this strainer arranged ? 
2914 A. I think the end of the log was plug-ed up and _ holes 

bored on top and tin punched and the sheets nailed on over 
those holes. The holes were punched perhaps one-eight- of an inch 
in tin and the holes in the logs about an inch, perhaps an inch and 
a half; might have been two or three of them : enough to let the 
pipe fill up as quick as it could. 

X Q. 75. In which direction and at what distance from this 
woodden tank was the tube well you have testified of ? 

It was west; a little south of west, I should say ; 75 to a hun- 
dred feet apart. 

X Q. 76. Where was the dug well of which you have testified; 
which direction from the tank and tube well, and its distance from 
each ? 

A. Say about seventy-five or one hundred feet directly east of the 
cistern. The drive well was from twenty to thirty feet north and a 
little east of the dug well. The drive well was about one hundred 
feet, and the other about seventy-five from the cistern. 

X Q. 77. How did you get water out of the dug well ? 

A. Most of the time with a pump, a common iron pump, with an 
iron or lead pipe running down Into the water. 

X Q. 78. Was it the same kind of a pump as you used upon the 
tube well? 

It might and might not have been, as the pump was changed 
several times, as the water was occasionally out of the well. 
X Q. 79 What change was made in the pump to remedy 
2915 matters when water was out of the well ? 
This drive well was put there to supply water when the 
other gyot oul 

X Q. SQ. You say in answer to cross-question 7S that the pump 
was changed several times, as the water was occasionally out of the 
or Please explain what those changes were. 

In the first place the water in the dug well was good to drink ; 
Fens putting down the drive well the pump was taken up from this 
well at first; then after we found water in the drive well was not 
good to drink we put in another, a woodden pump. I think that 
previous to putting in this wooden pump we procured water by a 
bueket from this well to drink, with a stick, a handle, attached to it. 

X Q. 81. Were these changes you have described in your answer 
to the last question in consequence and because of the water in the 
dug well giving out? 
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A. They were made from the fact that the water in tle drive well 
wasn’t fit to drink, and we made the changes to get water to drink. 

X Q. 82. Then the statement made in answer to question 78 that 
the pump was changed several times did not give the reason of that 
change. Am I correct? 

A. The fact was, when there was water there the pump was used 

a good deal, and the pumps might have been worn out or 
2916 broken before we used them for drinking purposes. I think 

one of them was changed for the fact that we wanted a larger 
pump; that the other had not the capacity that we wanted. 

X Q. 83. Again I ask were or were not these changes made in 
consequence and because of the water giving out? Please answer 
the question yes or no. 

A. No; not wholly. 

X Q. 84. Were the changes in those pumps made even in part be- 
cause the water in the well gave out ? 

A. I think they were. 

X Q. 85. Please explain how a change of pumps could remedy 
that difficulty either in whole or in part. 

A. Most all the time there would be a little water in the well in 
the morning ; then if there was a large amount used it would be dry 
at night, and in that case dirt and gravel would come up and injure 
your pump, and for that reason the pump would be worn out and 
taken out ; then we would used a bucket for a spell in order to dip it 
out and get clear water; then perhaps we would put in a pump, 
thinking there was water enough to answer us, and use it a spell, 
and in that way our pumps were changed several times. 

X Q. 86. Please state what kind of a pump you at any time took 
out of this well because of its being cut and worn by gravel and 
sand, what kind of a pump you put in its place, and when such 
change occurred. 

A. We used a common cast-iron pump in all cases when we didn’t 
use a wooden one or pail; I can’t say what kind or number they 
were ; we most likely put in a larger number than we first did. It 
was a well used by everybody and liable to be broken—the pump 

was—and get out of order. In regard to time I should think 
2917 for the two years previous to putting down the drive well we 

used that and made changes from time to time as was neces- 
essary in the pumps. 

X Q. 87. You spoke of using a woodden pump in that well; when 
was that put in? 

A. My impressions are it was put in after this drive well was put 
in, when we used the well for drinking purposes only; it might 
have been put in before. 

X Q. 88. Is this dug well still in existence? 

A. I think it is; it may have been laid over; I think there isa 
well in the same place where that was. 

X Q. 89. How long is it since you have owned or occupied the 
premises where this dug well is, and how long since you have used 
ib? | . 
A. A portion of real estate where this dug well is I deeded away 
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in 1870, or about that time; I don’t remember the day; I don’t re- 
member the day, but I think I went there as early as 1846. I have 
not used the well since 1870. 

X Q. 90. You say you deeded away a portion of ‘the estate where 
the well was dug. Did you deed away that portion where the well 
was dug, and who owns it now, if you know? . 

A. I deeded it away to Williams & Crippen, and -they sold it to 
Mr. Hannigan, who now occupies it. 

X Q. 91. What was the depth of that dug well? 

A. My impressions are that it was about ten feet at the time we 
used it; it might have been more; that is my best impression. 

X Q. 92. What was its diameter? 
2918 A. It was big enough for a person to go down in it; can’t 
say how far across, perhaps two or two and one-half feet ; 

about the size of a common pte tle well. 

X Q. 93. You have said that the pipe used upon the pump in that 
well was either iron or lead; now, was it iron or was it lead? 

A. I think some of the pumps had iron pipe and some lead that 
I used there, 

X Q. 94. Do you know whether or not there is any difference in 
the connections between a lead pipe and iron pump and the connec- 
tions between an iron pipe and iron pump?! 

A. I do know there is difference. ‘ 

X Q. 95. Please explain that difference. 

A. ‘A lead pipe has a brass or some other pipe or metal made into 
a pipe, with a collar round the top, and a lead pipe is soldered to 
that. The iron pipe is screwed on in some instances, and in some 
instances there is a ferule on the iron pipe which screws onto the 
pump and onto the pipe ; and — other cases, as I understand it, there 
is a screw on the pump and a thread on the pipe, or the reverse, and 
they screw right together without the ferule. 


Further examination of this witness postponed until 4 o’clock 


» m. 
At 4 o'clock p. m. parties met pursuant to past pursuant. 


X Q. 96. You have spoken of a power lathe in use in your shop; 
for what use was it specially adapted and what was its length ? 
A. It was intended for cutting screws and turning iron of 
2919 all kinds; I cannot give its length. There was extensions 
to it for extending its length for cutting iron rods, but can- 
not give its exact length. 
X Q. 97. Give its length as near as you can. 
A. Say, from 8 to 15 feet; that is as near as I can tell you; might 
be shorter or longer. 
X Q. 98. When did you purchase and commence to use that lathe ? 
A. It was put in in 1858; cannot teli you the time precise. 
X Q. 99. Did you refer to your book for the date? 
A. I did. 
, X Q. 100. Were you enabled by reference to your book to tell the 
ate ? 
A. I think I can nearly. 
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X Q. 101. What item, charge, or entry in the book you referred to 
enables you to fix that date ? 

A. I have in my books an entry of the time when the lathe was 
moved from one shop to the otheror about that time. In ’57 and the 
fore part of 58 our work was done in a shop a little west of where it 
now stands; at that time this lathe was in that building and our 
work was done there. In the spring of ’58 our engine was put into 
the shops, as I have mentioned heretofore, and our machinery was 
moved at thesame time the engine was put in, but the time the iron 
lathe was in there I am not able to state the day or the month, but 
up to the time the iron lathe was moved our iron-work was done 

at the other shop if we required an iron lathe. 
2920 X Q. 102. Will you please produce and allow the notary to 
copy the entry which enables you to fix that date, which 
entry you just referred to? 

A. The entry on our book shows this fact: That the man who 
run the lathe and owned it and did our work for a year or two 
previous to this rented power from our Co. and a room to put his 
machinery into,and the rent commenced the 18th day of December, 
1858, but I think the lathe and his machinery was put in several 
months before, very soon after our engine was put in and started, as 
I am quite sure that the power was given him for several months 
to pay him for connecting his machinery above with ours below, 
and also to pay him for his putting his shaft from his room into 
our paint-room. I think there was several months there for — we 
did not charge him any rent, as he did all the work to connect our 
machinery with that above. 

X Q. 103. Now, will you produce the book and entry to which 
you referred and allow the notary to make a copy of such entry? 

A. I will do so. 


(Witness hands notary the books and indicates the entry of 
2921 which the following is a copy — ledger, 1855: “C. & T. Bux- 
ton” on the outside of cover. The entry referred to is found 
at page 627 and is in the words and figures following): 
“Commenced rent of shop Dec. 18, ’5S, at $60.00.” 


That is all I referred to. 

X Q. 104. Of whom and when did you purchase the lathe referred 
to? 

A. I never bought any lathe; I mean that lathe. 

X Q. 105. To whom did the lathe to which you have referred be- 
long? 

N I think to Messrs. Gates, Buck & Herd, but I am_ not positive 
and can’t say certain who did own it. 

X Q. 106. From whom did you acquire the right to use it? 

A. I rented the room to Elihu Benson, who had run the lathe in 
the shop of Buck & Herd and who had done our work for us since 
1856, he bringing with him the same lathe he used in their shop 
and putting it into our shop, he doing work for Gates, Buck & Herd 
the same as he had done before, but doing it in our shop with that 
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lathe. From that fact and others which I knew I suppose it be- 
longed to Gates, Buck & Herd. 
X Q. 107. Do you know where the lathe in question now is? 
A. I don’t. 
X Q. 108. How long since you have seen it? 
A. I have no recollection of seeing it since 1859 or 60, when he 
left us. 
2922 X Q. 109. In answer to cross-question 50 you said, “ We had 
the common plates for cutting common bolts, also an engine 
lathe and screws and plates for cutting pipesof that kind of inside and 
outside.” Will you please reconcile the statements in that answer with 
the fact, as you now state, that the lathe did not belong to you or 
your firm and was not run by a man in your employ even, but who 
was a tenant of yours working independently for himself? 


Witness requests that question and answer 50 be read to him, 
which was done. 


A. Mr. Benson, who worked at the iron lathe, came there for the 
express purpose of aiding our work, and was regarded under our 
control and dictation as much as any hand we had, had no right to 
do work for other parties, when we had work for him to do, without 
our consent, and in order to pay him for his labor we chose to rent 
him a shop; he was to put in a lathe and furnish such tools as he 
had, in connection with ours, to do our work, and for his compensa- 
tion and for his labor we paid him by the hour; in the same way 
or in similar way we hired Mr. Adams—only a part of the time. 
We owned a part of Mr. Adams’ machinery, and a part of the time 
we owned the whole, and in speaking, in my answer to cross-ques- 
tion 50, that we had a lathe and tools for doing such work, I didn’t 
mean to be understood as saying that we owned them; we had the 
same control of them as though we did own them and the same 
control of Mr. Benson’s labor as though he worked for us by the 

day or month. 
2923 X Q. 110. You say that Mr. Benson had no right to do work 

for other parties without your consent; in answer to cross- 
question 106 you say that Mr. Benson had run the lathe in the shop 
of Buck & Herd and, putting it into your shop, did the same week 
for them that he had done before for them, and from that fact you say 
that you supposed the lathe belonged to Messrs Buck, Gates & Herd. 
Do you or not desire to modify your statement that you had full 
control—the same control as though you owned them, and the same 
control of Mr. Benson’s work as though he worked for you by the 
day or month? 


The witness requested notary to read the answer to cross-question 
109, which was done. 


A. No; I don’t wish to; only in my answer I said that he had 
done work for Buck, Gates & Herd, and from that fact I supposed 
he owned the lathe; I said, or meant to say, from that fact and 
others I supposed he did not own the lathe. 
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2924 X Q. 111. What other facts have you reference to? 

A. Mr. Benson was a poor man; there were executions 
against him ; he was indebted, and I thought that some of the prop- 
erty would not be exempt from execution, and I don’t remember of 
his ever saying he did own it or claiming that he owned it. I speak 
there of judgments and executions. I don’t remember of seeing them, 
but that was the report, and parties frequently asked me to make a 
turn* on his account when I couldn’t do it. 

X Q. 112. Where, if you know, does Mr. Elihu Benson now re- 
side ? 

A. I don’t know; I have no personal knowledge of his where- 
abouts. 

X Q. 115. How long since you have seen Mr. Benson or known of 
his whereabouts ? 

A. I think he went away from here soon after he was there at our 
shop ; I don’t remember of seeing him since. 

X Q. 114. Mr. Buxton, we have spent a large portion of the time 
this afternoon in getting explanations from you as to what was the 
real meaning of certain answers from which the fair inference, if 
not the absolute terms and language used, seemed to be contra- 
dicted by your later testimony, especially in regard to the owner- 
ship of tools and appliances, of special interest and importance in 
connection with the main subject-matter of your testimony. Now, 
1 have to ask that you shall answer explicitly and in terms which 
cannot be misunderstood such questions as I shall have occasion 

hereafter to propound to you, and, first, I ask you when you 
2925 have answered questions during this examination, either di- 

rect or cross, and have prefaced, interposed, or added the 
terms “I think,” “as nearas [ can remember,” “to the best of my recol- 
lection,” “I supposed,” or other apparent qualifications or limita- 
tions, you mean to be really understood as limiting your answers, 
as being uncertain as to the facts given in connection with such 
limitations, or whether your answers are to be taken as stating facts 
within your own knowledge without any limitations or provisoes ? 

A. I would state in relation to that that I am not aware that I 
stated that I owned any lathe in my own right or any other tools, 
but that we had such tools and machinery in our shops suitable to 

do such work as was done; and in regard to stating to the best 
2926 of my knowledge or belief, 1 meant to be understood as I said, 

according to the best of my knowledge and judgment as | 
understood it. 

X Q. 115. I did not ask you about the ownership of any lathe, 
and all that portion of your answer relating thereto is entirely su- 
perfluous, uncalled for, and not responsive to my question, the large 
portion of which remains unanswered, and I ask the notary to re- 
read the question and the witness to answer it as concisely as pos- 
sible, without adding any extraneous matter. 


(Witness here stated that he would answer the question to-mor- 
row.) ) 


*Uncertain what word. - 
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The further cross-examination of this witness was adjourned to 
Saturday, February 21st, 1880. 


February 21st, 1880.—Parties met persuant to adjournment. 


X Q. 116. Are you now prepared and will you please answer the 

question which was pending and remained unanswered when we 
adjourned last evening ? 

2927 A. I don’t wish to make any change in my testimony ; 
whenever I have said, in answering questions, “ according to 

my judgment or my opinion,” &c., I wish to have it remain just as I 

stated it. 

X Q. 117. Then do I understand you that whenever these limita- 
tions are made you do not mean to say positively that the statements 
made in these connections are absolutely true, of your own knowl- 
edge, but only according to your judgment and opinion? Please 
answer the question directly. 

A. I mean to be understood that my testimony as given Is just as 
I mean to have it. 

X Q. 118. Do you decline and refuse to answer my question di- 
rectly ? Please answer yes or no. 

A. I have answered, as near as I can, according as I understand 
the question. 

X Q. 119. When, in answering a question, you have said it was 
thus or so, “according to my best judgment,’ do you mean to be 
understood as saying that you know such statements to be absolutely 
true? Please answer the question yes or no. 

A. I mean to say just as I said there, according to my best knowl- 
edge and belief. 

X Q. 120. Where did you procure the pipe with which, as you 
say, you made your first tube well ? 

A. I cannot tell positively where I got it. 

X Q. 121. Had the pipe been previously used or was it new 

pipe? 
2928 A. I think it was new pipe. 

X Q. 122. In answer to direct question 29 you say: “ I took 
au piece of gas pipe.” “This plug I put in the bottom of the pipe; 
then [ took a common crowbar and made a hole in the ground as 
deep as I could with it; then took the pipe and put into the hole 
und drove it down the depth I supposed we would find water; then 
I took a bar of round iron and put into the pipe and punched out 
the plug at the bottom; then took my pump and screwed on the 
pipe at the top.” Will you please say whether you personally did 
and performed the several movements and operations as there de- 
scribed ? 

A. I presume I done a part of it and a part was done by the 
hands; I did not mean to be understood as a-doing all the labor, 
but I dictated it and told how it should be done—what I did not do 
myself. 

X Q. 125. Please give the names of the persons who assisted you. 

A. Mr. Hiram E. Adams, Mr. Joseph Gliss, I think Mr. Lawson 
Burr, and other hands — had in our smith shop. 
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X Q. 124. How many hands did you have in your smith shop? 

X Q. 125. Please name them. 

A. A. Lawson Burr, Joseph Gliss, I think Joseph Colt, two helpers ; 
I don’t remember their names; I am not certain, but think Frank 
Van Loon, George Danher ; I refer to my — in relation to George 
Danher; there are two names that I am not positive about—Joseph 

Colt and Frank Van Loon. 
2929 X Q. 126. Is the book to which you referred a time book 
kept at the time to which you refer? 

A. It is a blotter kept at that time, in 1858, by C. & T. Buxton. 

X Q. 127. Have you a time book that was kept at that time con- 
taining the names of your employees ? 

A. The time book at that time is destroyed; we have none. I sold 
not long since a quantity of old books and this was among them, as 
I suppose, not being able to find it. I looked for it yesterday. 

X Q. 128. To whom did you sell them ? 

A. A peddler; can’t tell his name; he — buying up paper — 
rags. 

X Q. 129. Please give us the present residence of any or all of the 
parties who assisted you in making this well or who you think as- 
sisted you. 

A. H. E. Adams, Warsaw, N. Y.; A. Burr, of Warsaw, N. Y.; 
can't say that he assisted about putting it down ; he was one of the 
men in the smith —; Joseph Gliss went into the army and never re- 
turned; I suppose he is dead; George Danher is dead; died in 
Attica, N. Y.; O. L. Buxton, I think, helped put it down—assisted 
about the pipe; he may have assisted in getting the pipe; he died 
in Washington, D. C., this last year; Colt and Van Loon may have 
been in our shop at that time and assisted in putting it down. Ido 
not know the residence — Van Loon or anything about it. Mr. 
Colt lives near Albion, N. Y., I think; I am not sure. 

X Q. 130. Can you name any other parties who assisted or who 

was present during the making of this well? 
2930 A. My impression is that my brother, C. C. Buxton, was 
present or about the shops; still | am not sure. Mr. Benson 
I spoke of yesterday as assisting in cutting or fitting the pipe may 
have been present and assisted, or he may have not. 

X Q. 131. How far from the smith shop was the well put down? 

A. Near the west end of the smith shop; I can’t tell the number 
of feet. | 

X Q. 132. How long were you engaged in making that well from 
the time the hole was started until the pump was attached and the 
well completed ? 

A. We may have been engaged there all day; I am not certain 
as to the time. ; 

X Q. 133. Can you say who steadied the pipe with the gas tongs, 
who used the sledge, and who held the timber upon the top of the 
pipe, as you have said ? 

A. Cannot tell. 


1134 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


X Q. 134. Were any tools or appliances of any kind other than 
the pipe, tongs, sledge, and piece of timber used in sinking that pipe 
after starting the hole with a crowbar? 

A. I presume there were other tools used; I don’t remember what 
they were; we used such tools as we needed. 

X Q. 135. Please say what other tools and appliances other than 
those you have described were or could be needed for sinking that 
pipe ? 

A. I cannot tell; we used such tools and appliances as we needed 
at that time. 

X Q. 136. Whose idea or suggestion was it, the making of this 
well ? 

A. My own. 
2931 X Q. 137. Had you ever before seen or heard of such a 
well ? 

A. I had never seen any such well, or I don’t remember of hearing 
of them or any such well. 

X Q.138. Do you own or use adriver well at this present time? 

A. I do not. 

X Q. 139. Have you owned or used any other driven wells than 
the two you have mentioned in your testimony? 

A. I think not. 

X Q. 140. Did you keep and sell iron gas pipe in your hardware 
store? 

A. I cannot tell; don’t remember. 

X Q. 141. Can you say whether or not any dealers in this place 
kept iron gas pipe for sale in 1858? 

A. I cannot tell. 

X Q. 142. What use or uses were made of iron gas pipe in War- 
saw and its vicinity in the year 1858 ? 

A. We used it about our engine and Breck, Gates & Herd used it 
about their engine and machinery. I think it was used at the fur- 
nace in this town. I don’t know but there was gas works in this 
town then. If so, it was used there. 

X Q. 148. What sizes of gas pipe were used about your engine and 
the engine of Breck, Gates & Herd? 

A. I cannot give the size of the pipe that I used definately, but 
think it was the same size we used for this pump, as we had a pipe 
from the engine to the race below, with a pump attached to it. 

X Q. 144. What use did you make of the pump attached to the 
pipe from the race ? 

A. We used it for pumping water from the race to fill up 
2932. the boiler when the engine was not In running order or after 
it had blown off. 

X Q.145. When was this connection and use made? 

A. I think in May, ’SS. 

X Q. 146, Was it previous to orafter you connected the cistern to 
the race by wodden piping? 

A. It was before the woodden piping was put down. 

X Q. 147. Did this iron pipe that supplied the pump at the en- 
gine pass under or over ground from the race to the pump? 
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A. It run direct from the engine down below until it struck the 
ground orrace. A part of the time this pipe run into a barrel sunk 
down beside the race, so that the water soaked from the race into this 
barrel. It may have some time run directly into the race. 

X Q. 148. How far was the engine from the race? 

A. I should think six feet below the floor on which the engine sat 
to the top of the water in the race. ‘The engine was four or five feet 
west of the race. 

X Q. 149. How far from the race were the barrels sunk into which 
you say water soaked from the race ? 

A. Perhaps four feet. In high water the water from the race 
might have flowed over where the barrels were. 

X Q. 150. Is this engine of which you have spoken still in use or 
existence here in Warsaw ? 

A. It is not in use here; I don’t know where the engine is. 

X Q.151. Do you mean positively to testify that in the year 1858 

you had in your shop, or that Mr. Benson had in premises 
2953 rented from you, dies, chasers, or other appliances slapd to 

and used for cutting threads on gas pipe of various sizes? 
Please answer directly. 

A. We either had them at that time in our own shop or Mr. Ben- 
son or Breck, Hurd & Gates had them in their shop, where our work 
was done by Mr. Benson previous to Benson’s moving into our shop. 

X Q. 152. What were those tools or appliances? 

A. Screw plates and dies suitable for cutting such pipe. 

X Q. 153. You have described a difference in the manner in which 
lead and iron pipes were connected to pumps. Will you please tell 
us whether an iron pipe could be attached to a pump whose fittings 
and connections were intended and arranged for lead pipe without 
first having to make a change in those connections? 

A. I don’t Know, sir, whether they could or not. 

X Q. 154. Did you, previous to the year 1862, ever buy pumps 
from the Holly Manufacturing Company, Rumsey & Co., of Seneca 
Falls, or of any other parties, whose connections came fitted to at- 
tach to iron gas pipe ? 

A. I cannot tell. we used an iron pump in 1858 that screwed onto 
iron pipe or was used on iron pipe. 


293 Examination adjourned to 4 o’e. p. m., February 21st, 1880. 
. . 
Met pursuant to adjournment. 
Cross-examination of Trwotay H. Buxton continued: 


X Q. 155. Can you tell how long it took to drive down the pipe to 
make your first well ? 

A. It might have been an hour or two or it might have been 
longer; might have been half a day. 

X Q. 156. Can you tell how long it took you to drive down your 
first well? 

A. I cannot tell any more than I have. 

X Q. 157. Do you know where either of the members of the firm 
of Gates, Breck & Herd now reside? - 
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A. I do. 

X Q. 158. Where do either or all of these gentlemen now reside? 

A. Mr. Herd resides in Batavia, N. Y.; Mr. Gates is dead; Mr. 

Breck is dead. 
X Q. 159. Were you yourself present and assisting when 
2935 the second driven well of which vou have testified was put 
down ? 

A. I was present. 

X Q. 160. Who, if anybody, was present or assisted in making 
that well? Please name them. 

A. I think John West put down the well, and our hands assisted 
him, but he dictated about it. 

X Q. 161. Were you yourself present during the whole time while 
this second well was being put down? 

A. I might have been there all the time and I might not. My 
recollection is that I shouldn’t have been there all the time. 

X Q. 162. Do you know how long it was from the time that well 
was commenced until it was completed ? 

A. I don’t. 

X Q. 163. Was you present during the entire time while the first 
well was being made? 

A. I might not have been and I might. I hardly think I could 
have remained there all the time they were putting it down. 


Witness further cross-examined by Mr. Hurtzurt, of coun- 
sel for complainants : 


X Q. 164. Mr. Buxton, for what purposes as a motive power is 
the water in the race that you have spoken of used? 

A. Used for driving a grist-mill. 

X Q. 165. From what stream of water is it taken? 

A. What is called Allen’s creek ; formerly called Oatka creek. 

X Q. 166. Is —a creek of considerable size? 
9936 A. Yes; it is suitable size for carrying three runs of stone 
at the mill, except in an extreme dry season. 

X Q. 167. Warsaw is the county seat of Wyoming Co., and was 
twenty years ago, was it not? 

A. Yes. 

X Q. 168. How deep was the barrels that you have testified to 
inserted in the ground ? 

A. | think about three feet. 

X Q. 169. What year was it that you built an addition on the 
blacksmith shop ? 

A. I can’t tell. 

X Q. 170. You say Mr. West put down the second well ; who em- 
ployed him to do it? 

A. I did. 

X Q. 171. How much did you pay him for doing it, if you know ? 

A. I don’t remember. 

X Q. 172. Did he furnish anything used in the construction of 
that well; if so, just what, as you now remember? 
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A. I don’t remember of his furnishing anything, still he might ; 
if so, 1 don’t remember what it was. 

X Q. 173. Are you prepared to swear positively that the pipe or 
any part of it used in the first well was used in the construction of 
the well put down by Mr. West? Please answer yes or no. 

A. No; I am not. 

X Q. 174. Will you swear positively that a wooden plug was in- 
serted in the bottom of the pipe used in the construction of the 
second well? 

A. I am quite positive that there was no wooden plug used. 

X Q. 175. What business was Mr. West engaged in at the time 

you employed him to put down that well ? 
2937 A. I think he was a day laborer here and occasionally put 
down those wells. 

X Q. 176. Didn’t you know and didn’t he state to you at or about 
the time that he put down that well that he had purchased the right 
from parties to put down driven wells in several towns about here ? 

A. I have no recollections of his saying to me anything of the 
kind, but I did understand, by report or beresay, that he was putting 
down those wells and he claimed to have the right to. 

X Q. 177. Will you swear positively that he did not so tell you? 

A. No. 

X Q. 178. Can you give me the exact date that West put down 
that well? 

A. I cannot. 

X Q. 179. Can you give me the exact date that the dug well 
you have testified to was put down? 

A. I cannot; it may have been there when I went there; I don’t 
recollect. 

X Q. 180. In your testimony, when you referred to the engine 
that you had when you first went there on Main St., and the one 
you subsequently got or had repaired, you did not take into con- 
sideration the engine operated by Breck, Gates & Herd, did you? 

A. If I spoke of any engine I did not mean theirs. 
2938 X Q. 181. The first engine that you had in your shops on 
Main St. was obtained from who? 

A. I think Colligan & Co., of Buffalo, N. Y. 

X Q. 182. What year was it purchased? 

A. In the spring of 1858. 

X Q. 183. Did you use an engine in your shop prior to that time 
that belonged to you or your firm ? 

A. We did not; this was the first engine put —. 

X Q. 184. When you say that shop do you mean all the shops that 
your firm owned or used there on Main St. ? 

A. Yes. 

X Q. 185. Then please explain what you meant in answer to ques- 
tion 20 on your direct examination, when you testified that “ very 
soon after we went on Main St. we put in a six-horse-power engine 
in our shop in company with Hiram E. Adams.” 
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A. I meant to be understood that this was the first engine that 
we put in the shop, and if I spoke of its being six horse power it 
might have been that or less; it was a small engine. 

X Q. 186. You have testified in answer to question five that you 
removed to Main St. between 1842 & 1845; do you now wish to cor- 
rect your testimony on that point where you say it was ‘very soon 
after we went on Main St. we put in a six- horse-power engine in 
our shop in company with Hiram E. Adams?” 

A. I don’t desire to correct my testimony in relation to 
2939 moving, in regard to the time between the moving and put- 
ting in the engine; it may be longer than I was aware of. 

X Q. 187. Please state in this connection how many years it was 
from the time you moved on Main St. until the first engine was put 
in your shop? 

A. The first engine was put in in the spring of 1858; I can’t give 
the number of years. I had testified before about the time that we 
had moved up on Main St., but could not be definate as to the time, 
and therefore I could not tell the number of years precise, but could 
tell the year that I put the engine in. 

X Q. 188. About how many years intervened ? 

Ten, twelve, or thirteen years. 

X Q. 189. Is the engine that you put in, as you say, in 1858, the 
only engine that you had in your shops on Main St., referred to in 
your testimony here given? 

A. It was, on Main St. 

X. Q. 190. Now, Mr. Buxton, will you please explain what you 
meant when you made the answers to questions 20, 21, and 22, on 
your direct examination, which questions and answers as given by 
you are as follows: 

“Q. 20. Did you have any machinery in your shop at any time 
that was run by power part of the time? 

“A. Very soon after we went on Main St. we put in a six-horse- 
power engine in our shop in co. with Hiram E. Adams; he always 
run the engine. 

“Q. 21. Did you afterwards put in another engine in the place of 

this one? 
2940 “A. I think we put in a new engine; am not sure but that 
we had this one repaired. 

“(. 22. About what year was this ? 

“A. In the summer of 1858.” 

A. I see evidently that the two engines we had there is a conflic- 
tion in the testimony. I did not either understand the question in 
relation to it at the time or I made a mistake in giving one engine 
for the other. Previous to 1858 Mr. Adams did our work, as he did 
afterwards, having most of the machinery he had in 1858, except 
the engine, but they were in another building, aside from Main St. 
At this time Mr. Adams—I mean previous to 1858 and between the 
time we moved up on Main St. and 1858—done our work, either by 
the day or by the piece. Whether at that time we owned a portion 
of the machinery or not I cannot tell, but our work was done with 
the same turning-lathe and sawing machines we had — we used after- 
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wards. The power was a small engine; he done our work for us 
with this; I can’t tell how long. Whether he or we rented the 
building where he occupied I cannot tell. That engine was after- 
wards sold by Mr. Adams and is the one I alluded to when I said 
we may have exchanged engines, and then, after this time, we rented 
power of Gates, Breck & Herd, and Mr. Adams put in the same ma- 
chinery that he had in the old shop, except the engine, and then 
was this engine I spoke of was put in our shop in 1858. 


2941 Further hearing adjourned to the 23d day of Feb.,1880, 
at 9 o’clock a. m. 


February 23d, 1880.—Parties met pursuant to adjournment. 


Witness desires the notary to read the last question and answer; 

which was done, and says he wishes to state further in regard 
to it. 
2942 Witness resumes : 

Since the adjournment Saturday night I have thought 
more of the question—of the manner of power or the way our work 
was done by machinery or the power used in doing it. Since the 
time we moved up onto Main St. to the time of the close of the 
firm of C. & T. Reston the time was about 20 years. Our work 

was done a part of the time by Mr. Adams in the build- 
2943 ing called the“ Old Furnace.” From that, after that time. our 

work was done by power that we rented of Breck, Gates «& 
Herd ; after that, in the year 1858, we moved our machinery into 
our shops on Main St., fitted up our shops, put in our machinery, 
and run there for several years in that way. Then, on reflection, I 
find that near the close of our Co. time we did exchange engines 
with Mr. Colligan, of Buffalo, for another engine, which, I think, 
was placed in the same place and used until the close of the Co. of 
C. & T. Buxton; that from the commencement of Mr. Adams doing 
our work to the close of our company the machinery used was owned 
a part by Mr. Adams and a part by our Co., with the exception of 
the time that we had power of Breck, Gates & Herd. At that time 
I can’t say that Mr. Adams had any interest in the machinery, but 
he may have had; and where I stated that this was the only engine 
owned or used by us on Main St., in our buildings on Main St., I find 
now I was mistaken, in that in thinking it over I did suppose that 
the change was made after the firm of T. H. Buxton & Co. had com- 
menced business. 

X Q. 191. Have you examined any of your books kept in con- 
nection with your business when you were a partner of C.C. Buxton 
since we adjourned Saturday night ? 

A. I have. 

2944 X Q. 192. What book was that ? 

A. It was a ledger kept by us in 1858. 

X Q. 193. Any other book ? 

A. Yes, sir. 

X Q. 194. What other book ? 

A. Cash-book kept by us at the same time—1898, 

X Q. 195. Any other book besides these two? : 
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A. I may have looked some other books over, like a day-book, 
but found nothing that I wanted. 

X Q. 196. You found nothing, then, in the booksthat you mentioned 
in the last answer that you made that assisted you in any manner 
in making the explanation you have made this morning? 

A. I did not find anything in the day-book. 

X Q. 197. To what is the latest date of entry in either of the cash- 
book or ledger that you have referred to in your testimony? Tell 
me as near as you can. 

A. I think I looked over Mr. Adams’ account to the time he 
closed—1886, or about that time. 

X Q. 198. In what book did that appear? 

A. Ledger and cash-book ; both. 

X Q. 199. Did you find any entry in any of your books in rela- 
tion to the purchasing of a second engine you testified to this morn- 
ing ? 

A. I find on our cash-book where I paid Mr. Colligan, of Buf- 
falo, in the spring of 1858, money to pay for engine bought by 
Mr. Adams; it may be by Adams & Fargo; can’t say but what 
Fargo’s name was in it or not; also in the fall of that year 
2945 paid the same party money for the same purpose, and also 
for a plainer bought in Buffalo; it may have been Adams & 
Fargo. 

X Q. 200. Question repeated. Will you please to answer the last 
question? I referred to the second engine, which question 199 
plainly indicates. 

A. I referred this morning to our engine used by Mr. Adams in 
the Old Furnace ; second, the engine on Main St., purchased in 1858 ; 
third engine, the last we had; [ don’t know where we had it. 

X Q. 201. Did you find any entry in the books you examined 
since our last adjournment in regard to the third engine, now 
spoken of? 

A. I did not find any entry showing the time or where it was 
bought, but I did find that there — at which we changed engines ; 
found this on looking over Mr. Adams’ account, in finding that I 
then thought that we did change engines, and found some other 
facts, when, on seeing those facts, reminded me that we did change 
with Mr. Colligan. 

X Q. 202. Will you please produce that book that you found the 
entry in referred to in your last answer, so that the counsel for the 
complainant may examine it? 

A. I will. 

X Q. 203. You now have your books, Mr. Buxton, that you re- 
ferred to; will you please turn to the entries, point them out to 
the notary, so that he may copy just the words and figures you have 

referred to in giving your testimony ? 
2946 A. “I will,” and witness then produces cash-books, com- 
mencing in 1855 and extending about to 1866, kept by C. & 
T. Buxton, down to Nov., 1868, and refers to page 179 and to the 
item orentry on that page in the words and figures following: “ May 
0, 1858, by IF’. Colligan, for engine for Adams & Fargo, $100.00 ;” also 
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on same page the following item: “ May 12, 1858, cash to Colligan, 
Buffalo, $280.00 ;” also refers to ledger marked on the cover, 1858, 
C. & T. Buxton, containing accounts from 1855 to 1861. The item 
referred to, or entry, is found on page 167, and is in the words and 
figures following: “July 25, 1859, by amount due Adams & Fargo, 
being (4) of amount cr. to each to balance, $78.02; by Adams’ ac. to 
date from the 8th of May & Nov. 9, $95.85; by note, 300, Jan. 23, 
D6, $300.00; interest, 2 years 4 mos., up to May 23, 58, $49; interest 
as agreed on up to date, $18.29; 23, ‘59, amount due, $4.79.” The 
page 167 is headed as follows: “ Dr., H. E. Adams, er.” In same 
book witness also refers to page 176, which page is headed as fol- 
lows: “ 1858, dr., Adams & Fargo, cr.” The item is in words and 
figures following: May, 1859. Settled up this day with Adams & 
Fargo, and the wood is credited on, except $13.36; cr. amount 
agreed on is this; we have not counted anything for Benson, and 
this is sum deducted on lumber.” 


Further cross-examination of the witness postponed — 5 o'clock 
p. m. 


2947 5 o'clock p. m.—Parties met pursuant to adjournment. 


X Q. 204. Is there any charge in your ledger account against H. 
E. Adams or Adams & Fargo of the two amounts shown on your 
cash-book, 1858—May 5, by F. Colligan for engine per Adams & 
Fargo, $100; May 12, 1858, cash to Colligan, $200? 

A. None that I can find. 

X Q. 205. Will you turn to vour ledger referred to in your testi- 
timony at page 167, and will you swear positively that any of the 
items In that account were used for paying for the engine purchased 
by Adams & Fargo, as you say? 

A. I see nothing that makes me believe that any of the money I 
paid to Colligan is charged on this paper; I can’t swear positively 
that any of the items there charged were used for that purpose. 

X Q. 206. In answer to cross-question 199 you say: “I find on 
our cash-book where I paid Mr. Colligan, in the spring of 1858, money 
to pay for engine bought by Mr. Adams or Adams & Fargo; also, 
in the fall of that year, paid the same party money for the same pur- 
pose.” Will you please turn to your cash-book or any other books 
kept by you and point out the items where you paid money to Mr. 
Colligan in the fall of that year, as you have testified ? 

A. I don’t see it here—the full amount—but it may be here. 
2948 X Q. 207. Will you swear positively that any such account 

as having been paid in the fall of the year appears on your 
books ? 

A. No, sir; I won't. 

X Q. 208. What style and size of engine did you procure of Calli- 
gan, of Buffalo? 

A. It was either six or eight-horse power. I think I called it 
eight horse power; he rates his engines higher than others, and 
may have called it a six horse power; it was a portable engine and 
known as a “ Calligan engine,” manufactured at Buffalo. 
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X Q. 209. What was the price of that engine ? 

A. My impressions are about six hundred dollars; but I am not 
sure of it. 

X Q. 210. Give us, as near as you can, the date of the purchase 
of that last engine. 

A. I think, as near as I can give, would be between 1862 & 

1866. 
2949 X Q. 211. Have you examined your books in order to 
find an entry that would enable you to find a date to fix the 
— of such purchase ? 
I have examined them, but I don’t find anything referring to 
it bs which I could tell the date. 

X Q. 212. While you were engaged in business on Main street 
did you or your firm of C. & T. Buxton ever own an engine in com- 
pany with H. E. Adams? 

A. Yes, sir; I think we did. 

X Q. 213. Will you swear positively that you did? 

A. No, sir; I won't. 

X Q. 214. Who purchased the first engine used in your shops on 
Main St.? 

A. Adams & Fargo. 

X Q. 215. What stvle of engine was that? 

A. It was one of Mr. Callagan’s, of Buffalo, portable engines. 

X Q. 216. How many horse power would you call it? 

A. I think I called it five or six horse power. 

X Q. 217. Do you know the price of that engine ? 

A. I don’t — that. 

X Q. 218. What style of engine had Breck, Gates & Hurd in use 
at that time? 

A. They used a very heavy engine of twenty-five or thirty horse 
power, with two or three boilers ; the boilers were separate. 

* XQ. 219. Where did they obtain water from for the ordinary 
supply of their engine? 
2950 A. 219. I think from a well dug under the engine, or near 
by it. 

X Q. 220. How deep was their well? 

A. I can’t tell. 

X Q. 221. The last engine that you referred to in your testimony 
that you purchased of Calligan was put in the same place in your 
shop that the one was that Adams & Fargo put in, was it not? 

A. Very near where the old one was; put in substantially the same 
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Caan on the sidew alk ? 

A. It does, and Main St. runs north & south. The building goes 
east & west. | 

X Q. 223. Your smith shop spoken of on Main street is directly 
west of the building referred to in the last question containing the 
engine ? 
A. It is. 
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X Q. 224. What is the distance between these two buildings ? 

A. From thirty to forty feet ; should say forty feet. 

X Q. 225. Give me the size of the smith shop as it stood in 1858. 

A. Twenty-four by forty or more feet. 

X Q. 226. Which way was it longest ? 

A. East & west. 
2951 X Q. 227. Give the size of the addition that you say was 
added to the smith’s shop. 

A. Twenty-four feet wide by twenty-four to thirty feet east & west. 

X Q. 228. The first tube well testified to was put down west of the 
smith shop? 

A. West of the first smith shop, before the addition was put on. 

X Q. 229. You have testified that you used a lead pipe—might 
have — an iron pipe—from the engine first put in your shop on 
Main street to the race. 

A. I don’t remember of testifying that one went into the race—I 
mean a lead pipe. I don’t remember a lead pipe being put from the 
engine into the race, but there may have been. 

X Q. 250. Will you swear that a lead pipe was not used from the 
engine to the race? Please answer my question directly, yes or no. 

A. I don’t remember whether there was or not. 

X Q. 231. Will you swear positively that you used an iron pipe 
from the pump used for pumping water from the barrels put down 
by the race, as testified to ? 

A. I can’t swear positively; that is my best impression. 

X Q. 232. Will you swear positively that you used an iron pipe 
in the dug well on your premises on Main St.? 

A. No, sir. 

X Q. 233. Please describe the gas tongs referred to in your testi- 

mony. 
2952 A. 233. Tongs made so you could grab around an iron bar, 
so that you could hold it from turning, screw it around. 

X Q. 234. Will you swear positively that the barrels sunk by the 
race were put down in 1858? Please answer my question directly, 
yes or no. 

A. That’s my best impression ; I can’t say positively, but I think 
they were; that’s the best I can say. 

X Q. 235. Did my last question call for what you thought or for 
your positive baantohes ? 

A. Positive knowledge. 

X Q. 236. Will you swear positively to any one year that the tub 
or cistern was put down west of your smith shop? 

A. No, sir. 

X Q. 237. Will you swear positively to any one year that the well 
was put down by West? 

A. No, sir. 

X Q. 238. Will you swear positively to any one year that 
2953 the first tube well was put down that you referred to; will 
you swear positively to any one year? 

A. I am positive that it was put down in the year of 1858. 

X Q. 239. In answer to question 66 you said: “| think it was 
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put down in the spring of 1858; that is my best recollection,” in 
referring to this well. From your examinations of any books or 
memoranda since giving that testimony have you found anything 
that enables you to swear more positively? Please answer directly. 

A. I have; in looking over the cash accounts I have had here to- 
day, and the other references I have testified to, I feel more certain 
than I did that I put down the well in that year. In looking over 
I feel more certain than I did before that I am correct. 


Further examination postponed until Febr’y 24th, 1880, at 9 o’e. 
a.m. 
Fes. 26rTH—4 o’clock p. m. 


Cross-examination of T. H. Buxton resumed by Mr. An- 
DREWS : 

X Q. 240. You were asked, Mr. Buxton, on the direct if you knew 

Nelson W. Green; will you please state what you knew of him and 
ager date when ? 

2954 A. 240. In, I should think previous to, 1860—it might have 
sad either of those years—F rank Green, a brother, and this 

one use- to be here on a visit. They called it this one. Personally 

I had no acquaintance with him. They used to be here to Mrs. 

Windsor’s, his sister’s. 

X Q. 241. And is this all that you know of or about him? 

A. I have heard say that he was here with Mr. Doolittle, and 
can’t say but that he was in his office here. I had heard, but per- 
sonally can’t say. 

X Q. 242. Question repeated. Please answer directly. 

A. I said then I didn’t know; personally it 1s. 

X Q. 243. Now, I ask you whether you have heard of him as the 
inventor and patentee of the driven well, and when you first so 
heard of him? 

A. To the first part of the question I answer, I have, but the time 
I can’t tell. 

X Q. 244. After the time when you put down the well vou have 
testified of, as you say, in 1858, when did you next know of a simi- 
lar well being put down ” 

A. I don’t remember of seeing any put down till our own, the 
second one that was put down, but I might have heard of others that 
were being put down. 

X Q. 245. Are you now able to state at what date the last well 
you have referred to was put down? 

A. I am not. 

X Q. 246. How near can you give the date? 

A. My impression, it would be two or three years; maybe 


longer. 
2955 X Q. 247. You are unable to give any nearer approxima- 
tion to that time, are you? 
A. I am. 


X Q. 248. In answer to direct question 19 you stated that a part 
of the time you used water from a reserveir. What use did you 
make of the water from that reservoir ? 


» 
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A. Setting tires. Sometimes it might be taken to the shop, when 
the wells gave out or anything happened to the pumps. 

X Q. 249. How did you use the water in the reservoir in setting 
tires ? 

A. We would dip it out with pails and — on it to set tire, and 
would sometimes put the wheel right into the cistern. 

X Q. 250. In answer to direct question 20 you said that you put 
in an engine in co. with H. E. Adams, and in answer to direct ques- 
tion 21 that you think that you afterwards put in a new engine; 
am not sure but you had this one repaired, and in answer to direct 
question 22, when asked what year was this, you answered, In the 
summer of 1858. Is that statement correct? 
~ A. Correct as far as the first engine—the first engine we put in— 
is concerned ; that was put in in 1858. 

X Q. 251. Then do I understand you that it is not correct as to 
the new engine or the old one being repaired, as you have stated on 

your direct? 
2956 A. 251. Lanswered that question atthe time with the under- 
standing it had reference to the first engine putin. I think 
afterwards I answered in relation to them repairs in another ques- 
tion or when another engine was pt in. 

X Q. 252. That is not responsive to the question. Question re- 
peated. 

A. That is as good an answer as I can make to it. 

X Q. 253. In answer to X question 250 just now you say the 
statement in answer to the questions quoted from was correct, as far 
as the first engine we put in was concerned ; is it true, that answer, in 
regard to the remaining portion of the statement contained in those 
answers ? 

A. Thatitis not true in relation tothe repairs on engine afterwards, 
as I did not understand that I was required to answer in regard 
to repairing or putting in our last engine, as it is apparent they 
could not all — been done at the same time. 

X Q. 254. Had you not previously testified that the first engine 
was put in soon after you moved on Main St., which time of moving 
you gave as between “42 & 1845” 

A. I did. 
X Q. 255. Then was it apparent from that testimony as 
957 given by you, all taken in connection, and not by selecting 
a single answer to a question which you did not understand, 
that those repairs or exchange did not take place in 1858, as you an- 
swered they did in reply todirect question 22? Please answer di- 
rectly, yes or no? , 

A. 255. I have answered that question once or twice, and ex- 
plained the whole matter in regard to those engines. I stated I 
think this first engine was put in in 1858, and the repairs, or the 
new engine that I mentioned, was done afterwards. 

X Q. 256. Were you or were you not mistaken when you an- 
swered the direct questions which have just been alluded to and a 
portion of them quoted? 
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A. I explained that whole matter after I had examined my books 
at vour request. 
X Q. 257. Question 256 repeated. [ask the witness to answer yes 


orno? 
A. I have given all the answer I can give him. : 
X Q. 258. Do you refuse to answer that question yes or no. 4 


A. Ihave answered the question after looking at my books, at 
your request, and explained the whole matter to you. 


2958 X Q. 259. Can you now, Mr. Buxton, after having had sev- r 
| eral days in which to reflect and recall these bygone cireum- , 
| stances, give us the date when these repairs or the replacing the old 
| by a new engine took place ? 


A. Iean. After Mr. Andrews and the other gentleman were at | 
my home they requested me to look over my books and see if I 
could get anything from them that would give me any more light 
on the subject. I find instances on my book where I think, from 
these facts, the engine was thoroughly repaired—that is, the engine 
I put in there first in 58, in 63, or ’64; and that, from a charge on | 
the books of T. H. Buxton & Co., I find enough to satisfy me that ? 
the other engine, the last one, was put in in 1869. 

X Q. 260. Was Mr. H. E. Adams interested with you in the own- 
ership of the engine at the time it was repaired ? 

A. He was running the engine, as formerly, and may have owned 

the whole of it or — in a part of it. I can’t say. a 
2959 X Q. 261. Can you say whether Mr. Adams was interested 
in the new engine put in in 1860? 

A. I find on the books of T. H. Buxton & Co. where he is charged 
with one-half of freight on engine; that, I think, is in July, 1869, 
From that fact I suppose he owned half of it. 

X Q. 262. You have stated that part of the time you had two, & 
part of the time three, buildings that vou used as shops. Which of 
the three was the last to be occupied ? 

A. Iam not aware of being asked how many shops we occupied, 
or that we occupied three shops; of stating that we occupied three , 
shops; still I might. | 

X Q. 263. Did vou a part of the time occupy two, € a part of the 
time three, shops ? 

A. We did, including the place where we had our work done by 
machinery. 

XQ. 264. What place was this where you had work done by ma- 
chinery ? 

A. At Breck, Gates and & Hurd’s we had a room. It may at that 
time have been Gates & Hurd; the company changed once; it was 
in the same place. 

X Q. 265. Who occupied that room and what work was done in it? 

A. A certain portion of the work was done by Mr. Adams, and he 

occupied the room—sawing, turning, getting out materials 
2960 for wagons « carriages; other men in our employ may have 
worked in the room helping him or doing other work. 

X Q. 266. Then the use of this room by Mr. Adams was not 
an occupancy of the building, was it ? 
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A. We did not occupy all of the building; we had a room and 
took power from their engine to run our machinery. 

X Q. 267. What machinery had you in there and what proportion 
of the building did you oecupy ? 

A. We had the machinery that we used for the manufacturing 
stock for our purposes, such as sawing, turning, boring, and such 
like; I cannot tell what portion of the building we oceupied ; it was 
a large one, and we had what room we needed for that purpose. 

X Q. 268. Did you oceupy as much as one-fourth of that building ? 

A. I shouldn’t think we did. 

X Q. 269. How many stories to that building ? 

A. I don’t remember the construction of the building enough to 
describe it. 

X Q. 270. What was it used for other than the use you made of it? 

A. General manufacture of lumber—planing and sawing. At one 
time they had a saw-mill in this; had mach: ery suitable for put- 
ting up their own machinery and making their own machinery, 
such machinery as they used, Mr. Hurd, himself, being a machinist 

regular. 
2961 X Q. 271. Who owned the machinery in the room where 
Mr. Adams worked ? 

A. The machines that we used there, a part of them, belonged 
to us and a part to Adams; the shafting and bands that were used 
belonged to Buck, Gates and Herd; I don’t know, but that is my 
impression ; it may be we owned all the machinery that we used there; 
[ can’t tell whether we owned it all or not; we had a@ lathe-sawing 
machines, boring machines, tenenting machines — such other as we 
may have for cutting up lumber for our purposes. 

X Q. 272. Was this building in which Mr. Adams occupied this 
room the same building in which Mr. Benson had the lathe which 
he afterwards removed into your shop? 

A. I think it was. 

XQ. 273. Do you not know that it was? 

A. Lam very sure it was. 

X Q. 274. Did he there use any other lathes than the one after- 
wards moved into your shop ? 

A. I cannot tell. 

X Q. 275. Can you give the month and year when that lathe was 
moved from that building into your shop ? 

A. The latter part of ’58, it was near; can’t give the month; I 
think I stated two or three months before I commenced charging them 

rent, which would be in the fall of 58; perhaps October or Nov.; 
2962 perhaps as early as September. 

Further cross-examination of this witness adjourned to Feb’y 27, 

at 10 o’clock a. m. 
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Frp’y 27—10 o’clock a. m. 
Parties met pursuant to adjournment and cross-examination of 
Mr. Buxton continued by Mr. ANDREws: 


X Q. 276. How long is it since you ceased to manufacture car- 
riages ond lumber wagons in the shops on Main St.? 

A. Last fall. 

_ X Q. 277. How long did you continue to use the wooden pump 
in the dug well, and can you give the date when it was put in? 
And, if so, please give it. 

A. I can’t tell when it was either put in or how long used. 

X Q. 278. How long-was the crowbar that was used in making 
the hole in the ground into which you put the first tube, as you 
have testified, in 1858 ? 

A. I don’t remember how long it was. 

X Q. 279. Give us your best idea in regard to it, whether it was 

3 or 10 feet long or if it ranged anyw here between those lengths. 
2963 A. I don’t remember anything about the length of it. It 
may have been a common bar 4 or 5 ft. longer. 

X Q. 280. Was that bar expressly prepared for the purpose ? 

A. I don’t remember. It might have been a common bar, and it 
might have been one prepared for them. 

X Q. 281. Then when you testified heretofore, in answer to direct 
question 29, that it was a common iron bar you may have been 
mistaken, may you not? 

A. No; I testified then that it was a common bar, and think J 
was now, but it may have been made for the purpose. 

X Q. 282. Then if it was not a common crowbar, but was made 
on purpose, then you did make a mistake in answering direct ques- 
tion 29, did you not? 

A. No, sir; I testified that it was a common bar, but may have 
been made on purpose. 

X Q. 283. Did you, in answer to question 29, testify as you have 
stated in your last answer ? 

A. I suppose I testified it was a common bar. That is my recol- 
lection now. 

X Q. 284. Did you see the hole being made by this bar for in- 
serting the tube, as you have testified? Will you testify positively 
that you did? 

A. I presume I did. 
2964 X Q. 285. Will you testify positively that you did? 

A. Yes, positively, when it was being made or after it was 
made, 

X Q. 286. Question repeated, 

A, No; not that I see it making, but it was my best impression 
that I did, but I am not positive. 

X Q. 287. Can you tell us who used the bar in making that hole ? 

A. No, sir, 

X Q. 288. Did you hear any jocular or vulgar remarks made in 
relation to that bar and its peculiarities by men or boys who were 
there, standing about at the time? 
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A. I did hear laughing and joking about the pipe as I came in 
or went out; that the boss had got catched once; that his pipe 
would be full of dirt before he got it drove, and he did not believe 
he would get much water; they were laughing & joking about 
that—the pipe; there may have been—about the bar; I don’t re- 
member of hearing the bar spoken of. 

X Q. 289. You say you may have heard laughing and joking as 
you came in or went out. As you came in or went out where? 

A. I presume I passed in and out from one shop to the other 
several times while we were getting the pipe ready and putting it 

in. 
2965 X Q. 290. And do you mean that you heard those remarks 
while passing from one shop to the other? 

A. I presume I heard as passing from where we were putting in 
the well outside to the blacksmith shop, or from the blacksmith 
shop to the well. I know there was a good deal of joking and laugh- 
ing between the hands about it. 

X Q. 291. Then it was not while you were passing from shop to 
shop, as indicated in question 289? 

A. I presume it was; the same remarks and laughter were going 
on while I was passing from one shop to the other; the shops were 
so near together we could hear them. 

X Q. 292. Were the doors of the shop open and kept open ? 

A. I presume they were through the day; might have been 
closed ; we mostly kept the doors open in smith shops at such times 
when weather was warm. 

X Q. 298. What month was this in which the doors were so kept 


open when you were making the well ? 


A. My impressions are it was in July or may have been as late 
as September; it might have been earlier, even in June. 

X Q. 294. Had Mr. Adams moved into your shop when he turned 
the wooden plug for this well ? 

A. I think he had. 
2966 X Q. 295. Can you not answer that question directly yes 
or no? 

A. I cannot. 

X Q. 296. Then you do not know whether that plug was turned 
in your own shop or at the shop of Buck, Gates & Herd, do you? 

A. I am very confident it was turned there in our shop, as posi- 
tive as I can be in most things, as I think our machinery had been 
running 2 or 3 months previous to this turning of the plug and 
making of the well. 

X Q. 297. Was Mr. Benson running the iron lathe of which you 
have spoken in your shop at the time this driven well was made? 

A. I cannot tell the time he first commenced work in our shop ; 
the rent did not commence for him until the latter part of 1858, but 
my impressions are he moved in several months before we charged 
him with rent. 

X Q. 208. In answer to direct question 32, which was in regard 
to cutting screws upon pipe, you were asked if you had men and 
machinery in your shop for doing such work, ard in answer to 
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cross-question you said you had reference to a lathe which was run 
by Mr. Benson in your shop as being the machine for cutting 

2967 serews on such pipe. Now, was that lathe in your shop at 
the time that this well was made ? 

A. I think I testified before that it was there in our shop, but if 
it was not there it was in the other shop where we had our work 
done, as Mr. Benson done our work in the other shop until he moved 
in the one overhead. 

X Q. 200. Then, if | understand you correctly, you do not know 
whether you did have the machinery in your shop at that time for 
doing that work ; am I correct? 

A. It’s my impression we did have it, but if we didn’t have 
29068 it we speak of the other shop just as though it was in our 

building ; if a person had asked us if we could do such kind 
of work, previous to his moving there, I should have said we could, 
as he done our work the same before as after he moved into our 
shop. 

X Q. 300. Is it your best belief, Mr. Buxton, that that lathe was 
in your shop at the time of making this well? 

A. That is my opinion that it was there, but it might not. 

X Q. 801. Can not you recollect whether that pipe was cut in your 
own shop or sent over tothe Buck shop? 

A. I cannot. 

X Q. 302. Who did the mason work when your brick smith shop 
was extended ? 

A. I don’t know. 

X Q. 303. How near can you fix the date of that extension ? 

A. I have no distinet recollection when it was done, and I don’t 
find anything on my books to show when it was done. 

X Q. 304. In what month were the repairs made upon your en- 
gine, as you yesterday stated,in 1863 & 1864? 

A. I don’t remember the month or the year distinct about it. 

X Q. 305. Is there no entry on your book to which you yes- 
2969  terday referred that will enable you to fix that date? 

A. In looking ‘over my books I saw somewhere a charge 
indicating that in one of those years—the year of 1863 or 1864—re- 
pairs were done. I don’t remember now what book it was In. 

X Q. 306. In answer to direct question 57—,“ The first driven well 
was probably outside,” and in answer to direct question 45 you say, 
“] think the place was built over.” Can you be any more certain 
than as you have stated in answer to those questions ? 

A. I am very sure it was on the outside now. 

X Q. 307. Will you now swear positively that it was ? 

A. [am so positive I have no doubt of it. 

X Q. 308. Question repeated. Please answer directly yes or no. 

A. | have answered allI can. Iam as positive — [ have no doubt 
of it. 

X Q. 309. Question repeated. I wish an answer to my question, 
whether you will swear positively that it was outside ? 

A. I have answered the question the best I can. I have no doubt 
but what it was outside. 
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X Q. 310. Do you refuse to swear positively that it was ? 
A. L have sworn that it was on the outside; I have no doubt 
about it. I am as positive as I could be that it was on the 
2970 outside. That is the best answer I can give you. 
X Q. 311. Question repeated. 

A. I have given my answer before to that question. 

X Q. 312. And do you refuse to give any other answer? 

A. I will say as I have before, I have answered the question the 
best I can, 

X Q. 313. And do you refuse to give any other answer? 

A. I have given all the answer I can. 

X Q. 314. Then do you refuse to give any other answer? 

A. I have no other answer to make. 

X Q. 315. In answer to direct question 25, which was, How many 
different buildings were occupied by you then as shops? you an- 
swered, “A part of the time two and afterwards three.” Then what 
was the third building you there referred to? 

A. The first two building- were our wood & blacksmith shop. 
Then we occupied a room in Messrs. Buck, Gates, & Herd. Then 
some time we built a show-room to put work into to show. The 
room in the brick shop was the third shop I referred to. 

X Q. 316. And was that occupied after and since you occupied 
the other two? 

A. I think we occupied that in 1857; previcus to that we used 
our wood & smith shop. 

X Q. 317. Then afterwards you did not occupy three shops ? 

A. After that we had a show-room ; whether we built it before or 

afterwards I can’t say—a store-room for showing work. It 
2971 has since been used for a work shop. 
X Q. 317. Which of these buildings did you refer to in an- 
swer to direct question 25 as the third shop ? 

A. The brick shop was the one I had reference to as the as the 
third one. 

X Q. 319. In answer to direct question 48 you say, “ The first pipe 
may or may not have been put down again.” In answer to direct 
question 49 you say, “ The same well just spoken — was again put 
down.” Which of those answers is correct? 

A. The that same kind of a well was put down, I meant. 

X Q. 320. Your answer to question 49 was that this same well 
just spoken of was put down again. Is that answer correct ? 

A. | meant the same kind of a well. I don’t mean that the same 
pipe was used. I had answered that I didn’t know whether the 
same pipe was used. 

X Q. 321. Was either the same pipe, the same hole, or same pump 
used in the second well ? 

A. We may have used the same puinp or same pipe. I meant 
the same kind of well. I don’t know that we used the same pump 
or the same pipe, but I know we didn’t use the same hole. 

X Q. 322. Have you or any member of your firm ever paid a roy- 

alty to Col. Green, to his agent, Lockwood Thyer, or to any 
2972 one, for the use of a driven well for yourself, individually, 
or for any firm of which you were a member? 
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A. I have no recollection of paying anybody for anything about 
a well, excepting John West. paid John West for putting down 
the second well; don’t remember that there was anything said about 
a royalty about it; can’t say but he did. I don’t remember of pay- 
ing to anybody else, or don’t remember any one of our firm doing 


it, but still it might have been done. 


An adjournment to March 25, 1880, 10 o’clock a. m., was here 
taken by consent. 


2973 March 25th 1880.—Parties appeared pursuant to adjourn- 
ment, and the further cross-examination of this witness, 
Timothy H. Buxton, reserved until April 2nd. 


April 2d. 


Parties met. 
Cross-examination continued by Mr. Hursut: 


X Q. 328. Have you examined your testimony since you were 
examined in February ? 

A. I have. 

X Q. 324. From what record of evidence ? 

I looked it all through. 
2974 X Q. 325. Question repeated and witness requested to pay 
strict attention to same so as to be able to give intelligent an- 

swer. 

A. The record kept by Mr. Bartlett. 

X Q. 326. What Mr. Bartlett? 

A. ©. T. Bartlett, defendant’s counsel. 

X Q. 327. Have you had any other evidence beside that kept by 
Mr. Bartlett—C. T. Bartlett—that in his handwriting ? 

A. No. 

X Q. 328. Haven't you had a copy of the evidence taken by me? 

A. | have had a copy; that is a [ looked over. 

X Q. 320. Who made that copy? * 
The young man in Farman’s office; Mr. Wells, I think it was. 
Q. 330. Didn't you request him to make it? 

A. I did. 

X Q. 531. Have you requested a survey to be made of your prem- 
ises where your shops are ienated ? 

A. I have had one made. 

X Q. 332. Question repeated. 

A. I can’t answer it more than I have. I went with a party and 
made the survey. 


A> 


X Q 333 missed — numbering. 


X Q. 332. Do you pretend to say, Mr. Buxton, before this notary, 
on oath, that you can’t tell whether you requested a survey to be 
made of those premises? Answer directly. 

A. I got a man to go with me. 

X Q. 333. Question repeated. Your answer is entirely irrespon- 
sive. 
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2975 A. I requested a mar to go with me and make a survey. 
X Q. 334. Did you agree to pay for the making of that 
survey and a copy of that testimony ? 

A. I did. 

X Q. 335. How much? 

A. | don’t know how much he said he should charge—65 or 6 
cents a folio. I told him I would see that he had his pay for it. 

X Q. 336a. Did you request this copy to be made in copying ink, 
so that pressed copies could be taken from it? 

A. I did; requested it to be made in copying ink. 
2976 X Q. 337a. Why did you request it to be made in copying 
ink? 

A. So, if I chose, I could keep a copy myself, to look over. 

X Q. 338. And what do with the other copy? 

A. Keep it for anything. I know I have no other use for it; so I 
could see it for myself at any time. 

X Q. 339. Have you had a pressed copy taken from any of it 
vet? 

A. I have taken most of it on my copy-book. 

X Q. 340. Do you mean to be understood as testifying that you 
got this copy made, agreeing to pay 5 cents a folio, and having 
taken a pressed copy of nearly all of it, and had no other object in 
view in making this pressed copy, except that you might have two 
copies for your own use? 

A. I had the copy taken from the fact that I wanted to look over 
the evidence and | couldn’t read Mr. Bartlett’s. I had no other 
object, except to see it. I wanted to correct —. I took Mr. Bart- 
lett’s testimony; [ couldn’t read it, so [ had the copy made. 

X Q. 341. (Question repeated.) My question relates to the pressed 
copy. 

A. To have a copy on file in my copy-book. 

X Q. 342. Are you a man of considerable means? 
2977 A. [am not. 
X Q. 348. Isn’t it true, Mr. Buxton, that you are insol- 
vent? 
2978 A. I don’t think I can say that. I hope to be able to pay 
every dojlar I owe in the world, but since I have been sick | 
haven't been able to pay every man as they called on me. 

X Q. 344. You have spoken of being sick, and I have observed 
that you have been in considerable ill health during this examina- 
tion. Will you please describe the nature or cause of your ill health, 
the extent, and just how you are affected by reason of it? 

A. I cannot tell the cause. The first attack, 3 years ago last 
December, was a nervous prostration, a neuralgia inflam-ation of 
kidney & bowels, cold chills, severe hemorr-age of the bowels. 
That hemorr-age and cold chills have kept up to now at spells from 
3 to six months apart. Hemorr-age would keep up from four to 
six weeks at a time—about a quart of blood a day. Last Septem- 
ber I was attacked again, which lasted about five weeks. I was not 
able to leave my room and bed until the first of January. Since 
that time the first I got out to remain any length of time was when 
145—16 
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you had your last examination. Since that examination I have had 
two light attacks of hemorr-age which have kept me in mostly until 

to-day. I was able to endure more at your examination than 
2979 any time within three years. Since my first attack I have 

had to take remedies to relieve my pain as often as every 
twelve hours—to relieve me of my pain in my side—for nearly the 
whole three years. The pain has been in my left side, limbs, back, 
bowels, and kidneys. Sometime the pain has been so intense as to 
require very strong remedies to relieve me from pain, particularly 
when I have had hemorr-age and chills. This hemorr-age has 
reduced me very low—very weak. 

X Q. 345. Have you been able, from reference to your books, to 
fix the date, since our last adjournment, that the extension or addi- 
tion was put onto the smith shop? 

A. I have not. 

X Q. 346. Was that extension brick ? 

A. It was. 

X Q. 347. Who put on the extension ? 

A. Iam notable totell. I can give you my impression, that is all. 


X Q. 348. Was the mortar for it made on the premises ? : 
A. I think so—don’t know. 
X Q. 349. Have you any present recollection as to that? 
A. I have an opinion. 
X Q. 350. Question repeated. sais 
A. I have not. 
2980 X Q. 351. How long before ground was broken for that 


extension was it before this driven well was taken up or was 
it used in the construction of that addition ? 

A. Can't tell. 

X Q. 352. How long was it after the completion of that extension 
that this second well testified to was put down ? 

A. My impression — soon after; I can’t tell the time. 

X Q. 353. Mr. Buxton, will you please refrain from stating your a 
impression; Tam asking you for your present recollection; have 
you any present recollection of the time ? 

A. I should say soon after the addition was put on. 

X Q. 354. Your answer is entirely irresponsive to my question. 
Will you please pay attention to my question and give a responsive 
answer? Question repeated. 

A. I have. 

X Q. 355. Give me that time from your present recollection. 

A. Soon after the addition was put up. 

X Q. 356. When you say soon after give me the time you mean, 
in weeks, months, or days, from your present recollection. 

A. I can’t give the exact time. 
2981 XQ. 357. Give me what your present recollection of the 
time is. 

A. It may be a month or more or less. 

X Q. 358. Will you swear positively that it was not more than a 
year? Please answer directly. 

A. No, sir; I can’t tell any nearer than I have told. 


t 
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X Q. 359. Will you swear positively that it wasn’t more than two 

years ? 

A. I have given you that testimony as near as I can; I can’t be 
positive about it at all. 

X Q. 360. Will you swear positively that between the years 1860 
and 1866 that you did not have a driven well on those premises for 
at least two years and a half? 

A. I think there was nota time from 1858 to 1867 that we did 
not have a drive well there. 

X Q. 361. Tasked you a question that admitted of an answer, yes 
or no, and will you be kind enough to observe the rules of an ex- 
amination enough to answer my question asitshould be. Question 

repeated. 
2982 A. [have given you that testimony to the best of my 
knowledge and judgment; I[ can’t do any better. 

X Q. 362. Do you refuse to answer that question directly, yes or 
no? 

A. I can’t give you any better answer than I have given you. I 
have said from ’58 to 66 there wasn’t a year that we didn’t have a 
drive well; that is my recollection—my best recollection. 

X Q. 363. I asked you if you refused to answer that question by 
yes or no. Please state whether you so refuse. 

A. I have given you all the answerI can. I can’t say yes positive, 
or no positive. 

X Q. 364. Is that all the answer you will give? 

A. That is all I have got to say to that question. 

X Q. 365. Original bill of complainants, Exhibit No. 1, Warsaw, 
N. Y., shown witness and witness is asked if the indorsement ap- 
pearing upon the back thereof is the words and figures following is 
in his handwriting: “ 1880, ciriven well, Colligan, bill for repairs on 
engine to H. P. Adams.” Please answer directly. 

A. That is my handwriting. 

X Q. 366. State the time that you made it then. 
2983 A. Since the adjournment in February. 

X Q. 367. Where did you get that bill at that time—from 
whom, if any one? 

A. From Mr. Adams, I think; H. k. Adams. 

X Q. 368. He lias been a witness in this case, has he not? 

A. He has. 

X Q. 369. Did you request him to bring it to you? 

A. I don’t remember whether I did or not. He might have 
brought it of his own accord, and I might have requested him. I 
‘an’t say. 

X Q. 370. You have testified that the water in the first driven 
well was not fit to drink. How was it with the one put down in the 
shop? 

A. There wasn’t either of them fit to drink until the dirt and 
stuff in the pipe had been pumped out. 


A recess was here taken until 4 o’clock p. m. 
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At 4 o’clock p. m. parties met pursuant to agreement. 


The witness here further answers to last-above question : The hands 
washed right by the well and the water and slop soaked into the 
ground and the hands dione against it. 
2954 X Q. 371. I have not asked you one word in regard to why 
that water was bad; I asked you simply if the water was bad 
in the second drive well. Now, will you please to confine your 
answer by stating whether it was bad or not, without stating any 
reasons why it was bad ? 

A. I think the water was bad to drink. 

X Q. 372. For how long a time was the water bad to drink in the 
second driven well testified to? 

A. I think it was bad all the time, although there might have 
been times it was drank — used. 

X Q. 373. Would you make the same answer in regard to the 
first driven well? 

A. I think I would; the first well being out doors, it may have 
been at spells better than the other. 

X Q. 374. And the cause of the water being bad was from the 
fact that the men washed their hands there and the water soaked 
into the ground there, and they spleened about drinking it. Is that 
true ? 

A. That was a part; that horses, also,stood about there or watered 

them was an additional. 
2985 X Q. 375. And for that reason the well was not used much 
for drinking purposes, was it? 

A. That was the fact. 

X Q. 376. You have testified that you wouldn’t swear positively 
that Mr. Benson did not own that lathe, for the reason that he was 
embarrassed, you supposed, as you heard; and, on reflection, ain’t 
you able to swear positively that he owned it? 

A. I found nothing new that changed my opinion about it. 

X Q. 377. Did you ever own that lathe or your firm ? 

A. I have no recollection of owning it. 

X Q. 378. Didn’t you take a chatt/e mortgage or your firm on 
that lathe in 1858 or 9? 

A. I can’t tell; have no recollection of it. 

X Q. 379. And didn’t you afterwards sell it to Mr. Herd? 

A. I don’t remember anything of the kind. 

X Q. 380. Of your own personal knowledge, do you know whether 
any wells were put down like the one that you say was put down in 
1858, from seeing that one ? 

A. W e ‘put down the second one from that. 
2986 X Q. 381. Haven’t you testified that you employed Mr. 
West to put down the ‘second one? 

A. I have; but it was put down under my direction just as much 
as 9; first one was, only he done the work instead of the hands. 

X Q. 382. Will you Swear positively that you gave a single diree- 
tion to Mr. W est, except to tell him the time and place that you 
wanted that well put down ? 
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A. I told him what I wanted and where to put it; I can’t say 
that I gave all the minutia- about it—every particular little thing. 

X Q. 383. Question repeated and witness requested to answer it, 
yes or no, from his own present recollection. 

A. I have a present recollection that I directed what I wanted 
done; it was done just as I directed. 

X Q. 384. Do you refuse to answer my question by yes or no? 

A. I think I gave him all the directions. 

X Q. 385. You say you think you gave him all the directions. 
Will you swear to it positively ? 

A. I will swear to it—that that is my impression now. 
2987 X Q. 386. Question repeated. 
A. My present recollection is that I did, positively. 

X Q. 387. You say, from your own personal knowledge, you put 
down the second well from seeing the first. Will you swear of your 
own personal knowledge that any other well than this second one 
was put down from seeing that? 

A. I don’t remember of any; that is my present recollection now. 

X Q. 388. Don’t you know that there were several driven wells 
put down in this place just prior—I mean within a few months 
from the time that West put down that one for you? 

A. My impressions are now that there were several wells put 
down in our place previous to the second well we had put down, but 
whether they were put down from the fact of seeing one I can’t 
tell. 

X Q. 389. And isn’t your recollection that they were put down 
just a few months before that second well was put down? 

A. It is not my recollection that they were put down a few months 

before; I think they were put down two years before. 
2988 X Q. 390. Can you name a person that had a well put 
down two years before ? 

A. I think the well was put down here in the street two years 
previous to that. I can’t tell the person’s name. 

X Q. 391. What street ? 

A. Main street. 

X Q. 392. To obtain water for what place or purpose, as you now 
recollect ? 

A. The well I had reference to was put down in front of the liv- 
ery stable. Whether it wus put down to obtain water for that place 
I don’t know. It was put down by two men who came here and 
exhibited. 

X Q. 393. Is it not your present recoilection—I mean can’t you 
now testify distinctly of any driven well being put down in this 
place or anywhere else between the time that you put down yours, 
in 1858, as testified to, and the one you recollect there by the livery 
stable ? 

A. I don’t remember of any well. 

X Q. 394. What became of the crowbar uged in putting down the 
first well, if you know? 

A. I don’t know what became of it. 
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2989 X Q. 395. In answer to cross-question 305 you say that in 
looking over your book you saw somewhere a charge indicat- 
ing that in one of those years, referring to 1863 & 1864, those repairs 
were made to the engine; will you produce that book, that the charge 
referred to may be copied by the notary? 
A. T took that from Mr. Calligan’s bill to Mr. Adams, 


The cross-examination of this witness is here concluded. 


R. D. Qo 1, Mr, Buxton, vou were asked if you had a survey of 
your premises out there made, and you answered in substance that 
you had; now, why did ) wv have that survey made? 

A. 1 had it made on the suggestion of Mr. Andrews and Mr, Hurl- 
but to look over my books and papers, anything that would refresh 
my memory and make me more definite in my answers, anything 

that would give any light on the questions which | had 
2990 answered according to my judgment or opinion ; he wanted to 

have me precise on that point. I had been asked the distance 
from the shop to the reservoir, and how far those wells were apart, 
the distance between the shops, and several other questions that I 
could not be definite about; for that reason I had their measurements 
made, so that 1 could be more definite. 

R. D. Q. 2. Who assisted you in making it? 

A. Mr. McClure. 

R. D. Q. 3. You were asked in reference to having examined your 
evidence since the adjournment in February and about having a 
copy made. Why did you examine your evidence and have this 
copy made? 

A. I done it for the purpose of seeing 1f there were any mistakes 
in answers; to see whether I wanted to correct it any, and that I 
had Mr. Bartlett’s minutes at that time; I could not understand — 

read his minutes. I told Mr. Bartlett then that I would 
2091 have to have a copy to look over and see, and as I was not 

able to read them [ got them copied. I told the person that 
made it he would have to wait for his pay until they paid the wit- 
nesses. I told him I would see that he got it. In regard to hav- 
ing it copied with copying ink, I supposed, of course, that the 
defendant would want that copy,and I wanted a copy myself so I 
could refer to it. 


An adjournment was here taken to April 3rd, 9 o’clock a. m. 

April 3rd, 1880.—Parties met pursuant to adjournment. 

R. D. Q. 4. Mr. Buxton, can you tell about how long this drive 
well had been in use on your premises when the addition to your 
shop was put up? 


A. I cannot. | 
R. D. Q. 5. About how many years had it been in use? Give as 


your best recollection. 
A. My present recollection is it might have been 5 or 6 years; > 


maybe more. 
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R. D. Q. 6. Can you tell about how long the Adams and Fargo 
engine was operated before it was repaired by Colligan ? 
2992 A. About 6 years, I take it for granted, to the time it was 
repaired, is by that bill Mr. Adams had in 1864. 

R. D. Q. 7. Who paid for the repairs mentioned in the bill of 
Colligan’s shown to you yesterday, Complainants’ Exhibit No. 1, 
Warsaw, N. Y., and of which you testified as having made some 
memorandum or endorsement on the back? 

A, Tam not certain whether I paid it or not, 

R. D. Q. 8. How long had the first driven well on your premises 
been in operation when these repairs on the Adams & Fargo engine 
were made by Colligan? 

A. Six years, perhaps. 

R. D. Q. 9. Mr. Buxton, have you a distinct recollection of the 
repairs being made independent of that bill of Colligan’s? 

A. I have a recollection. 

R. D. Q. 10. Are you able to tell from your recollection independ- 
ent of the bill the time of the repairs? 

A. I do recollect nearly the time; I think I testified in 1863 or 
1864. 

R. D. Q. 11. Question repeated. 

A. I am nearly. 
2993 R. D. Q. 12. When did you see this Colligan bill first, as 
you recollect? 

A. I presume I saw it when it was made; right after it was made. 

R. D. Q. 13. Have you seen it since; and, if so, when? 

A. I have, since the last adjournment, and yesterday I saw it 
again. 

R. D. Q. 14. You stated yesterday, in response to a question on 
your cross-examination, that certain figures and words to which your 
attention was then called on the back of the Colligan bill were made 
by you? Why did you make them, and when ? 

A. I made them for my own convenience, so that I could filed it 
so I could refer to it when anybody wanted it; the time was some 
days after the last adjournment, in February, when I received it and 
made the entry on it. 

R. D. Q. 15. You stated that you thought the water in both of 
these drive wells was bad to drink; did the water differ in color 
from the water in ordinary wells or in taste? If so, state the differ- 

ence in color and taste; and, if not, state so. 
2994 A. There was difference in color; it was a reddish color, 
and appeared dirty; I think it tasted like roily water; I 
mean by this that unless you pumped a great deal out it appeared 
and tasted so. 

kK. D. Q. 16. How long wasthis difference in colorapparent after you 
commenced pumping ; how long did it keep up? 

A. It would differed at times, according to how much we had 
pumped previously to this; sometimes we would not see a change 
for as much as half a day; other times it would be less than that. 

R. D. Q. 17. When this well was in daily use was this difference 
in color observable ? : 
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A. It was. 

R. D. Q. 18. How was it about the taste; was that observable? 
A. It was. . 

R. D. Q. 19. You spoke about the water and the slops being 
thrown upon the ground there; did you attribute to that the differ- 
ence in the color and taste ? 

A. In part the pipe would be rusty sometimes; [ think 
2995 that was part the trouble in coloring the water. 

R. D. Q. 20. Had this been a place before this well was put 
down where you were in the habit of hitching horses around the 
shop ? 

A. Horses stood about the well to be watered; might not have been 
hitched there ’? 

R. D. Q. 21. What was the character of the ground right around 
the well ? 

A. What we should call a loose soil—loom on top and gravel 
under. . 

R. D. Q. 22. Was this pipe driven down into the solid ground 
there? 

A. With the exception of the hole made by the bar, it was. 

R. D. Q. 23. How was that bar used in making the hole in the 
ground into which the pipe was driven ? 

A. By a man taking hold of the bar and and jam-ing it down as 
far — he conveniently could. 

R. D. Q. 24. Was the crowbar used in punching that hole any dif- 
ferent from the crowbar in ordinary use at those times? If so, state 
in what particular. 

A. [think it was a common crowbar used in those times. 
2996 RK. D. Q. 25. Were there different sizes of crowbars in use 

at those times ? 

A. There was. 

R. D. Q. 26. So — cannot tell us about your employment of West 
in putting down this second well ? 

A. Lemployed him to put it down; told him what I wanted. 

R. D. Q. 27. In your answer to eross-question 12 you say you 
think you used in your hardware business here the Hawley pump 
and the Seneca Falls pump and some other. Did you purchase 
pumps where you purchased other hardware or of the manufacturers, 
or of both? 

A. My recollections are that we purchased of the manufacturers 
and of thoes we got our other hardware of. 

Rk. D. Q. 28. Do you recollect whether this Hawley Company of 
Locksport were manufacturing pumps at the time you were in the 
hardware trade ? 

A. My recollections are that they were; they might not have 
been. 

R. D. Q. 29. Can you tell how long that company have been man- 
ufacturing pumps ? 

A. I cannot. 

2997 R. D. Q. 30. On your cross-examination you were asked if 
the pump attached to this well was cither a pitcher spout or 
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a force pump. Was this pump used upon this driven well such a 
pump as is now known as a force pump, or was it not? 

A. It was nota force pump. I don’t know what they call a pitcher- 
spout pump. 

R. D. Q. 31. You were requested in cross-question 103 to produce 
the books to which you had referred, and you produced the book 
and pointed out an entry which was copied by the notary. Whose 
name appeared at the head of the page, and to whom did that entry 
refer ? 

A. Elihu Benson, as I understand. 

R. D. Q. 32. Did Elihu Benson, to whom that entry refers, rent a 
room in your shop or have a room? 

A. He did. 

R. D. Q. 33. Do you remember the fact of his renting a shop of 
you at that time independent of your books? 

A. I remember renting him a room in our shop. 

R. D. Q. 34. For some time previous to Benson’s moving a lathe 
into your shop where did you have your work requiring the use of 
power done? 

A. In the shop of Breck, Gates and Hurd. 

R. D. Q. 35. You say you sunk down a barrel sometime by the 
race. Now, how far from or near the race was this barrel ? 

A. Four feet; it might have been more. 
2998 R. D. Q. 36. You stated that a pipe run down into this 
barrel, on the top of which was a pump. Now, what was the 
distance from that pump to the bottom of the barrel ? 

A. Some 10 feet, [ should think. 

R. D. Q. 37. Was the upper end of this barrel open or covered ? 

A. The head was in and a holes bored in the head, several of them, 
perhaps, an ininch or an inch or a half. 

R. D. Q. 38. How did the top of this barrel correspond with the 
top of the race? Was it above or below? 

A. The top of the barrel was as low as the bottom of the race ora 
little lower. 

R. D. Q. 39. You were asked yesterday, or in the course of your 
cross-examination, if you had ever seen or know- of any drive wells 
previous to this one that you put down in 1858. Now, did you for- 
me-ly know a man that lived here by the name of Otis—Mattison 
Otis he was called? 

A. I did. 

R. D. Q. 40. Did you ever know or hear of this Mr. Otis putting 
down wells in this village by using a lead or iron tube with a pump 

attached to it? 
2999 & 3000 A. I have heard of Mr. Otis putting a pipe into a 
well screwing a pump onto it and getting water. 

R. D. Q. 42. Now, describe how you heard these wells were con- 
structed. 

A. He would dig down untill he came to water; put in a tub or 
some other — a piece of a barrel; then putting his pipe into this tub 
or barrel; then fill up the hole with dirt around the tub or lead 
pipe. . 
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R. D. Q. 43. How long since Otis was building wells in this way, 
as you understood ? 
3001 A. I don’t remember. 
R. D. Q. 44. Give it as near as you can. 
. It may be 25 or 30 years; I am not certain about it at all. 
R. D. Q. 45. Do you know where Otis now lives ? 
A. I don’t. 
R. D. Q. 46. How long since he left Warsaw ? 
\. I don’t remember. 
_R. D. Q. 47. Do you recollect of ever having seen a pump 
3002 with a pipe attached to it and in pumping water from any 
place where a portion of the pipe was buried up in the ground 
previous to the time you put down this drive well, in 1858? 
A. I have. 


> 


» 


An adjournment was here taken to April Sth, 1880, at 9 o'clock 


a.m. 
Arprit Sora, 18S0—9 o'clock a. m. 


Parties met pursuant to adjournment. 


As the witness, T. H. Buxton. was to- i] to be further cross- 


examined an adjournment was taken to April 6, 2 o'clock p. m. 
APRIL 6TH—2 o'clock p. m. 
Parties met pursuant to adjournment, and the redirect examina- 
tion of T. H. Buxron was continued. 


R. D. Q. 48. On your cross-examination you stated that your 
brother, Otis S. Buxton, was present and assisted in putting down 
this drive well in 1858, and you also stated that he died in Wash- 
ington, D. C., giving the vear of his death. Now, when did he first 
go from Warsaw to Washington ? 

A. In the summer of 1861. 

R. D. Q. 49. Where did he reside or have his place of business 
after leaving Warsaw until his death ? 

A. He was in Washington all the time up to the time of his death; 
his family were here in Warsaw up to within five or six years 
of his death after he left Warsaw ? 

R. D. Q. 50. Was he in any business in Warsaw after going to 

Washington, in 1861? 
3003 A. No, sir. 
R. D. Q. 51. What business was he in in Washington in 
1861 and for several years thereafter ? 

A. He was doorkeeper and assistant doorkeeper of the House of 
Representatives for several years. 

R. D. Q. 52. Can you tell the time the Benson’s machinery was 
moved into your shop? 

A. Very near. My recollections are that he moved in there in 
the fall, as early as Sep., 1858. 

R. D. Q. 53. You stated in your cross-examination that he moved 
his machinery into your shop and performed work for you; now, 
who performed the labor and — was at the expense of moving the 
machinery for late shop to yours? 
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A. Mr. Benson was. 

ht. D. Q. 54. When did you commence charging him rent? 

A. Dec., 1858. 

R. D. Q. 55. Was there any portion of the time he was in your 
shop for which you charged him no rent? If so, state when. 

-A. My recollections are that there were two or three months 
before that time we charged him no rent, but I am not certain 
about it. 

R. D. Q. 56. You described some tongs with which you held this 
pipe while driving it down; were they such tongs as are now known 
as gas tongs or were they in any way different from gas tongs ? 

A. They were similar to gas tongs, still they were not made just 
like them; such tongs as we used for handling round iron at that 

time. 
3004 R. D. Q. 57. Can you tell how that engine purchased in 
1858 was paid for? 

A. I can; our company paid at the time we got it—I think the 
Sth and the 2d of May—S3S0; the balance we gave our note for. 

R. D. Q. SS. Were you interested in the engine at the time it was 
purchased in any way—as owner in whole or in part? 

A. I was not. 

R. D. Q. 59. Did Adams & Fargo, either one or both of them, 
have a note or notes against your firm at that time? 

A. They did. 

R. D. Q. 60. Why was it that your firm paid for this engine; how 
was that adjusted between Adams & Fargo? 

A. They wished us to pay the money; we did so, and they en- 
dorsed it on our notes. 

R. D. Q. 61. Do you know anything about a note which was 
cashed by Mr. Painter, the proceeds of which went towards paying 
for this engine? 

A. I do; that is the note I spoke of; Mr. Adams and Fargo had 
our notes for the balance for the engine; Mr. Painter was on the 
cars when Mr. Adams went to Buffalo, and said to him that he would 
take our notes and give him the money, and he did so, and when 

they were due I paid it to him. 
3005 R. D. Q. 62. In your cross-examination you said you had 
screw plates and dies in your shops. Did you have any 
screw plates in your shops at this time, 1858, that could be used for 
cutting screw threads on this gas pipe? 

A. We had; after Mr. Benson moved into our shop we had that 
class of tools; previous to that time our work was done in Breck, 
Gates & Herd’s shop, and they had the same tools that Mr. Benson 
brought to our shop, with which they done our work while there. 

R. D. Q. 63. How distant from your shop was the shop of Breck, 
Gates & Herd? 

A. About 150 feet, I should think. 

R. D. Q. 64. Does this map correctly represent the situation of 
your shop & the surrounding buildings & premises? 

A. It He 
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R. D. Q. 65. What does that figure underneath which is written 
the word plug represent? 

A. The plug turned by Mr. Adams, which I inserted in the tube. 

R. D. Q. 66. This cut underneath which is written the word pipe, 
what does that represent? 

A. That represents the pipe that we used in it and the plug as 
we drove it in the ground. 

Map shown witness offered in evidence. 

Map introduced in evidence and marked Defendants’ Ex. No. 1, 
Warsaw, N. Y. 

3006 R. D. Q. 67. This Colligan bill marked Complainants’ Ex- 
hibit No. I—who paid Colligan for the repairs mentioned in 
that bill? 

A. I cannot tell. 

An adjournment was here taken until April 7, 1880, 9 o'clock 
a.m. 

April 7th, 9 a. m.—Parties met. 

R. D. Q. 68. While your examination has been in progress in this 
case did Mr. Andrews, who was one of the complainants in attend- 
ance, and Mr. Hurlbut, his counsel, examine your books of account 
kept by you in 1858 and 1859 and for several years previous and 
subsequent thereto ? 

A. They did. 

-R. D. Q. 69. What opportunities did you give them for examin- 
ing your books and what help, if any, did you afford them ? 

A. I show-d them all of my books—my cash-books, day-books, 
and ledger—running back as far as 1850 and up to 1866, I think. 

R. D. Q. 70. Did you have more than one set of books ; and, if so, 
how many? 

A. We had three sets of books. The books of C. & T. Buxton 
were examined from 1850 to 1860. The year the firm of C. & T. 

Buxton terminated — in 1866. Then we examined the 
3007 books of T. H. Buxton & Co. for three years, from 1866 to 

1869. After 1869 my own books were there. I don’t know 
whether they examined them or not. 

R. D. Q. 71. You stated that previous to the time Benson maved 
into your shop your work was done at the shop of Breck, Gates, and 
Herd ; is that shop still standing ? 

A. No, sir. 

R. D. Q. 72. What became of it? 

A. Burned up in 1859—the fall of 1859; I think it was in Octo- 
ber, in the night. 

R. D. Q. 73. Were you present at the fire? 

A. I was. 

R. D. Q. 74. What means, if any, were taken to put out that fire? 

A. We used water from the well at the west end of the shop and 
formed a line from the well to the fire. After a short time the water 
in the well gave out and they formed a line from the fire to the race. 
They used the water in the drive well at the west end of the shop. 


Redirect closed. 
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3008 Recross by 8S. B. BARTLETT: 


R. C.Q. 1. You say that Mr. McClure assisted vou in making 
this exhibit marked “ Defendant’s Exhibit No.1;” did he make the 
measurements indicated on this map ? 

A. I am not aware that I testified that he assisted me in making 
it; he assisted in making the measurements indicated there, and he 
made the map himself. 

R. X Q. 2. Do you swear positively that Mr. McClure made the 
measurements indicated on this map from the Windsor dwelling to 
the Buxton blacksmith shop ? 

A. -No, sir. 

R. X Q. 3. Did you make the measurements indicated on the map 
from the Windsor dwelling to the Buxton blacksmith shop; and, if 
so, when? 

A. I did not. 

R. X Q. 4. Do you know who did? 

A. I don’t know personally. 

R. X Q. 5. Will you swear that the measurement indicated on the 
map correctly represents the distance between the Windsor dwelling 
and the Buxton blacksmith shop? 

A. I will not. 

k. X Q. 6. Do you know whether it correctly represents the dis- 
tance or not? 

A. I don’t know positively. 
3009 R. X Q.7. Did you draw a picture of this cut upon the map 
marked “ plug” and give it to Mr. McClure, and did he make 
this upon the map from that? 

A. I may and I may not; I don’t remember whether I gave him 
a draft of it or not. 

R. X Q. 8. Did you give him a draft of the cut as here marked 
“ pipe ? ? 

A. I don’t think I did. 

R. X Q. 9. What measurement did Mr. McClure make in your 
presence indicated on this map? : 

A. He made the measurement from the front of the wood to the 
west end of the wood shop, and the distance between the wood shop 
and the smith shop, and the-size of the smith shop before the addi- 
tion was put on, and the distance between the first drive well_and 
the stoned-up well, and the distance, I think, from the smiths shop 
to the cistern; perhaps the distance from the wood shop or the race 
to the cistern. 

R. X Q. 10. Could you see either or both of the wells at the time 
these measurements were made? 

A. I could see one of them—the stoned-up well. 

R. X Q. 11. Was there anything there that you could see to indi- 
cate the exact place where the drive well was? 

A. There were indications very near. 

R. X Q. 12. Was there a floor where these measurements were 

made over the place where this drive well was? 
3010 A. My recollections are now that there was no floor, but a 
wall over the place where the well was. 
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R. X Q. 13. Then you could only locate it from your recollections 
of where it was, could you ? 

A. The wall of the first shop showed very distinctly where it was, 
and it stood four or five feet from that. 

R. X Q. 14. How did the wall show where it was? 

A. I could see where the wall of the old shop ended, and the well 
stood four or five feet from there. 

R. X Q. 15. In answer to redirect question three, in speaking of 
having your evidence copied, you say you thought that the defend- 
ant wanted that copy. Had the defendant requested of you a copy 
of that evidence ? 

A. 1 don’t know as he has. 

R. X Q. 16. Why did you think he wanted that copy? 

A. I supposed he would have to have a copy of the testimony and 
I thought I would have to have a copy to read. 

R. X Q. 17. Did you suppose that you was to furnish the copy? 

A. No, sir. 

R. X Q. 18. You stated that the bar used in putting down this 
well was such a bar as was commonly used at that time, and that 
the bars in use at that time were of different sizes. Please give the 

size of the bar in use at that time. 
3011 A. They were from four to five and a half feet long. 

R. X Q. 19. You stated that you had in your shops tools 
for cutting screw threads on gas pipe; that after Mr. Benson moved 
there he bought the tools. Who owned the tools? 

A. I don’t know. 

R. X Q. 20. Did you own them? 

A. I can’t say whether we did or didn’t; we had the use of them 
as if we owned them. 

R. X Q. 21. You state that your brother Otis was for several years 
doorkeeper or assistant doorkeeper at Washington. How long pre- 
vious to his death did he cease to act in that capacity ? 

' A. I don’t remember. 

R. X Q. 22. In what business had he been engaged for a year or 
so prior to his death ? 

A. He had a position in the Government Printing Office, at 
Washington. 

‘R. X Q. 23. Was Otis Buxton a dissipated man ? 

A. He never was here; the latter years of his life I can’t say; I 
think the latter years of his life is habits were not exactly temperate, 
but I can’t say he was intemperate, either. 

R. X Q. 24. Had you heard from his relatives and others that he 
was ? 7 

A. I had heard it wasand that it was not—both ways. 
3012 R. X Q. 25. You were asked on your redirect if horses had 

not been hitched and stood around where this drive well was 
put down before it was put down, and you answered in substance 
that they were watered there, but might not have been hitched ; do 
you mean that they were watered there prior to putting down this 
drive well ? 
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A. I do not mean that horses were watered there previous to put- 
ting down this drive well. 

R. X Q. 26. You testified to putting down some wells by Mr. 
Otis ; did you see Mr. Otis put down any of the wells so testified by 
rou ? 

‘ A. No, sir. 

R. X Q. 27. Is all you know about it what you have heard ? 

A. That is all. 

R. X Q. 28. You testify of having seen a pump with a pipe 
attached to it, and in pumping water a portion of which pipe was 
buried up in the ground previous to putting down this well in 1858; 
at what place was that pump? 

A. It was in different = ti on different sections of the Erie 
railroad ; on section 18, Mr. McCaffery’s, and the section- of Athel- 
ton, Irving, & Cole—15, 16,17, and 20—I think. 

R. X Q. 29. What kind of a pipe was this pump attached to— 

lead or iron ? 
3013 A. I think the pipe and pump were together lead, tin, or 
zine, or something of that kind. 

R. X Q. 30. Have you examined, at any time during this examina- 
tion, any books to ascertain the time of the burning of Bucks, Gates, 
and Herd’s shop? 

A. I haven’t examined any books for the express purpose of find- 
ing that. 

R. X Q. 31. Have you seen in any books the date of the burning 
of the mill? 

A. I have. 

R. X Q. 32. In what book ? 

A. The first was somebody—I think my brother, C. C. Buxton— 
was reading it; I didn’t see it; might have been somebody else in 
the room ; he was inquiring about it. 

R. X Q. 33. How long after the fire of Bucks, Gates and Herd’s 
shop was it before you got them ? 

A. Very soon, I think. 

R. X Q. 34. Were the people engaged in throwing water on the 
fire when you got there ? 

A. I think they were. 

R. X Q. 35. Were there any lines formed at that time; and, if so, 
from and to what places ? 

A. I think there were none formed when I got there. 

R. X Q. 36. From what place was the first line formed ? 

A. From the drive well to the fire. 

t. X Q. 37. How long did you get water from the drive well? 

A. I can’t tell; we used it till it was pumped dry ; I can’t tell how 

long. 
3014 R X Q. 38. Name all the persons that you now recollect 
of getting water from that well? 

A. I can’t tell who worked from the well. There was a large 
crowd of people there from the village, besides our own hands; I 
will say Mr. Dibble, Mr. Bisby, Mr. Burr, Mr. Colt,. P. Williams. 
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R. X Q. 39. From what other places did you get water to put out 
the fire? 

A. From the mill-race; don’t remember of any other place. 

R. X Q. 40. Was there not a line formed from the creek ? 

A. I don’t remember of any being formed from the creek. 

R. X Q. 41. How far from the mill was the creek ? 

A. From 100 to 200 feet, 1 should think; perhaps more. 

R. X Q. 42. Did Mr. Andrews or Mr. Hurlbut ask you to have 
map or survey of these premises made? 

A. They didn’t use that word. 

R. X Q. 48. State all the persons you recollect being present at 
the Breck, Gates & Herd fire. 

A. Mr. Cronkhite, C. P. Herd, Frank Herd, Mr. Seth M. Gates, 
Mr. Adams, Mr. Nicholson. 


Recross ceased. 


3015 Second redirect: 

Q.1. You are well acquainted with the ground between the 
Windsor lot and your shops, are you not? 

A. Yes, sir. 

2nd R. D. Q. 2. What, about what, is the distance in feet from 
this Windsor lot to your shop? 

A. I should think perhaps 200 feet; that is my best recollection. 

2nd R. D. Q. 3. Do you know whether or not McClure had any 
measurements of the distance? 

A. He said he had; that is all I know about it. 

Second redirect closed. 

Second recross : 

Q. 1. Have you measured the distance from the Windsor house 
to your shop? 

A. I have not. 

2nd R. X Q. 2. Were you present when the map was made? 

A. I was not. 

2nd R. X Q. 3. Do you know from what Mr. McClure got his 
measurements ? 

A. I dont. When we got through the measurements he said he 
had the rest of the measurements himself, across the lot to the 
Windsor house. 

2nd R. X Q. 4. Do you not know that he made this map from 
Sanborn’s insurance map of this village? 

A. I do not. 
3016 2nd R. X Q. 5. Describe the pump and tube referred to by 
you in your answer to recross-question 29. 

A. A tin or zine tube, with a box and rod attached to it, running 
down inside the tube so you could work it by hand; then there 
would be a hole in either the sides or upper part of the tube for the 
water tocome through. It is about such a pump as is used in stores 
for pumping oil in cans. 


| 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1169 


Third redirect: 


Q. 1. Have you any charge on your books against Jabez Warren 
for work done by your firm? If so, produce the books and let the 
notary copy it. 

A. I have; in C. & T. Buxtons’ ledger, marked on the back 
“ Ledger, 1855, C. & T. Buxton,” on page 473, an account against 
Volney Warren appears, and in it is an account against Jabez War- 
ren as follows: 


Be tit te attitdintinnccnwnnontettnianiiiiindnien 7 50 
OT ated cabins sch eccnypcttn viensiteiceshedililiilastanibabaitadils 
©. EE BL, FE ket owen nnn cotncmeiadee 


After that the account- all go on against Jabez and Volney Warren. 
Third redirect closed. 


3017 Third recross: 


Q. 1. Are the items which you have given to the notary all the 
items against Volney which appear on your books? 

A. No, sir. 

3d R. X Q. 2. Will you produce the books and allow the notary 
to copy the account in which are the items above referred —? 

A. I will. 


Volney Warren: 


SOGe, Seay 2, BUNRIe GI, Wine .enerect cee 2 50 
BGue, Usk. 26, te. SONNE, GEO a cecwns conn ncceshtisomennn 2 38 
$4 8S 
nO. Fa OF Fe iis cctiemtinnetnnnenccntiiiainieadl $4 88 
Toa eel $4 8S, note 
a Te Btn his weno inca 5 20 
Ce i a, le Oe ict cei cnnnienens 18 56 
28 64 
ev. 2a, ey enaer of FZ. Bunion, 460... 1.0 scinmnennyiei $28 64 
1858, February 3d, to repairs, eS OR: is woiicintlncel $2 00 
June 24. DO ith cicctinin cesium 2 75 
1859, May 6, © PEK GOO vancacdiiionmmuanodam aie >. eae 
May SERRE, GUE... ..nnccccdncienmedamnind 50 
1860, Dec. 16,“ EG known clined 7 50 


Dec. 28, “ a 726 in bois eins ansible Uladssteabid 
Dec. 28, PE CER FEE cnnnn cncnnnsiadagiomdn 


a 
~!| 
or 


$25 50 


The two items in the book are the only charges I have against 
Jabez Warren on July 24, 1861. I have an account against Jabez 
and Volney Warren which continues to 1864. 


Ex. closed. 
147—16 
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3018 Before signing his deposition the witness desires to make 
the following corrections: 

In answer to question 20, “10 or 12 years,” instead of very soon. 

[In answer to question 22, “ A new engine was put in in 1858 and 
we had it repaired in 1864.” 

In answer to question 30 I meant to say, “I can’t — the diameter 
of the pipe; I think a quarter or a half of an inch; I think it was 
either inch and a half or inch and a quarter pipe.” 

In answer to question 49 I meant to say, “The same kind of a 
well.” 

In answer to cross-question 75 I meant to say, “It was east and 
north from 75 to 100 ft.” 

In answer to cross-question 190 “I desire to state that the first 
engine was repaired in 1864 and the second engine bought in 1869.” 

In answer to cross-question — I meant to say, “ But first I paid Cel- 
ligan for the engine in full in the spring of 1858 and the balance in 
1859, the same being endorsed on our notes which Adams held 
against us.” 


(Signed) T. H. BUXTON. 
Sworn & subscribed before me. 
(S’g’d) E. M. BARTLETT, 


Notary Public. 


3019 Then the said Hiram E. Apams, being duly swovn, testi- 
fied as follows: 
3020 Question 1. What is your name, age, and place of resi- 
dence ? 
3021 A. Hiram E. Adams; sixty-nine next Monday; Warsaw. 
Q. 2. Did you know the firm of C. & T. Buxton during its 
existance ? 

A. I think I have; yes, I have know- them as a firm. 

Q. 3. Did you know that firm while it was on Main St., in this 
village? 

A. I did. 

Q. 4. Did you know it during the entire time it was in business 
on Main St., in this village ? 

A. I did. 

Q.5. Were you acquainted with their shops on Main St. and 
3022 the premises where their shops were’situated ? 
A. I was. 

Q. 6. How long were you acquainted with those shops and prem- 
ises ? 

A. Witness asks, “Can I answer that my way?” I was acquainted 
with the land when they bought; knew when they drew the lumber 
to build the shop, and they piled the timber up for a spell ; they 
built the shop and I knew it ever since, excepting I was away a year 
of the time, but I knew it at the same time. 

Q. 7. = you ever work in those shops and upon those premises ? 

A. I did. 

Q. 8. How long did you work in those shops and upon those 
premises ? 
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3023 A. 8. I cominenced work in the shops in the spring of 1858; 
can’t tell exactly how long I worked in those shops; it may 
have been about 8 years; can’t tell exactly; remember aheut them. 

Q. 9. What kind of work did you do there in the shops? 

A. Wood turning, sawing, different kinds, and plaining, boring, 
and tenanting ; these were the principal— ; then there was a great 
many little things I was doing all the time. 

Q. 10. When you went in there, in 1858, was there anybody asso- 
ciated with you in business as partner or in any other way ? 

A. There was. 

Q. 11. Who was it? 

A. Silas Fargo. 

Q. 12. What business, if any, did you and Fargo carry on there? 

A. In the first place we worked for C. & T. Buxton, getting out 
their wagon stuff; that was an understanding between us and Buxton, 
that we were to do their work; we then did odd jobs of turning, 
such as newel posts and banisters for stairs and such kinds of turn- 

ing; it is hard tellingall the items we did, as we did odd jobs 
3024 for anybody, and we built in that time 100 revolving rakes, 
the time we were together. 

Q. 13. How long were you and Mr. Fargo together? 

A. One year or thereabouts; it might have varied a little, but 
just about a year. 

Q. 14. Did you put in any machinery there in those shops? 

A. I did. 

Q. 15. What machinery did you put in? 

A. 15. Well, sir, we put in an engine—five-horse-power engine—a 
turning-lathe, and a big saw and frame; the lathe and saw and 
tools to that belonged to me separately. 

Q. 16. Where did you get this engine you put in there? 

A. Bought it of F. Colligan, of Buffalo. 

Q. 17. Can you tell what time you bought that engine, Mr. Adams ? 

A. I can’t tell the day. 

Q. 18. Well, the month or year? 

A. Some time in the month of May, 1858. 

Q. 19. What was the price? 

A. I think it was $500. 

Q. 20. How was it paid? 

A. Wail, sir, the most of it was monev down; we gave a note, due 
in a year; that was given by C. & T. Buxton, I should say; they 
were owing me and they gave this note. When we went after the 
engine I took along a note; I took the money also and paid Mr. 
Colligan up and brought the note back. 

Q. 21. Where did you get the money? 
3025 A. 21. Mr. Painter gave it to me. 
Q. 22. What did you do with the note after you brought it 
back? : 

A. Gave it to Mr. Painter. 

Q. 23. Who was the maker or makers of that note? 

A. Signed “C. & T. Buxton.” 
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Q. 24. Do you know of any well or wells being put down on the 
Buxton premises while you and Fargo were together ? 

A. I did. 

Q. 25. State all you know about it. 

A. Well, sir; there was a pipe brought into the shop for me to 
turn a plug to put in the end of it; that was about the first I knew 
about it. I turned the plug out of hard hic-ory. I was ordered to 

get it cut of something hard and tough. The end of it was 
3026 turned so that it went into the pipe about 4 inches, with a 

good shoulder on it, and from that right down toa point; then 
it was taken to an upright drili that we had right close by and holes 
were drilled along for four equal distances around on the quarters, 
so that it came on the quarters of the round for about 8 inches up 
along ; perhaps I should say that that was a gas pipe; perhaps a 
bar would mean solid iron, wouldn’t it? I had no more to do with 
it than that. I saw it taken out. They had a long crowbar, a very 
long one; they punched a hole down a piece—I don’t know how 
far—before they put the pipe in. Well, they drove that pipe down 
into the ground; they screwed a pump on it and tried it; they un- 
screwed the pump again and drove it still further, and they then 
tried it again. I can’t tell they raised the pipe a little; they got 
water and they got gravel with it. I don’t know there was a good 
deal said and a good deal laughing about the well. I can’t tell any 
more particularly about the well. 

Q. 26. After the gas pipe was put down in the manner you have 

described and the pump put on and water and gravel pumped 
3027 out what was done with the well, if anything? 

A. Well, I can answer it in my way the best whether it 
would be proper or not. They used it fora number of days pumping 
water and gravel; it formed sort of a vacuum down there; it was 
quite a while before we got clear water, from the fact that there would 
always be a little gravel settle; I don’t know as there was anything 
more; it was used; I don’t knowas I have anything more about the 
well. 

Q. 27. Do you know anything about how long this well was used 
on these premises, if at all? 

A. I do not know how long it was used. 

Q. 28. How long do you know of its being used, if you know any- 
thing on that subject ? 

A. I know it was used that season through the dry weather. 

Q. 29. About how long was this pipe, Mr. Adams? 

A. I think it was about a 12-ft. pipe; it might not have been 

over 10; my impression is that it was about 12. 
3028 Q. 30. Whereabout on the premises was it put down ? 

A. It was put down on the west side of the blacksmith 
shop, a little north of the centre. 

Q. 31. About how far was this place from the creek, Allen’s creek, 
or Otaka? 

A. I never measured it; should think it might be some 30 rods; 
can’t tell, for I did not measure it. 

Q. 32. In which direction was the creek ? 
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A. West or southwest. 

Q. 33. Was there any well-hole or excavation in the place where 
this tube was driven down spoken of by you until the hole was 
made with the crowbar, as you have described ? 

A. Not that I know of. 

Q. 34. Where did you get the water for your engine ? 

A. It was taken from the race that run under the shop. 

Q. 35. Did you get any from any other place than the race at any 
time ? 

is did. 

Q. 36. When was that and where? 

A. Well, sir; I can’t tell exactly in what month it was; it was 
either in July, August, or September ; I carried it in pails from that 
pump. 

Q. 37. What pump do you mean ? 
3029 A. Imean the one on that well that they put down. 

Q. 38. Did any person or persons assist in carrying water 
from this pumpito the engine ; and, if so, who? 

A. I would like to make a little explaination ; you need not take 
it as testimony. 


Counsel for complainants desire witness to answer the question. 

Further answer of witness is: We had about 3 of an oil barrel 
set to receive the exhaust water, and we would draw that right into 
the the engine, the exhaust water, and by filling that twice with the 
exhaust water that naturally went in and was worked over we could 
run that small engine one-half a day. 

Q. 39. Question repeated. 

A. They did, I answer. I had a brother that lived with me 
that was entirely deaf; he used to come up to the shop and carry 
water for me and make fires some; | don’t know as any other one 
did help to carry water. 


Further examination of this witness postponed until 2 o'clock, 


p.m. 
At 2 o’clock p. m. parties met pursuant to adjourned. 


Q. 40. Mr. Adams, do you remember Elihu Benson ? 

A. I do know him well. 

Q. 41. Did you at any time do any work or run any machinery 
in connection with him ? 

A. That is a curious question for me to answer. 

Q. 42. If vou can answer it do so. 

A. He belted from my line shaft to run an iron lathe right 
3030 overhead; he run on his own hook; I had nothing to do 
with it. 

Q. 43. Who furnished the power to run the lathe ? 

A. Well, sir, the power was from the engine that I run. 

Q. 44. When was this lathe of Benson’s put in there ? 

A. It might — been 1858 or 1859. 

Q. 45. Was it in one of those years ? 

A. I think it was. - 
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Q.46. Do you know whether Benson was around there at the time 
this well was put in you have described ? 
A. I do not remember. 


Direct examination here closed. 


Cross-examination by Mr. ANDREws under the protest of de- 
fendent’s counsel heretofore made, reserving the same rights 
as was made to the cross-examination of Mr. T. H. Buxton: 


X Q. 1. What was the amount of the C. & T. Buxton note which 
you paid to Colligan ? 

A. I can’t tell exactly ; it was a little over $100. 

X Q. 2. Who made the other note which you took with you to pay 
to Colligen, but brought back ? 

A. There was but one note; the rest was money. 

X Q. 3. What, then, do you mean, in answer to direct question 20, 
when you say, “I took the money also,” “ paid Mr. Colligan up, and 

brought the note back ?” 
3031 A. Well, sir. I mean that the balance that I had not the 
money for was in a note that Mr. Colligan agreed to take, due 
in a year, and that Mr. Painter offered me the money and took the 
note at a little shave, if Colligan would take it in room of the note. 

X Q. 4. Well, what note was it that Mr. Painter took and gave 
you the money —? 

A. It was the note that I was to let Mr. Calligan have, made by 
C. & T. Buxton. 

X Q. 5. Then do you mean to say that you paid to Calligan cash 
for the full amount of his bill for that engine? 

A. It was paid by the way of T. H. Buxton—the cash was; he 
was owing me the money. 

X Q. 6. You answered question “21,” which was: “ Where did 
you get the money?” “Mr. Painter gave it to me.” Did Mr. 
Painter give it to you? 

A. He gave me the money to pay the note, or to pay on the note. 

X Q. 7. Gave you the money to pay on or what note? 

A. The note that I took to Mr. Calligan; the balance that was 
due him on the engine; he was to wait a year. 

X Q. 8. When did you get this money from Mr. Painter? Was 
it before or after you went out and purchased the engine of Mr. 
Calligan ? 

A. Well, sir, I made the bargain for the engine some two 
3032 or three weeks before I was to have it; before it was com- 
pleted ; he paid me the money the day I started to go after 

the engine, in the morning. 

X Q. 9. Did you give the note to Mr. Painter when he paid you 
the money on it, the morning you went for the engine? 

A. I did not. 

X Q. 10. Then Mr. Painter gave you the money for the note be- 
fore you went to Colligan for the engine, did he? 

A. He did. 

X Q. 11. Why, then, if he paid you the money for the note, did 
you take it to and offer it to Calligan ? 
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A. Well, Mr. Painter was a man who had money, and I did not 
know as Mr. Calligan would take the money for the note; it was 
less than the note. 

X Q. 12. Then did Mr. Calligan take the money and allow you 
tle same or a greater shave on that not- than you paid Mr. Painter? 

A. Well, all I can say is Mr. Calligan took the money in liew of 
the note; he was a little tight at the time, and rather have the 
money than the note; that was the remark he made to me. 

X Q. 13. How much money did you pay him in liew of the note? 

A. Well, I think a little over a $100. : 

X Q. 14. How much did Mr. Painter pay you for the note? 
3033 A. 14. He did not pay me anything for the note; I merely 
did that business for them. 

X Q. 15. Did that business for who? 

A. For Mr. Painter. 

X Q. 16. Then you paid to Mr. Calligan the same amount of 
ee gg of that note that Mr. Painter paid to you, did you? 

A. I did. 

X Q. 17. Did you do this business to accom-odate Mr. Calligan, 
Mr. Painter, yourself or any one else? 

A. I did it to accom-odate Mr. Painter and Mr. Calligan ; it did not 
accom-odate me. 

X Q. 18. How much money did you pay to Mr. Calligan all- 
together when you went for that engine ? 

A. We paid him $500; I don’t know whether we had a draft or —. 

X Q. 19. Did you pay him the full amount, either by cash, draft, 
or otherwise, at the time you went for that engine? 

A. With the exception of the shave that Mr. Painter made on the 
note. I don’t know how much that was. 

X Q. 20. Did you get a bill for that engine at that time, and was 
that bill receipted ? 

A. I think I did not. 

X Q. 21. Why not? 

A. Well, I did not consider it necessary ; I suppose I don’t know 

anything about it. 
3034 X Q. 22. Do you mean to say that neither at that time or 
at any other did Mr. Calligan give you a receipted bill for 
that engine and boiler? 

A. I have no recollection of taking a bill for that engine at that 
time or any other; he agreed to make it and send it to me and did, 
and I paid him for it. 

X Q. 23. Did you then and there take possession of the engine & 
ship it at once? 

A. I think the engine was not quite completed, and he shipped it 
to me two or three days after. 

X Q. 24. Had you previously bought engines from Mr. Colligan 
or had other dealings with him? 3 

A. I had not. 

X Q. 25. What acquaintance had you with him ? 

A. Well, sir, I went out to Buffalo to look for an engine; I was 


p 
nt tanec 


1176 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


recommended to go and see his; went to Tifts; did not like it, and 
went to see his, and liked it and struck up a bargain with him. 

X Q. 26. And was that your first and only acquaintance with him 
up to that time? 

A. That was the first acquaintance I had with him. 

X Q. 27. By what conveyance was that engine sent to you ? 
3035 A. On the Erie railroad. 
X Q. 28. Where did the Erie railroad deliver it? 

A. Up at the depot here on the west hill of this village. 

X Q. 29. What was the amount of freight upon it, and who paid it? 

A. I can’t tell exactly the amount. It wasn’t far from $20.00. 
Whether it was a little over or a little under I don’t remember. It 
is my impression that T. H. Buxton paid it. I can’t tell whether I 
paid it or he. He was owing me, and if I paid it I got the money 
of him. 

X Q. 30. And do you mean to swear positively, Mr. Adams, that 
you paid to Mr. Colligan, a stranger to you, in the neighborhood of 
$500 for an unfinished engine that was to be afterwards finished 
and sent to you, and took no bill or receipt for the same? 

A. I don’t know that I paid him until the engine was shipped. 

X Q. 31. In answer to question 20 you say that “ We went after 
the engine. I took the money; also paid Mr. Colligan up and 
brought the note back.” Was and is the answer true? 

A. I know I paid up for the engine and brought the note 
3036 back; paid up in notes and drafts and such things. I don’t 
say that I carried the money all along. 

X Q. 32. Do you now positively swear that you did pay notes on 
account of that engine? 

A. I don’t recollect. 

X Q. 33. Now, Mr. Adams, in answer to eross-question 2, you said 
there was but one note; the rest was money; and in answer to cross- 
question 3 you say that “The balance I hadn’t money for was in a 
note that Mr. Colligan agreed to take, due in a year; and that Mr. 
Painter offered me the money and take the note at a little shave if 
Calligan would take it in the room of the note;” and are your an- 
swers true? Please answer yes or no. 

A. That is such a long question I cannot comprehend it. 

X Q. 34. Were your answers to cross-questions 2 and 3 correct; 
and do you now so swear positively that they were and are correct? 

_A. I do swear that they were correct. 
X Q. 35. Did you purchase that engine for yourself alone for the 
firm of Adams & Fargo, or for whom did you purchase it ? 
A. Well, sir, I and Fargo purchased it together. 
3037 X Q. 36. How much of the money paid for that engine did 
Mr. Fargo furnish ? 

A. I think he furnished one-half. 

X Q. 37. Will you swear positively that he furnished one-half? 

A. No; I will not; because I had notes and they went to pay for 
it, and I might have paid more or less; I can’t say. 

X Q. 38. Did Mr. * aol furnish either in money, drafts, notes, or 
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other evidences of indebtedness other than his own note for one- 
half of the amount paid for that engine? 

A. I don’t know; I don’t recollect. 

X Q. 39. What style of engine was this; was the engine connected 
to the boiler, such as is commonly called mn portable engine, and was 

the boiler perpendicular, horizontal, or locomotive style? 

A. It was a portable engine; the engine set on top of the boiler; 
it was a horizontal, single-flue boiler. 

X Q. 40. What was the power of that engine and ae 

A. It was called to me a five horse power. 

X Q. 41. How was water fed to the boiler? 

A. It was drawed up in a pipe, and then there was a force pump 
that drove it up from the heater to the boiler; the heater lay along- 

side of the 
3038 X Q. 42. Were the steam and water pipes fitted to the 
pump, engine, and boiler before you received them ? 
: ~ They were all fitted except the pipe that draws the water from 

elow u 

X Q. 43. Was the water force pump a plunger or piston pump, 
and what was its diameter ? 

A. I called it a piston; it was a straight piece of iron about an 
inch in diameter; probably a plunger would have been the proper 
word for that. 

X Q. 44. What was the internal diameter of the feed pipe leading 
from that pump through the heater to the boiler? 

A. The pipe that went through the heater was copper and about 
an inch in diameter; it went the length of the heater, turned, and 
then came back & went into the boiler. I think the feed pipe was 
cast iron, and the outside might have been two inches. I am mis- 
taken in regard to that; it was probably 3 of an inch internal diam- 
eter; might have been three- -quarters. 

X Q 45. Of what material was the suction pipe to this plunger 

feed pump and what its internal diameter? 
3039 A. I had two different kinds; had lead and afterwards I think 
I had iron, but it was lead generally, either inch or inch and 
quarter outside diameter. 

X Q. 46. Where did this lead suction pipe take its water from ? 

A. I had two of them I could use if — wanted to. One of them 
went down into the race, and if the race bothered me | had a short 
one I could put in that tub. 

X Q. 47. How long were each of these two suction pipes ? 

A. The one that went into the tub was, perhaps, 3 ft. The other 
one must have been 16 ft. long; don’t k-ow exactly. I can’t tell 
the exact length. 

X Q. 48. What eventually became of this engine and boiler? 

A. I traded it with Mr. Colligan for a heavier one. 

X Q. 49. When ? 

A. I can*% tell. I run that engine some six years. I can’t tell ex- 
actly ; perhaps seven. 

X Q. 50. Did you use this first engine in the same, place during 
the whole time? 

148—16 
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A. I did. 
X Q. 51. Did you put the second engine into the same place ? 
A. We built a wall from the bottom up some 6 or 8 ft.—a stone 
wall—large enough for that to set on, right where the other stood. 

X Q. 52. What style of engine was that? 
3040 A. It was the same style. 

X Q. 53. How long did you run that engine in that place, 
and what became of it? 

A. I can’t tell how long; might have been 4 or 5 years. I hada 
shop built right southwest of this shop, and part of it is standing 
there now. 

X Q. 54. Had you, previous to purchasing this first engine of 
Calligan of which you have testified, owned and been running an- 
other engine ? 

A. I had. 

X Q. 55. What kind of an engine, & where was it? 

A. I bought it of Woodbery, in Rochester, new and for four horse 
power. I and Mr. Norris bought ittogether. We rented the build- 
ing of Dr. Frank called “The Old Furnace,” on Main St., and put 
it in there. 

X Q. 56. When was that, and when did you cease using that en- 

ine? 

A. Well, I haven’t thought of it; it was somewhere in 1840, and 
used it; it may have been three (3) years. I sold it to Philander 
Truesdell to make matches with. 

X Q. 57. What business did you follow from the time you ceased 
to use that engine until you bought & commenced using the Colli- 
gan engine in the Buxton shop? 

A. I was in the turning business. I had one upright saw; did 
sawing ; sawed bellies, gearing, and that kind of stuff. 

X Q. 58. Where were you engaged during those years ? 
3041 A. I was in a plaining-mill owned by Gates, Beck & Herd 
down west of Buxtons’ shop; I worked there by the day for 
C. & T. Buxton for twelve shillings per day ; I was sawing gearing 
stuff for wagons, whiftletrees, hubs, ce. 

X Q. 59. Did you furnish power for your lathe and saws, and was 
the cost of that power included in the 12 shillings per day which you 
received ? 

A. Buxton paid for what power was paid for, but I would here 
state that the waste about paid for the power. 

X Q. 60. Who furnished the power? 

A. Breck, Gates & Herd. 

X Q. 61. What was the power they furnished ? 

A. Steam. 

X Q. 62. What was the size and style of the engine they had in 
their shop ” 

A. they used to call the engine 40-horse power; they had two 
long boilers; afterwards they put in another, which made three; 
they could not make steam enough. I don’t know what name vou 
would give the engine; couldn’t tell. Engine stood on a wall; I 
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think the cylinder must have been four ft. long and the frame-work 
might have been ten ft.; that was iron. 

3042 X Q. 63. How long was you in that shop using power of 
Breck, Gates and Herd- engine? 

A. It was between one and two years—I can’t tell; it was over 
one. 

X Q. 64. What was the size of Breck, Gates & Herd’s shops, and 
what business or different kinds of business were carried on in the 
shops? Please answer fully. 

A. I don’t know anything about the size of shop ; they done plain- 
ing and matching lumber, made doors, blinds, sash; I can’t tell 
all; I had a small room right back of engine. 

X Q. 65. How many stories was the building? 

A. There was two rooms, one above the other; don’t know what 
you call a story. 

X Q. 66. Where and in what business were you engaged from the 
time you left Dr. Frank’s place until you went into Breck, Gates 
and Herd’s building ? 

A. I don’t know that I was in any business; there was q spell I 
did not do anything. 

X Q. 67. What was the size of the rooms youand Mr. Fargo occu- 
pied, as you say, for about one year, in the Buxton building? 

A. I don’t know what the size of it was. 

X Q. 68. Give us your best judgment as to the diminsions. 
3043 A. I think the room must have been between 30 & 40 ft. 
one way and perhaps 30 the other; Buxton occupied the 

north side to pile up lumber; we occupied the rest. 

X Q. 69. Was it on one floor, and was the engine and boiler in 
this same room ? 

A. The south side of the floor of the building was about a ft. 
higher than the north side, and the engine stood in the southwest 

art. 

X Q. 70. Who ran the engine and boiler? 

A. I was the principal one that tended it. 

X Q. 71. Did the firm of Adams & Fargo employ hands working 
in that room; and, if so, how many, and please give their names? 

A. I don’t know that they employed help more than once in a 
while a day; I do recollect that Franklin Herd helped us a little 

about some horse rakes. 

X Q. 72. What machinery did you own and run in that room, 
Mr. Fargo & yourself? 

A. Mr. Fargo and myself put in the engine and wood-turning 
lathe; C. & F. Buxton put in one line shaft; the upright saw Bux- 
ton put in, and a drill and a boring and tenanting machine; Fargo 

and I also put in a rotary plaining machine; all these new 
3044 wood-working machines, except a drill that you put your foot 
on for drilling tire and other iron. 

X Q. 73. You speak of manufacturing revolving rakes. Were they 
a patented article? 

A. I do not know. 
X Q. 74: What price did these rakes sell for apiéce ? 
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A. I think about $12.00, but I am not positive. 
X Q. 75. Did you and Fargo manufacture these rakes on your 
own account, and were they manufactured by and for yourselves? 

A. They were. 

X Q. 76. How much of the time did you and Fargo work for the 
Buxtons’? 

A. I can’t tell how much; we did their work by the job at that 
time ; so much for such & such kind of work. 
X Q. 77. Please give us your best recollection. 

A. It might — been one-half of the time; we were to do their work 
in preference to anybody else. 

X Q. 78. And did you also do work for Breck, Gates & Herd 
while you were in that shop? 

A. We did some. 

X Q. 79. Is the building still standing which Breck, Gates & Herd 
formerly occupied, and in which you at one time had a room ? 

A. It is not. 

X Q. 80. Who now occupies that shop or mill? 
0045 A. That shop was burned. 
X Q. 81. When was that shop burned? 

A. I don’t know when it was burnt. 

X Q. 82. Give us the time as near as you can recollect. 

A. My opinion is that it was in 1854, but I can’t recollect. They 
had a shop burn- there, a planing-mill, and then they rebuilt again 
and it was burnt again. The last one was in 1854, but I am not 
positive—don’t remember—and there has been none there since. 

X Q. 83. Please tell us what the cost was of the material of which 
you made those rakes. 

A. I don’t recollect now. 

X Q. 84. Give us your best recollection, knowledge, and judgment. 

A. My best recollection is—I can’t tell anything about it. We 
made an estimate after we got through what they cost us. 

X Q. 85. When you and Mr. Fargo worked for the Mess. Buxton 
in your shop by the day what price per day did you charge them ? 

A. We worked by the job. 

X Q. 86. Did you not during the years 1858, 1859 work for the 
Mess. Buxton and charge them for that work by the day ? 

A. There might have been some days, but it was principally by 

the job. 

X Q. 87. What price did they pay you for those some days? 

A. We had twelve shillings per day. 

X Q. 88. What was the cost of each revolving rake, including 

labor? 
3046 A. Between five and six dollars. 
X Q. 89. What proportion of the time did you work at out- 
side jobbing ? 

A, Some weeks we might have worked a couple of days; some 
weeks not any; some weeks more and some less. 

X Q. 90. Has one of the Mr. Buxtons, for whom you worked and 
who you say put down this tube well, been in this room this after- 
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noon and the most of the day since you have been testifying, and 
has he just now left the room ? 

A. Yes. 

X Q. 91. Did Mr. Buxton as he left the room address you or did 
you address him in an undertone? And, if you say he did or you 
did, please say what passed between you, giving the exact words as 
near as possible. 

A. I spoke to him; he is a brother-in-law of mine, and I don’t 
know as it is necessary for me to say we have business between us. 

X Q. 92. Do you refuse to state what passed between you while 
you were occupying the stand as a witness ? 

A. I do not. 

X Q. 93. Then please state what passed between you. 

A. I asked him if he would come and see me—I was feeling pretty 
bad—and he said he would; that was every word. 

X Q. 94. Now, Mr. Adams, do you positively mean that 

3047 what you have stated is all that passed between you and he, 

Mr. Buxton, as he passed out, and is that all that passed, 
giving the exact words? 

A. Well, perhaps I have not given the exact words; I meant to; 
perhaps I asked him to come down to my house and he said yes. 

X Q. 95. Did you not address him in these exact words: “Come 
down to my house to-night, will you ?” 

A. That is very much as I told it; I can’t —. 

X Q. 96. Were you yourself in the room a portion of the time 
during which Timothy H. Buxton was being examined as a witness 
in this case? 

A. I was in some. 

X Q. 97. Is Timothy Buxton also a brother-in-law of yours? 

A. He is not. 


Turspay, Feb’y 25, 1880. 
Parties met according to adjournment and examination con- 
tinued. 


X Q. 98. Since the adjournment last evening have you seen and 
conversed with Mr. C. C. Buxton ? 

A. I have. 

X Q. 99. Was the subject-matter of this examination talked of 
between you ? 

A. There was very few words. 
3048 X Q. 100. Was Mr. Buxton at your house, as you requested 
him to be? 

A. He was. 

X Q. 101. Please give the conversation that occurred between you 
in relation to matters connected with this examination. 

A. When Mr. Buxton came in I was lying on the lounge. He 
asked me if I was tired out. I told him I was. I told him I did 
not want to say anything in regard to the trial here, excepting one 
thing, and that was in regard to the fires of those two buildings, and 
I told him that as quick as I went out of here it came to me about 
the time the fires took place he referred me—. i told him that I 
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thought it was as late as 59 when the first firewas. He referred me 
to the history of Warsaw. There wasn’t much else said between him 
and me in regard to this suit; he wasn’t there more than fifteen 
minutes. 

X Q. 102. What did he refer you to the history of Warsaw for? 

A. He said that gives the date of those fires. 

X Q. 103. Did Mr. Buxton say to you that you had made a mis- 


‘take in your testimony as to those fires ? 


A. No, sir; I told him that I had. 

X Q. 104. How did you find out that you had made such mis- 
take? 

A. When I went out of here it came to me to—when I went out I 

hadn’t never—it came to my mind that I done sawing and 
3049 planing for their machinery and sawing rims for what we call 

spiders to make pulleys on, and planing for their planing- 
machine and other saws there timber; I went home and looked at 
my book and saw those charges—a long list of them—for doing that 
work in 1859. 

X Q. 105. When did the history of Warsaw state that those fires 
took place? 

A. It think it was October, 1859, the first fire; the second one was 
something like six years after. 

X Q. 106. Then in speaking of these fires yesterday you made a 
mistake of some twelve years in the date of the last fire, did you not? 

A. I didn’t tell you yesterday when the fires were; I told you I 
couldn’t tell; I told you there was two fires, but they then asked me 
to tell about the time; I said it might be about such a time; I was 
so confused. 

X Q. 107. You answered cross-question 82 as follows: “My opin- 
ion is it was in 1854, but I can’t recollect; they had a shop burned 
there, a planing-mill, and then they rebuilt, and it was burnt again; 
the last one was in 1854.” Is not the Jast section of that sentence a 

positive statement? Please answer yes or no. 
3050 A. I did not swear to any time when they were burnt posi- 
tive yesterday. 

X Q. 108. Your memory does not appear to be very good in regard 
to transactions occurring twenty years ago; therefore I ask you is 
not your memory defective ? 

A. Things that I don’t take any interest in I don’t try to remem- 
ber; things that I do I remember perfectly well for more than 
forty — fifty vears. 

X Q. 109. During what years did you occupy a portion of the 
building of Breck, Gates & Herd, as you have heretofore testified 
you did do? 

A. I was there in 1857; perhaps the winter of 1857-’8. 

X Q. 110. Was this the first or second building that you say was 
burned ? 

A. It was the first. 

X Q. 111. How far from the shop you then occupied was this 
building which you now say was burned in 1859? 
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A. It might have been ten or fifteen rod-; I never measured or 
paced it off. 

X Q. 112. At what time of day or night did that fire oceur? 

= The first fire was somewhere commenced about 2 o’clock at 


night. 
x Q. 113. Were you present at and during that fire? 
The fire had broke out before I got ‘there, but I was there 
Phe the principal part of it. 
X Q. 114. How near was your place of business to that 
3051 shop when the second fire occurred, and what time o’ day or 
night did that occur? 
A. Same distance as before; it broke out at noon while we 
were at dinner. 

X Q. 115. Were any other buildings burned at the time or times 
of either of these fires? 

A. There was a long shed filled with lumber belonging to C. & T. 
Buxton. 

X Q. 116. Where was this shed situated? Give its position rela- 
tively to brick smith shop of Buxton & Company. 

A. The shed was right east of the planing-mill and running north 
and south ; it might — been 100 feet long; might — been 200; I can’t 
tell ; it was quite a long shed and filled with lumber all the way ; it 
might have been six or eight rods—might have been ten west of the 
blacksmith shop. 

X Q. 117. Was it at the time of the first or second burning of the 
laning-mill when this shed and lumber belonging to Buxtons’ was 
urned ? 

A. I think it was the first. 

X Q. 118. Do you know anything about the value of the shed and 
its contents belonging to C. & T. Buxtons, which was burned at that 
time ? 

A. I do not. 

X Q. 119. Can you not give some idea of its value, whether it was 
one hundred or ten thousand dollars ? 

A. My opinion is it might have been $2,000 or $3,000 worth ; but 
I don’t know. 

X Q. 120. Were you not at that time in the employ of the Bux- 

tons, and was not one of the firm your brother-in-law ? 
3052 A. Yes. 
X Q. 121. And still do you mean to say that you did not 
take any interest in this occurrence or try to remember it? 

A. I don’t know how to answer that question, for it’s —. 

X Q. 122. In answer to cross-question 108 you said, “ Things 
that I don’t take any interest in I don’t try to remember: things 
that T do I remember perfectly well for more than forty or fifty 
years.” Now, you make a mistake of some twelve years in giving 
the date of the last burning of Breck, Gates & Herd’s shop. Was 
that mistake In your memory because you took no interest in the 
occurrence? Please answer directly yes or no. 

A. I never swore positively when that fire took place ; I told you 
I could’nt tell. 
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X Q. 123. Why did you not swear positively to the dates of these 
fires ? 

A. Last night I could not recollect much of anything. 

X Q. 124. Did you examine the history of Warsaw last evening, 
and thus ascertain the dates of these fires ? 

A. Lexamined it this morning with my books or a book that I 
had. 

X Q. 125. To whom does the history of Warsaw that you exam- 
ined belong? 

A. It belongs to me. 

X Q. 126. You did take a lively interest in the occurrences con- 

nected with those fires, did you not? 
3053 A. I don’t think I did, any more than a general interest. 
X Q. 127. How many fires of equal magnitude have oc- 
curred in this town since 1850? 

A. I can’t tell. 

X Q. 128. You don’t take much interest, then, in fires, even when 
they destroy thousands of dollars’ worth of goods belonging to your 
employers and relatives, do you ? 

A. I feel an interest, but I can’t say that I can do as much as 
some others in my crippled state. 

X Q. 129. How long have you been in the crippled state to which 
you have referred ? 

A. I was shot while loading a cannon in 1832, in September, the 
5th day of September. 

X Q. 130. Then that excuse holds equally good during the entire 
time covered by any and all the occurrences of which you have here 
testified, does it not? 

A. It does in regard to carrying lumber, lifting machinery, going 
over to the buildings. When there is anything of that kind I 
always have to stand back. 

X Q. 131. When you say, in answer to cross-question 128, “I feel 
an interest, but I can’t say that I can do as much as some others in 
my crippled state,” what do you mean by that? Has it anything 

to do with your memory or the interest you take in affairs; 
3054 and, if you say it. does not, why did you interpolate that 

statement into au answer to the following cross-question, 
which is number 128 and reads thus: “ You don’t take much inter- 
est, then, in fires, even when they destroy thousands of dollars’ worth 
of goods, when they belong to your employers and relatives, do 

ou?” 

: A. I meant to say, if the court please, that I haven’t mind enough 
or something to understand these questions well enough to answer, 
directly or indirectly. 

X Q. 132. The notary having read to you cross-question 128, I 
now ask you whether or not you understand that question. 

A. I understand question 128. 

X Q. 133. Question 128 repeated. 

A. I think I don’t take the interest that some others would that 
belong to fire companies and make that their business at fires. 
Still, 1 feel an interest. 
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X Q. 134. How many days’ labor did it take to make each of the 
revolving rakes you have spoken of ? 

A. I do not know. 

X Q. 135. Did you and Mr. Fargo, when in company, keep books? 

A. We had a book in which we kept our accounts. 

X Q. 136. Where is that book now ? 

A. I do not know. 
3055 XQ. 137. Who succeeded Mr. Fargo in the business with 
you? 

A. I was alone in the business. 

X Q. 138. Did you buy out his interest ? 

A. We divided. 

X Q. 189. What did he take and what did you take? 

A. I took the machinery; he took the rakes. I paid him money 
and accounts to balance up. 

X Q. 140. Did you continue to keep your accounts in the same 
book in which you had previously kept the accounts of Adams & 
Fargo? | 

A. I did not. 

X Q. 141. When did you last see that book ? 

A. I do not know. 

X Q. 142. At how late a-date do you remember having seen it? 
A. I can’t tell. 

X Q. 143. Did you keep books of accounts after Fargo left you? 
A. I did. 

X Q. 144. Where are those books ? 

A. I don’t know as I should have said books; I had a book; it is 
at my home. 

X Q. 145. What kind of a book is it? Is it a cash-book, day- 
book, journal, or memorandum book ? 

A. Well, sir, 1 am not a book-keeeper; I can only tell you that I 
kept a book with my accounts in it. 

X Q.146. Are all of your accounts, since the time Mr. Fargo left 

you, kept in one and the same book ? 
3056 A. I think they were, for—can’t tell how long; for perhaps 
two or three years; can tell by looking. 

X Q. 147. After that have you other books in which you: kept 
your accounts from that down to the present time ? 

A. I have one other book; then I have two small books in which 
I kept an account of where I worked every week. 

X Q. 148. How many books have you in which you kept your 
accounts from the time you went into Buxtons’ shop until you 
ceased to do business with them or either of them ? 

A. I think I had but one; Fargo and I had one, then I[ had one. 

X Q. 149. What books did you refer to in answer to cross-ques- 
tion 147? 

A. Two small books, with that book. 

X Q. 150. Do either of those three books you there refer to enter- 
tain accounts against the Buxtons or either of them during the time 
you were there employed upon their premises on Main St.? 

A. But one of them. . 

149—16 
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X Q. 151. In answer to cross-question 104, given this morning, 
you say: “I went home and looked at my books and saw there 
charges—a long list of them—for doing that work in 1859.” Please 
say what books you refer to. 

A. The plural you put on; you said books; it should be book. 

X Q. 152. Then, if I correctly understand you, you have but one 

book in which you kept accounts during the time you worked 
3057 for and occupied any portion of the premises of the Buxtons’? 

A. I had but one book after Fargo went out until I left 
Buxtons’ shop. 

X Q. 153. And are all of your accounts during that period in that 
one book ? 

A. All that I know of. 

X Q. 154. And did you ever have during that time any other 
book in which you kept accounts? 

A. I don’t remember of having any other. 

X Q. 155. Will you, during our next adjournment, get this book 
of accounts, and produce it before the notary and point out to him, 
so that he may put it upon the records, the items which enable you 
to fix the dates as you have stated? 

A. Well, my book would be a pretty poor book to show to gentle- 
men—lI ain’t scholar enough. 

X Q. 156. Will you or will you not produce that book ? 

A. Iam willing the notary should go down to my home and see 
it; I don’t want to show my poor writing and spelling; I am will- 
ing the notary should go down and see it; I don’t want to be made 

a laughing stock of. 
3058 XQ. 157. Will you now produce that book, as requested ? 

A. I will bring it up when I come. 

X Q. 158. What became of the book or books in which the accounts 
of Adams & Fargo were kept? 

A. I have answered that two or three times; I will answer it 
again; I have looked for it and cannot find it. 

X Q. 159. Have you ever had it since the dissolution of the firm ? 

A. I think I did. 

X Q. 160. Where does the Mr. Fargo reside who was in business 
with you, and what was his given name? 

A. Silas T. Fargo; resides in the south part of the village, some- 
where near the grist-mill, in one of those houses ; don’t know exactly 
where. 

X Q. 161. You have spoken of a deaf brother who brought water 
for your engine; is he still living? 

A. He is not living. 

X Q. 162. How long has he been dead? ; 

A. I can’t tell without going home; somewhere about eight years. 

X Q. 163. What was the size of the holes you drilled in 
3059 the iron pipe, as you have testified, in 1858 ? 

A. Somewhere from a quarter to three-eighths of an inch ; 
it might have been five-sixteenths. Then we had other drills, but 
they were not drills to drill pipe with; drills of different sizes. 

X \. 164. How many holes did you drill in that pipe? 
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A. I don’t know how many. 

X Q. 165. Can you give an estimate of the number? 

A. There might have been eighteen, twenty, or twenty-four; I 
can’t tell. 

X Q. 166. Is it your best recollection that one of those numbers 
would be correct ? 

A. My idea now is that there might have been six holes drilled 
right along upon the four different quarters. That is the way they 
were drilled on the —. 

X Q. 167. Were you not in the habit of and did you not drill 
other pipes about the same time, and may you not have got some 
other pipe and drilling mixed with this? 

A. ‘That was the first pipe that I ever drilled, and I should think 
it was some time after that before I knew about any others being 
drilled. | 

X Q. 168. Was there any gauze, perforated brass or tin, or other 
kind of strainer put over these holes ? 

A. Not that I know of. 

X Q. 169. What do you know about the soil where that pipe was 
put down? Was it clay, loat, sand, gravel, or otherwise? 

A. I have dug around a number of places here on these flats, and 

the soil wherever I have dug has been a little hard on the 
3060 top where I have dug for a foot or eighteen inches; then you 

come into what I would term it (1 don’t know what you 
would term it) a sort of made land from the creek. The creek has 
run in different positions all around here that would be from two 
to four feet deep around different places; then you come into a 
streak of gravel that varies in thickness. When you go through 
that you come into the quicksand. It is pretty much all over 
there that way. The gravel is where you get the water. 

X Q. 170. How far is it from the surface of the earth down to this 
quicksand ? 

A. That varies. In some places they have drawn in a good deal 
of dirt. I dug some—let’s see—it must have been some four or five 
rods west and then south; I don’t know the exact distance, but 
where I built a shop I dug about four feet deep and came on to this 
gravel; then I went about four inches, — carried me through the 
gravel into the quicksand, that was most impossible to stand on. 


The parties here postponed further cross-examination of this wit- 
ness at 2 o'clock p. m. 


At 2 o’clock p. m. parties met pursuant to postponement. 


X Q. 171. Do you remember a tank that was sunk in the ground 
back of Buxtons’ blacksmith shop and was supplied with water from 


the race ? 
A. I don’t know as I would call it by that name. I called it a 


cistern—a large cistern. 
X Q. 172. Was that tank or cistern put in while you were 
there ? 
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3061 A. I did not see it put down, but I saw it out there before 
it was putin. I was to work around there, and afterwards 
knew it was put in. 

X Q. 173. Did you see a hole dug in the ground to put that cis- 
tern into? 

A. I have no recollection of seeing it done. 

X Q. 174. Did you make or assist in making that cistern? 

A. I did not. 

X Q. 175. Do you remember when that cistern was putin? If 
so, please give us the date. 

A. I can’t tell. 

X Q. 176. Did you see a ditch dug from the race to the point 
where that cistern was placed ? 

A. I was out of town a few days and don’t remember of seeing it 
done, but saw it afterwards, but knew it was done. 

X Q. 177. Were you away and out of town at the time it was 
done? 

A. My opinion is I was, because I didn’t see them in the act of 
doing it; 1 was away at times, just as any one is. 

X Q. 178. Then you cannot swear positively that you was out of 
town at the time or that you did not see it put in, butonly that you 
do not remember it; is that so? 

-A. I can only answer it in this way: I saw the cistern before it 
was put down, but did not see men putting itdown. I have no recol- 
lection of seeing the ditch dug and couldn’t tell which side of the 
shop the ditch run, whether on the north or on the south side; I 
have no recollection of seeing it done and think that I didn’t see it. 

X Q.179. About how large was this cistern? Give its 
3062 hight and diameter, to the best of your recollection. 

A. In diameter it was, | should think, about five feet, so 
that they could take a large wheel and drop it right in; not far 
from four feet high ; might have been less; don’t think it was over 
that. 

X Q. 180. Did you see or have anything to do with making or 
laying a wooden pipe from the race to that cistern ? 

A. I never had anything to do with it whatever; don’t know as 
I lifted a finger. 

X Q. 181. Did you know of any other well on the premises than 
the one you have spoken of? 

A. Yes. 

X Q. 182. Please describe it and say where it was. 

A. It was south of the blacksmith shop, a little east of the corner, 
a dug well stoned up. 

X Q. 183. Did you ever use that well ? 

A. Some. 

X Q. 184. What was the depth and diameter of that well ? 

A. I don’t know; I drawed water with a pole; I don’t know how 
large it was; I should think it was some eight feet from the pole; 
I can’t tell the diameter; it might be ten feet, perhaps a little over. 

X Q. 185. Did you ever use a pump in drawing water from that 
dug and stoned well? 
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A. I never did. 

X Q. 186. Did you ever use a pump on or attached to that well? 

A. I have no recollection of ever seeing a pump to that well. 

X Q. 187. How far was this dug well from the tube you say was 

driven into the ground for a well ? 
3063 A. My opinion is that it was from twenty to thirty feet; 
can’t tell exactly; the dug well was south and a little east of 
the tube well. 

X Q. 1873. What was the internal diameter of the tube into 
which you drilled the holes and which you say was afterwards in- 
serted into the earth ? 

A. I don’t know exactly ; my opinion, it was inch and a half. 

X Q. 188. Did you ever see that tube again taken out of the earth 
or after it was taken out? 

A. I do not know. 

X Q. 189. What was the length of the crowbar which you say 
was used in muking a hole to put that pipe into? 

A. I did not measure and don’t know the length of it; I know 
that it was longer than a common bar. 

X Q. 190. Give us your best judgment as to its length ? 

A. I can’t tell you anything about the length, because I never 
measured it. 

X Q. 191. In answer -to direct question 25 you said they had 
a long crowbar,a very long one. Now, will you please give us 
some idea of what you mean by that expression? 

A. When the bar stood there there was quite a number of the 
hands stood there and they made some comments on so long a bar, 
and the boys made some vulgar expressions in having so long a 
one. 

X Q. 192. What was the shape of this bar; was it round, square, 

all the way of a size, or did it taper? 
3064 A. I can’t swear positive; it was not all the way of a size; 
smaller at the top. 

X Q. 193. How and where did this bar stand when those remarks 
were made about it? 

A. It stood leaning against the shop. 

X Q. 194. Was its top as high as your waiste, your shoulder, or 
your head? 

A. It was higher than either as it stood there. 

X Q. 195. Then this was a very uncommon crowbar, was it not? 

A. I suppose they had welded on a piece of iron to make it longer 
for that use. 

X Q. 196. Question repeated. 

A. It was longer than a common one. 

X Q. 197. Do you know that they had welded on a piece of iron 
to make it longer for that purpose ? 

A. I do not. 

X Q. 198. Then was it or was it net an uncommon crowbar as 
you saw it’ 

A. In length, I think, it was uncommon from what I had been 
used to seeing. 
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X Q. 199. Did you see this bar used in making the hole into 
which this pipe was put? 
A. I think I did. 
X Q. 200. Did you see the hole after it was made before the pipe 
was put in? 
A. I can’t tell you; I was not there all the time. 
X Q. 201. Then you do not know the depth of the hole made by 
that bar or its diameter? 
A. I do not. bd 
3065 X Q. 202. When did you first see that pipe after it was put ? 
in the hole? 


A. I can’t tell; I was out, back and forth, frequently. 
X Q. 203. Was the piece of pipe into which you drilled holes a 
new piece or had it been previously used ? 
A. I don’t know. 
X Q. 204. Was it entire in one piece, or were there two or more 
pieces joined together? 
A. I think it was one piece. 
X Q. 205. Do you know where that pipe came from or anything " 
of it previous to the time of your drilling it? 
A. It was first brought in to me to turn a plug to fit; that is the 
first I knew anything about it. 
X Q. 206. And you are entirely unable to tell from its appearance 
whether or aot it had been previously used ? a 
A. My impression is that it was a new pipe, but it might have 
been used for something; can’t say. 
X Q. 207. Was there at the time that pipe was brought to you to 
drill those holes a screw thread cut upon either end of that pipe? 
A. There was not on the lower end; I don’t know whether there 
was on the other end at that time or not. 
X Q. 208. What was the lower end when it was brought to you ? 
Please explain. 
A. It was cut square across. 
X Q. 209. What was the upper end? a 
A. I don’t know; [ had nothing to do with the upper end. 
X Q. 210. Was there or was there not any coupling attached to 
this pipe? 
3066 A. I could not tell; I have seen so many pipes with coup- - 
lings and without I couldn’t tell how that was. 
_ XQ. 211. How near to the end of the pipe did you drill any of 
those holes ? 
A. The first tier around I drilled right into the plug; might have 
been two inches. 
X Q. 212. Then, if I understand you correctly, you made and in- wy 
serted the plug before drilling the holes ? 
A. Yes; I put in the plug before I drilled. 
X Q. 213. How were those holes used that you drilled into the 
lug? 
A. Well, I don’t know that they were used, unless the plug was | 
got out some. - 
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X Q. 214. Who were the parties who were standing around at the 
time those remarks were being made about that crowbar? Please 
name them all. 

A. I can’t name them. They were hands that worked for the 
Buxtons, some of them helpers. I don’t know who they were at 
that time. 

X Q. 215. On your direct examination you said, “There was a 
good deal of laughing about the well.” What caused that laughter? 

A. To know how they were a-going to get water by driving a 
pipe down. They did not generally believe it; I did not, for one. 

X Q. 216. You also said that it was used for a number of days for 
pumping water and gravel. How many days was it so used? 

A. I don’t know. The hands would go out and take hold of the 

pump every littlewhile and pump. 
3067 X Q. 217. How much gravel was pumped out? 

A. I don’t know; the longer they pumped the more water 
they got and the less gravel. 

X Q. 218. What was the size of the gravel thus pumped up? 

A. If I could go and get a handful I could tell you; it was fine, 
a fine sort of gravel. 

X Q. 219. Was it as large as number 4 shot? 

A. I don’t know how large number 4 shot is; I never used any 
shot. 

X Q. 220. Can’t you compare it to something to give us an idea 
of its size? 

A. Some of it was probably was as large as the head of.a good- 
sized pin; some of it was larger and smaller; some of it was white 
and some black. 

X Q. 221. How long was it before the water became so that you 
could use it? 

A. I don’t know, sir, how long it was. 

X Q. 222. Do you know, of your own knowledge, whether or not 
there was a smaller pipe, either of lead or iron, attached to that 
pump and put down inside of the pipe you have described ? 

A. I did not. 

X Q. 223. Why did you use water from this well instead of from 
the dug well? 

A. The dug well became dry. 

X Q. 224. Was it dipped dry? 

A. It got dry so did down that you could and get a half a pailfull 
at a time, and finally it got so that you could not get any. 

X Q. 225. For how many weeks was this well dry? 

A. I don’t know; it was only for a week or two that the 
3068 water was out of the race that I had occasion to use it. 

X Q. 226. Are you able now, after having referred to your 
books and had time to refresh your memory, to give the date when 
you traded the engine you bought of Colligan in 1858 for a heavier 
one, which you put in the same place ? 

A. I can’t give the date of it. , 

X Q. 227. Had you ever, previous to the time when you say you 
drilled that pipe, ever done any work upon gas pipe, such as cutting 
or screwing ? 
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A. [ never had, without they were little pipes, gas pipes, around 

engine. I[ repaired them two or three times. 
XQ. 228. When did you repair those gas pipes around your en- 

gine’ ? 

A. There was a pipe that went from the heater down to the check 
valve that froze every winter; that I had to repair. 

X Q. 229. Had you reference to the pipes on the engine that you 
had of Colligan ? 

A. I have. 

X Q. 230. Were those repairs made previous to your drilling this 


pipe ? 


A. I can’t tell. I had repairs all along of different things. 

X Q. 231. Then you are totally unable to say whether you had 
done any work on pipes previous to your drilling this pipe of which 
you have testified, are you? 

A. I don’t know that I ever had anything to do with pipes be- 
fore. 

X Q. 232. Do you know and can you swear positively that 
3069 previous to the year 1859 gas pipe of inch and a quarter, 

inch and a half, or larger diameter was in use and was cut 
and screwed in any shop by any parties in this village of War- 
saw ? 

A. I don’t know anything about it; I did not see any cut. 

X Q. 233. Did you see any tools in Warsaw previous to 1859 that 
were adapted to and were used for cutting cutting gas pipes and screw- 
ingg as pipe of inch and a quarter and upwards, internal diameter ? 

A. I don’t know that I did. 

X Q. 234. Do you know, Mr. Adams, of your own knowledge, 
whether any hardware or other stores in Warsaw kept gas pipe of 
inch and a quarter or greater, internal diameter, for a. previous 
to the year 1850? 

A. 1 don’t anything about it. 

X Q. 235. Did you at the time you dissolved partnership with 
Silas Fargo have on hand the whole number of revolving rakes 
which you say you had manufactured under that partnership; or 
if not, how many of them did you have? 

A. We had sold and traded some; I don’t know how many. 

X Q. 236. Are you willing to and do you state positively that you 
never knew of a pump being used in the dug well of which you 
have testified ? 

A. That was the first one I ever heard anything about. 

X Q. 237. Where and how did you procure water when you were 
in the shop of Breck, Gates & Herd ? 

A. I did not have to get any water. 

X Q. 238. Where did they get the water which supplied 
3070 their boilers and engine? 

A. They dug a well near their engines—between their en- 
gine and boiler—and that did not furnish them enough, so they 
dug another and had two wells, and they both worked into one. 

X Q. 239. How far apart were those two wells, what was their 
depth and diameter, and how was the water procured from them ? 
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A. I don’t know how far apart they were, nor how big they were, 
or how deep they were; they had a pipe that went to their suction 
in their engine; I think they had a hand pump to fill their engine 
when it was empty; I recollect they used a chain pump to fill their 
builer when it was empty. 

X Q. 240. Were those wells inside their buildings, and did they 
get their full supply of water from them ’? 

A. They were inside the engine-room ; I think they got their full 
supply of water from them; don’t know of there getting any any- 
where else. 

X Q. 241. When and where did you next see a tube well after 
this one you saw at Buxton’s, which you have said was the first one 
you ever saw ? 

A. I saw some drove along down on the street here when they 
were abuilding their brick buildings along; I can’t tell when. 

X Q. 242. Tell us, as near as you can recollect, when that was. 

A. I can’t tell; there was one put down in the barn adjoining 
me while Leonard Smith owned the property, but what time I can- 
not tell. 

X Q. 243. Who put that well down ? 

A. I don’t know who it was. 

X Q. 244. Can you not tell us within two or three years 
3071 when you first saw one of these wells after the one you have 
testified of at Buxton’s ? 

A. I can’t tell anything about—. I see them putin a different 
places. I paid no attention to them. 

X Q. 245. Do you now or have you ever owned or used a driven 
well ? 

A. No, sir; I undertook to drive one, but couldn’t get any water. 

X Q. 246. Who first called your attention to the Buxton well as 
being similar to the driven wells since put down in this place? 

A. I can’t tell who it was, or who did. 

X Q. 247. When was your attention first so called ? 

A. I don’t know; it might have been three or four years ago, 
and might not have — two. 

X Q. 248. And still, Mr. Adams, your memory is not sufficiently 
good as to enable you to recollect so long ago as four or two years 
who called your attention to a matter concerning which you have 
here testified to so many particulars which occurred, as you say, 
twenty-two years since? Is that correct? 

A. I think it is an unfair question for me to doubt my memory, 
and all such things. I can’t remember everything. 

X Q. 249. Now, Mr. Adams, when you fail to remember the date 
when you purchased a large engine from Mr. Colligan at a date 

some years later than the one of which you have given so 
3072 precise a date, do you not think it charitable to refer such a 

failure to testify of those facts to a defect in your memory 
rather than to any other cause ? 

A. I don’t remember that the question was asked me when we 
made that trade. It might have been; can’t say. 


150—16 
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X Q. 250. Question repeated. I want a direct answer. Please 
answer direct yes or no. 

A. I didn’t suppose it was. 

X Q. 251. Question repeated. I want a direct answer. 

A. I don’t know how I can answer it yes or no. 

X Q. 252. Then you do not know what to think in regard to that 
question. Am I correct? 

A. I don’t know. 


The further cross-examination of this witness was here adjourned 
to Feb’y 26, 1880, 9 o’clock a. m. 
FEBRUARY 26—9 o’clock a. m. 
Parties met pursuant to adjournment. 


By Mr. Hurisur: 


X Q. 253. Will you swear positively, Mr. Adams, that you have 
testified to all the wells of any kind or description that were there 
on Main St. on C & T. Buxtons’ premises between the years 1857 
and 1868? 

A. I have sworn to all I have been asked to. 

X Q. 254. Question repeated; and will you please answer it yes 
or no? 

A. No; I haven’t testified to all. 

X Q. 255. How long did you work in the Buxton shop for both 

or for either of them ? 
3073 A. I commenced there somewhere in the spring, we will 
say, about 1858. I don’t now recollect the exact year that I 
went out, for I built a shop and went there somewhere in 1870, and 
put in an engine. 

X Q. 256. Who owned the engine that you referred to in your 
last answer? 

A. I owned one-half of it and Buxton, Cuppen & Williams 
owned the other half of it until the time I moved. 

X Q. 257. Can you tell me the year that that was first purchased ? 

A. It was bought and then I purchased it again; when it was new 
was, I think, in 1869. 

X Q. 258. That is your best recollection now, is it? 

A. Yes, sir. 

X Q. 259. In the summer or winter season of that year? 

A. I think it was in the summer; I have- any doubt but what it 
was some time in warm weather. 

X Q. 260. You have testified how water was obtained for the first 
engine run by you on Buxtons’ premises. Was there any other way 
that you obtained water for the engine except from the race and the 
half barrel that was used for the exhaust water? 

A. We changed the pipes; otherwise there was no other way. 

X Q. 261. What pipes did you change? 

A. The suction pipe. 

X Q. 262. About how long after you put in the engine was it be- 
fore you so changed the suction pipe? 

A. I did it at the time I put the engine in—the second engine. 
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X Q. 263. Aside from that there was no material change made in 
the suction pipes, was there? 
A. I don’t know that there was. 
3074 X Q. 264. Is it your best recollection that there was not? 
Please answer yes or no. 

A. It is that there was none. 

X Q. 265. Where was this tub or half barrel, as it has been called, 
used for the exhaust water, located ? 

A. It was on the west side of the engine, a little forward of the 
center of the engine, towards the mouth of the engine; it set right 
up near the engine, on the same floor with it. 

X Q. 266. You have testified that you pumped water out of such 
half barrel or tub. Did you use a pump that was attached to the 
engine ? 

A. I had a pipe; that was all the pump that I used at that time. 

X Q. 267. Did you ever use any pump there for that purpose, 
other than the engine pump, before obtaining this second engine? 

A. I used a pump for to fill the boiler when it was cold. 

X Q. 268. What kind of a pump was that, and when did you 
first commence using it ? 

A. It was an iron pump; when I bought the first engine of Colli- 

an. 

X Q. 269. From what receptacle did you pump the water with 
that pump for the engine? 

A. There was a barrel sunk right down by the wall; the pipe 
went from the race into the barre]; then a pipe went down into the 
barrel that drawed the water up. 

X Q. 270. Where did you get that pump? 

—. I bought the pump at the hardware — here in town; I 
3075 can’t tell you; I think I bought it of Morris Buxton & Co. ; 
might have bought it of Gates & Garetree; it was one of 

those firms. 

X Q. 271. Was it a pitcher-spout pump, if you know ? 

A. I know it was not. 

X Q. 272. What was the shape of the spout to the pump? 

A. The spout was round ; came out; it might have been eight or 
ten inches; the spout was round; then bent over with a hook on 
the top; a common cistern pump; it was one of Davis’ pumps, of 
Seneca Falls. 

X Q. 273. How did you connect that pump with the water in the 
barrel below ? 

A. There was a piece of brass that came down, perhaps, three 
inches; there was a piece of brass that came down with a flange on 
the top; a screw coupling that went around this brass and came up 
to or over the flange ; that screw screwed right onto the pump; we 
used to put a piece of rubber between the flange and the pump ; then 
soldered the lead pipe onto that piece of brass pipe that went down 
and then screwed it on; the lead pipe went down into the barrel. 

X Q. 274. About how many years was that pump that you have 
last described used in that place in connection with the engine? 
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At I think it was used all the time I was in that shop; I got new 
valves to it; I used lead pipe; I might have got some iron at differ- 
ent Canes. 

X Q. 275. Will you please give me a description of the pump that 
you first saw on this tube well of the Buxtons you have testified to? 

A. It was a pump of the same kind, but two sizes larger. 

X Q. 276. Was it one of the Davis manufacture, of Seneca 
3076 Falls? 

A. I won’t swear positive that it was, but I think it was; I 
know it was a larger pump. 

X Q. 277. The same shape spout that was on your Davis pump? 

A. I think it was; I never saw the pitcher spout until years after- 
wards. 

X Q. 278. Of what material was the tube that came out of the 
pump barrel at the bottom of the Davis pump that you used ? 

A. That was iron and had a screw on it. 

X Q. 279. Do you know where the Buxtons got that pump? 

pe je not. 

X Q. 280. From its appearance, when you first saw it, will you 
testify that it was a new one or had it been used before ? 

A. I couldn’t tell whether it was or not; it might have been used 
or it might not. 

X Q. 281. Where was that pump when you first saw it, as you now 
remember it? 

A. I can’t tell; it was somewhere about the pipe; whether or not 
it was in some men’s hands, I don’t know; it was somewhere about 
the Buxtons’ premises. 

X Q. 283. What was done with the pump that you saw? 

A. The pump was screwed on the pipe. 

X Q. 284. Where? 

A. Onto the top. 

X Q. 285. Did you see it screwed on ? 

A. I don’t think I did the first time; it was screwed off and on two 
or three times. | 

X Q. 286. How many times did you see it screwed off? 
3077 —. I can’t tell; it might have been twice and it might not 
have been but once. 

X Q. 287. How many times will you swear positively that you 
saw it screwed on? 

A. Well, sir, I will swear once. 

X Q. 288. You say you didn’t see it screwed on the first time ? 

A. I don’t think I did, for I want out there all the time. 

X Q. 289. What part of the time were you out there? 

A. I don’t know. 

X Q. 290. Give us the time, as near as you can. 

A. I might have been there ten or fifteen minutes a half dozen 
times a day; curiosity led me out. 

X Q. 291. ‘Will you swear positively that you were out there, as 
you have testified, to exceed fifteen minutes that day ? Please 
answer yes or no. 

A. Yes; I know I was. 
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X Q. 292. Who took the pipe from your shop after you had drilled 
the holes, as you have testified to? 

A. I do not know. 

X Q. 293. I understood you to say that you did not go out of the 
shop until some time afterward ; is that so? 

A. I don’t know that I said so; it might have been. 

X Q. 294. Did you or not go out of your shop when the pipe was 
taken out? 

A. My impression is that I did not, but I can’t say. 

X Q. 295. How long was it before you did go out? 

A. I couldn’t tell anything about it. 

X Q. 296. Give us some idea, Mr. Adams. 
3078 A. I had to see to my engine that the fire and water was 
all right once in half an hour; I might have went out and 
I might not before seeing to my engine. 

X Q. 297. In making your last answer did you testify from your 
habit and custom or from your present knowledge of what did occur 
at that time? 

A. From the necessity of the case—tending to my engine. 

X Q. 298. Then do you mean to be understood as testifying that 
it was not from your actual knowledge, but from your habit and 
custom that you made such answer ? 

A. Well, sir; it was from my habit and custom in taking care of 
me engine ; that was my first care—my engine was. 

X Q. 299. Was the pump on the pipe when you first saw it ? 

A. I think not. 

X Q. 300. Will you swear positively that it was not? Please 
answer directly yes or no. 

A. I won’t swear positive. 

X Q. 301. You have testified that you could not tell the depth of 
the hole made by the crowbar because you did not see it made. 

Was the pipe in it when you first saw it? 
3079 A. I don’t know why I have got to keep answering your 
questions, but I will say for your accommodation that I didn't 
see the hole; the pipe was in it. 

X Q. 302. ‘And the pump was on it? 

A. I think it was not when I first saw it. 

X Q. 303. Will you swear positively that it was not? Please an- 
swer directly. 

A. It was not when I first saw it. 

X Q. 304. Will you—can you name any man who was there that 
day who was in the employ of the Buxtons? 

A. I cannot name any particular one. 

X Q. 305. How many iron lathes did Mr. Benson have that he 
used in the shops of C. & T. Buxton about 1859, as you had testi- 
fied ? 

A: He had one. 

X Q. 306. Please describe it. 

A. I don’t know as I can describe it; I can tell some of it. It 
was a frame about ten feet, I should think, long; it might have 
been twelve, but I should think about ten feet long, with two side 
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pieces to constitute the frame. I can’t tell how the ends were put 
on. I don’t know whether the sides were all iron or not—the car- 
riage iron and iron ways; think it was over a foot from the centre 
to the way, so that it would swing about two feet; don’t know how 
far it was between centres; might have been six feet, eight feet, or 
ten; can’t tell. He turned a shaft ten feet long for me at one time. 
He run it as a back and single geared lathe, both ways, in cutting 
screws, “e. 
3080 X Q. 307. Give the date that it was first put into the Bux- 
tons’ shop. 

A. I can’t do it. 

X Q 308. As near as you can. 

A. Some time in 1859, I think ; am not positive. 

X Q. 309. You have spoken of another well on the Buxtons’ prem- 
ises “ that you knew of.” When was that put down ? 

A. I don’t know, sir. 

X Q. 310. About when? 

A. I don’t know anything about when it was put down. 

X Q. 311. Please give your best judgment of the time when it was 
put down. 

A. Ihave no idea. It might have been put down before 1 was 
born. I have no idea about it. 

X Q. 312. Where was it located ? 

A. It was located near the end of the Baptists’ shed, on the north 
end. 

X Q. 318. Do you know of any other well on the Buxtons’ prem- 
ises ? 

A. I did not. 

X Q. 314. Please state the number of wells that the Buxtons had 
or used there on Main St. between the years 1857 and 1860. 

A. I can’t do it; I don’t know how many they had. 

X Q. 315. Please state the number that you have any knowledge 
of. : 
A. I don’t know as they had but two; don’t know when the other 
was put down. 

X Q. 316. When you say the other one you refer to the 
3081 one by the Baptist x tnt ? 

A. Yes, sir; I don’t know when it was put down. I think 
it was dug and stoned up. 

X Q. 317. How long was Benson there in Buxtons’ shop ? 

' A. He was there between one and two years. I don’t — how 
long; kept no account. 

X Q. 318. When was it that you first saw this tub or cistern that 
was sunk west of the blacksmith shop ? 

A. I don’t know when I first saw it. 

X Q. 319. Please state the year as near as you can. 

A. I can’t tell; it would be merely guess-work. It was nothing 
I had anything to do with. 

X Q. 320. Who do you remember first called your attention to the 
significance of this well in connection with the driven wells after- 
— put down, as having any bearing upon the patented driven 
we | 
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A. I answered that question yesterday, and I will answer it the 
same way now. I heard different individuals speak of it, but who, 
I cannot tell. . 

X Q. 321. Who, as you now remember, spoke to you first about it? 

A. I have talked with Franklin Hurd for one, and Spencer 
Cronkste for one,and they with me. I have heard a good many ; 
can’t tell all. Mr. Ketchum — different ones talked with me about 
it—Norton Bradish and John Sprague. I can’t tell who else. I 

have heard it talked all over the village, more or less. 
3082 X Q. 322. I see you have not mentioned either the narne 
of Timothy H. Buxton or Chauncey C. Buxton. Do you 
mean to say that you cannot tell whether they have talked with you 
about the significance of this well ? 
_ A. I did notsay such athing. They were not the first that talked 
with me. I mean to say that. 

X Q. 323. Have you talked with the Buxtons, mentioned, in re- 
gard to the significance of this well ? 

A. I have talked with the Buxtons about the well, but not in bear- 
ing to anything, as 1 know of. 

X Q. 324. Hav’n’t you examined with Timothy H. Buxton or 
been present when he examined his account books kept years ago 
in relation to this well ? 

A. I have been there and asked him some questions in regard to 
the dates of getting that engine—the first engine. 

X Q. 325. You asked him then the date that you got the first en- 
gine, for the reason that you did not know exactly, didn’t you ? 

A. No; I did not. 

X Q. 326. Why did you ask him? 

A. I wanted to know about certain moneys that he let me have 
to pay for it. 

Q. 327. Did not you swear, in answer to cross-question 324, that 
you asked him some questions in regard to the dates of getting that 
engine, the first engine; and was that answer true? 

A. Yes; that was true. 


The further cross-examination of the witness postponed until 2 
o'clock p. m. 


3083 At 2 o'clock p. m., parties appeared pursuant to postpone- 
ment. 


X Q. 326. Is there any entry in your account-book produced 
here, or in any other account-book in your possession, in re- 
lation to the purchase of either ofthe engines you used on the Bux- 
ton premises ? 

A. I don’t remember of only one case on my books where I set- 
tled with Buxtons that speaks of the engine. Here itis: “ Set- 
tled September 6th, 1869 ; Sehues due me after paying for one-half 
of engine and two notes given up, $96.04.” 

C. Q. 327. Is that all ? 

A. All that I remember of; I have looked the book through and 
it is the only one I find. 
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X Q. 328. In answer to cross-question 326 you say you asked Mr. 
Buxton about “certain moneys he let me have to pay for it,” refer- 
ring to that first engine. What did you want to know about these 
moneys, and why did you ask that question ? 

A. I did not remember whether he paid the money to me direct, 
or whether he paid part of it to Mr. Colligan himself. 

X Q. 329. What was your object in making that inquiry; why 
did you wish to know whether he paid a portion or you paid all? 

A. I knew he went to Buffalo with me, and that I was holding 
notes against him for this money; also that he had money of Fargo’s, 
and I didn’t not know whether he went out with me at that time 

and paid the money, part of it to Colligan himself or not. 
3084 X Q. 330. What object had you in view in obtaining this 
information from Mr. Buxton? 

A. Because you had called it out of me here. 

X Q. 331. And were you unable to answer the question we had 
asked you until you got this information from Mr. Buxton? 

A. I was not satisfied wholly in my own mind. 

X Q. 332. Not wholly satisfied as to what? 

A. How all the money was paid, aside from the Painter money. 

X Q. 333. What information did you get from Mr. Buxton in re- 
relation to it? 

A. He showed that either he paid me or Colligan at such and 
such dates the amount of money; it was a little less than $400, in 
two or three times near together; don’t remember the dates. 

X Q. 334. And were you unable to give these particulars until 
you had consulted Mr. Buxton ? 

A. I think I was. 

X Q. 335. Do you know the party defendant in this suit? 

A. I do not. 

X Q. 336. Were you subpenaed to attend this examination ? 

A. No, sir. 

X Q. 337. Have you been paid by any one as a witness in this 
case ? 

A. I have not. 

X Q. 338. Have you received letters from any parties in relation 
to the well, and your knowledge of it, said to have been put down 
by the Buxtons in 1858? 

A. I have received two. 
* 8085 X Q. 339. From who and when? 

A. | don’t recollect the name of the men; one was from New 
Jersey and the other from Arkansas; I think it was Arkansas; I paid 
no attention to them and never answered them, but none from this 
concern ; received the one from the East I should think about four 
weeks ago and the other one about two weeks ago. 

X Q. 340. Do you know of other parties having received similar 
letters on the same subject ? 

A. Mr. Miller told me he had received letters. 

X Q. 341. Any others? 

A. T. H. Buxton; that’s all I know of. 
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X Q. 342. Have you had during the past two or three -years con- 
versations with Timothy or Chancy Buxton in relation to this well 
and the date when it was made? 

A. I have talked with Timothy Buxton. 

X Q. 343. Have vou not talked with Chaney Buxton also on the 
subject ? 

A. Not till within a day or two past. 

X Q. 344. Had you, from the time of the putting down this well 
up to within two or three years, had conversations in regard to it 
with either of those men or any other persons you can name? 

A. I don’t know. 

X Q.345. What was the purport of the conversation you had with 
Timothy H. Buxton on the subject ? 

A. I can’t tell; talked about a great many things. 

X Q. 346. Did you have any discussion or comparison of 

3086 notes in relation to the time when that well was put down, 

the manner of its making, or anything concerning its mak- 

ing ? 
A. We did talk about the time it was put down. 

X Q. 347. Please relate, as near as you can, what passed between 
you. 

A. I cannot tell what passed between us. 

X Q. 348. Can you not tell anything that passed between you on 
that subject ? 

A. Well, I can’t tell what passed between us; I spoke of turning 
the plug to him and of drilling the holes in the pipe, also of the 
long crowbar; I don’t know as anything else. 

X Q. 359. Did you ever turn more than the one plug or drill 
more than the one pipe for the purpose of making a eh ? 

A. I don’t remember of turning any more plugs, but I drilled a 
good many pipes. 

X Q. 350. Will you swear positively, Mr. Adams, that you did 
turned but the one plug to put in the lower end of a pipe to be used 
as a driven well? 

A. I will not. 

X Q. 351. Will you swear that you ever did? 

—. No, sir, I will not; I know that they had iron plugs. 

X Q. 352. Did you turn any iron plugs ” 

A. No, sir. 

X Q. 353. Then why did you mention iron plug in answer toa 

question to which it was not responsive? 
3087 A. Because they were brought to me and showed me, the 
»lugs, in connection with the pipes; they were cast plugs. 

X Q. 354. When did you drill these many pipes that you have 
just mentioned as having done? 

A. I don’t know. 

X Q. 355. And are those pipes what you refer to as having had 
iron plugs in them ? 

A. I don’t know. 


151—16 : 
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X Q. 356. Can you tell us, Mr. Adams, when you first drilled any of 
those many iron pipes which you have spoken of or who you drilled 
them for? 

A. I cannot. 


3088 : Marcu 25tTa—10 o’clock a. m. 


Parties met pursuant to adjournment, and the redirect 
examination of Mr. ADAMs commenced. 


R. D. Q. 1. Mr. Adams, you spoke of paying some money to Mr. 
Colligan at the time you got this engine, money a part of which you 
got of Mr. Painter; where did you get the rest of it? 

A. The C. & T. Buxtons; I was holding notes against them, and 
so was Fargo; he paid part and I part of it; the money came di- 
rectly from the Buxtons. 

Q. 2. Did they let you have it or pay it to Colligan ? 

A. I can’t say which. 

Q. 3. Then,as I understand you, you don’t know whether you paid 
the money directly to Colligan, or Buxton paid it ? 

A. My opinion is that Timothy Buxton paid the money directly 
to Colligan. 

Q. 4. Are you able to say whether it was all paid at one time or 
not? 

A. I am not. 

Q. 5. Did either of the Buxtons go with you to Colligan when you 
were bargaining or negotiating for this engine? 

A. Yes; they did; Timothy went. 

Q. 6. Did he assist you in purchasing the engine in any way? 
3089 A. We looked the engine over together; also a planer at 
the same time; I don’t know of anything more that he done. 

Q. 7. Did Buxton have anything to do with arranging the 
amount, time, and mode of payment with Colligan, that you re- 
member of; if so, what? 

A. I don’t know know that he made any; I know I paid it. 

Q. 8. Describe how you paid it, then. 

A. I paid it by giving up notes that I held against Buxton to 
Buxton. 

Q. 9. And he paid the money to Colligan, did he? 

A. He paid it; I don’t know when. 

Q. 10. Tell us about this transaction between you and Painter— 
about this note that you let Painter have; tell us all about that, Mr. 
Adams. 

A. Mr. Painter came to me and Fargo; we were together; he 
knew that we were agoing to give Mr. Colligan a note due in a year 
for a certain amount; he toid us to take a certain amount of money 
to Mr. Colligan; if he would take the money in room of the note 
to bring the note back to him; there was some share—I don’t re- 

member, but I should think about $10.00, but I don’t remem- 
3090 ber exactly; we carried the money and the note both out 

to Buffalo; we told Mr. Colligan what we had brought; he 
said he would be glad of the money because he was a little tight up ; 
that was the remark that was made. 
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Q. 11. What did you do with the money you got of Painter? 

A. Gave it to Mr. Colligan. 

Q. 12. What was the amount, as near as you can give it? I mean 
this Painter money ? 

A. I can’t tell exactly; think it was about $125; might have va- 
tied some; I can’t tell. 

Q. 13. What did you do with the note? 

A. We brought it back; gave it to Mr. Painter. 

Q. 14. Now, how was the balance on that engine paid to Colligan, 
aside from that note, and by whom? 

A. It is a question I hardly know how to answer. It was the 
same as money from from me me and Fargo me. I think Buxton 
paid the money to Colligan. 

Q. 15. In your answer to cross-question 58 you said you were in 
the planing-mill owned by Breck, Gates & Hurd; that you worked 
there for C.& T. Buxton. Now, what year did you commence work- 
ing there for Buxton ard how long did you continue there ? 

A. I think it was 56 that and sometimes there between a year 

and a half and two years; think I was there two winters. 
3091 Q. 16. How soon after you quit there was it that you put 
in this Colligan engine into Buxtons’ shop? 

A. I don’t know. 

Q. 17. Tell as near as you can. 

A. I think I was making negotiations with Colligan before I quit; 
can’t tell how soon it was. 

Q. 18. In your answer to cross-question 82 you state that the last 
time that Breck, Gates & Herd’ smill was burned “ was, as you think, 
in 1854.” Now, were you not mistaken as to the time? 

A. I know I was mistaken. 

Q. 19. If you was mistaken, when was that mill burned—that 
mill? 

A. It was burned in 1865. 

Q. 20. When was the first one burned ? 

A. Burned in ’59. 

Q. 21. In your answer to cross-question 167 you said that the pipe 
you drilled for the well put down by Buxton in 1858 “ was the first 
pipe I ever drilled, and I should think it was some time after that 

efore I knew of any other being drilled.” Now, how long was it 
after you drilled that pipe before you knew of another being drilled? 

A. I can’t tell; might have been a year. My opinion is it was as 
much as a year; that’s my best judgment. 

Q. 22. You say, Mr. Adams, that you think you saw the 
3092 bar that was used in putting down this well. Now, tell us 
how it was used. 

A. I don’t know, as I saw it. I saw it leaning up against 
the building where they were agoing to put down the well. I 
saw different ones take hold of it, jam it into the ground, and work 
ita little. I don’t know as I see; I “want” there much of the 
time. 

' Q. 23. You say you saw them jam it into the ground. How did 
they jam it in? ‘ 
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A. They would take it in their hands and fetch it down, then take 
it up and fetch it down again and work it. I “ want” there much 
of the time. 

Q. 24. When you say “ they fetched it down,” what do you mean ? 

A. I mean they would take the bar in their hands and jam it 
down into the ground. 

Q. 25. Did you see them driving the pipe down ? 

A. I think I didn’t see them. 

Q. 26. Did you ever know a well being made by putting down 
an iron tube into the ground and then putting down another pipe 
inside of that, attached to a pump? 

A. I never did. 

Q. 27. Have you seen many of these drive wells, Mr. Adams ? 

A. I have seen some; I might have seen a dozen, might more. 

Q. 28. Did you ever use them anywhere aside from this one in the 

shop or see them used ”? 
3093 A. I have used the one in the barn by me every year when 
my well gives out, when there is dry weather, for a number of 
years. 

Q. 29. Have you ever seen any of these drive wells when they 
were in the act of putting them down, aside from this of Buxtons’ ? 

A. I see one undertook to be put down for me, but they did not 
get water. 

Q. 30. Now, Mr. Adams, is there any apparent difference between 
the drive wells now in use and that put down by Buxtons in 1858 ? 

A. The only difference that [ know of is that they have iron or 
steel points, and that was wood. 

Q. 31. You say iron points. Where were they used ? 

A. At the bottom. 


Adjourned until 2 o’clock p. m. 


Met pursuant to adjournment. 


Q. 82. Mr. Adams, you have testified that you had persons en- 
gaged in putting down a drive well for you. What tools were used 
by them in putting down such drive well? 

A. They used an iron bar, sledge, a piece of wood. I think that 
is all they used except the pipe they drove down. I think they 
had a pair of tongs to turn the pipe back and forth when they were 
driving down. 

Q. 33. Did they use any different tools or in any different man- 

ner from Buxton in putting down his well ? 
3094 A. I don’t know; | know how they did it to this well of 
mine all the way through. 

Q. 34. Tell us how they used those tools you mentioned in put- 
ting down your well. 

A. They first took the bar and made a hole they might 2 or three 
feet, until they got through the hard surface on top of the ground ; 
then they took the pipe—that hadan iron point—put it into the hole, 
took a block of wood and put on top, and with a sledge drove on it ; 
I can’t tell you how far they drove itdown now. They drovethe first 
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piece of pipe down ; I should think that piece was about 6 feet long ; 
they screwed another piece onto it; my impression is that was about 
four feet long; then drove down, [ don’t know how far, but quite a 
piece ; then took their tongs and turned it around, back and forth ; 
they putthe pumpon, primed it, and undertook to get water ; well, he 
raised it up some and tried again; then drove down still further, 
and tried again, and he could get but very little water ; when he went 
down further he went into the quicksand; he said there was but 
about two inches of gravel, and consequently give it up; could not 
get water. 

Q. 35. Who was engaged in putting down your well? 

A. John West. 
3095 Q. 36. In your cross-examination you stated that this dug 
well became dry, and gave that as a reason why you did not 
get any water from it. Now, can you tell us the occasion on which 
that dug well became dry ? 

A. I cannot tell; the year I referred to was in 1858, because I had 
occasion to use it that year. 

(). 37. Had you ever had occasion to get water from these wells 
before that year? 

A. I had not. 

Q. 38. You have stated that you got watera part of the time from 
the race; can you tell us the condition of the race at that time and 
why you didn’t get water from it? 

A. Judge Ferris owned the mill at that time; he notified me that 
they were agoing to put ina new bulk-head at the mill there, and that 
the water would be shut out of the race for a couple of weeks, and 
there was no water in the race. 

Q. 39. Do you know whether or not any repairs were made upon 
the dam which supplied this race with water, or upon the race 
itsself about the time you have mentioned when the dug well became 
dry? 

A. I do not know whether they were doing any repairs on the 
dam at that time. 

Q. 40. Whereabouts was this bulk-head putin that you speak of ? 

A. At the end of the race next to the mill, and the waste 
3096 run was put in at the same time or repaired near the bulk- 
head. 

Q. 41. Do you know at what time, what year, Ferris went out of 
the mill? 

A. I think it was 1859. 

Q. 42. Who succeeded Ferris in the mill there? 

A. John Sprague aud his father. 

Q. 43. Mr. Adams, in your cross-examination 225 you were asked 
for how long the dug well was dry, and you answered, “I don’t 
know; it was only for a week or two that the water was out of the 
race that I had occasion to use it.” Now, when was this, relative to 
the time when this bulk-head was put in by Ferris? 

A. I can’t tell what month it was; that was the time to which I 
referred—at the time the bulk-head was put in; it might have been 
dry three months. 
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Q. 44. When was the drive well put in by Buxton, relative to the 
time when Ferris put in the bulk-head ? 
3097 A. I can’t tell. 
Q. 45. Was it put in before or after the bulk-head was 
put in? 
A. I believe it was put in before. 
Q. 46. About how long was it after Ferris es in this bulk-head 
before it was completed and the water resumed flowing through the 
race ? 
0098 A. It was two weeks. 
Q. 47. From where did you obtain water for your engine 
while this bulk-head was being put in? 

A. Carried it from the drive well; might have got a little out of 
the dug well. 

Q. 48. Do you know anything about whether this dug well was 
affected at all by the amount of water in the race or the absence of 
water? 

A. It did not affect the well at all. 

Q. 49. Do you know how deep that dug well was? 

A. The pole we used to draw it — was about 8 feet long; it was 
about 8 feet deep. 

Q. 50. Did you do any work for Mr. Sprague for his mill,in mak- 
ing or repairing his machinery or in any other way? 

A. I did. 

@. 51. What was it? 

A. I sawed out the rim for either a breast or overshot wheel ; 
dressed it on my plainer; dressed the buckets or sawed the buckets 
over. I don’t remember anything else in particular. 

Q. 52. Was this work done for a new wheel or repairing an old 
one? 

A. A new one. 

Q. 53. What year was this work done, Mr. Adams ? 

A. Done in 1860; I think it was February. 

Q. 54. Did you afterwards do any similar work for Sprague? 
o099 A. I did not. 

Q. 55. Mr. Adams, was this engine that you and Fargo 
purchased in 1858 repaired at any time by Colligan at Buffalo? 

A. It was, or parts of it. 

Q. 56. In what year was those repairs made? 

A. I think it was in 1866; I have a bill of it, but it “ ain’t” with 
me. 

Q.57. Was that engine afterwards at any time replaced by a new 
one ? 

A. We traded that engine for a new one. 

@. 58. When was it? 

A. I think it was in ’69. 

Q. 59. You say, “ We traded that engine for a new one.” Who do 
you mean by “ we?” 

A. What I mean by we, Buxton put in a wagon and I the engine, 

= we got a new engine, and the Buxtons and I owned it together 
then. 
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Q. 60. Do you mean by that that you traded the wagon and en- 
gine for the new engine? 

A. Yes, sir; and gave money “ to boot.” 

Q. 61. You spoke of attaching some pipe to the pump on this en- 
gine that you put in — 1858 and running them down into some 
tubs or parts of barrels sunk in the ground near the race. Did you 
sink or cause them tubs to be sunk, or was they put in by some 
other party ? State how it was. 

A. We—the barrels that was sunk in the ground? I did not put 
it in. 

Q. 62. Who sunk the barrel or tub, if you know ? 

3100 A. I don’t know who did the work; I think Buxton 
directed it. 

X Q. 63. Do you know when that was put in? 

A. I do not. 

Q. 64. Was it there when you put your engine in, in 1858? 

A. It was not. 

Q. 65. Do you know how long it was after the engine was put 
in, in 1858, before this tub was sunk there? 

A. Some time in the fall or winter. 

Q. 66. When and why did you make the change ? 

A. We run a lead pipe from the race west 10 or 12 feet; then we 
bent it and run it up to the engine; at times the race was pretty 
muddy, and the pipe filled with mud at the elbows ; then the barrel 
was sunk. 

Q. 67. Mr. Adams, how many tubs or barrels were sunk there in 
the ground ? 

A. There was one put down, and afterwards that was taken up 
and another put down. 

Q. 68. Was it put down in about the same place or near the same 
place ? 

A. Yes. 

Q. 69. Mr. Adams, are you able to tell, independent of any books 
or any memoranda, from your own recollection, the year you and 

Fargo were together? 
3101 A. I think I can tell from my own recollection. 

Q. 70. Can vou tell from your own recollection the year 
that you drilled the holes in this tube that you afterwards saw bux- 
ton put in the ground in the manner you have described ? 

A. I think I can. 

Q. 71. Mr. Adams, you were asked on your cross-examination if 
you had talked with Mr. Buxton in regard to the significance of this 
driven well. You were also asked if you hadn't examined with 
Timothy H. Buxton or been present when he examined his account 
books kept years ago in relation to this well, and you answered, “ I 
have been there and asked him or some questions in regard to the 
dates of getting the first engine.” Now, Mr. Adams, what were the 
dates about which you asked him some questions? 

A. I think it was about his paying the money to Mr. Colligan ; I 
was not satisfied about that. 

Q. 72. Was there any other dates that you asked him about? 
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A. I don’t recollect that there was. 

Q. 73. You were asked, Mr. Adams, in cross-question 345, “ Have 
you not talked with Chauncy Buxton on the subject of putting down 
this well?” And you answered, “ Not until within a day or two past.” 
Now, did you know when this well was put down independent of 

anything you got from Buxton; did you ask him to find out 
3102 when it was put down? 

A. I did not ask him anything about when it was put 
down to find out anything about it; I knew within a month or two 
of when it was put down; did not know exactly. 

@. 74. You have described the pump used on your engine and 
given the manufacturer’s name. Was the pump used by Buxton on 
this driven well from the same manufacturer as your pump, if you 
know ? 

A. I do not know. 

Q. 75. Mr. Adams, would it require any different tools to cuta 
screw thread on gas pipe so that a pump might be screwed on than 
are ordinarily found in blacksmith shops ; could not the same tools 
be used in cutting screw thread on pipes that are commonly used in 
blacksmith shops? 

A. I do not know. 


An adjournment was here taken until March 26th, at 9 o’clock 
a.m. 


March 26th.—PDarties met. 


. 76. Mr, Adams, in your vross-examination you spoke of repair- 
oe some pipes about your engine, made necessary by the water 
freezing in them. When was it that you made such'Trepairs? 

A. I had to repair those pipes every winter, more or less; they 
would freeze and burst open. 

Q. 77. Tell us the first winter when such repairs were necessary ? 

A. I can’t tell; think the very first winter had it; I had to re- 
pair nearly every winter. 

Q. 78. Can’t you tell the year? 

A. I think that ’68 and ‘9—1858~ 9; I think nearly every winter 

after that. 
3103 Q. 79. Was it before or after this well of Buxtons was put 
down dy that you made the repairs on the pipe, made necces- 
sary by their freezing ? 

A. After. 

Q. 80. Is there any entry on the book, Mr. Adams, that gives you 
any information as to the time when this second engine was pur- 
chased of Colligan? 

A, There is; about the time it was purchased. 

Q. $1. On what page is it? 

A. Page SO 

Q. S2. What is the entry ? 

A, “Settled September dth, 1869, balance dud me after paying for 
one-half of engine, and two notes given up, $96.04; paid ac.’ 
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Q. 83. Mr. Adams, have you any bill of Colligan for the repairs 
on the first engine purchased of him ? 
A. I have. 


Bill produced. 


Q. 84. How was that gas pipe mentioned in that bill used; what 
was it used for? 

A. That pipe run through the heater or in the heater about the 
length of it, and turned and came back and carried the water from 
that to what I term the check valye—the pipe that went into the 
boiler. 


Redirect here closed. 


Recross-examination conducted by Mr. Hur.LBertT: 


Complainants offer in evidence the bill referred to by this witness 
on his redirect examination question in answer to question 83, a 
copy of which bill is hereto attached, marked Complainants’ Exhibit 
No. 1, E. M. Bartlett, notary public, Warsaw, N. Y. The same is 
received in evidence. 


3104 X Q. 1. Mr. Adams, independently of this bill, Complain- 

ant’s Exhibit No. 1, and from your own recollection, you would 
not have been able to give us the exact date of the repairing of that 
engine, would you? Please answer directly, yes or no. 

A. I think I could not. 

X Q. 2. Was the engine taken from your shop when the repairs 
were done referred to in that bill? 

A. The whole of it was not; the boiler wasn’t taken. In the first 
place I took off the cylender. I took off the ways; it was all taken 
except balance wheel, shaft, and boiler; that was sent to Colligan, of 
Buffalo. 

X Q. 3. How much did such repairs cost ? 

A. The whole repairs—some 80 odd dollars; I think the whole. 

X Q. 4. When did you pay that 80 odd dollars ? 

A. I paid $20 when I took the parts of the engine out there. I 
sent the parts by railroad, and went the next day and paid the $20. 

X Q. 5. Can you state how long it was before you paid the bal- 
ance? 

A. It was within 30 days; I can’t state the date. 

X Q. 6. In answer to redirect question 56 you state you think 
these repairs were made in 1866. By examining your bill do you 

find that you were mistaken about two years? 
3105 A. I think there was a mistake of about two years. 

X Q. 7. On your redirect examination yesterday you stated 
that repairs were made tothe mill or race, from which race you obtained 
water for your engine. Is it not true, Mr. Adams, that during the 
time you were engaged in the Buxton shop, on Main St. that 
there were more or less repairs made to the mill or race each vear, 
or nearly every vear, 80 that the water was shut out of the race for 
some few days; is that true? 

A. I think it is not. ’ 

JO2—16 
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X Q. 8. Did you not state yesterday that they were repairing the 
race every little while for some years—fora number of years—while 
you were there on Main street ? 

A. I did. 

X Q.9. Wasn’t the water taken out of the race in 1860 for some con- 
siderable time? Please answer directly. 

A. It was not all taken out. 

X Q. 10. Will you swear positively that the water wasn’t all 
taken out of the race in 1860 for some little time? Please answer 
yes or no. 

A. I won’t swear positive in regard to that. 

X Q. 11. Will you swear positively that the water was not taken 
out of the race for some repairs during the year 1861, and that the 
water was not out of the race for some few days? Please answer 
directly. 

A. I think there was some water in the race; I won’t swear posi- 
tive. 

X Q. 12. Is not it true that during each year or nearly every year 

of the time you were on Main street, in Buxtons’ shop, that 
3106 the water was shut out of the race for the purpose of cleaning 
it out—the wash and sediment? 

A. I don’t know of only one year that it was taken out for that 
purpose. 

X Q. 15. Then do you mean to be understood that the water was 
in the race all the time during the years you were running the en- 
gine on Main street, except when the water was so shut off from the 
race for the purpose of making repairs on it, the bulk-head, or the 
mill ? 

A. I was not every day there, but what I know about it that is a 
fact; sometimes I would be gone a week. 

X Q. 14. When did you first see Complainants’ Exhibit No. 1, 
Warsaw, N. Y., in reference to this examination ? 

A. I don’t know. When you were asking me about the engine I 
went home, looked it up, cut out a picture of the engine in the cor- 
ner of the bill. I thought I could explain by the picture. My im- 
pression is it was week before last, on Thursday. 

X Q. 15. Did you then examine the bill ? 

A. I did not. 

_X Q. 16. When did you first examine the bill since this trial ? 

A. Last night. 

X Q. 17. In answer to recross-question 14 you stated that you saw 
the bill in reference to this case when we were questioning you in 
regard to the engine, and you say you think that was a week ago 
last Thursday. Now, wasn’t it just about a month ago that you 
were so examined in regard to the engine, and if you saw the bill 
at that time, as you say you did, ain’t you mistaken about two 
weeks, and is not your memory very defective in that particular? 
Please answer directly. . 

A. I have seen the bill a great many times. 

X Q. 18. Question repeated. 

A. I can’t answer such a question. 


me 
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3107 X Q. 19. Wasn’t you examined just about a month ago in 
regard to this engine? 

A. I don’t know; I don’t know that it was a month ago; I can’t 
tell the date; I am so confused and so unwell; it was when you 
were here. 

X Q. 20. You have mentioned several times during your exami- 
nation that you “are so confused.” Please state what confuses 
you. 

A. My head is very much out of —; I am so dizzy that I can 
hardly see at times; have been several months; I am generally de- 
bilitated ; my water-works trouble me; am generally out of kilter. 

X Q. 21. When you say you are confused you apply that to the 
answers you have given to some of the questions, do you not? 

A. I do to some. 

X Q. 22. Give me the date, as near as you can, when you were 
first examined as a witness In this case. 

A. I can’t give it; I dare not tell what time it was; my mind is 

so now I can’t think of nothing. 
_ X Q. 23. In answer to cross-question 301, in testifying in regard 
to this Buxton driven well, you said “I will say for your accom- 
modation that I did not see the hole, for the pipe was in it.” Please 
answer directly whether that answer is true. 

A. I don’t know why it ain’t. 

X Q. 24. Was the pipe in the hole when you first saw it ? 

X Q. 25. You say that you did not see the hole; then you don’t 
know how it was made, do you, of your knowledge ? 

A. I saw them punch with an iron bar; I didn’t go near. 

X Q. 26. Question repeated ; an answer required—yes or no? 

A. All I can say, I see them at work at it; I don’t 
3108 want to answer it yes or no; it seems like a combination. 

X Q. 27. Question repeated. ‘The witness is requested to 
answer directly. 

A. I didn’t make the hole, and I should answer that I didn’t. 

X Q. 28. On your cross-examination, in answer to question 18, 
which question is as follows: “ How much money did you pay to 
Mr. Colligan altogether when you went after the engine?” you 
stated, “$500; I don’t know whether we had a draft or not.” In 
answer to the next question, which is as follows: “ Did you pay him 
the full amount, either by cash, draft, or otherwise, at the time you 
went after the engine?” you answered, “ With the exception that 
Mr. Painter made on the note; I don’t know how much that was.” 
Are those answers correct ? 

A. As far as I am concerned, they are. 

X Q. 29. What do you mean by stating “as far as 1 am con- 
cerned ?” 

A. I mean that the engine was paid for, as far as lam concerned. 

X Q. 30. In answer to redirect question No. 4 you state that you 
don’t know whether it was all paid at one time or not. In answer 
to cross-questions 18 and 19, above referred to, you unqualifiedly 
state that it was. Which answers are true? 
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A. I should consider, as far as I am concerned, they are both 
true. 
X Q. 31. Did you pay the whole ($500) for the purchase of that 
engine at one time? 
A. Fargo and I paid, with the exception of that Painter 
3109 note, and ‘T considered that paid, 
X Q. 32. Did you and Fargo pay that in cash or draft and 
the Painter note at that one time? 
A. I do not know. 
X Q. 33. Haven’t you testified unqualifiedly, in answer to cross- 
question 19, that you did? 
A. I have said, so far as I am concerned, it was, and I say so yet; 
whether it was paid in cash, notes, or drafts I could — tell. 


An adjournment was here taken until 2 o’clock p. m. 
At 20’el ck p. m. parties met pursuant to adjournment. 


X Q. 34. You say the pipe was brought into your shop for you 
to drill the holes and put the plug in; was that the first time you 
now remember of having seen that pipe? 

A. That was the first time. 

X Q. 35. Who brought the pipe in and so directed you as to the 
work? 

A. I don’t know who brought it in. 

X Q. 36. Had you been informed by any one, prior to the time the 
pipe was so brought into your shop, that you were wanted to drill 
certain gas pipes or puta plug in one? 

A. I don’t know that I was until it was brought in. 

X Q. 37. Then is it not true that the first intimation that you had 
about drilling the pipe or putting the plug in the end and what it 
was to be used for was when the pipe was so brought in to your 
shop? 

A. Probably it was; that is my recollection, but I can’t tell. 

X Q. 38. Please state what was said to you ‘and all that was said 

when the pipe was so brought in. 
3110 A. I can’t tell all that was said to me. I was told by Mr. 
Buxton to turn a plug out of hard hickory with a shoulder 
to it to run up into the pipe about 3 inches, I should think. He 
marked what he wanted out on a paper, and run off to a point. I 
don’t remember of any thing more was said. 

X Q. 39. The notary is requested to read the answer last given to 
the witness, and he is asked, the witness, if that is all that he remem- 
bers that Mr. Buxton told or stated to him at that time. 

A. That is all I recollect. 

X Q. 40. Then you did not know at that time—that is, when you 
were drilling the pipe—what use it was to be put to, did you ? 

A. I mignt and might not; could not say. 

X Q. 41. Have youa distinct recollection now of the use that this 
pipe was to be made of when you were drilling? Please answer 
directly yes or no. 

A. I have a distinct recollection about it. 
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X Q. 42. When did you first hear that Mr. Buxton contemplated 
making the well that you say that was put down in 1858? 

A. 1 don’t know. 

X Q. 43. Was it not at the time or after the pipe was so brought 
to you to drill? 

A. It might have been at that time; I can’t say; that is the first 
that I recollect anything about it. 

X Q. 44. Do you remember anything that you stated to Mr. Bux- 
ton at the time he requested you to fit the plug in the pipe ? 

A. I don’t know that I stated anything to him. 
d1ll X Q. 45. Is it your best recollection that you did not 
state anything to him? 

A. It is. 

X Q. 46. The dates you gave of the burning of Gates, Breck & 
Herd’s shops you took directly from the history of Warsaw, did you 
not ? 

A. I did. 

X Q. 47. Did you ever see the bar before or after you saw it stand- 
ing against the shop, or when you saw the well made on Buxtons’ 
premises, as you have testified to? 

A. I don’t know that I ever did. 

X Q. 48. Please state about the month that you put in the engine 
on Buxtons’ premises. 

A. I think it was the month of May; might have been April. 

X Q. 49. Give the date, the month as near as you can, that the 
driven well was put down. 

A. It was within the month- of July, August, or September; one 
of those three months. 

X Q. 50. Hav’n’t you, since the examination in this cross-exami- 
nation, at Warsaw, been to Mr Sprague, the person spoken of in 
your examination, and talked with him in regard to the date or 
dates you have since testified to? 

A. I have talked with him about the date of the time I did the 
work for him. 

X Q. 51. When did you first go and talk with him about it? 

A. I don’t know. 

X Q. 52. Hav’n’t you been to his mill since the examination 
3112 commenced here and talked with him about the date certain 
repairs were done on that mill some twenty years ago? 

A. I have talked with him there at the mill; I presume so. 

X Q. 53. Did not Mr. Sprague tell you that you repaired that 
wheel in 1860? 

A. I don’t know whether he did or did not. 

X Q. 54. Will you swear that he did not? 

A. I don’t know that Mr. Sprague told me any such thing. 

X Q. 55. Will you swear positively that Mr. Sprague has not told 
you within a month past that it was in 1860 that you did work for 
him for the water-wheel ? 

A. He did; has talked with me and told me that. 

X Q. 56. And didn’t he also tell you the date that he purchased 
the mill? ° 
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A. I don’t know. 
X Q. 57. Will you swear that he didn’t? 
A. 1 can’t swear whether he did or did not. 
X Q. 58. Didn’t he also tell you that the bulk-head testified to by 
you was put in by Mr. Ferris in 1858? 
A. He might and he might not; I couldn’t say. 
X Q. 59. Why is it, Mr. Adams, that you have been talking with 
Mr. Sprague in regard to those dates or any of them ? 
A. Mr. Sprague first spoke to me about the driven well; said he 
knew that there was one in at Buxtons when he got that 
3113 work done or when I did it for him; he called my attention 
to it—Mr. Sprague did—before I knew that he knew anything 
about it. 


X Q. 60. Hav’n’t you testified to the dates that Mr. Sprague gave | 


you when you did the work for the wheel exactly the same as he 
told you? 

A. I presume I have. 

X Q. 61. In answer to redirect question 21 you say you knew of 
another pipe being drilled after you drilled the one for Buxton in 
1858. Who drilled that other pipe? 

A. I can’t tell. 

X Q. 62. Did you have any particular pipe in view when you 
answered that question? 

A. I had not. 

X Q. 63. You say you don’t know who drilled it. Do you 
know of any one else drilling pipes for that purpose beside your- 
self? 

A. There were others helped about drilling it; it always took 
two—one to hold it up and the other to do the drilling. 

X Q. 64. Who assisted you or held up the pipe that you drilled 
in 1858? 

A. It was one of the helpers from the blacksmith shop; can’t tell 
which one. 

X Q. 65. About how many pipes have you ever drilled to be used 
in these wells? 

A. I can’t tell the number; might have been a dozen; might have 
been two dozen. 

X Q. 66. For whom did you drill a pipe first after the one you 
drilled in 1858, as you say? Please state the first one that you now 

recollect of drilling for. 
3114 A. It was a stranger to me. There were two of them 
along—strangers to me, both of them. I don’t know where 
they lived. 

X Q. 67. Describe the men. 

A. I can’t do it. I don’t remember of drilling but one for them; 
they undertook to put in a well for Dibble, but couldn’t get water. 

X Q. 68. Were they the men that came here and put down a 
driven well on the corner by this hotel or !near a livery barn just 
north of here, if you know ? 

A. I do not know. 
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: X Q. 69. Name some other parties that you drilled pipe for after 
that? 

A. Did a little for John West; I can’t tell anybody else. 

X Q. 70. Do you remember the fact that a driven well was put 
down by strangers on the corner of Main and Genessee —, in this vil- 
lage ? 

A. I don’t. 

X Q. 71. Didn’t you just state to me, Mr. Adams, that you knew 
the fact that a driven well was put down on the corner of Main and 
Genessee streets by a stranger, or that in substance ? 

A. I said they were put down somewhere along here while they 
were building these brick blocks. 

X Q. 72. Hew long after the making of the Buxton well, testified 
to, was it before West attempted to make a well for you spoken of? 

A. I can’t tell; must have been 12 or 14 years afterwards. 
3115 It was after 1 moved into that shop—a shop I had built for 

myself right west of the Baptists’ shed; it stands there now. 

X Q. 73. Give me the date that West attempted to make a well 
for you. 

A. I can’t do it. 

X Q. 74. Can you tell me within two years of the time? 

A. I can’t, only by going and looking at my books; I have never 
thought of it. It was some time after 1870; somewhere about that 
time. 

X Q. 75. How long was it before you first drilled pipe for West 
from the time you drilled the first pipe testified to? 

A. I do not know; I can’t tell anything about it; it might have 
been 5, 6, or 8 years. 

X Q. 76. And it might have been less than five years, might it 
not? 

A. I can’t tell how long it was. 

X Q. 77. Don’t you know that there was an association formed in 
this village about a year ago for the purpose of raising money to 
defend action brought under this driven-well patent ? 

A. Only from hearsay. 

3116 R. X Q. 78. Wasn’t the subject of this Buxton well talked 
about considerable at that time and with you? 

A. Different ones talked with me about it along about that time ; 
I can’t tell who they are; I don’t exactly know when. 

R. X 79. What time of the year was the bulk-head putin that you 
referred to? 

A. It was along in the summer or fall; I can’t tell exactly when. 

R. X. Q. 80. Hasn’t there been considerable feeling here in this 
place against this patent and the right of the owners to collect roy- 

alty on it? 
3117 A. I think there has been with those interested. 

R. X Q. 81. In answer to redirect question 71 you state that 
you examined or was present when Timothy H. Buxton examined 
1is books to find the date; that there was some question about the 
date of his paying money to Colligan. Now, didn’t you, in answer 
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to cross-question 324, give as such reason for examining the books 
to get the date of getting that engine, the first engine ? 
A. I don’t know. 


Recross-examination here closed. 


Redirect cross-questions : 


2nd R. D. 1. In cross-question 12 you were asked, Isn’t it true that 
during each year or nearly each every year of the time you were on 
Main St., in Buxtons’ shop, that the water was shut out of the 
the race for the purpose of cleaning it out, the wash & sediment. To 
which you answered, “I don’t know of only one year that it was 
taken out for that purpose.” Now, can you tell what year that 
was ? 

A. I can’t tell what year that it was. 

2nd R. D. 2. Give us your best recollection as to the year. 

A. I think it was within the past six years. 
oLl1$ 2nd R. D. 3. In your answer to cross-question 20 you spoke 
about being dizzy at times and out of health ; now, does this 
dizziness which affects your head and your ill health affect your 
recollection of events happening 12, 15, or 20 years ago? 

A. It only affects me while it is on me. 

2nd R. D. 4. How does it affect you at such times? 

A. It prostrates me so that [ almost die off. I don’t know of any 
other explanation I can give to it. 

2nd R. D. 5. Is your memory at al] injured by it ? 

A. I think not. 

2nd R. D. 6. Have you consulted physicians in regard to your 
condition ” 

A. Yes: they have told me that something about my heart was 
the trouble and that my kidneys were affected ; that I was liable to 
drop away at any time; they said water gathered around my heart. 
These troubles have been coming on me for perhaps two years. 

2nd RK. D. 7. In answer to cross-question 29 you say, I mean that 
the engine was paid for, so far as 1 was concerned. What do you 
mean by saying it was paid for,so far as [am concerned? Explain 
what you mean. 

A. I mean that I was holding notes and it was paid for, as far as 
I was concerned. 

2nd R. D. 8. What were the notes to which you referred ? 

A. I held notes against C. & T. Buxton. 
3119 2nd R. D. 9. Were any of these notes used in paying for 
this engine in any way ? 

A. I think they were. 

2 R. D. 10. How ? 

A. I can’t tell how. 

2 R. D. 11. When you were turning this plug or drilling the 
holes in the pipe did you hear any remarks made by any persons 
about the pipe or anything connected with it or about the use of it? 

A. I don’t know. 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1217 


2 R. D. 12. Did you hear anything said on that occasion about 
the well by any around there, in the shop or out-doors ? 

A. I heard them talk and laugh about it. I can’t tell much 
about it. 

2 R. D. 15. Can you tell anything that you heard said there? 

A. The remark was made by some one, I can’t tell who, that they 
did not believe they could get water in that way. I can’t remember 
what was said. I think this was said out-doors. 

2 R. D. 14. Can you tell anything about when these mills burnt 
by anything aside from anything you got from the history of 
Warsaw ? 

A. Only be from hearsay and from references on my books as to 
what work I did. 

2 KR. D. 15. Question repeated. 

3120 A, Yes. 

—R. D.Q. 16. In cross-question 50 you were asked if you had 
been to see Mr. Sprague in regard to the date or dates you have 
since testified to; now, tell us about your going to Mr. Sprague, if 
you did, or his coming to you, if he did. 

A. I think he first spoke to me about the driven well at the time 
they were agitating of it,as he had one or two; he said he knew that 
Buxton had one at the time he was a-getting that work done for 
his wheel. 

2 R. D. 17. Did you go to him to get any dates from him ? 

A. I don’t think I did. 

2 R. D. 18. Did you know or have the means of knowing when 
you did the work for him which you have mentioned? 

A. I did. 

2 R. D. 19. Have you any book account of it? 

A. I have; the account was made when the work was done. 


An adjournment was here taken until Feb’y 27, at 9 o’clock a. m. 


Feb’ry 27th—Parties met pursuant to adjournment. 


2 R. D. 20. Mr. Adams, you were asked on your cross-examina- 
tion yesterday if Mr. Sprague did not tell you that the bulk-head 
was put in in 1858; do you know independently of anything Sprague 
told you or that you learned from him when when the bulk-head was 
put in? 

A. Yes. 

2 R. D. 21. Was John Sprague interested in this bulk-head you 

mentioned yesterday ? 
ol21 A. He was not, to my knowledge. 

2 R. D. 22. You were asked in your cross-examination 
yesterday if you had not testified to the dates that Mr. Sprague gave 
vou when you did the work for the wheel exactly as he told you. 
Now, did you know the dates when you did the work for this wheel 
independent of anything he told you ? 


Question withdrawn, having been previously asked and answered. 


153—16 : 
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2 R. D. 23. Produce the entry of the work done for the wheel for 
Sprague and allow the notary to copy it. 


Book produce- and entry as follows: 


Second redirect examination of this witness here closed. 


. * * * * * * 
Second recross-examination : 


2R. X1. The bill of which Complainants’ Exhibit No. 1, Warsaw, 
N. Y., is a copy shown witness. Mr. Adams, I notice on the back 
of this original bill the following: “1880, driven well, Colligan.” In 
whose handwriting could you say that was ? 

A. I think it is T. H. Buxton’s; that is my opinion. 
3122 2 R. X 2. Has this bill been in Mr. Buxton’s possession 
recently ? 

A. It has. 

2nd R. X 3. Did you take it to him at his residence ? 

A. I did. 

2nd R. X 4. When first? 

A. I can’t tell what date; might have been a week ago and might 
have been a little more. 

2nd R. X 5. Did you and Buxton then examine this bill ? 

A. We did. 
3123 2nd Re-X Q. 6. And talk about it at that time? 
A. I think we did. 

Q. 7. Was that since you was examined before and before the 
last examination ? 

A. It was. 

Q. 8. Did Mr. Buxton read the bill? 

A. I don’t know how much of it; he looked at it; he didn’t read 
it out loud. 

Q. 9. How came you to take the bill to Mr. Buxton ? 

A. I think he asked me for it. 

Q. 10. Didn’t you, after you found this bill, either take the same 
‘to Mr. Buxton and show it to him or go and tell him what you had 
found before he said a word in regard to this bill ? 

A. I don’t know. 

Q. 11. Do you swear positively that you don’t know how that 
was? 

A. I can’t tell how it was. 

Q. 12. Haven’t you any recollection how it was, the slightest ? 

A. I have no recollection how it began. 

Q. 13. Did you leave this bill with Mr. Buxton ? 

Q. 14. For how long a time? 

A. Might have been a week; might have been two weeks; I can’t 
tell; somewhere about there. 

Q. 15. Haven’t you been to Mr. T. H. Buxton’s house 12 or 14 
times since you were examined asa witness here in this case in 
February ? 

A. I presume I have. 
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Q. 16. And haven’t you on nearly every one of those ocea- 
3124 sions conversed with him on the subject of this driven well ? 
A. I think I have. 

Q. 17. And haven’t you examined books and papers with Mr. 
Buxton several times in regard to this driven well—I mean in ref- 
erence to finding dates of certain facts—for the purpose of enabling 
you to fix certain dates that you have given in your testimony ? 

A. I don’t know that I have examined books more than two or 
three times with him ; the object was to find out about the money. 

Q. 18. Will you swear that you haven’t examined — more than 
two or three times? 

A. I won’t swear positive about it. 

Q. 19. At whose request did you so examine Buxton’s books? 

A. I don’t know; [ don’t know that it was at any one’s request, 
but I won’t swear positively anything about it. 

Q. 20. In answer to question 17 you say you examined these 
books to find out about the monies. What money ? 

A. Money that was paid for that engine that was bought in 1858. 

Q. 21. And that would enable you to fix the date that the engine 
was purchased, wouldn’t it? 

A. I think not. 
0125 Q. 22. Do you swear that that wouldn’t enable you to fix 
the date—about the time the engine was bought? 

A. I say it did not. 

Q. 23. How did Mr. Buxton know that you had this bill, Com- 
plainants’ Exhibit No. 1, Warsaw, N. Y.? 

A. He might have seen it when I got it and I might have told 
him; I can’t tell. 

Q. 24. In answer to question 17 above you say that you examined 
the books; the object was to find out about the money; was that 
your only object ? 

A. I think it was. 

Q. 25. Then you didn’t examine your books to enable you to find 
out the date of the purchase of the engine, which you testify was 
in 1858? 

A. That wasn't my object and never had been my object when I 
examined his books. 

Q. 26. Haven’t you asked Mr. Buxton the date that you purchased 
that engine and examined his books for that object ? 

A. I don’t know that I have. 

3126 Q. 27. In answer to cross-question 324 you were asked if 

you had examined with Timothy H. Buxton or been present 
when he examined his account books kept years ago in relation to 
this well. Your answer was,I have been there and asked him some 
questions in regard to the dates of getting that engine—the first en- 
gine. Will you please explain that answer, if if is true, with the 
answers to questions 24, 25, and 26 last above? 

A. My only object was to find out the dates of the monies. 

Q. 28. Why did you find out the dates of that money, as you state 
in answer to the last question ? 
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A. I didn’t recollect when I got certain moneys; I held notes 
against him—I mean the moneys in paying for the engine. 

Q. 29. What has the date that you got the moneys to pay for that 
engine to do with this case that you have been to so much trou ble 
in finding it out? 

A. I don’t know; only to satisfy myself. 
3127-3129 = Q. 30. Then do you mean to be understood that these 
dates have nothing to do with this case? Answer yes 
or no, 

A. I don’t know. 

Q. 31. What did this bill of Colligan’s of Dee. 17, 1864, have to 
do with the driven-well matter in question 

A. I don’t know as it had anything to do with it. 

Q. 32. Why, then, did you and Mr. Buxton have a consultation 
over this bill in connection with these driven-well matters ? 

A. It was called out on the former trial; something in regard to 
the expenses—the former examination in February. 

Q. 33. Now, Mr. Adams, have you any entry on your books, any 
notes, bill, or memorandum of any kind or nature whatsoever, that 
fixes the date when this driven well was made ? 

A. I have not. 

Q. 34. Have you any, and, if so, what, entry, memorandum, bill, 
or document of any kind whatsoever that enables you to fix the 

date when that well was made. 
3130 & 3131 A. I don’t know. 
Q 35. Have you, to your knowledge, had any such 
writing or writings as in the last question within a year past? 

A. I don’t know that I have. 

Q. 36. Is the endorsement upon the Colligan bill of repairs of De- 
vember 16th, 1864, in the words and figures following—1880 ; 
driven well; Colligan bill for repairs on engine to H. E. Adams— 
all in one handwriting; and, if so, whose? 

A, It is, in my opinion, in Mr, Buxton’s hand writing. 


Second recross-examination here closed. 
ord Re-D.: 


Q. 1. When did you first see that endorsement on the back of 
this Colligan bill? 

A. I think it was yesterday. 

Q. 2. Who first called your attention to it? 

A. Mr. Hurlbut here. 


The testimony of this witness was here concluded. 


(Signed) HIRAM E. ADAMS. 
Sworn and subscribed before me— 
(Signed) E. M. BARTLETT, 


Notary Public. 


3132 Then the said Caancy C. Buxton, being duly sworn, tes- 
tified as follows: 


a 
~ 


i 4 
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3133 Q. 1. State your name, age, and place of residence. 
A. My name is Chaney ©. Buxton; [am 66 years of age, 
and residence, Warsaw, Wyoming Co., N. Y. 
Q. 2. How long have you been a resident of Warsaw? 
A. I should say fifty years. 
Q. 3. What has been your business in Warsaw ? 
A. Wagon & carriage business. 
Q. 4. Have you been in any other business? 
A. Yes, sir. 
Q. 5. What? 
A. Hardware and drug business. 
Q. 6. How many years were you in the carriage and wagon busi- 
ness ? 
A. Some thirty years. 
Q. 7. When did you first go into the hardware business and how 
long did you continue in it? 
A. I can’t tell exactly without looking at some dates. 
Q. 8. Have yuu any dates with you that will enable you to fix the 
date of your going into the hardware business? 
A. No; I don’t think I have. 
Q. 9. Who was associated with you in the hardware business ? 
A. Noble Morris, O. L. Buxton, & T. H. Buxton. 
Q. 10. When did you firstgointo the carriage and wagon business ? 
A. In 1836. 
3134 ~— Q. 11. Who was then associated with you? 
A. T. H. Buxton. 
Q. 12. Where was your place of business when you first com- 
menced? 
A. On Water St., in this village; the shop stood right north of 
the Seth M. Gates place; we had a blacksmith shop and wood shop. 
Q. 13. How long did you continue in business on Water St.? 
A. Some 8 or 9 years, I think. 
Q. 14. Did you then change the location of your shops; and, if so, 
to what place? 
A. We did; we moved on Main St., to the present location of the 
shops. 
Q. 15. How long did you carry on business in that location? 
A. Until the fall of 1866, 
Q. 16. Did you then retire from the firm ? 
A. Yes, sir. 
Q. 17. Who succeeded you, if any one? 
A. Charles Williams, Feries Norton, and my brother, T. H. Bux- 
ton; I sold out my interest to Williams & Norton. 
Q. 18. How long was’your brother, T. H. Buxton, associated with 
you in the carriage & wagon business ? 
A. About thirty years; from the time we commenced on Water 
St. until I retired. ? 
Q. 19. What do you mean by the wagon & carriage business— 
were you selling, manufacturing, or both ? 
3135 A. I mean by wagon & carriage business that we were 
manufacturing lumber wagons and light-work buggies, «& 
two-horse carriages. 


12292 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


Q. 20. How many shops did you occupy on Main St.? 

A. We occupied a wood shop, a store, iron and a blacksmith shop. 

Q. 21. Did you conduct any other business in your shops on Main 
St. besides wagon and carriage business? 

A. We did; fora year or so we done custom blacksmithing and 
horseshoeing. 

Q. 22. Did you ever know Nelson W. Green ? 

A. I have seen him. 

Q. 23. Where? 

A. Warsaw. 

Q. 24. When, as near as you can recollect? 

A. I think I have seen him here at different times; I don’t think 
I can fix any particular time; I think he was here in 1858, but | 
an) not positive. 

Q. 25. With whom and where did he stop when he was here ? 

A. I think he stopped with Mrs. Windsor. 

Q. 26. Did Mrs. Windsor live in this village; and, if so, on what 
street? 

A. , 

Q. 27. Where did Mrs. Windsor live? 

A. I think she lived on Buffalo St., right there by the race. 
3136 Q. 28. How were the premises she occupied on Buffalo St. 
situated relative to your shops? 

A. They were north of the shop and a little west. 

Q.29. How near were they to the lot, real estate, on which your 
shops were situated ? 

A. There was a strip maybe a hundred and fifty feet wide. I 
should think it was that—it is guess-work—between her lot and the 
alley that run into our shop. 

(. 30. How near was the north boundary of the premises occupied 
by your shops to the south boundary of the premises occupied by 
Mrs. Windsor? 

A. I should judge about a hundred feet. 

Q. 31. What was the situation of Mrs. Windsor’s premises on Buf- 
falo St. relative to that where T. H. Buxton resided in 1858? 

A. Right across the street, almost opposite—not quite; she was a 
little further west on the street. 

Q.32. What part of the business did you attend to in your car- 
riage & wagon business ? 

A. I had a bench in the shop that I worked — sometimes myself ; 
I see to working the hands; I see to furnishing the lumber and cut- 
ting of it up, and the like of that. 


A recess here taken until 1 o’clock p. m. 


1 o'clock p. m.—Parties met. 


Q. 33. What machinery had you in your shops on Main St.? 
3137 A. We had an engine, turning-lathe, an upright saw, a 
circle saw, a turning machine, planer, rotary planer; | think 
that is all. 
Q. 34. Who had the management of the turning-lathe? 


i 
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A. H. E. Adams. 
Q. 35. By what power was this machinery operated ? 
A. Steam power. 
Q. 36. From what sources was water supplied for the engine? 
A. We took the water from the race as a general thing. 
Q. 37. Did this race run through your premises; and, if so, how 
close to your shop ? 
A. It run right under the shop where the machinery was. 
Q. 38. Were there any other sources from which you obtained 
rater for your shops? 
A. There was. 
Q. 39. What other sources ? 
A. There was a well back side of the blacksmith shop from which 
we got water for our engine sometimes. 
Q. 40. What kind of a well was that? 
3138 A. That was a drive well; pipe put down; what we call a 
drove well. 
Q. 41. Was there any other well? 
A. I think there was a well, but it was dry, I think; there was 
another well on the lot, but I think it was dry at that time. 

Q. 42. Dry at what time? 

A. The summer of 1858. 

Q. 43. You may describe this well that you have characterized as 
a drove well. 

A. It was a pipe well; an iron pipe drove down and a pump at- 
tached to it. 

Q. 44. How near to the blacksmith shop was this drive well ? 

A. Oh, I should say 4 or 5 feet probably. 

Q. 45. Do you know who put down this drive well ? 

A. I do not. 

Q. 46. When did you first observe it? 

A. In the summer of 1858, sometime. 

Q. 47. How long was it used for obtaining water? 
3159 A. I can’t tell exactly how long the well was used; it was 
used that season for supplying the engine while the water was 
out of the race. 
@. 48. What season ? 
A. 1858; the summer of ’58. ° 
0140 Q. 49. Give us your best recollection as to how long the 
drive well was used. 

A. Now I can’t tell; there is something that I would explain ; it 
was used until the shop was enlarged and built over this well ; after 
the shop was built over it it wasn’t used at all, | suppose. 

Q. 50. Did you procure water from this well ? 

A. Yes, sir. 

Q. 51. How frequently and for what purposes did you procure 
water from this well? 

A. Water was used from that well to drink for both shops, and 
was used for the engine; there was some of the time that water was 
carried from the engine, probably forever; now, for instance, here 
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they were filling up the engine and a maa would be carrying water 
from this well for perhaps half or three-quarters of an hour. 

Q. 52. How frequently have you personally obtained water from 
this well? 

I couldn’t tell how often. 

Q. 53. In what vear was this extension made to your blacksmith 
shop? 
I can’t tell you; IT can’t tell what time that was built on, 
Sl4l Q. 4. How was the water obtained from this drive well? 

A. ne means of a pump, 

Q. 55. In answer to question 47 you say, “ It was used that season 
for supplying the engine while the water was out of the race,” and 
in) answer to question 49, which was, “ What season ?” you answered, 
“1858, the summer of 1858.” Now, if you know, state why the race 
was dry in that season. 

A. They were doing some repairs on the race ; my best impres- 
sion — that they were putting in a waste gate that and cleaning out 
the race. 

Q. 56. What was done with this drive well when this extension 
was made to your blacksmith shop? 

A. I think it was taken up 

Q. 57. Afterwards and a out the time this was taken up was 

another well put down similar to it? 
3142 A. Yes, sir. 
Q. 58. Where? 

A. Put down inside of the on al 

Q. 59. Is that well still there 

A. I think it 1s. 

Q. 60. You say that Mr. Adams run the turning-lathe; was there 
a time when any one assisted him—was in company with him? 

A. Yes, sir; there was. 

Q. 603. Who was in company with him? 

A. Silus Fargo. 

Q. 61. In what year or years were they in company ? 

A. They were In company in 1858. 

Q. 62. When was this driven well you have spoken of put down, 
relative to the time Adams & F ‘argo were in company ? 

A. It was put down that summer, the summer of 1858, the time 
: they were In company. 

3148 Q. 63. Were there any other manufacturing shops near 
your shops on Main St.? 

A. There wasn’t any. 

Q. 64. W rg any mills or establishments near yours? I don’t 
mean on Main St., but anywhere in the near vicinity of your 
shops? 

A. There was. 

Q. 65. What were they? 

A. Planing-mill. 

(). 66. When was it erected, as near as you can recollect? 

A. 1853, I think. 

Q. 67. By whom was it erected and operated ? 
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A. It was built by the old gentleman Herd & Son; that is my 

best recollection; I think his name is C. P. Herd. I want 

Q. 68. Did any one succeed them in the business—another firm— 

or were there any additions made to the firm subsequently ? 

3144 A. I think after that Seth M. Gates & A. Y. Breck were 
added to the firm. 

«. 69. And what was the firm name of such association ? 

A. I think the firm went Gates, Breck & Herd. 

Q. 70. What became of their shop ? 

A. Burnt up. 

Q. 71. In what year? 

A. 1809. 

Q. 72. Were any efforts made to extinguish the fire; and, if so, 
what ? 

A. There was water got from any part that they could get it to 
put out the fire. 

Q. 75. Mention the places you recollect of their getting water to 
attempt extinguish the fire. 

A. They got water from the creek ; they got water from this well 
back of the shop; they got water from the race under the shop. 

Q. 74. What well back of the shop ? 

A. The drive well. 

Q. 75. Describe that well as it appeared above the ground, the 
pump upon it, and the nature or character of the soil in which it 
was, 

A. The well above the ground was a pipe; I can’t tell the size of 
the pipe; I should judge an inch and a quarter, somewhere along 
there, would be my best recollection; the pump attached to the 
pump in a way to draw the water—well, I can’t; I think the pump 
was screwed onto the pipe, but I can’t tell exactly; it was 

fastened in some way to answer the purpose; that is all about 
3145 the pump that I know of; the soil, 1 should say, is what I 

hook call a gravelly loam, sand and gravel, more gravel 
than loam. 


Q. 76. Describe the pump on this well. 
3146 & 3147 Q. I can’t describe that pump. I can tell what I 
think about what’s my best recollection, if that is 
what you want. It was a round, spout pump, with a—well, with a 
crooked spout with a knob on top, a place to hold a pail; I suppose 
that is what it is calculated for. 


The direct examination of this witness was here concluded, and 
an adjournment taken to March 30th, 1880, 9 o’clock a. m. 
March 30th.—Parties met pursuant to adjournment. 


The witness here stated that he desires to make a correction of 
his yesterday’s testimoay as to the time of the erection of the first 
Herd mill. 


154—16 | . 
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3148 On his cross-examined by Mr. Hurvput, of counsel for com- 
plainants, the witness testified : 


X Q. 1. What is your business now, Mr. Buxton? 

A. My present business is to work in car shop at Buffalo. 

X Q. 2. In what capacity? 

A. Working on passenger coaches; repairing a part of the time, 
a part of the time on baggage car, wood-working. 

X Q. 3. Have you an interest in the business, or are you em- 
ployed by the day or month ? 

A. I am employed by the day. 

X Q. 4. How long have you been so at work at Buffalo ? 

A. Eleven days and a half. 

X Q. 5. What was your employment just before that? 

A. The last work that I done before that was wagon work ; hadn’t 
done anything for 8 weeks. 

X Q. 6. Where were you engaged in wagon work as stated in 
your last answer? 

A. Last summer I worked for Richards & Welch a part of the 
summer; the forepart of winter I worked a short time, can’t tell 
exactly how long, for Crawford, Samuel Crawford, a short time, 
probably a month or six weeks; after that I worked for a man by 
the name of Mills a couple weeks. I think that was the last work 
I done in the wagon business. 

X Q. 7. Tell me the date you finished working for Mills, and 

where you so worked for him. 
3149 A. I can’t tell you exactly without referring to my book ; 
I think I worked for him two weeks or about two weeks in 
the month of January; I worked for him—well, the shop is right 
back of our old shops on Main St., Warsaw. 

X Q. 8. Who did you work for next before working for Mills? 

A. I worked for Samuel Cranford. 

X Q. 9. Did you go from Cranford’s directly to Mills’ or was there 
some time intervening that you did not work ? 

A. I think I went directly from Cranford to Mills; there might 
have been a day or two between; I worked for Cranford in this 
village. 

X Q. 10. You say that you probably worked for Cranford a month 
or six weeks at that time and that you worked for Richards and 
Welch before that. Was there any time intervening from the time 
of your left Richards and Welch until you went to Cranford’s to 
work ? 

A. Well, I think there was a time—quite a time; I can’t tell ex- 
actly, without referring to my books, how long. 

X Q. 11. Give us your best idea of the time. 

A. Probably a couple of months; might have been that, might 
have been longer. 

X Q. 12. How long were you employed at Richards & Welch at 
that time? 

A. T can’t tell that without looking at my book ; not exactly. 
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3150 X Q. 18. Give me your best idea as to the time. 
A. Well, three or four months or between three & four 
months. 

X Q. 14. Where were you employed just before that? 

A. I had ashop ora room of my own or that I rented or occup:ed— 
I did not pay no rent for it, neither—where I done repairing and 
built some new work for myself on my own hook. 

X Q. 15. How long were you unemployed prior to going to Rich- 
ards & Welch, if any? 

A. I worked about 3 weeks, I should judge, for Joseph Brown, 
culling spokes; I was not any unemployed; I went right from 
Joseph Brown—from culling the spokes—to work for Richards & 
Welch. 

X Q. 17. Did you go directly from the wagon business that you 
were engaged in for yourself, as you testified to, te Brown’s? 

A. I think I did. 

X Q. 18. Can you swear positively ? 

A. No, sir. 

X Q. 19. Where were you engaged in repairing and making 
wagons for yourself, as testified to last above in X question 14? 

A. to Q. 19. In this village, right back of our old room in the 
wood blacksmith shop, in the north end. 

X Q. 20. How long were you so engaged in repairing or making 
wagons for yourself? 

A. QO, it might have been a year or a year anda half that I worked 
there; not steady. 

X Q. 21. What did you do next before that? 
3151 A. I think before that I done some work for my brother. 
I can’t tell how much nor when exactly; I worked for him 
whenever he had work to do of that kind. 

X Q. 22. Were you unemployed, and, if so, how long from the 
time that you ceased working for your brother, as in the last answer 
stated, until you went to making or repairing wagons for yourself? 

A. I had this place to work in and when he had any work to do 
I did it; when he hadn’t any work and I had any job on hand my- 
self 1 done it. 

X Q. 23. I understood you as testifying that you were engaged 
for a year anda half in manufacturing or repairing wagons for 
yourself; before that you worked for your brother when he had work 
to do. In my last question I asked you to give me the time that 
intervened, if any, from the date that you ceased working for your 
brother until you commenced working for yourself, as testified to. 
Now, please answer my questions—that question. 

A. Now, in the time I spoke of in working for myself I done 
work for him just as I done it for anybody else; he generally fur- 
nished his own material and paid me so much for my labor. 

X Q. 24. Question metered 

A. T can’t tell you what time there was between that. 

X Q. 25. Tell me as near as you can. 
S152 A. Why, now, to get that in any kind of shape so that [ can 
tell vou, after I went out of the drug trade, that was the last 
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business, I worked for him, and I worked for myself whenever I had 
any business or he had any business; I can’t give the time. 

X Q. 26. Mr. Buxton, will you please refrain from lugging in 
extraneous matter and making weil vant and irresponsive answers. 
and confine yourself strictly to the questions. Question repeated. 
Tell me the time as near as you can. 

A. I can’t answer that question ; I don’t know. 

X Q. 27. Have you any idea in regard to such time? 

A. I don’t know that I have. 

| X Q. 28. How many years ago was it that you commenced busi- 
ness for yourself, as testified to above ? 

A. I have given you as good a statement on that as I can; after 
I went cut of the drug trade I worked for my brother or myself 
whenever he had any work for me to do or I had any work myself 
along at times; it is impossible for me to fix any dates to these 
times. 

X Q. 29. Haven’t you already testified that just prior to working 
for Richards and Welch that you had a shop where you did repair- 
ing and built some wagons for yourself, and that you were so en- 
gaged for yourselfa year or a year and a half, and that before “ I done 
some work for my brother; I can’t tell how much or when exactly?” 

A. I testified to that or something the nature of that. 
3153 X Q.30. Question 28 repeated, and the witness is requested 
to answer the question stripped of irrelevant matter. 

A. O, it may be some two or three years ago; it may be three. 

X Q. 31. Now, you have stated that you were employed by your 
brother before that. What length of time intervened, if any, from 
the time you were so employed by your brother until the time you 
commenced business for yourself, as testified to in your last answer? 
Please answer the question without extraneous matter. 

A. I can't answer that without an explanation. 

X Q. 32. Do you refuse to answer that question ? 

A. I don’t refuse to answer any question that I can answer. 

X Q. 33. Was there any time intervening between the time that 
you commenced business for yourself and the time that you were 
employed by your brother? Please answer directly. 

A. I presume there was. 

X Q. 34. Give me your best idea of that time. 

A. I can’t give that time. Now, for instance, to-day he had a 
piece of work to do. I done it. The time between these jobs of work 
I can’t tell. ‘I can’t tell the time. There might have been a day 
and there might have been a week. 

X Q. 35. How many hands did you employ during that year and 
a half you were engaged in business for yourself, as testified to ? 

A. I didn’t employ any help. 
0154 X Q. 36. During how many years were you employed by 
your brother prior to your going into the wagon business by 
yourself, as testified to in your last answer? 

A. I think I worked for my brother at different times some 4 or 
5 years before I went into this shop where I worked. I should say 
4 years; not worked all the time; worked occasionally. I don’t 
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know as I work- half the time; worked any time he had work for 
me to do. 

X Q. 37. Give me your best recollection as to the time you worked 
for your brother during that 4 or 5 years. 

A. I can’t answer that question. I haven’t no distinct time 
about it. 

X Q. 38. Did you work for any one else during those 4 or 5 years? 

A. I don’t recollect as I did; still, 1 might. 

X Q.39. About what year did you cease working for your brother 
in that capacity ? 

A. I can’t tell you. 

X Q. 40. Give me the year, as near as you can. 

A. I can’t give you the year. 

X Q. 41. Give me as near as you can. 

A. It might be two years ago; it is all guess-work, because I have 
worked for him all along ever since I was out of my business, more 
or less. 

X Q. 42. When you say two years ago do you refer to the time 
you ceased working for Mr. Buxton prior to the time you went into 

business for yourself, as testified to? Please answer directly. 
3155 A. I hadn’t ceased working; I worked for him at different 
times up to within the last year or nearly a vear. 

X Q. 43. Mr. Buxton, give me the date of your last work for Mr. 
Timothy H. Buxton, prior to your going into business for yourself? 

A. I can’t give you that date; I can give you the time or about 
the last date that I worked for him. 

X Q. 44. I have not asked you about the last date that you worked 
for him ; now, please confine yourself to the questions asked and 
give me the date, as near as you can, called for 1n cross-question 43. 

A. I can’t give it to you; I don’t know it. 

X Q. 45. Can you give me that date within four years? 

A. I think I went into business for myself some two or three years 
ago; thut was the time I took this room to work in; there was no 
cessation of his work. 

X Q. 46. Then do you mean to be understood that the last work 
for your brother, prior to your going into business for yourself, was 
about two years ago? 

A. About that time; about two years ago; might have been a 
little more. I have no dates—no books to refer to to fix the time 
exactly. 

X Q. 47. What business were you engaged in just prior to your 
working for your brother, as testified to? 

A. I was engaged in the drug business; that was my last business 

that I had before I worked for him. 
3156 X Q. 48. How long was it after you left the drug business 
before you commenced working for your brother, as testi- 
fied to? 

A. I worked for my brother, | think, within a year after I left the 
drug business; can’t tell exactly. 

X Q. 49. What year did you so commence to work for your 
brother? 
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A. I think I worked for him in 1872—some in that year; I don’t 
know how much. 

X Q. 50. Was any one engaged with you in the drug business; 
and, if so, who? 

A. Frank Lewis. 

A recess was here taken until 1 p. m. 


At 1 o’clock p. m. parties met as before and the cross-examination 
of the witness was continued by Mr. Hur.purt: 


X Q. 51. What year did you go out of the drug business ? 

A. 1871. 

X Q. 52. Were you successful in that business ? 

A. No, sir; I don’t know as I was. 

X Q. 53. How long were you engaged in the drug business with 
Frank Lewis? 

A. About three years and a half, as near as I can get at it. 

X Q. 54. Were you engaged in any other business during the 
time that you were in the drug business ? 

A. No other business at that time. 
3157 X Q. 55. Did you go through bankruptcy shortly after you 
went out of the drug business ? 

A. I never went through, for I never got my discharge. 

X Q. 56. Did you petition yourself? 

A. I did not; it was a creditor. 

X Q. 57. What creditor was it? 

A. I think it was a man by the nameof Millspaugh. He resided 
here at that time. 

X Q. 58. Don’t you know his full name ? 

A. His name is Nathan Millspaugh. 

X Q. 59. What were you engaged in just prior to your going into 
the drug business ? 

A. I was engaged in building a store. 

X Q. 60. You say you haven’t got your discharge in bankruptcy. 
What was in the way of vour getting it? 

A. It would cost me about $50 or $60 to get it, and IT hadn't got 

the means, | 
O158 X Q. 61. How much did your liabilities exceed your assets, 
as shown by the proceedings in bankruptey ? 

A. I think my present recollection is from $4,000 to $6,000. 

X Q. 62. Did not Nathan Millspaugh make this petition in bank- 
ruptey, with your knowledge of the same, and at your request or 
with your private understanding ? 

A. I think I knew of it. I don’t think I ever requested him to 
do it. Il understood that he was agoing todo it. He was a creditor 
to the extent of about of $250; don’t recollect the exact amount. 

X Q. 63. How long were you engaged in building the store testi- 
fied to? 

A. Well, I built the store, I think, about nine months ; somewhere 
from six to nine months. 

X Q. 64. On your completion of the store, did you immediately 
go into the drug business? 
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A. Yes, sir. 
X Q. 65. In what year did you commence building that store? 
A. In 1867, I think. 
3159 X Q. 66. Did you commence building the store imme- 
diately on your going out of the wagon «& carriage business 
with your brother ? 

A. I think I commenced building the store the spring after that ; 
in the spring of 1867 or the early part of the summer. 

X Q. 67. How many years were you continuously engaged in the 
wagon and carriage business on Main St. with your brother? 

A. Somewhere about 20 years, I should judge ; I couldn’t be pos- 
itive about that. 

X Q. 68. Then you commenced business on Main St. with your 
brother about the year of 1846 or ’7; is that su? 

A. Well, I should say somewhere about 1845 or 1846 ; somewhere 
about there; that isa thing I can tell exactly by referring to our 
books; I think I can tell what year we moved there. 

X Q. 69. Did your wagon and carriage business prove to be a suc- 
cess in the end? 

A. I thought when I sold out I had more than enough to pay my 
debts. 

X Q. 70. Were you engaged in any other business during the time 
that you were with your brother on Main St, as testified to? 

A. No other business that I recollect of. 

X. Q. 71. When were you in the hardware business ? 
3160 A. I think I was in that business in 1857-’8 ; somewhere 
along there, and I don’t know but before that; I think our 
business wasn’t wound up until about 1861—the hardware business. 

X Q. 72. Give me the year that you commenced the hardware 
business. 

A. My best recollection now is in 1854 0r 1855; somewhere along 
there; [ couldn’t be positive about it. 

X Q. 73. Can you name any four vears and swear absolutely pos- 
itive that you commenced the hardware business in that ime’ If 
so, name the year. | 

A. I have told you just as near as I know. 

X Q. 74. Question repeated. 

A. I am very sure we commenced in 1854, but I won't swear pos- 
itive to any one year; I can refer to books and tell you exactly. 

X Q. 75. Books that were kept by you personally ? 

A. I didn’t keep any books ; 1 wasn't in the store; I was an out- 
side partner. 

X Q. 76. Who composed the firm, and what was the firm’s style 
name ? 

A. Noble, Morris, O. L. Buxton, C. C. Buxton & T. H. Buxton, 
Morris Buxton and Company. 

X Q. 77. Give me the number of years, as near as you can, from 
the time that you commenced as a member of the firm until your 
relations with the firm ceased. 

A. Well, I should say somewhere from two to four years. 
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3161 X Q. 78. Please give me the year that your relations so 
ceased as near as you can. 

A. Well, somewhere about 1856 or ’7; somewhere along there we 
dissolved ; it might have been as late as 1858. 

X Q. 79. Did your relations as partner or otherwise with the firm 
cease to exist before 1860? 

A. I think the business wasn’t settled up until 1861. 

X Q. 80. Did your relations continue until that time? 

A. I think they did—that is, we sold out, but the business wasn’t 
settled until 1860 or 1861. 

X Q. 81. I notice yousay we; my question only refers to yourself 
individually, and would you make the same answer with that under- 
standing of the question, and who do you mean by we? 

A. By we I mean O. L. Buxton, C. C. Buxton, and T. H. Buxton ; 
I would have answered the question the same with that understand- 
ing. 

X Q. 82. What interests did you personally have in the business 
after the dissolution until it was settled up in 1861, as you say? 

A. There were some debts that had to be cared for that belonged 
to me; that belonged to the Co.; that I had an interest in when we 
dissolved partnership; 1 had no further interest in the sale of the 
goods. 

X Q. 83. And did your brother Timothy ? 

A. Not that I know of. 
3162 X Q. 84. Please state how your time was employed as a 
member of the firm of C. &. 'T. Buxton in the wagon — car- 
riage business. 

A. Well, I had a bench in the shop that I worked on sometimes 
when I hadn't anything else to do ; see to working the hands in 
the shop; I see to marking out lumber and selling work ; when my 
brother was at home he generally attended to that himself; I see to 
the buying the lumber and getting out lumber sometimes; we used 
to get it out in the winter ourselves, and I see to that. 

X Q. 85. How long did you so have a bench in the shop? 

A. I guess 1 had a bench from—well, I don’t know but that I 
had a bench most of the time that I could work on if I wanted to. 

X Q. 85. About what portion of the time were you engaged at the 
bench ? 

A. I couldn’t tell you. 

X Q. 87. Were you away from your business at times engaged in 
the sale of wagons? 

A. I was away at times either selling or collecting. 

X Q. 88. For about how long were you away at a time on an 
average? 

A. Sometimes two or three days and sometimes two or three 
weeks. 

X Q. 89. And how frequently would that occur ? 
3163 A. If I was agoing off a distance it would generally occur 
once or twice a year; if it was near home it might occur three 
or four times a year, as we used to take work away fifty or sixty 
miles away by teams to sell or for another man to sell for us. 
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X Q. 90. When did Mrs. Windsor move from this village? 

A. I can’t tell you. 

X Q. 91. Tell me as near as you can. 

A. I can’t answer that question ; can’t tell you. I don’t know. 

X Q. 92. Can’t you give me any idea of it? 

A. I don’t know that I can. 

X Q. 93. Will you swear positively that she lived in this village, 
on buffalo St., in 1858? Please answer directly. 

A. I won’t swear positively that she did. 

X Q. 94. Will you swear positively she did in 1859? 

A. No, sir; I won’t, for I don’t know when she left here. 

X Q. 95. Will you swear positively that Nelson W. Green was here 
in Warsaw in 1858? 

A. No, sir; I wouldn't swear positively to that. 

X Q. 96. 1859, ’60, or 61? Please answer directly. 

A. I couldn’t swear positively to either of them. 

X Q. 97. Haven’t vou stated to parties in Warsaw, about the time 
we were taking evidence here in February last, that Nelson W. 

Green was here in 1858 or 1859, in jail, or that in substance? 
3164 A. No, sir. 
X Q. 98. Will you swear positively that you did not state 
that in substance ? 

A. I don’t think I said that in so many words. 

X Q. 99. Will you swear positively that you didn’t use words at 
that time that would convey the same meaning ? 

A. I don’t think I ever told any one anything of that kind by 
which I meant to convey that idea. 

X Q. 100. And weren't you informed by the person that you were 
talking with in February that it wasn’t Nelson Green that was in 
jail, but that it was another person by the name of Green? Please 
answer directly. 

A. I don’t think I ever had any conversation of that kind. I 
have no recollection of it. 

X Q. 101. Will you swear positively that you did not? Please 
answer directly. 

A. I will swear positively that I have no recollection and that I 
don’t believe I did, for certain reasons. 

X Q. 102. Will you swear positively that Nelson W. Green was 
ever in this town after 1852 ? 

A. No, sir; I wouldn’t swear positive. 

X Q. 103. Mrs. Windsor formerly lived on a farm south and west 
of this village, did she not? 

A. She lived on a farm for a term of years. I don’t know how 

long. 
3165 x Q. 104. Is Mr. Windsor, her husband, dead ? 
A. He is, 1 suppose. 

X Q. 105. When did he die ? 

A. I can’t tell you. 

X Q. 106. Did he die while they were on the farm ? 

A. I can’t tell you. The farm on which she lived was about 2} 
miles from here. - 
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X Q. 107. And you wouldn’t swear positively that Mr. Windsor 
ever lived in the village after he lived on the farm ? 

A. I wouldn't swear positively that he did. 

X Q. 108. You say you have seen Nelson W. Green, as I under- 
stand you in your direct examination. Please describe the man. 

A. I can’t do it. I have seen a man that they called Nelson 
Green, but I don’t know that I should know him if I should see 
him now. 

X Q. 109. Can you describe the man that they called Nelson 
Green ? 

A. No, sir. 

X Q. 110. Then your recollection is very vague and uncertain as 
to the time when Mrs. Windsor came to live in Warsaw, on Buffalo 
St., and the length of time that she remained here, is it not? 
Please answer directly, yes or no. 

A. Well, I know she lived here a good while before she went to 

live on the farm; she lived on Buffalo St. and other streets. 
3166 X Q. 111. Your last answer is evasive and irresponsive. 
(Question repeated.) Please answer directly. 

A. Well, it is. 

X Q. 112. Did you ever know of the person that you say they 
called Nelson Green stopping at Mrs. Windsor’s, on Buffalo St., in 
this village, since the year 1852, of your own knowledge? 

A. I don’t know that I do, of my own knowledge. 

X Q. 113. Wer-n’t there other persons here by the name of Green 
at about that time, 1858 to 1860? 

A. There was a man here by the name of Green, a brother of 
Mrs. Windsor, that used to be here frequently. I don’t know his 
given name; I don’t recollect it now; presume I knew it at the 
time. 

X Q. 114. In answer to the last question, when you say a brother 
of Mrs. Windsor, you don’t mean Nelson W. Green, do you? 

A. I don’t know whether this Green was Nelson W. Green or some 
other Green. 

X Q. 115. When we were here in February taking evidence in 
this case wer-n’t you present nearly all of the time of your brother’s 
examination and the examination of Hiram E. Adams? 

A. I didn’t hear any of my brother’s direct testimony. I think I 
heard a good deal of his cross-examination. I heard a part of 
Adams’ testimony. I think I heard very little of the direct. 

X Q. 116. Will you swear that you wasn’t present and didn’t hear 

over four-fifths of Mr. Adam’s cross-examination ? 
3167 A. I don’t think I did. 
X Q. 117. How many days were you present during Mr. 
Adams’ examination ? 

A. I called it eight days, but I wasn’t present all the time. 

X Q. 118. Wasn’t you there, on an average, five or six hours a day? 

A. I might have been there 4 or 5 hours a day; I can’t tell how 
many hours I was there. 

X Q. 119. During that examination of Mr. Adams did you not 
examine the history of Warsaw in relation to the burning of Breck, 
Gates & Herd’s mills? 
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A. I did. 

X Q. 120. Did you so examine it at his house? 

A. I did. 

X Q. 121. Have you examined it since in relation to that date? 

A. I have not. 

X Q. 122. When you testified that the fire was in 1859 did vou 
give such evidence entirely independent of the reference of the his- 
tory of Warsaw, or did that reference assist you in fixing the exact 
date testified to ? 

A. I knew without that the time of that fire from certain reasons. 

X Q. 123. Wer-n’t you present and heard Mr. Adams testify that 
the last burning was 1854? 

A. I don’t recollect of hearing any such testimony as to that from 
Mr. Adams. 

X Q. 124. Do you recollect of hearing it from any one in this 

case; and, if so, who? 
J168 A. I don’t recollect of hearing that testimony from any one. 
X Q. 125. Who first suggested examining the history of 
Warsaw at Mr. Adams’ house at the time to which you refer ? 

A. Well, I don’t recollect whether it was his wife’s sister or my- 
self; we had some talk about the testimony. I rather think I did. 

X Q. 126. Haven’t you talked with Mr. Adams about his testi- 
mony several different times ? 

A. I don’t think I have; I think I have, maybe, two or three 
times; have no recollection of speaking about his testimony ia par- 
ticular, except this time. 

X Q. 127. Will you swear positively you have not as many as 
three different times? 

A. No; I wouldn’t swear positive. 

X Q. 128. How did you know the history of Warsaw would give 
the date of that fire at that time?, 

A. I didn’t know until I looked at it ; it gives a history of a good 
many things of that kind, and [ thought likely it would that. 

X Q. 129: You so examined the history of Warsaw to find out 
the date of the first burning, did you not, positively ? 

A. I thought I knew when the mill was burned without that ; 
when I saw it there that strengthened my memory that I was right. 
X Q. 130. Give me the month that the burning occurred in ’59? 

A. I think it was burnt in October, 1859. 

X Q. 1381. Will you be positive? 
0169 A. l am very positive. 

X Q. 132. What day of the month or day of the week did 
it occur ? 

A. I think it was the 14 day of Oct.; that is my recollection ; 
I wouldn’t be positive about —. 

X Q. 134. Did the history give the month and the day of the 
month that such burning occurred ? 

A. I think it did. 

X Q. 135. Did examining the history of Warsaw assist you in fix- 
ing the month and the day of the month that the fire occurred ? 


1236 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


A. I think likely it did—that is, the day of the month; I was 
well satisfied with the month before. 

X Q. 136. Now, that shop was rebuilt and burnt again, was it not? 

A. Yes. 

X Q. 137. What year, month, and day of the month did it burn 
the second time? 

A. I think it was burnt the second time in six years from that 
time from what I know and what I hear, not from what I saw in 
the history of Warsaw. 

X Q. 13734. And didn’t the history of Warsaw give the date of 
such second burning right in connection with the first burning ? 

A. I rather think it does, but I won’t be positive about that. 

X Q. 138. Were you present at the second burning ? 

A. I think I was. 

X Q. 189. Have you any doubt about it? 

A. No; I don’t know as I have; I am pretty positive I was there. 

X Q. 140. Will you swear positively that you were present at the 
second burning of that shop? 

A. No, sir; I wouldn’t swear positive; I would swear to the 
3170 best of my recollection that I was there. 
X Q. 141. What time a day — the second fire occur? 

A. I think about 12 o’clock m; I think while the folks were gone 
to dinner—the hands. 

X Q. 142. Will you swear absolutely positively that it occurred 
about that time? 

A. I wouldn’t swear positive; that is my best recollection. 

X Q. 143. What time a day did the first fire occur? 

A. In the night some time—the fore part of the night, I think. 

X Q. 144. Will you swear positively that it was in the fore part of 
the night? 

A. I think it was before 12 o’clock at night. 


An adjournment was here taken until 9 a. m., March 31st. 


March 3lst,9 o'clock a. m.—Parties met pursuant to adjourn- 
ment. 


X Q. 145. Where did you live at that time, in reference to the 
location of this fire, giving distance? 

A. I lived right east on Livingston street; I should judge some 
fifty or sixty rods; might have been more. 

X Q. 146. What did you first observe of the fire? 

A. There was an alarm given of fire and I started out and found 
out what it was. 

X Q. 147. About how far along had the fire advanced when you 
got there? 

A. Well, I can’t tell; I think the inside of the mill was pretty 
well started ; the fire was above and below. 

X Q. 148. What efforts were being made when you first got there 
to put out the fire? 

A. I think they had formed and were forming a line, and I think 
they had formed line to this well, a line up to the race; they were 
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forming a line to the creek, to the race or pump, or anywhere where 
there was water. 

3171 X Q. 149. Please say what you mean when you say any- 
where where there was water? 

A. Well, I mean the nearest point to the mill; you could get 
water at two different places from the creek near the mill; I should 
think the distance would be about alike. 

X Q. 150. Was a line formed to each of thoso two places men- 
tioned in your last answer? 

A. 1 think there was a line formed soon after I got there on the 
south side of the mill to the creek. 

X Q. 151. Question repeated and witness requested to answer the 


question. 


A. Well, I don’t recollect that both lines were formed; still they 
might be. 

X Q. 152. If you haven’t any recollection that both lines were 
formed to the creek, why did you say anything about their getting 
water to any but the one place to the creek ? 

A. Because there was two or three places where they could get 
water if they had men enough to form a line. 

X Q. 153. In my inquiries I have asked what was done or what 
they did do, not what may have been done and what they could do; 
and I ask you again just what you know was done in getting water 

for that fire that you are able to swear positively to. 
3172 A. I have told you just as near as I can every effort made 
to put out the fire, and these lines were formed as I have told 
you; I don’t know as I can explain it any plainer than that. 

X Q. 154. Mr. Buxton, I must insist that you shall not theorize 
and generalize in answering questions that call for specific facts 
to which you are asked to testify positively to. Cross-question 153 
repeated, and you are = to answer the same, so far as you 
can on your positive knowledge. 

A. I know there was water got from this well as long as there 

was any water to be got out of it; I have stated before that 
3173 they got water from the creek; they got water from the 
race. 

X Q.155. How many different lines of pails were formed that you 
will testify positively to? 

A. I think there were three lines, and that is my best recollection. 
I won’t swear positive. 

X Q. 156. Question repeated. 

A. I could swear positive that there were two lines formed—one 
to the creek and one to the well or race. 

X Q. 157. What was the length of the line that was formed to the 
creek ? 

A. I can’t tell you exactly. 

X Q. 158. Give me your best recollection. 

A. It was probably 8 or 10 rods, it might have been less or might 
have been more. 

X Q. 159. Give me some idea of the amount of water in the creek 
at that time; its width and depth of it. 
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A. I can’t give you the amount of water in the creek; I can’t tell 
you that; there was what we wanted to use. 

X Q. 160. Give me the ordinary size of the creek at that point. 

A. The ordinary size would be probably a couple of rods wide at 
this time a year; in some places it would be wider and some places 
narrower. I can’t tell you the ordinary depth. 

X Q. 161. How long was the line of pails or buckets that was 

formed to the race ? 


- $174 A. When the fire first commenced I think that line was 10 


or 12 rods, I think probably ; I never measured the distance ; 
it is guess-work; but in a short time the heat was so intense that 
you couldn’t get so near the building as our Co. had a large amount 
of lumber close by the shop, between the shop and the mill, that 
was already afire, and the heat was so intense that you couldn’t get 
more than half way across the lot at times with water; the flames 
came right over. 

X Q. 162. Could a pailful of water be dip-ed readily from the 
creek at that time where the line of pails was formed to? 

A. I don’t know whether it could or not; don’t think I was there 
at the creek during the fire; my impressions would be that it could 
be. 

X Q. 163. State at what point of the race in reference to your 
shops the line of pails was formed. 

A. I think the line was formed right back of the wareroom; 
north of the wareroom the line might have been formed to the 
alley ; there was a narrow place that a man could get down and dip 
it up; that is, the bridge didn’t cover the whole alley ; the shop was 
on the south side of the alley at this point and the ware- was on the 

north side. 
3175 X Q. 164. You say you think the line was formed to the 
race back of the wareroom. “It might have been formed to 
the race in thealley.” Will you swear positively that it was formed 
to either of those places; and, if so, to which one? 

A. I wouldn’t swear positively. There might have been two 
lines—a line from the race and a line from the alley to connect with 
the main line at the well. 

X Q. 165. I see you persist in lugging in the assertion “ it might 
have been,” when the question calls for your positive knowledge. 
Now, will you please pay attention to the question, which is re- 
peated, and answer the same from your positive knowledge ? 

A. I wouldn’t swear positive. 

X Q. 166. About how many people were there at that fire ? 

A. I can’t tell you. 

X Q. 167. Give us some idea. 

A. I can’t tell you; I didn’t count. 

X Q. 168. Although it may be vague and very uncertain evi- 
dence, still I ask you to give me something of an idea of the num- 
ber there. 

A. That is something I can’t tell you. I don’t know anything 
about it. There was enough to furm the lines I have stated, and 
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there was some standing round. I guess pretty much of the village 
was out. 

3176 X Q. 169. Will you swear positively that there was at any 
one time an independent line of pails formed to that well? 

Please answer directly, yes or no. 

| A. I wouldn’t swear positively that there was an independent 

ine. 

X Q. 170. How long would it take to pump a pail of water from 
that well at that time? 

A. I can’t tell you; probably half a minute; maybe that and 
maybe less. 

X Q. 171. Name any person and every person that worked this 
pump during that fire that you are now able to swear positively to. 

A. I can’t give you the name of any person. 

X Q. 172. Can you give the names positively of any of the per- 
sons that took water directly from that well at that fire? I am 
asking for your positive recollection. 

A. I can’t give you the name of any one that I can swear positive. 

X Q. 173. How long was that pump used at that fire? 

A. My impression is that it might have been an hour or hour 
and a half; might have been two hours. 

X Q. 174. Now, give me the length of time that you will swear 
positively to that was called for in the last question. 

A. I can’t swear positive to any time. 

X Q. 175. Will you swear positive that it was so used for ten 

minutes ? 
3177 A. I would’nt swear positive on that; my best recollection 
is the best I can do for you. 

X Q. 176. You have stated to us, outside of your evidence, here in 
the presence of the notary, that this well gave out at that time; at 
what time in reference to the burning did it so give out? 

A. I could’nt tell you what time it gave out. 

X Q. 177. Did it give out? 

A. My best recollection is that it did. 

X Q. 178. Will you swear positively that 20 pails of water was 
pumped from that well at that time? Please answer directly. 

A. No, sir; I wouldn’t swear positively. 

X Q. 179. Would you make the same answer as to ten pails ? 
3178 A. I wouldn't swear positively. 
X Q.180. Would you make the same as to two pails of water ? 

A. I wouldn’t swear positively anything about —; I know the 
well was used that night. 

X Q. 181. Mr. Buxton, the latter portion of the answer you gave 
to the last question is not responsive to the answer, and will you 
swear positively that you personally operated that pump any at that 


fire? Please answer directly. 


A. No, sir; I wouldn’t swear positively that I did. 

X Q. 182. Which way did the handle of the pump extend ? 

A. Well, sir, I can’t tell you that. 

X Q. 183. Can you tell me the direction the direction spout ex- 
tended ? 
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A. I think the spout pointed to the south—southwest probabl y— 
as near west as anything. 

X Q. 184. Will you swear that it didn’t point directly east or 
nearly so positively ? 

A. No, sir; I wouldn’t swear positively. 

X Q. 185. What was the length of the pump barrel ? 

A. I can’t tell you how long it was; I never measured it. 

X Q. 186. Now, give me your best recollection as to its length. 

A. From 15 to 20 inches, I should judge ; that would be all guess- 
work—my best recollection. 

X Q.187. Where did you first see that pump ? 

A. I can’t tell you where I first saw it as I know of; the 
3179 first I recollect of it was on this pipe at the west end of the 
blacksmith shop; I might have seen it before. 

X Q. 188. Have you any distinct present recollection of ever see- 
ing that pump before? Please answer my question directly. 

A. I don’t know that I have. I couldn’t swear positively that I 
have or hadn't. 

X Q. 189. Question repeated, and the notary requested to read it 
to him. 

A. I have not. 

X Q. 190. What quality of water was obtained from that well ? 

A. Good drinking water. 

X Q. 191. That you will testify to positively to, will you ? 

A. I will testify that it was used by the hands. It was good 
drinking water. 

X Q. 192. Question repeated. 

—. I called it good drinking water; just as good water as we got 
anywhere on the lot that I know of. 

X Q. 193. What month did you first observe that well ? 

A. I think the well was put down in the month of August, but I 
am not positive. 

X Q. 194. Question repeated. 
3180 A. I can’t tell you what month that is. I can’t swear posi- 
tive what month. 

X Q. 195. Give your best recollection. 

A. My best recollection is that it was the month of August. 

X Q. 196. Was itin complete working order when you first saw it ? 

A. I can’t tell you. 

X Q. 197. How long was that well used there ? 

A. I can’t tell you how long. 

X Q. 198. Give me your best recollection. 

A. I can’t tell you how long that well was used there. I don’t 
know whether (or when the) shop it was enlarged; it was used 
until] that time, when the shop was built over it or enlarged. 

X Q. 199. Now, Mr. Buxton, in my last question I asked you 
nothing about the shop being enlarged. ‘That portion of your an- 
swer, and, in fact, your whole answer, is not responsive to the ques- 
tion and in no manner fixes the time called for, and I now ask to 
pay strict attention to the question, which is here repeated. 

A. That well was used there in 1859. 
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X Q. 200. Question repeated again. 

A. My best recollection is it was used there two or three years. 
It might have been more; I can’t tell you time. 

X Q. 201. Is that the best idea of the time that you can give 

me ? 
X Q. 202. Was it used until the addition was built to your 
shop, referred to in your testimony ? 

A. I can’t tell whether it was or not. 

X Q. 203. Was this pipe taken up ? 

A. I think it was; can’t be positive. 

X Q. 204. Have you a distinct recollection now of seeing it 
taken up? 

A. I have not. 

X Q. 205. Have you any recollection of seeing the pipe after it 
was taken up? 

A. I have no recollection of seeing the pipe; | — no distinct rec- 
ollection of seeing it. 

X Q. 206. Give me your best recollection of the length of time 
intervening between the time that you saw this well the last time 
and the time the ground was broken preparatory to the time of 
putting up the extension to the shop. 

A. I can’t give you any time on that; I don’t know. 

X Q. 207. Do you mean to be’ understood by your last answer 
that you haven’t any recollection whatever of such time? 

A. I mean that I don’t know what time—how much time there 
was between. 

X Q. 208. Question repeated. i 

A. I have answered it as well as I can ; that is a question I can’t 

answer. 
3182 X Q. 209. You say you can’t answer it. Is it because you 
haven’t any recollection on that subject? Please answer the 
question directly, yes or no. 

A. I have no recollection. 

X Q. 210. Then, if you haven’t any recollection of the time inter- 
vening between the time that the well was so taken upand the time 
the extension was put on the shop, it may have been two or three 
years. Is not that true? 

A. I can’t answer it; I don’t know. 

X Q. 211. How was such extension built, by the job or by the day? 

A. I can’t tell you. 

X Q. 212. And can you tell me who the masons were that put on 
the extension ? 

A. I can’t tell you. 

X Q. 213. It was a brick addition, was it not? 

A. It was. 

X Q. 214. Who performed the carpenter work on the building? 

A. I can’t tell you that. 

X Q. 215. Was the mortar prepared on the premises there for the 
construction of that extension ? 

A. I presume it was. 

156—16 


es ~ 


St a 


vaetiantnapremammiecren Wer seaern 


—i_ 
oat 


tere... TO Het 


no Pha, 


ee a 
Senalitediimesnneimemnell 


1242 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


X Q. 216. Do you know positively where the water was obtained 


for such mortar? 

A. No, sir; I don’t. : 

X Q. 217. You have testified toa drive well having been 
3183 put down inside the shop. How long after this shop was 
completed, or was it before the shop was completed—I mean 

the extension—that the well was put down? 

A. I can’t tell the time it was put down, how long after it was put 
down. 

X Q. 218. Will you swear that it wasn’t put down until the ex- 
tension was fully completed ? 

A. I wouldn’t swear that it was or was not. 

X Q. 219. Now, give me your best recollection when the well was 
put down in the shop, in reference to the time that the extension 
was completed, 

A. Now, my best recollection on that is that the well wasn’t put 
down until pretty near the time of the completion of the shop; | 
mean just before its completion. 

X Q. 220. Do you know of your own knowledge what tools and 
appliances were used in the construction of the first driven well tes- 
tified to by you? 

A. I don’t know what tools were used. 

X Q. 221. Do you know what tools and appliances were used in 
putting down the second driven well ? 

A. No, sir; I don’t. 

X Q. 222. Give me your best recollection of the date the extension 
of the shop was put up. 

A. I can’t give you the exact time; I don’t know. 

X Q. 223. Have you any recollection whatever of that time; 

please answer directly. 
0184 A. I have some recollection. 
XA Q. 224. Please give me that recollection 

A. It was built on before I sold out; before ’66. 

X Q. 225. Have you any idea how many years before you sold 
out in ’66 the extension was so put on? 

A. I don’t—the time it was put on. I don’t know that I have any 
recollection on that point, of the time it was put on. 

X Q. 226. Have you any books of account that will enable you to 
fix that date? 

A. I don’t know but an old book would show the time that addi- 
tion was put on. 

X Q. 227. Have you examined those books in reference to this 
case ? 

A. No, sir; I have not. 

X Q. 228. Have you examined any books, papers, memoranda, 
for any purpose whatever in connection with this case? 

A. I have asked some questions. I haven’t seen any books. 

X Q. 229. Have you examined any papers or memoranda what- 
ever for any purpose in reference to this case? 

A. I don’t know that I have. 

X Q. 230. Will you swear you have not? 
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A. No, sir; I will not swear that I have not. 

X Q. 231. In answer to cross-question 228 you say you have asked 
some questions; please give me the persons’ names that you have 

so asked questions. 
3185 A. Noble Morris and Frank Lewis. 
X Q. 232. Any other persons? 

A. I don’t know but what I have asked some questions of my 
brother; I can’t recollect; I have talked with him some. 

X Q. 233. Did you ask Noble Morris & Frank Lewis in reference 
to any dates in connection with your drug-store business & hardware 
business? Please answer directly. 

A. I did. 

X Q. 234. Was any books consulted, either by you or them, that 
you know of in reference to such dates ? 

A. I think they looked at their books and gave me the dates; I 
don’t think I looked at the book at all. 

X Q. 235. Did you see the second driven well put down ? 

A. I don’t recollect that I did. 

X Q. 236. Do you know of your own knowledge who put it down? 

A. I do not. 

X Q. 237. Do you know where the pipe came from that was used 
in it? 

A. I do not. 

X Q. 238. Or the pump that was used on it? 

A. I do not know where the pump came from of my own knowl- 
edge. 

X Q. 229. Do you know positively whether your brother 
3186 Timothy was at home at that time—time the second well was 
put down ? 

A. I do not. 

X Q. 240. Have you obtained any dates in relation to this case 
other than those that you have testified as having asked Morris & 
Lewis questions in regard to from any other person, books of ac- 
count, or otherwise, papers or memoranda ” 

A. I have talked with Frank Herd about certain dates that I was 
not sure of exactly. I have examined the history of Warsaw. 

X Q. 241. Your answer is not responsive to my question. 
3187 Question repeated. 
A. I have. 

X Q. 242. Have you asked questions of any one besides Frank 
Lewis, Herd, and Morris in reference to this case? 

A. I have; of my brother; with Adams. No one else that I 
recollect of now. 

Q. 243. Have vou obtained any dates in relation to this case from 
any books, papers, or memoranda, aside from the history of Warsaw 
and the books of Morris & Lewis referred to? 

A. I don’t think I have; I don’t recollect that I have. 

Q. 244. What time was it that you asked Franklin Herd questions 
about certain dates? 

A. It was yesterday morning, I think. 

Q. 245. Then, as I understand you, whenever you have testified 
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to the year 1858 such testimony was given without the aid of any 
papers, books of account, or memoranda to refresh your memory? Is 
not that so? 

A. I can’t answer that question without making an explanation. 

Q. 246. Did any books, papers, or memoranda assist you in fixing 
the date 1858 whenever you have testified to that date? Please 
answer directly. 

A. Well, dates and circumstances, certain things, go to fix the 
time; that is where I asked to explain, if you would let me; I could 
do it in a minute. 

Q. 247. Question repeated, your answer being entirely irrespon- 
sive and irrelevant. 

A. It did. 

Q. 248. Please state just what books, papers and memo- 
3188 randa assisted you in fixing that particular date, 1858. 

A. Our company books assisted me in fixing that date, for 
one; the fire in 1859 helped me to fix the date, in another way, was 
another thing; Adams & Fargo were engaged in building rakes — 
1858; that was the year the engine was put in; I know that was the 
year before the fire. 

Q. 249. Question repeated. 

A. Well, I think our old company books assisted me in that, for 
one thing—the books that we had in the shop at the time. 

Q. 250. Any other books or papers assist you to fix that date? 

A. I don’t recollect of any now. 

Q. 251. You state that your company books assisted you in fixing 
that date. When did you examine them with reference to it? 

A. I have never examined — myself; I have set there in the room 
with my brother; he has set there and examined them; I and my 
brother talked about certain charges on the book. 

Q. 252. Were those charges or entries that you have referred to 
in your handwriting? 

A. No, sir. 

Q. 253. Is there any entry in your firm books in relation to the 
Breck, Gates & Herd fire? 

A. Not that I know of. 

Q. 254. Is there any entry in those books directly relating to this 

driven well ? 
3189 A. I don’t know that there is. 

Q. 255. Was there an engine purchased by the firm that 
succeeded you in the carriage and wagon business, if you know ? 

A. Not that I know of; not that — recollect of now. 

Q. 256. Was there an engine in the shop when you sold out in 
1866 ? 

A. Well, I think there was, but I ain’t sure. 

Q. 257. Did you have an engine in your shops at the time the ex- 
tension to your blacksmith shop was made ? 

A. We had an engine in a shop, in the wood shop, at the time, I 
think. 

Q. 258. Don’t you know whether you did or not at that particular 


‘ 


time ? 
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A. I don’t think I could tell exactly without referring to some 
dates, because I don’t know when that extension was put on. 

Q. 259. Did you have an engine in your shops in 1862 or 1863? 

A. I couldn’t tell you. 

Q. 260. Did you in 1860 or 1861? 

A. Yes, sir. 

Q. 261. Who owned that engine at that time—1861 or 1862? 

A. I think H. E. Adams owned it. 

Q. 262. Describe that engine. 

A. Well, I think the engine was what we called a five-horse-power 
engine; it was what I called a rotary engine, with the engine on 
the top of the boiler; or, in other words, the engine and boiler were 
atiached ; I can’t describe it ; the boiler was horizontal. 

Q. 263. Where was water obtained for that engine during the 
years 1860 and 1861 ? 

A. I think from the race under the shop. 

Q. 264. Any other place that you will swear positively to or have 

any recollection of? 
3190 A. I have no other recollection that I know of; if the 
water was in the race, if it was, we supplied the engine from 
some other source. 

Q. 265. Have you any recollection of obtaining water for the en- 
gine from any other source, aside from the race, during the years 
1861 or 1862? 

A. I have no recollections. 

Q. 266. Have you any recollections of the race being dry during 
any of the time of those two years ? 

A. I don’t know that I have. 

Q. 267. Have you? 

A. I have not. 

Q. 268. Have you any recollection of the race being dry during 
any portion of the year 1859 ? 

A. I have not. 

Q. 269. Or that water was obtained for the engine aside from any 
other source than the race during that year? 

A. I have no recollection of it. 

Q. 270. Have you any present recollection that water was taken 
from the driven well testified to, to be used in this engine, after 
the year 1858 ? 

A. I don’t know that I have; I have no recollection of it. 

Q. 271. Was water ever taken from this well, to be used in the en- 
gine, that you now recollect of? 

A. Yes, sir; there was. 

Q. 272. What year was that ? 

A. That was in 1858. 

(). 273. For what reason was it so taken? 

A. There was no water in the race. 

Q. 274. Please state why there wasn’t any water in the race. 

A. They were repairing the race; I think they were putting 

3191 in a waste-gate; that is my present recollection, and I think 
they were clearing the race out—clearing the mud out from 

the bottom of the race. 
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Q. 275. Who do you mean by they ? 

A. The man that owned the mill or the men that owned the mill. 

(). 276. Who owned the mill at that time? 

A. Well, I can’t tell you, but I can give you my best recollection 
of it; I think Judge Ferris, a man by the name of Ferris, owned it 
at that time, but I am not sure. 

Q. 277. Who carried water to that engine from the well at that 
time? 

A. Lorin Adams carried water; no other one that I can recollect 
of now. 

Q. 278. Is he living? 

A. No, sir. 

Q. 279. How often did he carry water that you now recollect of ? 

A. I think he carried water every day, more or less. 

Q. 280. Please state how often he carried water that you will swear 
positively to. 

A. I couldn’t swear positive to any particular time; I know I 
have seen him carry water from the well to the engine. 

Q. 281. For how long did that continue, that water had to be car- 
ried from the well to the engine? 

A. I can’t give you the length of time. 

(). 282. Give me your best judgment. 

A. Well, I should say from one to two months; until the water 
was let into the race again; it might have been longer than that. 

(). 283. What month was the water taken out of the race? 

A. I can’t tell you. 

Q. 284. Give me your best judgment. 

A. I can’t tell you; I have no recollection as I know of on that. 

Q. 285. Then, if you hav-n’t any recollection on it, might it not 

have been in the year 1859? 
3192 A. No, SIT. : 
Q. 286. Then I ask — give me your best judgment as to 
the month. 

A. Well, my best judgment would be that it was either — or 
July, 1858, that the water was taken out of the race. 

(). 287. Was water obtained from any other source for the engine 
than this driven well during the time the race was dry ? 

A. I don’t recollect that there was. 

Q. 288. How many pails full per day were taken to this engine 
during that time? 

A. lL can’t tell; some days there would be more and some less; it 
would depend whether the engine ran all the time or not. 

Q. 289. When the engine run all the time, then, about how many 
pails full ? 

A. I couldn’t tell you how much water it would take. 

Q. 200. Have you any idea of the quantity ? 

A. I have; there was a barrel stood beside the engine that the 
pump from the engine went into, and also the exhaust steam went back 
into that barrel. When the engine was full in the morning [ should 
think that two barrels of water would run the engine through the 
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day with what exhaust steam came in from the barrel, but that is 
mere guess-work ; [ am — certain about it. 

Q. 201. Have you any recollection as io how long it took to sup- 
ply the water from this pump to this engine ? 

A. I have no recollection how long it would take, particular. 

Q. 292. I understand you, then, as meaning to be understood that 
you hav-n’t any present recollection as of the time Loren Adams 
was engaged in carrying water each day; am I correct ? 

A. I don’t know that I have. 

Q. 293. You have spoken of a dug well; where was that located, 
with reference to the blacksmith shop, in 1858 ? 

A. It was located on the southwest end of the blacksmith shop, or 
nearly; I don’t know but quite. 

Q. 294. Give the dimensions of the extensions to that shop. 

A. I can’t give you the size of ii—that is, I can give the 
3193 width; it was 24 feet wide, north and south; can’t give the 
length ; I should say some 30 or 40 feet in length; it might 

have been less than that. 

Q. 295. How was water obtained from the race for that engine? 

A. I think most of the time it was taken from a pipe that went 
directly into the race, and a part of the time there was a barrel sunk 
near the race and a pipe put in from the engine to the barrel. 

Q. 296. What kind of a pipe was it that went directly from the 
engine to the race? 

A. I can’t tell you whether it was iron or lead. 

Q. 297. About how many years was it used before the barrel was 
sunk by the side of the race ? 

A. I can’t tell you. 

Q. 298. Give your best judgment of the length of time. 

A. I can’t tell you what time that barrel was put in; have no 
recollections of it whatever. 

Q. 299. Was the water conveyed from the race to this barrel which 
was sunk beside of it through a pipe ? | 

A. No; I think there were holes bored in the barrel to let the 
water in. 

(). 300. Where in the barrel ? 

A. In the side towards or near the bottom. 


An adjournment was here taken to April 1, 9 o’clock a. m., 1880. 


April 1, 1880.—Parties met pursuant to adjournment. 


Q. 301. Is your answer to last question made from your present 
positive recollection or is it the impression that you have ? 

A. It is the impression that I have. 

Q. 302. How did the water get into the barrel, by means of these 
holes ? 
| A. I can’t tell you. 

3194 Q. 303. You say the soil was a gravelly loam near where 

this well was driven. Was it the same soil where the barrel 

was sunk by the race ? 

A. I think the soil in the race was more of a gravel. 
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Q. S04. T have asked you nothing about the race. 

Question repeated. 

A. It was. 

Q. 305. Don’t you know, Mr. Buxton, that, taking into considera- 
tion the nature of the soil where this barrel was sunk, the holes to- 
wards the bottom, as vou have testified, without any other inlet, that 
it would be an impossibility to keep that barrel filled of water or 
anywhere near full ? 

A. I think the water would go into that barrel, the nature of the 
soil — full of water; I think it would not be an impossibility to 
keep it full. 

(). 306. How far from the race was the barrel ? 

A. I think the barrel was sunk close by the race ; I think within 
a foot of the race at low water. 

Q. 307. How deep was the dug well that you have referred to ? 

A. I ean’t tell you the depth of that well. 

Q. 308. Give me ycur best judgment as to its depth. 

A. My judgment would be 10 to 20 feet. 
Q. 309. When was that put down? 
A. I can’t tell you. 

Q. 310. Was it after you moved there or before ? 

A. I think it was after we moved there. 

Q. 311. Do you answer from present recollection or from your 
opinion ? 

A. I answer from present recollection. 

Q. 312. State briefly what facts and circumstances that assist you 
in the recollection of that dug well—I mean the time it was put 
down ? 

A. I can’t tell you any circumstances or any time when 
3195 that well was put down; I can only say this: I don’t — that 
there was any such well on the lot. 

Q. 313. Have you any present recollection sufficient to state posi- 
tively that it was put down within any ten years? 

A. It was put down after we went there. No, sir; I can’t. I 
don’t know when it was put down. 

Q. 314. Will you swear positively that it was put down before 
1858? 

A. Yes, sir; I will. 

Q. 315. What kind of pump did you have on it in 1857, if you 
had any? 

-A. There wasn’t no pump in it. 

Q. 316. Was there any in 1856? 

A. I don’t think there was. 

®. 317. In 1855? 

A. Can’t tell you. 

Q. 318. Can you state whether there was a pump used in it in 
1855, from your present recollection ? 

A. I don’t recollect of any pump being in the well at all. 

Q. 319. Was there any pump in the well after 1857 that you now 
recollect of—I mean this dug well ? 

A. I think there was a pump ir it after that. 
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Q. 320. State what year that was put in, as near as you can? 
A. I —_ tell you what year it was put in, 

Q. S21. Have you any idea of the year 

A, I] think there was a pump in some time after 1859, and there 
might — been before, but I think not. 

Q. 322. Describe that pump and how it worked, as near as you 
are now able to. 

A. I think it was a common wooden pump, a valve pump. 

Q. 323. What was the occasion of getting that pump, if you 
know? 

A. I can’t tell you. 

Q. 324. Was it wooden tubing that went from the pump down 

into the water of the well ? 
3196 A. That is my impression. 

Q. 325. Do you remember of any iron pump or other style 
of pump being used at the dug well, except the wooden pump you 
have testified to ? 

A. I don’t recollect of any other pump; there might have been. 

Q. 326. You say there might have been; have you any present 
knowledge of any other being so used on that dug well ? 

A. I have a distant recollection. 

Q. 327. Have you sach a recollection that would enable you to 
swear - anything i In regard to it? 

A. My recollection is not good enough to swear positive. 

Q. 528. Give me the date ‘of the use of such other pump in the 
dug well. 

A. I can’t give you the date. 

Q. 329. Can you name any five years and swear that you saw it 
within that time? 

A. I think before 1858 there was another kind of a pump in that 
well, but I am not positive. 

Q. 330. In answer to cross-question 315 you say there wasn’t any 
pump in it in 1857; also, in answer to the next question, you say, 
“T don’t think there was in 1856 and can’t tell whether there was 
in 1855.” In view of your last answer, do you wish to change that 
evidence ? 

A. I don’t know as I do. 

Q. 331. Is your present recollection vivid enough to enable you to 
describe the pump that you say you have distant ‘recollection of that 
was used in that well ? 

A. I think I could describe it so that you would know what it 
was. 

Q. 332. Will you swear positively that any pump was used in that 
well prior to that wooden pump? 

A. No, sir. 

Q. 3324. And will you swear positively that that wooden 
3197 pump was so put in after 1858? 

A. No, sir; I wouldn’t swear positive about it. That ismy 
best recollection. 

Q. 333. And will you swear positively that there wasn’t any pump 
used in that dug well during the year 1858? 

57—16 
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A. I will swear positive that there was no pump in that well in 
1858. 

Q. 334. Can you name any other one year between 1850 and 1865 
that you will swear positively that there wasn’t any pump used in 
that dug well? 

A. There wasn’t any used in 1859. 

Q. 335. Are you absolutely positive of that last answer? 

A. I am very positive. 

Q. 336. Can you name any other that you will swear positively to 
a those dates ? 

A. I neh know as I can. 

Q. 337 I answer to cross-question 318, you say: “I don’t recol- 
lect any pump being in the well at all,” referring to this dug well. 
Is that answer true? Please answer directly, yes or no. 

A. It isn’t strictly true, because I have a faint recollection of — 
pump being in that well at the time you asked the question. I 
don’t know that I had. 

Q. 338. How long was that wooden pump used in the well? 

A. I can’t tell you. 

Q. 330. Have you any idea how long? 

A. I can't tell you. I have some distinct idea. 

Q. 340. Have you any recollection as to the length of time? 

A. I have some recollection. 

(). 341. Give us that recollection. 

A. I think there was a wooden pump in that well after 1859, be- 
tween that and the time I sold out. I can’t say how long a time it 
was In. >. have no recollection or idea of the time it was in. 
3198 Q. 342. Please give me the facts and circumstances that 
you now y distinctly recollect that enables you to swear posi- 
tively that there was no pump in that well in the year 1859. 

A. I know one fact, that we drawed water from that well with a 
pail and a pole in 1858 and 1859, and I think a part of 1859. In 
1858 I know that there was no pump in that well. 

Q. 543. Is there any other fact or circumstance that you now 
positively recollect that enables you to say that there was no pump 
in that well in 1859 ? 

A. I know that there was no pump in that well the time of the 
fire, in 1859. 

Q. 344. Any other fact or circumstance that you positively recol- 


>» 


lect? 


A. I don’t recollect any now. 

Q. 345. Please state why you say positively that there wasn’t any 
os in that well at the time of the fire, in 1859, from your positive 
recollection. 

A. I can’t answer that question no nearer than I have. The fire 
is What I have to go by. I have no recollection of that well being 
used at all at the fire. 

Q. 346. Do you mean to be understood as testifying that, because 
you havy-n't any recollection of the well being used at that fire, in 
1859, that you will swear positively that there wasn’t any pump in 
it at that time? Please answer directly, yes or no. 
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A. Yes, sir; I mean to be positive that there wasn’t no pump in 
that well at that time. 

Q. 347. Question repeated. The answer is not responsive. 

A. I don’t know as I could swear positively that there wasn’t any 
pump. It is my recollection that there wasn’t. That — not; I 
think there was not. 

Q. 348. Was the water in the dug well used during the year- 1858 

and 1859? 
0199 A. There might have been some water used out of the well 
in 1858 and 1859. | 


Mr. Buxton, I have cautioned you against using the expression 
“there might have been.” Iam asking you for your present recol- 
lection. 


Q. 549. Question repeated. 

A. T can’t tell you exactly about that? 

Q. 350. Don’t you know that the water in the driven well was not 
fit to drink, and for that reason the water for the shops was obtained 
from this driven well during 1858 and 1859” 

A. No, sir; I don’t know that. 

Q. 351. Do you mean to say that that is not true? 

A. I have testified to that question once before—it was used to 
drink. I think that the water in the drive- well was good to drink. 

Q. 352. Have you any knowledge or recollection whether that 
engine was repaired—I mean the one in the shop owned by 
Adams? 

A. I can’t tell you where it was repaired. I have some knowl- 
edge about it. 

Q. 353. Give us that knowledge. 

A. The engine was repaired some time while I was there in busi- 
ness. I can’t give you the date unless you allow me to refer to our 
old Co. books. They will give it—the books which were kept by 
my brother. 

Q. 354. Mr. Buxton, please explain how an entry will appear in 
your books as to the repairing of that engine that belonged to Mr. 
Adams. 

A. Well, sir, it would probably appear in our books in this way, 
that whatever the repairs cost we paid for Mr. Adams, as we owed 
Mr. Adams, and whatever money he got came from us. 

3200 Q. 355. Do you mean to be understood as swearing that all 
money that you paid Mr. Adams is shown upon your books, 
what he used it for? 

A. No, sir; I didn’t mean any such thing. 

Q. 356. Have you any recollection as to whether you paid him 
the money for these repairs? 

A. No, sir. 

Q. 357. Or any one else ? 

A. No, sir. 

Q. 358. Then, how are you able to testify unqualifiedly that your 
company books will give that date, as you did in answer to cross- 
question 303 ? . 
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A. I meant to say I thought they would give it. I thought I did 
say it. 

Q. 359. Have you any recollection of the year that it was so re- 
paired ? 

A. I can’t say that I have. 

Q. 360. Or how much the repairs cost? 

A. I can’t tell you. 

Q. 361. From the year 1858 to the year 1865 what portion of the 
time was your brother Timothy away from home, on an average? 

A. I can’t tell you; can’t give you any idea of that. 

Q. 362. Give me the names of the men that were emplojed in 
your shops during the year 1855 that you will swear positively to. 

A. Can’t give youall of them. Iwill give you some of them that 
I will swear positively to. Ferris Norton worked for us in 1855. 
Mr. Bisby worked for us. Bisby is in New Haven, Ct. Norton is 
in Leadville. I only know by letters. I think Burr worked for us 
at that time, and he lives here in Warsaw. Eli Dibble worked for 
us in 1855. He lives in Warsaw. I think C. C. Williams worked 
for us, but Iam not sure. He lives here; his family is here, but he 
is in Detroit, Michigan, as I understand. There are cthers that I 

think of, but I wouldn’t swear positive. 
3201 Q. 363. You say you give the address of some of these men 
from letters, letters addressed to you ? 

A. Some of them were. 

Q. 364. What letters — addressed to you ; from whom ? 

A. Ferris Norton, Charles Williams. I have a letter from Bisby, 
from Rochestert, but I understand since that he has gone to New 
Haven. 

Q. 365. What other letters have you seen ? 

A. I hav-n’t seen any, but I understand from Mr. Main that Bisby 
is in Connecticut. 

Q. 366. Do you carry on a regular correspondence with these men 
you have named ? 

A. I have written to these men, and they have answered my let- 
ters. I don’t know asI have written but one letter to Williams; 
think I hav-n’t. 

Q. 367. How many tothe others ? 

A. I have written one to Bisby ; three to Norton, at Leadville. 

Q. 368. And wer-n’t each of these letters that you wrote on the 
. subject of this alleged well? 

A. No, sir. 

Q. 369. Do you testify positively that you did not make inquiries 
in regard to this well, or what they knew about it, or in regard to 
some facts in regard to it, in each of these letters ? 

A. Yes, sir; I swear positive that there wasn’t a word of any 
kind, description, or anything else in either of these letters. 


Recess was here taken until 2 o’clock p. m. 
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At 2 o’clock p. m. parties met as before. 


Q. 370. Please give me the names of the men that worked for you 
in 1858 that you are able to swear positively to? 

A. Well, 1 think I can swear that all of these men that I said 
worked for usin 1855; Adams also worked for us. 

Q. 371. In your answer to direct question 35 you name the ma- 
chinery you had in your shop. At what particular date or period 
of time does that answer apply ? 

A. That answer applied to 1858, I think ; that is what I meant 

to be understood. 
3202 Q. 371. Why did you apply it to 1858, when you had not 
been asked that date, in reference to the machinery ? 

A. Because in the spring of 1858 the engine was putin the shop, 
and what machinery we had in the shop was put in the shops at that 
time. I don’t (?) think we had a planer at that time, but it might 
have been. My best recollection on that is that we hada lathe, an 
upright saw, and a buzz-saw, and we might — had a planer; I won’t 
be sure. 

Q. 373. Will you swear positively that the dug well was dry dur- 
ing any part of the year 1861 ? 

A. | would not swear positive it was. 

Q. 374. 1860? 

A. | wouldn’t swear positive. 

Q. 375. 1859? 

A. In my opinion, there was water in the wellallthe time. What 
I mean by a dry well is one that is perfectly dry, without any water. 

Q. 376. Will you swear positively that there was any time dur- 
ing the years 1859, 1860, and 1861, if so, which of — years, this well 
was dry, so that it could not be used for ordinary purposes of a well ? 

A. 1 wouldn’t swear positively. 

Q. 377. lL ask you the same question in regard to the year 1858 ? 

A. I wouldn’t swear positive to 1858. 

Q. 378. State, if you know, personally, for what particular object 
that first driven well testified to was put down for. 

A. It was put down to get to the engine in 1858. 

A. 379. Any other object that you now remember that caused it 
to being put down at that time? 

A. I don’t recollect of any other particular object now. We 
hadn’t got water for the engine—water enough to supply the en- 


gine. 
3203 Q. 380. Give me the distance that well was located from the 
engine. 


A. I should say from four to five rods; might have been more, 
a little; I couldn’t give the distance very accurately, for | never 
measured it; the smith shop was between the engine and this well. 

Q. 381. De you know any reason why this well could not have 
been put down right near by the engine? Answer directly. 

A. One reason would be because it would be right in the — where 
we drove around the shop. 
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Q. 382. Couldn't it have been put right down through the floor 
night by the engine 

A. It couldn’t without being put down right down in the gang- 
way, between the wall of the shop and the engine, where it would 
be right in the way. 

(). 383. Do you pretend to swear positively here that that driven 
well, occupying a space of about a foot square, could not have been 
put down at that time just north of your wood shop, where the en- 
gine was, without being in the way, any more than the space it 
occupied ? Answer directly. 

A. It couldn’t, and I can explain that if you want an explana- 
tion. 5 

Q. 384. Give me, as near as youcan, the number of square rods 
— land between your wood shop and your blacksmith shop, as they 
stood at that time. 

A. There might have been three or four square rods ; might have 
been more or less; I can’t tell you; there was a bridge leading from 
the second floor — wood shop, where the engine was, at about the cen- 
ter of the department where the engine was in, about eight feet wide, 
slanting to the ground, reaching the ground about 25 or 30 feet from 
shop. 

Q. 385. Couldn’t this well — been put down under these stairs and 
just at the north side of them? 

A. It could, 

Q. 386. Do you know positively and of your own knowledge 
whether these reasons you ome given were taken inte consideration 
in putting down that well where it was? 

A. I don’t know, 
SIH Q. 3ST. Was there any curb platform around this driven 
well ? 

A. 1 don’t recollect whether there was any curb or platform around 
it; there was no curb; might have been a platform ; I am positive 
there was no curb around it; there might have been a casing under 
the pump around the pipe. 

Q. 388. Have you any recollection of any such casing ? 

A. I have no recollection, but my impression is that there was. 

A. 389. If you have any recollection of the pump used on the 
second driven well, describe it. 

A. I can’t describe any pump; there was a pump that answered 


the purpose of the well; that is the most I know about it. 


Q. 390. Have you any recollection of its style or shape? 

A. I couldn’t describe the pump at all. 

(). 391. Question repeated. 

A. I have no recollection, any more than it was a pump. 

Q. 592. When did you see a driven well first after the one was 
put down west of the shop testified to? 

A. I can’t tell you. 

(). 393. What is your recollection as to the time ? 

A. I can’t say as I have much recollection about it; my best rec- 
aE would be the one we put down in theshop; am not sure 
about it. 
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Q. 3M. Do you know of your own knowledge that any one put 
down a well from seeing the one then west of the shop; and, if so, 
who put it down? 

A. I don’t know; I couldn't swear positive to any one. 

Q. 395. Don’t you know there was a summer when these driven 
wells came into public use in this place and that several of them 
were put down that season ? 

A. I know of a number of summers when those wells were put 
down, but I don’t know of any season when many were put down 

in particular; it was when they — building. 
3205 Q. 396. How long after you put the well down on the west 
side of your shop before they came into public use ? 

A. I don’t know; after this was put down it might have been a 
year; might have been longer, but they came in very soon. 

(). 397. Please state some of the first wells that were put down after 
this that you refer to in your last answer. 

A. I can’t state any well. 

Q. 398. Have you any present recollection of any well so referred 
to? 

A. [I have not. 

Q. 399. Then why do you say that they came into public use 
within a vear or two? 

A. I mean to be understood that that was my best impression. 

Q. 400. You say the first well you recollect of after the one put 
down west of your shop was the one in your shop; where was the 
second one that you now recollect of? 

A. T can’t tell vou, 

Q. 401. Have vou any recollection on that subject 

A, [think after that wherever they were building they used these 
wells. 

Q. 402. Question repeated. 

A. I have no recollection about it. 

Q. 408. What other driven wells, if any, have been put down on 
your premises or premises that you have been interested in ? 

A. There was a well put down on premises that | had — inter- 
ested in; I can’t tell the year, but think it was in 1867 or 15868. 

Q. 404. Will you swear positively it was in one of those vears ? 

A. No, sir; 1 wouldn’t swear positive. 

Q. 405. Who put that well down ? 

A. Can’t tell you; think John West put it down; it was right 

back of the drug store, on Main street, that I then occupied ; 
3206 those are the only wells put down on my property or prop- 
erty that I was Semsnted te that I now recollect of. 

Q. 406. Wer-n’t you interested in the Chapin place when there was 
a driven well on it? 

A. I don’t know what you mean by the Chapin place. 

Q 407. Didn’t you have a driven well put down back of your 
shops where those little houses are ? 

A. Not that I recollect of. 

Q. 408. Did you or your firm pay a royalty on that well put down 
back of your store? Answer directly, yes or no._ 
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A. I was told by my partner that we did. 

Q. 409. I ask you the same question as regards the well in the 
shop testified to. 

A. I have no recollection of paying any royalty on that well, or 
any member of our firm. 

Q. 410. Will you swear that you didn’t pay L. L. Thayer a royalty 
on a driven well? 

A. I have no recollection of paying any royalty to L. L. Thayer 
on any driven weli; J did not. 


By Mr. ANDREWS: 


Q. 411. This tube well you have spoken of at the west end of the 
blacksmith shop you have each time, in speaking of it, — was a 
driven well; on what knowledge is that statement founded ? 

A. On the fact that it was a pipe put into the ground and a pump 
put onto it—what we called a driven well. 

Q. 412. Had you ever previously seen a driven well? 

A. I don’t know that I ever had. 

Q. 415. Then where did you get the term “ driven well?” 

A. I supposed the pipe was droven down or else it wouldn’t been 

there. 
3207 Q. 414. Then vour entire evidence in regard to this well 
and its being a driven well is founded upon that supposition ? 

A. I didn’t see the well put down; it is founded on that supposi- 
tion. 

Q. 415. What was the distance from this driven well at the west 
end of the blacksmith shop? 

Question withdrawn. 

Q. 416. What was the length of the blacksmith shop ? 

A. I think some forty feet; somewhere in the neighborhood of 40 
feet. 

Q. 417. And the distance between the two shops was what ? 

A. Somewhere in the neighborhood of between two or three rods ; 
I wouldn’t be positive. 

Q. 418. In carrying water from this well to supply the engine, was 
it carried through or around the blacksmith shop? 

A. I think it was generally carried round the blacksmith shop ; I 
won't be certain; they could carry it through, or either way. 

Q. 419. Was there anything to preventthe driving this pipe down 
into the ground in the bottom of the race, where it run under the 
. shop which contained the engine ? 

A. There was no place in the shop that that pipe could be put 
down and a pump put on it without its being in of our lumber and 
doing our work. 

Q. 420. Was there not a pump having a pipe which led down 
into the race, or into barrels settled into the edge of the race, which 
was used for filling the boiler by hand when starting ? 

3208 A. There was. 
Q. 421. What was there to prevent the putting down of this 
driven well in that same place ? 

A. It could not be put right close to the engine; this pump was 
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placed right on the side of the engine; the wall that the engine stood 
on was considerable wider than the engine, and then it would be 
right in the way of work on the floor. 

Q. 422. When did you first hear this well that you have been 
talking about talked of as being the same as the present. driven 
wells? 

A. I can’t tell you. 

Q. 423. Give us an approximate time. 

A. It might be one, two, or three years; I can’t give any correct 
time when I first heard of it. 

Q. 424. Was there not a cistern supplied with water from the race 
standing between Breck, Gates & Herd’s shopand this driven well at 
the time that planing mill was burned ? ; 

A. I don’t recollect; I ean’t recollect whether it was there then 
or not; there was one there either thereafter or before; I can’t tell 
whether it was there or not. 

Q. 425. Do you know whether or not there was a lead or other 
suction pipe attached to the pump upon this driven well and pass- 
ing down inside the iron pipe you have mentioned ? 

A. I know there wasn’t. 

Q. 426. Was this driven well put down after the race be- 
3209 came dry, in 1858, for the purpose of supplying water to that 
boiler and engine? 

A. I don’t know whether the race was dry at that time, but I 
think it was. It was put down for that purpose of supplying the en- 

ine. 

, Q. 427. You have testified that when you first saw this well the 
pump was on it, and that——. 

Question waived for the present. 

Q. 428. Have you any present recollection of seeing the well before 
the pump was on it? 

A. I have not. 

Q. 429. You have testified that you hav-n’t any present recollec- 
tion of seeing the well before the pump was put on it, and also that 
you don’t recollect when it was taken up, and that is your best rec- 
ollection, that there was a casing around the pipe. Now, please state 
how you are able toswear positively that there was not a lead pipe 
inside the iron pipe leading from the pump to the well 

A. Because if there had been [I should have knowr it. [am — 
willing to swear that there was any lead pipe inside that iron pipe. 

Q. 430. Question repeated. 

A. The reason is because I think I saw the well—the pipe before 
it was on; still I can’t say; [have no recollection. I know anyother 
thing: There was no place where it could get water, except from the 
bottom of the well. There was no reservoir for the pipe to run into, 

and for that reason I know there was no pipe there. 
3210 Q. 431. Do you know, of your own knowledge, that there 
wasn’t any reservoir there ? 

A. No; I don’t know as I do. 

Q. 482. Have you any books kept by yourself, or any papers or 
memoranda made by you, or any books that belonged to the firm, 

158—16 : 
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as such, while you were a member of it, that will enable you to fix 
the date that the engine was repaired? Please answer directly. 

A. No, there are not; I examined the books at your request to 
find out. 

Mr. Buxton, after the close of your direct examination you stated 
that you desired to correct your testimony as to the time of the erec- 
tion of the first Herd mill; you may now make such explanation. 

A. The first mill was built in 1858. 


The redirect examination closed. 


Q. 1. How many years’ mistake did you make? 

A. It seems I duln’t make any. 

Q. 2. Did you examine any books for that purpose after giving 
that testimony? 

A. No, sir. 

Q. 3. Are you positive that that mill was erected in 1853 ? 

A. Iam very positive. 

Q. 4. You say you are very positive that the building was erected 
in 1853; please state your reasons for making that answer. 

A. I don’t know as I can give any reasons; I had the impression 
that the mill was burnt 6 years from the time it was erected, but I 
may have got that impression from the fact that the second fire oc- 
curred 6 years from the first. 


(Signed) C. C. BUXTON. 


Subscribed and sworn to before me— 


(S’g’d) E. M. BARTLETT, 
Notary Public. 


3211 And then JABEZ WARREN, being produced as a witness on 
part of the defendant, duly sworn, testified as follows: 


Q. 1. What is your name, age, and place of residence ? 

A. Jabez B. Warren; age, 61, and residence, Attica, N. Y. 

Q. 2. Have you ever resided in this village—Warsaw, N. Y.? 

A. I have. 

Q. 3. When did you first become a resident of Warsaw ? 

A. April Ist, 1860. 

Q. 4. How long did you reside in Warsaw after April Ist, 1860 ? 

A. Twenty years, lacking a few days. 

Q. 5. What business were you engaged in from April Ist, 1860? 

A. Employee of the Buffalo & New York City & Erie railroad; 
I was agent at the depot. 

Q. 6. Are you acquainted with Chancy Buxton & T. H. Buxton ? 
And, if so, state how long you have been acquainted with them. 

A. Iam; have been for 35 years. 

Q. 7. What business, if any, were the Buxtons engaged in when 
you came to Warsaw, in 1860, if you know? 

A. Wagon making—commonly called wagon making or busi- 
ness. 
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3212 Q. 8. Where was their place of business? 
A. On Main St. south of Buffalo St.,in this village—Warsaw. 

Q. 9. Did you have any work done at their shop? 

A. I did. 

Q. 10. What was it? 

A. I had a wagon repaired, seated, and painted—Democrat wagon. 

Q. 11. When? 

A. In the summer of 1869. 

Q. 12. Was you at their shop at about the time those repairs were 
made? 

A. I was. 

Q. 13. Did you see any water pumped from any place while you 
was at their shop on that occasion ? 

Q. 14. Where on their premises was it? 

A. In the rear or west of what they called their old wood shop. 

Q. 15. Do you know where their blacksmith shop was then lo- 
cated ? 

A. The brick blacksmith shop occupied by them was in the rear 
of their old wood shop. 

Q. 16. Describe the place where you saw this water pumped. 

A. It was in the driveway or roadway; in a place where they let 
work down from the paint shop; in the west of that or in the rear 
of the old paint shop. 

Q. 17. Where, in reference to the blacksmith shop, was it? 
3215 A. My best impression is it was west of the blacksmith 
shop; a little west, not a great deal. 

Q. 18. What first called your attention to this pumping up water ? 

A. From the peculiar construction of the pump, from whence it 
came. 

Q.19. What was there about the pump to attract your attention ? 

A. It was an iron-cistern pump on top of what I supposed to be 
an iron tube. 

Q. 20. Describe, Cal., the appearance of this tube. 

A. It was a tube, an iron tube, 18 inches or 20 inches above the 
ground; diameter might have been two inches; it might not ; I can’t 
say ; think it was. 

Q. 21. In what direction did that tube go, perpendicular, ob- 
liquely, or how? 

A. Perpendicularly in the ground. 

Q. 22. Was there anything covering the ground there, or was the 
surface of the ground open and exposed ? 

A. Open and ae 

Q. 23. Describe the appearance of the ground from which this tube 
projected. 

A. Well, it was even and like the surrounding ground around this 
tube. 

Q. 24. Was there any pit or excavation in the ground that you 
observed around this tube? 

A. Not to my knowledge or recollection. 


A recess was here taken until 1.30 p. m. 
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Q. 25. Was there any obstruction to prevent a fair view of the 
tube and the ground immediately surrounding it? 
3214 A. No, sir. 
Q. 26. Did you see anybody about this pump at the time 
you saw it there; if so, who? 

A. To the best of my recollection, Hiram Adams and Chancy 
Buxton was there. 

Q. 27. Did you see any water pumped there? 

A. I did. 

Q. 28. By whom? 

A. Either Chaney Buxton or Hiram Adams; am not positive 
which was pumping. 

Q. 29. Did you have any conversation with either of these parties 
in reference to this well? 

A. I did. 

Q. 30. Can you tell which one of them ? 

A. I think both. 

Q. 31. Repeat the conversation you had there on that occasion 
about this well? 

A. I couldn’t repeat the words. I asked them what kind of a well 
they had there or means of getting water by way of engineering. 
Mr. Buxton replied it was a tube drove into the ground—pumped 
water from the bottom of the tube. 

Q. 32. Had you ever seen any well similarly constructed before ? 

A. Had not. 

Q. 33. You speak of having a wagon repaired there. Now, to 

‘what use had you prev iously put this wagon? 
3215 A. At Linden, Genesee county, where I lived before I came 
to Warsaw; used it for what I termed an express wagon, for 
gathering butter and eggs. 

Q. 34. Did you continue in the business of gathering butter and 
eggs after you came to Warsaw ‘ 

A. I did not. 

Q. 35. To what use or uses did you put this wagon after coming 
to Warsaw? 

A. After having — of it worked over I used itas a family wagon. 
I used it for my family wagon, riding about; it had two seats. 

Q. 37. Was this change effected at the time you had it repaired ? 

A. Yes, sir; at the time of the repairs. 

Q. 38. How many persons did your family consist of at that 
time? 

A. My wife and two children, aside from hired help. 

Q. 39. Can you tell about the time of year you saw this well 
there? 

A. I can, within 3 months; it was some time in summer 
months of 1860. 


Direct examination closed. 
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3216 Cross-examination conducted for complainants by S. B. 
BARTLETT : 


X Q. 1. Have you been subpeenaed as a witness in this case ? 
A. I have been notified some six or eight weeks ago that I would 
be wanted as a witness in this case, and several times since then. 
X Q. 2. My question was, Have you been subpcenaed as a witness 
in this case? Please answer directly, yes or no. 
A. I have received no formal subpar na. 
X Q. 3. Have you been paid anything for your services as a wit- 
ness in this case? 
A. No, sir. 
X Q. 4. Did you volunteer your services as a witness ? 
A. No, sir. 
X Q. 5. Were you ever sworn as a witness before ? 
A. Yes, sir. 
X Q. 6. How many times? 
A. Don’t know; can’t say. 
X Q.7. Can you tell something about the number of times—some- 
thing near? 
A. No, sir. 
X Q. 8. Have you not been sworn a great many times as a wit- 
ness ? 
A. Asa man of my age, very few. 
X Q. 9. In answer to my previous question you said you were 
unable to tell anything about the number of times. Now, are you 
now able to say a very few times? 
3217 A. For a man of my age, in a comparative sense—I mean 
that fora man of my age a very few times—a comparative 
few times. 
X Q. 10. Will you swear that you have not been sworn as a wit- 
hess In twenty different cases ? 
A, No. 
X Q. 11. You say that in 1860 you was in the employ of the rail- 
way company at this place; in what capacity did you act? 
I came here as freight and ticket agent, and wood agent to a 
certain extent—purehasing wood. 
X Q. 12. How long did you continue to act in that capacity? 
A. Five years and possibly 6. 
X Q. 13. Can you tell the month and year you ceased to act as 
agent ? 
A. I ceased to act as agent either on the first day of April or last 
day of March, either five or six years from April, 1860. 
X Q. 14. Can you tell positively which it was—either 5 or 6 vears 
after you commenced that you ceased to act as agent? 
A. I could not, without referring to the books of the office. I will 
say positively five years and possibly six. 
X Q. 15. Why did you cease to act as agent ? 
A. I resigned. 
X Q. 16. Was you requested by Mr. Boles, the superintendent, or 
any other officer of the company, to resign ? 
A. To the best of my recollection, I was not. _ 


1262 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


X Q. 17. Will you swear positively you was not? 

A. To the best of my recollection, [ was not. 
3218 X Q. 18. Did you understand my last question ? 
A..I do not know whether I did or not. 

X Q. 19. Will vou swear positively that you was not requested to 
resign by Mr. Bolles or some other officer of the company ? 

A. No; but I think I was not. 

X Q. 20. Will you swear positively that Mr. Bolles did not inform 
you that he had received a great many complaints about your dis- 
honest dealings at the depot’ ? 

A. He did not. 

X Q.21. What month of the year that you took this wagon to Mr. 
Buxton’s shop to be repaired ? 

A. One of the summer months; I can’t tell which. 

X Q. 22. Did you yourself take the wagon there ? 
think I did. 

X Q. 23. Do you swear positively that you did? 
do, to my best recollection. 

X Q. 24. What day of the week was it? 

A. Can’t say. 

X Q. 25. Did any one go with you? 

A. Can’t say. 

X Q. 26. Who did you first see whee you got to the shop? 

A. <ogk say. 

X Q. 27. Can you name any one that you saw on the occasion of 
your tid the wagon there ? 

A. Don’t think I could: I can name one or two, but could not tell 
which. 

X Q. 28. Had you ever been there previous to this occasion ? 

A. I think I had. 

X Q. 29. Had you ever had work done at their shops previous to 

that time? 
o219 A. Individually, I had not. 
X Q. 30. Had you, in company with any one else? 
No; I might & might not in company ; couldn’t say. 
Q). 31. Did you ever have work done there after that? 


e ~ 
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A. 
X ¢ 
A. As an individual, I had not. 

X Q. 32. Did you as an individual or anything else ? 

A. As company, I did. 

X Q. 38. For how long after that and how frequently did you 
have work done there as company as you state? 

A. I could not say. 

X Q. 34. Did you not have work done at the Buxtons for several 
years after taking this wagon there? 

A. I had a settlement with him a short time before I left the sta- 
tion, and after that I had no more work done there, to my knowl- 
edge. I had a little trouble in settling. 

X Q. 35. Was this settlement for work you had done from the 
time of the taking the wagon there up to the time of the settlement? 

A. To my best “know ledge, the settlement I had was for company 
work done after I had my wagon there. 
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X Q. 36. Did you and your brother carry on a farm during the 
time you were with the railroad company ? 
A. We had a farm that we hired worked. 
X Q. 37. Did you own horses and wagons? 
A. We had a pair of horses and a double wagon. 
3220 X Q. 38. At whose shop did you get your repairing done ? 
A. I couldn’t say ; my impression is that most repairing 
we had was done by Mr. Buxton, what we had to do; we did not 
have a great deal. 
X Q. 39. When were you next at Buxton’s shop after the occasion 
of taking this wagon there ? 
A. My nezt recollection is when I weut after the wagon. 
X Q. 40. How long was it after you took the wagon there? 
A. The precise length of time I cannot tell. 
X Q. 41. State, as near as you can, how long it was. 
A. Well, I will say from 4 to 6 weeks; that is my best impression. 
X Q. 42. Who went witk you on that occasion ? 
A. Was one of my hired men; it was either Lucius Hill or man 
by name of Parish; which one I couldn’t say. 
X Q. 43. Can you not tell positively which one it was? 
A. I could not. 
X Q. 44. How long did you remain at Buxton’s shop on this 
occasion ? 
A. Couldn’t say. 
X Q. 45. Can’t you tell something near the time? 
A. Not very; I can’t give you the length of time. 
X Q. 46. Who was the first person you saw when you went there? 
A. The first person I recollect of seeing was Chancy Buxton or 
Hiram Adams, at or near the iron well. 
3221 X Q. 47. Did you go into the blacksmith shop? 
A. Can’t say. 
X Q. 48. Did you take the wagon down from the paint shop before 
you went to the well? 
A. It was taken before. 
X Q. 49. Was Mr. Buxton and Mr. Adams there before the wagon 
was taken down from the paint shop? 
A. The don’t recollect of seeing them in paint shop when we took 
the wagon out. 
X Q. 50. What were they doing when you first saw them ? 
A. One or the other was pumping water; the other was standing 
near there—near the iron well. 
X Q. 51. Where were you at this time? 
A. I was hitching ontu the wagon or helping to hitch on the 
wagon. 
X Q. 52. Where did the wagon stand when you hitched onto it? 
A. It stood at the south side of the brick blacksmith shop, near 
the southwest corner, my best recollection, west of the roadway. 
X Q. 53. What kind of a pump was upon this tube you have tes- 
tified to ? 
A. Well, it was an iron pump; what I call a cistern pump. 
X Q. 54. Was it a pitcher-spout pump? 
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A. Couldn’t tell you; don’t know as I know what a pitcher-spout 
pump is. ; 
X Q. 55. How was it fastened on the tube ? 
A, Can't say; it was on top of the tube. 
X Q. 6. Was it a painted pump? 
A, Could not say; it was an Iron pump, 
XN Q. OT, How far above the ground was the pump? 
SII2 A. My best recollection would be from 18 inches to two 
feet——that is, the bottom of the pump. 
X Q. SS. How far above the ground was the top of the pump * 
A. It might have been from 14 to 1S inches further than the bot- 
tom of the pump. 
X\ Q. 59. What was the size of the tube? 
) A. 1 can’t say, because Lam not a mechanic. 
X Q. 60. What is your best judgement as to the size of it? 
A. An inch and a half to 2 inches, and might have been less. 
X Q.61. Did you pump any water from it? 


) A. Don’t think I did. 
X Q. 62. Did you see any pumped from it? 
A. I did, 


X Q. 63. Did you drink any of it? 
A. Don’t think I did. 
X Q.64. Where did you go to when you went from the shop ? 


| A. I think I went home; had no other place to go. : 
X Q. 65. Who else did you have any conversation with besides 


Adams & Buxton on that day ? 

A. I can't say. 
| X Q. 66. When did you next see a well like the one you saw at 
Buxton’s? 

A. I have seen so many since I could not say. 

X Q. 67. When was the next you recollect of seeing? 

A. Might have been a year or two after that; I think a man by 

the named of John West was driving the well. 
0223 X Q. 6S. Where was that being drove? 
A. Somewhere on South Main St., between the bridge and 
burying ground. 

X Q. 69. What is your best recollection as to how long it was from 
the time you saw the first well to the time you saw West putting 
one down? 

A. From two to three years. 

X Q. 70. Did you stop at the place where West was putting this 
well down? 

A. Think I halted somewhere on the roadside. 

X Q. 71. Did you halt for the purpose of seeing him drive the 
well down ? 

A. I think I did. 

X Q. 72. Did you talk with any one then in reference to it? 

A. Can’t think ; if I did, don’t recollect what I said. 

X Q. 73. Who was there engaged in putting it down besides West, 
if any one? 

A. Can’t say. 
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X Q. 74. What vear was that? 

A. It must have been 1863 or 1864; two or three years after the 
summer of 1860; have seen a great many wells drove since then. I 
am only swearing in regard to my impressions about it; it might 
have been longer. 

X Q. 75. Where were vou going on this occasion ? 

A, Could not say. 

XN Q. TG. Were vou alone? 

A, Cant say, 

X Q. 77. Were you ever on the Buxton premises after the time 
you got this wagon? 

A. Yes. 

X Q. 7S. When next after the time you got the wagon ? 

A. Can't say. 
224 X Q. 79. State as near as you can. 

A. The year I was pressing hay at Fargo’s barn | was 
there quite often; I bought my sticks there. 

X Q. 80. What year was that you was pressing hay ? 

A. I can’t say without referring to my books; it was after I 
moved into the village. 

X Q. 81. Had you been there between the time and you got the 
wagon and the time you were pressing hay ” 
A. Can’t tell positively, but think I had. 
X Q. 82. How many times ? 
A. Can’t say. 
X Q. 83. When was your attention of late first called to the sub- 
ject of tnis well? 
A. From one to two years ago. 
X Q S84. Who called your attention to it? 
A. Can't say positively. 
X Q. 85. You say you were notified you would be wanted to tes- 
tify here; who notified you? 
A. C. T. Bartlett. 
X Q. 86. Previous to his notifying you, had he told you what he 
wanted you to testify to? 
A. No, sir. 
X Q. 87. Had you told him what you would testify to? 
A. Not in any form as to a witness; had talked with him on 
the subject of driven well. 
X Q. 88. Have you talked with ei-her of the Buxtons in regard 
to this well? 
A. I have, with one of them. 
3225 X Q. 89. Which one? 
A. 'T. H. Buxton. 
X Q. 90. When did you first talk with T. H. Buxton? 
A. Since this examination commenced. 
X Q. 91. How long ago? 
A. From four to six weeks; maybe eight. 
X Q. 92. Have you heard any portion of T. H. Buxton’s testi- 
mony? 
A. Yes; I heard him cross-examined to-day. 
159—16 
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X Q. 93. Is to-day the first you have heard of 'T. H. Buxton’s testi- 
mony? 

A. I think it is, to notice it. 

X Q. 94. Where were you when you talked with T. H. Buxton 
about the well ? po 

A. In his place of business. 

X Q. 95. Was it after he had been partially examined ? 

A. Yes: it was. 

X Q. 96. Did he tell you what he had testified to? 

A. No, sir. 

X Q. 97. Have you had any talk with Mr. C. C. Buxton or Mr. 
Adams with reference to this well? 

A. No; not about the well, but about the time they had been 
kept on the stand as witnesses. 

X Q. 98. Do you recollect of there being meetings held here in 
this place for the purpose of forming an association to defend suits 
for the purpose of collecting royalty on the driven well? 

A. I recollect hearing there was a meeting; I was not present. 


3226 X Q. 99. Did any of the persons who had wells talk with ” 
you on the subject of payment of royalties? 

A. Yes. 
X Q. 109. Did they advise with you in reference to the pay- 

ment of royalties ? 
A. No; not professionally. r 
X Q. 101. Did they in any other way than professionally ? 
A. Yes. 
X Q. 102. Are vou a professional man ? 
A. No; not legally. | 
X Q. 103. Have you been engaged for several vears in practicing 

law in justice court in this place ? | 
A. Yes. 


X Q. 104. Have you practiced quite extensively here ? 

A. Yes; all I could get. 

X Q. 105. For how many years have you been so engaged in 
trying suits here? 

A. Ten to twelve years. 

X Q. 106. How many suits do you recollect of trying since you 
have been here ? 

A. Can’t say; several hundred. 
* X Q. 107. Will you swear that you have tried one hundred ? 


(per os -—&, - 


A. No. 
X Q. 108. Will you swear to fifty ? 
A. Yes. 


X Q. 109, Did you know before you were sworn here what you 

were to testifv about ? 
A. Yes. 
3227 X Q. 110. Of whom did you purchase this wagon vou have 
testified to? 

A, Charles Kindall, Jr 

X Q. 111, When ? 4 

A. 1897. 
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X Q. 112. What did you do with it? 

A. Sold it to William Moore; can’t tell time; 10 or 11 years 
ago. 

X Q. 1138. During the time you have been in Warsaw have you 
at different times assisted in furnishing evidence in actions in the 
county and supreme courts ? 

A. Only in eases I call my own. 

X Q. 114. Do you mean cases in which where you were a party ? 

A. No, sir; cases that have been brought to me for me to select 
the att’y. 

X Q. 115. Have you not assisted in furnishing evidence in cases 
of which you knew nothing about until they were commenced ? 

A. No. 

X Q. 116. Will you swear to that positively ? 

A. No. 

X Q. 117. How many wells did you see on the Buxton premises 
when you got the wagon ? 

A. One. 

X Q. 118. In speaking of company work you had done at the 
Buxtons to what company do you refer? 

A. I1& V. 0. Warren—myself and brother. 

X Q. 119. Are you a man of considerable means ? 

A. No, sir. 
32274 X%Q. 120. Are you a man of very limited means? 
A. Yes, sir. 

X Q. 121. Did you not have this wagon repaired several times 
after the time spoken of by you, when it was reseated and painted ? 

A. No; except setting the tire. 

X Q. 122. At what place was the tire set ? 

A. I can’t say. 

X Q. 123. Was it not at Buxtons’ ? 

A. Can't say. 

X Q. 124. Have you no recollection as to where the tire was set? 

A. Yes, sir; it was at this shop on Genesee St.; don’t know 
who kept it. 

X Q. 125. How many times did you have the tire set after it was 
repainted at Buxtons’ ? 

A. Have no recollection of but once. 

X Q. 126. Will you swear positively that you did not have repairs 
done-on that wagon at Buxtons’ shop after the time when it was 
painted and reseated ? 3 

A. No; but think not. 

X Q. 127. During the 35 years of your acquaintance with Buxton 
how frequently were you at his shop’ 

A. Can't say; not often. 

X Q. 128. Can’t you state something near the number of times? 

A. No, 


Cross-examination here closed. 


SVZVS Q. 1. You say that you sometimes try cases in justices’ court ; 
now, in trying cases, what success have you bad among the 
regular attorneys; how often do you succeed ? 
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A. About half and half. 
Q. 2. You have tried cases against counsel who have cross-exam- 
ined you, have you not? 
A. I have. 
Q. 3. How often have you succeeded ? 
A. About nip and tuck, I guess. 
Q. 4. Have you any interest whatever in this suit? 
A. None. 
Q. 5. Do you know the parties? 
A. Don’t know them ; never heard of them. 
Q. 6. You spoke about C. T. Bartlett asking you to be a witness; 
did he tell you there was a commissioner to examine you, with 
others ? 
A. He did. 
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The examination of this witness here closed. 


(Signed) JABEZ B. WARREN. 
Subscribed and sworn before me— 
(S’g’d) KE. M. BARTLETT, 
Notary Public. 


(Here follows diagram marked p. 3229.) 


3230 Burrao, Dec. 14, 1864. 
Brass Foundry, Mr. H. E. Adams, 

Bought — F. Calligan, ‘manufacturer of portable steam engines, 
beer and cider pumps, leather, rollers, pinchers, dies, &e. All 
kinds of repairing promptly executed. Shop, corner Washington 
& Perry streets. 
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F. CALLIGAN, 
By J. W. NORRIS 


| U.S. revenue stamp, D. C.*Dee. 14, 1864. 28. ] 


Comp. Ex. No. 1 Warsaw, N. Y., (s'g’d) E. W. Bartlett, notary 
public. 


(Endorsed :) Driven well. Coligan bill for repairs on engine to 
H. E. Adams. 


0237 Moskrs T. ToLiMAN, being called and sworn on the part of 

the defendant and being duly sworn, testified as follows in 
answer to questions put to him by the counsel acting for the de- 
fendant: 


Q. 1. State your name, age, residence, & occupation. 
A. My name is Moses T. Tollman; my age is 67; I reside in 
Preble, Cortland Co., N. Y.; my occupation is farming & milling. 
Q. 2. How long have you resided in Preble? 
A. Since the lst of March, 1851. . 
Q. 3. Did you know Wm. E. Tollman during his lifetime? 
A. I did. 
Q.4. Was Wm. E. Tollman your brother? 
A. He was. 
Q. 5. In the year 1859 did Wm. E. Tollman own a farm adjoin- 
ing or near a farm you then owned in the town of Preble ? 
A. He did; the farms were adjoining; the two houses in which 
we lived were about 16 rods apart. 
3235 Q.6. In the year 1859 do you know of your said brother 
making a driven well, so called, upon his said said farm 


which you have described ? 


A. I do. 

Q. 7. Describe the tube or pipe that was used in the construction 
of the said well, if you have any knowledge thereof, and when you 
first saw the said pipe. 
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Ans. The pipe was made of inch & a quarter gas pipe ; 
3239 the bottom an of the pipe was battered up so as to nearly 

close the hole, and for 12 inches or a little over holes were 
drilled or punched in or through the sides of the pipe. There was 
a considerable many holes. The pipe was sdataaile about 5 feet 
long. I first saw the pipe in the summer of 1859. I saw it before 
it was put in and after it was put in. It was in the possession of 
Wm. E. Tollman, my brother, at Preble, on his farm. 

Q. 8. State hew you remember that you first saw the aforesaid 
pipe mn the summer of 1859, giving briefly your reasons therefor. 

Ans. I know he, Wm. E. Tollman, put it down before he rented 
his farm, and I have it on my book that the next year I sold grain 
to the man to whom he rented his farm; his name was Klock; he 
came from Tully—Ezekiah Klock. I sold him this grain in 1860. 
In 1859 the Methodists had a camp-meeting on my farm. I have 

the date on my books, & the well was put down that summer 
3240 previous to the camp-meeting. The camp-meeting was in 

September, I think. I have no other means of fixing the 
date. 

Q. 9. State, if you know, whereabouts & in what place this well 
was put down by your brother. . 

Ans. It is hard to describe any particular place. It was in the 
fields, near the corner of 3 fields. He put it on there so — to have 
the water to all the fields. It was low ground and dry, and a very 
slight ravine or hollow. 

Q. 10. Were you present or did you see this well constructed ? 

A. I was not there when it was put down. 

Q. 11. Were you present during any of the time in which the said 
well was put down ? 

Ans. I was not there during the operation of putting it down. 

Q. 12. How soon after the well had been put down did you 

see It? 
3241 Ans. I can’t give the exact time. It was within a few days. 
It was within less than a month. 

Q. 138. Describe what you saw about the well, pipe, pump, and all 
other things vou observed about it when you first saw it after its 
construction, 

A. A well was dug 12 or 14 feet & stoned up; then this pipe was 
inserted in the ground, in the bottom of this dug well. The upper 
end of this pipe was about 18 inches above the bottom of the dug 
well; then there was a pump attached to the upper end of this pipe— 
a suction & foree pump; then there was a lead pipe run from this 
force pump to a short distance above the surface of the earth. The 
pump was operated by a rod extending from a windmill over the 
well, extending down to the pump. This rod operated the piston 
or plunger & forced the water up through and out of the lead pipe at 

the surface. 
3242 Q. 14. State the condition of the dug well in the bottom of 
which this pipe was inserted, as testified to by you. 

Ans. It was left level & dry as need be. No water was visible ex- 


cept what was pumped up. 
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Q. 15. State whether or not the earth was against the sides of this 
pipe inserted in the bottom of the dug well or pit you have testi- 
fied to. 

A. It was. 

Q. 16. How long was this well made by this pipe and pump used, 
as you have testified to, in use or operation ? 

Ans. About 3 years, & then the wind blowed the wings off of the 
windmill. How it was used after that I can’t say, for my brother 
sold the farm a short time after that. He sold his farm in "64. 

Q. 17. What was the water used for which was pumped up by 
this windmill? 

A. Principally for watering stock. 
$243 Q. 18. State whether or not this well continued from the 
time of its ccnstruction to the destruction of the windmill, as 
testified to by you, to furnish an abundant supply of water. 

A. I could not say as it would furnish an abundant supply. It 
only run when the wind blew. When there was wind enough to 
run the mill there was a good supply of water. 

Q. 19. Describe the vessel or receptical into which the water ob- 
tained by this well was emptied or discharged. 

A. In the first place there was made an excavation or basin about 
10 feet in diameter & 12 or 14 inches deep, made of water lime— 
bottom & sides made of stone—& from that he had a pipe ex- 
tending to a trough outside, so that this reservoir would fill the 
drough, and when the cattle drank from the trough & lowered the 
water it would flow from the basin. 

.  Q. 20. State, as near as you can, how many head of cattle 
3244 obtained water supplied from this well. | 
A. I couldn’t tell exactly. He had sometimes more and 
sometimes less. He used to have from 12 to 15 head; sometimes 
more. 

Q. 21. Describe, as near as you can, the pump used in this well, 
giving its size, construction, and all other details which you re- 
mem ber. 

Ans. The pump was small, probably about 2} to 3 inches in diam- 
eter and 6 to 8 inches in ling-h. I think it was made of copper & 
brass. It was a suction & lift. The discharge pipe was on the 
top & the suction pipe on the bottom. 

Q. 22. State whether or not this pump was attached or connected 
directly to the top of the pipe inserted in and projecting from the 
bottom of the me as you have testified to. 

A. It was. 
3245 QQ. 23. How far did the tube or pipe project down into the 
earth from the bottom of the dug well or pit deseribed by you ? 

A. According to the length of the pipe, it was 34 feet in the ground. 
The pipe was 5 feet long, .& 18 inches of it was above the bottom of 
the dug well. 

Q. 24. State whether or not your brother, Wm. E. Tallman, in any 
way attempted or tried to keep this well so made by him, as you 
ee to, a secret: among his neighbors or the people of 

reble. . 
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Ans. He did not. 
3246 Q. 25. Could any one who desired view this well, so made 
by your brother, during the time while it was in operation ? 

A. There was nothing in the way. 

Q. 26. State whether or not at the time when it was made and 
afterwards when in operation there was a good deal of talk in the 
neighborhood about the same, and as to whether or not it excited 
the curiosity of the people in that vicinity, so that many came to 
see it. 

A. It was quite a novelty & quite a good many went to see it 
while in operation. 

Q. 27. State whether or not if you know where the pipe or any 
part thereof used in the construction of said well is now. 

A. Ido. It is in this office now. I now hold a pipe in my 

hands. 
3247 Q. 28. Is the pipe which you now hold in your hands a 
part of the pipe which was inserted in the bottom of said 
dug well or pit, as you have testified ? 

A. It is. 

Q. 29. What has become of the other part of it ? 

A. I used it myself. I cut it off. A portion of it I cut off and 
made a coupling for a land roller. I used what was taken off of it 
myself. The part remaining is 20 inches long. It is perforated 10} 
inches from the bottom up. 

Q. 30. State why you know the pipe you hold in your hand was 
the one used in the construction of the said well by your brother. 

A. He, my brother, showed it to me before he put it down. 
3248 &. 31. Do you now identify the pipe you hold in your hand 
as the one shown to you by your brother, as you have testi- 

fied, and used in the construction of said well ? 

Ans. I do; I identify it as the one. 

Q. 32. Did you let Irving H. Palmer have the pipe which you 
hold in your hand in the winter of 1878 & 9 to have it photo- 
graphed ? 

A. He asked me for it & I told him he could have it ; I afterwards 
got it. 


The pipe which the witness holds in his hands is here delivered 
to the notary to be kept by him during this examination. 


Q. 23. What was the diameter of this dug or open well in which 
this pipe was inserted ? 

A. I couldn’t tell the exact size; it was large enough to leta 
ladder down & to go up and down at will. 

Q. 34. State, if you know, when the dug well, in the bottom of 
which this pipe was inserted, was dug. 

A. My best knowledge — it was the year hefore—the year 
0249 1858; I would not be positive ; it might have been the spring of 
1859 ; I think in 1858. 

Q. 35. State whether or not you were in the habit of going down 

into the dug well or ever did go down into the dug well to see the 
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operation of the ee attached to the top of the tube or pipe in- 
serted in the bottom of said well, as testified to by you. 
3250 Question repeated to witness. 
Ans. I have been down in the well two or three times. 

Q. 36. When did you first go down in said dug well, as testified 

to by you in in the last answer? 
Ans. I can’t tell when I first went down. 
3251 Q. 37. State, as near as you can recollect, how long it was 
after the tube well in the bottom of the dug well was con- 
structed before you went down into the said dug well. 

A. It was a short time after; the number of days I can’t tell. It 
was less than a month. 

Q. 38. Whenever you saw this dug well was there any water visi- 
ble in the bottom of it? 

A. Not to my knowledge. 

Q. 39. Do you know anything of the nature of the soil or earth at 
the bottom of the said dug well? If so, state what kind of soil it is. 

A. It was gravelly. 

Q. 40. State whether or not you are posative that this tube or pipe 
well described by you, constructed by your brother, Wm. E. Tall- 
man, dec., was so constructed previous to the breaking out of the 

war, in 1861. 
3252 A. Iam. 
Q. 41. When did your brother, Wm. E. Tallman, deceased, 
dispose of his farm adjoining you, as testified to by you? 

A. In 1864. He gave possession that spring. 

Q. 42. At the time you went down into this dug well, as testified 
to by you, was the earth in the bottom of said well surrounding the 
tube inserted therein close up to & in contact with the outside sur- 
face of said tube or pipe? 

Ans. It was. 

Q. 43. What was the diameter of the lead pipe used as a discharge 
pipe to said pump, as testified to by you ? 

A. It was what they usually call a half-inch pipe, inside measure; 
outside, # of an inch. 


The proceedings were here adjourned to 9.30 a. m., Feb. 6, 1880, 
by censent of parties. 


3253 Fepruary 6, 1880—9.30 a. m. 
Parties appeared pursuant to adjournment. 


Examination of Mosrs T. TALLMAN resumed: 


Q. 44. When did you examine your account books as to the grain 
you sold Ezikiah Klock in 1860? 

A. I think the first time my attention was called to it was about 
4 years ago; that is the best of my recollection of ‘it. 


Direct examination closed. 


At the close of the direct examination of the witness as above 
complainants’ counsel state that on the hearing or trial of this 


160—16 
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3254 action complainants will insist on excluding the whole of said 

testimony, for the reasons entered before the witness was 
sworn as above set forth, at folios —, and that he will now cross-ex- 
amine only conditionally upon the admission of said evidence 
against their objection here raised and to be insisted on on the hear- 


ing. 


Witness, being cross-examined by Mr. Goopricn, counsel for com-. 
plainants, in answer to questions put to him, testified : 


Cross-Q. 1. When and where did your brother, Wm. E. Tallman, 
died ? 

A. He died February 22, eighteen hundred and seventy-eight, at 
Syracuse, where he then resided, and had for a little over a year. 

C. Q. 2. He had a family, had he? 

A. Yes; a wife; he had no children. 

» Q. 3. What was his age at death? 

A. He was about 64 years old. 

C.Q. 4. When did he & family remove off of his farm in Pre- 
ble, spoken of in your direct. 

A. In the fall of 1864—in Sept. or Oct. 
3259 C. Q. 5. How long had he resided upon that farm ? 

A. I could tell by reckoning up; between nine & ten 
years; if he had staid till spring it would have been 10 years. 

C. Q. 6. How large was that farm of his? 

A. I couldn’t tell exactly ; to the best of my knowledge it was 
230 acres; it was not so large at first; it was 120 acres; after that 
he bought 80 acres more; that was three or four years after ; I came 
onto my farm M’ch Ist, 1851; then in about two years he bought 
his farm ; then in about two years he bought his farm ; in the spring of 
1854 he moved onto his farm and continued to live there until 1864. 

C.Q. 7. Was his farm partly on the flat land on the usual level 
with the river there and partly on the hillside adjacent to the river, 
or was it all on the flat land ? 

A. It was all but a small portion of it on the flats. 

©. Q. 8. About how much above the river was the surface of the 

flat land you speak of elevated ? 
3256 A. It would vary from 10 to 25 feet above the general level 
of the river. 

C. Q. 9. Your farm was about the same size and character of land? 

A. I had 200 acres, & mine was all on the flat. 

». Q. 10.. How long have you lived on your farm ? 

A. Twenty-eight years last March 29—next March. 

C. Q. 11. You have had a family during all this time, have you? 

A. Yes, sir; a wife & 4 children. 

C. Q. 12. How far are these 2 farms you speak of from Cortland 
village, in Cortland Co., N. Y.? 

A. Between 9 & 10 miles; we always call it 10 miles. 

C. Q. 13. Have you been in the habit of being frequently in the 
village of Cortland during your residence on your farm, & accus- 
tomed to do business there? 
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A. I have been to Cortland a quite a number of times ; sometimes 
to court & sometimes to trade; have been there visiting. 

C. Q. 14. State about the average number of times a year you 

came to Cortland. 
3257 A. I don’t think it would average over twice a year; some- 
times not more than once a year, and sometimes six; I don’t 
think during the 28 years I have been there over 60 times. 

C. Q. 15. Was your brother Wm. in the habit of being in Cort- 
land village while living on his farm less or more than yourself? 

A. I couldn’t tell whether he was there oftener than I was or not; 
for the first 3 years after he came onto the farm I was in Steuben 
Co. during the summers. 

C. Q. 16. You were in the Seuth in some one or more of the years 
mentioned building a plank road, were you not? 

A. No; but I was in Steuben Co., in the State of New York, 
building plank roads during the 2 or 3 years of which I have already 
spoken. 

"C Q. 17. You have spoken of Ezekiah Klock in your direct. 
How long have you known him & where does he now live? 

A. I knew him about 5 or 6 years before he left this State; think 

it was 6 years; he moved to Virginia; he now lives in Maryland, as 
I am informed. 

3258 C. Q. 18. Where did he live when you first became ac- 
quainted with him? 

A. At Tully, Onondaga Co., N. Y. Tully adjoynes Preble on the 
north. 

C. Q. 19. How long did you know him while he lived in Tully ? 

A. I think about one year. 

C. Q. 20. Are you at this time able to state whether it was one or 
two years that you knew him in Tully? Please answer directly. 

A. No; I couldn’t say whether it was 1 or 2. 

C.Q. 21. Are you prepared, Mr. Tallman, now to testify that Klock 
did not live in Tully, after you became acquainted with him, for 
more than 3 years? Please answer directly. 

A. No. 

C. Q. 22. Can you give the year of his removal out of the State 
so as to be certain that it was that year? If so, give it. 

A. I can’t give the exact year. 

C. Q. 23. Give the year as nearly as you are able. 

A. I couldn’t tell; I have no memorandum. I could get at it 

within 2 years if I was at home. I mean by that I boughta 
3259 mill of him & his brother-in-law—no; I am mistaken; I 

bought it of the man he sold to. His brother-in-law was 
Andrewson Fransisco. Klock & his brother-in-law, Fransisco, built 
the mill—a saw mill, it —. My son-in-law bought the mill of Au- 
gustus Haynes. 

C. Q. 24. How far from your farm was this saw-mill spoken of? 

A. The saw-mill was built on my farm. I gave them a deed of 
the land—an acre or two—-fora mill-yard. This mill is run by 
water from the river. 
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C. Q. 25. State the year, as near as you are able; the year the mill 
was built. 
3260 A. I can’t fix the year here; as near — I can make it out 
it was in ’66 or ’67; it might not be as late as that. 

C. Q. 26. Was it after or before Klock worked your brother Wm.’s 
farm, as you have stated ?” 

A. It was after. 

C. Q. 27. Are you sure of that? 

A. I am, for before there was no saw-mill there. 

C. Q. 28. Where is Francesco ? 

A. He lives in Preble village. 

C. Q. 29. Where is Augustus Haynes? 

A. He is dead. 
3261 C. Q. 30. Is this dug well on your brother’s farm still in use? 
A. I can’t say; I have not been there in 10 years, I don’t 
think. 

C. Q. 31. How far was its location from your home, in rods, do 
you think? 

A. A hundred & sixty rods, I should think ; it might vary a little 
from that. 

C. Q. 32. A windmill erected at the well would be visible from 
your house & farm, would it not? 

A. It would be from a good share of the farm; whether it is in 
sight of the house or not,I can’t say; there are buildings in the 
range of the house & that. 

C. Q. 33. Are you able to say whether or not there is any wind- 
mill standing & in use at the present time at the well in question? 

A. There is not any there now. 

C. Q. 34. For how many years past can you say there has been no 
windmill there? 

A. I can’t say exactly; I should say about 10 years; may be 

more. 
3262 C. Q. 35. How long is it since the windmill has been in use 
there ? 

A. I don’t think it has been running since 1863. It stood up 
there with 3 wings to it for a sort of monument for some years; 
whether it was taken down or blown down I can’t say. 

C. Q. 36. Are you able to state positively that the windmill there 
was not used for raising water from the wel! as late as in the year 
1864? Please answer directly, yes or no. 

A. It was not used as late as that. 

C. Q. 37. Are you able to state and do you state the precise year 
and time of year when its use was discontinued ? 

A. I can’t state the precise time nor the precise year. 

C. Q. 39. Do you know what has become of the windmill? 


A. I do not. I have not seen it since it was taken or blown. 


down. 


C. Q. 40. How far from you did Klock live while he was residing. 


in Tully, from the time of your first acquaintance with him, as you 
have stated ? 

A. By a direct line it was 7 miles, but by the road it was 8} 
miles. 
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3263 C. Q. 41. What was his business while living in Tully? 
A. He was called a dairyman or farmer. He run a large 
dairy. 


The proceedings here adjourned for dinner until 1.30 p. m., at the 
same place. 


1.30 p. m.—Parties met pursuant to adjournment, & examination 
of Moses T. TALLMAN proceeded : 


C. Q. 42. You have produced here a section and lower part of the 
pipe which you say was inserted in the bottom of the dug well on 
your brother’s farm you have spoken of. State, now, where you 

ot it. 
: A. My brother brought it to my place, with other things, when he 
moved away. 

C. Q. 48. What other things? State generally. 

A. A quite a large quantity of old iron, harrows, bureau, ward- 
robe, and such like things—more than two wagon-loads of things— 
he didn’t want to take to Syracuse. 

C. Q. 44. When were these things left with vou ? 

A. In the fall of 64, when he moved off of his farm. 

C. Q. 45. Was that the time of his removal to Syracuse ? 
3264 Ans. Yes, sir; that is the Ist time he moved there. He 
left Syracuse after that and went to Phelps & again returned 
to Syracuse, and from there he moved to Homer and took care of 
Mr. Barber, and stayed there 2 or 3 years; then he moved back to 
Syracuse & stayed there untill he died. 

C. Q. 46. When was your attention first called to this section of 
pipe here ee as having any claimed significance with the 
driven well, so called, and its alleged invention or discovery by 
Colonel N. W. Green? 

A. I think about 4 years ago. 

C. Q. 47. Are you able to state the time more exactly ? 

A. I don’t think I can. 

C. Q. 48. Can you state now the year when your attention was so 
called to it, so as to be sure & posative ? 

A. I can’t say any more definitely than I have. | 

C. Q. 49. Can. you state the very year, so as to name the year in 
which it occurred posatively & certainly? Please answer directly, 
yes or no. 

A. No. 

C. Q. 50. Are you able to state so as to be certain as to the 

3265 time, within 2 years of the actual time; or, in other words, 

can you name any 2 years in one or the other of which you 

will say posatively that your attention was first called to the signifi- 

cance of this section of pipe in the connection as stated? Please an- 
swer directly, yes or no. 

A. Yes. 

C. Q. 51. Name those years. 

A. In 1875 or 1876. 

C. Q. 52. In what season of the year? . \ 
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A. It was in the latter part of the summer season. 

C. Q. 53. By whom was your attention so called to it? 

A. My brother Wm. came up there; another man came with him ; 
I am trying to recollect who it was. 

C. Q. 54. Where did it occur? 

A. At my house. 

C. Q. 55. State, to the best of your knowledge, who this “ other 
man” was. 

A. I can’t remember who it was. 

C. Q. 56. Was it previous to your having cut off a portion of the 
tube to be used in a land-roller, as you say you did? 

A. It was not previous, but after I had cut the pipe off. 
3266 C. Q. 57. How long after you had cut off the pipe for the 
land-roller was it that your attention was first called to the 
matter above stated ? 

A. About four years; I had cut off two pieces previous to that 
second time when I fixed the land-roller; I cut off 3 different pieces 
at 2 different times. I cut off the first two pieces two or 3 years 
before I cut off the last; I don’t remember what use I put the first 
pieces too. 

C. Q. 58. Did you or not, when your brother and the “ other man ” 
called, as you have stated, part with this section of the pipe here 
produced to them or either of them, or did you still retain it? 

A. I still kept the pipe. 

C. Q. 59. Who next called your attention to the claimed signifi- 
cence of this piece of pipe in its connection with its discovery or in- 
vention by Green of the driven well? 

Ans. His name was Blanchard ; he lives at Cortland. 
3267 C. Q. 60. When, as near as you can state? 

A. That was 3 years ago last fall, as near as I can remem- 
ber; in cider-making time. 

C. Q. 61. Did you exhibit to him this piece of pipe? 

A. I did. 

C. Q. 62. Who next called your attention to the significence of 
this pipe in the connection above stated? 

A. This same man Blanchard came, the same fall, with another 
man with him by the name of Parsons. 

C. Q. 63. Who next called your attention to it? 

A. Mr. Suggett & Mr. Palmer; Mr. Suggett is the defendant’s 
counsel; no, | am mistaken; Mr. R. H. Duell, of Cortland, called 
before they did; it was the same year that Blanchard called there 
in the fall, about 3 years ago; I showed the pipe to him, and I 
showed it also to Suggett & Palmer, and they, Suggett and Palmer, 
took it away with them and kept it four or six weeks; I then sent 

by Mr. Crowfoot and got the pipe back. 
3268 C. Q. 64. Returning now to the dug well on your brother 
Wnm.’s farm, spoken of, what do you know as to when & by 
whom it was put down? I mean the well, before the pipe men- 
tioned was used in it. 


A. It was put down by my brother Wm. in the year 1858 or 1859. 
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C. Q. 65. Are you able to state in which of these years the well 
was put down? (Meaning the dug well.) 

A. My impression is it was in 1858. 

C. Q. 66. Are you prepared to swear posatively it was not in 1859? 

A. I am not.’ 

C. Q. 67. Are you able to say in what season of the year it was 
put down? 

A. It was put down in the summer season. 

C. Q. 68. Was it used with the windmill for raising the water 
from the well, for stock or otherwise, for some period prior to the 
insercion at the bottom of the tube you have spoken of? 

A. It was not. 

C. Q. 69. Wasn’t the windmill put up the same year this dug 
well was put down? 

Ans. I can’t say that it was. 
3269 C. Q. 70. Will you testify that the windmill was not put 
up by your brother the same year and the same season of 
the year that the dug well was put down ? 

A. It was not the same season of the year. 

C. Q. 71. Again I ask whether you will testify posatively that the 
well was not put down and the windmill erected both in the same 
year? Please answer directly, yes or no. 

A. I will not be posative. 

C. Q. 72. Do you know who your brother got the windmill of, or 
who made it or put it up for him? 

A. I don’t know of whom he got it; know it came from Mass. 

’. Q. 73. Who assisted in putting it up, do you know? 

A. Abram H. Van Denberg. He lives at Preble. 

C. Q. 74. Who assisted in digging the dug well, if you know? 

A. I could not tell. 

C. Q. 75. Was it stoned up from bottom to top at the same time 
it was put down ? 

A. It was stoned up from bottom to top the first time I saw 


= 


it. 
3270 C. Q. 76. How long was that, do you know, after this dug 
well had been put down ? 
A. It was a short time; I couldn’t tell how many days; it might 
have been a week or more, but not a great while. 
C. Q. 78. Will you testify that it was to exceed 90 days? 
A. It would not exceed 90 days or half that. 
C. Q. 79. Who was there with you on that occasion, when you first 
saw the dug well? 
A. I think I went with my brother Wm.; I don’t remember any- 
body else. 
C. Q. 80. Was there a pump in this dug well at that time? 
A. There was. 
C. Q. 81. What kind of a pump? 
A. What they call a pitcher pump, cast-iron, ordinary kind & 
size. 
C. Q. 82. What object had you in going over there at that time ? 
A. Nothing more than curiosity. ; 
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C. Q. 88. Was the windmill then erected there ? 

A. Not at that time. 

C. Q. 84. Then the pump was operated by hand, was it ? 

A. Yes, sir. 
3271 C. Q. 85. Was the pump above the surface, with a pipe 
running into the well ? 

A. It was; they had a lead pipe, attached to the pitcher pump, 
extending into the well, I think. 

C. Q. 86. Don’t you know where this pitcher pump had been got 
by your brother ? 

A. I do not; it was apparently a new pump. 

C. Q. 87. Did you at this first time you went to this dug well go 
down into the well yourself? 

A. I believe not. 

C. Q. 88. How long was you there about the well at this time ? 

A. A short time. 

C. Q. 89. Can you say whether or not at that time you looked or 
attempted to look down into the well to its bottom; and, if you did 
so, whether or not you were able to see there was any water at 
the bottom? Please answer as directly as possible. 

A. I don’t think I attempted to look into the well. 

C. Q. 90. Are you able to fix by any means the precise year in 
which you made this your first visit to the dug well, so as to swear 

positively the year? 
O272 A. I can’t answer any more definite than I have ; it was in 
. 1858 or 1859. I can’t tell which. 

C. Q. 91. How long after your first visit to the dug well was it be- 
fore you went there the second time ? 

A. I can’t tell. 

C. Q. 92. Was you there again after your first visit & before the 
windmill came and was erected ? 

A. Yes, sir; I was frequently there. I used to pass right along 
by there in the lots; how many times I can’t tell. 

C. Q. 93. To whom did your brother sell and convey his farm ? 

A. To Walter & John Kline, by contract for a deed. 

C. Q. 94. How long did they hold it? 

A. ‘Twoor 3 years; I think only two years. 

C. Q. 95. Are you confident they held it for two years ? 

A. lam. I think it was not as much as three years; pretty 

positive it was only two. 
3273 C. Q. 96. Your brother’s contract was made with Kline at 
what time ? 

A. In the winter of 1863-4. They took possession of the lands & 
mills in March or April, 1864. They occupied it 2 years, I think. 
They left there in the spring of 1866, I think; they sold to Elijah 
Stanton & assigning the articles to him, & on that my brother con- 
veyed to Elijah Stanton. 


By mutual consent of the parties the further taking of testimony 
herein is adjourned, to be resumed (on condition) that the time now 
jimited to the deft. to close his proofs in this case shall be, and is 
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hereby, extended five days beyond the present limitation. The 
same to be resumed at Homer, Cortland Co., N. Y., at the office of 
Franklin Prince, on Wednesday, the 11th day of February, 1880, at 
10 a. m. 


M. GOODRICH, 
& L. HURBUT, 
Counsel for Complainants. 
JOHN W. SUGGETT, 


Counsel for Def ’t. 
EDWARD 8S. MORE, 
Notary Public. 
0274 LAW OFrFice OF FRANKLIN PIERCE, 


Homer, CortTLAND Co., N. Y., 
Feb. 11, 1880—10 o’clock a. m. 


The defendant duly appeared by his counsel, John W. Suggett; 
the complainants do not appear, either in person or by counsel. 


Witness, Moses 'T. Tallman, presents himself for cross-examina- 
tion. 


At 11.15 the Hon. Milo Goodrich appears, and the cross-examina- 
tion of Mosrs T. TALLMAN is here resumed : 


C. Q. 97. How many interviews have you had with Mr. R. H. 
Duell in respect to the significence of this section of pipe that you 
present here before the notary ? 

A. I think he has spoken to me two or 3 different times; the one 
when he came up there was the most important interview. 

C. Q. 98. When was this second interview which you had with 

him on the subject ? 
3275 A. I think he spoke about it on the cars—I was coming 
from Syracuse—this last November. 

C. Q. 99. When was the third? 

A. It was last Thursday morning, in the Barber block, in Homer. 

C. Q. 100. How many different interviews have you had on this 
same subject with Mr. Suggett, the counsel here, or with Mr. Irving 
H. Palmer? 

A. That I can’t tell positively, how many. 

C. Q. 101. Tell, as near as you can, how many. 

A. Three or four times he has spoken of the pipe before the ex- 
amination commenced. 

C. Q. 102. Where was the Ist interview, & when ? 

A. At my house, a year ago last winter, I think; that was the 
first time I saw Mr. Suggett ; Mr. Palmer was with him. 

C. Q. 103. When & where was the next with one or both of them? 

A. The next interview was Palmer came to see me at the mill; 
it was the same day they both came there. That was the time I gave 
Palmer liberty to go & get it. 

C. Q. 104. When the next with either or both of them ? 
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A. The next time I was at Cortland. I went into Palmer’s 
3276 office to get this same pipe. This was the same winter, 
along towards spring; ! did not get it atthat time; I sent for 

it afterwards & got the pipe. 

C. Q. 105. When & where was your next interview with either 
or both of them? 

A. I can’t tell exactly where or when the next one was. 

C. Q. 106. Tell according to the best of your recollection. 

A. I can’t fix the time or the place till he came to subpoena me; 
I think I met him once before (1 mean Mr. Suggett). 

C. Q. 107. When & to whom did you first exhibit this pipe here 
produced before the notary ? 

A. I can’t tell, because it has been so long. 

C. Q. 108. Had you ever exhibited it to any one prior to the time 
your brother came to see you about it, as you have already stated in 
your evidence; if so, to whom ? 

A. I couldn’t tell; the question was not up as to it before that 

time, 
3277 C. Q. 109. Have you any recollection of having called any 
one’s attention to it before your brother call- on you about it, 
as you have stated ” 

A. I don’t recollect of showing it to anybody bertore that. 

C.Q. 110. You state that some one accompanied your brother 
when he called on you about it. Please bring to mind & state 
from your best recollection who that other person was. 

A. [ can’t bring it to my mind now to recollect just who it was. 

C. Q. 111. Was he a stranger to you ; can you say ? 

A. I don’t think he was a stranger. 

C. Q. 112. Then you have some recollection of the man, haven’t 
you ? 

A. I recollect there was a man with him; any further than that 
I can’t tell. 

C. Q. 113. Was he an old or young man? 

A. I can’t say definitely as to his age anything about it. 

C. Q. 114. State from your best recollection whether he was an 

oldish or youngish.man ? 
0278 A. I can’t state. 
C. Q. 115. Where did he reside, do you think ? 

A. I think he resided in Homer, but I won’t be positive. 


Proceedings here adjourned until 2 p. m., at the same place. 


2 p. m.—Parties aia pursuant to adjournment, and cross- 
examination resumed : 


C. Q..116. How long before or after the erection of the windmill 
spoken of did you first examine the well in question ? 
A. I was there before the windmill was put up once or twice; I 
was there a short time after it was put up; T went down into the 
dug well and examined the pump & repacked it, 
3279 C. Q. 117. Do you mean to testify that you ever examined 
the well before the windmill was erected ? 
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A. I don’t say that I ever did. 

C. Q. 118. How long, now, after the windmill was erected was it 
rv you examined the well by going down into it, as you say you 

id? 

A. I coulden’t say how long after it was; I didn’t go down to ex- 
amine the well; I went down to examine the pump. 

C. Q. 119. “To examine the pump;” in what respect & for what 
reason ? 

A. It was to repack the pump. 

C. Q. 120. By whose request did you do it? 

A. I think my brother Wm. got me to go. 

C. Q. 121. Did you then repack it? 

A. I did. 

C. Q. 122. Did anybody assist you in doing it; if so, who? 

A. Wm. E. Tallman assisted me. 

C. Q. 125. Now, what was the season & the year; are you able to 
state positively ? 

A. It was the fall of the year 1859. 

C. Q. 124. Was you ever down in the dug well after that? 

A. I think I was once after that; I don’t think I ever went in but 

twice. 
3280 C.Q. 125. When was this last time? Give the year & sea- 
son, If you can. 

A. It was the same fall. 

C. Q. 126. Why did you, then, go down into it? I mean at this 
last time. 

A. I think it was for the purpose of repacking this pump. 

C. Q. 127. At whose request did you repack it at this time, and 
did any one assist you; &, if so, who? 

A. If I had anybody request me it was my brother Wm. I can’t 
say whether anybody assisted me or not. 

C. Q. 128. Are you able to say & do you testify that you did re- 
pack the pump more than once? Answer directly. 

A. 3 did. 

C. Q. 129. Do you say the repacking at the 2d time was in the 
same year & the same fall that you repacked the Ist time? 

A. I do say so. 

C. Q. 180. Did you ever go down into the dug well on any other 
than the 2 occasions spoken of or for any other purpose than as you 
now have mentioned ? 

A. I think not. 
3281 C. Q. 131. What kind of a pump was it that was then in 
use in the well? 

A. The pump was made of cop-er & brass, as mentioned. It was 
a suction and force pump—a pn. he pump. It was from 2} to 3 
inches in diameter, with a piston running up & down through the 
center. It was 6 to 8 inches long. 

C. Q. 182. Attached at the lower end to what? 

A. The pump was attached to the upper end of this pipe that was 
in the ground—that is, the lower end af the barrel or cylindar of the 
pump was attached to the upper end of this pipe. ) 
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C. Q. 133. How was the pump attached at its upper end ? 
A. It was attached by a rod from the windmill down to the piston 
of the pump. It was one rod, no joint. The diameter of this rod 
was about } inch or $ inch. The rod was some 25 feet or more from 
the windmill down to the pump. 
C. Q. 134. How were the wings of the windmill arranged? Did 
they turn horizontally or perpendicularly? 
3282 A. Perpendicularly on a horizontal shaft. ons 
C. Q. 135. What was the diameter of the wings from out- 
side to outside ? ras 
A. I never measured them, but to the best of my judgment they 
were about 4 feet. There were 4 wings; they were of iron. 
C. Q. 136. How near to the ground were the lower ends of these 
wings ? 
A. From 16 to 18 feet. 
C. Q. 187. What supported these wings & the shaft to which they 
were attached ? 
A. A frame built up to support the mill. ws 


C. Q. 138. Describe that frame, its spread at the bottom & at the 
top. 

A. It was slanting. At the base it was about 18 feet square. 
There were 4 posts and they run up to about 2 feet square at the top. 
It was girted all around and braced. There were 2 or 3 rows of 
girts around it. - 

C. Q. 139. Did the posts of that frame enter the ground, stand 

| upon its surface, or upon what did they stand ? 
| A. I think they stood upon 2 sills resting on the ground 
3285 or on stones. They were morticed into those sills. 
C. Q. 140. Then, as I understand, there was no connection 
between the frame & the ground, but it was held in position sim- 
ply by its own weight ? 

A. I couldn’t say as to that whether it was or not. I[ never ob- 
served that there was any connection between the frame & the _ 
ground. i 

C. Q. 141. Had the pump any other attachments than what you 

. have already described ? 

A. The pump was attached to a plank or timber running down 
side of the pipe, & the pump was fastened to it by 4 bolts or screws. 
This plank was fastened to the frame at the top. 

‘C. Q. 142. What has become of the pump you speak of that was 
used within the well ? 

A. I don’t know. 

C. Q. 143. What has become of the iron rod that extended from 
the windmill down to & that operated the pump? . 

A. I don’t know. 

C. Q. 144. What has become of the lead pipe used, as you 
3284 say, as a discharge pipe to the pump? 
A. I don’t know. 

C, Q. 145. Have you seen either of them since the use of the well | 
has been discontinued ? ¢ 

A. I don’t think I have. 
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: C. — Where did your brother obtain the pump used within 
the well ? 

A. From Mass. It came with the windmill. All came together 
fromone man. He got the information of it from an advertisement 
in the paper. 

C. Q. 147. Where did he get the rod? 

A. I couldn’t tell. 

C. Q. 148. Or the lead pipe? 

A. I couldn’t tell where these came from. 

C. Q. 149. You have said that when your brother sold out & went 
away in 1864 he left a couple of wagon loads or so of stuff that he 
didn’t care to remove with you on your premises, including the 
pipe, a section of which is here produced. Now, please state where- 
abouts on your premises these articles were placed & kept. 

A. A portion of it was put into the house, the furniture 
3285 part. Plows & harrows & old iron & a lot of stuff he left 
in the barn and wagon house. 

C. Q. 150. Was there other old iron left with you besides the pipe 
in question ? 

A. There was quite a quantity of it. 

C. Q. 151. About how much in weight, would you think ? 

A. I couldn’t tell exactly. There was more than 500 Ibs. I 
should think about 1,000 lbs., consisting of old iron that he didn’t 
think was worth taking to Syracuse. 

C. Q. 152. Returning to this windmill spoken of, was that the 
first one erected in the val-ey from Homer to Apulia, to your know!- 
edge? 

: It was the first windmill put up for practical purposes in this 
valley that I ever saw. 

C. Q. 153. And was is regarded as a novelty when it was erected 
by the people around about it? 

A. It was, somewhat. 

C. Q. 154. What has become of the pitcher pump that was first 
used in the dug well before the windmill came ? 

A. I don’t know what has become of it. 

C. Q. 155. Are you able to state accurately how long the 
3286 pitcher pump had been in use in the well before the wind- 
mill came? 

A. Iam not. 

C. Q. 156. Are you able to state accurately how long the pitcher 
pump was in use in the well after the windmill came? 

A. I don’t know that it was used at all after the windmill came 
for certain ; I didn’t see it used. 

C. Q. 157. Do you testify that the pitcher pump was not used in 
that well for raising water from it for a period of time after the 
windmill was erected ? 

A. I don’t testify to any such thing, for I don’t know. 

C. Q. 158. Do you know the fact that after the dug well was first 
put down that it was sunk deeper by digging & restoning the same? 

A. I do not. 
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C. Q. 159. Have you any knowledge or recollection that such was 
the fact ? 

A. I never saw it done. 

C. Q. 160. Question repeated. 

A. I don’t know that I have. 
3287 C. Q. 161. Are you now prepared to testify that such was 
not the fact ? 
A. Iam not; I don’t know anything about it. 
~C. Q. 162. How long did Mr. Klock work the farm of your brother, 

Wm. E. Tallman ? 

A. From the spring of 1860 to the spring of 1864. 

C. Q. 163. You have spoken of an entry in your account book 
against Klock for wheat sold him. Please produce that entry. 


Witness does so, and book is produced and left with the notary 
for examination by complainants’ counsel & witnesses. 


C. Q. 164. Have you any other entry of this item in any other 
book ? 

A. Not to my knowledge; I know I hav-n’t. 

C. Q. 165. The book you produce is kept in ledger form ; is it? 

A. No; it is not. 
3288 C. Q. 166. Do you mean that the charges upon it follow 
each other to different persons day by day as the transactions, 
occurred or is each man’s account kept by itself, including charges 
against each at different dates? 

A. I mean that the charges are made as they occur on the said 
book under the individual’s name there entered ; that is the manner 
I have kept the book. 

C. Q. 167. Each person’s acc’t then on the book appears by itself, 
with charges at different dates, does it? 

A. Yes; with charges under each person’s name. 

C. Q. 168. You sold wheat to Mr. Klock how many times? 

A. Only once. 

C. Q. 169. And that is the sale that is entered on your book you 
show here of 8 bushels & 57 Ibs., at 10 shillings a bushels, July 23d, 
1860 ? 

A. Yes, sir; it is. 

C. Q. 170. Are you sure that is the only sale of wheat that you 
ever made to him? 

A. It is the only one that I have any knowledge of. 
3289 C. Q. 171. The book you refer to & now produce is paged 
in ink from page 1 to page 165, is it? 

A. Yes, sir; that is the old paging that was used in the store; it 
was there used as a ledger. 

C. Q. 172. When did you ceace to keep it as a ledger in the store 
and commence to keep it as a book of charges against your cus- 
tomers, keeping each person’s acc’t by itself? 

A. I can’t tell exactly when I ceased keeping it asa ledger; I 
can tell within a year or two; it was previous to 1840; I commenced 
to use it for a book where each person’s acc’t was kept by itself di- 
rectly after I came onto the farm, in 1851. 
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C. Q. 173. Does the book show spaces between different person’s 
ace’ts unoccupied by writing on different pages? 

A. Yes, sir; there are spaces along between the acc’ts & there are 

several persons’ acc’ts on the same page. 
3290 C. Q. 174. And are these pages in the course of the accounts 
occupied by scribbling or unimportant writing by children 
or others that do not form any regular accounts ? 

A. There is a part by children & a part by myself; I used it for 
figuring paper,a part of it, for the purpose of making computations 
& drafting a building: the drafting is in the back part of the book ; 
the figuring is not all of it in the back part of the book; it occurs 
in vacant places through the book. 

C. Q. 175. Is this entry of the wheat sold to E. Klock entered in 
pencil & not in ink? 

A. It is done with a lead pencil. 

C. Q. 176. A large portion of the entries in the book are made 
by pencils, are they ? 

A. They are pretty nearly all since 1851. 

C. Q. 177. What, Mr. Tallman, is the last previous entry in pencil 

to that charging the wheat in question to Klock appearing 
3291 in the book—to whom and at what date? 
A. Feb., 1860, to “ France Dix,” 43 pounds “ B flour” 
(carried out 95 cts.), and one |b. butter at 20 cts. to the same person, 
and credit by two days’ threshing (carried out $1.25); also the word 
“wood” is written, but no carrying out; I don’t know what it 1s 
for. 


By mutual consent the further examination was here adjourned 
to Friday morning, Feb. 13, 1880, at 9 a. m., to the office of J. W. Sug- 
gett, in the village of Cortland, Cortland Co., N. Y. 

EDWARD S. MORE, 
Notary Public. 


Law Orrice or JoHn W. SuGGETT, 
CoRTLAND, CorTLAND Co., N. Y., 
FRIDAY MoRNING, Feb. 13, 1880. 


Parties appeared pursuant to adjournment & cross-examination of 
Moses T. TALLMAN resumed. 


3292 C. Q.178. Mr. Tallman, what have been your habits for the 

last 20 years in your business of being abroad generally 
among the people of your town, the town of Preble, so as to have 
become during that period generally well acquainted with them ? 
State whether that has been so or not for the last 20 years. 

A. I am pretty well acquainted & have been during the last 20 
years with the people of Preble. 

C. Q. 180. And have you been & has your business called you 
to associate freely with the people of that town for the period men- 
tioned ? 

A. [have been for the most part of the time, & particularly for 
the last 17 years, I have been in the milling, cheese, factory busi- 
ness & farming. 1 was away a portion of the time previous to 
1857 in Steuben Co., as I have already stated. 
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3293 C. Q. 181. During this period of 20 years has there been a 
railroad connection between Preble and Cortland village, N. 
Y., running daily trains ? 

A. There has been, excepting Sundays & times when trains were 
blockaded by snow. 

C. Q. 182. Cortland village is the Co. seat of your county, is it? 

A. it is. 

C. Q. 183. You have an ordinarily retentive memory, so far as 
you know, have you not? 

A. I conclude so’; I think I have. 

C. Q. 184. When, according to your recollection, did the alleged 
discovery or invention of the so-called driven well here, in or near 
Cortland village, first obtain public notoriety here in the county? 

State the year according to your best recollection. 
0294 A. I can’t state the year definitely ; it was the time Sug- 
gett & Green were disputing about the patent that I first knew 
that there was any public notoriety. I can’t state that it obtained 
public notoriety in the Co., but it did in Cortland village. 

C. Q. 185. James Suggett & Green had, as you understood, a con- 

test here as to which of them was the discoverer or inventor, did 
they ? 
3295 A. What I know about that or all I knew about that I 
read in the newspapers abou(—from the Homer or Syracuse 
papers; I don’t say from which. I didn’t take the Cortland village 
paper. 

C. Q. 186. Homer isa village nearer to Preble and on the railroad 
than Cortland, is it not? 

A. Homer is nearer Preble than Cortland is. 

C. Q. 187. In what year was it that you read from the newspapers 
about this contest between Suggett & Green as to the alleged dis- 
cover- or invention of the driven wells? State the year as near as 
you are able. 

A. I can’t state the year. 
3296 ©. Q. 188. How many years ago was it, would you think ? 
A. I can’t tell how many years ago it was. 

C. Q. 189. Was it as many as 15 years ago, do you think? 

A. I can’t-say as it was; it was a new newspaper report I read. 

C. Q. 190. Can you say it was not as far back as 15 years ago? 

A. I can’t say. 

. ©, Q. 191. According to what you then read was Byron Mudge, of 
Cortland village, mixed with Suggett & Green in the contest here as 
a claimant of the patent for the driven well ? 

A. From the article which I read I don’t think he was. I don’t 
think his name was mentioned in that article. I don’t say he 
wasnt. 

C. Q. 192. Didn’t you learn about that time, Mr. Tallman, 

3297 either from the papers or from conversing with your neigh- 

bors or townsmen or from others within Cortland county, 
that Mudge was a claimant in the contest spoken of as the alleged 
discovery of the driven well ? 

A. I can’t say that I did. 
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C. Q. 193. Can you say it did not? 

A. I will not say whether I did or did not. 

C. Q. 194. Was the matter of the driven well alleged to 

3298 have been discovered here in or near Cortland village con- 

siderably talked about in the county and in Preble at that 
period ? 

A. I can’t say that it was talked about through the county. I 
heard it mentioned in Preble, I think. I will not be positive. 

« C. Q. 195. How frequently at that period did you hear that sub- 

- ject mentioned in Preble, can you say ? 

A. I can’t say. 

C. Q. 196. Returning now to the interviews you had with Mr. 
Blanchard when he came to your premises the Ist time and the 
second time with Mr. Parsons, as you have testified, state now 
whether the gentleman now sitting near you, Mr. Jesse M. Blanch- 
ard, of Cortland village, is the Mr. Blanchard to whom you have 

in your testimony referred. 
3299 A. To the best of my recollection, he is. 

’ C. Q. 197. At the time Parsons was there with him did Mr. 

Blanchard say to you, in substance, that the man that came with 

him desired to see this section of pipe you have here produced be- 

fore the notary ? 

A. He did. 

C. Q. 198. Did you then enquire of Mr. Blanchard whether the 
man with him who desired to see the pipe was in the interest of the 
driven-well owners or users, or in substance that? 

A. I did. 

C. Q. 199. Did Mr. Blanchard then reply that he was not in their 
interests, and did you respond that the man then must be on the 

side of the patentees of the driven well, or in substance that, 

3300 and that if he was on the side of the patentees of the 

driven well you would not allow him to see this section of 
pipe referred to? 

- A. I enquired of Mr. Blanchard whether he was a “green man” 
or not; Mr. Blanchard hesitated & didn’t reply at first; then I said 
to Mr. Blanchard, You can say yes or no; &, after hestitating, he 
said he was. I then told him he couldn't see the pipe. 

- C. Q. 200. Who did you mean by the “ green men?” 

A. The patentees of the driven well or those that claim to be. 

C. Q. 201. Did you state to Mr. Blanchard, at either of the two in- 
terviews he had with you that you have testified to, that Mr. Porter, 
of Homer, had said to you that this section of pipe you could make 
of great value to yourself, stating the amount at $50,000.00 or some 

o such sum? Please answer directly. 

3301 A. I never stated to anybody that it was worth to me any 

particular sum, but Mr. Porter, of Homer, when my brother 
showed it to him, said it was worth $100,000.00 to the different owners 
of driven wells. I have repeated it to a good many. I may have 
repeated it to Mr. Blanchard. 

~ C. Q. 202. When & where was it that Mr. Porter made this state- 
ment? : 

162—16 
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A. Some 4 years ago; in Homer village, in front of his office, in 
the street. 
C. Q. 203. What season of the year? 
A. It was summer or fall. 
C. Q. 204. Was this Mr. Porter the man that came with your 
brother Wm. about 4 years ago, when, as you have testified, 
3302 your attention was first called to the significance of this sec- 
tion of pipe here produced in connection with driven wells? 
A. I think he was not the man; am most positive of it. 
C. Q. 205. Do you mean to testify positively that Porter was not , 
the man that was with your brother at that time ? 
A. I say positively that he wasn’t the man; I am quite confident 
he was not. 
C. Q. 206. Mr. Porter is a lawyer in Homer, is he not? 
A. He is. 
C. Q. 207. How long have you known him? 
A. About since 1856, and have been well acquainted with him. 
C. Q. 208. Did you know Colonel N. W. Green ? 
A. I did not. 
C. Q. 209. Did you know Mr. James Suggett? 
A. No, sir. 
. Q. 210. Mr. Byron Mudge ? 
A. I know two Mudges, but don’t know their given names. 
©. Q. 211. After you learned about the contest here in Cort- i 
3303 land village between, as you say, Green & Suggett, did you 
learn there was afterwards a long time spent in taking testi- 
mony here in Cortland village relating to this alleged discovery of 
the driven well? 
A. I did not; I never heard that they had taken any testimony 
here before until yesterday. 
C. Q. 212. Do you know, from your recollection, who worked for 
your brother Wm. the summer the dug well was put down ? 
A. I can’t say positively. 
C. Q. 213. Give us your best recollection, if you have any. 
A. E. C. Auldrich was one, I know; he now lives at Ithaca; I 
can’t say positively any others. 
C. Q. 214. Do you know who made these holes in the section of 
pipe here produced ? 
3304 A. I do not for certain. I don’t know which of two black- 
smith- that I think did it. Those two blacksmith- were John 
R. Earl, of Preble village, & George Way ; he worked in a shop belong- 
ing to Wm. near his mills. I don’t know that either of them made 
the holes 


Proceedings here adjourned to 1.30 p. m., for dinner, at the same 
place. 


a~ 


1.30 p. m.—Parties met pursuant to adjournment & cross-exami- 
nation of Mosxs T. TALLMAN resumed. 


C. Q. 215. Do you testify that you had seen the pipe, of which 
— section here produced is a part, before it was in use in the dug 
well? 
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A. I do. 
C. Q. 216. When & where did you see it? 
A. In the summer of 1859. My brother, Wm. E. Talleman, had it 
in his hands after he had got it made as it is now at his house or 
at the well or on the premises there. 
3305 C. Q. 217. Are you able to give the year and do you give 
it from recollection purely, or do you state it from some sup- 
posed me-randa to which you refer for fixing the year? 
A. I fix the exact year from memorandum & from recollection, 
° too, in another instance. | 
C. Q. 218. What do you mean by “another instance?” 
A. That was—I know it was done before the Methodist camp- 
meeting was held in my woods in 1859, in September. 
C. Q. 219. You fix the date of the camp-meeting, do you, from 
recollection solely ? 
A. I do not. 
C. Q. 220. How else do you fix the date of the camp-meeting? 
A. From the fact that two men that worked for me in 1859 by the 
name of Harmon Carr & John Bogan. I have their names on my 
books at that date. They drew lumber & straw for the use of the 
camp grounds, 
3306  C.Q. 221. Where are they now ? 
A. Carr, I understood, was killed in the army, and the last 
I heard of Bogan was 4 or 5 years ago; he lived at Jamesville, Onon- 
daga county, N. Y. 
C. Q. 222. Did they work for you in different years or only in one 
year? 
A. I don’t remember of their ever working but one year steady— 
that is, by the season; I hired them for 7 or 8 months. 
C. Q. 223. Do you testify positively that they did work for you in 
other years after the one year to which you have just referred ? 
A. I don’t testify positively; they may have worked for a few 
if days, but not for any season. 
C. Q. 224. Are you able to recollect now so as to say exactly how 
long they worked for you in years subsequently to the year 1859? 
A. I can’t say positively or not whether they did or did not 
3307 work for me after that year; if they did work it was only a 
7 very little, but I can’t tell positively how long. 
C. Q. 225. Did these persons live near you there in Preble ? 
A. They did when they worked for me. 
C. Q. 226. When did they leave Preble? State as to each. 
A. Carr went into the army ; whether in 1862 or ’63 I can’t state ; 
Bogan went from Preble to Truxton; it was after Carr went into 
» the army & after the war. 
C. Q. 227. The other memoranda by which you fix the date of 
1859 as the year when this well was put down, as = have testi- 
fied, are entries in your account-book here produced, are they not? 


A. It is. 
C. Q. 228. Independently of those entries, are you able to state 
> from recollection purely what the year was when the well was put 


down, as you say? Please answer directly. ; 
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3308 A. I couldn’t fix it definitely if it wa’n’t for that. 

C. Q. 229. Did you see the pump which you say was at- 
tached to this pipe that was inserted in the ground at the bottom of 
the well while it was being attached to that pipe? 

A. I did not see it put together. 

C. Q. 230. Do you know where you was while the pump was being 
attached to the pipe? 

A. I can’t say positively just where I was at that very time. 

C. Q. 231. Have you any recollection whatever where you was a 
that time? 

A. Not definitely. 

C. Q. 232. Have you any recollection, definite or indefinite? 

A. I have not as to where [ was at that time. 

C. Q. 233. Do you know who were the person or persons who put 
the pipe into the well and attached the pump thereto? 

A. No, sir. 

3309 C. Q. 234. Do you know exactly, so as to describe how the 
pump was attached to that pipe? : 

A. I cannot say exactly how it was attached. 

C. Q. 235. When this pipe was brought to you & left with the 
other old iron by your brother did you take any special notice of it 
until your brother called and brought your attention to it, as you 
say he did, about 4 years ago? 

A. Not particularly. 

C. Q. 256. Are the pieces that you cut from it still in use so that 
you can here produce them ? | 

A. They are not. I don’t know where they are now. 

C. Q. 237. How long is it since you have seen those pieces or 
either of them? 

A. I don’t know as I have seen them since I used them, some 7 

or 8 years ago or longer. 
3010 C. Q. 238. Thes- pieces had disappeared, had they, before 
your attention was called to the significence of this remain- 
ing section of that pipe here produced ? 

A. They had. 

C. Q. 239. How many driven wells have you got on your farm 
now ? : 

A. I have got 2 now; I have had 3 & took one up; there has 
been 3 driven, & only 2 in use. 

C. Q. 240. Who drove or assisted in driving each of them ? 

A. Dunham; I don’t know his given name; he lived in Homer 
the last I knew. 

C. Q. 241. You got him to put down each of them, did you? 

A. No; only the two first. 

3311 C. Q. 242. When did you get him to put down the 2 first ? 

Witness: “ Am I bound to answer such questions ? ” 

o312 A. I have no memorandum to fix the exact date. 

C. Q. 243}. State the date or dates, as near as you are able 
from recollection. 

A. My best recollection as to the first one would be in 1861, ’62, 
or ‘63; I have no memorandum. 
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C. Q. 244. May your first driven well have been put down in 1860 
or 1861, 1862 or in 1863, so far as you now remember? Please an- 
swer directly. 

A. It may have been in either of those years, so far as I now re- 
member; I have no memoranda of it; I think it was in one or the 
other of those years, but in which I can’t state. 

C. Q. 245. State whether you applied to Mr. Dunham to put that 
first driven well down for you, and who furnished the material, all 
but the pump. 

A. I applied to him to put down the well; I think he furnished 

pipe & pumps. 
d013 C. Q. 246. How much did you pay him for putting down 
this well & then furnishing the materials? 

A. I think it was $11.00; that is the best of my recollection ; it 
was a shallow well, in the basement of my barn ; there was an exca- 
vation of earth for the basement. 

C. Q. 247. In what season of the year was it that this your first 
driven well by Dunham was put down? 

A. Abo- the first of haying. 

C. Q. 248. How long was he at putting down that driven well for 

rou? 

A. It was less than a day; he wa’n’t a day, I don’t think. 

C. Q. 249. Did he have any assistance in the work; if so, who? 

A. I think one of my boys assisted some; | took no part ia the 
work; he did it for so much a foot. 

C. Q. 250. Was this Dunham at that time engaged in putting 

down driven wells in the vicinity, as you then understood? 
3314 A. I understood he was. 
C. Q. 251. Did you see enough of the way he, Dunham, 
put down this driven well so as to be able to describe how he 
did? 
3315 (Juestion repeated to witness. 
A. I did see enough. 

C. Q. 2514. Please describe how he did it. 

A. He drove a pointed rod into the ground or earth. He drew 
out this rod and drove a gas pipe with a perforated section in the 
hole, and then attached a pump at the top—a common pitcher 
pump. I think he drove it 11 feet. The cellar or basement excava- 
tion was about 7 feet. The pipe driven was also pointed. The pipe 

was inch & a quarter gas pipe. I used that well 10 years. 
3316 The water got bad from being in the cow-barn, and I took 

it up and drove it in the milk-room. A man by the name of 
Butler drove it for me the second time, using a part of the same 
materials, by the same process. He had to use a longer pipe to finish 
the well in the milk-room. The pipe was about 19 feet long, with 
an elevation of 5 or 6 feet above the ground. 

C. Q. 252. How long after the first well put down by Dunham was 
it before the 2d one was put down for you by him? 

A. I should think some 7 or 8 years. I have no memorandum 
of it. 
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C. Q. 253. Was that put down by the same process as the first, & 
did you pay him for putting it down? 

A. It was put down by the same process, & I paid him for it. 

C. Q. 254. To what depth did he drive the well to get water? 

A. In the first place I dug down 4 feet, and then he drove 

3317 down a rod & put ina pipe. The pipe is about 18 feet long. 

I attached a suction & force pump to that. I put the pump 

low down and made the excavation to prevent freezing. The work- 

ing part of the pump was above the surface. The valves and a por- 

tion of the pump barrel are about 3 feet below the surface. W» use 

this well in the summer time to water the garden. It was put down 

for that purpose. I furnished all the materials & paid Dunham 
$5.00 for doing the work. 

C. Q. 255. Now, Mr. Tallman, I call your attention to the entry 
of the wheat sold to E. Klock, appearing on page 114 of your ac- 
count book, of which you have ae spoken as appearing under 
the date of July 23, 1860. I ask you to take the book and say 

whether that entry runs across the entire page of the book. 
3318 Witness takes the book and answers: 
A. Very nearly across the entire width of the page. 

C. Q. 256. The book is made, is it, with lines dividing each page 
of it for credit side on the right and debit side on the left, the debit 
side occupying the left half and the credit side the right half of each 
page? Please answer directly, yes or no. 

A. It is ruled so. It is ruled in ledger form. 

C. Q. 257. Does this entry run throug- & occupy both the debit 
& the credit side of the page ? 

A. Very nearly. 

C. Q. 258. Is it separated from the preceding entries by a pencil 
mark drawn across the page ? 

A. There is a pencil mark drawn across the page between the last 
entry above and Klock’s name in this entry. By whom this mark 
was made I don’t know. 

C. Q. 259. Do you say you did not make it? 

A. I don’t think I did. 
3319 C. Q. 260. Will you testify positively that you did not ? 

A. I can’t say positively ; don’t know whether I made it 
or not. I think it was made by one of my grandchildren. 

C. Q. 261. Is there some unoccupied space, of a half inch or so, 
between this entry in question and the last preceding entry above 
on the page ? 

A. There is. There are two on occupied ruled lines across the 
page, though the upper part of some — the letters in Klock’s name 
crosses the lower line, save the pencil mark across, which I have 
spoken of. 

C. Q. 262. Is there a still larger unoccupied space between this 
entry in question and the next entry below on the page ? 

A. There is, consisting of 3 unoccupied intervening ruled lines, 
or nearly so. 

C. Q. 263. Is the book uniformly kept as the accounts therein 
appearing show—by debit and credit—the debit appearing on 
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3320 the left and the credit on the right, each occupying its ap- 
propriate half of the page in all the accounts, save this entry 
against Kluck? Answer directly, yes or no. 

A. No; there are other entries that extend clear across the page. 

C. Q. 264. Turn to any such that they may be noted. 

A. Witness turns to page marked by notary “ E.S. M.”, and finds 
an entry running clear across; also account of Wm. E. Tallman run- 
ning clear across the page for 2 pages ; also Geo. W. Gowan, entry 
running clear across the page and other pages, marked by notary 
“E.S. M.” 

C. Q. 265. Is the entry of the charge of the wheat against Klock 
you have spoken of marked as settled in anyway on the book ? 

A. I don’t know as it is—any more than a pencil mark is drawn 
over it horazontally from one side of of the page to the other. 

C. Q. 266. Who drew this pencil mark that you new speak of? 

Did you do it? 
3321 A. I cannot say positively whether I did it or not. 
C. Q. 267. Have you any recollection of doing it? 

A. I don’t recollect whether I did it or not. 

C. Q. 268. Is it or not a mark of settlement? Answer directly, yes 
or no. 

A. Yes; if I made it. 

C. Q. 269. Is there anywhere in the book a credit to Klock that 
balances this account? If so, turn to that credit & show it, if you 
can. 

A. I can’t say as there is. 

C. Q. 270. I now hand to you, Mr. Tallman, a statement of Klock’s 
account of wheat sold under the date of March 15, 1864, amount- 
ing to $70.69. with entries of credit sufficient to balance, except $4.41, 
and ask you to say whether this statement is in your handwriting. 

A. That is my handwriting & my figures. 


The statement is here handed to the notary to be made an exhibit, 
and marked “ PIff’s’ Ex. No. 1, E.S. More, notary,” by the 
Jo22 notary, the same to accompany the testimony of the witness. 


C. Q. 271. What do you say, Mr. Tallman, whether this statement 
against Klock, which is made Complainants’ Exhibit No. 1, and 
now in the hands of the notary, is or is not an account of wheat 
sold by you under the date of the 15 of March, 1864, against this 
same Mr. Klock, who oceupied your brother Wm.’s farm, as you have 
stated and whom you have spoken of as Ezekiah Klock in your 
testimony ” 

A. It has come to my mind now;; it is against the same Mr. Klock ; 
I see so by the “ credit on horse” appearing on the account. This 
was after he left my brother’s farm. 

C.Q. 272. Do you now remember of having sold Mr. E. Klock wheat 

to the amount of $70.69 March 15, 1864? I ask you to state 
3323 whether you made that sale or not to him at that date. 
A. According to that statement I did, but I had no recol- 
lection of it. 
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C. Q. 273. De you testify that you did not make that sale to him 
at that date? 

A. I do not, because I don’t know; I don’t remember. 

C. Q. 274. Do you testify now here that you have no recollection 
of making such a considerable sale of wheat to Mr. Klock so resently 
as March. 15, 1864, when you pretend here as a witness to recollect 

a much smaller sale to the same man as early as July, 1860? 
3024 A. I did not pretend to recollect ; I relied on my date in the 
eeen and the charges therein for memoranda. 

C. Q. 275. Then, do I understand you that you have no recollec- 
tion now of the alleged sale of the wheat to Klock in July, 1860, 
independently of the book ? 

A. I have not. I couldn’t recollect the amount of grain I sold 
him and I don’t change my memory after I make an entry on the 


book. 


Proceedings here adjourned to 9 a. m., Feb. 14, 1880, at the same 
place. 
E. S. MORE, 
Notary Public. 


Law Orrice or JonHn W. SuGGeETT, 
CORTLAND, CoRTLAND Co., N. Y., 
Feb. 14, 1880—9 a. m. 
Parties appeared pursuant to adjournment & cross-examination 
of Mosrs T. TALLMAN resumed: 


30320 C, Q. 276. You stated in your early cross-examination that 

you remembered selling wheat to Klock and that you had 
no recollection -of but one sale of wheat to him. Taking now 
the entries in your books of the sale on the 23d of July, 1860, and 
the entry on this statement of Klock’s ace’t (Com. Ex. No. 1) of the 
sale there appearing of March 15, 1864, there were two sales of wheat 
to him, were there not? 

A. I can’t say only from entries on my books. They are the best 
recollection I have. The statement (Comp. Ex. No. 1) I don’t know 
as ison my book anywhere. I don’t deny the handwriting of this 
statement. Where it came from I can’t tell. I didn’t know it 
in my book until yesterday. 

C, Q. 277. I now ask you, Mr. Tallman, when you stated in your 
early cross-examination that you remembered one, and but one, 

sale by you of wheat to Klock, to which of these two 
3326 sales of wheat to that man—the one of July 25d, 1860, or the 

one of March 15, 1864—did you refer? Please give us some 
explanation specifically on this point of inquiry. 

A. | took my book to see A the earliest entry against E. 
Klock after he came to Preble was. I found it 1860, July 23d, 
eight bushels and 57 lbs. of wheat at 10 shillings a bushel. Farther 
than that I do not remember of looking in the book any farther. I 
mear-ly looked to fix the date or the year that he came onto my 
brother’s farm. 

C. Q. 278. When was it that you thus looked at your book ? 
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A. It was shortly after my brother Wm. came up to look at the 
pipe, some 4 years ago last summer some time; the same time that 
I have already spoken of. 

C. Q. 279. Did you make this examination of your book by re- 

quest of any one? 
3327 A. I don’t remember as J did; if it was by any one it was 
by my brother Wim. 

C. Q. 280. Was anybody present other than yourself when you 
made the examination ? 

A. I don’t think there was, without some portion of my family 
were in the room; I can’t say what part of it was there. 

C. Q. 281. Then, when you started to examine your book it was 
to fix the date of Klock’s coming to Preble, was it? Please answer 
directly, yes or no. 

A. It was. 

C. Q. 282. Then at that time & before examining the book you 
didn’t remember the year when he did come, did you? 

A. I did not exactly; that was the reason I looked on the book 
to find the year. 

C. Q. 283. Did you make that examination of the book in aid of 
any effort to be made to render this section of the pipe produced 
here of signifigance or value in connection with the driven-well dis- 

covery or inventions? Please answer directly, yes or no. 
3328 A. I did for that purpose. 
3329 C. Q. 284. Mr. Tallman, will you look at your book here pro- 
duced, at page 114, containing the entry that you have testi- 
fied in regard to, against E. Klocks, purporting to have been made 
July 23, 1860; state whether there are figures & figuring within the 
lines of that account not strictly a matter of the account. 

A. There are some figures above the figures of the account within 
the ruled lines of the charge or account. ‘The figuresare “2 20 

1 00 
3 20” 

C. Q. 285. Who made those figures, if you know? 

A. I think I made them myself; they look like my figures. 

C. Q. 286. Have they any connection with Klock’s acc't there ap- 
pearing ? 

A. There is not any. 
3330 C. Q. 287. In whose handwriting is the account of Klock, 
appearing on page 114 of your account-book here produced. 

A. That is my handwriting. 


Cross-examination closed. 


Redirect-examination bv counsel for def’t: 


Q. 1. State, if you know, how far this farm of Wm. E. Tallman’s, 
about which you have testified of, — from Preble village? 
A. It is about 7 mile. 


(). 2. State w! > yv not, if you know, how far it is necessary 
to dig for water i ~Hlage. , 
1638—1- 
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A. I don’t know from my own knowledge; only from hearsay. 

Q. 3. What is the general nature of the soil in the locality where 
this well was made by your brother, as testified to by you? 

A. Gravelly. 
ool Q. 4. In what year did you return from Steuben Co., N.Y.? 
A. The last time was in 1856. 

Q. 5. State whether or not you have con-uously resided in Preble 
since that time. 

A. I have. 

Q. 6. You have stated that your brother, Wm. E. Tallman, de- 
ceased, moved off his farm in 1864, the fall of that year, and that 
the Klines took possession of the farm the spring of 1864. State 
how your brother occupied or lived on the farm from the spring of 
1864 to the fall of the same year. 

A. He reserved a portion of the house to live in, and lived there 
until fall, when he went to Syarcuse. 

The witness is here handed the section of the pipe about which 
he has testified. 

Q. 7. Will you please state the number of perforations in this sec- 

tion of pipe. 
doz A. Eighty-six. 
Q. 8. Please measure the size of the smallest perforation 
you can find on the pipe. 

A. A trifle less than ;'; of an inch square. 

Q. 9. Measure the largest perforation in the pipe and give its size. 

A. A quarter of an inch in diameter; they are round. 
0I00 By consent of complainants’ counsel the said photographs 
are here admitted and marked as follows, respectively : 

“ Defendants’ Exhibit No. 1, at Cortland, N. Y., Edward 8S. More, 
notary public,” and Def’t’s Ex. No. 2, at Cortland, N. Y., Edward 8. 
More, notary public.” 

3004 Q. 10. You have stated in your cross-examination some- 

thing in relation to a “ petcher pump,” so called, being used 
to obtain water from the dug well made by your brother in 1858 or 
1859, as you have testified; state whether or not the said “ petcher 
pump” was used in 1859, when you helped your brother Wm. E. 
repack the pump attached to the pipe inserted in the bottom of said 
dry dug well & operated by said windmill. 

A. It was not used in the well at the time that I was down in the 
well. 

C. Q. 11. Was this “ pitcher pump” operated by this windmill? 

A. | never saw it worked by the windmill. 

» C.Q. 12. You have stated in your cross-examination that you 
went down into the said dug well of said Wm. E. Tallman 

3330 to repack or assist in repacking the pump attached to the 
pipe inserted in the bottom of said dug well ; now, state upon 

what you stood when repacking said pump. , 

A. I stood upon the earth in the bottom of the well. 

Q. 13. State whether or not you stood in any water or was there 
any water visable where you stood ? 
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A. There was not any. 

Q. 14. State how this pump attached to the top of the said pipe 
was constructed—that is, what did you observe about it when you 
had it apart to repack the same; state fully. 

A. It had a straig- cylinder with a piston, with a head attached 
to the lower end of the piston; there was a valve in the piston-head, 

and at the lower end of the cylinder there was there was 
3336 another valve; I repacked it with candle-wicking and oil; the 

valve- were made of leather; I used this candle-wicking to 
pack around the piston-rod ; this lead pipe led up from the top of 
the cylinder from one side of the center. 

Q. 15. State whether or not the pipe inserted in the dry or dug 
portion, as you have testified to, was tightly and solidly in the earth 
of the bottom of said dug well. 

A. It was as firm as the earth would naturally hold it. 

Q. 16. You have stated on your cross-examination some- 

doot thing as to the length of the rod extending from the crank 

on the shaft of the windmill down to the pump. State now 

how you make up the length of the said rod, if you can; also state 

whether or not there were any guides to keep the said rod in any 
particular place. 

A. The length I never measured; | merely estimate from the 
depth of the well and the hight of these posts, as I remember; it 
must have been about 25 feet long; I don’t recollect of there being 
any guides. 

Q. 17. Have you in your possession now a sketch showing gener- 
ally this open well, the pipe inserted in the bottom thereof, the 
pump, plank to which it was attached, rod extending from the 
windmill, and lead pipe extending from the pump to the surface; 

if so, produce it. 
3338 A. I have. 

The witness here produces sketch of the well, which is left with 
the notary and marked “ Def't’s Ex. No. 3, Cortland, N. Y., Edward 
S. More, notary public.” 

Q. 18. Does the paper marked “ Deft’s Ex. No. 3, Cortland, N. Y., 
Edward S. More, notary public,” represent generally correctly the 

said open well, pipe inserted in the bottom thereof, and pump 
3339 attached to said pipe, made by your brother, Wm. E. Tall- 
man, as you have testified to, made in 1859? 

A. I consider that a very good representation of the well, pump, 
discharge pipe, and the connecting rod, or a portion of it; also the 
portion of pipe represented in the ground. 


Def’t’s counsel here puts in evidence the sketch on the paper marked 
“ Def't’s Ex. No. 3, Cortland, N. Y., Edward More, notary public,” 
and which is here received and marked as above. 

Q. 19. Did you ever sell to E. Klock, or Ezekiah Klock, any wheat 
prior to the time that he moved onto your brother’s farm, in 1860, 
as you testified ? 

A. I never did. ‘ 


1300 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


3040 Q. 20. Was the entry made on page 114 of your acc’t- 
book hére before the notary made at the time by you, at 
which it bears date — July 23, 1860? 
A. I believe that the charge is true, according to the date. If it 
had not been it wouldn’t have been there. 
Q. 21. Have you made the said entry since the time it bears date? 
A. I have not. 


By mutual consent the examination was here adjourned for din- 
ner to 1.30 p. m., at the same place. 


1.30 p. m.—Parties appeared pursuant to adjournment, and exam- 
ination of Moses 'T. TALLMAN was here resumed : 


The notary here cut out page 114 of the ace’t book referred to by 

witnesses’ testimony, and it is offered in evidence as an ex- 

3341 hibit, and received and marked by the notary “ Def’t’s Ex. 

No. 4, Cortland, N. Y., Edward 8. More, notary public,” and 

the notary made a hand in red ink pointing to the entry in ques- 
tion, to E. Klock. 

Q. 22. State the ‘size of the crank on the windmill shaft. 

A. From 2} to 3 inches in length. In its revolutions it described 
a circle of from 5 to 6 inches in diameter. 

Q. 23. You have stated that there was a camp-meeting held on 
your farm in 1859. State if there was any camp-meeting held prior 
to that time or any subsequent to that. 

A. It was the only one that I know of; if it was prior to that it 
was before I bought the farm. 


3042 The def’t’s counsel here states that the whole book from 

which “ page 114” has been taken would have been put in 
evidence if it were not for unsettled accounts appearing thereon, and 
will, if possible, produce the original book at the he-ring of this 
cause, and here asks the notary to mark the same for the purpose of 
identification, which he does, at page 115, as follows: “ Def’t’s Ex. 
No. 5, Cortland, N. Y., Edward 8. More, notary public.” 


Q. 24. Has there been any Methodist camp-meeting or other 
camp-meeting in or about Preble or near your farm, or near the 
farm for merly owned by Wm. E. Tallman, since 1859? 

33435 A. There has not been any in the town of Preble to my 
knowledge. 

Q. 25. State what was Wm. E. Tallman’s knowledge, so far as you 
know, as to mnechanical & scientific subjects—-that is, was he a man 
who devoted time to and understood mechanical, hydraulic, and 
other kindred subjects ? 

A. His knowledge was good on most any subject; it was good on 
building & constructing ; also in inventing. 

. 26. State what offices Wm. E. Tallman held in the town of 
Preble that you know of—that is, official position. 

A. He was supervisor of the town in the year the Co. jail was 
built. I don’t remember what year that was. 
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Q. 27. You have stated in your cross-ex. from C. Q. 239 to 254, 

both inclusive, in reference to driven wells, so called, which 

3344 you caused to be put down by Mr. Dunham for yourself on 

your own premises. State why you did not make these wells 
yourself, stating briefly your reasons therefor. 

A. I had no tools to do it with. I didn’t have any rod or gas 
tongs — turn the pipe. 

Q. 28. You have made answers in cross-questions put to you as 
to the length, separately, of the pipe used in each of these wells 
made by Dunham on your own premises. Do you know how far 
the pipe in each of those wells went down into the water? 

A. I don’t know that I have ever measured the depth of the water 
in the pipe. 

Q. 20. You have stated in your cross-examination a conversation 

which took place between you & Jessie M. Blanchard in 
3045 regard to the section of the pipe shown by the photographs 

here introduced. Have you any feeling or prejudice as 
against the complainants herein ? 

A. I can’t say that I have in particular; they are all strangers to 
me; never saw one of them to know h'm until Mr. Andrews came 
to Homer on this examination. 

Q. 30. State if you know what your brother, Wm. E. Tallman, 
called this well & windmill made in 1859 by him, as testified to by 

ou? 

A. I don’t know that he had any particular names for it, any 
more than it was called the windmill. 

Q. 31. Did E. Klock continue to live in the: town of 
3346 Preble or vicinity after he moved off of your brother’s farm 
in the spring of 1864? If so, how long? 

A. He did, some 3 or 4 years; it might have been longer. He 
went onto a farm & then he moved to the village of Preble; couldn’t 
tell how long he lived in the village; then he went to Onondaga 
On, B. 8: 


Recross-examination by complainants’ counsel : 


ReC. Q. 1. Your brother, Wm. E. Tallman, deceased, obtained a 
patent for an invention originated by him some years ago, did he 
not? 

A. He did; 4 or 5 years ago. 

R. C. Q. 2. Tn reply to redirect examination you stated to def’t’s 
counsel, in answer to a question, that “I can’t say that I have any 
feeling in ‘ particular’ against this patent.” Have you any feeling 

in general ? 
3347 A. I can’t answer the question in that way. 
R. C. Q. 3. Did you make that last answer from a sugges- 
tion made by by def’t’s counsel ? 

A. I did not. 

R. C. Q. 4. Didn’t you start to answer it when the def ’t’s counsel 
interrupted by stating to you that if you couldn’t answer it to say 
so, when you made the answer, “I can’t answer the question?” 
Answer yes or no. : 


| 
| 
| 
| 


Shae ES om 


OR ETO a $0 M800 pet a ee 


1302 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


A. No; he didn’t stop me; it was the counsel on the part of the 
complainants that stopped me. 

R. C. Q. 5. Did not the defendant’s counsel state that if vou could 

not. answer the question to say so? Answer directly, yes or no. 
0048 “ No. 
C. Q.6. Have you any feeling whatever against this 
patent on w Whiely this action is brought against the same ? Answer 
directly, yes or no. 

A. I don’t know that I have any, directly or indirectly. 

ht. C. Q. 7. Have you interested yourself in talking with witnesses 
or persons in regard to this alleged well testified to by y- in behalf 

defendant or his counsel or otherwise? Please answer di- 

rectly. 
ooLD A. I have. 

R. C. Q. 8 You have testified that you saw the pipe, of which 
a section you produced here before the notary, in your brother's 
possession before it was used in the well, as you testified; also 
some few years afterwards when your brother gave it to you, did 
you not ? 

A. I did see it before, & so testified. : 

R. C. Q. 9. But you did not see it when it was inserted in the 
well? 

A. I was not present when it was driven into the ground. 

R. C. Q. 10. Do you know, of your own knowledge, that it was 
driven in? Answer yes or no. 

A. I can’t answer it in that way. 

R. C. Q. 11. Question repeated. 

A. I can’t tell only what I saw. 

R. C. Q. 12. Did vousee it when it was put into the ground ? 
00300 A. I did not. I have answered it two or three times over. 

R. C.Q. 13. Will you testify that that pipe that you saw in the 
well inserted in the bottom, with the small holes covered with dirt, 
that you recognized it, from what you there saw, as the pipe you 
say you saw in your brother’s possession before, and he left in your 
possession afterwards? Please answer directly, yes or no. 

A. I eouldn’t identify the pipe in the ground. 

R. C. Q. 14. Who made the drawing marked “ Def’t’s Ex 

A. Mr. Suggett, the def’t’s counsel. 

R. C. Q. 15. You stated that your brother, Wm. E. Tall- 
oJ0l man, had a considerable knowledge of mechanics and was 
an inventor & patentee. Did your brother ever take out 

more than one patent, to your knowledge? 

A. Not but one, to my knowledge. 

R. C. Q. 16. In what line of mechanics was he more particularly 
interested & informed? 

A, Tean’t say in any one particular, but he had a good mechan- 
ical mind, He was a miller, He never served an apprenticeship, 
but had a good general knowledge of mechanics, He ran a grist 
mill & saw- aye ‘and also a machine shop. 

R. CL Q. Did he employ himself personally about the mills & 
machine oon 
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A. He did so, &, further than that, he had ashop where he made 
washing machines; also spring beds. 

R. C. Q. 18. Have you been more or less engaged in the same line 

of business ? 
3252 A. Ihave. I run a steam engine. I have owned 2 of 
them; also have been interested in 2 saw-mills, a grist-mill, 
cider-mill, machine shop, cheese factory, and farming — building 
plank roads. 

R. C. Q. 19. Then you have a good general knowledge of ma- 
chinery of different kinds, such a knowledge as a farmer cannot be 
expected to have, have you not? 

A. I think I have. 

R. C. Q. 20. Now, returning to Ex. No. 3, you have been asked the 
diameter of this well and couldn’t give it. Please give us the near- 
est ty reer estimate to its diameter that you are able to do. 


A. I should judge it was about 3 feet, as near as I could judge from 
recollection. 
3353 R. C. Q. 21. Now, there is a plank shown in this drawing 


(Ex. No. 3) as standing upon the bottom of the well, extend- 
ing above iis top, and then shown broken off. Is that drawing, so 
far as that plank is conserned standing upon the bottom of the well, 
a correct representation of the plank in the well in question ? 

A. It is correct, so far as standing on the bottom is concerned. It 
extended up to the windmill frame—the bottom of it. 

R. C. Q. 22. Was the plank attached to the windmill frame ; and, 
if so, how? 

A. The upper end of the plank was fastened to the bottom of the 
frame. There were sills on the ground. I think there was a piece 
put across the frame to which this plank was fastened. That is the 

best of my recollection. 

3354 R. C. Q. 23. What was the size of this cross-timber ? 
A. I couldn’t give the size. 
t. C. Q. 24. Have you any particular knowledge of this timber? 

A. I have not. 

R. C. Q. 25. And, as I understand, that plank only came above 
the top of the well sufficient to fo be fastened to this timber? 

A. That is all. . 

R. C. Q. 26. Do you know how it was fastened, whether by nail- 
ing or bolting ? 

A. I can’t say which. 

R. C. Q. 27. How thick & how wide was the plank ? 

A. I can’t give the dimensions or say whether it was a plank ora 
timber. 

R. C.Q. 28. Do I understand you to say that when you went 
down into the well you took the pump apart? 

A, 1 didn’t say so, 
S845 R. C. Q, 29. Did vou take it apart ’ 

A. L unserewed the cap and put in packing € oil and put 
it back again and screwed it down, The examination I had of the 
pump was before it was put down in the well. 
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R. C.Q. 30. What assistance, then, did Wm. E. Tallman render you 
when you went in the well to pack this pump? 

A. I can’t say that he helped me pack it; it didn’t require much 
assistance. 

R. C. Q. 31. You have stated in your direct that you assisted Mr. 

Wm. E. Talman in packing that pump. Please state what 
3396 Wm. E. Tallman did at that time. 

A. He requested me to repack it for him, for the reason 
that I understood running an engine and knew how to pack it. 
That is the way that I assisted him. 

R. C. Q. 32. Please state how the lead pipe was attached to the 
pump, as here shown. 

A. It was attached toa short tube projecting out of the edge of 
the pump; came out at the top—at the side. 

R. C. Q. 33. Then you did not see the inside of the pump when 
you was in the well? 

A. I did not. 

R. C. Q. 34. Did you ever see it more than once and that previous 
to its being put in the well? 

A. I don’t think I did, the inside. 

R. C. Q. 35. In what manner was the lead pipe attached to this 
short projecting pipe ? 

A. It was soldered on. 

R. C. Q. 353. Was the suction pipe attached to the pump 
3357 before or after the pump was put in the well? 

A. The pump was attached to the pipe after the pipe was 
put in the well. 

R. C. Q. 36. Was the lead discharge pipe attached before or after 
the pump was put in the well? 

A. I can’t say. 

R. C. Q. 37. Was the pump attached to the plank or timber before 
or after it was put into the well? 

A. It must have been after. 

R. C. Q. 38. I did did not ask what must have been done, but what 
was done? Please answer. 

A. I couldn’t say. 

R. C. Q. 39. Do I then understand that you do not of your own 
knowledge know when or where either of the pipes were connected 
to the pump or the pump to the timber? 

A. No; I do not. 

. R. C. Q. 40. What did you see after that — enabled you to 
3358 answer the question as to whether the pump was attached to 
the suction pipe after the pump was put in the well? 

A. Because it would destroy the pump to put the pipe down after 
you couldn’t get the pipe in without injuring the pump; it isn’t the 
common way of doing it. 

R. C. Q. 41. Then you have answered my questions not from 
actual knowledge of the facts, but by conclusions you have arrived 
at by inductive reasoning ? 

A. Yes; and common sense. 
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R. C. Q. 42. What does the “yes” apply to? You haven’t an- 
swered that part of the question. 

A. I answer now—by practical experience which I have had and 
seen in the operation of putting down driven wells and all acting 
pumps thereto. 

R. C. Q. 43. And you do not answer from actual knowledge 
33909 of the facts in this particular instance? 
A. No, sir; the whole particular I do not. 

R. C. Q. 44. In what portion of the particular do you so answer ? 

A. Not any particular part. 

R. C. Q. 45. Were you and your brother, Wm. E. Tallman, both 
in the well at the same time when you repacked it, as you have 
stated ? 

A. I think we were; he stood in the bottom of the dug well. 

R. C. Q. 46. How did you go down into the well—that is, by what 
assistence ? 

A. By a short ladder. 

R. C. Q. 47. Was that left in the well when you and your brother 
were in there? 

A. I think it was. 

R. C. Q. 48. State in what part of the bottom of the well the lower 
end of the plank occupied. 

A. One side of the well, between the pump & the wall. 
3360 R. C. Q. 49. The pipe you have spoken of as being in the 
bottom of the well was inserted in the ground in the center 
of the bottom, was it not? 
A. No; it was on one side, so as to give room to work. 


Direct examination resumed: 


—. You stated on your recross-examination that you wished to 
make further answer or explanation of the alledged feeling against 
this patent or the owners thereof; please make such explanation as 
you desire. 

A. I can’t bring it to my mind when that was. 

R. C. Q. 50. Will you please say why, if you had no feeling against 
the patent or its owners or the enforcement of their rights under the 

patent, having only in view the maintenance of right, why 
3361 you refused to allow any one connected with the patent to see 

& examine this piece of battered, rusty, perforated old pipe? 
Was it from any fear that they would change, alter, or damage the 
article, or what was the reason? Please state fully. 

A. In the first place I have no knowledge of my own of this pat- 
ent well, so called—that they had any patent; I was advised by 
Counsel R. H. Duell to keep it very choice, especially from the Green 
men ; he further stated that they would steal, or send a man to steal 
it if they could. 

R. C. Q. 51. And were you afraid that if Mr. Blanchard and Mr. 
Parsons saw that paper that they would rob you of it, steal it from 
you, or, in despite of your presence, in any way injure it if you 
should — it to them ? 


164—16 . 


1306 WILLIAM D, ANDREWS ET AL. VS. GEORGE HOVEY. 
3362 A. I mear-ly was acting under the instructions of counsel ; 


for that reason I refused to let Mr. Parsons see it, and, further 
than that, they told me to keep it as choice as the apple of my eye. 

R. C. Q. 52. And you followed the advice of your counsel in so 
doing ; is that so? 

A. He was not my counsel; I didn’t go after him; he came up 
there. 

R. C. Q. 53. What connection hat Mr. Duell with you that caused 
you, as you say, to act under the instructions of counsel, alluding to 
Mr. Duell as that counsel ? 

A. Not any whatever. 

R. C. Q. 54. Then why did you act under his instructions ? 

A. Because I considered him a reliable attorney and knew what 
he was talking about. 

R. C. Q. 55. Mr. Tallman, this morning you stated 

3363 & 3364 that you had measured purforations in this original 

of the photograph, and marked Def’t’s Ex. 1 & 2, and 

that you found the smallest hole ;*; of an inch square and the largest 

} of an inch,and round. Now, will you please to point out to me a 

round hole through this pipe? Mark it or them, if more than one, 
for future identification, 

A, The holes are not exactly round; are nearly so; a few of 
them; there are 2 or three that are nearly round, but not per 
fectly round 

R. C. Q. SG, Are there any, and, if so, how many, that are per 
fectly square ? 

, ee don’t know that any are perfectly square. 

R. C. Q. 57. Are the perforations which you have measured, as 
well as all the others, larger upon the outside and smaller upon the 
inside ? 

A. They have that appearance. 
3365-3367 R.C.—58. From your knowledge of mechanical — will 
you please say how those perforations appear to be made, 
whether by boring, punching, drilling, or otherwise ? 

A. Punching. 

(Signed) MOSES T. TALLMAN. 


Subscribed and sworn to before me this 20th day of March, 1880. 
[SEAL. | (Signed) EDWARD 8S. MOORE, 
Notary Public in & for Cortland County, N. Y. 
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3368 U.S. Circuit Court, District of lowa. In Equity. 


Wa. D. AxpReEws et al., Complainants, 
Us. 
GEORGE LELAND, Defendant. 


Monpbay, Feb. 16th, 9.30 a. m. 


Parties appear pursuant to adjournment. 
Complainant, Wm. D. Andrews, appears in person to examine 


witnesses. 


ABRAM VAN Den BurGu presents himself for examination as a 
witness in behalf of defendant, and, being duly sworn on behalf of 
defendant, in answer to questions put to him by def’t’s counsel, testi- 
tied : 

Q. 1. State your name, age, residence, & occupation. 

A. Name, Abram Van Den Burgh; age, 63 years; residence, 
Preble, Cortland Co., N. Y.; occupation, carpenter & joiner. 

Q. 2. How long have you resided in Preble? 

. I have always lived there, with the exception of 4 or 5 years. 
I was born there. 
S369 Q. 3. How long have you been a carpenter & joiner? 
A. Thirty-five vears certain, 

Q. 4. Did you ever know a person by the name of Wm. E. Tall- 
man 

A. Yes, sir. 

Q. 5. When and where did you first become acquainted with 
him ? 

A. In Tully, Onondaga Co., N. Y.; about 40 vears ago. 

Q. 6. State whether or not Wm. E. Tallman ever lived in Preble. 

A. Yes, sir. 

Q. 7. How long ago did he live in Preble? 

A. T can’t tell how long ago he left there; it may be in the neigh- 
borhood of 8 or 10 years; I can’t say positive anything about it. 

Q. 8. When did you first know of his first living in Preble? 

A. I knew him when he first came there; the nearest to my rec- 
ollection it must be 23 or 24 years ago; I would not be positive. 

Q. 9. Is this Wm. E. Tallman the brother of Moses T. Tallman, 
who was sworn here Saturday last ? 

A. He is so said to be. 

Q. 10. Is this Wm. E. Tallman dead; and, if so, how long ago 

did he die? 
3370 A. I couldn’t tell the length of time; they say he is dead ; 
I hay-a’t seen him for years. 

Q. 11. Where did he live when he lived in the town of Preble— 
that is, how far from Preble corners? 

A. In the neighborhood of a mile and a half down across the lots; 
by the road two miles or more. 

Q. 12. What was his business when he lived in the town of Preble? 
State generally. 

A. He was running a saw-mill and grist-mill and farming. 
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Q. 13. State whether or not he resided on a farm. 

A. He did. 

Q. 14. How far is that farm from the river? 

A. It joins the river. 

Q. 15. Were you ever employed by the said Wm. E. Tallman for 
any purpose? And, if so, state briefly for what. 

A. Different kinds. I used to work to repair the saw-mill, do mill- 
wrighting, putting up churn power, putting shafting for a threshing 
machine. I built a large addition to his house; put up a large milk- 
room for him; built picket fence all around his door yard; done 
off a dwelling-house for him at the mill; repaired a tenant house 

for him; worked on his barns; built a windmill or pump 

3371 frame for him, and did other carpenter and joiner work for him. 

Q. 16. W hen did you commence to work for said Wm. E. 
Tallman ? 

A. I can’t tell positive; I think it was the second year after he 
came there; it might have been the first; I began work shortly 
after he came there. 

Q. 17. State what you did relating to the said windmill frame or 
pump frame you have mentioned ; state fully. 


A. I built the frame according to his draft and attached the wheel . 


or gearing to it, or helped, and set it to work pumping water. 

Q. 18. State how you made this windmill frame, giving briefly 
the construction, dimensions, & form. 

A. In the first place, we laid down very heavy sills on the ground 
and bedded them solidly into the ground ; the width I couldn’t tell 
exactly; according to the best of my recollection they were from 8 
to 15 feet apart; I can’t tell the length of the posts, but can pretty 
nearly ; I should think they were ahent 18 feet long, as near as I 
can recollect, and the frame was from 8 to 10 feet square; there were 
four posts; the posts were inclined so as to be a pyramid in form; 
I couldn’t tell the spread on the top; there might have been two 

feet difference in the size at the top & bottom; there were 
3372 girts framed in all the way up the frame, so as to hold the 
frame perfectly solid; the frame was braced. 

Q. 19. Where were these sills situated with reference to anything 
between them—that is, was there anything between them ? 

A. There was a dug well between these timbers, and it might 
have been a little at one side; I won't say positive. 

Q. 20. State whether or not the lower part of the frame-work of 
the windmill enclosed this dug well—that is, on " surface. 

A. Yes, sir; I think it did. 

“+ 21. Did this windmill frame then stand directly over this dug 
well? 

A. I should think it did. 

Q. 22. Where was this dug well situated on Wm. E. Tallman’s 
farm? Describe briefly. 

A. It was situated on the north side of the cross-road that runs 
east & west below the corners—Preble corners. I couldn’t tell 
exactly the distance from Wm. E. Tallman’s house; it might have 

been a quarter of a mile. The dug well was in the fields. 
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Q. 23. Where did you build this frame for this windmill. 
A. I built it by the side of the place where I put it up—near by 
the dug well; I framed it. 
3373 Q. 24. How long were you at work making this windmill 
frame, putting it up, and doing the other work in connection 
therewith ? 

A. I couldn’t tell how long. 

Q. 25. State as near as you can recollect. 

A. I can’t recollect how long. Iwas doing all kinds of work, and 
whether I worked at that all the time steadily I couldn’t say. 

Q. 26. State your best judgment of how long it took you. 

A. That would be owing to how much help I had on it; I can’t 
say. 
Q. 27. State the object of this windmill frame which you built. 

A. We built it for the purpose of pumping water. 

Q. 28. Was there any windmill used on or with the said frame? 

A. Yes, sir. 

Q. 29. Deseribe briefly this windmill. 
oo74 A. I couldn’t describe it exactly; it was a large wheel 
that run with wings; I couldn’t give the diameter; it was 
a large wheel. 

Q. 30. Describe briefly how it was attached to the frame that 
you built. 

A. It was hung on the upper girting, the girts that was framed 
in thetop of those posts; the boxes were laid on the top of those 
girts and bolted in the shaft that they run in? 

Q. 31. How long was the shaft of the windmill ? 

A. It must have been, as near as I can recollect—I won’t be pos- 
itive as to the length—it might have been 6 or 7 feet; I wouldn’t 
swear positive as to the length. 

Q. 32. Were there any means provided so that the windmill could 
accommodate itself to the wind as it changed ? 

A. I couldn’t say. 

Q. 33. Describe the shaft of the windmill—that is, as to its form— 
more particularly. 

A. It was a round shaft and an elbow made in the shaft. 

Q. 34. Were the wings of the windmill attached to the shaft at 
one end ? 

A. The shaft was attached to the wheel, but the wings was not 

attached to the shaft. 
3370 Q. 35. Were these arms or rods projecting from or near one 
end of the shaft to which rods or arms the wings of the wind- 
mill were connected ? 

A. Yes, sir. 

Q. 36. You have mentioned a dug well. Please describe fully all 
you saw about it. 

A. It was a dug well; I should say it was 3} feet across at the 
top; it was roughly stoned up; [ couldn’t say positively as to the 
depth ; I never measured the depth; it was dry; I never saw any 
waier in it. 

Q. 37. State if you saw anything in the bottom of this dug well. 
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A. I saw earth and stone and an iron pipe that was in the 
bottom. 

Q. 38. State whereabouts the iron pipe was situated in the bottom 
of the weil. 

A. It was drove in the bottom, near the centre, I should judge. 

Q. 39. Describe fully all that you saw about this iron pipe. 

A. I saw the end of it up out of the ground; I should judge it 
stuck up out of the ground about a foot; it might have been more 
or less; I couldn’t swear positively whether there was a screw thread 
on its upper end or not. 

Q. 40. State, as near as you can, the diameter of the iron 
pe. 

A. It might have been an inch and a half to an inch and three- 
quarters; | couldn’t say anything nearer than that. | 

Q. 41. State the bore of this iron pipe, as near as you can recollect. 

A. I couldn't tell; it would be owing to the thickness of the tube. 

Q. 42. How did this part of the pipe that stuck up above the bot- 
tom of — dug well stand, perpendicularly or obliquely ? 

A. Perpendicularly, I would say. 

Q. 48. After building the windmill frame, helping to attach the 
windmill thereon, as testified to by you, what else did you do? 

A. I planked the top of the mill over, fixed a large trough for the 
water to run in; that accomplished, the whole thing pretty much 
after it was set running. 

Q. 44. How was this water obtained by this windmill? 

A. From this iron pipe. 

Q. 45. By what means was it obtained from the iron pipe? 

A. There was a pump attached to this pipe. 

Q. 46. Describe that pump. 
OOT7 A. I couldn't describe it fully. 
Q. 47. Describe the pump as near as you can, 

A. There was a rod came down In the centre of the pump through 
the cap, and there was a tube, as nearas I can recollect, on one side ; 
L couldn't describe the inside of the pump; I never saw the inside 
of it; I can’t say how long the barrel of the pump was; I can’t tell 
its diameter. 

Q. 48. Was the pump attached or fastened to anything beside the 
iron pipe; if so, what ? 

A. It was fastened to a timber. 

Q. 49. How was it fastened to the timber ? 

A. I couldn't say positively; it was either grip-ed or bolted; I 
could not say which. 

Q. 50. Was this timber fastened to anything? 

A. Yes, sir. 

Q. 51. Describe the fastenings of the timber. 
3378 A. As near as —can recollect, it was fastened to the plank- 
ing that was over the well. 
©. 52. Was it fastened at its lower end ? 
A. It stood on the ground at the bottom of the weil. 
Q. 53. Did you see the pump before it was put in the well? 
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Q. 54. Where? 

A. When it was brought on the spot and I helped put it in. 

Q. 55. Who helped put it in besides you? ' 

A. Wm. E. Tallman. 

Q. 56. Describe how you put it in. 

A. We went down in the well; Mr. Tallman let it down to me with 
a trace chain and then I set it into this pipe, and then I came out to 
let him go down to see that it was all right; and then we set this 
timber down inside of the pump and the pump was fastened to that, 
but in what way I couldn’t say positively. 

Q. 57. How did you set the pump on the iron pipe? 

A. I couldn’t say whether it was screwed on or fastened another 
way ; I do not recollect as to that. 

Q. 58. Was it fastened firmly on? 

0379 A. I couldn’t say. 


Proceedings here adjourned for dinner till 1.50 p. m. 


1.30 P.M. 


Parties appeared and examination of Abram Van Densurau 
resumed, 


Q. 59. What did Wm. E. Tallman do or help to do in putting the 
pump into the dry dug well? 

A. He assisted all the way through. 

Q. 60. Did Wm. E. Tallman go down into the dug well while 
putting the ‘pe in? 

A. He did. 

Q. 61. What did he do there? 

A. He fastenened the pump to this pipe so it would be stationary 
and to suit himself. 

Q. 62. Where were you when he was fastening the pump to this 
iron pipe? 

A. Upon the platform, where I could see into the well, 

Q. 63. Did yon see him turn the pump around around on 
top of this iron pipe ? 

A. Idid. I saw him work it on. 

Q. O64. What did you understand he was then doing? 

A. Fastening the pump, so it would draw water. 

Q. 65. How was the rod that went through the cap of the pump 
connected with the crank or elbow of the shaft of the ainda 

A. It was fastened by a pitman. 

Q. 66. Describe the pitman. 

A. It was a straight, hard piece of timber; I should say 2 inches 
square; I should say it was 25 feet long. 

Q. 67. What was the diameter of the circle circumscribed by the 
revolutions of the crank of the windmill? 

A. I should think about 6 inches. 

Q. 68. Did you see the windmill work and the pump operate? 


A. I did. 
3381 Q. 69. Describe how the —. & windmill operated. 
A. It drawed water very nicely. 
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Q. 70. How long were you and Mr. Tallman putting this pump 
down into the dry dug well ? 

A. We began it in the morning and by 6, when the bell rung for 
supper, we had just got it to drawing water. 

Q. 71. Where did you stand when you set the pump on top of this 
iron pipe? 

A. I stood on the ground on the bottom of the well. 

Q. 72. Was there any water there then ? 

A. No, sir. 

Q. 73. Was this pipe which stuck out of the ground, as you have 
described, the suction pipe of the said pump after the said pump 
was fastened to the same, as you have described ? 

A. It was. 

Q. 74. Was the earth packed tightly about this pipe which stuck 

out of the ground, as you have described ? 
082 A. It was. 
Q. 75. How was the water conducted from the said pump 
in the dry dug well to the surface of the earth ? 

A. By a pipe. 

Q. 76. Describe that pipe, if you can. 

A. I couldn’t tell whether it was a lead or iron pipe. 

Q. 77. How was the last-mentioned pipe connected to the pump? 

A. I think that it was screwed onto a tube which projected from 
the side of the pump. 

Q. 78. Into what was the water discharged that was pumped by 
this pump ? 

A. Into a plank vat or trough. 

Q. 79. How long did you stay after the pump was put in, as you 
stated, to see it pump water ? 

A. Not but a little while that evening. 
3383  Q. 80. Did you ever see it pump water after that? 
A. I did. 

Q. 81. How many times? 

A. I couldn’t tell how many times, but a good m-y. 

Q. 82. Did you see it the next day after putting the pump in? 

A. I was there the next morning. 

Q. 83. Was it then working? 

A. It was. 

Q. 84. State, if you can,about how much water or how big a stream 
of water was pumped up ? 

A. A nice stream of about an inch or three-quarters of an inch. 

Q. 85. State how the pump and windmill worked—that is, 
whether it worked satisfactorily or not at the time. 

A. It did, as far as anything that I know. 

Q. 86. How did you come to see this pump operating afterwards ? 
State briefly. 

A. Mr. Tallman and I used to go up there often ; take our noon- 

. ing by going up there to see if everything was all right. 
3384 Q. 87. State when it was that you built this windmill 
frame. 

A. It was in the summer of 1859. 
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Q. 88. State why you know it was in the summer 1859, giving 
your explanations and reasons therefore. 

A. It was in the same year my cousin, Daniel Van Auken, came 
and rented the hotel at Preble. He afterwards bought it. I took 
him down across from the hotel down to camp-meeting in Moses 
Tallman’s woods, and showed him what I had been doing. He 
thought it was a great piece of. machinery to see the wheel drawing 
water so nicely. 

Q. 89. What is there about the camp-meeting ? 

A. There was a Methodist camp-meeting in Tallman’s woods. 

Q. 90. Have you any other means of fixing the date of when you 
made the windmill frame and when you put the pump in? 

A. Nothing more than by my youngest daughter; I know what 
her age was at that time. 

Q. 91. What is the age of said daughter now? 

A. Thirty-four years ; I am not sure that is her age now. 

Q. 92. How was this puinp and windmill and well regarded in 

the neighborhood where it was made? State briefly. 
3385 A. They claimed it was quite a curiosity. 

Q. 93. State whether or not Wm. E. Tallman in any way 
made any secret of this well or of the windmill, pump, or other 
apparatus connected with it. 

A. Not that I know of. 

Q. 94. Did you have any visitors or spectators when you were 
making the frame, putting in the pump, or doing the other work, 
as stated by you? 

A. There was a good many come here; don’t know whether they 
came for that purpose or not; couldn’t state as to that. 

Q. 95. State whether or not there was any public discussion in 
Preble or vicinity at the time about this method of getting water 
made by Wm. E. Tallman, as you have described. State generally 
the nature & purport of the same. 

A. There was. I heard it argued that they couldn’t get water 
enough into the pipe to make it work. 

Q. 96. State whether or not you heard this method of obtaining 
water as practised by Wm. E. Tallman, as you have described, pub- 
licly discussed, and was it known at the time generally in and 

about Preble. 
3086 A. I don’t know; it was new to me. After it was made 
it was publicly known and discussed. 

Q. 97. After Wm. E. Tallman had made this well in 1859 did 
you ever hear him describe how he made it in your presence or in 
the presence of others? 

A. I did. 

Q. 98. Did you ever hear Wm. E. Tallman publicly describe how 
he made it? 

A. No, sir. 

Q. 99. When was it that he told you how he made it? 

A. At the time it was drawing water first; the day we put on 
the pump. 


165—16 
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0387 Q. 100. How long do you know of this windmill and pump 
being in operation ? 

A. It run there for several years, but how long I couldn’t tell. 

Q. 101. For what purpose was the water used which was pumped 
up? 

A. For watering his stock on the farm. 

Q. 102. State, if you know, how many head of cattle obtained 
water thus pumped up. 

A. I couldn’t tell how many head. He had a large dairy of cows. 
He drove them up to the barn to milk, and then they would go to 
the creek, I suppose. I have seen them drink at the creek. 

Q. 103. Whenever you saw this pump in operation state whether 
or not it continued to furnish a good supply of water. 

A. It did. 

Q. 104. How long did you continue to work for Wm. E. Tallman 
after you and he had made this windmill frame and put in the 
pump, as you have testified ? 

A. I worked for him as long as he owned the farm. 

Q. 105. During the time you worked for him did you obtain a 
knowledge of and become acquainted with his mechanical and in- 
ventive capacity ? 


A. I did. 
Q. 106. State generally what it was. 
3388 A, It was good; I learned more of him than I ever did of 


any man about mechanics. 

Q. 107. State whether or not this Wm. E. Tallman ever held any 
office in your town. 

A. I think he did. 

(). 108. What ottice did he hold ? 

A. Pathmaster, supervisor, and justice; [ am not certain of that. 

Q. 109. Returning, now, to the dug well, how did you and Wm. 
E. ‘Tallman get in and out of the same? 

A. We had a small, narrow ladder. 

Q. 110. What was the piston-rod made of that was attached to the 
pitman you have described, and how long was it? 

A. I couldn’t tell whether it was iron or steel, and the length I 
couldn’t say positively. 

(. 111. How was the pitman connected to the piston-rod ? 

A. I think it was clapped and bolted onto the wood. 

Q. 112. Returning again to the windmill frame, how many large 
sills were there imbedded in the ground ? 

A. Two long sills. 

Q. 113. Were these two sills parallel when buried in the ground ? 

A. They were. 
3389 (. 114. In what direction did they lay—north & south or 
east & west? 

A. I think they laid east & west, but I won’t be positive as to 
that. 

Q. 115. About what was the thickness of one of these sills? 

A. From 9 to 10 inches square. 
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Q. 116. You have stated that there were 4 posts that projected up 
from these sills; what was — manner of connection of these posts 
with these sills? 

A. They were morticed and drawbored in. 

Q. 117. How were the girts and braces attached to these 4 nearly 
upright posts ? 

A. The girts were framed in and drawbored; the braces were cut 
in saw-buck fashion, made of 4 x 4 inch seantling. 

Q. 118. About what was the thickness of one of these nearly up- 
right posts? 

A. I should think they were from 7 to 8 inches square. 

Q. 119. What was the size of the girts forming the top of the 
frame-work ? 

A. Six inches square, I should judge. 

Q. 120. Was the top of the frame-work level or not when the 
frame was erected ? 

A. It was. 
3390 Q. 121. Give your best recollection as to the size of the 
top of the frame-work. 

A. About 2 feet less than the bottom. 

Q. 122. Where in the shaft of the windmill was the crank you 
have described ? 

A. I couldn’t tell that, but it came over the centre of the well. 

Q. 123. Then the pitman worked in the centre of the space formed 
by the frame of the windmill, did it not? 

A. It might have been in the centre and it might have been a 
little one side. 

Q. 124. What were the wings of the windmill made of? 

A. To the best of my recollection, they were made of wood—thin 
timber; I will not be certain. 

Q. 125. State, if you remember, how the wings of the windmill ac- 
commodated themselves to the shifting of the wind. 

A. I couldn't tell positively, but [ think they were reversible. 

Q. 126. What was the size, breadth, and thickness of the timber 
put down in the dry dug well to which the pump was attached ? 

A. I should think it was 6 by 8 hard timber, sawed joist fash- 


ion. 
d391 Q. 127. How was the pitman attached to the elbow or crank 
of the mill shaft? 
A. I couldn’t tell whether it was a wood yoke or an iron one, but 
it strikes me it was iron. 
Q. 128. State, if you remember, who helped you raise this wind- 
mill frame. 
A. I couldn’t tell the names; it was Mr. Tallman’s month & day 
help he had on the farm. 
Q. 129. Who helped you to put on the windmill shaft and put in 
the windmill? 
A. Mr. Wm. E. Tallman. 
Q. 130. Of what materials, if you remember, was the pump made 
of which was used down in the dry dug well, as you have testified 
to? ' 
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A. I don’t know; I couldn't say. 

Q. 131. State whether or not this dry dug well was open or cov- 
ered when you commenced to work constructing the said windmill 
frame near by. 

A. It was partially open. 

Q. 132. State, when you first observed this pipe which you have 
described sticking up about a foot above the bottom of the dry dug 
well, whether it was before you commenced framing the windmill 
frame, during the time you were framing it, or afterwards. 

A. It was when I first began to frame; it was queer to me before 

how he was going to get water out of a dry well. 
3392 Q. 133. State whether or not the opening or bore of the pipe 
had any stopper in it when you first observed the pipe stick- 
ing up about a foot from the bottom of the dry dug well, or was it 
open? 

A. There was a plug in it. 

Q. 1384. Who removed the plug and when? 

A. I took it out when I put the pump In. 

Q. 155. What was the plug made of? 

A. Couldn’t tell what kind of wood; it was wood, I think. 

Q. 136. When you were in the well getting out the plug did you 
feel of the pipe, attempt to wriggle it, or otherwise move it to see 
how solidly it was in the ground ? 

A. Not in particular; 1t didn’t move any when I set the pump 
on—it seemed to stand firm. 

Q. 1387. About how long were yon down in the well setting the 
pump on as you have testified ? 

A. It might have been 5 or 10 minutes; it was only a short time. 

Q. 138. Did you come up before Wm. E. Tallman went down to 
complete attaching the pump to the pipe? 

A. I did. 

Q. 1389. How long did Wm. E. Tallman remain down there after 

you came up and he went down? 
3393 A. It might have been from 20 minutes to half an hour. 
Q. 140. You stated that Wm. E. Tallman told you how he 
inserted this pipe in the bottom of the drv dug well at or about the 
time of your constructing the windmill frame. Please describe 
briefly how he told you it was done at that time, 

A, Lasked him about the pipe. Lasked him if he expected to 
get water out of that small hole in the pipe—if there would water 
enough come in there—and he told me there was a good many 
holes in the pipe, and he showed me in what way they were put in, 
I argued with ides that those holes would close up with sand and 
gravel, and he said that would be owing to how fine the gravel was, 
He told me that he had drove the pipe down in and he said the bot- 
tom of the pipe was on a level with the bottom of the lake, creek, 
and springs, and there would be plenty of water. 

@. 141. How did he state he drove it? 

A. He told me he had put a cap of timber on top of the pipe and 

then set a hard-wood scantling on that. I told him I 
3394-3°97 supposed the pipe would kink and run sideways, so thin 
a pipe. He claimed that after so great a depth there 
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would not be any large stones to kink the pipe—it would go down 
easily into the pee He drove on the scantling with a sledge, 
he told me. 

Q. 142. What is the nature of the soil in the bottom of this dry 
dug well? 

A. Sand and gravel earth. 

By mutual consent, the further examinations in these proceedings 
were here adjourned until Thursday, March 4, 1886, at 10 a. m., at 
the same place, pursuant to stipulation hereto annexed. 


(Signed) EDWARD 8. MORE, 
Notary Public. 
3398 Marcu 18ru, 1880. 


Parties appeared pursuant to adjournment and stipula- 
tion, 10 a. m. 
D. L. Hulbert, Esq., compl’s’ counsel ; John W.Suggett, Esq., def'ts’. 


ABRAM VANDENBURGH, witness, presents himself for examination 
and examination resumed; 


Q. 148. You have testified that at the time of quitting work on 
the day you put in the pump the pump was in operation and was 
pumping water; state what kind of water it was pumping. 

A. It was dirty, thick water. 

Q. 144. State whether or not there was any sand or gravel in the 

water that you observed. 
3399 A. There was. 
Q. 145. Did you see the kind of water the pump was pump- 
ing the next morning; if yes, what kind of water was it? 

A. It was “rily” looking water. 

(). 146. When did the water become clear? 

A. I couldn’t say exactly. 

Q. 147. Did you afterwards see the pump pumping clear water? 

A. | did. 

(. 148. You have spoken in reference to the age of your youngest 
daughter ; can you now give the date of her birth; if you —, do so? 

A. Nov. 20, 1844. 

Q. 149. How old was she when you made this windmill frame? 

A, She was 15 that fall. 

Q. 150. You have stated the diameter of this pipe that you saw 

sticking up out of the bottom of the dry pan well; do you 
3400 mean the diameter from outside to outside or the internal di- 
ameter? 

A, From outside to outside. 


The witness here shown the section of the tube left with the 
notary and photographed in Def’t’s Exhibits No. 1 and 2, and meas- 
ures the diameter of the tube, both external & internal, and states 
that the outside diameter is an inch and a half & over; almost an 
inch and three-quarters; the internal diameter is an inch and a 
quarter. 

— witness is here shown a paper, which he now holds in his 
land. : 
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Q. 151. Does the paper which you now hold in your hand have 
sketched upon it a general view of the windmill frame, and the 
plan of the said frame when placed upon the ground, with refer- 

ence to the dry dug al ? 
3401 A. It does. 


Paper held by the witness is here offered in evidence by the de- 
fendant. 

Paper here received in evidence and marked “Def’t’s Ex. No. 5, 
Cortland, N. Y., Edward 8S. More, notary public.” 


Q. 152. Does Def’t’s Ex. No. 5, which you now hold in your hand— 
that is, does Fig. 1 of the same—represent generally a side elevation 
of the windmill frame constructed by you, as testified to by you? 

A. It does. 
3402 Q. 158. Does Fig. 2 of the last-mentioned exhibit repre- 
sent generally a plan view of the sills of the windmill frame 
& the entrance to the dry dug well ? 

A. It does. 

Q. 154. Are the references and figures & letters written upon the 
last-mentioned exhibit—that is, do they correctly explain the same? 

A. They do. 

Q. 155. Do you now hold in your hand another paper? 

A. Yes, sir. 

Q. 156. Does the paper which you now hold in your hand repre- 
sent generally correct the dry dug well, the pipe or tube in the 
bottom thereof, the pump attached to the said pipe, the timber to 
which the said pump was attached, the discharge pipe of the said 
pump, and the piston rod thereof, about which you tad heretofore 

testified. 
3403 A. It does. 


Paper here offered in evidence by def’ts. 
Paper here received in evidence and marked “ Def’t’s Ex. No. 6, 
Cortland, N. Y., Edward 8. More, notary public.” 


Q. 157. Does Def’t’s Ex. No. 6 contain correct references, under the 
caption “ References ” thereon, to the different parts enumerated by 
you heretofore in this examination ? 

A. It does. 


Direct examination here closed. 


3404 Complainants’ counsel, reserving their right to move for 
the rejection of the testimony of this witness on the grounds 
before stated, will enter upon the cross-examination of the witness. 


C. Q. 1. What is your youngest daughter’s name you have referred 
to in your testimony ? 

A. Jennie. 

C. Q. 2. When you were examined the other day you could not 
give her exact age positively, could you ? 

A. I could not. 
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C. Q. 3. When asked this morning by def’t’s counsel as to her 
age didn’t you have a paper in your hand, & didn’t you look at the 
same before answering the question ? 

A. I did. 

C. Q. 4. Will you produce that paper? 

A. Yes, sir. And witness does so. 

C. Q. 5. Is the writing on that paper in your hand ? 

A. No, sir. 

C. Q. 6. Whose handwriting is it ? 

A. My wife’s. 

C. Q. 7. When did she write it, if you know? 
3405 A. This morning. 
C. Q. 8. At whose request, if any one, was it obtained ? 

A. By my own. 


Proceedings were here adjourned to the same place to 1.30 p. m. 


1.30 p. m.—Parties appeared pursuant to adjournment, and cross- 
examination of ABRAM VANDENBURG resumed : 


C. Q. 9. This paper or memoranda contains the date when your 
youngest child, Saas was born, does it not? 

A. Yes, sir. 

C. Q. 10. Did you know that you were to be interrogated in re- 
gard to that to-day when you procured the memoranda ? 

A. I did. I saw my mistake. 

C. Q. 11. What mistake do you refer to in your last answer ? 

A. Well, I went right home and searched the record. I have not 
seen the record for years. 

C. Q. 12. Please state the mistake you referred to in cross-ques- 

tion 10. 
3406 A. I don’t know as I know your meaning. 
C. Q. 13. In answer to cross-question 10 you say, “I did. 
I saw my mistake.” What mistake do you referto? And the notary 
is requested to read cross-question 10, which is done. 
3407 A. Well, the mistake that I made in the date. 
C. Q. 14. What date? 

A. The date of the girl’s birth. 

C. Q. 15. Have you another daughter living besides this Jennie? 

A. I have; her name is Annie. 

C. Q. 16. When was she born? 

A. The 3 of November, 1884. 

C. Q. 17. Is the date of her birth on this memoranda? 

A. I think it is. 

C. Q. 18. Will you please examine it, and state if you haven’t 
made a mistake of about 4 years? 

A. I have; but not intentionally. I was thinking about the other 
girl’s age and accidentally made a mistake. 

C. Q. 19. At whose request, if any one’s, did you make the memo- 
randa of the date of Annie’s birth & bring it here to-day ? 

A. It was my own as much as any. I was anxious to rectify any 
mistake. 
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C. Q. 20. Had you made any mistake in. regard to the date 
3408 — Annie’s birth on your former examination ? 
A. Yes; I think I did. 
C. Q. 21. Please state as correctly as you can what mistake you 
made in regard to the date of her (Annie’s) birth? 
A. I didn’t get it right; I didn’t get it old enough. 
C. Q. 22. You spoke of a Daniel Van Auken on your direct ex- 
amination. Is he now living; and, if so where? 
3409 <A. I couldn’t say whether he is living or not; I suppose he 
is living, & is, for anything I know. 
C. Q. 23. How long has it been s since you have seen him? 
A. I haven’t seen him in 12 years, certain; I saw him then at 
Preble corners then. 
C. Q. 24. Have you any information as to his whereabouts? 
A. He went off South somewhere; in Pittsburgh, Pa., I think; I 
am not certain. I understand he is there now; am not certain. 
C. Q. 25. What year did he purchase the hotel property at 
Preble ? 
A. I couldn’t tell what year he bought it. He rented it at first 
and bought it afterwards. I couldn’t tell what year he bought. 
C. Q. 26. Tell me as near as you can. 
A. I couldn’t tell any nearer than that. 
C. Q. 27. Give me your best recollection—the year that he 
bought it. 
A. I couldn’t tell whether he had it two or three years before he 
bought it. 
3410-3412 C.Q. 28. Will you please give me some idea of the 
year that he purchased it? 
A. I couldn’t any nearer than I have. It might have been in 
1820 or it might have been before that. 
C. Q. 29. About how many years, as near as you can recollect, did 
he rent the property before purchasing? 
3413 The notary here states that he understood the witness, in 
his answer to cross-question 28, to have said: “It might have 
been in 1820 or it might have been before.” As there was & is a 
dispute between complainants’ counsel and defendant’s counsel as 
to what the witness intended to say & did say, the notary here asks 
the witness what he meant to say & what he did say in answer to 
cross-question 28 ; to which the witness replied, “I meant to say it was 
‘18 or 20 years ago. I would like to correct that statement. I have 
been thinking it over. Iam not as quick to reckon as some. I 
I should say it was in the neighborhood of 30 years ago, to the best 
of my recollection now. I will not be certain.” 


Cross-Q. 29 repeated. 
A. I couldn’t tell any nearer than I have. It might have been 
two or three years, but I would not be certain, because I don’t 
kuow. 
3414 C. Q. 30. Do I understand you as meaning to be under- 
stood that, on reflection, it was about 30 years ago that Van 
Auken purchased the hotel property at Preble? 
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A. To the best of my recollection it was 30 years ago, but I could 
not be positive as to the length of time. 

C. Q. 31. Do you know, and, if so, who, Van Auken rented of ? 

A. Yes, sir; Mr. Cushing; he is a merchant and now lives at 
Little York. 

C. Q 32. Did he purchase the hotel property of Cushing? 
3415 A. He did. 

C. Q. 33. About how long did he, Van Auken, continue in 
the hotel business at Preble ? 

A. I can’t tell positive. 

C. Q. 34. Did he carry on the hotel until he sold out? 

A. He did, for all I know. 

C. Q. 35. He didn’t occupy the hotel there after that, did he ? 

A. Not to my knowledge. 

C. Q. 36. How many years, according to the best of your recollec- 
tion, did Van Auken occupy the hotel there in Preble as owner & 
lessee ? 

A. I couldn’t tell. 

C. Q. 37. Please give me your best recollection as to the time. 

A. I don’t know as I could tell any nearer than I have; I can’t 

set any time. 
3416 C. Q. 38. 1 notice in your direct examination you state 
that you were away from Preble about 5 years of the time 
since you first came there; please state the year that you went 
away. 

A. I couldn’t tell; it was before and after I worked for Mr. Tall- 
man. 

C. Q. 39. In making up the 5 years you were away several differ- 
ent times, were you not? 

A. Yes. 

C. Q. 40. How long were you away at the longest time? 

A, The first time that I was away was when I was first married— 
for two years. 

C. Q. 41. Please state when that was, as near as you can. 

A. It was the second year I was married; it was 40 years 

ago. | 
3417 C. Q. 42. Did you reside in Preble village during the time 
that Van Auken run the hotel ? 

A. No, sir; I reside about a mile & a quarter from Preble, at Bal- 
timore, across the river from Preble. 

C. Q. 43. Please give me some idea as to the length of time that 
Van Auken occupied the hotel. 

A. I couldn’t say how many years; he might have been there 10 
years, but I can’t tell, for I don’t recollect. 

C. Q. 44. About what year was it that you first commenced to work 
for Wm. E. Tallman ? 

A. I can’t answer you positively as to that; it might have been 
the first or second year that he came onto the farm. I will not 

ositive. 
3418 C. Q. 45. Please give me the year as near as you can. 
A. I can’t exactly. : 
166—16 
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C. Q. 453. Was it before or after 1850? 

A. I couldn’t say whether it was or not. 

C. Q. 46. About how many years should you judge that Tallman 
occupied the farm before he moved away ? 

A. I couldn’t say. 

C. Q. 47. Can you give me the name of any of the men that 
worked for Wm. E. Tallman by the month in the year 1849? 

A. I can; James Ready, Jefferson Gatman,.and a man by the 
name of Hoffman; I think a man by the name of James Wickham 
and a man by the name of George Trowbridge; those are all that I 
‘an think of now; there was five or six of them, I think. 

C. Q. 49. Were they to work there during the time that you was 

at work on this windmill, as you have testified to? 
3419 A. To the best of my recollection, they were. 

C. Q. 50. Did any of them assist in the building of the 
windmill or the construction of the well while you were there work- 
ing on the windmill ? 

A. I think not; the well was dug when I went there. 

C. Q. 51. When you first commenced to work on the windmill or 
frame was the well dug and stoned and in the condition it was when 
you put the pump down,as you have testified ? 

A. It was. 

C. Q. 52. Had you seen the well prior to your commencing the 
work on the windmill? 

A. I had not. 

C. Q. 53. In what month did you commence such work ? 

A. I couldn’t say what month. 


Proceedings were here adjourned to Friday morning, March 19, 
1880, at 9 o'clock, to the same, place by mutual consent. 


3420 Fripay Mornine, March 19, 1880—9 o’clock. 
By mutual consent the further proceedings were adjourned 
to the Messenger House, in Cortland village. 
Parties appeared as before and Wm. D. Andrews appeared for the 
complainants & his counsel & ex. proceeded. 
C. Q. 54. In what season of the year was it? 
A. It was the fore part of summer. 
C. Q. 55. Should you judge it was either in May or June? 
A. I should say it was in June, I think. 
C. Q. 56. Did you work continuously on the windmill from the 
time that you commenced until you pumped water, as testified to? 
A. I did, for anything that I know now. 
C. Q. 57. Give me the length of time that vou were so engaged, as 
near as you recollect that you were, building the frame & working 
on the mill. 
3421 A. As near as I can tell, it might have been under of a fort- 
night. 
C. Q. 58. Did you do any other work on the windmill or well in 
the way of repair or otherwise after that? 


A. I did. 
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C. Q. 59. How long after that? 

A. I think it was the next summer or spring rather. 

C. Q. 60. What did you do? 

A. I repaired the wings. ‘Two or three of the wings got off. 

C. Q. 61. How did you repair them ? 

A. I repaired them by putting them back and making new ones 
when they were broke. 

C. Q. 62. Making new what? 

A. New wings. 

C. Q. 63. What was the size of the wings that you made and how 
were they constructed ? | 

A. I couldn’t tell the size exactly. They might have been three 
feet long—that is, the length of each wing. As near as I can recol- 

lect, they were two feet wide. I never measured them. It 
3422 strikes me that they were made of thin wood and — eyes 

fastened to the wings and around the shaft that they reversed 
on. 

C. Q. 64. Then the repairing that you done was to make new wings 
after the pattern of those that were broken by being blown off ? 

A. Yes, sir. 

C. Q. 65. Did you ever do any other repairing about the well or 
windmill ? 

C. Q. 66. State just what. 

A. I put in a set of new braces in the bottom part of larger 
timber. 

C. Q. 67. When did you do that? 

A. I couldn’t say. It was some time after—a good while; but 
what length of time I couldn’t say positive. 

C. Q. 68. Give me, as near as you can, the year that you did the 
last-mentioned repairing. 

A. I couldn’t tell. It might have been three or four years 

3423 after, as near as I can tell. The braces were all of asize. The 

lower braces proved to be too small. The lower braces being 

larger, they did not hold, but warped so they were loose, and we had 
to put in new ones that were larger. 

C. Q. 69. Was the putting in of the new braces the last repairing 
that you did about the well or windmill? 

A. No, sir; I think not. 

C. Q. 70. Are you positive that it was not the last? 

A. Yes, sir. 

C. Q. 71. What did you do next in the way of repairs ? 

A. Ieouldn’t say whether I did the bracing referred to or the pit- 
man. I put in a new pitman, but whether I did it before or after 
I put in the braces I can’t say. 

C. Q. 72. Describe the new pitman you say you put in. 

A. It was a hard-wood timber. I should say it might have been 

over two inches square, the same as the old one was. 
3424 C. Q. 73. What was the length of the new pitman ? 
A. I couldn’t say any nearer than I have. It might have 
been twenty-five feet or only twenty. I couldn’t say as to the length 
positively. 
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Defendant’s Ex. No. 6 shown witness. 


C. Q. 74. Who drew this representation and made the reference 
on this exhibit? 

A. Mr. Suggett, the defendant’s counsel. 

C. Q. 75. The reference “ E” shows a section of pipe in the ground 
representing perforated holes in the bottom, all of which appears to 
be below the bottom of the dug well, with the exception of a 
few inches of the pipe. Of your own knowledge do you pretend to 
know what was below or in the ground at the bottom of the dug 
well—that is, whether the pipe was perforated or not? 

A. No, sir; nothing but what I was told. 

C. Q. 76. Did you give Mr. Suggett a description of 

the well to enable him to make “ Ex. No. 6?” 


3425 & 3426 


A. ] did. 

C.Q. 77. Did you give him a description of the pipe appearing 
below the bottom of the dug well with the perforated coled as appears 
in the exhibit? 

A. I did not. 

C. Q. 78. When you testified on your direct examination that “ Ex. 
No. 6” represented generally correct the dry dug well, the pipe or 
tube in the bottom thereof, so far as “reference E” is concerned on 
that exhibit, appearing below the bottom of the dug-well perforations 
in the pipe, you haven’t any personal knowledge of the same, have 

you? 
3427 Cross-Q. 78 read over to witness. 
A. With the exception of the top, I have not. The bottom 
that was out of sight in the ground I know nothing about. 

C.Q. 79. (Def’t’s Ex. No. 5shown witness.) The representation on 
Ex. No. 5 and the references thereon were made by Mr. Suggett, the 
defendant’s counsel appearing on this examination, were they not ? 

A. Yes, sir. 

C. Q. 80. Was the connecting rod which connected this 
3428 pump piston rod with the crank of the windmill attached to 
the pump before or after the pump was let down into the 

well? 

A. After it was let down and fastened. 

C. Q. 81. Was the discharge pipe connected to the pump before or 
after the pump was let down into the well? 

A. After. 

C. Q. 82. Can you give a nearer approximation to the distance 
from ‘Tallman’s house to the well than you have already stated in 
answer to direct question 22, when you said, “It might have been a 
quarter of a mile?” 

A, It is three-quarters of a mile, as near as I can judge. I didn’t 
“alculate to be understood a quarter of a mile. It was on the west 
side of the railroad. It is a quarter of a mile east of the west road 

running from Preble, as near as I can judge. It is about 
3429 a quarter of a mile north of the east and west cross-road. 
C. Q. 83. State, if you can, whether the wel! was in the first 
or second field from either of these roads. 
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A. As near as I can recollect, it was nearly on the line of those 
two lots, a little north, I should judge, from the line of the two lots 
from the east and west aaadale 1 think it was in the second lot 
from the north and south road. 

—. Please state the position of that well with relation to the lot 
and fences, as they now stand. 

A. I couldn’t. I haven’t noticed for a year how the fences there 
now stand. ' 

C. Q. 85. Was there ever any other well of this or a similar de- 
scription in any of those fields within a radius of one-fourth of a 
mile from this well of which you have been testifying, during the 

time of your residence in Preble? 
3430 A. There is a well by the barn near the house, but it wasn’t 
in the fields. There was no other, to my knowledge. 

C. Q. 86. How long has it been since that windmill was in exist- 
ence, standing there over that well ? 

A. I couldn’t say. 

C. Q. 87. Was there ever any other than the one windmill of which 
you have testified standing over that well ? 

A. Not to my knowledge. 

C. Q. 88. Could there have been any other windmill standing over 
that well since the time of which you have testified concerning the 
one windmill ? 

A. I think not. 

C. Q. 89. What was the cause of this windmill ceasing to be used ? 

A. They neglected keeping it in repair; they let it go down. 


431 C. Q. 90. Did the frame or any part of the mill remain 
standing after it ceased to be used for pumping; and, if it did 
how long? ’ 


A. It stood there for some length of time. I wouldn't give any 
length of time. The wings were off and the wheel was on, & it 
stood there a long time. 

C. Q. 91. How long did you continue to work for Mr. Tallman ? 

A. I worked for him as long as he owned the property ; I can’t tell 
how long that was. 

C. Q. 92. Did this frame and remnants of the mill remain over 
the well at the time Mr. Tallman sold this property ? 

A. Iam pretty positive it did. 

C. Q. 93. Referring to Def’t’s Ex. No. 5, is this, so far as you are able 
to testify, a correct delineation of the frame of the windmill and its 
position in relation to the dug well? 

A. It was drawn with my directions exactly as near as 
3432 may be. 

C, Q. 94. And all the parts of this frame, girts, braces, and 
connections, are, to the best of your knowledge, properly delineated 
in this drawing, are they ? 

A. A side view of one side this represents, 

C. Q. 95, Is it a correct view of one side ? 

A. To the best of my knowledge, it is. 

C. Q. 96. And is the plan view showing the well marked “ B” 
and the sills marked “A,” also correct ? 
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A. Yes, sir. 

C. Q. 97. After the windmill ceased to be used to raise water from 
that well was water obtained from it by any other means? 

A. Not to my knowledge. 

C. Q. 98. Are you prepared to testify positively that water was not 
obtained from that well after the windmill ceased to be used and 

for years after? 
0433 A. Iam not. 
C, Q. 99. What were the arms of the windmill composed 
of; were they wood or iron’ 

A. I could not say positively. 

C. Q. 100. Can you say positively what the ring or eye of which 
you have testified was composed of? 

A. lron or steel; iron, I suppose. 

C. Q. 101. How was that eye connected to the shaft? 

A. It was connected with an eye which was fastened around the 
rod which was fastened to the arms. Those eyes clasped around a 
small rod which held the wings reversable to the atoll 

C. Q. 102. What were these small rods of which you speak, that 
held the wings and around which the eyes passed ? 

A. lron, I suppose. 
0434 C. Q. 103. What were they for? 
A. To hold the wings to the arms. 

C. Q. 104. Were the wings hung on these rods which were at- 
tached to the arms? 

A. The wings were hung to rods attached to the arms. 

C. Q. 105. How were the rods attached to the arms? 

A. They were fastened, but in what way I couldn’t say. 

C. Q. 106. Were those arms wood to which these rods were at- 
tached ? 

A. I couldn’t say positively. 

C. Q. 107. Will you swear positively that any portion of that wind- 
mill, either its boxes, crank, hub, ring, eyes, arms, rods, or wings, 
were made of wood? And, if so, please state what part you are so 
willing to swear to. 

A. I would not positively. 

C. Q. 108. Had you ever before worked upon or seen a 
3485 windmill previous to working upon this one for Mr. Tall- 
man? 

A. It was the first one that I ever worked on; I had seen them 
before at a distance. 

C. Q. 109. Have you ever since then worked upon or seen other 
windmills and been near enough to them to see and note their con- 
struction ? 

A. I have not. 


Proceedings were here adjourned to 1.30 p. m., to the same place. 
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1,30 p. m.—Met pursuant to adjournment. 


C. Q.110, Then, Mr. Van Denburg, never having worked upon any 
other windmill or been near enough to study its mechanism, you 
have not in your description by any possibility got some other wind- 
mill mixed up with this one of Tallman’s, have you? 

A. No, sir. 

C. Q. 111. Reverting to Defendant’s “Ex. No. 5,” F is the- 

stated to be a journal box for windmill “shaft.” How 
3436 many of those boxes were there ? 

A. There were two boxes and two caps, the one box and cap 
being on one side of the frame and the other box and cap being on 
the opposite side. 

C. Q. 112. The shaft which you speak of that ran in these boxes 
was the crank shaft that drove the pump, was it not? 

A. It was. 

C. Q. 113. Whereabout upon that crank shaft and where in rela- 
tion to the frame, whether between its two sides or upon its outside, 
did the wings of the windmill revolve ? 

A. The crank or elbow that carried the pitman was in the middle 
or nearly so; it might have been a little one side; the wings of the 
windmill run on the outside of the frame; the shaft run over long 
enough so that the wings would clear the frame. 

C. Q. 114. Referring again to “ Def’t’s Ex. No. 6,” are the pro- 

ortions of the parts as here shown correct, according to the 
3437 beat of your belief? 

A. The pipe below the bottom of the well I know nothing 
about. The drawing is so near that I could tell what it was for. 

C. Q. 115. Please say if the diameter of the pump and the diam- 
eter of the suction pipe are, as you think, properly proportioned in 
that drawing? 

A. As near as I could do it. 

C. Q. 116. I ask the same information in regard to the discharge 

pipe & the piston-rod—as to their diameters. 
343 Cross-question 116 repeated to witness. 

A. They are nearly so ; [ can’t tell exactly ; I am no drafts- 
man; I know nothing about drawing to a scale. 

C. Q. 117. If you know the diameter of any of the articles here 
alluded to, you can tell, can you not, without any knowledge of 
drawing, Whether another one of twice the diameter is or is not 
properly shown ? 

A. I could tell if it was not proportioned right. I can tell 
3439 the proportions of anything very quickly; anything that is 

out of proportion I can see very quickly; if a draft of any- 
thing is out of proportion I could see it very quickly. 

C. Q. 118. You build houses, do you not? 

A. I do or have. 

C. Q. 119. Do you not build them to scaled drawings? 

A. By my own drawing & scale I work from. 

C. Q. 120. Did you not build this windmill frame by a scaled 
drawing made by Mr. Tallman? 

A. I did not. 


- 


ee a ~ 7 
eatin neiiteenameeeonenns sanabaomeneneananement 


nineties 


WILLIAM D, ANDREWS ET AL. VS. GRORGE HOVEY, 


C. Q. 121. What kind of a drawing did you build it from ? 
A. We marked it out on a board, Tallman and myself, and 
planned it out between us. 

C. Q. 122. Could you frame a house from drawings’ that are not 
scale-? 

A. I could frame a house without any drawings. 

C. Q. 123. Do you usually frame houses without drawings ? 
J440 A. I have; we do not usually; I have with drawings, a 
sort of sketch from which I could get an insight from. 

C. Q. 124. Who made the drawings on the board of this windmill 
frame, yourself or Mr. Tallman ? 

A. I made it in the first place a rough sketch; then Mr. Tallman 
added to it, or both of us together did. 

C. Q. 125. Will you please say if this joint between the piston rod 
of the pump and the connecting rod is properly located, it being 
here shown a little below the mouth of the well? 

A. Nearly. 

C. Q. 126. And the well being ten or twelve feet deep, as is stated 
on this exhibit, then the rod from the pump to the joint was some- 
where from six to eight feet long, was it not ? 

A. It might have been and it might not; I couldn’t say positive. 

C. Q. 127. Give the length of the piston rod according to your 

best knowledge and belief. 
3441 A. I couldn’t any nearer than I have; it might have 
been six or eight feet. I can’t be positive as to the length. 

C, Q. 128. Who assisted Mr. Tallman and yourself, if any one did, 
in putting that pump into the well and attaching it to the wind- 
mill? 

A. Mr. Tallman and myself and nobody else. 

C. Q. 129. When was the pump brought there and by whom ? 

A. I could’t say. 

C. Q. 130. You have said that you went down in the well and 
that Mr. Tallman lowered the pump down to you, and you set it 
onto the pipe, then went out of the well, and Mr. Tallman went 
down and attached the pump to suit himself. How did you secure 
that pump on the end of that inch and a quarter pipe, so that it 
remained there while you went out and Mr. Tallman went down to | 

farther secure it? 
3442 A. It rested on the end of the pipe and we did not release 
the chain uniil I got up and held it until Mr. Tallman could 
have it. 4 

C. Q. 151. How did Mr. Tallman secure the pump to that pipe? 

A. I coundn’t tell; he shaped or worked it on; but whether 
there was a screw to it or not I couldn’t say. 

C, Q. 132. Do you not know that there was not a screw thread on 
that iron pipe that stood in the ground ? 

A. 1 couldn’t say positively. 

C. Q. 133. You had no recollection of seeing a screw thread on 
that pipe, have you? 

A. I couldn’t tell any nearer than I have. 
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C. Q. 134. Did you see an inner screw thread, known as a “ female 
screw,” in the bottom of that pump, of sufficient size to go 
0443 over the screw on the end of that pipe ? 
A. I couldn’t say. 

C. Q. 135. Was there any screw or nut atlached to the bottom end 
of that pump? 

A. I couldn’t say. I didn’t notice the pump enough to know how 
it fastened on. 

C. Q. 136. And you don’t know how the bottom of the pump was 
made or what was attached to it when it was let down into the well, 
you being in the bottom of the well at the time? 

A. I don’t, because I went down with the pump on the ladder to 
steady it. I didn’t see the bottom of the pump. 

C. Q. 137. What time of day was the pump brought there, and 
what time of day was it put into the well? 

A. I can’t tell when it was brought there. I can’t tell exactly the 
time of day it was put in the well. We sat it a running that day 
towards supper time. 

C. Q. 138. Who packed the stuffing box of the pump before you 

set it to work? 
3444 A. I can’t say; I don’t know, but it was all fixed when 
brought there. 

C. Q. 139. Did either you or Mr. Tallman in your presence pack 
that stufting box or do anything towards it? 

A. Not that I recollect. 

C. Q. 140. And do you recollect that Mr. Tallman did not pack it? 

A. I do not. 

C. Q. 141. Who fastened the pump to the timber in the well? 

A. Mr. Tallman and myself. 

C. Q. 142. Were you both in the well together doing it? 

A. We were. 

C. Q. 143. You have stated that this timber was fastened to the 
planking over the well; how was the planking over the well fast- 
ened ? 

A. There were timbers put in between the sills each side. The 
plank were spiked down on those timbers with the exception of 
one. . 

3445 C. Q. 144. When was this planking put on and spiked 

down, as you say ? 

A. Before we let the pump down. 

C. Q. 145. And was the upright timber fastened to these planks 
before you let the pump down ’ 

A. Not stationary. 

‘ C.Q. 146. Was it put down before the pump was put down? 

A. I think it was not. 

C. Q. 147. Do you positively testify that it was not? 

A. I would not. 

C. Q. 148. Would you testify positively that the timber was not 
fast in place before the pump was put down? 

A. I would not. 
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C. Q. 149. Were there or were there not holes bored through this 
timber through which to pass bolts or clamps to secure the pump 
to it? 

A. I couldn’t say. 

C. Q. 150. Do you know anything about how that pump was se- 

cured ? 
3446 A. I couldn’t say which way it was fastened. It was fast- 
ened either by bolts or clamps. 

C. Q. 151. Who fastened it? 

A. Mr. Tallman and myself; I assisted. 

C. Q. 152. There being no other persons than yourself and Mr. 
Tallman present during the day and while that pump was being 
put in and secured, and Mr. Tallman being dead and you not being 
able to state how that pump was secured, either to the timber or to 
this iron pipe, there can be no person now living who can give us 
any information in regard to those matters. Is not that so? 

A. I couldn’t say. 

C. Q. 153. Are the statements made in the last question of com- 
plainants on which the final questions were based correct or er 

not? 
0447 A. I don’t know whether there was any one there or not 

besides us; there might have been lots there that I don’t rec- 
ollect of now; Mr. Tallman and I did the work; I don’t recollect 
of any one but us two being there now. 

C. Q. 154. Have you not testified that there was no other person 2 
except yourself and Mr. Tallman present during the putting in and 
fastening of that pump ? 

A. I think I have. 

C.Q. 155. Then the statements on which question 152 were predi- 

cated were correct, were they not? | 
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0448 A. I couldn’t say whether they were or not. 

C. Q. 156. Was there any person present during that time, : 
while you were putting in and securing that pump, other than your- | 
self and Mr. Wm. E. Tallman ? a 

A. I couldn’t say whether there was or was not. 

C. Q. 159. Will you swear that there was any person present other 
than yourself and Mr. Tallman when you were putting in that 
pump? ~ 


A. Not that I know of. 
C. Q. 160. Did you have the mill and pump running when you 
left that night? 


A. | did. 
C. Q. 161. And was it running when you went there the next se 
morning ? . 


A. It was. 
C. Q. 162. How long did it then continue to run to your knowl- 
edge before being stopped ? 


3419 I couldn't say; I couldn’t tell any length of time; it run 
a good while. 
C. Q. 163. Can you positively state that that pump run one week _ 


after you put it up before it stopped ? 
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A. I couldn’t tell positively. If the wind blew as it did when we 
put it up it did run. If the wind slacked it stopped. 

C. Q. 164. You were at the windmill and well nearly every day 
for a considerable length of time, were you not ? 

A. No; not every day. I was there every two or three days for 
some time. We could see it from where we were at work every day. 
If it stopped we looked to it. 

C. Q. 165. Were any repairs made either to the mill or pump 
within the first two or three weeks after it was started ? 

A. There might have been and might not. I think not. 

C. Q. 166. In answer to direct question 88 you said that 

3450 you took your cousin, Daniel Van Auken, to the windmill 

and showed him what you had been doing, “ and he thought 

it a great piec- of machinery to the see the wheel drawing water so 

nicely.” These remarks were applied to the windmill, were they 
not? 

A. Yes, sir. 

C. Q. 167. In answer to direct question 92, which was “ How was 
the pump and windmill and well regarded in the neighborhood 
where it was made?” you answered: “They claimed it was quite a 
curiosity.” That claim was applied to the windmill, was it not? 

A. Yes, sir. 

C. Q. 168. In direct question 93 you were asked if Mr. Taliman 
made any secret of this well; you answered: “ Not that I know of.” 
Do you know of any other person in that neighborhood or elsewhere 
who made a similar well after that well of Mr. Tallman’s was made? 

And, if so, say who it was that made it, and when and where 
3451 it was made. 
A. Icouldn’t say that there was any to my knowledge now. 

C. Q. 169. Did Mr. Tallman himself, to your knowledge, ever 
make another similar well? 

A. Not to my knowledge. 

C. Q. 170. When did you first hear of any claim being made that 
this well of Mr. Wm. E. Tallman’s, of which you have been testify- 
ing, was similar to the driven wells which originated in Cortland 
and were patented by then residents thereof? 

A. I couldn’t tel! whether it was a year or two years ago. There 

was a stranger came to me and asked me if I was the man 
3452 that put down that well. I didn’t ask him his name and 
didn’t know him. 

C. Q. 171. And this was the first time you ever heard of such 
claim being made, and it was within the last two or three years? 

A. It wasn’t three years; it was within the last two years. I 
didn’t know it then. After he was gone I inquired into it and they 
said there was a patent on this drive-well business, but I didn't 
know where the patent was or anything about it. I inquired into 
it out of curiosity. 

C. Q. 172. Had you never previous to that time heard that there 
was a patent upon driven wells ? 

A. Not that I recollect. 
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C. Q. 173. When, after this well of Tallman’s, did you first see a 
driven well? 

A. I couldn’t tell anything about when or where. 

C. Q. 174. And your residence, Mr. Van Denburg, is within 

eight miles of Cortland village, with a railroad passing 
3453 through both villages on which several passenger trains pass 

from the one village to the other each day, and Cortland vil- 
lage is the county-seat of your county? Are these statements all 
correct ? 

A. They are. 

C. Q. 175. In answer to question 96 you were asked if this was not 
considered a new method of getting water and was not discussed as 
such. Now, you answered, “I don’t know; it was new to me.” 
Now, was not whatever discussion you may have heard directed to 
the subject of the windmill as being a new way of procuring water? 

A. I think it was. 

C. Q. 176. How long a time would it take to fill a pail from that 
well—an ordinary two and a half gallon pail ? 

A. I couldn’t say; that would be owing to how fast the wind 
made the wheel go or how quick a stroke it took; I never tried it 
and I couldn’t tell. 

C. Q. 177. Did you fitthe boxes and the windmill onto the frame 

yourself? 
3454 A. With Mr. Fullman’s help, I did. 

C. Q. 178. That being so, are you certain that you have 
made no mistakes in the manner in which the windmill and its 
shaft were attached to the frame ? 

A. I am not certain. 

C. Q. 179. Then do you mean us to understand that the testimony 
you have given in regard to this windmill, well, and pump you are 
not certain of? 

A. No, sir; I don’t wish to be understood in that way. 

C. Q. 180. How do you wish to be understood when you say you 
are not certain ? 

A. I mean to be understood that Iam not certain as to how the 
boxes were fastened. 

©. Q. 181. Were the boxes fastened to the girts, as they are repre- 
sented in the drawing, without regard to how they were fastened ? 

A. I think they were. 

3455 C. Q. 182. Were there any guides for the pump piston-rod ? 
If so, please describe them. 

A. There was a guide to the piston rod through this floor so it 
couldn’t “ wabble.” There was a hole through the planks about the 
size of the piston so it would play easily. 

C. Q. 183. Do you mean through the plank that covered the 
well? 

A. Yes, sir. 

C. Q. 184. Were there no other guides than the hole through the 
plank ? 

A. I think not. 
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C. Q. 185. Then the piston rod must have extended above the top of 
the well and have been considerably larger than it is shown to be in 
Def’t’s “ Ex. Cortland No. 6,” was it not? 

A. This iron rod did not come up in sight above the planking; I 
mean the iron piston rod. 

C. Q. 186. Then am I to understand that you testify that the pis- 
ton rod itself had no guide and that the only guide from the cap of 

the pump to the crank of the windmill was formed by a 
3456 hole in the plank through which the pitman played, and 

that that hole formed a guide for the piston and pitman 
rod? 

A. I don’t wish to be understood in that way. 

C. Q. 187. Then please explain how you do mean to be under- 
stood in regard to the guides to the piston rod. 

A. This piston rod didn’t come in sight. The joint was below 
the planking, and there was guides fastened to this timber for the 
piston rod to steady by. 

C. Q. 188. Did you not a few moments since state that there were 
no other guides than the hole through the plank that covered the 
wall? I refer to your answer- to cross-questions 182, 183, & 184. 

A. I didn’t caleulate to be understood that there were no 
3457 guides to the piston rod. I supposed they were getting at 
the pitman. 

C. Q. 189. Did not Mr. Suggett, the counsel for defendant, first 
suggest that the hole through the plank covering the well was a 
guide to the pitman before you made any change in your testimony, 
and had not all the questions asked you in relation to those guides 
referred specially ad distinctly to the piston rod and not to the pit- 
man ? 

A. Couldn't say. 


Proceedings here adjourned to 9 a. m., March 20, 1880, at the 
same place. 


Marcu 20, 1880—9 a. m. 
Parties appear pursuant to adjournment to the same place. 


C. Q. 190. What was the width and thickness of the plank over 
the well through which the pitman passed ? 
A. I couldn’t say the width or thickness of the plank. 
C. Q. 191. How large was the hole through it and what was its 
shape? | 
3458 A. It might have been two and a half inches square, as 
near as I can recollect. 
C. Q. 192. Was it square? 
A. I think it was. 
C. Q. 193. Did the pitman touch the sides of this hole and act as 
a guide to it? 
A. Partially. 
C. Q. 194. Explain what you mean by “ partially.” 
A. Well, so it would not shove the piston rod sideways, so as to 
affect the rod so it would come down nearly perpendicularly. 
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©. Q. 195. Was the pitman guided by that hole in any way, shape, 
or manner? Please answer yes or no. 

A. This hole—the pitman might.-have come down all right with- 
out this hole. It wasn’t intended to be a perfect guide to the pit- 
man. 

C. Q. 196. Question 195 repeated and answer demanded—yesor no. 

A. ¥o. 
3459 C. Q. 197. You stated yesterday that there were several 
guides and the piston rod attached to the timber to which 
the pump was fastened. How many of those guides were there and 
of what were they made of ? 

A. I can’t say, and I hain’t said several, neither. 

C. Q. 197. How many guides were there attached to that timber? 

A. I can’t say. 

C. Q. 198. Was there one? 

A. I think there was. 

C. Q. 199. Will you swear that there was? 

A. I think I would. 

C. Q. 200. Question 199 repeated and answer yes or no demanded. 

A. Yes, sir. 

C. Q. 201. What was that guide composed of? 

A. I think it was an iron guide, to the best of my recollection. 

©. Q. 202. Will you swear that it was an iron guide? 

A. Not positively. 

C. Q. 203. Have you a good memory ? 
3460 A. Well, as good as folks in general, I think, for that 
length of time. 

C. Q. 204. Do you mean to say that the time since these occur- 
rences has been so long that you are unable to make positive state- 
ments in regard to this machinery and its attachments which you 
yourself assisted in putting up and was the leading workman in 
doing? 

A. I can’t give every particular, but the outlines I can give. 

C. Q. 205. How far from the pump was this guide you speak of? 

A. Not but a short distance, so that it would play & not interfere 
with the hoisting. 

C. Q. 206. How far could it be above the pump and not interfere 
with the hoisting? 

A. It could be within eight or ten inches from the top of the 

piston rod. 
3461 C. Q. 207. Was that guide within eight or ten inches from 
the top end of that piston-rod ? 

A. It might have been and might not; I wouldn’t say positive as 
to the distance. 

C. Q. 208. Now, please to answer the question how far was that 
guide above the top of the pump. 

A. I can’t tell any nearer than I have told. I never measured 
the distance and I can’t give it. 

C. Q. 209. Give the nearest approximate distance that you are 
able to. | 

A. I have as near as I can get at it. 
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C. Q. 210. What distance have you given which is as near as you 
can get at it? 

A. I have given it as near as I could; I never measured it and 
can’t give it the exact measurements, because I don’t know. 

C. Q. 211. What approximate distance have you given, and will 
you please repeat, without having exact measurements, what was the 

approximate distance from the top of the pump to that guide? 
3462 A. I can’t say ; I never measured it; I don’t know; I can’t 
tell any nearer than I have. 

C. Q. 212. Then do you wish us to understand that you are en- 
tirely unable to tell how far above the top of the pump that piston- 
rod guide was placed ? 

A. Iam unable to tell the exact distance. 

C. Q. 213. How near can vou tell? 

A. I might tell within two feet or perhaps a foot or ten inches, 
maybe; I can’t say positive. 

C. Q. 214. Then tell us within two feet of what that distance was. 

A. I can’t positively say within two feet. 

©. Q. 215. And still do you swear positively that there was a guide 
on that piston-rod attached to the timber to which the pump was 
secured ? 

A. I can. 

C. Q. 217. Have you a distinct recollection of such a guide being 

attached as described in my previous question, or do 
3463-3465 you testify because of the supposed necessity of their 
having been such a guide? 

A. I have @ distinct recollection of there being such a guide; I 
do not testify from any supposed necessity. 

C. Q. 218. Having a distinct recollection of that guide, you will 
now please state whether it was made of iron, wood, or other mate- 
rial, and how far above the pump it was placed. 

A. To my best recollection, it was of iron, but I wouldn’t be posi- 
tive; I can’t tell the distance; it might have been one foot or two 
feet or more. 

C. Q. 219. And is this what you term a distinct recollection ? 

A. It is not. 

C. Q. 220. Then you have not a distinet recollection ? 
3466 Cross-question 320 repeated to witness. 

C. Q. 321. Referring to “ Ex.6,” was the connection between 
the piston-rod of the pump and the pitnian made in the manner as 
delineated in that drawing? 

A. I couldn’t say it was, sir; I couldn’t say how that joint or 
attachment was made, exactly ; I think there was a joint; I couldn't 
say positively ; according to the best of my recollection, there was a 

joint. 
3467 C. Q. 222. Did or did not Mr. Suggett make this drawing 
according to the description you gave him ? 

A. Yes, sir; he did. 

C. Q. 223. And was the drawing of the joint made according to 
the description you gave him ? 

A. Yes, sir; as near as I could recollect at that time. 
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C. Q. 224. And does the joint as shown in the drawing agree with 
your present recollection ? 
A. Not exactly ; no, sir. 
C. Q. 225. Then you have changed your recollection in regard to 
that jointsince you described it to Mr. Suggett and that drawing ' 
was made, have you not? ) 
A. Partially. 
C. Q. 226. State in what respect. 
A. In the way that it was put together. 
C. Q. 227. Describe the difference between that drawing and your 
present recollection as regards the connection between the piston rod 
and the pitman. 
3468 A. It should show an eye. I intended a joint as is shown 
in the drawing. Having put on my spectacles, I can see it 
more plainly, and I now see that it is in accordance with my recol- 
lection. 
C. Q. 228. How long has your recollection in regard to that joint 
been as you now state ? ? 
A. When I ordered it drawn up I thought of it and I have thought 
of it since. 
C. Q. 229. How long has your recollection been that it uae as 
shown in the drawing, as stated in answer to cross- question 22 7? 
A. I have thought about it frequently, but I can’t tell how hae 
C. Q. 230. Did you think so a year ago? + 
2 


te 


A. I did. The first time I thought about it was when this stran- 
ger approached me about it; I thought the matter all over. 
C, Q. 231. And have you since continued to think that the piston- 
rod and the pitman were thus connected ? 
A. As far as I can think now, sir. 


C, Q. 232. Did you not, in answer to direct question 111, say ‘ 
3469 that the connection was made by the pitman being lapped 
and bolted tothe rod? Please answer the question yes or no. ; 


A, I didn’t mean to be understood that it was lapped without a 
joint; | didn t mean it was bolted stationary without a joint. 

C. Q. 233. If the rod lapped and bolted to the pitman that attach- 
ment would preclude any joint from occurring between the two, 
would it not? 

A. It would. 

C. Q. 254. Which was your attention more particularly called to, 
the windmill, the pump, or the pipe in the ground ? 

A. The windmill. 

C. Q. 235. In answer to direct question 54 you say you saw the 
pump when it was brought on the ground. When was it brought } 
on the ground ? 


A. I couldn’t say exactly. 
C. Q. 236. You then have no distinct recollection in regard to it? 
A. °C more than from the time I helped to put it in. 
3470 C.Q. 257. How was the windmill stopped and started ? 
A.*i enel it was started from the wind; that was what 
it was intended for. _ 
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C. Q. 238. Were there no means of regulating it or stopping and 
starting it other than by the action of the wind alone? 

A. I couldn’t say whether there was or was not. 

C. Q. 239. So far as you know, so long as the windmill continued 
in order, did it run continuously wherever there was sufficient wind 
to drive it? 

A. It did. 

C. Q. 240. In answer to direct question 189 you say that Wm. E. 
Tallman was in the well from 20 minutes to half an hour attaching 
that pump to the pipe. What was he doing that required so longa 
time? 

A. I couldn’t say; only fastening the pump. 

C. Q. 241. Could you not from the top of the well see what he was 

doing ? 
3471 A. I think I could pretty much, unless he was doing some- 
thing under the pump; when he placed the pump on the 
pipe he might be doing something, for I couldn’t see the end of the 
pipe. 

C. Q. 242. Describe in detail all that you did see him do. 

A. I couldn’t tell all that I did see him do. I saw him fasten the 
pump on and put on the pipe, and fastened it to this timber and 
put on the conducting pipe that carried the water up out, and at- 
tached the pitman to the rod with my help. I can’t state every little 
thing that Isaw him do. I might have done it myself. We both 
assisted all the way through. 

C. Q. 243. Were you in the well with Mr. Tallman during this 
twenty minutes or half an hour? 

A. I think I was. 

C. Q. 244. On your direct examination, in answer to direct ques- 
tion 139, you state that you came up and Mr. Tallman went down 

and remained from twenty minutes to half an hour. Now, 
3472 do you mean to be understood that during that twenty min- 
utes or half hour you were down in the well with him? 

A. No, sir. 

C. Q. 245. Then, again, I ask what was Mr. Tallman doing during 
that twenty minutes to a half hour? 

A. Fastening the pump and working on the machinery. | I can’t 
give everything that he was doing or I either. 

C. Q. 246. Do you know whether or not there was a second pipe 
of lead or other material inside the inch-and-a-quarter iron pipe 
which you have described as standing in the ground? 

A. I do not. 

C. Q. 247. How far was it from the surface of the ground in the 
bottom of that well down to water? 

A. I couldn’t say. 

C. Q. 248. Will you swear that that dug well, measuring from 
the surface of the ground to the bottom of the excavation, was not 

eighteen feet deep? 
3473 A. No; I couldn’t swear to the depth of the well exactly. 
C. Q. 249. Who helped Mr. Tallman put that pipe down 
into the ground ? . 
168—16 
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A. I couldn’t say ; 1 wasn’t there when it was put down. 

C. Q. 250. You stated on your direct that Wm. Tallman told you 
how he drove that pipe down, using a cap of wood on the pipe, a 
hard-wood scantling, and a sledge. Did he not also tell you who 
helped him do that work? 

A. Not that I recollect of. 

C. Q. 251. You have stated on your direct that sand and gravel 
was pumped up from this well during its earlier workings ; how much 
sand or gravel did you ever see that was pumped up there ? 

A. I never measured the quantity ; it settled in the bottom of the 
trough ; it was fine sand & gravel. 

C. Q. 252. About how much did you see? Give us your best judg- 
ment. 

A. Well, I never measured the depth of it in the trough ; there 
might have been a half bushel or a peck or maybe less. 

C. Q. 253. How long did sand continue to come ? 

A. I can’t say. 
3474 C. Q. 254. You say that you saw the sand in the bottom of 
the trough; was not the water first pumped into a stone and 
cement tank before being led to the trough ? 

A. Not to my recollection. 

C. Q. 255. Was there any tank into which the water was pumped 
before it went to the trough ? 

A. No, sir; not that I recollect of. 

C. Q. 256. When you answer that question do you mean to include 
all the time while you were acquainted with that well and its opera- 
tion ? 

A. Yes, sir; I never knew any cement tank there that I recol- 
lect of. 

C. Q. 257. Was there any other tank than a stone and cement tank, 
to your knowledge, into which water was pumped before going to the 
trough ? 

A. Yes, sir; it was an old wood tank or trough made of plank, I 
think ; a smallish one ; then after that I built a large plank vat, tank, 
or trough; we called it a trough ; I should think the new one was 

from eight to ten ft. long and from eighteen to twenty 
3475 inches wide and deep, as near as I can recollect now. 
C.Q. 258. Where were these wooden tanks or troughs placed? 

A. Placed on the south side, close against the frame; those were 
for the cattle to drink out of. 

' C. Q. 259. Then these were not tanks, but troughs for the cattle 
to drink out of? 

A. They might call them tanks, but they were used for cattle to 
drink out of. 

C. Q. 260. Was the water delivered directly from the discharge 
pipe to these troughs ; and, if so, how long did they continue to be 
so supplied ? 

A. It was delivered directly into these troughs, but I couldn’t tell 
how long. 

C. Q. 261. How coarse was any of the gravel you saw in any of 
these troughs? 
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A. Like small shot and some larger, like common shot. 
C. Q. 262. Will you give us the diameter of the largest gravel you 
saw, in parts of an inch? 
A. ee might have been in diameter one-eighth of an 
inch. 
3476 C. Q. 263. Will you swear positively that there was not 
gravel there of half an inch or of a quarter of an inch in 
diameter that came from that pump? 
A. There was not, that I know of. 
C. Q. 264. Will you swear that there was not? 
A. Not any nearer than I have; there was not that I know of. 
C. Q. 265. Do you know the nature of the soil—the size of the 
gravel and stones in the bottom of this dug well? 
A. I do not. 
C. Q. 266. Do you know of what material the piston and valve of 
the pump were made? 
A. I don’t know; I never saw the inside of the pump to know 
what they were made of. 


Proceedings were here adjourned to 11.30 p. m., to the same 
place. 


1.30 p. m.—Parties appeared pursuant to adjournment. 


C. Q. 267. Why were not the guides shown you — this 
38477 drawing of Mr. Suggett’s—Defendant’s Ex., Cortland, No. 6? 
A. It was overlooked. 

C. Q. 268. In answer to direct question 128 you said you could 
not tell the names of Mr. Tallman’s help. On Thursday last you 
gave the names of several persons who were then in Mr. Tallman’s 
employ. How were you enabled to do so? 

A. I wasn’t asked to tell all of it; I couldn’t tell all of it; I could 
some. 

C. Q. 269. Question 128, put you by defendant’s counsel, was 
in these words: “State, if you remember, who helped you to raise 
this windmill frame.” Your answer was, “I couldn’t tell the names; 
it was Mr. Tallman’s month and day help that he had on the farm.” 
In answer to cross-question 47, which was, “Can you give me the 
names of any of the men that worked for Wm. E. Tallman by the 
month in 1859?” you answered, “I can; James Ready, Jefferson 

Gatman, and a man by the name of Hoffman; I think « 
3478 man by the name of James Wickham and a man by the 

name of George Trowbridge. These are all that I can think of 
now ; there was five or six of them, I think.” You have here named 
five of the five or six. Will you now please explain how, when in 
answer to direct question 128 you said, “I cannot tell the names,” 
that you were enabled so to do about one month later? 

A. I was unabe to tell, the way that I understood it, the names of 
every one that was there that helped to raise it. When I was asked 
about the help on the farm I could tell. 

C. Q. 270. When you was asked did you not say that it was the 
help that worked on that farm that assisted at that raising? 

A. I did. ° 
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C. Q. 271. In answer to direct question 61, which was what Mr. 
Wm. E. Tallman did when he went into the well, you said: “He 


fastened the pump to this pipe, so it would be stationary and. 


3479 to suit himself.” Is that the best description that you can 
give as to what Mr. Tallman did when he went down in that 

well? 

A. As near as I can recollect now, it is. 

C.Q. 272. Are you acquainted with Judge R. H. Duell, of Cort- 
land? 

A. Well, slight acquaintance ; know him by sight. 

C. Q. 273. Have you ever had any conversation with him in 
regard to this well or the testimony you could give concerning it ? 

A. Never have, to the best of my recollection ; I have not spoke 
to the man in ten years, that I know of. 

C. Q. 274. Have you ever heard any talk that Mr. Wm. E. Tall- 


man would be entitled to and would obtain a patent on this_ 


well? 

A. Not that I recollect of. 

C. Q. 275. Which way did the wheel of the windmill face— 
3480 north, south, east, or west? 
A. I couldn’t say positively which way. 

C. Q. 276. Will you swear positively that the crank shaft of that 
windmill was over four feet long ? 

A. I wouldn’t; I can’t tell the length of it; I don’t know. 

C. Q. 277. In answer to direct question 37 you said, “ I saw earth 
and stone in the bottom of the well.” Please describe the stone you 
saw in the bottom of the well. 

A. Gravel, sand, round stones, and stones of different shapes ; 
not very large; there might have been some three inches in diam- 
eter. 

C. Q. 278. Had this dug well ever been used or ever furnished 
water previous to the time when this windmill was erected and the 
pump attached, as you have described ? 

A. Not that I know of; I think it was the first time I ever saw it 

when I went there to work. 
3481 C.Q. 279. Then am I to understand that you have no 
knowledge as to when that well was dug or what, if any, 
previous use had been made of it? 

A. I have not any previous knowledge. 

C. Q. 280. What month was it in which you worked upon this 
windmill ? 

A. I couldn’t tell exactly. According to my best recollection, it 
might have been in May or June. 

C. Q. 281. Mr. Tallman has testified that the discharge pipe of 
that pump was of lead anda half inch diameter inside. You ate 
testified that the stream of water coming from it was an inch or three- 
quarters in diameter. Do you wish to modify that statement, or do 
you think it to be correct ? 

A. It is correct, as faras I know. According to my best judgment, 
it might have been smaller. I cannot be positive. 
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C. Q. 282. How often have you been in the habit of visiting Cort- 

land village during the past twenty years? 
A. I couldn’t tell. 
3482 C. Q. 288. How long has your daughter resided in Cort- 
and ? 

A. I could not say. She has lived liere at different times. It may 
be in the neighborhood of eight or ten years ; I would not be positive. 

C. Q. 284. Have you, during the past twenty years, worked at your 
trade at any time in Cortland village? 

A. A little while; I tliink a year ago last summer. I was here 


~ about a week ; that is the only time that I recollect of now. 


C. Q. 285. Have you been in the habit of visiting here as often as 
four or five times a year during that time? 

A. I couldn’t tell how many. 

C. Q. 286. Have you or your family been in the habit of trading 

in the village of Cortland during those years? 
3483 A. They might have traded here a little. We trade all 
around ; are not confined to any place in trading. 

C. Q. 287. Have you during that time had any account with any 
of the merchants in Cortland village? 

A. Not that I recollect of. 

C. Q. 288. Have you been in the habit of serving on juries in 
Cortland village ? 

A. Not for three years back. I served some before that. 

C. Q. 289. About what was the weight of the pump which you 
took in your arms and went down into the well with, whieh Mr. 
Tallman, with a trace chain attached, assisted you in lowering and 
sustaining in place until you went out of the well? 

A. I don’t know as I took it in my arms. 

©. Q. 290. Was the trace chain attached directly to the body of 

the pump or to the piston-rod? 
3484 A. To the body of the pump. 
C. Q. 291. What circumstance in connection with the age 
of vour your daughter assists you in fixing the date of this 
well as you have testified ? 

A. She hasn’t had anything to do with it in assisting me to fix 
the date. She had a bad toe and had it operated on at that age, 
and she just got so she could wear a shoe on that fall the camp- 
meeting was. 

C. Q. 292. Will you swear positively that she was fifteen years of 
age at that time? 

A. She was fourteen and in her fifteenth year that fall. I am 
positive of that, as near as I can recollect. 

C. Q. 293. Will you swear that you are not mistaken? 

A. I will not 

C. Q. 294. When you testified on your direct examinatiormthe first 
day how old did you consider her at the date you worked on the 
windmill? 

A. In her fourteenth year. 
3485 C. Q. 295. Then why did you say, in that same connection, 
that you thought she was now thirty-four years of age? 
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A. I made a mistake in reckoning the time. 

C. Q. 296. Does Defendant’s Ex. No. 3, Cortland, N. Y., represent 
correctly a sketch of the dug well and the pump and pipe & timber 
therein ? 

A. Not exactly. 

C. Q. 297. The discharge pipe was attached to the side of the 
pump barrel, was it not? 

A. To the best of my recollection it was. 

C. Q. 298. Please tell me, as near as you can, the number of years 
you made the windmill before Wm. E. Tallman left Preble ? 

A. I didn’t make the windmill. I made a windmill frame. I 
don’t know how many years it was before Wm. E. Tallman left the 
farm ; it might have been eight or ten years, but I wouldn’t be posi- 
tive. 

C. Q. 299. Have you any books of account kept at that time in 

existence now? 
3485} <A. I have not anything that I can refer to; my books 
were left in — house that I moved from and got destroyed. 

C. Q. 300. Will you swear the pipe exhibited to you, which you 
measured its diameter on your direct examination, was the same 
pipe that was in the bottom of that well? 

A. I will not. 

C. Q. 301. Did you see the pump before it was brought to the 
well? 

A. Not that I know. I never saw it until it laid there on the 
ground. 

C. Q. 302. Did you work for Mr. Tallman in 1861? 

A. I couldn’t say whether I did or not. I can’t say that I worked 
for him any in 1862, 1863, or 1864. 

C. Q. 303. Will you swear positively that you worked for him any 
during the year 1868? 

A. No, sir; or 1867. 

C. Q. 304. Can you tell who worked for him by the month in 
either of the years 1861, 1862, or 1863? 

A. I could not that I recollect of. 
3486 C. Q. 305. Have you talked with Moses Tallman and Jeffer- 
son Gatman within the past year several times on the subject 
of this Tallman well? 

A. I don’t recollect of saying anything to Gatman, but once, and 
that was a short time ago. Mr. Tallman and I have talked of the 
same. 

C. Q. 306. Have you any written documents or papers or other 
memoranda that enables you to fix the date of the camp-meeting? 

A. I have no written documents of that. 


Cross-examination by complainants here closed. 


R. D.Q. 1. Has there been any camp-meeting since this one in: 


question, at Preble ? 

A. No. 

R. D. Q. 2. At any time after the making of this windmill frame 
and the alien in of the pump, as you testified, did you ever see 
any water in the dry dug well? 
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3487 A. Not that I recollect of. 

R. D.Q. 3. You have stated the ages of your two daughters— 
that is, the dates of their births, respectively. State whether or not 
you obtained said dates from your family records? 

A. I did. 

R. D. Q. 4. The complainants’ counsel asked you if there was any 
lead or other pipe inside of the pipe which you saw projecting up 
from the bottom of the dry dug well. State whether or not at the 
time you removed the plug therefrom, as you have testified, you saw 
any such inside pipe. 

A. I did not that I recollect of. 

R. D. Q. 5. You have been asked in your cross-examination in 
reference to your coming out of the well after you had set the pump 
on the pipe, and Wm. E. Tallman then going into the well and re- 

maining twenty minutes or about one-half hour, and that 
3488 you were down there some of the time with him. State how 
that was, giving a brief explanation thereof. 

A. He let it down with a chain and I steadied it, so that it would 
rest on this pipe; he held the chain so as to keep it from tipping off 
sideways ; then [ went up and took the chain and held it until he 
went down and took the pump; then I went down on the ladder 
and stood above him—he was below me—and assisted what I could 
in putting this pump on. 


Redirect examination closed. 


R. C. Q. 1. How long were you in the well when you first went 
down ? 

A. I went down and right back ; it might have been a minute or 
more; the pump might have weighed in the neighborhood of a 
hundred pounds; I will not be positive; 1 don’t know what it did 
weigh. 


Testimony of this witness closed. 


3489-3492 The witness, Abram Van Denburgh, on having the 

foregoing evidence read over to him, states that the 
statement made on page 184, in answer to cross-question No. 28, 
“that Daniel Van Denburgh hired or rented the hotel about or in 
the neighborhood of 30 years ago,” he was mistaken and wishes 
to correct his statement so it will read: “ It was in the neighborhood 
of 20 or 21 years ago, to the best of my recollection.” 

(Signed) ABRAM VAN DENBURGH. 


Subscribed & sworn to before me March 22, 1880. _ 
[L. s.] (Signed) EDWARD 8. MORE, 
Notary Public in & for Cortland Co., N. ¥. 
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3493 United States Circuit Court, District of lowa. In Equity. 
Wm. D. AnprReEws et al., Comp’ts, vs. GEorcE LELAND, Def’t. 


Marcu 20, 1880. 


Joun D. F. Wootston, called on behalf of defendant and being 
duly sworn, testified : 


Q. 1. State your name, age, residence, and occupation. 

A. My name is John D. F. Woolston; my age is forty-five years 
September 20 last; residence, Preble, Cortland county, N. Y.; occu- 
pation, a farmer. 

Q. 2. How long have you resided in Preble? 

A. Forty-five years & a little over. 

Q. 3. What was your business in the year 1859 ? 

A. I worked in the depot at Preble, N. Y., until February 
3494 Ist, 1859—the depot of the Syracuse and Binghamton rail- 
road. I was agent for the company. 

Q. 4. Do you remember of there being a camp-meeting in Preble 
in that year? 

A. I do; in the year 1859. 

Q. 5. Where was that camp-meeting held? 

A. On the farm of Moses T. Tallman. 

Q. 6. Do you remember of any camp-meeting being held on that 
farm or in that vicinity since that date ? 

A. No, sir. 

Q. 7. Can you give us the date when the camp-meeting was held 
on Moses J’. ‘Tallman’s farm, as you have testified ? 

A. It was in September, 1859. I was there the 7th of September. 

Q. 8. How do you know that you were at the camp-meeting on 
the 7th of September, 18597 

A. I have it written on my diary, and I recollect of being there. 

Q. 9. Do you now hold in your hands that diary ? 

A. I do. 
3495  Q.10. Was the diary which you hold in your hand kept 
by you in your own handwriting ? 

A. Yes, sir. 

Q. 11. For what year is the diary for? 

A. The year 1859. 

Q. 12. Now, read from the diary the entry made September 7th, 
1859, if you please. 

A. “Helped J. White cover and shingle his barn until supper. 
Sawed wood and chored. Went to depot in eve and made reports 
for M. M. Out. Also went down to camp-meeting. Came home 
with “E” and others. White frost in the morning. Cool and 
cloudy a.m. Warmer p.m. Mary Woolston married. Thinking.” 

Q. 18. When next have you an entry on your diary of having at- 
tended this camp-meeting ? 

A. Thursday, September 8th. 

Q. 14. Please to give the entire entry in your diary under the 
date o- “ Thursday, September the 8th, 1859.” 
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3496 A. “ Helped J. White shingle }? of aday. Subscribed fora 

map and gazetteer of of New York. Went to camp-meeting 
with mother and others in eve. Rec’d Warm and pleasant. 
Thinking.” 

Q. 15. When did you make last entry about which you have been 
testifying—that is, the entry last above given ? 

A. I usually put the entries down every night; sometimes I wait 
a day or two, but I usually put it down every night. 

Q. 16. Under what date next in your diary do you find any entry 
about the camp-meeting ? Give also the entry in this connection. 

A. Friday, September 9th. “ Helped J. White shingle and 

3497 cut pins ? of aday. Sawed wood and done chores. Cleaned 

up and went to the depot and met Marian on the cars. Went 

to the camp-meeting in eve with a load. John Shevalier here, and 
others. Warm and pleasant. Thinking.” 

Q. 17. When next have you made an entry in your diary in rela- 
tion —this camp-meeting? Give date and what it says about camp- 
meeting. 

A. “Sunday, September 11th, 1859, went down to camp-meeting 
with Esther on hand car; staid about an hour; returned.” 

Q. 18. When next in your diary have you any entry in regard to 
this camp-meeting? Give dateand what it says about camp-meeting. 

A. “Monday, September 12th, went to camp-meeting p. m. with a 
load ; returned; done chores; went down in eve with Esther.” 

Q. 19. When is the last entry you have in your diary about camp- 

meeting ? 
3498 A. Wednesday, September 14th, 1859, I have the follow- 
ing entry: “ Went down to camp ground with Esther and 
Marian.” 

Q. 20. Have you a distinct recollection of this camp-meeting in 
question independently of and without reference to the said refer- 
ences in your diary ? 

A Yes, sir; I have. 

Q. 21. Give briefly the reasons and other circumstances or reasons 
by which you remember it. 

A. I remember it distinctly, because the lady that is now my wife 
was there at our house a visiting. I remember also the shingling 
on this barn and hearing them sing on the camp ground, and it was 
the fall before I was married. 

Q. 22. Were these several entries in this diary of 1859, about 

which you have been testifying, made at the time that 
3499-3508 they bear date, respectively ? 

A. It is my usual custoin to write every night in my 
diary ; sometimes I would’ let it go two or three days and then 
write it. 

Q. 23. Do the several entries which you have read from your 
diary state fully the facts which they purport to give? 

A. Yes, sir. 


Direct examination of this witness is here closed. 


(S’g’d) J. D. F. WOOLSTON. 
169—16 
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Subscribed and sworn to before me March 20, 1880. 


(S’g’d) EDWARD 8. MOORE, 
Notary Public in & for Cortland Co., N. Y. 
3009 CorTLAND, N. Y., April 7th, 1880—1.30 p. m. 


Parties met pursuant to adjournment. 
Present: As before. 


Henry Wooprurr, being called and sworn for the defendant, 
testified as follows: 


Q. 1. State your name, age, residence, & occupation. 
A. Henry Woodruff; aged 60 years; residence, Cortland, N. Y., 
& occupation, tailor. 
Q. 2. How long have you resided in the village of Cortland ? 
A. 35 years last August. 
Q. 3. Did you ever know the complainant, Nelson W. Green ? 
A. I did, sir. 
Q. 4. When did you first know him ? : 
A. I can’t recollect. It was a few years before 1861. 
3010 Q. 5. Did you know him in the year 1861? 
A. I did, sir. 
Q. 6. Where did he reside in that year? 
A. Nearly opposite Mr. Dibble’s factory, in Cortland village. I 
should think nearly half a mile from my house. : 
Q. 7. Are you familiar with the construction and the mode of 
making driven wells? 
A. I have seen some driven ; partly driven. 
Q. 8. When did you first see a driven well made or partly made ? 
A. I think the the first one that [saw was on the fair ground after 
it was in operation. 
Q. 9. When next did you see a driven well made or partly made? 
A. One on my own premises. 
Q. 10. Where were those premises ? 
A. In the village of Cortland; a little north of the Cortland 
House. 
@. 11. Were those premises on the direct road from the 
8011 Cortland House,in Cortland village, to the premises of said 
Nelson W. Green ? 
A. They are. 
Q. 12. When was this well made on your premises, as you have 
‘ testified ? 
A. It was commenced in the fall of 1861. 
Q. 13. By whom was this well made on your premises? 
A. Byron Mudge. 
Q. 14. What tools did he use in the construction of the same ? 
A. He used a sledge hammer & a pointed round iron rod first. 
He finally erected a derrick. 
Q. 15. What was the size of this iron rod ? 
A. I should think it might have been 1} inches in diameter. It 
might have been 2 inches. I don’t know how long it was. I saw 
part of it in the ground. 
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Q. 16. Describe the process of constructing this well made by 
Mudge, as you have testified. 

A. In driving the rod he drove down, or attempted to drive, a gal- 

vanized-iron pipe around the rod; he drove the rod, I don’t 

0012 know how far; the rod broke, caused by striking a large 

stone. He then removed the rod, & was obliged to dig 

down, I should judge, some five or six feet. I cannot state whether 

the well was filled up again that fall. Mr. Mudge was ordered away 

with the regiment which was then forming here. He left it unfin- 

ished ; returned in 1862; I cannot tell exactly the time; as near as 

my memory serves me, it was late in the spring of 1862. He then 

: = down a new pipe, which remains in the well until this day; the 
ast pipe was driveu with a sledge. 

Q. 17. Deseribe the condition of the earth surrounding this pipe 
driven by Mudge in 1862 at the time it was so driven. 

A. I think—I am quite sure—the excavation made by Mudge the 
previous year, as I have testified, had been filled up; this pipe was 
put down in the same place. 

_ Q. 18. Describe the manner of driving this pipe driven by Mudge 
In 1862. 
A. It was driven with a sledge hammer; the pipe was in pieces; 
I cannot tell the length of them; they were screwed on; he 
30135 used a cap on the top of each piece to drive on. 
Q. 19. Describe the construction of the lower end of this pipe 
driven by Mudge in 1862. 

A. It was a perforated point; I think there were long slots cut in 
the sides of the pipe; as near as I can remember they extended from 
a foot to a foot and a half from the bottom; I can’t tell whether the 
point was round or square. 

Q. 20. What was this pipe made of? 

A. I couldn’t say whether it was cast or wrought iron ; it was iron. 

Q. 21. What was the size of this pipe? 

A. I should judge it to be 14 inches or 2 inches; I never meas- 
ured it. 

Q. 22. Was there any material other than the natural earth next 
to this pipe driven down by Mudge in 1862, as you have testified, 
after it had been so driven? 

A. No, sir; not to my knowledge. 

Q. 23. How was water obtained from this pipe? 
3014 A. By a pump secured on top of the pipe. 
Q. 24. How deep was this pipe driven into the earth ? 

A. 22 feet, I think. 

Q. 25. How far was it driven before it struck water? 

A. I think it was 14 feet. 

Q. 26. What kind of water was first obtained from this pipe after 
the pump was placed thereon and operated ? 

A. It was “ rily;” a good deal of dirt in it. 

Q. 27. Was this a practical and productive well ? 

A. Yes, sir. 

Q. 28. How long did you or have you used this well? 

A. About 18 years; I am using it now. | 
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Q. 29. Was the earth packed tightly about the iron tube driven 
into the earth by Mudge, as you have testified ? 
A. Yes, sir. 
3515 Q. 30. Was this pipe—the suction tube of the pump— 
screwed thereon, as you have testified ? 

A. Yes, sir. 

Q. 31. Was there any secrecy enjoined or practiced by Mudge or 
you in the construction of this well ? 

A. No, sir; not that I know of. 

Q. 32. State whether or not this driven well made on your prem- 
ises by Mudge in 1862, as you have testified, was made publicly & 
was known to your neighbors and other residents of the village of 
Cortland. 

A. It was; quite a number came there while he was driving it. 

Q. 33. Were you personally acquainted with said Nelson W. Green 
at or about the time of the construction of this driven well? 

A. I was. 

Q. 34. State briefly how intimate your acquaintance was with 

said Nelson W. Green. 
3016 A. Well, I have done a good deal of work for him for sev- 

eral years—I can’t tell how many—previous to 1861. During 
the time of getting up the regiment he requested me to assist him 
in drilling squads, preparing for the army; I saw him quite often ; 
I made the uniforms for most of the officers of the regiment; he 
was in my place of business frequently, inquiring how I was getting 
along with the uniforms; I saw him almost every day until the regi- 
ment left. 

Q. 35. What regiment was this that you speak of, & what relation 
did said Green & Mudge bear thereto, if any? State briefly. 

A. The 76th Regiment of N. Y. Vols., raised in Cortland Co. in 
1861; Green was colonel of the regiment; Mudge was Ist lieuten- 
ant of one of the companies. 

Q. 36. When did the regiment leave Cortland ? 

A. I cannot give you the date, but I think it was in November or 

December of 1861. 
3517 Q. 37. Did Mudge go with the regiment when it left? 
A. I think he did. 

Q. 38. Did said Green know of this driven well made for you, as 
you have testified ? 

‘ A. I suppose that he did from the questions that he asked me. 

Q. 39. What questions did he ask you? State fully and at large. 

A. He asked me if my well was completed & worked satisfactorily, 
& I told him it did. 

Q. 40. Did you have any other conversation with him about it? 

A. He said he was glad to hear it, & was glad it proved a success, 
for if they (the regiment) should get caught as Gen. Mulligan did 
they could get water. 

Q. 41. Where did this conversation with said Green take place? 

A. This took place in my shop, in Cortland village. 

Q. 42. When did it take place? 

A. I think it was after Green returned; I know it was. 
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3518 Q. 43. Was it in 1862? 
A. I think it was. 

Q. 44. Do you know of Mudge or any other person having made 
any driven wells at or about or shortly after yours was made in 
Cortland village or vicinity ? 

A. I cannot tell seabvule. I heard of wells being put down by 
Mr. Suggett, but who they were for I don’t know. 

Q. 45. Were driven wells a public and common thing in the vil- 
lage of Cortland previous to 1864 and after 1862? 

A. I think they were. 

Q. 46. From 1862 to 1864 state whether or not the only method 
ae for obtaining water by the residents & people of the vil- 
age of Cortland was by these driven wells. 

A. It was the only method I knew of. 

Q. 47. Was said Green at your house when this driven well was 
made for you, as you heve testified, in 1862, or how did he obtain 
knowledge that the same was being made or had been made so as 
to ask — the questions that he afterwards did, as you have testi- 

ied ? 
3519 A. I think the first time that he spoke to me about it was 

nearly opposite my house, when Mudge made the first at- 
tempt, in 1861. He asked me how he was getting along with it. I 
told him that he had rather bad luck. It was very stony there— 
some large stones. He had broken the point of the rod & had 
commenced digging down; but Mudge thought he should succeed 
in it. The Colonel said he thought he would. I don’t remember 
that there was anything more said about it at the time. When I 
say “Colonel” I mean Colonel Green. 

Q. 48. Do you know how said Nelson W. Green knew that after- 
wards, in 1862, Mudge had made this practical driven well that you 
have testified to? 

A. My impression is that Green said that Mudge had told him. 

Q. 49. At the time that said Nelson W. Green had these conver- 

sations with you in respect to this driven well of yours, as 
3520 you have testified, in 1862, did he then understand or seem to 

know how the same had been made and its process of con- 
struction, how operated and used ? 

A. Yes, sir. 

Q. 50. Who paid for this driven well, to whom was the payment 
made, and what was the amount thereof ? 

A. I paid it to Mr. Mudge; I think he charged me twenty-two 
dollars. 

Q. 51. You have spoken of a well at the fair grounds. Did you 
ever have any conversation with the said Nelson W. Green with ref- 
ence to the same? If yea, state how it arose & where it took.place. 

A. I think it was the time that I met him near my house on the 
sidewalk, when he asked me how Mudge was getting along with 

my well. He said he thonght he would succeed with 
352L mine, for the one on the fair ground work nicely, or words to 
that effect. 
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Q. 52. Had you at that time heard of an alleged experiment 
made by Mudge « other officers of the said regiment at or near said 
Green’s house for the purpose of trying to obtain water? 

A. I don’t recollect of hearing anything about it. 

Q. 53. Did said Green in any of the conversations with you say 
by whom the well at the fair ground was made? 

A. Yes, sir; Mr. Mudge. 

Q. 54. In any of the conversations that you had with Green in 
1861 & 1862 did he say to or tell you who was the inventor of this 
driven well, so called ? 

A. I don’t remember that the Colonel ever said anything to me 
about it. 

Q. 55. In 1861 & 1862, in the village of Cortland & vicinity, to 
whom was given the credit of being the inventor of the so-called 

driven well? 
3022 A. So far as my knowledge extends, it was Mudge. 

Q. 56. Did you see said Nelson W. Green in and about the 
village of Cortland often in 1862 and 1863? If yea, state about how 
often and where you so saw him. 

A. Well, I can’t tell how often; I saw him frequently; I don’t 
remember about 1863; I think it was in 1862 that I saw him ; the 
dates I cannot remember; he was in my place of business quite often ; 
I saw him on the street. 

Q. 57. At the time of the conversations at your shop in 1862 with 
said Nelson W. Green did you tell him or was it talked over between 
you as to how Mudge completed and made this driven well for you 
so as to make it a suecess—that is, was the details of its construction 
and how it differed from his (Mudge’s) former attempts then and 

there explained ? 
3523 A. I don’t think there was anything said about his former 
attempts that I recollect of. He said, “I was the first sug- 
gester,” in speaking of the well—the driven well; I can’t tell you. 
I don’t know that I have any further answer to make. 

Q. 56. Was it at any of these conversations in 1862 talked over be- 
tween you and Green as to how Mudge made this well? 

A. I don’t recollect anything of the kind. 

Q. 57. How large a place—that is, what was the population of the 
village of Cortland in 1861 and 1862? 

A. I think it was in the neighborhood of three thousand. 

Q. 58. What have you used this driven well for, made by 
3524 Mudge for you in 1862, since the time of its construction? 

A. Everything that the family would use it for; watering 
my horse and cow. 


Cross-examination by Mr. Hurtpur: 


C. Q. 59. When did you first know Nelson W. Green ? 
A. I knew him a few years prior to 1861. I could not tell how 
long. I done work for him. 
C. Q. 60. Tell me as near as you can. 
A. Perhaps two or three years. I could not say. 
C. Q. 61. On what street in this village did he reside in 1861? 
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A. Main street, in the north part of the village, on the road to 
Homer. 

' C. Q. 62. Where was the well referred to, on the fair ground, put 
down? 

A. It was on the south part of the ground. I should think some 
three or four rods from ‘the front fence and nearly that from the 
south line, as near as I can remember. 

C. Q. 63. State the year and month that that well was put down. 

A. It was in 1861; the month I could not tell. 1 think it was in 

the fall. 
3525 $C. Q. 64. Have you been examined before in the driven- 
well patent cases as a witness? 

A. In this driven well I have; yes, sir. 

C. Q. 65. State when and in what cases. : 

A. First, in an interference case between Green, Mudge, and Sug- 
gett, in 1866 or 1867; and, secondly, in the U.S. cireuit court, dis- 
trict of New Jersey, wherein Benjamin IF. Green was complainant 
and Phineas M. French, defendant, March 19th, 1880. 

C. Q. 66. Do you remember that testimony was taken here in Cort- 
land for several months in a suit in equity wherein William D. An- 
drews and others were complainants and Mr. Carman was defend- 
ant, in 1872, the subject of said action being this driven well? 

A. I remember something about the time. I could not tell the 
year. I remember hearing that that there was such a thing. 

C. Q. 67. Was it not generally known here at the time that testi- 
mony was being taken ? 

A. I could not tell you. 
3026 C. Q. 68. Do you know of your own knowledge who put 
down the driven well you have referred to on the fair 
ground? 

A. I do not. 

C. Q. 69. Then you did not see it put down, did you? 

A. No, sir. 

C. Q. 70. How many driven wells can you now positively locate 
as having been put down prior to yours in 1862? 

A. I could not tell. 

C. Q. 71. Can you locate a single well positively, except the one 
on the fair ground, that you are now able to swear positively was 
put down prior to yours? 

A. No, sir. 

C. Q. 72. Please give me the exact location of vour driven well in 
reference to your premises and buildings thereon. 

A. My house is situated on the east side of the road. My barn 
stands on the north line of my lot, perhaps 50 feet from the upright 
part of the house; a wood-house and wing is between the upright 
part and the barn. The well is on the south side of the wing and 

east side of the upright, about six feet from the wing and” 
3527 about the same distance from the upright. The upright ex- 
tends about 18 feet south from the wing. 

C. Q. 73. How long did the well remain in the condition it was 
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when put down in 1862 And if any changes have been made 
state what and when. 

A, LT cannot say whether I brought it into the house that fall or 
not. There was a trench dug 2) feet deep from the pipe to the 
cistern, passing through the cistern wall, and a pipe was put in the 
ditch, connected to the pipe of the well by an elbow. It ran along 
in the ditch to and aercaah the cistern wall, where there was another 
elbow. It then ran up to the sink in the kitchen. The sink is di- 
rectly over the cistern. The pump was then screwed on the pipe. 
The trench was afterwards filled in. 

©. Q. 74. Were you present all the time Mudge was constructing 
that well in 1862? 3 

A. I was not, nor was I present all the time he was attempting to 

construct one the fall before. 
3528 C. Q. 75. How long was Mudge engaged in constructing the 
well in 1862” 

A. T could not tell you. He was at it some two or three days. 
He did not contine himself closely. 

C. Q. TG. State the length of time he was actually engaged, as near 
aS YOU Oa, 

A. Tean’t tell positively, T should think a couple of days, cer 
tainly. 

C. Q. TT, And was he at work continuously ? 

A, No, sir. : 

C. Q. 7S. What portion of the time was he away ? 

A, L could not tell you. 

C.Q. 79. Did you apply to Mudge or Mudge to you for this well ? 

A. Mudge to me. 

C. Q. 80. Do you know positively whether Mudge was a commis- 
sioned officer in the 76th regiment ? 

A. All I know I made his coat as first lieutenant. I saw him in 
the company. 

C. Q. 81. How many joints or lengths of pipe were used in the 
construction of the well ? 

A. I could not tell. 

©. Q. 82. Were there round holes and slots at the lower end of the 

pipe, next to the point? 
3029 A. I cannot remember whether there were round holes or 
not. [cannot remember. Iam quite sure there were slots. 
-C. Q. 83. Who came to your house, that you now remember, dur- 
ing the time that Mudge was constructing the well? 

A. I think that Stillwell & Wesley Benjamin, Henry Rorabach 
& Mr. James Suggett. I cannot now remember any more. My 
brother, Samuel Woodruff, was there. 

C. Q. 84. When did Mr. Green request you to assist him in drill- 
ing squads ? 

A. I cannot remember the first time. It was when the regiment 
was forming. 

C. Q. 8d. When did you first have a conversation with Nelson 
Green in regard to your well? I mean state the time. 
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A. I cannot state the time. It was soon after Mr. Mudge com- 
menced it, 
C, Q. 86. State the time as near as you can, 
A, I should think it was some time in September. It might have 
been as late as in October. 
C. Q. 87. How many different conversations do you now remem- 
ber distinctly having with Nelson W. Green on that subject ? 
A. I don’t remember but twice. 
C. Q. 88. State where the first was. 
3530 <A. The first was on the sidewalk, just this side of my house. 
C. Q. 89. The second ? 
A. In my shop. 
C. Q. 90. Who, if any one, was present during the first conversa- 
tion ? 

A. Not any one. 

C. Q. 91, Second ? - 

A. I cannot remember that there was any one; there might have 
been, 

C. Q. 92. What time of day did the first conversation —? 

A, T think it was between sundown and dark, and the second one 
was in the evening, [ think, 

C. Q. S&S. Did you go with this regiment or was you in the service? 

A. I did not go and was not in the service, 

©. Q. M4. In giving the conversation you had with Colonel Green 
do you give the language that was used by him? Please answer 
directly. 

A. As near as | can recollect. 

C. Q. 95. Will you swear that you have given the exact words ? 

A. As near as I can recollect. 
3031 C. Q. 96. Will you swear positively that you have given the 
exact words ? 

A. As near as I can recollect. 

C. Q. 97. Can you swear to it positively ? 

A. I have given the answer as positively as I can. 

C. Q. 98. I understand by your last answer that you will not 
swear positively that you have used the identical words that were 
used in that conversation ; am I correct? 

A. As near as I can remember; I cannot get it any nearer. 

C. Q. 99. How did the interview between you and Colonel Green 
occur on the sidewalk ? 

A. He was coming down town & I had just come out of my 
house. 

C. Q. 100. Was it a casual meeting? 

A. Yes, sir. 

C. Q. 101. Did you ~~ to talk or did the conversation take place 
while you were coming down town? 

A. We stopped. 

C. Q. 102. Did you finally come down town with him ? 
3532 A. No, sir; I went back into the house for something. 
C. Q. 103. How long did you remain in the house? 

A. I cannot tell you anything about it. : 

170—16 
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C. Q. 104. Did you come down town that evening ? 

A. I think I did; I usually come down to my place of business 
after tea. 

C. Q. 105. What did you go into the house for? 

A. I cannot remember. 

C. Q. 106. How long were you talking with Colonel Green in front 
of the house? 

A. A few minutes. 

C. Q. 107. Did you talk on any other subject besides driven wells? 

A. Not that I remember of. 

C. Q. 108. Will you swear that you did not? 

A. No, sir. 

C. Q. 109. Had you seen Colonel Green before that day or after 
that? 

A. I could not tell you. 


By mutual consent proceedings were here adjourned until 8.50 
o’clock a. m., April 8th, 1880, at the same place. 


3533-3535 8.30 a. m., April 8th, 1880.—Parties met pursuant to 
adjournment. 
Present: As before. 


Cross-examination of Henry Wooprurr by Mr. Huriput 
resumed : 


C. Q. 110. State what was said first by Mr. Green on the occasion 
referred to on the sidewalk. 
3536 &3537 <A. I think the first question he asked me was how 
Mudge was getting along with the well. I told him 
he had had rather bad luck; it being very stony, he had broken the 
point of the rod and was then digging down. He thought he would 
succeed ; the Colonel said he would. 
C. Q. 111. Is that all the conversation that you now remember that 
took place between you and Colonel Green on that occasion ? 
3938 A. He said he thought he would, as the one on the fair 
ground worked nicely, or words to that effect. 
C. Q. 112. Now, have you stated all that was said on that occasion 
that you remember ? 
A. Yes, sir. 
C. Q. 113. What was first said by Colonel Green in the second 
conversation you referred to ? 
A. He asked me if my well was a success. 
C. Q. 114. What reply did you make to it? 
A. I told him it was. 
3539 C. Q. 115. What then did he say? 
A. He said he was glad of it, as they might be caught as 
General Mulligan was. 
C. Q. 116. Anything more said on that occasion by either of you 
that you now remember ? 
A. Not that I remember. 
C. Q. 117. How long was Green in your shop at that time ? 
A. I cannot teli you. 
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C. Q. 118. Did he make known any business with you at that time? 

A. Not that I remember of. 

C. Q. 119. Did you converse with him at that time on any other 
subject ? 

A. I don’t know; he was in frequently. 

C. Q. 120. It was a casual meeting, was it? 

A. Yes, sir. 

C. Q. 121. How often will you swear positively that the Colonel 
was in your shop in 1862? 

A. I cannot tell you. 

C. Q. 122. Did he have any business with you in 1862? 

A. I don’t know as he did in 1862; I could not tell with- 
3040 out referring to my book. 
C. Q. 123. Mudge, whom you have spoken of, is a relative 
of yours by marriage, is he not ? 
P “ Yes, sir; his wife and my wife are cousins; his wife is now 
eac 

C. Q. 124. Will you swear positively that the second conversation 
referred to in the testimony with Colonel Green occurred in 1862? 
Please answer directly. 

A. I think it was; I wouldn't be positive. 

C. Q. 125. You say you think driven wells were in public use in 
the village of Cortland between the years 1862 and 1864. Please 
state what wells you will swear positively that were in public use 
between those dates, of your own pee ledge. 

A. Well, I don’t know that I remember positively. I heard that 
Mr. Suggett was putting them down. I cannot remember any par- 
ticular one. 

C. Q. 126. You say that in 1861 and 1862, so far as your 
3541 knowledge extends, the credit of this well was given to 
Mudge ? 

A. Yes, sir. 

C. Q. 127. Please state with whom you will now swear positively 
that you talked with between those dates that gave the credit to 
Mudge. 

The witness asked, “ Do you refer to the invention ? ” 


Counsel for complainant- states that he refers to whatever the 
witness referred to in making his answer on the direct examination. 


A. I cannot swear positively to any one except Mudge. 

©. Q. 128. And he (Mudge) stated to you that Colonel Green was 
the first suggester, did he not? Answer directly. 

A. He did. 

C. Q. 129. Do you swear positively that Colonel Green stated to 
you who made the well on the fair ground ? 

A. He merely alluded to the well; he did not say who made it ; 

I don’t think he mentioned any names. 
3542 C. Q. 130. Have you paid a royalty on your driven well ? 
A. I have a receipt for five dollars from complainants’ agent 

(Mr. Dibble), excepting the complainant Parsons. 


Cross-examination closed. 


1356 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


Redirect examination by Mr. Sue@ett : 


R. D. Q. 181. Have you any interest, directly or indirectly, in this 
action ? 

A. None whatever. 

R. D. Q. 132. You stated in your direct examination yesterday 
that a galvanized iron pipe was used by Mudge, surrounding the 
rod, at his first attempt at your house in 1861. State what became 
of that pipe, and whether or not any use was made of it in com- 
pleting the well in 1862. 

A. The pipe was taken out, but was not used in 1862. 

R. D. Q. 183. In making the well in 1862 was any dirt removed 
upward or was it forced aside laterally by the driving of the 

ipe? 
3043 A. No earth removed that I know of; the pipe was put 
down in the same place. 

R. D. Q. 134. You stated to the defendant’s counsel this morning 
that you had been thinking over since last night as to the time the 
well was brought into the house, and that you desire to make some 
explanation in regard to it; please do so. 

A. I was mistaken in the time; it was longer than I at first 
thought; I think it was in 1865. 
~ R. D. Q. 135. You stated to defendant’s counsel this morning that 
you had been thinking, since your examination last night, as to the 
time when Mudge completed the well in 1862. If you have any 
explanation to make in reference thereto, please make them. 

A. I think it was in October, instead of late in the spring; Octo- 
ber of 1862. ; 


Redirect examination closed. 


0044 Recross examination by Mr. Hurtsut: 


R. C. Q. 186. Will you swear positively that you have given 
the conversation between yourself and Green here in substance the 
same as you detailed it on the interference case ? 

A. I will swear positively that I have not with any one. 

R. C. Q. 137. Evidently, Mr. Woodruff, you do not understand 
my question. Do you mean to be understood as testifying that you 
were not asked during your examination in the interference case to 

detail these conversations that you have had with Green, as you 
have testified to here ? 
A. I don’t remember that; I cannot say. 
3545 R. C. Q. 188. On whose behalf were you called as a witness 
in that interference case ? 

A. I do not remember. 

R. C. Q. 139. Have you given the conversation with Colonel 
Green on this examination in substance the same as you did on the 
examination March 19th? 

A. I think I have in substance; the same questions were not 
asked me there. 

R. C. Q. 140. Who did you first tell that you had these conversa- 
tions with Colonel Green ? 
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A. I cannot tell you. 

R. C. Q. 141. Who do you now remember first stating it to? 

A. I cannot tell you. | 

R. C. Q. 142. Have you not stated it to Mr. Suggett, defendant’s 
counsel ? 

A. I have not, sir. 

R. C. Q. 143. Have you ever stated it to a person prior to your 
examination here? ° 

A. Only in my testimony. I don’t remember stating it else- 

where. 
3046 R. C. Q. 144. You say only in your testimony. In what 
suits or proceedings? 

A. I might refer to the trial here in March. 

R. C. Q. 145. Do you refer to the trial here in March? Please 
answer directly. 

A. Yes, sir; I testified to some of the conversations with Colonel 
Green at the trial here in March, I think. 

R. C. Q. 146. Did you then testify to all the same conversations 
that you have now testified to? 

A. It might vary a little in some respects or substance. 

R. C. Q. 147. How did you discover the mistake that you made, in 
testifying that the well was put down by Mudge in the spring of 

1862? 
3047 A. In thinking the matter over, it was quite cool weather. 
I remember of thawing out my pump with hot water. 

R. C. Q. 148. Have you not talked with defendants or seen or 
heard read or the contents stated of the evidence that you gave in 
March on that subject? 

A. No, sir. 

R. C. Q. 149. How did you discover the mistake that you made 
as to the time the pump was brought into the house? 

A. By referring to Mr. Winters’ accounts. He done it for me. 

R. C. Q. 150. Did not suggestions of defendant’s counsel aid you 
in any manner in discovering that mistake? 

A. I told him this morning the mistake. 

R. C. Q. 151. Will you swear positively that Nelson W. Green 
ever stated to you that he knew, for Mudge had told him, that 
he, Mudge, was putting down that well for you? Please answer 
directly, yes or no. 

A. I cannot tell you. 


Recross-examination closed. 


3548 2d redirect examination by Mr. Suacerr: 


2d R. D. Q. 152. Question 151 and answer read to witness. Please 
state your best recollection as to what he told you. 

A. I cannot remember that he ever said to me that Mudge ever 
said anything to him. 


(Signed) H. WOODRUFF. 
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Subscribed and sworn to before me this 8th day of April, 1880. 
[L. 8.] (S’g’d) M. STANLEY BIERCE, 
Notary Public. 


Adjourned, by consent, until 1.30 o’clock p. m. at same place. 


ApRIL StH, 1880—1.30 p. m. 


Parties met pursuant to adjournment. 
Present: As before. 


3049 Isaac M. SeaMAn, duly sworn for the defendant and ex- 
amined by Mr. SuaGetrt, testified as follows: 


Q. 1. State your name, age, residence, and occupation. 
A. Isaac M. Seaman; age, 63; residence, Cortland, N. Y., and 
occupation, insurance agent. 
Q. 2. How long have you resided in the village of Cortland ? 
A. 39 years last December. 
Q. 3. Where did you reside in the year 1862? 
A. Corner of Mill & North Church streets, in this village. 
Q. 4. Did you then know Byron Mudge? 
3550 A. I did. 
Q. 5. Do you know the method of constructing and mak- 
ing driven wells, socalled? If yea, give a brief specification of 
how you understand they are constructed. 


A. They are constructed by driving a wrought-iron pipe into the 


ground and screwing a pump to the top of the pipe. 

Q. 6. When did you first see a driven well made ? 

A. I think it was in October of 1862; in the fall of 1862, at any 
rate. 

Q. 7. For whom, where, and by whom was this driven well con- 
structed ? 

A. For me, on my premises that I then occupied, by Byron 
Mudge. 

Q. 8. Give a detailed specification of how that well was con- 
structed. 

A. An iron rod was drove into the ground some ten or twelve 
feet; tle size nearly that of the pipe—not exactly; I do not know 
whether it was exactly the size of the pipe or not; the rod was then 
withdrawn and a wrought-iron pipe with an iron plug fastened into 

one end; the pipe perforated to the distance of 18 or 20 
3951 inches perhaps from the plug, and the perforated end driven 

into the hole made by the rod; it was driven deep enough to 
show the required depth of water when tested; I don’t know ex- 
actly how far; then a cast-iron pitcher pump was screwed on the 
top of this pipe and operated and water drawn satisfactorily. 

Q. 9. In the year 1862 did you have another well driven for you? 

A. I did. 

Q. 10. Who done that? 

A. Byron Mudge. 

Q. 11. State where it was & give a brief description of how it was 
constructed. 
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A. It was at a house which I was then building about eight rods 
north of where the first well referred to was driven; its construc- 
tion was as follows: Briefly, the same as the one above described. 

Q. 12. Did many people come to see these wells ? 
3552 A. Yes; that is to say that more people came to see it than 
would to an ordinary well; it was a novelty. 

Q. 13. Was there any secrecy enjoined or practiced by Mudge or 
you in reference to the making or using of these wells? 

A. No, sir. 

Q. 14. Were they made publicly ? 

A. Yes. 

Q. 15. Were these wells practical and productive wells? 

A. They were. 

Q. 16. For what purposes were they used ? 

A. Procuring water for the use of house and barn—whatever I 


wanted to use well water for. 


Q. 17. About what was the depth of these wells? 

A. I think about fifteen or sixteen feet from the surface of the 
ground. 

Q. 18. Can you fix any date positively in 1862 that you know was 
after the construction of these two wells by Mudge ? 

A. Yes, sir. 

Q. 19. How do you fix the date ? 

A. The date of payment for the wells. 
3003 Q. 20. Have you any memorandum or account of the pay- 
ment ? 

A. I have. 

Q. 21. Will you now produce it? 

A. I will. 


Witness produces an account book. 


Q. 22. Read the entry you have. 

A. Witness reads as follows: “ November 15th, 1862,” under the 
head of “cash paid.” “ B. Mudge, for wells, $30.00.” 

Q. 23. Was that entry made at the time it bears date? 

A. I could not say that it was made on the same day; presume it 
was. In fact, I know it was, from the fact that I kept my bank ac- 
count in this book at the same time and had an entry of cash 
received and paid to the bank on the same day. 

Q. 24. Is this entry in relation to these wells in your handwriting ? 

A. It is. 

Q. 25. Do you know the complainant, Nelson W. Green ? 

A. I have known him. 

Q. 26. When did you first know him ? 

A. It was previous to 1862, but I cannot tell how long previous. 

I was acquainted with him at that time. 
3054 Q. 27. Where did he live at the time Mudge made these 
driven wells for you? 

A. In Cortland village, in the house opposite Mr. Dibble’s carding- 
mill. 
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Q. 28. How far was the residence of said Green from where these 
wells were made ? 

A. Weli, I should say a little less than half a mile. 

Q. 29. Did you see.Green frequently at that time ; if yea, where ? 

A. I saw him at his house, on the street, and on the camp ground 
of the 76th regiment, in this village. 

Q. 30. At or about the time or after were driven wells made sub- 
stantially as you have described yours were made in the village of 


Cortland, and was this method then used almost universally in said ”" 
village ? —— 
A. I have very good reason to suppose it was so. 
Direct examination closed. 
Cross-examined by Mr. Huripur: 
3555 C. Q. 303. Do you know whether Green knew anything 
about your wells or not? 
A. I don’t know. 
C. Q. 31. Have you ever been a witness in any of these driven- + 
well eases or proceedings? 
A. Yes. { 


C. Q. 32. Before this time; and, if so, when ? 
A. Only once before this time, and when I cannot recollect; it 
was several years ago. dite 
C. Q. 33. Please state the location of the first well you have de- 
scribed in reference to your house. 
A. On the east side of the north part of the house; my house 
was on the northwest corner of Mill and North Church streets, so 
that the well was on the side next North Church street. 
C. Q. 34. How far from the house? | 
A. As near the wall (underpinning) as we cou!d work; the pump | 
was in thie house; there was an elbow in the pipe under ground be- 
low freezing point, from which it went through the wall to 


3056 the inside of the house and then up to the pump in the kitchen ; 
the pump or well was not visible from the street. 
C. Q. 35. Describe the location of the second well. 
A. The second well was on the south side of the house; the last I 
> 


can remember of that pump being worked it was out-of-doors, per- 
haps three or four feet from the house; the house was on the west 
side of North Church street; not on a corner. 

C. Q. 36. Church street is about how many rods east of Main 
street in this village, and do they run parallel? 

A. Perhaps 40 rods, & they run parallel. 

C. Q. 37. From Colonel Green’s residence at that time to the busi- = 
ness street and business part of Cortland village the nearest and 
natural route would be Main street, would it not? 

A. Yes. 

C. Q. 38. Can you name a single person that saw either of these 
wells at your house, aside from your family, during the years 1862, 
1863, and 1864? 3 : 
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A. I don’t know for certain that I could. I would not 
3057 want to swear to the name of a single individual. 

C. Q. 39. You say these wells were made public. They 
were not made public any more than any other improvement on 
your property of that extent and magnitude, were they—that is, no 
extra pains was taken by you to circulate and publish the fact ? 

A. Not that I aware of. 

C. Q. 40. Do you know whether the date you have referred to in 
your cash book is the date of the completion of those wells ? 

A. Ido not. I only know one thing, that it was after they were 
completed. 

C. Q.i'41. What position did Green hold in the regiment men- 
tioned in 1861 7 

A. I am not quite sure that he held any in 1861. 

C. Q. 42. Can you name any person and locate the well that was 
made substantially like yours, as testified to, in 1862 and 1863 and 
be positive of your answer? 

C. Q. 43. Do so. 

A. It was at the building of Peck & Mudge, a planing-mill, 
3008 &c. I think one was in operation there at the time I had 

mine made. I cannot swear positively as to any others. 


Cross-examination closed. 


Redirect examination by Mr. SuaGetr: 


R. D. Q. 44. What instruments did Mudge use in driving your 
wells? Please describe them. 

A. An instrument called a pile-driver; a frame something like 
twenty feet high; a heavy weight was drawn up to the top and an 
apparatus at the the top to hold it there, and the weight was released 
by a cord in the hands of the operator, at his pleasure, standing on 
the ground ; the rod and the pipe were both driven by the weight 
so released. 

R. D. Q. 45. When was the pipe brought into the house? 

A. At the time it was driven; it was a part of the consideration. 


Examination of the witness closed. 
(S’g’d) I. M. SEAMAN. 


Subscribed & sworn to before me this 8th day of a 1880. 
[1. s.] (S’g’d) M. STANLEY BIERCE, 
Notary Public. 


3059 Proceedings were here adjourned to 9 o’clock a. m., April 
9th, 1880, at the saine place. 
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Parties met pursuant to adjournment. 
Present: As before. 


Henry Bares, being called for the defendant and duly sworn, was 
examined by Mr. Sucerrrt and testified as follows: 


Q. 1. State your name, age, residence, and occupation. 
A. Henry Bates; age, 52 years; residence, Cortland, N. Y., and 
occupation, grocery clerk. 
Q. 2. How how long have you lived in Cortland? 
A. Always. 
Q. 3. What was your business in 1861 & 1862? 
A. House painting. 
Q. 4. Did you own real estate in Cortland in 1861 and 1862? 
A. I did. 
3560 ®. 5. Where was it situated ? 
A. I don’t remember whether it was on North Main or 
Church street at that time. 
Q. 6. Did you own premises on North Main street at or about 
that time? 
A. Nearly that time, I think. 
Q.7. When did you purchase the premises on North Main street ? 
A. Witness asks for ten minutes in which to produce his contract 
for the house, which is conceded, and witness produces same, which 
is a contract for building a house on North Main street on those 
premises. 
Q. 8. When was the house built ? 
A. In 1863; it was commenced in April and completed in August 
or September. 
Q. 9. Did you then know the complainant, Nelson W. Green ? 
A. I did. 
Q. 10. Where did he reside, with reference to this house that you 
built in 1863? 
A. On the same street, a little northwest of me; I should say forty 
rods away. 
Q. 11. Was there any houses between yours and his? 
306] A. Not on that side of the street. 
Q. 11}. Are you familiar with the construction of driven 
wells as made at present? 
A. Some. 
Q. 12. Please describe how you understand they are constructed. 
A. Some take a bar of iron and drive it down; if the bar of iron 
is long enough they generally drive it down until it strikes water; 
then they put in a gas pipe with a point attached to it and slots cut 
in the lower end of the pipe and put a common suction pump on 
the upper end of the pipe; that forms the well. 
Q. 13. Did you have a driven well made on your premises on 
North Main street the next east of said Nelson W. Green’s premises 
in the year 1863 ? 
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A. There was a vacant lot between the houses; there was a well 
made there. 

Q. 14. Who made that driven well ? 

A. Mr. Mudge; it was in the contract for the house. 

: Q. 15. Please describe fully and at large the construction 
3062 of that driven well, commencing with the first operation and 

proceeding naturally to the finishing of the same, giving at 
the same time a description of the tools, machines, and instruments 
used in making it and the materials of which it was made. 

A. I was not there when they first commenced to make it. They 
had a frame-work up; I cannot describe it exactly. They got 
through using the frame just as I got there; they took the frame 
away; they had the well nearly down; they had to drive it a little 
further with a sledge; then they put the pump on and pumped the 
water. It was made of gas pipe with a common suction pump at- 
tached. 

Q. 16. What was the size of the gas pipe—that is, about the size? 

A. Inch and a quarter or inch and a half. 

Q. 17. Was your house up or any part of it when the driven well 
was made? 

A. There was a portion of the cellar built. 
3563 Q. 18. Was this frame that you have described known asa 
pile-driver ? 

A. I could not say ; I do not remember how it was. 

Q. 20. Could a person passing along the street at the time of the 
construction of this driven well see the same? 

A. They could till the frame of the house was up. 

Q. 21. About how far was the well from the sidewalk on the street ? 

A. From the walk on the other side of the street about six rods, 
where the people travelled mostly. 

Q. 22. How was the pump attached to the pipe? 

A. Screwed on with a coupling. 

Q. 23. Was the pump, after completion, visible on the street to 
passers-by ; and, if so, how long? 

A. I think two or three weeks. 

Q. 24. Did any of your neighbors or the people of Cortland come 

to the building and see this driven well” 
3064 A. Yes. 
Q. 25. Did they so come before and after the erection of the 


A. I can’t say how many. : 

Q. 27. Name, if you can, some of those who came. 

A. There was Horace Dibble, Daniel Smith, Allen Smith, Thomas 
Perkins, Colonel Green, Israel Van Hoesen, Daniel Van Hoesen, 
Judge Smith, Timothy Rose, Stephen R. Hunter, Harmon Hubbard, 
James Freeman, William O. Barnard, Jedediah Barber, of Homer ; 
Halsey Collins; well, a good many others. 

Q. 28. How many times was Colonel Nelson W. Green there? State 
briefly. : 
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A. I could not say how many times. 
Q. 29. What were the objects of these visits to your house by said 
Nelson W. Green ? 
3565 A. I could not say more than to visit the premises. 
Q. 30. Do you know whether or not said aeons W. Green 
saw this driven well ? 

A. I do. 

Q. 31. Why? 

A. Because we used it and talked about it. 

Q. 32. State how you used it. 

A. To pump water from. 

Q. 33. Did said Nelson W. Green pump water from it? 
3066 A. He did. 
Q. 34. State what was said between you and said Green. 

A. I cannot remember all that was said. 

Q. 35. State what you remember was said. 

A. Well, in looking over the house we come to the well and 
cistern pump, which came up in a sink—the well pump on one end 
of the sink, the cistern pump on the other; I showed him my ar- 
rangements for getting water there; | told him how I pumped the 
well water from one side and cistern water from the other side; we 
pumped water—he did and I did, too; he said that was a good ar- 
rangement or a good. thing; I cannot say which; one or the other; 
he spoke about which was the well and which was the cistern when 
we first started in; both were clear water; that is all I remember 
about the well and pump business just now. 

Q. 36. Did said Green pump water from this driven well at that 

time? 
3067 A. He did. 
Q. 37. Did said Green know at that time that this was 
a driven well? 

A. We talked about its being a driven well. 

Q. 38. What did you say about its being a driven well ? 

A. I don’t remember now what was said. 

Q. 39. Will you swear positively that it was in the year 1863 that 
these conversations with Green took place and he pumped on this 
driven well, as you have testified? If yea, give your reason. 

A. It was in the year that I built the house. 
3068 Q. 40. In what year was the house built ? 
A. 1863. 

Q. 41. Do you now hold in your hand the contract for building 
the house? , 

A. I do. 

Q. 42. What is its date? 

A. Contract was made the 5th day of March, 1863. 

Q. 43. After the pipe was driven into the earth, in the construc- 
tion of this driven well, was the earth packed against and in con- 
tact with said pipe? 

A. It set tight to the pipe. 

Q. 44. After the pump was screwed onto this pipe, as you have 
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testified, did the said tube or pipe then become the suction tube of 
the said pump? 
A. It did. 


Direct examination closed. 


Cross-examination by Mr. Hurisut: 


C. Q. 45. When and in what suits and proceedings have 
3069 you given testimony before in relation to this driven well with 
reference to this patent, if any ? 
357 A. I cannot tell the time now; I don’t remember the par- 
ties’ names, 

C. Q. 453. Were you examined in what is known as the interfer- 
ence case, wherein Colonel Green, James Suggett, and Byron Mudg 
were parties? 

A. I cannot tell. 

C. Q. 46. Were you examined in what is known as the Carman 

case in 1872 or thereabouts ? : 
3071 A. I don’t remember the parties now. 
C. Q. 47. Haven’t you been examined at least three or four 
times on this subject ? 

A. Yes, sir. 

C. Q. 48. In whose handwriting is the contract which you hold 
in your hand & referred to on your direct examination ? 

A. I think A. P. Simith’s. 

C. Q. 49. Who dictated to him the terms of that contract, if any 
one? 

A. I did. 

C. Q. 50. Will you produce the same and read to the notary, that 
he may _ down what is stated therein in regard to this w ell ? 

A. I wi 


Witness reads as follows from contract: 


“One sink & cistern with pump, one well with well pump. The 
cistern is to be covered with stone & is to be 6 feet deep and six feet 
in diameter at the bilge. The well is to be an artesian well and 
shall have two feet of water in low water. Under the sink 

there is to be a cupboard with two doors. There is to be a 
3572 cupboard above the sink with four doors, two on each side.” 
C. Q. 51. Then, these wells were called artesiaa wells by you 
sometimes, were they not? 

A. Well, that is the way the contract reads; I don’t know whose 
suggestion that was that he should put it in that way; that is the 
way it was called so there. 

C. Q. 52. I did not ask you how the contract read nor at whose 
suggestion it was put in in that way, but simply whether you have 
not called them artesian wells at sometimes. Will you please an- 
swer my question directly? 

A. I don’t know that I ever did. 

C. Q. 53. Will you swear positively that you never have? 

A. No, sir. 
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C.Q. 54. You have named several persons, and state that many 
others came to your building and saw this driven well; will you 
swear positively that all that you have named were there in 1863 
and saw this driven well? 

A. Yes, sir. 

C. Q. 55. Can you name any others than you have that you 
3073 will swear positively saw the well there in 1863? If so, 
do so. 

A. I don’t think of any others that I saw there now. 


Proceedings were here adjourned until 1.30 o’clock this p. m., at 
this place. 


1.30 o’clock p. m., April 9th, 1880.—Parties met pursuant to 
adjournment. Present: As before. 


Cross-examination of Henry BATEs resume-: 


C. Q. 56. Please name the persons that you now recollect and are 
able toswear positively that saw your well in 1863. 

A. Stephen R. Hunter, Horace Dibble, William O. Barnard, Dan- 
iel Smith, Allen B. Smith, Israel Van Hoesen, Harmon Hubbard, 
Jedediah Barber, A. P. Smith, Daniel Van Hoesen, Thomas Per- 
kins; I don’t remember now how many more—a good many more. 

C. Q. 57. Did not those men that you have last named 
3574 visit your premises for the purpose of looking at your house? 
A. I suppose they did. 

C. Q. 58. And did you not take them through and show them the 
different rooms of the house and talk about its construction and 
convenience ? 

A. I did. 

C. Q. 59. Do you now distinctly remember what was said by 
Daniel Smith, if anything, about that well while he was there in 
1863? 

A. I do not. 

C. Q. 60. The same question as to Harmon Hubbard. 

A. I do not. 

C. Q. 61. I ask you the same question in regard to each of the 
persons named in the answer to cross-question 56, which answer the 
notary is requested to read. 

A. I do. 

C. Q. 62. Name the persons mentioned in that list that you remem- 
ber what said by them. 

A. Stephen R. Hunter, Thomas Perkins, Israel Van Hoesen, Jed- 
ediah Barber; that is all I can remember now—that I can remember 

the conversation of in that list. 
070 C. Q. 68. Did either of the persons you have mentioned 
work on the building? 

A. No, sir; except Van Hoesen. 

C. Q. 64. Are you able to give the exact conversation fully that 
occurred between you and the persons stated in answer to cross- 
question 62; I mean the conversation that occurred there in rela- 
tion to the well in 1863? 
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A. I am not fully. 

C. Q. 65. How many different times were those persons named in 
a 62 at your house in 1863, when the well was there? 

A. I could not say. 

C. Q. 66. You say Colonel Green was there; do you know what 
his business was? 

A. I don’t remember now. 

C. Q. 67. Was your house completed at the time? 

A. No, sir. 

C. Q. 68. In what State was it in at the time? 

A. I could not say. 

C. Q. 69. Was not the carpenter work substantially completed ? 

A. Not wholly. 
3576 C. Q. 70. What was unfinished as to the carpenter work ? 
A. I could not say what there was yet to be done. 

C. Q. 71. Was it substantially completed ? 

A. Well, I could not say ; he was there at different times. 

C.Q. 72. What were you doing at that time—I mean the time 
that you referred to on your direct examination, when Colonel Green 
examined your house? | 

A. Painting. 

C. Q. 73. Was it a casual meeting on his part? 

A. I think it was. 

C. Q. 74. Did you show him the different parts of your house and 
rooms of the same? ; 

A. I did. 

C. Q. 75. Did you talk about the convenience of the rooms and 
the arrangement of the house ? 

A. I did. 
3077 C. Q. 76. You say you have a cistern pump there. Did 
either of you pump with that, that you now distinctly re- 
member ? 

A. We did. 

C.Q. 77. A quite a number were in your house at about that time, 
casually, as you state that Green was, for the purpose of looking it 
over and the arrangement of it, and you showed them through the 
house and the rooms and talked about the conveniences & pumped 
with those pumps. Is not that so? 

A. Yes, sir. 

C. Q. 78. Will you swear positively that in the conversation that 
you have testified as having had with Green that you have not got 
any of the conversations that you had with others about that time 

confused with it? 
3078 A. I will. 
C. Q. 79. Will you swear positively that you can give the 
exact conversation had with Green at that time? 

A. No, sir. 

C. Q. 80. Did you take him upstairs into the chambers of your 
house ? 

A. I did. 
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C. Q. 81. Please state what was said by him while you were up 
there in regard to the chambers, if anything. 

A. I could not state now; I do not remember. 

C. Q. 82. Please state if you now remember of anything that was 
said by you while up there. 

A. I do not remember. 

C. Q. 83. This well was in the kitchen, was it not? 

A. It stood in the partition between the kitchen and wood-house. 

C. Q. 84. Describe just how it was located, where, & the arrange- 
ment of the pump in reference to the room. 

A. The partition between the wood-house and kitchen had an 

opening or cupboard therein in which was situated the sink 
3579 containing the two pumps, well, and cistern; the cupboard 

was a foot or eighteen inches wide and sore four feet long 
with double doors on each side of the opening—both kitchen and 
wood-house sides ; below the sink there were doors on one side, and, 
I think, on both. 

C. Q. 85. State the number of rooms on the first floor of that 
house. 

A. I think there was nine in all. 

C. Q. 86. And about the number on the floor above ? 

A. I could not state; I should think seven or eight in all, includ- 
ing clothes presses, Ke. 

C. Q. 87. Can you state anything that Colonel Green said on that 
‘ occasion while he was there,except when he was in the wood-house 
and kitchen ? 

A. I don’t remember now. 

C. Q. 88. Then all that you now remember that was said either 
oo or Colonel Green took place in the wood-house or kitchen, 
did it? 

A. It did; all I remember. 

C. Q. 89. In which one of those rooms ? 
3080 A. Mostly in the kitchen ; some in both. 

C. Q. 90. Can you state just what you said in the kitchen 
at that time? 

A. Not all. 

C. Q. 91. Do you remember distinctly what Colonel Green said in 
the wood-house at that time? 

A. I do not. 

C. Q. 92. Do you remember distinctly what Colonel Green said in 
the kitchen at that time? 

A. Not all of it. 

" > Q. 93. State just what you said, leaving out anything that you 
id. 

A. I said I had a drove well; I said Mudge drove it down ; I told 
him the way I got the water from well and cistern both ; I said I didn’t 
know whether they would be a lasting well or not; I said it was 
a new thing, an experiment, with me; I think I said that if the 
water supply formed a reservoir sufficient at the bottom of the well 
there would be no trouble but what it would be a good well; that is 
all I remember particularly about it now. 
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3581 C. Q. 94. Now, please state just what you will swear posi- 
tively that Green said on that occasion. 

A. Green said he thought there would be no trouble but what . 
they’d be lasting, and that I had a good well there ; had a good thing 
or good arrangement, or something to that effect ; that is all I re- 
member now. 

C. Q. 95. Have you given the language used by Mr. Green and 
yourself on that occasion ? 

A. I can’t say that I have exactly. 

C. Q. 96. Is your memory as to that conversation better now than 
it was when you testified to that conversation in 1872 in the Car- 
man case ?. 

A. No, sir. 

C. Q. 97. Do you mean to change or alter your testimony that was 

iven in 1872? 

0082 A. I do not. 

C. Q. 98. Who was present at the interview between your- 

self and Colonel Green ? 

A. I do not remember. 

C. Q. 99. Is it your recollection that some one was present? 

A. I could not say. 

C. Q. 100.. What time of day did it occur ? 

A. I could not say now. 

C. Q. 101. Will you swear positively that you told Green on that 
occasion that Mudge drove the well ? 

A. According to my best recollection now. 

C. Q. 102. Question 101 repeated. 

A. Aceording to my best recollection now. That is the only way 
I can answer it. 

C. Q. 103. Can you answer the question either yes or no? 
3083 A. I can not answer it any differently than I have. 

C. Q. 104. When Colonel Green was at your house did you 
explain to him the convenience and general arrangement of the 
house itself ? 

A. I think I did. 

C. Q. 105. When you were examined in 1872 as a witness in the 
Carman case did you state, when called upon to give the conver- 
sation that occurred there between you and Colonel Green, that you 
told Green that “ Mudge drove the well down ?”’ 

A. I don’t remember. 

C. Q. 106. Did you state on that examination in giving the con- 
versation that you told Green that “ I have a driven well?” 

A. I don’t remember. 

C. Q. 107. Will you swear that you stated to Green on that oc- 
casion that “I didn’t know whether the well would be lasting or 
not?” 

A. That is according to my best recollection now. 

3584 C. Q. 108. Will you swear positively that that was said by 
you at that time, in 1863? 

A. That is according to my best recollection now. 

C. Q. 109. Have you any driven well, Mr. Bates? 
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A. Yes, sir. 

C. Q. 110. Have you paid royalties on the same to these complain- 
ants or any of them? 

A. Yes, sir. 

C. Q. 111. How long was Colonel Green at your house on that 
occasion in 1863 referred to? 

A. I could not say. 

C, Q. 112. Give me your best judgement of the time. 

A. It might have been an hour or longer; I couldn’t say. 

C. Q. 113. Now you say that this conversation took place while 
you were in the kitchen; didn’t you testify in 1872 in the Carman 

case that it was while we were generally through the house? 
3080 A. I could not say whether I did or not. 
C. Q. 114. Who first called your attention to this conver- 
sation, and when was it? 7 

A. I could not say when it was or who it was; it was either Mr. 
Holmes or Mr. Alvord, I could not say which. 

C. Q. 115. Didn’t you state in the Carman case, on giving testi- 
mony in 1872, “I think it was in 1866; the first I remember was 
Mr. Alvord’s talking to me about Green’s invention ?” 

A. I could not say whether I did or not. 

C. Q. 116. Is that true, according to your recollection now, that 
Mr. Alvord first called your attention to it in 1866 talking to you 
about Green's invention ? 

A. It was either he or Holmes, I could not swear which. 

C. Q. 117. How were the pumps fastened to the sink ? 

A. I think there was a board on top of the sink that the pipes 
come up through at the end of the sink; I think the bottoms of the 

pumps rested on that board. 
3086 C. Q. 118. Were you examined as a witness in 1871 on this 
subject in a suit of Colonel Green against W. and B. Doug- 
lass ? 

A. I cannot state whether I was or not; I was examined three 
or four times; I think I was. 

C. Q. 119. During the cross-examination did you not made this 
answer to a question, “Green said you have a nice arrangement,” 
and the remark might have applied to the house? 

A. I could not say whether I did or did not. 

C. Q. 120. If you did say it, was it true ? 

A. Yes. 

C. Q. 121. Did you not also state on that examination and reiter- 
ate the same in your testimony in the Carman case as follows, in 
relation to the conversation that you had with Green there: “ I can- 

not say what his mind was; he made the same observation in 
3587 other parts of the house, and the remark made in the kitchen 

might apply to the general arrangement of things; there was 
nothing in the conversation to the contrary ?” 

A. I don’t remember, but if I did say so it was true. 

C. Q. 122. Don’t you remember whether it was true or not? 

A. I don’t understand your question. 

C. Q. 123. Don’t you know whether it was true or not that there 
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was nothing in the remark made by Colonel Green when he said 
you have “a good arrangement,” but what would have applied to 
the “ general arrangement of things?” 
A. I could not say whether it did or did not. 

3088 C. Q. 124. In either of the several examinations when you 

testified as a witness and was called upon to give the conver- 
sation between yourself and Colonel Green that occurred in 1863 at 
your house, as testified to, have you on such examination ever be- 
fore testified, “I said I did not know whether they would be a last- 
ing well or not. I said it wasa new thing and experiment with me. 
I think I said that if the water supply formed a reservoir sufficient 
at the bottom of the well there would be no trouble, but what it 
would be a good well. Green said he thought there would be no 
trouble, but what they’d be lasting, and that I had got a good well 
there?” 

A. I don’t remember whether I did or not. 

C. Q. 125. Will you swear positively that the conversation referred 

to in the above question between you and Colonel Green took 
3089 place or not? Please answer yes or no. 
A. That is a part of the conversation that I now remember. 

C. Q. 126. Haven’t you any distinct recollection of what you have 
sworn to on your examination as a witness on this subject hereto- 
fore? 

A. I have some. 

C. Q. 127. Have you any recollection of testifying to the conver- 
sation quoted in cross-question 124 on your former examinations? 

A. I don’t remember whether I have or not. 

C. Q. 128. What is your best recollection ? 

A. I cannot say more than I have about it. 

C. Q. 129. Then do you mean to be understood as testifying that 
rou haven’t any recollection whether you have ever testified to that 
efore or not? 

A. I do. 

C. Q. 180. You have been asked to give all the conversa- 

3590 tion that occurred between yourself and Colonel Green while 

he was there at your house, in 1862, and have only given 

conversation in regard to this well, and you state you think he 

might have been there an hour or more. Is it true that you don’t 

remember any other conversation that took place there at that time 
so as to be able to detail it here ? 

A. I can’t give a full detail of any other conversation. 

C. Q. 131. Can you detail any other conversation and swear posi- 
tively it took place at that time? 

A. I can’t give no full details. 

C. Q. 1382. Please state what other conversation you had there that 
you are now able to swear positively took place, if any. 

A. I could not detail any now. 

C. Q. 133. Isn’t it a singular fact, Mr. Bates, that you are able to 
testify to conversation in regard to these wells that occurred seven- 
teen years ago and are not able to testify to any other conversation 
that you had with Colonel Green at that time when you were 
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3591 showing him all through your house, and you state that he 
might have been there an hour or more; is it because your 
memory *s defective ? 

A. My memory is somewhat defective. I have been sick for the 
yast six or seven years. One thing, the well was a new thing & 
ow been talked about ever since, more or less, from the time it was 
put down. 

C. Q. 184. Did you not invite Colonel Green in to see your house 
as he was passing by immediately before that conversation ? 

A. LT could not say whether I did or not. 

C. Q. 185. Did vou not testify that you did, in 1871, in the suit 
where the Douglasses were defendants ? 

A, I don't remember, If T did it was so, 

C. Q. 186, When did you first hear of a well being made by means 
of a pipe being forced inte the ground Y 

A. 1 think it was in ‘61 or ’62. 
voz C, Q. 1387. Were not these pipe wells up to 1864 generally 
called bored wells or artesian wells? 

A. I have heard them called all ways. 

C. Q. 188. Can you say positively that you ever heard them called 
driven wells prior to 18647” 

A. I think I have; driven or drove, I don’t remember which. 
I always called them drove wells or bored. 

C. Q. 189. Have you ever assisted in selling any rights under any 
letters patent for any improvement relating to driven or bored wells? 

A. I have. 

C. Q. 190. Whose patent, and when ? 

A. Timothy Rose’s, in 1866. 

C. Q. 191. He is a relative of yours by marriage, is he not? 

A. Yes, sir. 

C. Q. 192. How long were you engaged in the selling of that 
patent ? 

A. Between four and six months. 
3093 C. Q. 193. You have been questioned a great many times 
in regard to this conversation you had with Colonel Green 
in 1873, have you not? 

A. I have been questioned several times. 

C. Q. 194. What did you state to Jedediah Barber or what con- 
versation passed between you, that you now remember, when he 
called at your house in 1863, as you have testified ? 

A. He came along the road in a buggy wagon. I was in front 
of the house somewhere. He stopped in the road and said, “ Henry ” 
(he always called me Henry), “ whois building this house?” I said, 
I was. He says, “ Who pays for it?” I said, “Ido.” He said, 
“Where did you get your money?” I told him that I worked for 
it. I asked him to get out and goin and see it. He went in the 
sitting-room ; from there to the kitchen. There I showed him the 

well and cistern arrangements and told him how it was made, 
3094 and told him that they drove the pipe down in the ground ; 
they puta pump on and made the well that way. He pumped 
some water. About that time there were three little girls in his 
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wagon and they “hollered” to him and he started. As he was 
going out he said I hada good house. That isall that I remember. 
C. Q. 195. Have you used the exact language that was used by 
each of you on that occasion ? 
A. As far as I can remember. 
C. Q. 196. Do you pretend to give the exact language, word for 
word, or only the substance ? 
A. As far as I can remember; there was more said, but I don’t re- 
member what was said. 
C. Q. 197. Please state the conversation that you had with Hubbard 
while he was at your house in 1863. 
A, I don’t remember, . 
CQ. 198. With Perkins—giving the conversation and leaving 
out what was done by either of you, 
A. Perkins asked me what 1 thought of the drove well; I told 
him, I see nothing but what it was a good one; he said 
3095 if they was a good thing he calculated to have two—one in 
his barn and one in his house; that is the substance of the 
conversation with Mr. Perkins. 


Adjourned till 7. 80 o’clock p. m., this evening, at this place. 


ApRIL 9th, 1880—7.30 p. m. 
Parties met pursuant to adjournment. 
Preseut: As before. 


Cross-examination of Henry Barres by Mr. Hurtsur re- 
sumed : | 


C. Q. 199. After your well was finished and during the two or 
three weeks you say it was exposed to view would it be possible for 
any person passing by the street to look at the pipe and pump and 
determine how the well was made, whether it went into a cistern 
pipe or whether it was a driven well ? 

A. I eould not say that they could. 

C. Q. 200. Could a person determine simply standing by and louk- 

ing at the pump and what was visible from the kitchen or 
3096 wood-house of the driven well, and be able to determine by 

such an inspection how the pipe went into the ground — 
whether it went into a cistern or a dug well or whether it was put 
into the ground by boring or driving’? 

A. I could not say that they could. 

C. Q. 201. Please state the conversation you had there in 1863 
with Stephen R. Hunter, leaving out entirely what was done by 
either of you. 

A. Well, the substance of the conversation was about the well ; 
about how I liked it and what I thought of it. 

C. Q. 202. You have stated what the conversation was about; 
now, please state the conversation, giving what you said and what 
he said. 

A. He asked me how I liked the well and what I thought about 
it; I told him I thought it was going to work well. Hesaid he was 
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looking into the matter a little. He asked me who put it down; I 
told him Mr. Alvord had had Mudge put it down; that was 
3097 the end of the conversation about the well. 
C. Q. 208. Have you now stated the exact conversation and 
all the conversation that occurred between you and Hunter 
at that time? 

A. All that I can remember about the well. 

C. Q. 204. Please state fully the conversation you had with Israel 
Van Hoesen at that time and place. 

A. I can’t state fully the conversation that I had with Van Hoe- 

sen. We had several there. He worked for me painting, & 
3598 we was talking about it more or less; I think he spoke and 

said he guessed it was going to be a good well; that’s all I 
can remember now. 

C. Q. 205. Can you remember the conversation that you had with 
any other person there in 1863 besides the four or five that you 
have already testified to the conversation ? 

A. I can’t in regard to the well. 

C. Q. 206. Can you in regard to anything else? 

A. I can; some of my own personal matters? 

C. Q. 207. Wasn’t the arrangement of the house and the con- 
venience of your well and cistern talked over more or less by them 
all ? 

A. I presume it was. 

C. Q. 208. Then why is it that you can remember the conversa- 
tion of four or five, and that only as to this well, and can’t remember 
the conversation that took place between you and many others of 
the persons you have named and stated was there ? 

A. No other reason than I have stated that the well was 
3599 the main topic of the day; I don’t think of anything further 
now. 

C, Q. 209. Do you mean to be understood by your last answer 
that there was more conversation about the well between these sev- 
eral persons that were there and yourself, the most of whom called 
for the express purpose of seeing your house, than there was about 
that house that you had just erected and then was completing? 

A. Yes; there was more said about the well. 

C. Q. 210. Didn’t you testify in 1872, as a witness in the Carman 
case, that the principal conversation was in regard to your house ? 

‘A. I could not say whether I did or not. 

C. Q. 211. State whether you or Colonel Green first pumped water 

on the occasion referred to and which pump was used first. 
3600 A. I don’t remember. 
C. Q. 212. Will you swear positively that you used either 
of them on that occasion ? 

A. According to—my best recollection now is that we did. 

C. Q. 215. I don’t ask for your recollection now; I ask for your 
positive knowledge. 

A. That’s the answer as I can give it, according to my best recol- 
lection. ) 

C. Q. 214. Will you swear that you can’t be mistaken as to that ? 
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A. Not according to my recollection. 

C. Q. 215. Mr. Bates, is your recollection such that you are willing 
to swear positively that you can’t be mistaken about your using the 
pump at that time? 

A. I cannot swear any different than I have on it. 

C. Q. 216. Do you know what I mean when I ask you if you w. . 
swear positively ? 

A. I cannot answer those questions any different than I have. 

C. Q. 217. In answering questions, when you say “according to 

your best recollection,” do you mean to be understood as tes- 
3601  tifying positively? Please answer the question yes or no. 
3602 A. I do,as I remember them now. 
C. Q. 218. Will you swear positively that your memory is 
correct? Please answer yes or no. 
0605 <A. I have answered these questions and and that one to the 
best of my ability. 

C. Q. 219. Whenever you have said “to the best of my recollec- 
tion” has your recollection been the same as to all those matters tes- 
tified to, or has it been as to some an impression, as to others a be- 
lief, and as to others positive recollection ? 

A. I have answered all questions that has been asked me accord- 
ing to my best recollection as I now remember them. 

C. Q. 220. Your answer is irresponsive. Question repeated. 

A. I cannot answer that any different than I have. 

C. Q. 221. Do you refuse to answer that question ? 

A. I don’t refuse; I think I have answered it. 
3604 C. Q. 222. Then I ask you again, and | ask you to answer 
either yes or no, whether your recollection is the same as to 
all the matters testified to whenever you have used the words “ ac- 
cording to the best of my recollection’ in connection therewith. 
A. It is not equally strong on all points. 


Examination of this witness closed. 


(S’g’d) HENRY BATES. 
Subscribed and sworn to before me this 9th day of April, 1880. 
[L. s.] (S’g’d) M. STANLEY BIERCE, 


Notary Public. 


Proceedings here adjourned until 9 o’clock a. m., April 10th, 1880, 
at same place. 


Aprit 10ru, 1880—9 o’clock a. m. 


Parties met pursuant to adjournment. 
Present: As before. 


Ira V. Hicks, being duly sworn for the defendant, and ex- 
3605 amined by Mr. SuaGett, testified as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. Ira V. Hicks; age, 45 years; residence, Cortland, N. Y.; occu- 
pation, foreman of blacksmith shop Cortland Wagon Co. 

Q. 2. How long have you iahied in Cortland village ? 
A. 20 years. 
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Q. 3. What was your business in Cortlandville in 1861, 1862, 
and 1863? 

A. I was carrying on a shop on North Church street, in this vil- 
lage. 

ra) 4. Did you know at that time one Byron Mudge ? 

A. I did. 

Q. 5. Where did he reside? 

A. In Cortland most of the time. 

Q. 6. During 1862 and 1863 did you do any work as a black- 
smith for said Mudge? 


A. I did. 
Q. 7. What did you do for him? 
3606 A. I drilled and pointed pipes and prepared his rods, &c., 


for making wells. 

Q. 8. What kind of wells? 

A. The pipes were prepared for driving into the ground. 

Q. 9. State how you prepared the pipes. 

A. They were pointed and drilled. 

Q. 10. What were the pipes made of? 

A. Common gas pipe. 

Q. 11. What was about their diameter? 

A. Inch and inch and a quarter inside, and the outside would be 
about inch and three-eighths and inch and five-eighths. 

@. 12. How were the holes drilled ? 

A. They were drilled at the pointed end, about two and one-half 
feet up from it; there were were four rows of holes about 1} inches 
apart, up and down; the holes abouta quarter of an inch in diameter. 

Q. 13. Give the construction of the point. 

A. The point was sometimes brought together and welded, & 
sometimes a plug was put in. I ean’t tell how these particular pipes 
were fixed. 

Q. 14. When did you commence to prepare or make these pipes 

for Mudge? 
3607 A. In 1862. My impression is in October. 
Q. 15. About when did you cease to make these pipes for 
him? 

A. I think in July or September of 1865. 

Q. 16. During that time do you know of said Mudge making any 
of these driven wells in Cortland ? 

A. I do. 

@. 17. When and where? 

A. In the spring of 1863, on Mill street, in Cortland village. It 
was made for me. 

Q. 18. Did you see them make this well ? 

A. I did. 

Q. 19. Please describe the tools and instruments used in making it? 

A. There was a rod and pipe and the usual gas tongs. I think 
he used a pile-driver. 

Q. 20. Describe the rod he used. 
A. About 1} inch round and pointed; perhaps 12 or 15 feet long. 
Q. 21. Describe the pipe. 
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A. Common gas pipe, about 1% inches outside diameter, 
3608 drilled and pointed in the usual way. 

Q. 22. Describe fully and at large the construction of this 
driven well made for you by Mudge, commencing at the first opera- 
tion and going naturally through with the different acts as was 
actually done at the time to the finishing of the same. 

A. The piie driver was put in position first, and the iron bar was 
driven down ten or twelve feet, and then it was withdrawn and the 
gas pipe put in its place and it driven into the ground until they 
come to water, and the pump was put on and the sand and gravel 
pumped out. 

Q. 25. How was the pump attached to the pipe? 

A. It was connected with a screw & coupling. 

Q. 24. After this pipe had been driven down was it tight in the 
earth and was the earth packed closely around it? 

A. It was. 

Q. 25. Was this pipe the suction pipe of the pump after it 
3609 had been screwed thereon ? 

A. It was. 

Q. 26. How deep was this well? 

A. From 15 to 18 feet into the ground. 

Q. 27. What did you use the well for? 

A. It was used for building purposes in the first place and for 
family use after the house was completed. 

Q. 28. Was this a practical and productive well ? 

A. It was; it produced water in abundance. 

Q. 29. State,if you know, whether your neighbors or people living 
in that vicinity and in the village visited the premises while the 
house was being made and during the length of time the well was 
completed and saw this well. 

A. There was people there and saw the well. 

Q. 30. Could this well be plainly seen from the street; and, if so, 
for how long? 

A. It could. I should think from a month to six weeks; per- 
haps two months. } 

Q. 31. How long was the well continued to be used for your pur- 

poses or those of your family? 
3610 A. It was used for two or three years and then I sold the 
premises. 

Q. 32. State whether or not in 1863 and in 1864 this method of ob- 
taining water, known as the driven well, was the only means em- 
ployed by the residents of Cortland village in making wells and 
obtaining water during said years. 

A. It was the means employed, but — it being the only means I 
couldn’t say. 

Q. 33. State whether or not in the years 1863 and 1864 this method 
of obtaining water became public and common and was generally 
known in the village of Cortland. 

A. I think it was. 

Q. 34. Do you know the complainant, Nelson W. Green ? 


173—16 


pneieeeee ee eer 


1378 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


A. I did know him at the time by sight ; I never had any particu- 
lar acquaintance with him. 
Q. 35. Was he a resident of the village of Cortland in 1863, 
3611 and did you see him after — in that year? 
A. I saw him often while he was a resident here; that is 
as far as I could say. I don’t know whether it was in 1863 or not. 
Q. 36. Was any secrecy enjoined or practiced by Mudge or any 
one else in the construction of this driven well in 1863 for you, or, 
on the contrary, was everything done openly and publicly? 
3612 A. There was no secrecy enjoined; everything was done 
openly and publicly. 


Direct examination closed. 


Cross-examined by Mr. Hur.sut. 


C. Q. 37. When you say that no secrecy was enjoined and it was 
done openly and publicly do you mean that it was done the same 
as any other work was done of the same kind and character ? 

A. I don’t see any difference. 

C. Q. 38. How far east of Main street in this village was this house 
located where the well was? 

A. 150 rods, more or less; I could not say exactly ; I never meas- 
ured it; the well was about 5 rods from the street on which the 
house fronted. : 

C. Q. 39. Where was it located when the house was completed ? 

A. In the dining-room. 

©. Q. 40. Could any one tell by passing by the street and seeing 

this pump there how the well was made, whether the pipe led 
3613 into a cistern; whether it was a driven well or bored well? 
I mean during the time it was exposed to view. 

A. A person unacquainted with the driven well might not; one 
who knew of the driven well would, I think, would judge it to bea 
driven well for the reason there was no dirt thrown out or fresh dirt 
in sight. 

C. Q. 41. Was there a cellar to your house? 

A. There was. 

C. Q. 42. Was stone and lumber drawn there and piled up before 
the construction of the house and cellar commenced ? 

.A. The well was made before any stone or digging for cellar was 
done; there was lumber there, I think. 

C. Q. 43. Question repeated. 

A. Lumber, but no stone. 

C. Q. 44. How long after the well was sunk or driven before you 
commenced digging for a cellar? 
A. From two to four weeks. 
3614-3619 C.Q. 45. Can you tell how many pipes you drilled 
for Mudge in 1863 or 1864? 

A. I cannot now tell how many. 

C. Q. 46. Of your own knowledge, how many driven wells were 
there in this village of Cortland prior to April Ist, 1864—that is, 
those that you saw? 
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A. The well that was put down for me was one. The rest I don’t 
know about; I can’t give dates. 

C. Q. 47. Have you ever been examined as a witness in the driven 
well suits or proceedings, except in the last month, in a New Jersey 
case ? 

A. None, except the interference case, some years ago, between 
Suggett, Mudge, and Green. 


Examination of this witness closed. 


(S’g’d) IRA V. HICKS. 
Sworn and subscribed before me this 10th day of April, 1880. 
[L. s. ] (S’g’d) M. STANLEY BIERCE, 


Notary Public. 
3620 United States Circuit Court, District of New Jersey. In Equity, 
BENJAMIN IF. GREEN vs. PHtneAs M. FReENcH et al. 


John W. Suggett for defendant-; William D. Andrews for com- 
plainant. 
Turespay, March 23d, 1S8O—10 o’clock a. m. 
Parties meet pursuant to stipulation. 


Jutius A, Grauam, being duly sworn in behalf of defendant-, tes- 
tified as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. Julius A. Graham; age, 51; residence, Cortland, N. Y.; occu- 
pation, cider and vinegar manufacturing, also farming. 

Q. 2. How long have you resided in Cortland ? 

A. About thirty years. 

Q. 3. State whether or not you were ever acquainted with Nelson 
W. Green; if so, when that acquaintance began and how long it 
continued. 

A. I think I first knew him in 1858 or 1859; it continued three 

or four years, or perhaps longer; probably until 1867. 
3621 Q. 4. Do you remember of a regiment known as the 76th 
Regiment of N. Y. Volunteers being organized in the village 
of Cortland ? 

A. I do. 

Q. 5. When was that regiment raised ? 

A. In the fall of 1861. 

Q. 6. What business relations did you have with that regiment, if 
any? 

A. I had a contract for furnishing it rations; John Wheeler and 
myself held the contract with the State of New York for furnishing 
ratious for the regiment. 

Q. 7. About what was the date of that contraet? 

A. September 26th, 1861. 

Q. 8. Did you know Byron Mudge? 

A. I did. 

Q. 9. What was his relation to the regiment? 

A. He held some commission; that of lieutenant, I believe. 
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Q. 10. What relation did Nelson W. Green bear to the regiment? 

A. He was colonel. 

Q. 11. What was your contract for that you had from the State of 
New York’ 

A. Furnishing rations to the regiment. 

Q. 12. Where did you first get the water that you needed ? 

A, From a dug well on the Cortland fair ground. 
$622 Q. 13. Was the Cortland fair ground the camp of this regi- 
ment? 

A. It was. 

Q. 14. Did you get water from any other source than this dug 
well you have spoken ofY 

A. We obtained water from a well put down in the mess-room— 
a well put down some time in October, 1861, 

Q. 15. Who put down this last-mentioned well ? 

A. Byron Mudge. 

Q. 16. Who employed him to put it down? 
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A. A hole was made in the ground first by working and driving 
down these bars; sheet-iron pipe surrounded the bars and was 
driven and forced down about as fast as the rod, as fast as the hole 
was made by the bars, the bar- being on the inside of this sheet-iron 
tubing. The bar- continued to be worked down and the pipe fol- > 
lowed by riveting on sections until water was reached, which was at 
a depth of about 12 feet. The process was continued until sufficient 
depth had been reached to obtain water in sufficient quantities. 
The bottom of the sheet-iron pipe was not perforated, | 

3624 think. The rod was then withdrawn from the sheet-iron tub- 
ing, the hole cleared of muddy Water and the soil with a 
pump—with a liquor tin pump, I think—the end being inserted in 
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the inside of the sheet-iron tubing. After being sufficiently cleaned 
out the pump was withdrawn. 

Q. 23. How deep was the sheet-iron pipe projected down into the 
water, according to vour best judgment? 

A. Two or three feet, 

Q. 24. Was the sheet-iron pipe in itself air-tight, except at both 
ends Y 

A. It was not made airtight ; it was put together like stovepipe. 

Q. 25. How far above the surface of the earth did the sheet-iron 
pipe project up after having been constructed as you have testified ? 

A. A few inches above the surface of the ground. 

Q. 26. After the sheet-iron tubing had been cleaned out as you 
have testified and the pump used for the purpose withdrawn how 
was water obtained from the well made by this sheet-iron tubing ? 

A. A lead pipe was inserted and a pump attached at the upper 

end and used as an ordinary pump, and water obtained 
8625 by pumping. 
Q. 27. What was the size of this lead pipe ? 
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Q. 28. Was the pump attached directly to the top of the lead 
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A. It was. 
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Q. 34. About how many gallons a day do you say was ¢ 


tained from this well? 
A. From 150 gallons to 300 gallons, perhaps. 
~ 


Q. 35. How long was the well in use * 

> A. About three months. 

Q. 36. During that time did it furnish a constant and abundant 
supply of water? 

A. It did. 

Q. 37. Did many people see the well ? 

A. ry think they did. 
ad Q. 38. Was Colonel Nelson W. Green then in command of the 


regiment ? 
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> 
A. A portion or most of the time, I should think. 
Q. 39. Was he present at the making of the well? 
A. I don’t recollect now that he was. 
Q. 40. Was he present on the camp ground during the time of the 
construction of the well? 
A. I think he was. 
Q. 41. Was he present during part of the time the well was being 
constructed ? 
A. I am unable to say — certain. -_ 
Q. 42. Give your best recollection. » 
A. I have no recollection of his being there; still, he might have 
been there. ; 
0627 Q. 483. Do you know whether or not he at any time after- , 


ward saw this well? 
A. I think he did some time while the regiment was on the 
ground. 
Q. 44. Why do you say you think he did see the well? 
A. Only because he was out and in our rooms every day or two, 4 
more or less, during the time he was in command. 
Q. 45. Who did the work in the construction of this well? f 
A. Mr. Mudge did the most of it; a man in my employ assisted, 
| and also myself. 
Q. 46. Were the soldiers spectators when the well was made? ' 
A. I don’t know how that was. 
Q. 47. Had you previously heard of an experiment at the house t 
of Col. N. W. Green by Mudge and Carmichael ? 
A. Not that I recollect of. 
Q. 48. What was the purpose of this sheet-iron tubing? Did it 
or did it not act as a curb? 
A. It did, as a curb. 
: Q. 49. How did you come to apply to Mudge to make this well 
: on the fair ground ? 
A. Mr. Mudge said that he could put me down a well quickly and 
cheap without digging. 


3628 Cross-examination by W. D. ANDREws: 
C. Q. 50. How many wells were used by yourself and the regi- 
ment on the fair grounds or in its vicinity previous to the put- 
ting down of this tube well by Mudge ? 
A. I think there were two; one was near the mess-room, between 
that and the road fence on the fair ground; the other was a num- 
ber of rods west of the mess-room. 
C. Q. 51. Are you sure there were not more wells outside of the 
fair ground used for the purposes of the regiment ? ' 
A. I don’t know of any more being used. I don’t know that there i 
were not more. 
| C. Q. 52. Did you yourself procure water from either of those 
wells? | 
A. I did from one of them previous to putting this one down. . 
The one from which I used was one of the wells on the fair ground. 
C. Q. 53. How did you procure water from that well ? 


> 
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A. By a pump, I think; I think a chain pump. 
3629 C. Q. 54. From the second well how was water procured ? 
A. I think the same way. 

C. Q. 55. Were these the common open dug wells, stoned up on 
the circumference ? 

A. I think they were. 

C. Q. 56. Can you give the depth and diameter of those wells or 
either of them ? 

A. Not exactly; I think from 18 inches to 24 inches in diame- 
ter, and it was necessary to go about twelve feet for water there. 

C. Q. 57. How far were they dug into water or what depth of 
water was at any time in them ? 

A. I am unable to say about that. 

C. Q. 58. How long had you used the water from these wells be- 
fore the tube well was put down ? 

A. Say three or four weeks. 

C. Q. 59. Are you prepared to say that water was not used for the 
purposes of the regiment from wells outside the fair ground during 
that time? 

A. [am not prepared to say. I did not go off the fair ground for 

any I wanted. 
3630 C. Q. 60. Was there at any time during the occupancy of 
the fair ground by the regiment or during the time you were 
connected with it any other wells upon the fair ground than the 
three you have mentioned ? 
A. No, sir. 
C. Q. 61. Then do you testify positively that there was no tube 
well outside the mess-room ? 
A. None that I know of. I never used or saw any other. 

C. Q. 62. Did this tube well ever fail to give a supply of water ? 

A. No, sir; it did not. 

C. Q. 63. Did the open wells fail to give a sufficient supply pre- 
vious to the putting down the tube well ? 

A. I think they got low, but never give out. 

C. Q. 64. Can you give us an idea of the depth of water in them 
at their lowest stage ? 

A. No; I can’t. 

©. Q. 65. Do you positively testify that you had no conversation 
with Colonel Green about this tube well previous to its being put 
down? 

A. I don’t recollect any ; I can’t swear that I did not. 
3631 C. Q. 66. Can you testify positively that Colonel Green was 
not present some portion of the time or at some time while 
that tube well was being made? 

A. I cannot. 

C. Q. 67. Was not Lieutenant Mudge under the command of Col- 
onel Green upon the fair ground while it was occupied by the 76th 
regiment? 

A. I suppose he was during the time the Colonel was in com- 
mand. 
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C. Q. 6S. Was Colonel Green the colonel in command at the time 
of putting down this well ? 

A, I think he was 

C. Q. GO. Were not soldiers of the regiment detailed by Colonel 
Green to assist and did they not assist In putting down that well? 

A. lam quite certain that none did assist. 

C. Q. 70. Can you swear positively that they did not? 

A. I am very certain that they did not. I think | could swear 

positively ; only one or two persons could work at it any. 
0652 C. Q. 71. What was the extreme length of the pipe used in 
that well? 

A. The sheet-iron pipe was about twelve feet long; the pipe at- 
tached to the pump was some longer; probably a foot and a half 
longer as it rose above the ground. 

C. Q. 72. Were there perforations in the bottom of this lead pipe 
or was the end open, or how did the water get into it? 

A. The end was open; I think there were no perforations. 

C. Q. 73. Did the iron pipe extend above the top of the ground ; 
and, if so, how much? 

A. I should think four or six inches above the ground. 

C. Q. 74. How far above the ground did the lead pipe extend ? 

A. About eighteen inches to two feet. 

C. Q. 75. What style of pump was attached to it? 

A. A pitcher-spout pump, I think. 

C. Q. 76. To what was this pump otherwise attached or how se- 
cured ? 

A. There was on the floor a small platform for the pump 
3633 to rest upon—es square box upon which the pump stood, about 
two feet above the floor. 

C. Q. 77. Do you know whether or not the lead pipe extended 
farther down into the earth than did this iron pipe you have de- 
scribed ? 

A. I don’t think it did; I don’t know certain. 

C. Q. 78. As I understand your description of the making of that 
well, an iron rod was driven down into the earth, inside of and with 
the iron tube. Do you know whether or not that iron bar projected 
into the earth beyond the lower end of the iron tube? 

A. I don’t know whether it did or not. 

C. Q. 79. In answer to direct question 21 you said no other pipe 
than the iron pipe was used in the construction of the well; you 
afterwards stated that a tin liquor-pump was inserted into the well. 
Did that have a pipe attached ? 

A. I think there was no pipe except the pump itself. 

C. Q. 80. What was the length of the pump? 

A. I don’t know as I could tell; I have no definite recollection 

about the pump so that I could describe it. 
3634 ©. Q. 81. As you have described the use of this pump to 
take out earth from the inside of the pipe, then it was used 
in the constrnetion of the well, was it not? 
A. I think it was; water was poured in as they progressed. 
C, Q. 82. In a former examination in the case of Andrews e¢ al. vs. 
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Carman, on the direct examination, in answer to ae 1126. 
which question was, “ Please describe how this well was made ;” 


- after describing the preliminaries and the driving of the bar, vou 


said the bar was withdrawn and another pipe was Inserted Into the 
sheet-iron pipe and a pump attached mal the water and sand was 
pumped out until it becomes clear. No mention is here made of the 
use of the tin pump without a pipe. Is your memory in regard to 
that matter any better now than it was at the time of giving that 
testimony ? 

0635 A. Well, I can’t say that it is. 

C. Q. 83. And do you testify positively that such tin pump 
was used ? 

A. I testify only from the impression that I have, and am not, I 
think, absolutely positive concerning it. 

C..Q. 84. Did you see such a pump there which gave you such an 
impression? And, if so, what the length of it was and whether it 
had before been used ? 

A. I have no definite recollection in regard to the length of the 
pump or the pump itself; only an impression that such an instru- 
ment was used. 

C. Q. 85. How much sand was pumped out of that well? 

A. I don’t know. I haven’t any idea. 

C. Q. 86. When was the box on which the pump was fastened put 

in place and the pump attached to it ? 
3636 A. After it was completed and ready for use; within a 
day, any way. 

C. Q. 87. Was it so put on and a pump attached before the water 
became clear? 

A. I think it was. 

C. Q. 88. Can you give any idea of how long it was before the 
water became clear? 

A. No; I don’t think I can. 

C. Q. 89. Then you feel certain that this box was set upon the 
floor around this pipe within two or three days at most after the 
pipe was put down? 

A. Yes, sir. 

C. Q. 90. In regard to'this iron pipe, is it a matter of judgment 
with you that it was not air tight from the manner in which it was 
made, or do you know it as an absolute fact ? 

A. I only know it by its manner of being made. It was not 
made air tight. 

C. Q. 91. Are the same two open wells of which you have testified 
upon the fair ground still in existance there? 

A. Yes, sir; they are. 

C. Q. 92. Do you know whether there — any other wells now in 

existance or use upon the fair ground? 
36363 A. I think the- two are the only ones there. 
C. Q. 93. What became of the tube well that you used in 
the mess-house ? 

A. The inside pipe and pump were taken up and taken away the 
spring following. The outside pipe was left. 

174—16 
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C. Q. 94. What effort was made to take up the outside pipe? 

A. No effort. 

C. Q. 95. Has any use ever since been made of that pipe as a well 
or as any portion of a well? 

A. The iron pipe left was never used afterwards. 

C. Q. 96. What was the date when you took up the pump and 
lead pipe? 

A. The latter part of March or first of April, 1862. 

C. Q. 97. Did you do any business upon the fair ground or the 
mess-room after the 76th regiment left previous to taking up that 
pump and pipe? 

A. I think not. 

C, Q. 98. Did the box you have described remain under the pump 

and around the upper end of the pipe down to the time when 
3637 you tore down the mess-room and took up the pump and 
pe? 

A. I think it did. 

C. Q. 99. Can you testify positively that the space which you 
have described as existing between the iron and lead pipe was not 
partially filled with eravel, earth, sand, or other substance during 
the use of that well? 

A. Not from any examination; I can’t. 

C. Q. 100. Did not the box you have described prevent any such 
examination ? 

A. It did. 

C. Q. 101. And did not that box also prevent visitors from ascer- 
taining what was the character of that well? 

A. I think it did. 

C. Q. 102. Have you in stating the capacity of this well as being 
from a hundred and fifty to three hundred gallons per day based 
that answer upon the amount of water you used in the cook-house ? 

A. I did. 

C. Q. 105. And did you or not take into account any use made 

of the water from that well by soldiers or others outside the 
3638 cook-house? 
A. I did not. 

C. Q. 104. Can you say positively that Colonel Green did not, 
previously to the putting down of this well, speak to you in relation 
to it—suggest to you to have it put down? 

A. No; I can’t. 

C. Q. 105. Did any other parties subsequent to departure of the 
= regiment occupy this mess-room ? 

. There did not. 

c. Q. 106. Had any other persons access to or authority from you 
or your partner to make any use of that well after the departure of 
the .~ regiment ? 

A. 

C. Q. ‘107. Then all the practical use that was made of that well 
during its existance was for account of, for the benefit of, and in 
connection with the 76th regiment, was it not ? 

A. It was. 
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C. Q. 108. Was any agricultural or other fair held upon that fair 
ground during the time of that well’s existance there? 
A. There was not. 


3639 Redirect examination by Jonn W. SuaGerr: 


R. D. Q. 109. You have said in your cross-examination that 
& pump was used and water was poured into the hole as the work 
progressed ; do you mean that the water was used to loosen the soil 
and the pump inserted in the hole to withdraw the loosened earth 
after the rod had been withdrawn, and in this way the products of 
the excavation were brought to the surface ? 

A. That is my present Impression. 

R. D. Q. 110. You have stated in your cross-examination that the 
lead pipe was about a foot or eighteen inches longer than the sheet- 
iron fublen Please explain where this additional length was used. 

A. At the top. 

R. D. Q. 111. Were there any other tube wells made on the camp 
ground at or about the time that this well was made by Mudge, as 
you have testified ? 

A. None that I know of. 

R. D. Q. 112. Did you obtain any water from the two dug wells 

for your use after the construction of this tube well, as you 
3640 have testified, and after the water became clear? 
A. No, sir; we obtained our whole supply from the tube 
well. 

R. D. Q. 113. Did the upper end of the sheet-iron pipe which pro- 
jected above the top of the ground 4 to 6 inches, as you have testi- 
tied, also project above the surface of the floor in the mess-room ? 

. I think it did, or about even with the floor. 
R. D. Q. 114. How long a time did it take to construct this well? 
. Some- less than a day. 

R. D. Q. 115. What was the nature of the flooring and underpin- 
ning of this mess-room? And give a brief description of it. 

A. Two by four joists laid level on the ground; floor, sawed hem- 
lock boards. 

hk. D. Q. 116. Then the floor was not a tight floor. 

A. No, sir; there were cracks in it. 

R. D. Q. 117. Give a brief description of the construction of the 
liquor pump used to pump out the earth and other material inside 
of the sheet-iron tube from time to time, as it was forced into the 

earth. 
S641 A. My impression of the pump used is not distinct enough 
to describe it, 

R. D. Q. 118. Was there any secresy enjoined upon any of the 
parties in the making of the well ? 

A. Not upon me nor upon others, to my knowledge. 

R. D. Q. 119. Was it an experiment by Mudge? 

A. I don’t know how that was. He said he could make me the 
well. 


a 
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Recross-examination by Witr1am D, ANDREWs: 


R. C. Q. 120. Was not your answer that the lead pipe was 18 
inches longer than the iron based upon the fact that the lead pipe 
projected 1S inches above the iron pipe? 

R. C.Q. 121. And you do not know that it did not extend below 
the bottom of the iron pipe? 

A. No, sir; I don’t. 

R. C. Q. 122. What was the nature of the soil there? 

A. Gravelly loam. I think the stones must have been 
3642-3644 small. I don’t know as I could describe it there, be- 
cause I never worked in the soil there. I think “ sandy 

loam ” would describe it better than “ gravelly loam.” 

R. C. Q. 123. Did not the rod, while driving down, force the earth 
sideways, and was not the pipe then forced down after the bar? 

A. Yes, sir. | 

R. C Q. 124. Was any pumping of sand from that iron pipe done 
until after the rod had been driven to its full depth and withdrawn? as 

A. It’s my impression there was, although I can’t say positive. 

J. A. GRAHAM. 


Subscribed and sworn to before me this 23d day of March, 1880. 
FREDERICK HATCH, 
Notary Public. we 


3645 United States Circuit Court, District of lowa, Eighth Judicial 
~ 

Circuit. In Equity. 
WitiiAmM D. Anprews, Georce H. AnpREws, Netson W. GREEN 

) ’ 

and Noau J. Parsons, Complainants, 
vs. 
GEORGE LELAND, Defendant. 
OFFICE OF JoHN W. SuaGert, CortLAnp, N. Y., 
AprIL 151TH, 1880—10 o’clock, a. m. ad 
Parties met pursuant to stipulation. 


Present: D. L. Hurlbut, Esq., for complainants, and John W. 
Suggett, Esq., for defendant. a 

GEORGE N. CopELAND, being called for defendant and duly sworn, 
testified as follows: 

Q. 1. State your name, age, residence, and occupation. 
3646 A. George N. Copeland: aged 59 years; residenve, Homer, 
N. Y.; occupation, banking. 

Q. 2. Did you formerly reside in the village of Cortland ? 

A. I did. 

Q. 3. How long ? 

A. 31 years; except for a year or two. 

Q. 4. Did you reside in the village of Cortland in the year 1862? 

A. I did. 

Q. 5. What was your business in that year ? 

A. Grocery merchant. 
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Q. & Where did you do business in Cortland in the year 1862? 

A. In the Schennerhorn Block, on Main St., just north of Court 
St. 

Q. 7. Did you make or cause to be made in the year 1862 a well 
on your premises where you did business ? 

A. I did. I owned the premises at that time. 

Q. 8. Who made that well? 

A. James Suggett. 

Q. 9. Did you see it made ? 


A. I did. 
Q. 10. What tools did said Suggett use in making it? 
3647 A. I think he drove down a bar of iron first. Heuseda 


sledge to drive it down with. I am pretty sure it was a 
sledge. He also used a heavy pair of tongs to turn the rod with. 
He had a chain and a bar to draw it up with. He inserted a per- 
forated pipe. At that time he had a wooden plug in the bottom of 
the pipe. A pump was also put on top of the pipe to draw water 
with. 

Q. 11. How did he construct this well ? 

A. By driving a rod into the ground and withdrawing the rod 
and inserting an 1} — gas pipe perforated near the bottom, perhaps 
1} feet up. A pointed wooden plug for the purpose of keeping out 
the gravel was in the end of the pipe. I think the wooden plug 
was afterwards driven out after the pipe was driven. A pump was 
screwed on the top of the pipe and gravel, mud, sand, and water 
pumped out until it became clear. 

Q. 12. For how long was this driven well used ? 

A. It is in use now; has been used ever since it was put 

down. 

3648 Q. 138. How do you fix when this well was made? 
A. By the books; when it was paid for. 

Q. 14. Why did you have this well made? 

A. We had it made principally for making brine in pork-packing. 

Q. 15. Do you know of any driven wells being constructed similar 
to this one made for you prior to the time it was constructed ? 

A. Well, none with asingle tube. I knew of several with a double 
tube—a large pipe with a small one inside of it. 

Q. 16. In what month in 1862 was this driven well made for you? 

A. In September, previous to the 158th. 

Q. 17. Why do you know or believe this was the first single-tube 

driven well made in Cortland village? State your reasons. 
3649 A. Well, Mr. Suggett had previously been putting down 

double tube wells for parties here and he come to me and 
wished to put this down in our cellar as an experiment. He wasn’t 
to have any pay unless it worked well. 


Witness hereasks if “ you wanted to know what he (Suggett) said?” 

Defendant’s counsel states that the witness may state what he 
(Suggett) said at that time, it being part of the res gestx. 

Witness continues his answer : 

Mr. Suggett explained this to me somewhat at the time; I had 
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my doubts about its working; he said he thought it would, 
3650 for this reason—it would pump out the fine gravel and sand 

and leave it much freer than a double-tube well ; I don’t 
think of anything more in particular with regard to that. 

Q. 18. Did many people come to see this well ? 

A. There did ; a good many. 

Q. 19. How was it considered at the time ? 

A. It was considered a perfect success by me; so much so that I 
advised Mr. Suggett to apply for a patent at once. 

Q. 20. Please describe what you mean by a double tube well, giv- 
ing briefly how they were made. 

A. They were made by putting down a 2-inch tube, for instance, 

with perforations at the bottom, and then a smaller one, say 
3651 1} inches, inside of the large pipe, that also being perforated 
at the bottom; the pump was attached to the inside rue 

Q. 21. Where had you known of one or more of these double tube 
wells being made in Cortland village prior to this driven well made 
for you by Suggett in 1862? 

A. On the Schermerhorn place ; I don’t know, personally, of any 
others; I think there wasa double tube well on the fair ground, but 
am not positive. 

Q. 22. Was the place where James Suggett made this driven well 
for you—that is, was the store in which it was made—in the business 
center of the village of Cortland ? 

A. It was. 

Q. 23. Was the post office then in the same block as your store? 

A. I think it was. 

Q. 24. About what was the population of the village of Cortland 
in 1862? 

A. I think about 1,800; perhaps 2,000. 
3652 Q. 25. Did you at that time know the complainant, Nelson 
W. Green ? 

A. I did. 

Q. 26. Where was his residence ? 

A. I don’t believe I can tell where he lived at that time. 

Q. 27. Supposing that said Green did live on North Main St., in 
Cortland, would he, in going to and from the post office and the 
banks at that time, pass by this store of yours ? 

A. He would. 

Q. 28. State, if you remember, whether or not he or his family 
traded at your store. 

A. They did. 

Q. 29. After the construction of this driven well for you and dur- 
ing 1863 driven wells made after the method you have described 
yours was made came into general use in the village of Cortland, 

did they not? In your answer give your reasons why. 
3652} <A. They did come into general use, because they were the 
cheapest and best wells made in this village. 

Q. 30. Did you have any more of these driven wells made? If so, 
when and where? 

A. I did; one at my house, on South Main St.; one in a house I 


: 
é 


a 


sal 


—- << 


-_ 


*“ 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1391 


bought, out of town about a mile, called the “ Merrick” place; one 
on Port Watson St.; the first one, I think, was in 1863; that one on 
South Main St. I will say 1863 or 1864—the same year I bought 
the land of Gen. Randall; the one on the Merrick place was a year 
later; both were put down in spring—April or May; the one on 
Port Watson St. was put down the next year after that—in 1865. 


Proceedings adjourned until 1.30 p. m. at same place. 


3653 ApRIL 15TH, 1880—1.80 o’clock p. m. 


Convened pursuant to adjournment. 
Present: As before. 


Examination of GEorGE N. CopELAND resumed: 


Q. 31. Can you fix about the time when the driven well was made 
on your premises on South Main St.? 

A. It was the latter part of April, I should think, in 1868. 

Q. 32. How was that well made? 

A. I think the pipe was driven down, without first making a hole, 
with a rod; serach, a by putting on a pump—screwed on—and 
water pumped out. It was put down after 5 o'clock p. m. and was 
in running order before night. 

Q. 33. Do you know of any other driven wells being made in 
Cortland in 1863? 

A. Yes. 

Q. 34. For whom and where? 

A. Clinton McGraw, on South Main St.—next house to the 
3654 one that I built; it was made similar to mine & put down 
about the same time as the one on my place on South 

Main St. 

Q. 35. For what purposes did you use this well made for you on 
your premises on South Main St. in 1863, and for how long did you 
continue to use it? 

A. For family purposes about a year and a half. I think it is in 
use now. 

Q. 36. Did said Green personally trade at your store in 1862 and 
1863 ? 

A. I think he did. 

Q. 37. Was the subject of this driven well made by Suggett for 
you in 1862, as you have testified, the subject of a great deal of talk 
and discussion at the time by people in the store and otherwise ? 
State generally how it was. 

A. Tehoatd say it was considerably so; a great many people went 

down into the cellar to see it. 
3655 Q. 38. Do you know whether or not Byron Mudge was en- 
gaged in making driven wells in the village of Cortland in 
the years 1862 and 1863 or during any part of those years? 

A. I never have seen him make any. 

Q. 39. Had you heard of Mudge making any such wells in those 
years? 


A. I had. 
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Q. 40. When did you first learn that said Green made any claim 
as the inventor of these wells? 

A. At the time they commenced taking testimony in the inter- 
ference case between Green, Mudge, & Suggett. 

Q.41. Was the pipe of the well made in the cellar in 1862 by 
Suggett driven tightly into the earth so that after it was inserted 
in the earth, as you have testified, the earth was packed tightly 

around the tube? 
3606 A. It was. 

Q. 42. Is the same true of all the other driven wells you have 
described ? 

A. I should say yes. 

Q. 43. State whether or not after the construction of this driven 
well for you in 1862 by Suggett these driven wells so constructed 
became public and common in the said village and were about the 
only way in which wells were made in the years 1863 and up to the 
present time. 

A. I should say that that was so, substantially. 

Q. 44. About how long was the pipe used by Suggett in the con- 
struction of the driven well for you in 1862? 

A. Twelve to fifteen feet. 

Q. 45. How much of it was driven in the ground ? 

A. About 2} feet was above the ground; I presume fifteen feet 
would cover the whole of it. 


Direct examination closed. 


3657 Cross-examination: 


C. Q. 46. You spoke of an interference case. Was Colonel Green, 
James Suggett, and Byron Mudge parties, as you understand ? 

A. I so understand it; I think it was in relation to the patent on 
driven wells. 

C. Q. 47. Did you testify as a witness in that case ? 

A. | think I was, but am not positive. 

C. Q. 48. Do you remember the case of Wm. D. Andrews et al. vs. 
Carman, in which testimony was taken in Cortland in 1872 and ’3 
in regard to the patent on driven wells ? 

A. Yes; I think I remember it; on reflection, I do not think I was 
sworn in the interference case, but in the Carman case; I am a little 
mixed in regard to it. 

C. Q. 49. Were you called as a witness by the complainants in the 
Carman case ? 

A, I think I was; that is my recollection—that I was called by 

Andrews. 
3658 C. Q. 50. You said James Suggett made a well for you. Is 
he now living in Cortland village, and is he not the father 
or the defendant's counsel ? 

A. He is the father of defendant's counsel, and I understand he 
lives here. 

C. Q. 51. How long was Suggett at work in constructing the well 
put down in the cellar of the store in 1862? 
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A. About one day. He done it all in one day. 

C. Q. 52. Please give the dimensions of that cellar, approxi- 
mately. 

A. About 48 by 60. 

C. Q. 53. State where in the cellar the well was. 

A. A little east of the center of the cellar, about } of the way from 
the east wall. 

C. Q. 54. The customers that came to your store to purchase the 
ordinary groceries and provisions were waited on on the floor above 
the cellar, were they not? 

A. Yes. 

C. Q. 55. When did you first know Cvionel Green or of him ? 

A. Some time previous to the war; I cannot tell just when. 
3659 C. Q. 56. Give your best recollection of the number of 
years. 

A. I have not much recollection of him previous to the war. I 
cannot tell whether he was here three months or three years or ten 
years. 

C. Q. 57. Do you know of your own knowledge whether he com- 
menced trading at your store or not when he first came to town ? 

A. I cannot tell. 

C. Q. 58. Can you give the date positively when he first com- 
menced trading at your store? 

A. I cannot; our old books are destroyed. 

C. Q. 59. Do you know whether any charges appear in any of 
‘our books against Colonel Green while you were in the grocery 
beciuans ? 

A. Yes; lots of them. He ran an account there for several years 
certain. 

C. Q. 60. Are those the books that were lost which contained those 
charges ? 

A. They are. I think they have been used for scrap books since. 

C. Q. 61. Can you tell the date that Colonel Green ceased to have 

an account at your store ? 
3660 A. I think in 1863. 
C. Q. 62. Did he have an account at your store until he 
left Cortland village? 

A. I am very sure that he did. 

C. Q. 63. Did his family do a portion of the trading that was 
charged to his account ? 

A. They did. 

C. Q. 64. Colonel Green was out of the village of Cortland consid- 
erable of the time during the years 15862, 1863, and 1864, was he 
not? 

A. I think he was. 

C. Q. 65. You say on your direct examination that this is the first 
single tube well that you knew of, but double tube wells had been 
put down for parties here. Please state who had double tube wells 
put down here, of your own personal knowledge, if any one. 

A. James A. Schermerhorn; I don’t know of any others, of my 
own personal knowledge. : 
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C. Q. 66. You say people came to see this well at your store. 
3661 For how long a time can you positively say that they so 
came, after your well was completed ? 

A. I should say it ceased to be a curiosity after two or three weeks. 

C. Q. 67. You say the post office was in the same block as your 
store. In what year was it removed ? 

A. I could not tell what year. Eight or ten years ago, I think. 

C. Q. 68. Who, of your own knowledge, had driven wells put 
down in Cortland in 1863? 

A. Besides myself, Mr. McGraw, Mr. Pomeroy. I have no doubt 
there was three hundred put down in 1863. 

C. Q. 69. Have you stated all that you saw put down or know 
personally that were put down during the year 1863 ? 

A. I don’t think that I have stated all that I saw, but I can’t just 
exactly place them all. 

C. Q. 70. Where was Mr. McGraw’s well ? 
3662 A. Right next to my house on South Main St. ; in the house. 
C. Q. 71. Where was Pomeroy’s well located ? 

—. In his barn, I think. 

C. Q. 72. Where was the well that you had put down in 1864 lo- 
cated ? 

A. About a mile out of town; on the “ Merrick ” place. 

C. Q. 73. Were you examined as a witness in a case brought in 
the U.S. circuit court of New Jersey in relation to this patent? 

A. I was. 

C. Q. 74. Give the shape of the wooden plug that was used in the 
construction of the well at your store. 

A. It was made to fit the pipe at the top, with a shoulder, and the 
bottom part sharpened with a hatchet or something. It was not 
turned. 

C. Q. 75. Did you see the well when it was being put down on the 
fair ground? 

A. No, sir. I afterwards saw it when the regiment was there and 
pumped water from it. It was located, I think, a little west of the 
south gate. I do not know of my own knowledge that it was a 

double tube well. 
3663 C. Q. 76. Are driven wells used in the village of Cortland 
now to some extent for the purpose of supplving water to fire 
engines ? 
‘A. They are. 

C. Q. 77. When was the first you ever heard of a driven well 
constructed similar to the one you have described in the cellar of 
your store ? 

A. That was the first one. 


Cross-examination closed. 


Redirect examination: 


R. D. Q. 78. You have stated in your cross-examination that 
every new house that was built in the year 1863 had one of these 
driven wells, did you not? 
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A. I don’t think I stated that in the cross-examination ; not in 
answer to a question. 

R. D. Q. 79. Was it true or not? 

3664 A. I have no doubt it was true. 

R. D. Q. 80. You have testified on your cross-examination 
that James Suggett now lives in the village of Cortland. State, if 
you know, whether or not he has been sick for several years last 
past. 

A. I know he has been sick, and I should say it was for several 
years, too. 


Redirect examination closed. 


Recross-examination : 


R. C. Q. 81. Has he (Mr. James Suggett) been able to be around 
the streets within the last month, and haven’t you seen him around 
the streets within that time? 

A. I cannot say that I have seen him in a month; I met him one 
evening several weeks since. 

R. C. Q. 82. Do you know Horace Dibble? 

A. I do. 

R. C. Q. 83. Where does he now reside ? 

A. I suppose in the upper part of the village. 
3665 R. C. Q. 84. Do you know William O. Barnard, Daniel 
Smith, and Allen B. Smith ? 

A. I do. 

R. C. Q. 85. Where do you understand they reside? 

A. William O. Barnard lives in Mason City, lowa; Daniel Smith— 


Witness here says he does not know what Daniel Smith he means, 
R. C. Q. 86. How about Allen B. Smith? 

A. He lives between here and Homer. 

R. C. Q. 87. I ask you the same question as to Harmon Hubbard, 


. Stephen R. Hunter, A. P. Smith, Israel Van Hoesen, Daniel Van 


Hoesen, and Jedediah Barber and Thomas Perkins. 
A. Harmon Hubbard resides in the north part of this vil- 
3666 lage; Stephen R. Hunter is dead; A. P. Smith lives on Court- 
House hill, in this village; Israel Van Hoesen resides about 
a mile west of Cortland village; Daniel Van Hoesen lives in Cort- 
land village; Jedediah Barber is dead ; Thomas Perkins is dead. 
Examination closed. 
(S’g’d) G. N. COPELAND. 


Subseribed and sworn to before me this 15th day of April, 1880. 
[u. $.] (S’g'd) M. STANLEY BIERCE, 
Notary Public. 
Proceedings adjourned until 9 o'clock a. m., April 16th, 1880, at 
this place. 
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3667 April 16th, 1880, 9 o’clock a. m.—Convened pursuant to ad- 
journment. 
Present: As before. 


Ds Wirt C. Cauien, being called for the defendant and duly 
sworn, testified as follows: 


Q. 1. What is your name? 
A. De Witt C. Callen. 
Q. 2. Age ? 
A. 45, come July. 
Q. 3. Residence? 
A. Preble, N. Y. 
Q. 4. Occupation ? 
A. Farmer ; work at a little of everything. 
Q. 5. How long have you resided in the town of Preble, N. Y.? 
A. I was born there. I have been out of town two years since 
that time. 
Q. 6. Did you know William E. Tallman in his lifetime? 
A. Yes, sir. 
Q. 7. At one time did said Tallman own a farm in the town of 
Preble? : 
3668 A. He owned the farm, but there was a mortgage on it. 
He occupied the farm. 
Q. 8. Did you own a farm near or adjoining this farm of William 
E. Tallman’s ? 
A. Yes, sir. 
Q. 9. Do you remember of William E. Tallman causing a well to 
be dug on his farm ? 
A. Yes, sir; or partly dug. 
Q. 10. Where; on the. farm ? 
3669 A. On the west side of his farm, or pretty near the west 
side. 
Q. 11. Where was that well dug or partly dug? 
A. I think it was in 1859, in the spring, along in last of April or 
first of May. 
Q. 12. How deep was it dug? 
A. I should think anywheres from eight to tw elve feet. 
@. 13. Describe how it was made. 
A. I know nothing about that, any more than it was dug there, 
about eight to twelve feet deep. 
- Q. 14. What was its diameter ? 
A. I should think after it was stoned up it was 2} to 3 foot across, 
or somewheres near there. 
Q. 15. Did you see this dug well when it was being made? 
A. I see it when it was down 2} or three feet, when they were 
digging it. I was there five to ten minutes. 
Q. 16. When next did you see anything about it and what did 
you see? 
0670 A. I see water there and see them pump water. That was 
all I saw at that time. 
Q. 17. When next did you see this well and what did you see? 


> 


ad 
an 


ad 
an 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1397 


A. I was over there in latter part of May and first of June and see 
them pump water three or four times. It was right close by. I was 
there two or three times after that, of Sundays, and see them pump 
water. 

Q. 18. State whether or not afterwards this dug well became dry ; 
and, if yea, about when. 

A. Yes, sir; it was dry. I should say it was not far from last of 
July or first of August that it was dry. 

Q. 19. What, if anything, did you see done or performed in rela- 

tion to this dug well after it became dry? 
3671 A. Mr. Tallman come over and borrowed my maul, and 
I went over to get it, and he wanted to use it a little while 
longer. He was driving the pipe with my maul. He drove the 
pipe anywheres from four to eight inches whilst I was there. I was 
there from five to ten minutes. 

Q. 20. Where was this pipe that he was driving? 

A. In this dry well. 

Q. 21. Whereabouts in the dry well was it? 

A. Not far from the middle of the well, as nigh as I could guess 
at it; I didn’t measure at all. 

Q. 22. Describe how the pipe was being driven. 

A. One man had the maul and another man held a piece of 
scantling that lay on top of the pipe. 

Q. 23. Who held the scantling and who used the maul ? 

A. Mr. Tallman held the scantling; I think Mr. Getman used 


the maul. 
Q. 24. About how many blows did you see struck while you were 


there? 
_A. Anywheres from six to a dozen; I wasn’t there but a short 


time. 
Q. 25. Was the pipe in the ground in the bottom of the 
3672 dry dug well when you got there ? 
A. I did not go down to see whether it was on the ground 

or drove in. 

Q. 26. About how far was the pipe driven while you were there ? 

A. Anywheres from four to eight inches. 

Q. 27. Did you see anything more done there which you remem- 
ber of and have not already stated? If so, state what it was. 

A. They was pumping water the next time I was there witha 


windmill. 
Q. 28. When was it that you saw them pumping water with a 


windmill? 
A. Some two or three weeks after, I should think. 
Q. 29. How was the pumping done? Describe what you saw at 
that time. State fully. 
A. There was a shaft run up and down, the same as any pump 
would, with with a handie on; the shaft run up to the windmill; I 
have a piece of the shaft now. 
3673 Q. 30. About what was the size of this pipe that you saw 
them driving? 
A. It was not far from an inch and a half, as near as 1 remember. 
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Q. 31. What kind of pipe? 
A. An iron pipe. 


Q. 32. About how much of it projected up above the bottom of. 


the dry dug well when you first saw them driving ? 
A. Anywhere from six to eight feet. 
Q. 33. Where was the pump that pumped the water after the pip 
was put in? 
A. I should think the pump was up about three feet from the top 
of the ground ; it would not vary much from that. 
Q. 34. In what year did you see this driving? 
A. It was either 1858 or 1859. 
Q. 35. How do you fix the date ? 
A. By the camp-meeting being there. 
Q. 36. What has the camp-meeting to do with it by which you 
fix the date? 
A. Because I had two drunken men to work for me at the time 
and the accident that happened at the time; Mr. Davis came 
3674 rene ¢ near getting killed at the time by,the carelessness of my 
tired man. 
Q. 37. How long was this well used ? 
. IL couldn’t say. 
Q 38. For what purposes was it used ? 
A. Watering stock. 
39. About how long was it used ? 
A. Well, they used it that season. 
Q. 40. How long did you see water pumped out of this well made 
by the pipe driven into the earth ? 
A. O, three or four times after they got it to work; perhaps three 
or four times. 
Q. 41. Was it then furnishing a good supply of water? 
A. Once the trough was full; the other times I don’t remember. 
Q. 42. Was the pump on top of the pipe? 
A. Yes; it was not at the bottom. 
Q. 48. Was the pump fastened on top of the pipe? 
A. Yes, sir. 
Q. 44. What kind of a soil was it where this well was made ” 
A. Gravelly soil. 
3675 Q. 45. Describe the place where the dug well was made— 
that is, whether it was higher or lower than the surrounding 
land. Give a brief description of it. 
A. On the west the ground was higher and northwest; on the 


east and northwest, after about fifteen to twenty feet, it was higher 


there; on the north it raised a little; on the south it sloped consid- 
erable, descending to the lake. 

Q. 46. How far did you live at the time this pipe was driven into 
the earth, as you have testified, from the place ? 

A. From forty to sixty-five rods. 

Q. 47. How many head of cattle did Tallman water from water 
obtained from this well made by this pipe? 

A. I don’t know. 
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Q. 48. Where was this well situated from the housein which Wil- 
liam E. Tallman then lived? 

A. A little north of east. 

Q. 49. About how far? 

A. I- lacks about 70 rods of a mile from his house, as nigh 
3676 as I can get it; not far from that; some would call it three- 
quarters of a mile. 

Q. 50. How far was the place of this well from Preble corners? 

A. As nigh as I can get at it, it is about a mile and twenty rod. 

Q. 51. In what direction ? 

A. I think about south of Preble. 

Q. 52. You then were the nearest resident to the place where this 
well was made, were you not? 

A. I think not. 

Q. 53. Whose residence was nearer than yours? 

A. Mr. Tallman’s tenant house. 

Q. 54. Who lived in the tenant house at that time? 

A. I couldn’t say. 

Q. 55. Is William E. Tallman, the person whom you saw holding 
the scantling, now living ? 

A. They say he is dead. 

Q. 56. What was William E. Tallman’s business in 1859, at the 
time he was on this farm? 

A. He was running the farm and a grist-mill and saw-mill alto- 

ether. 
: Q. 57. You spoke about a camp-meeting ; what kind of a camp- 
meeting was that? 
3677 A. A Methodist camp-meeting. 
Q. 58. Where was this camp-meeting held ? 

A. In Mr. Tallman’s woods. 

Q. 59. What Tallman ? 

A. Moses Tallman. 

Q. 60. You stated that you went over to see this well work. State 
whether or not others did so. ' 

A. I could not say whether they went to see it or not. 

Q. 61. How was it considered in the neighborhood and in and 
about Preble. That is, state whether or not it was talked and dis- 
cussed at the time and this method of obtaining water by driving a 
pipe down into the earth and attaching a pump, as you have testi- 
fied, was considered a novelty. 

A. I couldn’t say. 

Q. 62. Did you hear anything said about it at the time? 
3678 A. I did. 
Q. 63. By whom? 
A. My brother. 


Adjourned until 1.30 o’clock p. m., April 16th, 1880, as this place. 
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Apri 16rn, 1880—1.30 o’clock p. m. 


Convened pursuant to adjournment. 
Present : “As before. 


Examination of Dr Wirt C. CALLEN resumed: 


Q. 64. Was any secrecy practiced or enjoined by William E. Tall- 
man or Getman when they were driving this pipe? 

A. Not that I know of. 

Q. 65. Did you see the upper end of the pipe? 

A. Yes, sir. 

Q. 66. What did you see on its upper end? 
o67S A. A thread cut on it. 

Q. 67. Where was the pump situated in the dug well after 
it had been screwed on or fastened on the top of the pipe? 

A. About three feet from the bottom of the well. 

Q. 68. Describe what you saw about the pump in the well at the 
time you looked at it. Give a brief description of how it was 
arranged and secured and how the water was brought up to the 
trough. 
A. I couldn’t say whether it was a plank or a platform that 
3680 steadied it. A scantling’ or a plank run down through the 

dug well. How it was fastened to the pump I don’t know. 
This rod run down into the pump, and when the windmill went it 
forced the water up somehow through a lead or tin pipe up over 
into the trough. 

. 69. Was the earth in the bottom of the well in contact with 
and close up to the pipe driven therein ? 

A. It was for all what I see. 

Q. 70. Did William E. Tallman give any name to this well at the 
time it was being driven? 

A. Not that I know of. 

Q. 71. Describe the maul that you let him have to drive the pipe 
with. 

A. It was round one way and about eight to nine inches long, 

with two square ends on it; about four inches through it— 
3681 across, with a handle about two feet long in it. It was of 

cast iron and weighed, with handle and all, about fifteen or 
sixteen pounds. 

Q. 72. Describe how William FE. Tallman and the other man 
stood and how they drove down this pipe. 

= One stood and held the block and the other drove with the 
maul. 

Q. 73. What was the block or piece of scantling used for? 

A. They laid the block on top of the pipe and struck on top of 
the block to drive the pipe. 


Examination closed. 


Cross-examination: 


C. Q. 74. When did you first see Mr. Suggett, the defendant’s 
counsel, in relation to this case? 
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A. I have seen him to-day for the first that I know of. 
3682 C. Q. 75. Did you ever have any conversation with defend- 
ant’s counsel here before to-day in relation to this case? 
A. No, sir. , 
C. Q. 76. When were you subpeenaed ? 
A. The money was left there last night with my wife about eight 
o'clock by Mr. Tallman. I was gone away from home. 
C. Q. 77. What Mr. Tallman ? 
A. Moses Tallman. 
C. Q. 78. How far does he live from your house? 
A. A little less than a mile. 
C. Q. 79. Did you see Mr. Tallman, personally, yesterday ? 
A. Yes, sir. 
C. Q. 80. What time in the day? . 
A. Not far from one o’clock; also at half past three to four 
o'clock. 
C. Q. 81. Where did you see him at those times? 
A. In the road. 
3683 C. Q. 82. Did you converse with him on either of these 
occasions ? 
A. I did. 
C. Q. 83. On the subject of this suit or that well, or anything per- 
taining to it? 
A. No, sir. . 
C. Q. 84. Do you swear positively that there wasn’t a word said in 
regard to it in any way, shape, or manner ? 
A. Yes, sir. 
C. Q. 85. Did you know that you were to be called as a witness 
in this case, on the part of the defendant, before last evening ? 
A. I heard a man say at Preble that I was to be called here. 
C. Q. 86. What was that man’s name ? 
A. Abram Van Denburgh. 
©. Q. 87. When was that? 
A. I should think it was about five weeks ago at the time you 
was setting here before. 
3684 C. Q. 88. Is that the first and only notification or sugges- 
tion that you have had that you were to be called here as a 
witness on the part of the defendants prior to last evening? 
A. I have had three or four different men say that they thought 
they would call on me before the suit was through with here. 
C. Q. 89. Name those men. 
A. Mr. Squires (Charles Squires), Mr. Doger (Jonas Doger), and 
Mr. Tallman (Moses Tallman). 
C. Q. 90. When did these men so tell you, before or after Van 
Den burgh ? 
A. After Van Denburgh. 
C. Q. 91. I suppose, Mr. Callen, that this subject has been talked 
of there among the neighbors considerably of late, hasn’t it ? 
A. No, sir. I have not heard but three neighbors that I know of 
say anything about it. 
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3685 C. Q. 92. Who have you told what you knew in relation to 
this well ? 

A. I talked a few minutes with Mr. Woolston and also a few min- 
utes with Mr. Tallman: He asked me if I knew anything about 
the well. 

C. Q. 93. Any one else ? 

A. Not that I remember. 

C. Q. 94. Haven’t you heard considerable talk and discussion in 
regard to this well at Preble Corners within the last two or three 
months? 

A. No, sir. 

C. Q. 95. Have you heard some? 

A. I have. 

C. Q. 96. Did you tell Van Denburgh what you knew about it at 
the time he said that you would be called as a witness? 

A. No, sir. 

C. Q. 97. Or that you knew anything about it? 

3686 C. Q. 98. Then you told him that you knew something 
about it, didn’t you ? 

A. Yes, sir. 

C. Q. 99. Do you remember of meeting and conversing with Mr. 
William D. Andrews, a gentleman who was with me, and myself 
(Mr. D. L. Hurlbut), in front of your house in February last? 

A. I remember of conversing with him (pointing to Mr. Hurlbut), 
but the other man’s name I did not know. 

C. Q. 100. And didn’t we so converse with you with regard to the 
well and windmill from twenty minutes to a half an hour? 

A. Yes, sir. 

C. Q. 101. And didn’t we question you as to what you knew about 
the same, fully? 

A. No, sir. 

C. Q. 102. Do you swear to that positively ? 

A. I do. 

C. Q. 103. Didn’t we ask you what you knew about the well and 

windmill? 
3687 A. Not in those words. 
C. Q. 104. Question repeated. 

A. You asked me if I knew anything about that well over in the 
lot—Mr. Tallmau’s. 

C. Q. 105. Didn’t you state, in reply, in substance, that you simply 
knew that there had been a well there and it worked by a windmill? 
Please answer directly. 

A. I told that there had been a well dug there from eight to twelve 
feet deep. 

C. Q. 106. Question repeated. 

A. I told them that there had been a well dug there and then a 
pipe drove and water pumped with a windmill, and that they used 
my maul to drive the pipe with, and that I had a piece of the pitman 
shaft and rod; I looked forthe rod, but did not find it that day and 
not until this week. 
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3688 & 3689 C. Q. 107. Question repeated. I ask foran answer— 


yes or no. 
3690 A. I answered, as far as I knew. 
C. Q. 108. Do you refuse to answer that question yes or no? 
3691 A. I have told you what was said at the time as nigh as I 


remember of it. 

C. Q. 109. I don’t ask you what yourunderstanding is of what was 
said, but I simply ask you if you stated to us there, in substance, 
that you knew that there had been a well there and it worked by a 
windmill ; will you please answer ? 

A. Yes, sir; I did tell them so. 

C. Q. 110. Didn’t you further state at that time that you had a 
piece of the shaft that went up to the crank of the windmill ; that 
it was made out of wood, about an inch and a half one way and an 
inch the other, with strips of iron bolted or riveted up and down the 

sides? Please answer yes or no. 
3692 A. I said that I had a piece of the shaft fastened to an iron 
rod that went down into the pump; the iron was about six 
or eight inches long, I think I told them; the wood about the 
same length. 

C. Q. 111. Then you didn’t say to us at that time what I have 
stated in question 110, did you ? 

A. I never said it had strips of iron running up and down it. 

C. Q. 112. Did you look for the shaft at that time while we were 
there, and weren’t you unable to find it? 

A. Yes, sir. 

C. Q. 113. Didn’t we meet you that day some little distance south 
of your house first ? 

A, Yes, sir. 

C. Q. 114. And didn’t we then ask you something about this well 

and when it was put down, and didn’t you state you should 
3693 have to think of it and said that you would on your way 
home, or that in substance ? 

A. Yes, sir. 

C. Q. 115. And then we went to your home with you, did we not? 

A. They followed me home within ten to thirty rods. 

C. Q. 116. Didn’t we state to you there in the road that as you were 
there with your team and as we were going round by Preble Cor- 
ners we would not detain you there, but would drive up to your 
house, and did so? | 

A. Yes, sir. 


Proceedings here adjourned until 9 o'clock a.m., April 17th, 1880, 
at this place. 


3694 Aprit 177H, 1880.—9 o’clock a. mn. 
- Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of De Wirr C. CuLLEN resumed: 


C. Q. 117. Did the gentleman that was with me at the time that we 
called at your house in February at the close of the conversation 
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state to you that he probably should call you as a witness in this 
case ? 

A. No, sir. 

C. Q. 118. Do you swear, Mr. Cullen, positively, that neither that 
gentleman nor myself spoke to you in regard to being a witness in 
this case during that conversation ? 

A. Not as I remember of. 
3695 C. Q. 119. Didn’t you state to us there, in substance, that 
you didn’t know anything about that well, except that it was 
a dug well and worked by a windmill? Please answer directly, 
yes or no. 

A. No, sir. 

C. Q. 120. How long have you lived on the place that you now 
occupy ? 

A. Well, I have lived there 35 to 37 years, as I remember, in that 
house, excepting two years that I was gone away. 

C. Q. 121. What two vears were you away ? 

A. I was gone away eleven and twelve years ago, as nigh as I 
remember. I date this from the memory of my girl's age. 

C. Q. 122. Where were you then? 

A. In Oswego county. 

©. Q. 123. Of what descent are you, or nationality ? 

A. My great grandfather was born on the ocean, coming to this 
country ; on my mother’s side I was Yankee. I suppose my great 
grandfather was part Irish. 

C. Q. 124. When and what time of day did you first see this well 
iu question, or any part of it? I mean the first well of any kind 

that has been testified to. 
3696 A. The time of day I cannot say, but from the middle of 
April to some time in May, 1859. 

C. Q. 125. Just how much work was performed on it when you 
first saw it? 

A. They had commenced digging and had dug from three to four 
feet, as nigh as I can remember. 

C. Q. 126. Was you there when they commenced digging ? 

A. No, sir. 

C. Q. 127. How long were you there at that time? 

A. Not but a short time. 

C. Q. 128. How long do you mean by “a short time?” 

- A. QO, anywheres from fifteen minutes to an hour. 

©. Q. 129. Do you mean to testify that you were there at that 
time from fifteen minutes to an hour? 

A. Near that. 

C. Q. 130. Haven’t you already testified that you were there at 
that time from five to ten minutes? 

A. No, sir. 

C. Q. 151. Will you swear positively that in answer to direct 
3697 question 15 that you did not say that you were there from 
five to ten minutes at that time ? 

A. No; I did not; not when they was digging the well. It was 
when they was driving the well. 
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C. Q. 120. You say, in answer to cross-question 125, that the well 
was some three to four feet deep at the time that you were there when 
they first commenced digging; didn’t you say yesterday, on your 
direct examination, that at that time it was from two and a half to 
three feet deep? 

A. I have not been sworn on my direct — to the depth of the dug 
well when I first saw it. 

C. Q. 121. Will you swear positively that you did not testify 
yesterday that you saw the well when it was down two and a half 
to three feet deep, when they were digging it? 

A. Not that 1 remember of. 

C. Q. 122. Is that as strong as you will put it? 

A. Positively, not that I remember of. 

C. Q. 123. Who were to work at that well during the short 
3698 time that you were there, when they were digging ? 

A. Mr. Getman (Jefferson Getman) and, | think, Thomas 
Perry. I understand Mr. Thomas is dead. 3 

C. Q. 124. Any one else there at that time that you now remem- 
ber of? 

A. I think Mr. Wm. E. Tallman stood by. I do not remember of 
any one else. 

C. Q. 125. What were you to work at that day? 

A. I couldn’t say. ' 
C. Q. 126. Was it a pleasant day, or stormy ? 

A. I think a pleasant day. 

C. Q. 127. What was your business there ? 

A. Merely to see them dig down the well. 

C. Q. 128. Then you didn’t have any regular business any more 
than to see them dig down the well, did you? 

A. Not this time that I remember of. 

C. Q. 129. Were you there again during the construction of that 
dug well, before it was completed and stoned up? 

A. I think not. 

C. Q. 130. How long was it before you was there again? State in 
weeks and days, as near as you can. 

A. Shortly after it was finished; perhaps from a week to ten days 

from this time. 
3699 C. Q. 131. Who was there then ? 
A. No one that I remember ; [ went alone. 

C. Q. 132. What time of day was it? 

A. Some time in the afternoon, I should think, as nigh as I- can 
remember ; it was Sunday, I think. 

C. Q. 133. Describe just what you said there at that time in rela- 
tion to this well. 

A. They had the pump in as they usually have them in wells— 
trough out on the south. I took hold of the pump and pumped 
some water. 

C.Q. 134. Is that as full a description as you can give of the well 
as you saw it at that time? 

A. That what I see- at that time ? 

Q.135. Question repeated. Please answer directly. 


» 
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A. The well seemed to be in good working order; that is 
3700 isall I have got to say, any further than what [ have said 
before. Descriptions? I know not what he wants further- 

more. 

C. Q. 1386. Do you know the meaning of the word “ description?” 

A. I think I do. The difference in the way to know what he 
wants to get at—whether he wants to know a description of the 
ground or the well or the platform or other things around. I would 
like to be asked a description of one thing at a time. 

C. Q. 1863. Didn’t I ask you to give me a description of the well 
as you saw it at that time, referring to the time that you first saw 
it after it was dug and stoned ? 

A. I didn’t understand that you wanted a description of the well 
part, but as he wants a description of the well, as nigh as I know it 
was dug and stoned up like ordinary wells; and if he wants the de- 
scriptions any further I would like to know which thing he wants 
the description of. 

C. Q. 1387. Have you given me as full a description of the well as 

you can, as you saw it at that time? 
o701 A. As far as I can; without he asks how it was stoned or 
how the platform or something containing this well, and Ill 
try to answer his questions. 

C.Q. 188. What do you mean when you say in your answer, 
“something containing this well?” 

A. Whether it was in the stoning or the platform or the 

3702 ground that he wanted the description, I couldn't tell which ; 

whether the ground around or the well, I couldn’t tell which. 

I want to know what he means—whether he wants a description of 

the ground or pump, or what he means by containing of the well. 
©. Q. 189. How long were you at the well at that time? 

A. As nigh as I remember, it was from ten to twenty minutes. 

C, Q. 140. What was your business there at that time? 

A. Over to see how the pump worked. 

C. Q. 141. How did it work ? 

A. As ordinary pumps do when they are first put in. 

C. Q. 142. How do ordinary pumps work when they are first put 
in? 

A. Rather harder than they do after they have been in a spell. 
C. Q. 143. What kind of a pump was this? 
A. I think it was an iron pump, or else it was a wooden one, and 
an iron one in the other well. There was two wells, and I 
3703 couldn’t say, about 40 or 50 rod- apart. I couldn’t say which 
was in which well. 

C. Q. 144. Where was the other well just referred to? 

A. Somewheres near forty rods south of it; a little west of south, 
I think. 

C. Q. 145. In Mr. Tallman’s lot? 

A. Yes, sir. 

C. Q. 146. What become of that well ? 

A. Filled up. 

C. Q. 147. About when ? 
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A. Not far from eight to twelve years ago, as nigh as I re- 
member. 

C. Q. 148. When was it dug? 
~ A. I can’t answer that question. 

C. Q. 149. Give me the time as near as you can, or the length of 
time you have known of it? 

A. As near as I remember, it is about thirty years ago. 

C. Q. 150. That well was there in operation before the well was 
dug in 1859, was it not? 

A. I think it was. 

C. Q. 151. For what purposes was that used? 

A. Pumping water to supply cattle. 

C. Q. 152. Was that a good, practical well? 

3704 A. I don’t understand what he means by “ practical ” well. 


Proceedings here adjourned until 1.30 p. m., April 17th, 1880, at 
this place. 


1.30 p. m., April 17th, 1880.—Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of D. C. CALLEN resumed: 


C. Q. 152. What kind of a pump do you now remember of seeing 
on this last well spoken of when you first saw it? 

A. I think it was an old-fashioned wooden pump at first; I think 
it was made at Little York. 

C, Q. 158. Bucket chain or suction pump? 

A. Suction pump. 

C. Q. 154. And was that pump used there from 1850 to 1858 or *9? 

A. At different times, 

C, Q. 155. How far was that well from the east and west 
3705 road just south of where the windmill well was? 

A. From one to two feet from the fence, as near as I can 
remember; it might have been three; it was anywheres from twenty 
to thirty rod- east of the north and south road, and was north of the 
east and west road. 

C. Q. 156. How deep was that well? 

A. From four to eight feet. 

C. Q. 157. Platform over it? 

A. Yes, sir. 

©. Q. 158. How high did the pump come above the platform, and 
what was the size of the pump? 

A. Common highth; from three to four feet; I should think the 
top was from seven to eight inches through ; it might have been an 
inch — it is easy to be mistaken on such a matter so long ago 

as that. 
3706 C.Q. 159. How long was that pump used there in that 
well; up to what time ? 

A. Anywheres from three to seven years; at particular times in 
the season it was dry part of the time. 

C. Q. 160. About what year was that particular pump abandoned? 

A. From ’57 to ’58. 
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C. Q. 161. Then what was done with it? 

A. It was throwed one side. 

C. Q. 162. And another was put in its place? 

A. There was. 

C. Q. 168. What kind of a pump was that? 

A. The two pumps was put in the two wells; one, I think, was 

an iron pump and the other a wooden pump, and which one 
3707 was the wooden pump I couldn’t say; they was both put in 

the same year, 1859; the well where the windmill afterwards 
was run dry and Mr. Tallman put another one in (another pump) 
the old well when the upper one (the one where the windmill after- 
wards was) went dry to get water for his stock, and that went dry 
then. 

C. Q. 164. Then water was furnished for his cattle from the well 
where the windmill afterwards was until it became dry; then he 
put a pump in the well by the road and watered his cattle there 
until that became dry, did he not? 

A. Yes, sir. 

C. Q. 165. How long did the second pump remain in the well by 
the road ? 

A. From thirty to sixty days, until the well went dry. 

C. Q. 166. And you cannot state positively whether that was a 
wooden or iron pump, can you ? 

A. I cannot, as they had the two pumps in about the same 

time in the spring. I think one was an iron pump and 
3708 the other was a wooden pump. 

C. Q. 167. You say you cannot, for they had the two pumps 
in about same time in the spring; what time in the spring do you 
refer to? 

A. From the middle of April to the last of June. 

C. Q. 168. Can’t you tell any nearer than that ? 

A. One was put in, I should think, about the first of May, the 
other some time the last of June. 

C. Q. 169. How long was the pump used in the well by the road 
for watering cattle? : 

A. The last pump was used not far from thirty days, before it be- 
came dry. 

C. Q. 170. Then what became of this pump? 

A. I couldn’t say; it was removed from the well. 

C. Q. 171. Was there ever a pump used in that well afterwards ? 

A. Not that I remember. 

©. Q. 172. Describe the wooden pump that was used in either of 
those wells in 1859. 

A. I think the wooden pump was a “ Watertown,” or similar to 

that fashioned pump, about three and a half feet high from 
3709 the platform; a suction pump, about six to seven inches 
through it, I should think. 

©, Q. 173. Was it a new pump or one that had been used ? 

A. I couldn’t say. 

©. Q. 174. Painted? 

A. I think it was; I think it was a blue pump. 
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C. Q. 175. What color was the wooden pump in the well by the 
road that you first saw there ? 
A. Wood color; it was never painted. 
C. Q. 176. What make was that wooden pump or whose make 
painted blue ? 
A. I couldn’t say whose make it was. 
0710 C. Q. 177. Describe the iron pump that was used with either 
of those wells that you first saw ? 
A. I couldn’t describe the iron pump as [ did the other, for I 
ner no particular attention to the iron pump, for I was a-using that 
cind of a pump. 
C. Q. 178. What kind of a pump were you using ? 
A. A suction pump. 
C. Q. 179. Wood ? 
A. Yes, sir. 
C. Q. 180. State the colorand make—that is, whose manufacture? 
A. Blue; I think Mr. Smith’s make, of Little York, that I had 
in my well at the time. 
C. Q. 181. Was the pump that you had at that time and the 
wooden one that was in one of these Tallman wells in 1859 round 
or square as it appears above the ground ? 
3711 A. Mine was partly round and partly eight square; I think 
that his was about the same. 
C. Q. 182. Can you give any better description or any description 
of the iron pump that you first saw in one of these Tallman wells? 
A. I don’t know as I can give any description of tho iron pump. 
C. Q. 183. How many times did you see it that you will swear 
positively to? 
A. Two or three times. 
C. Q. 184. Then what became of it? 
A. I don’t know. 
C. Q. 185. Describe how the platform was made, as it appeared to 
you, on the well dug in ’59, when you first saw it? 
A. Some plank were laid down with stringers under each end. 
C. Q. 186. How long were the stringers, and their size ? 
A. Length from four to six feet; the size I don’t know, for they 
was in under the plank—as they stuck out a little on each edge 
3712 of the plank; judging from that they was from four to six 
feet long. 
C. Q. 187. If they stuck out as you say they did why can’t you 
tell something of their size? 
A. I don’t know as I took any notice of the size of them. 
C. Q. 188. You say you didn’t take any notice of the size of them ; 
did you take particular notice as to the length ? 
A. Judging from the size of the platform. 
C. Q. 189. Was the platform about six feet square ? 
A. I think not. 
C. Q. 190. About how large square was it? 
A. I think it wasn’t square. 
C. Q. 191. Were the stringers imbedded in the ground ? 
A. I think they laid on top of the ground—level. 
177—16 
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C. Q. 192. Give the size of the platform as near as you can. 
A. I think it was about six feet long; the width from four to five 
feet. 
C. Q. 198. Were the plank nailed to the stringers ? 
A. One of them wasn’t; the others I couldn’t say. 
C. Q. 194. And still you can’t say whether it was a wooden 
3713 or iron pump used with the well at that time, can you ? 
A. I cannot; as — the answer given before, and the two 
being in about the same time. 
C, Q, 195. What was the material of the pipe that went down 
from the pump to the water in the well at that time? 
A. I couldn't say. 
C, Q. 196. Why can’t you say? 
A. I don’t remember of taking any notice of it. 
C. Q. 197. Can you state the material of the pipe that was in the 
well by the road at that time? 
A. I could not. 
C. Q. 198. What kind of a platform did that well by the road 
have on? — 
A. Plank. 
C. Q. 199. Made substantially as the other? 
A. There was considerable difference in the size of the platforms; 
I think not. 
C. Q. 200. State its size and how it was made. 
A. With stringers on two sides about three to four feet long; the 
planks that was on was about three feet and a half wide-—the cover- 
ing I mean. 
o714 C. Q. 201. Did you look in the well when you was there a 
week or ten days after it was dug? 
A. I did. 
C. Q. 202. How much water was in it? 
A. Judging from the appearance, there was two to three feet. 
C. Q. 203. How far was it from the water up to the planks ? 
A. As nigh as I could say, from five to eight feet. 
C. Q. 204. Was that same platform used at that well after tine 
windmill was erected ? 
A. I could not say whether the plank or the stringers was or not, 
for I wasn’t there when it was overhauled. 
C. Q. 205. Did it have the same appearance as the one that you 
saw there when the windmill was erected ? 
A. I think not. 
C. Q. 206. State the difference. 
A. The platform, when the windmill was put up, was laid on the 
stringers to the windmill frame, as nigh as I remember. 
3715 ©. Q. 207. Will you swear positively thatthey did? Please 
answer, yes or no. 
A. They did; to the best of my knowledge now. 
C. Q. 208. Was the platform the same size as the one that was 
there when the well was first dug ? 
A. I think it was a little wider and about the same length. 
C. Q. 209. How many sills were there to this windmill frame? 
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A. There was two that run east and west; I think two that run 
north and south. 

C. Q. 210. How long were those sills to the windmill? 

A. Judging from the looks, they was not far from ten to twelve 
feet long east and west. 

C. Q. 211. How far the other way ? 

A. I couldn't say. 

C. Q. 212. Give your best judgment. 
3716 A. I could not say as there was any sleepers, as I said be- 
fore, or what their length was, although there might have 

been sleepers there. 

C. Q. 213. How far were those sleepers apart that ran east and 
west ? 

A. From five to seven feet. 

C. Q. 214. Were there posts morticed into these sooner? 

A. I couldn’t say whether they was morticed in or set and toe- 
nailed, for I never examined them close to see. 

C. Q. 215. There were four posts to the frame of the windmill; 
how far were they apart north and south ? 

A. Anywheres from five to seven feet at the bottom. 

©. Q. 216. How far east and west? 

A. About the same; I should think it was nearly square. 

C. Q. 217. How long were the posts? 

A. Not far from twelve feet. 

C. Q. 218. How far apart were the posts at the top? 

A. Not far from two feet, judging from standing on tlie 

ground. 

3717 C. Q. 219. How was the frame made? 

A. With four postsstanding up and down, girted across from 
one side to the other to make it solid, the girts being one end lower 
than the other, making it bracing. 

C. Q. 220. Was there a shaft to the windmill ? 

A. I chink there was. 

C. Q. 221. How long? 

A. Which shaft do you mean ? 

». Q. 222. Give me the length of each of them. 

A. One,I should think, not far from two feet; the other, I should 
think, some shorter. 

C. Q. 223. How and where was the longest shaft fastened ? 

A. To the windmill; what I call the long shaft is what run out 
that the tail of the windmill was fastened to. 

C. Q. 224. Did that shaft turn round ? 

A. In which way do you mean? ‘The end of the shaft turned 

round with the wind, but it did not roll over nor nothing. 
3718 C. Q. 225. The other shaft referred to was fastened to what 
and how? 

A. The gearing to this windmill. 

C. Q. 226. How was that fastened to the frame ? 

A. I couldn’t say. 

C. Q. 227. Can you describe the windmill? And, if so, describe it. 

A. I don’t know that I could so you could understand it. 
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C. Q. 228. How many wings did it have? 

A. I couldn’t say. 

C. Q. 229. Give me your best recollection of the number. 

— From six to a dozen. 

C. Q. 230. How large were the wings? 

A. I couldn’t say. 

C. Q. 231. Please give your best recollection of their size. 

A. O, from ten to eighteen inches. 

». Q. 232. How long? 

A. I have answered the size as far as I remember. 

C. Q. 233. What were the wings made out of? 

A. Sheet iron, to the best of my knowledge. 

C. Q. 234. Did you mean to say that they were ten to eighteen 

inches square? 
3719 A. Yes, sir. 
C. Q. 235. How long were the arms to those wings ? 

A. They might have been a little over two feet and they might 
not, but, judging from the ground, they was not far from two feet. 

C. Q. 236. Of what material were the arms? 

A. Iron, if I remember correct. 

C. Q. 237. How far was it from the outside of the wing to the out- 
side of the wing on the opposite side of the shaft? 

A. I don’t know what shaft you mean. Please ask it in some 
other form. 

C. Q. 238. How were the arms fastened to the windmill—that is, 
to what were they fastened ? 

A. I couldn’t say to what part or how. 

C. Q. 239. Please state as near as you can how far it was from the 
outside of the wing to the outside of the wing on the opposite side ? 

A. From four to five feet. I think the wings stuck out from four 
to six inches beyond what the arms did. 


Proceedings adjourned by consent until 10 o’clock a. m., Thursday, 
April 22d, 1880, at this place. 


3720 Tuurspay, April 22d, 1880—10 o’clock a. m. 


Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of De Wirt C. CALLEN resumed: 


C. Q. 240. Who was digging the well when you were there and 
first saw them at work on this well ? 

A. Getman (Jefferson Getman) and, I think, Thomas Perry. I 
have heard that Thomas Perry is dead. No one else that I remem- 
ber. 

C. Q. 241. How long were you at the well at the time you say you 
saw it first after it was dug? 

A. Five to ten minutes; it might have been twenty. 

C. Q. 242. Have you any recollection of the length of time now? 

A. Merely went to see how the pump worked and staid a few min- 
utes. 
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C. Q. 243. Question repeated. 
A. Yes, sir. 
3721 C. Q. 244. And did you go to see the pump and how it 
worked at that time; and, if so, how did the pump work, 
good or bad? 

A. I object to answer the question the second time on cross-ex- 
amination. 

C, Fog Do you refuse to answer that question ? 

A. Ido. 

C. Q. 246. Did you go to’see the pump and how it worked at that 
time? 

A. I did, 

C. s 247. And that was your express object, was it? 

A. Yes. 

C. Q. 248. And still you are unable to state at this time, on re- 
flection, whether it was a wooden or iron pump, are you? 

A. I be. 

C. Q. 249. Were you ever down in that well? 

A. No, sir. 

C. Q. 250. Did you ever measure the depth of that well with a 
measure ? 

A. No, sir. 

C. Q. 251. Then, of your own knowledge, how are you able to state 

its depth unless it is given from your estimate of the distance? 
o7 22 A. I estimated it by the looks, as a man would an eight-foot 
board or a twelve-foot board by looking at it. 

C. Q. 252. How were you able to tell that there was three or four 
feet of water in it at that time, of your own knowledge? 

A. I object to answering the question, for I have not said so. 

C. Q. 253. How were you able to tell the number of feet of water 
that was in it at that time, of your own knowledge ? 

A. Judging from the well and seeing it after it was dry. 

CU. Q. 254. When were you next there to the well after this time 
just spoken of? 

A. The last of July or first of August. Do you mean the time 
when I saw the water there or another time? I misunderstand the 
question. 

C. Q. 255. I mean the time that you saw the water there; the first 

time that you saw the well after they were digging it, being 
3723 the only times that you have testified that you saw the well, 
in response to questions on your cross-examination. 

A. The second time that I was at the well was along the last of 
May. I was there three times along about that time; two or three 
times. 

©. Q. 256. My question is, when were you there the third time, 
not the second time, as vou have already testified that the first time 
was when they were digging the well? 

A. I would like to know which you mean—when it was dug or 
after the windmill was put up? 

C. Q. 257. Aren’t you able to understand that question, and 
3724 wil you please pay attention to the same when the notary 
reads it, and give a direct answer? 
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~~ 
A. Haven’t I answered that question the second time? 
C. Q. 258. Question repeated. 
A. I have answered the question the last of May and object to 
answering it any further. 
C. Q. 259. How long was that after you say that you was to this 
well, after it was first dug? 
A. Not far from a week to ten days. 
C. Q. 260. And that was the third time that you ever saw this well, 
either while it was in the process of being dug or after it was a 
finished, was it not so? “= 
A. Yes, sir. 
C. Q. 261. Who was with you at the well at that time? 
A. I don’t know as there was any one. 
C. Q. 262. Do you remember of any one? 
A. I don’t remember as there was any one. 
C. Q. 263. What was your business there that time—the third 
time? 
A. I think I was crossing on my way home. 
0720 C. Q. 264. Will you swear positively that you were crossing 4, 


on your way home? Please answer directly, yes or no. 

A. I was, to the best of my knowledge. 

C. Q. 265. Have you a distinct recollection of it? 

A. I think I have. 

C. Q. 266. You say you think you have? <i 

A. I have, to the best of my knowledge. 

C. Q. 267. You was going from what place to what place? 

A. From the depot home. 

C. Q. 268. What was your business at the depot? 

A. I couldn’t say now; I usually went over to the depot—ocea- 
sionally—being the nighest way across from the depot home. 

C. Q. 269. Did you stop at the well at that time? 

A. Not but a short time. 

C. Q. 270. How long did you stop there at that time? 


A. Not far from five minutes. be 
C. Q. 271. Well, did you stop there to try the pump and see how 
it worked ? : 
A. No, sir. 
C. Q. 272. What did you stop there for? Ay 
A. I couldn’t say now. 
| C. Q. 278. Did you have any business there? 
3726 A. I object to answer the question on the ground that [ 
have answered it before. 
C. Q. 274. Do you swear positively that you have answered that B 


question before as to the third time you were there at the well? 

A. I have, if I understood your question right. 

C. Q. 275. Do you refuse to answer the question, as to what your 
business was there at that time—the third time? 

A. I refuse to answer the question on the ground that [ merely 
stopped there as I was on my way home, as | have stated before. 

C, Q. 276. Did you have any business when you was there at the 4 
well at that time, that you now remember of ? 
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A. No, sir. 

C. Q. 277. How long was it after you was at the well the third 
time before you saw it the fourth time? 

A. I couldn’t say; I was frequently across the lots and see the 
well standing there, perhaps once a week, and maybe not more than 

once in a month, until after a new well was put down; do 
3727 not remember of going to the well to look at it till after the 
well was overhauled after these three times. 

C. Q. 278. What did you observe about the pump and well the 
third time you were there? Please state it concisely. 

A. The pump stood there; the platform was there; the trough 
was there. 

C. Q. 279. Did you pump water at that time? 

A. I wouldn’t say as I did. 

C. Q. 280. What is your best recollection ? 

A. I think not. 

C. Q. 281. Do you remember distinctly of looking into the well at 
that time? 

A. No, sir. 

C. Q. 282. Have you any recollections of looking into the well at 
that time? 

A. I haven’t, although I looked into the well two or three times 
at different times. 


3728 Proceedings here adjourned until 1.50 o’clock p. m., April 
22d, 1880, at this place. 


APRIL 22p, 1880—1.30 o’clock p. m. 


Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of De Witt C. CALLEN resumed: 


C. Q. 283. You say you was at the well for the third time when 
you came across from the depot. Have you a recollectlon of being 
there after that and before the windmill was erected sufficient to 
recollect anything that you did or distinctly saw? 

A. Not that I remember of now more than to pass by it. 

C. Q. 284. On either of these occasions prior to the time when the 
windmill was erected did you see or meet any one at the well aside 

from the time when they were digging the well ? 
3729 A. I see them when they started to drive the pipe. 
3730 C. Q. 285. Did you meet or see any one at the well after 

the time that they were digging it and — the time when they 
were there driving the pipe, as you say, that you now remember of ? 

A. No, sir. 

C. Q. 286. Did you see the pump at the time that you were there 
when they were driving the pipe that you saw at the well prior to 
that time? 

A. No, sir. 

C. Q. 287. Then you weren’t at the well at any time when any 
one else was using the pump prior to the time that the pipe was put 
in, as you have testified, were you? 
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A. Only the time when they was digging it, when it was down 
about two feet. 

C. Q. 288. You don’t pretend to say that they were using the 
pump at the time that you were there when they were digging the 
well, do you? 

A. No, sir. 
iol C. Q. 289. Then you must have misunderstood question 
287, which I ask the notary to repeat. 

A. No, sir. 

C. Q. 290. Didn’t you swear, in answer to questions put to you by 
defendant’s counsel, that you saw water there and saw them pump 
water ; also was there again in May and June and saw them pump 
water, and was there two or three times after that and saw them 
pump water prior to the time that the well was dry ? 

A. Not that I remember of. 

C. Q. 291. In answer to cross-question 15 you state that you saw 
it (referring to dug well) when it was down 23 or 3 feet, when they 
were digging it; in the next question you were asked, “ When next 
did you see anything about it and what did you see?” Your answer 
was, “I saw water there and saw them pump water; that was all I 
saw at that time;” and the next question put to you was, “ When 

next did you see this well and what did you see?” Your 
3732 answer being, “I was over there in the latter part of May 

and first of June and see them pump water three or four 
times ; it was right close by; I was there two or three times after 
that, of Sundays, and see them pump water.” Now, Mr. Callen, I 
ask you whether those answers are true. 

A. I must have misspoke when I said I see them pump water. 
I don’t remember of saying so. 

C, Q. 292. Is that the only answer that you have to that ques- 
tion? 

A. Yes, sir. 

C. Q. 293. You say that you don’t remember of seeing any* one 
pump water ; isn’t it also true that you didn’t see any one at the well 
when the pump was in it in condition to pump water prior to the time 

that you say they were driving the pipe ? 
O730 A. I don’t remeraber whether I saw any one to it or not. 
C. Q. 294. What was Mr. Tallman and Mr. Getman doing 
when you first saw them on the occasion that you say that they 
were driving the pipe in the well? 

A. Mr. Tallman stood partly down in the well on some kind of 
a blocking that raised him up anywheres from three to four feet, 
holding the top end of the pipe with one hand; Mr. Getman was 
driving it; a scantling on the end of it. 

C. Q. 295. Then he was driving when you first got there, was he? 

A. He was; he said he had just commenced. 

C. Q. 296. Did he continue to drive all the time while you were 
there? 

A. No, sir. 

C. Q. 297. Did Mr. Tallman come out of the well while you were 
there? 


. 


| 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1417 


A. Not that I remember of. 
C. Q. 298. Did he continue to hold the scantling on the pipe while 
you were there, as you remember ? 
3704 A. No, sir. 
C. Q. 299. What did Mr. Getman do while you were there 
except to drive on this pipe or scantling ? 

A. Nothing, that I remember of. 

C. Q. 300. What did Mr. Tallman do except to steady the pipe and 
hold the scantling while you were there? 

A. He got off from his blocking and got down into the well; he 
took hold of the pipe and worked it around as a man would to make 
a hole with a crowbar; he raised it up and jammed it in again. 

C. Q.301. Then they had been driving it down some before you 
got there, had they not? 

A. I think I see them strike the first blow, judging from the ap- 
"gap as I was off, perhaps, a rod or two rods, walking up to the 
well. 

C. Q. 302. Then what do you mean on your direct examination 

when you say that “I did not go down into the well to see 
3730 Whether it was on the ground or drove in,” in response to 

question 25, “ Was the pipe in the ground in the bottom of 
the dry dug well when you got there?” 

A. Thinking of it more, I remember of Mr. Tallman, as I walked 
up, getting off from the blocking, working this pipe—raising it up 
and setting it back in again. 

C.Q. 303. Then, you did look into the well to see when you first 
got there, did you not? 

A. I did. 

C. Q. 304. And you saw the pipe wasn’t on the ground, did you 
not? 

A. I did, by his getting down and working it and raising it out. 

C. Q. 305. How far was that blocking from the top of the well that 
Mr. ‘Tallman stood on? 

A. From three to four feet, as nigh as | remember. 

C. Q. 306. When you say “ the top of the well” do you mean level 

with the surface of the earth on the outside? 
37936 A. When] say so I do. 
©. Q. 307. Was Mr. Tallman standing up when you saw 
him there on that blocking holding the pipe and scantling on it? 

A. He was. 

C. Q. 308. Then the top of the pipe came up nearly even with the 
top of the well, did it not? 

A. No, sir. 

C. Q. 309. Cross-question 305 and answer read to the witness, and 
he is asked if the same is true. 

A. I meant, when I spoke, from the bottom of the well. 

C.Q.310. Mr. Callen, it appears here several times that you have had 
to correct your answers by reason of subsequent testimony given by 
you, where you have stated that you didn’t understand the question. 
Is your memory defective and is your knowledge of the English lan- 
guage such that you don’t understand the questions put? 

178—16 
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A. I am hard of hearing, sir; at times I am not able to hear any 

one across the room in ordinary talk. My memory is good ; I 

3737 understand the questions when put in a way so that I can 
understand them. 

C. Q. 311. Have you stated either to the notary or to coun- 
sel in presence of the natary, at any time during this exam- 
ination, that you were hard of hearing or that you didn’t hear the 
questions, and for that reason ask to have the questions put to you 
in a louder tone of voice? 

A. No, sir. 

C. Q. 512. Describe how that blocking was made. 

A. I didn’t go down to see. 

C. Q. 3138. Couldn’t you see without going down? 

A. I didn’t take no notice of it to see how it was made; I see that 
there was something that he stood on there and stepped down off 
from. 

C. Q. 314. How long was that scantling ? 

A. From three to five feet. 

C. Q. 315. Can’t you tell any nearer than that? 

A. As nigh as I can remember close, it would be four feet; it 
might vary a little either way. 

C. Q. 316. You never saw that pipe before that day, did you? 

A. No, sir. 
3738  C.Q. 317. Never saw it out of the well to your knowledge, 
did you? 

A. No, sir. 

C. Q. 318. How far did the scantling extend above the top of the 
wall when you first saw them driving ? 

A. It might be six to eight inches, so that a man could hit it with 
a maul. 

C. Q. 319. You say Mr. Tallman got down off the blocking just 
after you got there. Did he get back again before you left? 

A. He did. 

C. Q. 320. How long was he off from the blocking ? 

A. From three to five minutes, as nigh as I remember. 

C, Q. 321. Did he stop to talk with you? 

A. I don’t know as he stopped; we talked. 

C. Q. 322. When did he borrow the maul ? 

A. Sunday, late in the afternoon, perhaps five or six o’clock. 

C. Q. 323. What day was this pipe driven which you have testi- 
fied to? 

A. Tuesday, as nigh as I remember. 

C. Q. 324. Describe that trough that you say you first saw there 
at the well. 

A. I should think the trough was about eight feet long, 
0739 not far from fifteen inches high, and, I should think, about 
eighteen inches wide. 

C. Q. 325. Did Mr. Tallman take the maul home with him or 
only to the well that Sunday ? 

A. I don’t know. 
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C. Q. 326. Mr. Tallman had a grist-mill or a saw-mill at that time, 
didn’t he? 

A. Yes, sir. 

C. Q. 327. What time of the year was this? State as near as you 
can, giving the month and day that you were there at the well, 
when Mr. Tallman was putting the pipe in. 

A. It was about the 10th or 15th of September, as nigh as I re- 
mem ber. 

C. Q. 328. Didn’t you state on your direct examination that it was 
the last of July or the first of August? 

A. Not that I remember. 

C. Q. 329. The first time that you saw the well when it was dry 
was when they were putting the pipe in, wasn’t it? 

A. I might have seen it before and I might not. 
3740 C. Q. 330. That was the first time that you now remember, 
wasn’t it? 

A. That I think of now. I might have seen it before; I was 
across the lot quite often. 

C. Q. 331. I ask you for your present recollection, not what you 
might have seen. Question repeated. 

A. Yes 

C. Q. 332. On your direct examination, in referring to this well, 
you say, “ Yes, sir; it was dry. I should say it was not far from the 
last of July or the first of August that it was dry.” Is that true? 

A. Yes, sir; for they took and put a pump into the other well and 
said it was dry, and watered their stock at the other well. 

C. Q. 333. About how many blows was given to this scantling 
before Mr. Tallman got off from this blocking that you saw ? 

A. Three or four blows. 

C. Q. 334. What had you been doing that day ? 

A. Am I obliged to answer that question according to law? I 

was getting ready to go off to thresh. I went to see Mr. Tall- 
3741 man about my maul was the way that I happened to be there. 
C. Q. 335. Where did you get that maul? 

A. I think I bought that to McLean. 

C. Q. 336. Did you get your threshing-machine there, too? 

A. Part of it. 

C. Q. 337. What part? . 

. The horse power. 
C. Q. 338. When and who of? 
A. I bought two or three powers of him—Mr. Wakely. 
C. Q. 339. I am referring to the power that you had in 1859? 
A. I think I bought it in 1858 of Mr. Wakeley, or near that time; 
might be a year before. 
C. Q. 340. And you got the maul at that time? 
A. I think I did. 
C. Q. 341. Where did you get the threshing machine that you had 
in 1859? 
A. My brother bought it of Perrigo and Avery. 
C. Q. 342. Give your brother’s name & the date of purchase. 
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3742 A. Martin L. Callen; 1856, I think; the last of July. 

C. Q. 348. Was that the first horse power or threshing 
machine that you or your brother owned ? 

A. No. 

C. Q. 344. How many blows was given this pipe or scantling after 
Mr. Tallman got up on the blocking? 

A. Three to five blows. 

Q. 345. Then what did they do? 

. I couldn’t say, as I left then. 

. Q. 346. Did you take the maul with you? 

. No, sir. 

. Q. 347. When did you get it? 

. That night or the next night; he fetched it home. 

C. Q. 348. About how far would he drive the pipe each blow? 

A. From an inch and a half to two inches. 

C. Q. 349. Was the well in the same condition then, excepting as 
to the water in it, as it was when you saw it the second time? 

A. It was; all but the pump was taken out and the plat- 
3743 form was off from over, as I remember. 

C. Q. 350. Don’t you know, Mr. Callen, that just before the 
time that you say this pipe was put in that the stones were taken 
out of the well and it was dug deeper ? 

A. Not, only by hearsay. 

C. Q. 351. How long was it before you went to this well after the 
fourth time that you have mentioned ? 

A. A week or ten days, as I swore on my straight examination, 
according to the way I take it, from my count. 

C. Q. 352. What do you mean “ from my count ?” 

A. From when the windmill was put up; the first time IT was 
there after the windmill was put up it was about a week or ten 
days. 

C. Q. 353. You have testified on your cross-examination that you 
was there when they were digging the well, first; second, on the 
Sunday when it was completed; third, when you came across from 

the depot, and fourth when they were putting in that pipe. 
0744 Now, from the time of putting in the pipe how long was it 
before you were there again ? 

A. A week to ten days. 

C. Q. 354. Is the answer true, then, that you gave to question 28, 
when you say “It was some two or three weeks after, I should 
think?” 

A. I don’t remember giving that answer as to the second time 
after the well was drove. 

C. Q. 355. Question repeated and the witness is requested to pay 
strict attention and see if he can understand one question put. 

A. It might have been a week or ten days or a fortnight. 

C. Q. 356. Question 354 repeated, and insert at the end of the 
question that I was there first after the pipe was put in. 

A. I might have spoke so. 

C. Q. 357. If you did speak so was it true? 

A. It was true; it was near the time. 
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C. Q. 358. What day of the week was it ? 
A. I think it was Sunday. 


3745 Proceedings here adjourned until 8.30 o’clock a. m., Friday, 
April 23d, 1880, at this place. 


Fripay, April 23d, 1880—8.30 o’clock a. m. 
Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of De Wirt B. CALLEN resumed: 


C. Q. 359. Have you experienced any difficulty in hearing the 
questions put to you on this examination ? 

have. 

C. Q. 360. Why haven’t you stated that fact to the notary and 
requested him to read them louder, then? 

A. Because I thought I could get along without asking any such 
thing of the notary. 

C. Q. 361. Then you have been giving testimony under your 

solemn oath when you haven’t but partially understood the 
3746 questions or some of them, when you have been unable to 

fully hear the question, and at the same time haven’t said a 
word to any one connected with the examination in regard to it. Is 
not that true? 

A. No, sir. Ihave tried to understand the questions before an- 
swering and had them read over to understand a 

C. Q. 362. Will you swear positively that you have made answer 
to a single question that you did not hear it fully so as to enable 
you to make an intelligent and correct answer ? 

A. IT evuldn’t say. | have had them read over so as to under- 

stand it, 
STAT C. Q. 363. You have had them read over so as to under- 
stand the meaning of the question, haven't you; and also 
haven’t counsel and notary assisted you in that by explaining to 
you many of the words and giving you their meaning ? 

A. They have on some of them. 

C. Q. 364. You say this well in question became dry the last of 
July or the first of August; can you give the date any nearer 
when it became dry first ? 

A. Not that I remember of now. 

C. Q. 365. The pump wasn’t put in the well by the road until the 
well in question became dry, was it ? 

A. I couldn’t say exactly as to the date. 

C. Q. 366. Can you tell the date when the pump was put in the 
well by the road? 

A. No, sir. , 

©. Q. 367. Give me the date as near as you can? 

A. Not far from the first of July. It might have been a month 

before, or a month after, or six weeks before. 
3748 C. Q. 368. Then, what do you mean when you have testified 
heretofore that the well in question became dry the last of 
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July or the first of August, when they put a pump in the well by 
the road, which they used about a month, when that well became 
dry? 

A. I mean that I have answered him and told him as nigh as I 
can recollect. 

C. Q. 369. Mr. Callen, will you please explain the inconsistancies 

in your answers to the questions above ? 
3749 A. I might varv a little on these answers at different times. 

C. Q. 370. Which one of those answers are true, according 

to your best recollection ? 

A. I think the answer where I said the last of May or first of June 
is as near the answer as I can get—trying to tell the time. 

C. Q. 371. Then, the pump was put into that well by the road 
about four or five weeks before the other well became dry, wasn’t 

it? 
3700 A, Not that I know of. 

C. Q. 372. Will you please explain in your own way, with- 
out the aid of any question, fully wal at large, just when those 
pumps were put in, when the wells became dry, where the en 
were taken from, and where they were taken to, and any words that 
you do not understand their meaning please ask the notary to ex- 
plain them to vou? 

A. The first one, where the windmill afterwards was, was put in 
about the first of May, not far from that time; the next one was 
put in not far from the last of July; the well where the windmill 
afterwards was became dry about the time the pump was put in the 
well by the road; the well by the road became dry some time in 
July, I think; the well by the road became dry not far from thirty 

days after the pump was putinit. I couldn’t say where 
3751 the pump that was put in the well where the windmill after- 

wards was was taken from. I don’t know where it was taken 
to. I don’t know where the pump that was put in the well by the 
road was taken from, nor where it was taken to afterwards. 

C. Q. 373. Then, as I understand, the well that was dug in 1859 
became dry about the last of June or the first of July, instead of the 
last of July or the first of August, as you have heretofore testified. 
Am I correct ? 

A. It was near that time. 

C. Q. 374. In answer to direct question 73 you say they laid the 
block on top of the pipe and struck on top of the block to drive the 

yipe; also in answer to question 72 you say one stood and held the 
lock and the other drove with the maul. Now, what do you mean 
on your cross-examination by changing your testimony and now say 
it was a scantling ? 
3752 A. I meant a seantling in the first place, for they couldn’t 
reach a block on the pipe and stand on the ground at that 
depth—some four or five feet. 

©. Q. 375. Do you know the difference between a block and a 
scantling ? 

A. Yes, sir. 
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C. Q. 376. And now you solemly swear it wasn’t a block used, but 
a scantling, do you ? 

A. I have sworn to it once before. 

C. Q. 377. Question repeated. 

3790 A. To the best of my knowledge. 

C. Q. 378. On your direct examination you say it lay on 
top of the pipe; on your cross-examination you say the end of the 
scantling stood on the end of the pipe. Why did you change your 
answer ? 

A. Because I merely spoke so. 

C. Q. 379. Question repeated. 

754 A. When we wish to pound on an iron to save battering 

we often say we want to lay a block on when we have to 
stand it on the end in using it. <As setting a box in a wheel, we 
often speak that we've got to put a block on the end, and I might 
have said “laid on the pipe.” 

C. Q. 380. Did you ever haye drunken men work for vou ; and, if 
so, when? 

A. Yes, sir; in 1859. 

C, Q. 381. Any other years ? 

A. Not men; I have had one man at a time since. 

C. Q. 382. What were the names of these men that were drunk in 

1859 there? 
3755 A. Pete More and Miles Topping. 

C. Q. 383. Where do they now live? 

A. I don’t know. 

C. Q. 384. How long did they work for you that summer? 

A. One worked longer than the other one did; one worked not 
far from two weeks; the other one, I think, about two months at 
this time. 

C. Q. 385. When did the one commence to work for you that 
worked two months? 

A. From the first to the tenth of August, as near as I remember. 

C. Q. 386. What would he get drunk on? 

A. Liquor and cider. 

C. Q. 387. When did the other man commence work for you ? 

A. In September, I think; he worked through the time of camp- 
meeting and a little more. 

C. Q. 388. What were — to work at for you? 

A. Threshing and taking care of horses and other chores. 

C. Q. 389. When was this windmill erected ? 

A. In September, I think; the latter part of September, as nigh 

as I remember now. 
3756 C. Q. 390. How long was it after you saw the pipe in the 
ground before the windmill was erected ? 

A. It might have been a week or ten days before I see the frame 
standing over there. 

C. Q. 391. How long after you saw the pipe before you went over 
to the well and saw the windmill? 

A. Ten or fifteen days; it might have been a little longer or a 
little shorter. 
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C. Q. 392. Who went with you ? 
A. No one that I remember of now. 
C. Q. 393. How long were you there ? 
A. Five to twenty minutes. 
C. Q. 394. Who did you see there? 
A. I don’t know as anybody. 
C. Q. 395. Was the well in working order? 
A. For all—anything that I see. 
C. Q. 396. Describe the platform as you saw it at that time over 
the well. 
A. The plank laid across north and south, if I remember 
3757 right,and the stringers laid east and west. As far as stringers 
to the north and south, I don’t know whether there was any 
or not—as ordinary platforms is fixed. 
C. Q. 397. How many plank were there, and were they laid close 
together ? 
A. Not far from five plank, as nigh as I remember; laid as close 
as a man would eens lay down plank together. 
C. Q. 398. What was the length of the pitman of the windmill ? 
A. Not far from sixteen feet, as nigh as I can remember. It 
might have been a little longer, or a little shorter. 
C. Q. 399. How was it fastened at the lower end, and what to? 
A. There was a round piston shaft to the pump, fastened onto 
the end of it. 
C. Q. 460. How long was the iron piston shaft ? 
A. I couldn’t say. 
C. Q. 401. How much of it came up above the top of the pump, 
as near as you can tell? 
A. From six to eight inches I should think, standing on 
3758 the platform above, looking down into the well. 
C. Q. 402. State the size of this pitman. 
A. Not far from an inch through and an inch and a half the 
other way. I think it was of ash. 
C. Q. 403. What arrangements were there where the pitman went 
into the well through the platform? 
A. I don’t know as there was any arrangements there. 
C. Q. 404. Deseribe how the plank were fixed with reference to 
this pitman. 
A. Nothing but a hole in the plank, as I see. 
C. Q. 405. How large was that hole ? 
A. I think it was bored with an inch and a half auger, or near 
that size. 
C. Q. 406. Was it a round hole through the plank ? 
A. I think not, after it was finished. It was a hole large enough 
to let a pitman about one by one and a half inches play up and 
3759 down without rubbing much on the sides. That’s about as 
near as I can get it. 
C. Q. 407. How was the pump fastened in the well ? 
A. I don’t know. 
C. Q. 408. Was there any other holes through the plank than the 
one which the pitman went through ? 
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A. I don’t remember of any other. 

C. Q. 409. What was the pump fastened to? 

A. I couldn’t say. 

C. Q. 410. Why couldn’t you say ? 

A. I wasn’t down in the well to examine it. 

C.Q. 411. What did you see in the well ? 

A. A scantling or a plank running from the platform down onto 
the ground and what they called a pump in there on top of this 
pipe. 

C. Q. 412. Was there anything fastened to this stick of timber, 
and, if so, what? 

A. It looked as though the pump was fastened to it; it set up 
close to one side of the pump. 

C. Q. 413. How far was the pump from the platform of the 
well? 
3760 A. From seven to nine feet, as nigh as I remember; it might 
vary a little either way. 
C. Q. 414. When were you at the well next after that, that you now 
remember of? 
A. Not far from two weeks; it might have been three. 
C. Q. 415. What was your business there then and who was with 
you? 
A. No particular business, more than to see the pump work, and 
nobody was with me that I remember. 
C. Q. 416. How long were you there ? 

A. Five to twenty minutes. 

C. Q. 417. How and where did the water come from the pump 
and go to the trough ? 

A. Up through a pipe through the edge of the platform & bent 
over into a trough three or four feet or more from the well. 

Proceedings here adjourned until Friday, April 23d, 1880, at 1.30 
o’clock p. m., at this place. 


Fripay, April 3d, 1S80—1.30 o’clock p. m. 
Convened pursuant to adjournment. 
Present : As before. 


3761 Cross-examination of De WirrC. CALLEN resumed: 


C. Q. 418. Describe the pipe that you saw in that well, fully. 

A. It was a round iron pipe as nigh like a gas pipe as anything 
I could say ; it had a thread cut on the top end of it. 

C. Q. 419. That’s all you saw about it, was it? 

A. That I remember now. 

C. Q. 420. Have you seen since that time what was represented to 
you as being that pipe? 

A. No, sir. 

©. Q. 421. When did you first observe the screw on the top of that 


pipe ? 


A. When they was driving it that day. 
C. Q. 422. Inside or outside screw ? 
179—16 
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A. Outside the pipe. 

C. Q. 425. You say it was when they were driving it; was it be- 
fore or after Mr. Tallman got off from the blocking? 

A. He took the scantling off and got down into the well, and I 

see it. 
3762 C. Q. 424. And that you will swear to positively, will you, 
and that you cannot be mistaken ? 

A. Yes, sir. 

C. Q. 425. How was the end of the pitman fastened to the wind- 
mill, and what to? 

A. I couldn’t say how it was fastened ; the crank, as nigh as I re- 
mem ber. 

C. Q. 426. Did the well have the appearance of having been dug 
deeper at the time they were working at this pipe? 

A. I didn’t take no notice, as I was there but a few minutes. 

C. Q. 427. How many times were you at the windmill after it was 
erected ? 

A. I couldn’t say. 

C. Q. 428. State as near as you can. 

A. Perhaps two, three, or four times right along within a month 
or six weeks; I was frequently across the lots from that time to 
this. 

C. Q. 429. How many times did you observe the well and 
3763 the way it pumped after that during that year? 
A. I fool rer say. 

C. Q. 430. Tell me about how many times, as near as you can. 

A. Five or six times. 

C. Q. 431. On your direct examination you say three or four times 
in answer to a similar question; are you answering these questions 
from your recollection, or is it merely guess-work and supposition 
that you are making such answers under oath ? 

A. From recollection ; it was not far from three to six times that 
I crossed the lot; I never counted the times. 

C. Q. 4313. How many times will you swear positively that you 
were there and observed the pumping of water at this well after the 
windmill was erected that fall? 

A. From twice to half a dozen. 

C. Q. 452. Was the trough full of water at each time? 

A. Once it was; the remainder I couldn’t say. 
0764 C. Q. 433. How long or how many years after this was it 
before driven wells became of public use in the town of 
Preble? 

A. I couldn’t say. 

C. Q. 454. State as near as you can. 

A. Not far from five years, as nigh as I remember; it might have 
been longer. 

C. Q. 435. Did you ever know of a driven well being made by 
reason of any one’s having seen this well of Tallman’s? 

A. No, sir. 

C. Q. 436. You were asked on your direct examination to state 
how the pump was arranged and secured. You say, “I can’t say 
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whether it was a plank or a platform that steadied it.” Describe that 
platform. 
0765 A. Laid down as any usual platform is for a well; not far 
from five feet one way and six the other—or seven. 
C. Q. 437. Who lived in Mr. Tallman’s tenement house at that 
time? 
A. Mr. Perry, I believe. 
C. Q. 438. Do you know of your own knowledge where Mr. Tall- 
man got the windmill? 
A. No, sir. 
C. Q. 489. Where was this well situated with reference to the lots? 
A. It was in the corner of one large lot—near the corner, three 
other lots coming up and cornering close by; it was in the south- 
west corner of the lot it stood in; I think there was nothing around 
to protect it, except the lot fences; there was no pasturing in the lot 
that year. 


3766 Cross-examination closed. 


Redirect examination: 


R. D. Q. 440. You were asked on your cross-examination the fol- 
lowing question: “ You were asked on your direct examination to 
state how the pump was arranged and secured. You say, ‘I can’t 
say whether it was a plank or a platform that steadied it.’ Describe 
that platform.’ You answered: ‘ Laid down as any usual platform 
is for a well; not far from five feet one way and six the other—or 
seven.’” You did not mean that there was a platform down in this 
dry dug well, did you? 

A. No, sir; it was a mistake; it run from the platform down into 
the bottom of the well which the pump was fastened to. 

R. D. Q. 441. Then the only platform that was used after the 
windmill was put up was the one which was laid over the dry dug 

well, was it not? 
3767 A. I couldn’t say whether the same plank was used or not. 
R. D. Q. 442. Was there any stream of water or lake or 
pond on the west side of the railroad on William E. Tallman’s land 


‘where his cattle could obtain water, or did he depend entirely on 


wells for obtaining water for his cattle? 

A. There was no water on the west side of his farm, excepting 
perhaps a week; as the snow was going off a little stream run down 
through these lots—of surface water; he had no other way of water- 
ing his stock but by wells or driving his stock to the creek. 

t. D. Q. 448. Is there a lake or stream of water on your farm? 

A. Yes, sir. 

R. D. Q. 444. Previous to making this well by driving this pipe 

into this dry dug well and attaching a pump and ——— it 
3768 by a windmill, did William E. Tallman make application to 

you to buy a piece of your land so as to water his stock at the 
lake on your land? 

A. He did. 

R. D. Q. 445. Did you sell him any land for that purpose ? 
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A. No, sir. 

RK. D. Q. 446. Why ? 

A. We couldn't agree on the price. 

KR. D. Q. 447. And after you could not agree, was it then that he 
went on and drove this pipe? 

A. Yes. 

Rh. D. Q. 448. You have been asked, on your cross-examination, as 
to whether or not anybody in the town of Preble made any driven 
well or wells similar to this one made by William E. Tallman. 
State whether or not you then knew or now know of any person who 
talked of or contemplated at that time driving a pipe as Tallman 
had done and obtaining water substantially by the methods he then 

practiced. 
3769 A. No, sir. 
R. D. Q. 449. Did William E. Tallman, after you had re- 
fused to sell him this land, tell you how he was going to get water ? 

A. He did. 

R. D. Q. 450. How did he tell you he was going to do it? 

A. Three different ways. The first was by digging a well; then 
he said he thought he should buy a spring and fetch running water 
to his lots, from the Harris farm, or put down a pipe. 

R. D. Q. 451. Did he say how he was going to put down this pipe ? 

A. No, sir. 
3770 R. D. Q. 452. How far is Preble from Cortland village ? 
A. Not far from ten miles. 

R. D. Q. 453. You have stated in your testimony that there was a 
well by the road ; that was the well that was dug previous to the 
one dug in 1859, in which this pipe was driven, was it not ? 

A. Yes, sir. 

R. D.Q. 454. How long did the complainant, William B. Andrews, 
and his astute counsel here talk with you in the road ? 

A. In the road and side of the road, not far from twenty minutes. 

R. D. Q. 455. Have you any driven wells? 

A. No, sir. . 


a 


Redirect examination closed. 


Recross-examination : 


R. C. Q. 456. On your direct examination you have testified that 
this windmill was used that season. It was also used a meg of 
the next season, wasn’t it, and some of the wings blew off, in 
S771 that season—one or two—and the field in which the well was 
situated was ploughed, and it wasn’t used after that season 
(meaning the year 1860) that vou remember of, and the well was 
filled up somewhere about twelve years ago? Isn’t that substantially 
true ? 

A. Them questions, all of them, haven’t been put to me. The 
first question, as to the use of the windmill that season, was asked 
me. It was used in 1859 and part of 1860. I think the well was 
filled up about twelve years ago, and I think the well was ploughed 
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the next year (1860). In the fall of 1860, I think, one wing blowed 
off. I don’t remember whether the windmill was used after that 
season or not (1860). 
R. C. Q. 457. Is your well higher than the one there by the road— 
I mean the surface of the ground ? 
3772 & S773 A. I think it is. 
(Signed) Db. C. CALLEN. 


Subscribed and sworn to before me this 23d day of April, 1880. 
[L. s.] (S’g'd) M. STANLEY BIERCE, 
Notary Public. 
Proceedings here adjourned until Monday, April 26th, 1880, at 10 
o'clock a. m., at this place. 


774 Monpbay, April 26th, 1S80O—10 o’clock a. m. 


Convened pursuant to adjournment. 
Present: Hon. Milo Goodrich and D. M. Hurlbut, Esq., for com- 
plainants, and John W. Suggett, Esq., for defendant. 


G2 


JAMES C, CARMICHAEL, being duly sworn for defendant, testified 
as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. J.C. Carmichael; 50 years; manufacturer and dealer in furni- 
ture; residence, Cortland. 

Q. 2. How long have you resided in the village of Cortland? 

A. About twenty-nine years; since I took up my residence here. 

Q. 3. Did you reside here in 1861? 

A. I did. 

Q. 4. In the year 1861, state whether or not a regiment of soldiers 

was raised here. State the number of the regiment, about 
3775 when it was commenced to organize it, and when it left for 
the seat of war. 

A. There was a regiment raised here. It was the 76th Regiment 
of New York Volunteers. The organization was commenced, I 
think, in September of 1861, and it left for Albany in December of 
that year en route for the seat of war. 

Q. 5. Where was that regiment stationed while here? 

A. On the Cortland county agricultural fair grounds, within the 
present corporate limits of the village of Cortland. 

Q. 6. Who was colonel of that regiment at that time? 

A. Colonel Nelson W. Green was the highest officer in command. 
He was acting colonel. 

Q. 7. What — your relation to the regiment? 

A. Second in command—acting lieutenant colonel. 

Q. 8. Was Byron Mudge connected in any way with that regi- 
ment? 

A. He was acting lieutenant. 

Q. 9. In 1861, while this regiment was stationed here, state 
3776 whether or not you were present at an experiment made here 
for the purpose of making a well. 
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A. I was. 

Q. 10. Where was that experiment made? 

A. On the ground occupied by Colonel Green; in his garden, 
near a creek. 

Q. 11. Where were these premises of Colonel Green’s situated, with 
reference to the village and the camp of the regiment? 

A. About midway between the camp and the center of the village. 

Q. 12. Who were the parties who made or assisted in making this 
experiment? 

A. Byron Mudge, Heman F. Robinson, and myself. 

Q. 13. What tools did you use in making the experiment? 

A. A crowbar, a large one, a rope and pulley attached to an arm 
at right angles to an upright scantling, and a tin boat pump. 

Q. 14. Describe that crowbar, giving its length, diameter, and ap- 
proximate weight. 

A. The length was from five to six feet and the usual shape of a 
crowbar. It was an extra large bar. I am not able to state the 

exact weight or diameter. It was sharpened in the usual form. 
77 Q.15. Describe the upright post or scantling, giving its di- 
mensions and length and how it was secured to or in the 

ground. 

A. It was a 4x 4 hemlock scantling, twelve feet long, secured in 
the ground in a hole, with dirt pounded around it. 

Q. 16. How far from the ground, after the upright post had been 
inserted, did the horizontal arm project out from said upright post ? 
A. I should think eight or nine feet; I would not be positive. 

Q. 17. How was the horizontal arm fastened to the upright post? 

A. I think it was morticed and braced. 

Q. 18. Describe the pulley. 

A. It was inserted in the end of the arm. 

Q. 19. Describe the pump, giving its length, diameter, and con- 
struction. 


A. I think the length was from six to seven feet; diameter, inch | 


to inch and a half, constructed with a tunnel-shaped top, with a 
spout near the top, with a wooden plunger and a leather valve. It 
was made of tin. That is my best recollection. 

Q. 20. How long was the wooden plunger? 
0778 A. A little longer than the pump. 

Q. 21. Of what material was the valve made, how was it 
made, and where situated on this wooden plunger ? 

A. It was made of leather in the usual way, and situated on the 
end of this plunger. The valve was in the shape of an inverted 
cone. 

Q. 22. Was there any other valveinthis pump? If so, how made, 
and where was it situated ? 

A. I have no recollection of any other. 

Q. 23. What was the diameter of the rope or cord used ? 

A. A quarter to a half inch, I should think. 

Q. 24. What did you first do after having erected this frame that 
you have described ? 
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A. We attached the rope to the end of the bar and placed it over 
the pulley. 

Q. 25. What next did you or any of you do? 

A. We inserted the bar in the earth by pulling the cord and taking 
hold of the bar, raising it up and letting it fall down in the hole 
until we reached water. 

Q. 26. How far did you make a hole with the bar before you 

struck water? 
3779 A. From four to five feet. 
Q. 27. Was the water then visible in the hole from the 
surface ? 

A. It was. 

Q. 28. Was this bar, during the process of making the hole, pulled 
from one side of the hole to the other, so as to increase the size of 
the hole? 

A. It was. 

Q. 29. What was the shape of this hole after it had been made at 
the top ? 

A. It was round or nearly round. 

Q. 30. About what was its diameter at the top? 

A. Between three and four inches. 

Q. 31. What was and what is the nature of the soil where this 
hole was made? 

A. I think it was a dark muck on the surface. 

Q. 32. How far down was it from the surface of the ground to the 
surface of the water in this hole ? 

A. From four to five feet. 

Q. 33. What would you say was the diameter of this hole made 
by this crowbar, as you have testified, at its narrowest place above 

the surface of the water ? 
3780 A. I should think two inches. 
(). 34. After having made the hole what next was done? 

A. The tin pump was inserted in the hole and water was pumped 
out. 

Q. 35. How far was the tin pump inserted in the hole from the 
surface of the ground ? 

A. I think from five to six feet. 

Q. 36. Describe how you or any of you operated this pump when 
in the hole. 

A. It was held in the hole below the surface of the water, and the 
plunger worked up and down by hand. 

Q. 37. Was it necessary that the pump should be held in the hole 
by the operator or another person; and, if so, why? 

A. It was necessary, the hole being larger than the pump and the 
pump being so very light that the friction of the valve on the side 
of the pump would draw it out. 

Q. 38. Then the pump did not fill the hole, did it? 

A. It did not. 
d781 Q. 39. Was there anything to prevent the air from passing 
freely down in the space left between the pump and the sides 
of the hole? 
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A. I know of no reason. 

Q. 40. How long did you operate this pump in this hole? 

A. A short time; it might have been an hour, more or less. 

Q. 41. Which one of you acted as superintendent of the experi- 
ment ? ? 

A. Byron Mudge. 

Q. 42. Was the complainant, Nelson W. Green, there any of the 
time? If so, when? 

A. After the hole was completed he was there. 


Proceedings adjourned until 2 o’clock p. m., Monday, April 26th, 
1880, at this place. 


Monpay, April 26th, 1880—2 o’clock p. m. 


Convened pursuant to adjournment. 
Present: As before. 


Examination of JAmes C. CARMICHAEL resumed: 


3782 Q. 48. How long did he remain there at that time? 
A. A short time; it might have been half an hour. 

Q. 44. What was was the object of this experiment? Please de- 
scribe briefly. 

A. The object was to see if by aking a hole in the ground down 
to the water and applying a pump we could get a continuous flow 
of water. 

Q. 45. Was there any special end or purpose in view ? 

A. There was, with particular reference to supplying the regi- 
ment with water on its marches from place to place. 

Q. 46. Was it then and there discussed as to what the apparatus 
should be and how the wells should be made for this purpose ? 

A. There was some conversation there in reference to the con- 
struction of a well, but nothing more than what had been talked of 
previously. 

Q. 47. What was the conversation in reference to the construction 
of a well which took place at or about the time of this experi- 

ment? 
3783 A. Being satisfied by this experiment that water could be 
procured, it was proposed by Mudge to make tubing or curb- 
ing of some sheet-iron or zinc to keep the well from caving in, so 
that the pump could be kept clear from dirt, which curbing I after- 
wards understood he procured. 

Q. 48. How was this curbing to be used ? 

A. Put together in sections. 

Q. 49. Was it then to be put into the ground? 

A. It was. 

Q. 50. How was the water to be obtained from the well made by 
this curbing? 

A. By inserting a pump inside of the curbing the same as in the 
first instance. 

Q. 51. Then the pump was not to be attached directly to the 
curbing, was it? 
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3784 A. It was not. 
Q. 52. And there was to be a space between the outside of 
the pump barrel and the inside of the curbing, was there not? 

A. The curbing was to be sufficiently large to admit of the pump 
and protect the well from dirt or caving. 

Q. 53. What kind of a pump was it then thought or discussed it 
would be necessary to be used ? 

A. I have no recollection of discussing any other pump, only the 
kind used at this experiment. 

Q. 54. Have you any knowledge of the apparatus and materials 
which Mudge had prepared to take with the regiment ? 

A. He had tubing or curbing made for that purpose, but I have 

no positive knowledge of the amount taken. 
3785 Q. 55. Did you see any of this curbing that Mudge had so 
prepared ? 

A. I saw some short pieces. 

Q. 56. Why did you not use the metallic curbing at the experi- 
ment? State the reason 

A. The distance being so short before we reached the water that 
the ground did not cave and it was not necessary. 

Q. 57. Why did you go to Colonel Green’s garden to make this 
experiment? 

A. Because it was easy of access and near a creek. 

Q. 58. Was there any other significance in going there? 

A. I know of no other. 

Q. 59. Did any one suggest going there; if so, who? 

A. I have no recollection of.any suggestion made farther than 
going up to Dibble’s creek. 

Q. 60. Are you acquainted with the mode of construction of 
driven wells as made at present in Cortland village ? 

A. Tam. 

Q. 61. Do you know that as made at present only one tube 
3786 is used and the pump is attached directly to it. 
A. I do. 

Q. 62. Now, taking your knowledge of the construction of driven 
wells in Cortland, as made at present, and also your knowledge of 
what was done and what was said and the discussions had in relation 
to obtaining water for the regiment in 1861, how does the present 
driven well differ from the wells which it was intended to make for 

the regiment in pursuance of the experiment? 
3787 A. They differ the same as the well I have described put 
down by Mudge, Robinson, and myself differs from the pres- 
ent driven well. : 

Q. 63. Then the difference was this, that in the present driven 
well but one tube is used, whereas in the wells to be made in pursu- 
ance of the experiment for regimental purposes two tubes were to be 
used—one fora curbing, the other to be inserted and a pump attached 
to it for drawing water ; is this not so? 

A. I so understand it. 

Q. 64. When did you first see a driven well made as they are made 
at present ? 
180—16 
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A. I have no recollection when. 

Q. 65. Did you see a well made on the fair ground by Mudge sub- 
sequent to this experiment, or do you know of one being made on 
the said fair ground in pursuance of the plan adopted by you at this 

experiment? 
3788 A. I have no personal knowledge of any other well put 
down by Mudge than this experiment already testified to. 

Q. 66. Did you go to the seat of war with this regiment ? 

A. I took it te Albany and commanded it for one month while 
there, when my connection ceased with the regiment. 

(). 67. Did Nelson W. Green return to Cortland in 1862? 

A. He did not. 

Q. 68. Was he in Cortland, more or less, in 1862? 

A. I have no positive recollection of Green in 1862. 
3789 Q. 69. Did you subsequently become connected with or 
raise another regiment? If so, state when it was, and the 
capacity in which you acted. 

A. I did; the 157th New York Volunteers in 1862, in August. 
I raised a company, assisted in raising four others in this county, 
and entered the regiment as major, came out as colonel at the close 
of the war; was mustered out July 31st, 1865. 

Q. 693. Where did you get the boat pump that you used at this 
experiment? 

A. At Malmberg and Kohler’s liquor store. 


Examination closed. 


Cross-examination : 


C. Q. 70. At the time of this experiment, made in Colonel Green’s 
garden, as you have testified to, was Byron Mudge a resident of this 
county ; if so, in what town did he reside? 

A. He was a resident of the town of Cortlandville. 
3790 C. Q. 71. Do you know, from public notoriety or otherwise, 
that Mudge, subsequent to that experiment and based upon 
it, obtained a patent for the so-called driven well ? 

A. So I have understood from public notoriety; I have no per- 
sonal knowledge by an examination of the papers. 

C. Q. 72. Do you know that there was subsequently to his obtain- 
ing his patent a controversy here in Cortland which was made the 
subject of a public hearing here between Byron Mudge, Colonel ‘ireen, 
and James Suggett, residing in Cortland, as to which one of the 
three was the true discoverer and inventor of this driven-well pro- 
cess for well making? 

A. I do. 

C. Q. 73. Heretofore have you expressed your own convic- 

3791 tions freely that Byron Mudge was the true inventor of the 

driven well, and that he was entitled to the patent he had ob- 
tained therefor? 

A. I might have used words that conveyed that meaning. 

C. Q. 74. Did or did not, according to your knowledge and in- 
formation, the driven well now in general use have its origin here 
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in Cortland in the fall of 1861 and springing from this very ex- 
periment that you say you assisted in making in the garden of Col- 
onel Green ? 

A. As far as my knowledge extends it did. 

C. Q. 75. Was such a thing as a driven well ever heard or known 
of here in Cortland or in the surrounding country, to your knowl- 

edge, prior to that experiment? 
3792 A. I have no knowledge of any. 

C. Q. 76. Had you ever heard of such a process of well mak- 
ing prior to that experiment? 

A. I have no knowledge of any. 

C. Q. 77. You have been examined before, have you not, here in 
Cortland, in a case involving the priority of the invention of the 
driven well ? 

A. I have. 

C. Q. 78. More than once? If so, how many times? 

A. Three or four times, and perhaps more; I was examined in the 
case of Andrews et al vs. Carman, in 1873, I think. 

C. Q. 79. Do you remember that in the controversy that existed 
in respect towhich of the three persons—Green, Mudge, or Suggett— 
was the true inventor of the driven well, you, Barker, and others, at 
the request of Mudge, gave your name as certifying to the correct- 
ness of Mudge’s statement of his own connection with and experi- 
ment or experiments in the invention of the driven well ? 


Complainants’ counsel here shows the witness the alleged state- 
ment. 


o793 A. I do not remember. 

C. Q. 80. Did you there certify to the truth of this fact in- 
cluded in the statement that you so certified to, that in the first 
experiment made, which produced the driven well, Mudge was as- 
sisted by Adjutant Robinson and yourself with Mudge? 

A. I have no recollection of this specified time, nor have I any 
knowledge of signing any such statement. 

C. Q. 81. How came this experiment, which you say was made at 

Colonel Green’s garden, to produce a well to be made, and in 
3794 whose suggestion was it made in the first instance ? 

A. This was ata time when the rebels were poisoning 
springs in Virginia; we were coming down from the fair ground— 
the officers who were in charge at the camp, all of them—and the 
conversation turned on the poisoning of springs by the rebels in 
Virginia, when Colonel Green suggested that there might be some 
way of procuring water by driving a bar in the ground and by hav- 
ing an apparatus which we could take along with us; turning to 
Mudge he said: “ You are an ingenious man; you get something 
up; you can have Robinson and Carmichael to help you. 

C. Q. 82. Was the surrender of Mulligan in the West for want of 
water, which had then recently occurred, also mentioned in that 
conversation as leading to Green’s suggestion about the well ? 

A. I have no recollection of it; I could not say that it was not so. 

C. Q. 83. Did not Colonel Green in that conversation distinctly 
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say that he thought that water could be easily obtained 
3795 by driving or forcing some iron rod or instrument down 

through the earth to water, thus making an aperture into 
which a pump could be inserted ? 

A. I have no recollection. : 

C. Q. 84. Do you say that was not so? Please answer yes or no. 

A. I cannot answer that question yes or no. 

C. Q. 85. Can you say that you have any recollection now suffi- 
cient to enable you to say that it was not so, or that Colonel Green 
did not say that? 

A. I have no recollection of his using the word “aperture,” but 
he might have used it. 

C. Q. 86. Do you recollect that Colonel Green, in his conversation 

with his officers to which you have testified, did speak 
3796 of driving or forcing down an iron rod into the earth as the 

means for making the hole for the insertion of a pump to 
produce a well? 

A. He used words to that effect. 

©. Q. 87. Did he express a confident opinion of his own that q well 
could be made in that way and that by the use of such a a the 
danger of poison to the regiment when in the field could be 
avoided ? 

A. He used words to that effect. 

C. Q. 88. Did the idea strike you at the time as a novelty, and did 
you then express your opinion there that a successful well could not 

e thus le. 

A. I have no recollection of the impression or the expression that 
I made at that time. 

C. Q. 89. Did you not testify in the Carman case that it struck you 
as a novelty ? 

A. I don’t recollect whether I did or not. 
o797 C. Q. 90. In the conversation did Colonel Green go on to 
state that a well could be made in the way he described, and 
that that would enable the regiment to take the tools for making the 
well and: for operating it along with the regiment from place to place 
in the field? 

A. He spoke of making a well by driving an iron bar in the 
ground and taking the apparatus along with the regiment so we 
could make our own wells when we camped for the night. 

- C. Q. 91. What did he say as to the means to be used in operating 
the well when thus made; whether by the use of a pump or other- 
wise ? 

A. It was to be operated by a pump. I think the word “ pump’ 
was used, but I cannot recollect the details. He spoke of an iron 
rod and a pump. 

C. Q. 92. Did he say in substance that when a hole was made by 
the rod down to water a pump could be inserted and thus water be 

easily obtained. 
0798 A. I have no recollection. 
C. Q. 93. Can you say that Colonel Green did not say that, 
in substance, at that time in that conversation ? 
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A. I cannot say positively that he did not. 

C. Q. 94. Do you now recollect all that Colonel Green did say 
about the method for making the proposed well? 

A. No. 

C. Q. 95. What did you say then in reply to Colonel Green as to 
his proposed method for making a well? 

A. | have no recollection. 

C. Q. 96. Now state whether or not any of the other officers ex- 
pressed doubts as to the possibility of making wells that would pro- 
duce water in the way Green was proposing. 

A. The officers expressed themselves pro and con, but I have no 
recollection of their conversation. 

C. Q. 97. Did not every one of the officers present distinetly ex- 

ress themselves as doubting that wells could be made 
3799 & 3800 by the method that Green was then suggesting ? 
A. I have no recollection. 


Proceedings here adjourned, by stipulation to that effect, uutil 
Friday, April 30th, 1880, at 10 o’clock a. m., at this place. 


3801 | Fripay, April 30th, 18S80—10 o’clock a. m. 
Convened pursuant to adjournment. 
Present: Hon. Milo Goodrich, for complainants; John W. Sug- 
gett, Esq., for defendant. 


Cross-examination of JAMes C. CARMICHAEL resumed: 


C. Q. 98. Are you able to give all that was said among the officers 
and by each of them when, as you say, Colonel Green suggested his 
new method for obtaining water for the use of the regiment in the 
field? Please answer directly whether you are or are not able to 
give all that each officer, including Colonel Green, said on that oe- 
casion. 

A. No. 

C. Q. 99. Can you give anything that Mr. Mudge said in reply to 
Colonel Green’s suggestion ? 

A. No; nor no other officer present. 

C. Q. 100. Please state who were the officers present on that occa- 

sion, as far as you are able. 
3802 A. Colonel Green, Lieutenant Mudge, Adjutant Robinson, 
Ami Todd, I think, and myself. 

C. Q. 101. Do you remember whether or not the question as to 
the want of atmospheric pressure was raised by any one present as 
an objection to Green’s proposed method of making a weil; if so, by 
whom was that objection raised ? 

A. I have no recollection one way or the other. 

C. Q. 102. Who suggested that an experiment should be made to 
test the practicability of making a well in the way Colonel Green 
then suggested ? 

A. Colonel Green. 

C. Q. 103. Who designated the place and time when and where 
the experiment had better be made ? 

A. I think it was Mudge. 
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C. Q. 104. Did not Colonel Green himself suggest his own garden 
near the creek as the proper place upon which to make the experi- 
ment? Please answer yes or no. 

A. I can’t answer yes or no. I have no recollection. 
3803 C. Q. 105. Are you prepared to say, Colonel Carmichael, 
that Green cid not himself designate his garden as the place 
where the experiment should be made? Again please answer di- 
rectly, yes or no. 

A. My best recollection is that he did not, as there was no signifi- 
cance in the place selected, except to be near the creek. 

C. Q. 106. Will you testify positively that Colonel Green did not 
himself designate his own garden as the place for the experiment ? 
Please answer directly now whether you will or will not so testify 
positively. 

A. I have no recollection whether he did or did not. 

‘. Q. 107. Did or did not Colonel Green request Mudge to prepare 
th» means for making the experiment? 

A. Yes, sir; he did. 

C. Q. 108. Colonel Green suggested, did he not, an iron rod, to be 
driven into the ground to make the hole preparatory to receiving 

the pump barrel ? 
3804 A. Yes; he suggested it at the time he was coming from 
the fair ground, in the conversation referred to. 

C. Q. 109. Did not Colonel Green also suggest the kind of pump 
that could be employed in the experiment,and did he not designate 
an ordinary boat pump with its barrel lengthened out ? 

A. I have no recollection of Colonel Green’s discussing pumps at 
this time. 

C. Q. 110. But the question I ask is whether Colonel Green did 
not himself, in the interview with his officers referred to, suggest that 
un ordinary boat pump with its barrel lengthened out would be 
sufficient for the purposes of the experiment to be made. Now, be 
kind enough to answer this canteen question directly, whether he 
did or did not. 

A. I have no recollection whether he did or not. 

C. Q. 111. Did or did not Colonel Green in that interview suggest 
that the rod could be driven down with an ordinary beetle and say 

to Mudge that he would find such a beetle in his wood-house, 
3805 in rear of his dwelling? 
A. I have no recollection in reference to that conversation 
about the beetle. 

C. Q. 112. Are you prepared to testify positively that Colonel 
Green did not so suggest ? 

A. Tam not; I have no recollection. 

C, Q. 113. Did Colonel Green suggest the size of the iron rod to 
be used in the experiment ? 

A. My best recollection is that he did not. 

C. Q. 114. Are you prepared to testify positively that he did not ? 

A. lam not. 

C. Q. 115. You assisted Mudge, did you, in preparing the instru- 
mentalities for making this experiment in Green’s garden that you 
have spoken of? 
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A. I did. 

= Q. 116. What part of the preparations did you make your- 
self? 

A. I procured the bar, the pump, and the scantling for the up- 
right frame. 

C. Q. 117. Did you have the barrel of the pump lengthened out 

at some tinner’s rity here ? 

3806 A. I think it was Mudge that had it lengthened out. 


Proceedings here adjourned until 1.80 o’clock p.-m., Friday, April 
30th, 1880. 


Fripay, April 30th, 1S8O—1.80 o’clock p. m. 


Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of JAMgEs C. CARMICHAEL resumed: 


C. Q. 118. Can you give the size of the iron bar or rod used in the 
experiment in Green’s garden accurately ? 

A. I should say from my present recollection it was about an inch 
and a half in diameter; it might have been a quarter of an inch 
larger or smaller; I cannot give it accurately. 

C. Q. 119. Can you give the size accurately of the barrel to the 
pump used in the experiment ? i | 

A. It might have been an inch or an inch and a quarter; I can- 

not give it accurately. 
3807 C. Q. 120. At the time of this conversation between Colonel 
Green and his officers, in which, as you say, he suggested this 
new method of making a well, was Green’s time engrossed in the 
affairs of the regiment constantly from day to day? 

A. It was. 

C. Q. 121.|How far was the place of the experiment from the 
camp ground where the regiment was quartered, stated in rods? 

A. About one hundred and twenty rods. 

C. Q. 122. That was a period of unusual excitement and interest 
in matters connected with the regiment, was it? 

A. It was, 

C. Q. 123. Was Colonel Green devotedly given up in time and in- 
terest in the affairs of the regiment at that time, according to your 
observation ? 

A. He was. 

C. Q. 124. Was he a considerate or an impulsive, intuitive man, 
as you know him? 

A. He was an impulsive man; he was a man that acted upon 

what he perceived without stopping to reason. 
3808 C, Q. 125. Was he in military and other matters, as far as 
you could observe, a person who had views of his own often 
peculiar from other people? 

A. In military matters he followed the customs of the service ; in 
other matters he was rather peculiar; he had views of his own, which 
were often peculiar. 
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C. Q. 126. Asa man was he reliant upon other men’s views or 
persistent and often stubborn in following his own? 

A. He was a persistent man in his own views. 

©. Q. 127. Was he, at the time to which your evidence relates, an 
intensely loyal man to the flag of his country? 

A. He was. 

C. Q. 128. You say that during the experiment made in putting 
down a well in his garden he came there. Can you state precisely 

at what point of time in the experiment he came? 
3809 A. After the pump had been put into the hole. 
C. Q. 129. What did he say and do when he came? State 
as far as you are able. 

A. He rode on his horse; I am not able to state what he said, and 
do not recollect of his getting off his horse. 

C. Q. 180. Do you say he did not get off his horse and come and 
examine the work of the experiment? 

A. He might have got off his horse, but I have no recollection 
of it. 

C. Q. 131. Was not the first effort made in pumping water in the 
experiment made after his arrival ? 

A. No. 

C. Q. 132. Was he not present when the first effort in pumping 
water in the experiment was made, and did he not then exclaim in 
substance, “There, I told you it would work?” 

A. I have no recollection of such an expression. 

C. Q. 133. Do you say positively that it was not so, as stated in 
the last preceding question ? 

A. My best recollection is that he was not there when it was first 

completed. 
3810 C. Q. 134. Colonel Carmichael, was not Colonel Green 
present after the hole was made, when the pump was first 
inserted in it, and didn’t you so testify when you were examined 
in the Carman case? 

A. I have no recollection of so testifying at any time. 

C. Q. 135. Can you state anything that was said by any of the 
parties engaged in the experiment after Colonel Green came there? 

A. Only in a general way that it was satisfactory; I could not 
state what any one said. 

C. Q. 156. Can you state anything that Colonel Green said after 
he came ? 

A. Only in a general way that the experiment was satisfactory, 
as [ have already said; but the words or terms he used I am not 
able to state. 

C, Q. 187. Did he in substance say that ? 

A. He did. 

C. Q. 138. How long after this experiment was it that the shoot- 
ing of MeNett by Colonel Green in the camp of the regiment 

occurred ? 
381] A. It might have been sixty days, more or less ; I should 
think it was sixty days. 

C. Q. 139. McNett was a member of the forming regiment, was he 
not? 
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A. He was. 
C. Q. 140. Was the shooting of him by Colonel Green for alleged 
mutiny occurring in camp ? 
3812 A. It was. 

C. Q. 141. Did that circumstance lead to great excitement 
here in Cortland and vicinity, which continued here for a long 
period of time, involving Colonel Green in difficulty ? 

A. It did for some time; for two or three years. 

C. Q. 142. Did not the excitement continue until after Colonel 
Green’s trial here in Cortland, in 1865? 

A. It did; somewhat modified. 

C. Q. 143. Do you know how long the pump, inserted in the 
ground at the experiment you have spoken of, remained there before 
it was removed ? 

A. From thirty to sixty minutes. 

C. Q. 144. Was you present when it was removed ? 

A. My recollection is that I was. 

C. Q. 145. Are you certain about that ? 

A. I am as certain as my memory will serve me. 

C. Q. 146. Will you swear positively that you was present 
3813 when that pump was removed from the ground ? 

A. As positive as any recollection I have in regard to any 
part of the experiment. 


Cross-examination closed. 


Redirect examination: 


R. D. Q. 147. Were you and Mudge and Robinson appointed as a 
committee to make this experiment? 

A. We were detailed to make it. 

R. D. Q. 148. You have spoken on your direct examination in 
reference to a continuous supply. Do you mean by that that you 
could pump water from this hole, or what do you mean by it? 

A. I mean by raising and lowering the plunger inside of the 
pump a continuous stream runs out of the spout. 

R. D. Q. 149. When the plunger of this pump was operated state 
whether or not the valve on the end of it, as you have described, 
would at any time come up above the surface of the water in the 
ground. 

A. I think not. 
3814 C. Q. 150. Then this plunger at each upward stroke lifted 
up the water, did it not? 

A. It operated the same as all pumps of that kind, with an in- 
verted cone-shaped valve placed on the lower end of the plunger. 

C. Q. 151. You have spoken of a conversation with Green and the 
rest of the officers. Where did that conversation take place? 

A. Between Green’s house and the camp ground on the road. 


Redirect examination closed. 
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Recross-examination : 
R. C. Q. 152. You say you, Robinson, and Mudge were detailed to 
make this experiment. By whom were you thus detailed? 
A. Colonel Green. 


(Signed) J. C. CARMICHA EL. 


Sworn and subscribed before me this 30th day of April, 1880. 
[L. s.] (S’o'd) M. STANLEY BIERCE, 
Notary Public. 


3815 Proceedings adjourned until Saturday, May Ist, 1880, at 9 
o'clock a. m., at this place. 


Fripay, May 1st, 1880—9 o'clock a. m. 


Convened pursuant to adjournment. 
Present: As before. 


EBENEZER Mupae sworn for the defendant and testified as follows - 


Q. 1. State your name, age, residence, and occupation. 

A. My name is Ebenezer Mudge; my age is 64 years; my resi- 
dence is Cortlandville, and my occupation a miller. 

Q. 2. How long have you resided here? 

A. Since 1839. 

q. 3. Did you reside here in 1861? 

A. I did. 

Q. 4. Did you then know the complainant, Nelson W. Green ? 

A. I did. 

Q. 5. Do you know Byron Mudge ? 

A. I do. 

(). 6. Where did he reside in 1861? 
3816 A. He resided here. 

Q. 7. Was Byron Mudge connected in any way with a regi- 
ment of soldiers that was raised here in that year ? 

A. I think not, except as voluntary services. 

Q. 8. Do you know of Byron Mudge, James C. Carmichael, and 
H. Fk. Robinson making an experiment on the premises of said Green 
for the purpose of testing a proposed new method for obtaining 
water? 

A. Lonly know what I have been told; I was not present. 

Q. 9 Who told you anything about it, and when? 

A. Byron Mudge told me, soon after the experiment was made. 

Q. 10. Subsequently to the time he told you about this experi- 
ment, and in the year 1861, were you present at other experiments 
which said Mudge made for the purpose of further testing this 

proposed plan or method of obtaining water? 
3817 A. I was. 
Q. 11. Where were those experiments made ? 

A. Near the mill that I owned at the time a short distanee from 
the town. 

Q. 12. Were you present ? 

A. I was. 
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Q. 138. What was done at the first experiment ? 

A. A rod was driven into the ground and withdrawn and a pipe 
inserted, and I think what is called a common boat pump was in- 
serted in that pipe and water pumped from it. 

Q. 14. What was the size of the rod that was used ? 

A According to my recollection now, it was about a two-inch rod. 

Q. 15. What was its length ? 

A. I should say it was somewhere about twelve feet. 

Q. 16. Of what material was it made and what was its shape ? 

A. Of round iron, with the end of it sharpened or pointed. 

Q. 17. Who were present when this experiment was made? 

3818 A. I don’t know that I can give the namesof all, but there 

were quite a number present—Mr. Townley, Mr. Sykes, and, 

I think, Albert Rollo, and several men who were employed in the 
cooper shop just across the way from the mill. 

Q. 18. What was the diameter of the tubing used ? 

A. I think that was about a two-inch pipe. 

Q. 19. Of what material was it made? 

A. I think it was tin; a common conductor pipe. 

Q. 20. What was the diameter of the barrel of this boat pump ? 

A. I don’t know that I can give the diameter of it; it was small 
enough to go inside this tube loosely and give it plenty of room. 

Q. 21. What was the length of the boat pump? 

A. I think it was somewhere about eight or ten feet. 

Q. 22. How was the bar driven ? 

A. I think by a common sledge or post-driver. 

Q. 23. How far into the ground was the bar driven ? 

A. I think it was driven about six or eight feet. 

Q. 24. How was it then drawn up? 
3819 A. I think by hitching a chain to it with a lever. 

Q. 25. How was the tubing inserted in this hole made by 
the bar? 

A. I think the bar made the hole sufficiently large, so that the 
tubing went into it easily. 

Q. 26. How far into the ground was the tubing pushed? 

A. I should think nearly to the bottom of the hale 

Q. 27. How far was it to water from the surface of the ground? 

A. I should think about six or seven feet, 

Q 28. After the boat pump had been inserted in this tube was 
there a space between the outside of the barrel of the pump and the 
inside of the tubing, extending the entire length of the tubing? 

A. There was. 

Q. 29. How long was water pumped from this well ? 

A. But a short time. 

Q. 30. Did it furnish a good supply of water? 

Q. 31. Did Byron Mudge make another experiment shortly 
3820 after this, at which you were present ? 
A. He did. 
Q. 32. For what purpose was that experiment made? 
A. To test the working of the well at different depths. 
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Q. 33. Where was that experiment made? 
. Near where the first one was made, on the same pre mises, 
. 34. About how long after the first one? 
. I eouldn’t say exactly, but I think within a week or two. 
. 35. How was that experiment made? 
. I think similar to the first. 
. 36. Was a boat pump used ? 
. I think it was. 
37. Were two pipes used at this second experiment? 
. There was. 
Q. 38. Was the boat pump inserted in the tubing, as in the first 
experiment? 
A. I think it was. 
Q. 39. How deep was the pipe forced into the earth in this second 
experiment? 
A. I think the length of the rod, whatever that was. It seems as 
though it was twelve feet or more. 
0821 Q. 40. Did Byron Mudge subsequently to this make a third 
experiment? . 
A. He did. 
Q. 41. Where was that? 
A. On Mr. Townley’s premises. 
Q. 42. Did you see that experiment made? 
A. I did not see it made. I saw it after it was made. 
Q. 43. Describe fully what you saw—when you viewed it. 
A. It was like the experiments he had made first. 
Q. 44. Subsequently to this did Byron Mudge make a well after 
the plan of these experiments on the fair ground ? 
A. He did. 
Q. 45. Did you see that well after it was made? 
A. I did. 
Q. 46. What did you see when you viewed it? 
A. I think it was similar to those experiments he made when I 
was present. 
Q. 47. Do you know for what purpose this well made by Byron 
Mudge was used? 
3822 A. For the use of the regiment while it was organizing on 
the fair ground. 


>rOPOPOrPoOD> 


Direct examination closed. 
Cross-examination : 

C. Q. 48. Byron Mudge is a brother of yours, is he? 

A. He is, and is still living. 

C. Q. 49. Older or younger than yourself? 

A. Younger. 

C. Q. 50. Is he the same Byron Mudge that, subsequently to the 
time of the experiments that you speak of, obtained a patent for the 
driven well? 

A. He is. 

C, Q. 51. You were not present, were you, when the well on the 


+ 


fair ground you have spoken of was put down ’ 
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A. I was not. 

C. Q. 52. How long after it was put down was it before you were 
there to view it, as you say? 

A. I think but a few days. I should think within a week. 

C. Q. 53. The well was then in use, was it? 
3823 A. It was being used at the time, I should think. 

C. Q. 54. Was this well operated by an ordinary hand 
pump? 

A. I think it was. 

C. Q. 55. Whereabouts on the fair ground did you find this well? 

A. It was near or in the cook-room. 

C. Q. 56. Was it in the cook-room, or some room adjacent to it, or 
not? 

A. I think it was. 

C. Q. 57. Was there a floor to the room in which the pump stood ? 

A. I couldn’t say. 

C. Q. 58. Was not the pump standing above the flooring of the 
room where it was, supported from the floor by a stooling of wood 
or boards? 

A. It was supported by something of the kind, but I couldn’t say 
whether it was supported from the flooring or the ground. 

C. Q. 59. Why not? 

A. I don’t recollect whether there was a floor where the pump 
stood or not. 

C. Q. 60. Was the pump attachment to its pipe that went 
3824 into the ground open to your view when you viewed it? 
A. I think it was. 

C. Q. 61. The well itself, all except the pump, was covered by the 
flooring of the room, was it not, when you were there? 

A. I have said I didn’t recollect whether there was a flooring to 
the room or not. 

C. Q. 62. Do you recollect whether any portion of the flooring 
was removed to give you a view of the well beneath when you were 
there? ° 

A. I think my brether showed me the well and told me how it 
was made. 

C. Q. 63. Will you testify positively, Mr. Mudge, that you had 
any personal view of so much of the well as was beneath the floor- 
ing of the room where the pump stood, if there was a flooring there 
at the time? 

A. I couldn’t say positively. 

C. Q. 64. Had Colonel Green anything to do with these experi- 
ments which you have testified that your brother, Byron Mudge, 

made, to your knowledge ? 
3825 A. He hadn’t to my knowledge. 


Cross-examination closed. 


Redirect examination : 
R. D. Q. 65. What did your brother, Byron Mudge, tell you as to 
how this well was constructed on the fair ground, and when did he 
first tell it to you? 


onan eens. te 
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A. I think at the time I saw it on the fair ground he showed it 
to me and told me it was made like the experiments at which I 
assisted him, except that he had attached an ordinary pump instead 


of a boat pump. 
R. D. Q. 66. To what did you then understand this ordinary 


pump was attached ? 
A. To a tube or a pipe inside of another pipe. 


Redirect examination closed. 


A 


3826-3829 Recross-examination: <2 
R. C. Q. 67. Are you able now to recollect so as to detail 
fully and accurately af this period all that your brother thus told 
you as to the construction of that well on the fair ground? 
A. Not all, but in substance. 


Examination of the witness closed. 


(Signed) EBENEZER MUDGE. 


Subscribed and sworn to before me this Ist day of May, 1880. 
[L. s.] M. STANLEY BIERCE, 
Notary Public. 


3830 May 25ru, 1880—1.30 o’clock p. m. 
Convened pursuant to adjournment. - « 
Present: As before. 
Epwin WILBER sworn for defendant and testified as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. My name is Edwin Wilber; my age is 42 years; my residence 
is Preble, N. Y., and my occupation, farming. 

Q. 2. How long have you resided in Preble? 

A. Most 42 years; | was born there and have always lived 


there. ~ 


3831 @. 3. Did you know William E. Tallman in his lifetime ? 
A. I did. 
Q. 4. When did you first become acquainted with him? 
A. I was acquainted with him all the time he lived in Preble and 
up to the time he died. a 
Q. 5. What was his business while he lived in Preble? 
A. He lived on the farm all the time—farmed it part of the time | 
and part of the time the farm was let. 
Q. 6. Did he own a farm in the town of Preble? j 
A. It was reported that he did. 
Q. 7. How near did you live to his farm ? + 
A. Thirty rods at the nearest point, I guess. 
Q. 8. State whether or not the farm upon which you lived joined 
his farm. 
A. It joined on the north and west. 
Q. 9. Do you remember of William EK. Tallman’s employing a 
method different from that in ordinary use for obtaining water on 
his farm ? 
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3832-3833 <A. I knew of his digging a well; I saw the well after 
it was dug and heard of their digging it at the time. 

Q. 10. What did you see about this well after it was dug and how 
long after it was dug did you see it? 

A. I saw it soon after it was dug; I cannot tell the time exactly ; 
it might have been one week or it might have been four weeks; it 
was that season. I saw a pipe in the well and a windmill attached 
to it; that was all I saw of any interest to me. 

Q. 11. Did you, in your last answer, answer the clause “ that was 
all I saw of any interest to me” in response to a question of defend- 
ant’s counsel or in answer to an independent question put to you 

by the notary ? 
3854 A. In response to the notary. 
Q. 12. Where was this dug well situated ? 

A. It was on William Tallman’s premises and on the west part of 
the farm west of the railroad. 

(). 13. Do you know when it was dug? 

A. To the best of my remembrance it was dug in the spring of ’59. 

(. 14. How deep was it dug? 

A. I should guess maybe it was from 15 to 18 feet. It is guess- 
work. 

(. 15. Was there a windmill afterwards erected over this well? 

A. There was. 

Q. 16. State whether or not this dug well afterwards became dry. 

A. William Tallman said it was dry. 
3835 Q. 17. Did you at any time visit this well? 
A. I did go to the well several times. 

Q. 18. What did you do when you visited the well? 

A. At one time I took off the cover and looked down into the 
well, and at another time I came up tothe platform, took a stick 
out, and set the windmill in operation and saw it pump water. 

Q. 19. State one thing that you saw when you looked down into 
the well. 

A. I saw a lead pipe. 

Q. 20. Describe that lead pipe, stating to what it was connected, 
if anything, and how it was situated and placed in the well. 

A. I should think it was from } inch to ? inch pipe; I 

3836 couldn’t say which, and I should think it was connected with 

the pump in the well and run up through the bank into a 
reservoir, as I supposed. 

Q. 21. Where in the well was this pump? 

A. It was down in the well about half the depth; it might have 
been more than that. 

Q. 22. Tell the size of this pump, if you can. 

A. I should judge it was somewheres from ten to twelve inches or 
such a matter _* I don’t think it was over an inch and a half 
through at the largest. 

Q. 23. Of what material was the pnmp made? 

A. I should judge it was iron or steel. 

Q. 24. To what was the pump fastened in the well ? 
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A. I could not say whether it was fastened to anything or not, ex- 
cept the pipe; it was fastened to a pipe in the well. 

(J. 25. You say the pump was fastened to a pipe in the well ; 
which end of the pump was fastened to the pipe, the bottom or top 

end ? 
3837 A. The top end had a lead pipe fastened to it; that was all 
the pipe I saw fastened to the pump. 

Q. 26. Did you see another pipe in the well besides the lead pipe? 

A. No, sir. 

Q. 27. You say that you saw the windmill pump water at one 
time. Did you look into the well at that time? 

A. Yes, sir. 

(. 28. State whether or not this dug well was dry. 

A. I couldn’t swear that it was to my own knowledge; report said 

it was. 
3838 Q. 29. How far across was the dug well? 

A. I think likely it was two feet and a half after it was 
stoned 

Q. 30. Did William E. Tallman tell you in 1859 that this dug well 
was dry? 

A, About that time. IT couldn't swear positively that it was in 
the year 1859, but it was in 1859 or about that time that it was said 
in my presence that the well was dry, 

Q. 30}. Did William E. Tallman tell you how he was going to 
get water from this dug well after it had become dry? 

A, He said he was going to try an experiment. 
383V Q. 31. What did he say? 

A, He had a piece of iron pipe with holes punched or 
drilled in it; I should judge three and one-half to four feet in 
length; he said he was going to drive that in the bottom of his well 
and try and suck water through that to save taking his well up and 
digging it deeper. 

Q. 32. Did you see the pipe that he had at that time? 

A. I did. 

Q. 33. What was the diameter of its bore? 

A. I should judge it was about an inch an-a half pipe; it may 
have been a two-inch pipe, but I shouldn’t think it was. 

Q. 34. Did you see him prepare this pipe or punch the holes 
in it? : 

A. No, sir; I did not. 

Q. 35. Do you know whether or not, by William E. Tallman’s 
telling you or otherwise, that this pipe was driven into the bottom 
of this dug well ? 


3840 A. As I have answered one question before, only by re- 
— report says that it was driven in the bottom of this 
dug well. 


Q. 36. What was this well worked by the windmill used for? 
A. Watering a stock of cattle. 

Q. 37. How long was it in use ? 

A. As near as I can remember, two or three years. 


- 


’ 


’ 
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Q: 38. What makes you put the year 1859? Give your reasons. 
A. There are two reasons—first, my sister was married the six- 
teenth of February of that year; second, there was a camp-meeting 
on Moses Tallman’s farm the fourteenth of September of that year. 


Direct examination closed. 
Cross-examination : 


C. Q. 39. How old were you at the time this well was dug? 
A. Twenty-one years’ old in May. 
C. Q. 40. Where were you living? 
0541 A. On my father’s farm in Preble. 
C. Q. 41.. What were you engaged at that year? 

A. Farming. 

C. Q. 42. To work for your father ? 

A. Yes, sir. 

C. Q. 45. By the month or how? 

A. I had my board, clothes, and some spending money. 

C. Q. 44. What timein the year did you first see the well spoken of? 

A. I think it was in May or June; in the fore part of the season, 
anyway Y 

©. Q. 45. When next did you see it in that year; about how long 
aftewards? 

A. The next time that I remember of being at the well was after 
they had got the windmill up and were pumping water by wind, 
but whether that was that season or not | couldn't say. 

C. Q. 46, Then you weren't at this well once prior to the erection 
of the windmill as you now remember, were you? 

A. I wouldn’t swear positively that | was; I may have been there 
more times. 

C. Q. 47. Question repeated. 
3842 A. That is all I now remember distinctly of. 

C. Q. 48. Who was at the well with you at either of the 
times you have mentioned, if any one? 

A. I don’t think there was any one; at one time there was not, 
certainly. 

C. Q. 49. You don’t remember now distinctly of any one being at 
the well on either of those occasions with you, do you? 

A. I do not. 

C. Q. 50. What was the occasion of your going there the first 
time ? 

A. I cannot tell you how I came to go there the first time. 

C. Q. 51. Describe the pump that was in the well when you were 
there the first time. 

A. 1 don’t know as there was anv pump in the well the first time. 

C. Q. 52. Do you mean to be understood that there was not? 

A. I would not swear whether there was or was not a pump there. 

C. Q. 58. What is your best recollection ? 
A. Ll have no recollection of seeing any pump at all till I 
3843 saw the one that the windmill was attached to. 
C. Q. 54. How long were you at the well the first time ? 
182—16 
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A. I couldn’t tell how long I was there. 

C. Q. 55. What were you doing ? 

A. I couldn’t say, any more than that I went across those fields 
quite often to go to Preble. It may have been at one of those times 
or it may not have been. 

C. Q. 56. Was there any trough or other receptacle for water there 
at that time? 

A. Not as | remember of. 

C. Q. 57. Was it covered over with anything ? 

A. There was a square box made of plank, with a wood cover i 
over the box, set on top of the stones. | 

; C. Q. 58. About how deep was the well at that time ? 

A. I should think it was from fifteen to eighteen feet. 

C. Q. 59. You could see the windmill from where‘you lived, could 
you not? 

A. Yes, sir. 

C. Q. 60. You say you were there in May or June. About 
3844 low much water was there in the well then? 
A. I would not swear that there was any. 

C. Q. 61. You don’t mean to be understood as testifying that there ‘ 
was not any in it, do you? 

A. I wouldn’t swear whether there was or was not any im it. 

C. Q. 62. Do you know how long the well had been dug when 
you were there at that time? - 

A. Teouldn’t swear how long it had been dug from my own 
knowledge; I only know from what has been told me. 

C. Q. 63. About what season of the year did you first see the 
windmill? 

A. I couldn’t answer that question. I have no date or knowledge 
of what time that windmill was put up. 

C. Q. 64. Was it put up that fall or that year after you was at this 
well? 

A. I couldn't swear whether it was put up that vear or not. 

C. Q. 65. What finally became of the windmill ? ~~ 

A. A northwest gale blew it to pieces. 
3845 C. Q. 66. And was it repaired or used after that ? 
A. Not to my knowledge. 
 C, Q. 67. Are you prepared to state just how long it was operated 
there? 

A. No, sir; I am not. 

C. Q. 68. Do you know the fact that shortly after it was erected 
one or two of the wings blew off and it was repaired ? 

A. No; I do not; I think one or two of the wings blew off and it 
was run after that, but I have no knowledge of its Cates repaired in 
any way whatever. 

C. Q. 69. Will you swear positively that this windmill was ever 
used after April, 1861 ? 

A. I couldn’t swear that it was for pumping water; I think it 
stood there for four or five years, and ran off and on. 

C. Q. 70. Do you mean to testify after the first of April, 1861, that > 
this windmill was used for pumping water? 


~ - ~-- fe ---—-. 4 


ad 
_ 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1451 


A. I never saw that windmill pump water only that one 
3846 time, and that was the time when I climbed up on the plat- 
form and started it, to my knowledge. 

C.Q. 71. You say that you think two of the wings blew off. About 
how long was it after the windmill was erected that they blew off? 

A. It may have been a year or it may have been two years; I could 
not state the exact time, 

C. Q. 72. Where were you when you first had a conversation with 
William E. Tallman with regard to this well? 

A. In his door yard, north of his house. 

C. Q. 73. Who was present? 

A. Father and I and Mr. Tallman were the only ones present 
that [ have any remembrance of. 

C. Q. 74. What was the occasion of your being there at that 
time? 

A. I don’t know how it was that we were in the yard or why we 
were there, but we were there. I have no recollection of what our 
business was there at that time. 


3847 Further proceedings adjourned until Wednesday, May 26th, 
1880, at 9 o’clock a. m., at this place. 


WEDNESDAY, May 26th, 1S8O—9 o’clock a. m. 


Convened pursuant to adjournment. 

Present: As before. 

The examination of the witness Wilber is here suspended, by 
mutual consent, and Dr. H. A. Boiues, sworn for the defendant, and 
testified as follows : 

Q. 1. State your name, age, residence, and occupation. 

A. My name is Henry A. Bolles; my age is fifty-three years last 
March ; my residence is Cortland, N. Y., and my occupation, physi- 
clan and surgeon. 

Q. 2. How long have you resided in the village of Cortland ? 
3848 A. l came here in 1852. 
Q. 3. Have you any driven wells? 

A. I have. 

Q. 4. When was the first driven well made? 

A. I think it was in the spring of 15863. 

Q. 5. Where was it made ? 

A. On a lot on Vinette St., in this village. 

Q. 6. By whom was it made ? 

A. By Byron Mudge, with the assistance of another man. 

Q. 7. Give a brief description of the process of constructing this 
well. 

A. I was building a tenant house. The cellar was dug and the 
workmen sent over to me to know where they were to get water for 
constructing the masonry. A rod was driven into the ground and 
then a tube was put down, to the best of my recollection, and 

3849 a pump attached to the top of this pipe. 
Q. 8. To whom did you make application to make this 
well? Give a statement of the causes which led to its being made, 
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A. The question came up among the workmen as to how they 
were going to get water to lay that wall without bringing it too far. 
I said I expect to build another tenant house on the adjoining lot, 
and I will dig a well right on the line between the two lots. They 
thought they could not wait, as they were ready to advance the wall, 
and I think they suggested to me that Green had driven a pipe in 
the ground and had got water on the fair ground. I didn’t know 
of it at the time. It isso long ago that I cannot recollect all the con- 
versations, but according to the best of my recollection they sug- 
gested that we have such a one for water if we could get it, as they 

were in ahurry. My impression is that one of the men sug- 
3850 gested that Mudge was putting them down; that Mudge was 

then living on Railroad St., near by. (1 mean Byron Mudge.) 
According to the best of my recollection, I started out (I cannot re- 
member distinctly) and did not find him (Mudge) at home. My 
impression is that he was not at home. I found him after a little 
while, but think I saw Green somewhere before I found him. I 
don’t remember much about the conversation with Green, but 
found Mudge soon. He came with help and ~ down the well 
right along, and we had water within two or three hours. I was 
not there all of the time they were putting it down. I remember 
going away part of the time—think I was called. 

Q. 9. State the substance of the conversation which you had with 

Green as near as you now can recollect it. 
osol A. I can’t recollect. My impression is that he referred me 
to Mudge. ; 

Q. 10. Referred you to Mudge for what? 

A. Asa man that would put the well down. 

Q. 11. State, as near as you can now recollect, where it was that 
you saw Green on this occasion. 

A. My impression is that it was between the creek near the card- 
ail end his house. 

Q. 12. State, as near as you can, the substance of the remarks which 
you addressed to Green. 

A. I couldn’t give the conversation. My impression would be 
that I asked him about such a well, and he referred me to Mudge. 

Q. 13. Did you then state to Green in substance the necessity of 
having a well made quickly for you? 

A. I can’t recollect. 
3852 Q. 14. Do you know positively that this driven well made 
by Mudge, as you have testified, was made in 1863? If vea, 
state the reasons. 

A. I remember going to Philadelphia that year and spending the 
winter, and the house was completed during my absence. I think 
the well was completed in April—in the spring. 

Q. 15. How long was this well used ? 

A. I should. say about eight or ten years before it was taken up 
and put into the west house. 

Q. 16. Before it was put into the house and from the time it was 
put down did it furnish an abundant supply of water? 


A. It did. 


+ ¢ 
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Q. 17. You have spoken of a person by the name of Green; do 
you mean Col. Nelson W. Green, who was colonel of the 76th regi- 
ment and is one of the complainants in this case? 


A. I do. 
Examination closed. 


Cross-examination : 


3853 C. Q. 18. Do you remember the shooting of MeNett by Col. 
Green, in the fall of 1861 ? 

A. I heard the rumor soon after. I saw McNett’s wound and saw 
Green, the next day, but was out of town when it occurred. 

C. Q. 19. You will not swear positively that you saw Green just 
before the well was put down, will you? 

A. Icannot. Still, my impression is that I did. 

C. Q. 20. Your evidence as to seeing Green is based upon an im- 
pression that you have, is it not? 

A. It is. 

C. Q. 21. What time of dav was it that you saw Mudge in regard 
to making the well ? 

A. My impression is that it was in the forenoon. 

C. Q. 22. Do you remember the men that suggested the 
3854 making of the well to you, and their names? 
A. I can’t recollect distinctly now. 

C. Q. 23. Do you know of your own knowledge whether Colonel 
Green ever saw the well at your house, or not? 

A. I do not. 

C. Q. 24. You would not swear positively but what you saw Mudge 
when you first went to his house, would you? 

A. I can’t recollect. My impression is that I did not. 

C. Q. 25. How many driven wells have you at the present time? 

A. I have five. 

C. Q. 26. And how many have you paid a royalty on? 
3855 A. Five. 

C. Q. 27. And was the royalty paid to these plaintiffs or 
their agent or some of them? 

A. L supposed Mr. Dibble was the agent of Green and Andrews. 

C. Q. 28. Has there been meetings on the part of well owners in 
this village in relation to this patent or the collection of royalties 
under it? 

A. I remember of being present at one. 

C. Q. 29. Do you remember that in 1871, 1872, or 1873 evidence 
was taken here in this village for some considerable time in relation 
to this patent and that a number of your townsmen were sworn as 
witnesses ? 

A. I was absent most of the time then, but heard such a rumor 


Cross-examination closed. 
Redirect examination: 


3856 R. D. Q. 30. Have you any feeling, directly or indirectly, 
against the complainants in this case or either of them? 


PACE AIR ae kt nity 
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A. The question came up among the workmen as to how they 
were going to get water to lay that wall without bringing it too far. 
I said I expect to build another tenant house on the adjoining lot, 
and I will dig a well right on the line between the two lots. They 
thought they could not wait, as they were ready to advance the wall, 
and I think they suggested to me that Green had driven a pipe in 
the ground and had got water on the fair ground. I didn’t know 
of it at the time. It is so long ago that I cannot recollect all the con- 
versations, but according to the best of my recollection they sug- 
gested that we have such a one for water if we could get it, as they 

were in ahurry. My impression is that one of the men sug- 
3850 gested that Mudge was putting them down; that Mudge was 

then living on Railroad St., near by. (I mean Byron Mudge.) 
According to the best of my recollection, I started out (I cannot re- 
member distinctly) and did not find him (Mudge) at home. My 
impression is that he was not at home. I found him after a little 
while, but think I saw Green somewhere before I found him. I 
don’t remember much about the conversation with Green, but 
found Mudge soon. He came with help and put down the well 
right along, and we had water within two or three hours. I was 
not there all of the time they were putting it down. [I remember 
going away part of the time—think I was called, 

Q. 9 State the substance of the conversation which you had with 

Green as near as you now can recollect it, 
38D A. I can’t recollect. My impression is that he referred me 
to Mudge. 

Q. 10. Referred you to Mudge for what? 

A. Asa man that would put the well down. 

Q. 11. State, as near as you can now recollect, where it was that 
you saw Green on this occasion. 

A. My impression is that it was between the creek near the card- 
Re = Se his house. 

Q. 12. State, as near as you can, the substance of the remarks which 
you addressed to Green. 

A. I couldn’t give the conversation. My impression would be 
that I asked him about such a well, and he referred me to Mudge. 

Q. 13. Did you then state to Green in substance the necessity of 
having a well made quickly for you? 

A. I can’t recollect. 
3852 Q.14. Do you know positively that this driven well made 
by Mudge, as you have testified, was made in 1863? If yea, 
state the reasons. 

A. I remember going to Philadelphia that year and spending the 
winter, and the house was completed during my absence. I think 
the well was completed in April—in the spring. 

Q. 15. How long was this well used ? 

A. I should say about eight or ten years before it was taken up 
and put into the west house. 

Q. 16. Before it was put inte the house and from the time it was 
put down did it furnish an abundant supply of water? 


A. It did, 
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Q. 17. You have spoken of a person by the name of Green; do 
you mean Col. Nelson W. Green, who was colonel of the 76th regi- 
ment and is one of the complainants j in this case? 

A. I do. 


Examination closed. 


Cross-examination : 


3853 C. Q. 18. Do you remember the shooting of MeNett by Col. 
Green, in the fall of 1861 ? 

A. I heard the rumor soon after. I saw McNett’s wound and saw 
Green, the next day, but was out of town when it occurred. 

C. Q. 19. You will not swear positively that you saw Green just 
before the well was put down, will you ? 

A. Ieannot. Still, my impression is that I did. 

C. Q. 20. Your evidence as to seeing Green is based upon an im- 
pression that you have, is it not? 

A. It is. 

C. Q. 21. What time of dav was it that you saw Mudge in regard 
to making the well ? 

A. My impression is that it was in the forenoon, 

C. Q. 22. Do you remember the men that suggested the 
SSo4 mi aking of the well to you, and their names ? 
A. T can’t recollect distinctly now. 

C. Q, 28. Do you know of your own knowledge whether Colonel 

Green ever saw the well at your house, or not? 
A. I do not. 

C. Q. 24. You would not swear positively but What you saw Mudge 
when you first went to his house, would you? 

A. I can’t recollect. My impression is that I did not. 

C. Q. 25. How many driven wells have you at the present time? 

A. I have five. 

C. Q. 26. And how many have you paid a royalty on? 
3855 A. Five. 

C. Q. 27. And was the royalty paid to these plaintiffs or 
their agent or some of them ? 

A. I supposed Mr. Dibble was the agent of Green and Andrews. 

C. Q. 28. Has there been meetings on the part of well owners in 
this village in relation to this patent or the collection of royalties 
under it? 

A. I remember of being present at one. 

C. Q. 29. Do you remember that in 1871, 1872, or 1873 evidence 
was taken here in this village for some considerable time in relation 
to this patent and that a number of your townsmen were sworn as 
witnesses ? 

A. I was absent most of the time then, but heard such a rumor 


Cross-examination closed, 
Redirect examination : 


SSG R. DQ. 30. Have you any feeling, directly or indirectly, 
against the complainants | in this ease or either of them 
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A. I don’t know that I have. 

R. D. Q. 31. Have you an acquaintance with Mr. Eastman, of the 
firm of Rickel, West and Eastman, of Cedar Rapids, lowa, the com- 
plaivants’ solicitors in this case? 

A. I have. 

R. D. Q. 314. Has Mr. Eastman acted as your attorney in various 
transactions ? 

A. He has. 

R. D. Q. 32. Has he visited you at Cortland, and have your rela- 
tions with him been pleasant ? 

A. Yes, sir. 


Redirect examination closed. 
Recross-examination : 
R. C. E. 33. Have you ever consulted with him in regard to your 


driven wells? 
A. He has not. I had paid before I saw him. 


Examination of the witness here closed. 


3857 (S’g’d) H. A. BOLLES, M. D. 
Sworn and subscribed to before me this 26th day of May, 1880. 

[n. s.] (S’g’d) M. STANLEY BIERCE, 
Notary Public. 


Further proceedings here adjourned until 1.30 o’clock p. m. this 
afternoon at this place. 


WepnesbAy, May 26TH, 1880—1.30 o’clock p. m. 


Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of witness, Epwin WILBER, resumed: 


C. Q. 75. How many different conversations did you have per- 
sonally with William E. Tallman in regard to that well that you 
now remember of? 

A. One only that I now remember of. 

©. Q. 76. Where was that had? 

A. In Mr. Tallman’s yard. 

C. Q. 77. That is the one you referred to on your cross-examina- 

tion the other day, isn’t it? 
3858 A. It is. 

C.Q. 78. Did you have any other conversation at that time 
that = now remember of aside from the conversation in regard to 
the well? 

A. No other conversation that I remember of aside from speak- 
ing about putting this pipe in the well. 

C. Q. 79. Did you go to Mr. Tallman’s with your father at that 
time? 

A. We were in his yard together. 

C. Q. 80. Question 79 repeated. 
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A. I could not say that we went from home to Mr. Tallman’s 
together. 
C. Q. 81. Have you any recollection as to that? 
A. I have not. 
C. Q. 82. How far from Mr. Tallman’s house was your father’s 
house, where you were living at that time? 
A. It was called half a mile. 
C. Q. 83. Did you go to Mr. Tallman’s at that time with a horse 
and wagon, on foot, or how? 
A. It is my impression that I was there on foot; I could not be 
positive. 
C. Q. $4. Have you any recollection as to that? 
A. I have not. 
3859 C. Q. 85. Do you know that your father had any business 
there at that time with Mr. Tallman ? 
A. I do not. 
C. Q. 86. Do you know whether you and your father left M. Tall- 
_ ’s together or not? 
oy Ag impression is that we did, but I would not be positive. 
7. Have you a recollection on that point? And hereafter 
in pat questions please do not give your impressions. 
A. [ have no recollection ; I do not remember as we did. 
C. Q. 88. How long were you there ? 
A. I could not state the number of minutes we were there. 
C. Q. 89. Can you give me any idea of about how long you were 
there? 
A. No more than I have just said; I may have been there five, 
ten, or fifteen minutes. 
C. Q. 90. What time of day was it that you were there at Mr. 
Tallman’s on that occasion ? 
A. I cannot say what time of day it was. 
3860 C.Q. 91. Can you give the month? 
A. No, sir. 
C. Q. 92. Can you give the year positively ? 
A. To the best of my remembrance it was in the summer or fall 
of 1859. 
C. Q. 93. Where was Mr. Tallman when you first saw him on that 
occasion ? 
A. North of his house. 
C. Q. 94. What was he doing? 
A. He either had this piece of pipe in his hand or he stood with 
the pipe lying on the ground near him. 
C. Q. 95. Was he at work at anything ? 
A. I think not, as I never saw him do a bit of work, to my remem- 
brance, in my life. 
C. Q. 96. Was he standing near any building when you first saw 
him on that occasion ? 
A. I think he may have been a rod or a rod and a half from his 
house, on the walk from his house to the mill. 
C. Q. 97. Do you know whether he was going from the house to 
the mill? 
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A. I think that he was standing still when we came up to 


him. 


0861 C. Q. 98. Was the conversation there had that you now re- 


member of between Mr. Tallman and your father or between 
Mr. Tallman and yourself? 


A. I would not say positively whether the conversation was 


directed to me or to my father in my presence. 

C. Q. 99. When you went to Mr. Tallman’s at that time from 
what place did you go? 

A. That I can’t say. 

C. Q. 100. Where did you go to from there ? 
A. I cannot say where I went from there positively. 
C. Q. 101. Did you leave with your father? 
A. I think very likely I did, but I would not be positive. 
C. Q. 102. Who spoke first on that occasion ? 
A. I could not tell you. 
3. Q. 103. Who spoke first, that you now remember of? 
A. I couldn’t say which of the parties spoke first. 
». Q. 104. Who said the first thing that you now remember ? 
A. I couldn’t say. All the conversation I remember was what I 
stated yesterday. 
3862 C. Q. 105. Who spoke first, that you now remember of ? 
A. Mr. Tallman. 

C. Q. 106. Who did he speak to ? 

A. That would be supposition ; he would be more apt to speak to 
father first as an old man, but I would not swear positively which 
he spoke to first. 

C. Q. 107. What were the first words he said on that occasion ? 

A. I couldn’t say. 

C. Q. 108. What were the first words he said that you remember? 

A. The first that I remember of his saying was that he was going 
to drive that pipe in the well. 

C. Q. 109. What next did he say that you now remember ? 

A. I don’t remember that he said anything further, or that there 
was any further conversation aside from concerning his putting the 
pipe into the well. 

C. Q. 110. Please state all that you now remember that Mr. 
3863 Tallman said on that occasion, giving his language as near 
as you can. 

A. As near as I can remember, it was like this: That he had 
got this piece of pipe and was going to drive it in the well and try 
and draw water and save taking his well up and digging it deeper. 

C. Q. 111. Will you swear positively that he used the word “ drive” 
instead of the word “ put” or “ place” in the well ? 

: A. I think that was his exact language, to the best of my remem- 
rance. 

C. Q. 112. Question 111 repeated. Please answer — or no. 

A. I cannot answer any different from what I answered before. 

C. Q. 113. Will you swear positively that you have given the same 
words that Mr. Tallman used on that occasion? Please answer yes 
or no. 
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0864 A. I will not swear positively that those were the exact 
words. 

C. Q. 114. Then will you swear positively that he used the word 
“drive” instead of some other word or words, such as “ put” or 

“place?” Please answer directly. 
3865 A. I will swear that he used the word “ drive” or the same 
in substance. 

C. Q. 115. Then do I understand vou as testifying that you won’t 
be absolutely positive that the word “drive” was used ? 

A. I think that the word “ drive” was used and no other. 

C. Q. 116. You have stated several times that you thought the 
word “drive” was used. Now I ask you if you will swear abso- 
lutely positive that that word was used? Please answer yes or no. 

A. I answer as I did before—that I think that was the word used 
and no other. 

O. Q. 117. Do you refuse to answer the question either yes or 

no? 
3866 A. I shall answer as I have before—that I think that was 
the word used and no others. 

C. Q. 118. Do you refuse to answer the question either yes or no? 

A. I refuse to answer it any differently from what I have already 
answered. 

C. Q. 119. Then do you mean to be understood that you refuse to 

answer it by either yes or no? 
3867 A. I mean to be understood that I shall answer it no dif- 
ferently from the answer already given. 

C. Q. 120. Do you refuse to state to this examiner for the informa- 
tion of the court, on the final hearing of this cause, whether you 
are absolutely positive that the word “ drive” was used in that con- 
versation ? 

A. I mean to be understood that to the best of my remembrance 
the word “drive” was used and no other was used. 

C. Q. 121. Your answer is entirely irresponsive to the question. 
Will you pay attention to the same when the notary repeats it and 
answer the question put ? 

(Question repeated.) 

A. Those were the words used, to the best of my remembrance, 
and no others. 

C.Q.122. You have testified in answer to cross-question 114 that to 
the best of your remembrance that he used the word “drive ” or the 
same in substance. Now, after giving that testimony, will you swear 

that you cannot be mistaken as to whether the word 
3868 & 3869 “drive” was used by Mr. ‘Tallman or not? 
A. I won’t say but what | might be mistaken, but 
I will say that I think the word “ drive” was used and no other. 

C. Q. 123. Have you now stated to me, on your cross-examina- 
tion, all that you remember of the conversation or any conversa- 
tion that you had with Mr. Tallman with regard to the well? 

A. I don’t think of any conversation at the present time that I 
had with Mr. Tallman, aside from what I have stated. 

C. Q. 124. What reply, if any, did you make to Mr. Tallman’? 

183—16 
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A. I don’t remember as I made any reply. 

C. Q. 125. Do you remember whether or not your father made 
any reply ? : 

A. I do not. 

C. Q. 126. Did you leave Mr. Tallman standing there when you 
left on that occasion ? 

A. I don’t remember whether we left him standing or whether he 

went with us. 
0870 C. Q. 127. What were you or your father doing in relation 
to your farm-work a few days before or a few days after your 
conversation with Mr. Tallman ? 

A. I don’t know as we did anything but lay around and eat for a 
week before or a week after the conversation referred to. 

C. Q. 128. Who did you first speak to in regard to this conversa- 
tion ? 

A. The first conversation that I had in regard to this well or pipe 
was in Carr’s store, at Preble Corners, in the winter of 1880. It was 
a general conversation one evening. I presume there were eight or 
ten persons in the store. 

C. Q. 129. Were they all discussing in regard to this well, more 
or less, at that time? 

A. A portion of them were talking concerning this well, but not 
all of them. 

C. Q. 130. Have you had conversations upon the same subject in 

the store at other times? 
3871 A. At one time since then. I think I have had a conver- 
sation with Abram Van Denburgh and Jefferson Getman. 
I think it was in the same store. 

C. Q. 131. Have you had conversations in other places upon the 
same subject ? 

A. I have with other parties, aside from those mentioned. 

C. Q. 132. Hasn’t there been considerable talk in your neighbor- 
hood in regard to this suit and this well of Tallman’s within the 
last year? 

A. Within the last three months it has been spoken of frequently 
in the store and once in the hotel, to my knowledge. Before that I 
have no recollection of hearing anything said about it. 

C. Q. 138. In the conversations that you have had within the last 
three or four months baven’t you heard expressions from persons 
against the claim of the patentee and plaintiff in this suit? 

A. I can’t say that I have. I have no remembrance of 
3872 hearing anything said against the suit or against the pat- 
entee. 

C. Q. 134. When did driven wells first come into public use in 
your town? 

A. I could not tell you how many years ago it was. 

C. Q. 135. Where was the first driven well that you saw in use 
that you know of your own knowledge was such ? 

A. There were several wells put down in the neighborhood at 
about the same time, and which of them was the first one I saw in 
use I couldn’t say. 
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C. Q. 136. State who had those several wells put down that you 
say were put down at about the same time. 

A. Charles Squires, William Tallman, Moses Tallman had each 
one well on their premises said to be a drove well, and there was a 
pipe put down in a dug well where the cheese factory was. 

C. Q. 137. Now, you have stated four that were put down 
3873 at about or nearly the same time. Did you see the pipe in 
each of these wells? 

A. In one well I did not (on the Squires property). 

C. Q. 188. Where was the William E. Tallman well that you saw 
the pipe in? 

A. North of his dwelling-house, maybe forty feet from the west 
wing, and stood by the platform of a former milk-house. 

C. Q. 189. When was the last time you saw it there? 

A. I think it was a year ago last winter. 

C. Q. 140. Do you know who put that well down ? 

A. No, sir. 

©. Q. 141. Do you know of two other dug wells on Mr. Tallman’s 
farm situated southerly from the well where the windmill was ? 

- A. No, sir; I do not. 
3874 C. Q. 142. Did you know of any dug well situated southerly 
from the well where this windmill was located in 1859 or 
thereabouts ? 

A. Years ago there was a dug well in a southwesterly direction, 
and it was used at one time for watering stock, but whether it was 
so used after Tallman bought the property 1 could not say, but I 
don’t think it was. ; 

C. Q. 148. How far was that well from the dug well in question ? 

—. This well was about fifty-five rods in a southwesterly direction 
from the windmill well. 

C. Q. 144. And how far from the road fence leading east and 
west ? 

A. Perhaps two to four feet. 

C. Q. 145. Did you know or hear that there was litigation or evi- 
dence taken in this village some seven or eight years ago in regard 
to patent on driven wells? 

A. I never heard of it until to-day. 
3875 C. Q. 146. On your direct examination you say, “ At one 
time I took off the cover and looked down into the well.” 
What did you see in the well at that time? 

A. I saw a lead pipe when I took the cover off. 

C. Q. 147. Was that the time that you set the windmill in mo- 
tion ? 

A. I think it was. 

C. Q. 148. Did you take the cover off at any other time? 

A. I don’t think now of any other time that I took the cover off; 
I was to the well at one other time when there was no cover to it. 

©. Q. 149. Please state, then, what you mean in answering ques- 
tion 18, which answer is as follows: “At one time I took off the 
cover and looked down into the well and at another time I came up 
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to the platform, took a stick out and set the windmill in operation, 
and saw it pump water.” 
A. I refuse to answer the question. At some other time I 
3876 had just as soon answer it as not, but I don’t propose to 
answer it now. 
3877 C. Q. 150. The first time that you were at this well, in May 
or June, as you say, was there a cover over it? 
A. I am not positive as to whether there was or was _ not. 
C. Q. 151. Was there the next time? 
A. I think that at the time I took the stick out and set the wind- 
mill going there was a cover on the well, and I raised the cover and 
looked in, 


Further proceedings here adjourned until Thursday, May 27th, 
ISSO, at 1 oclock p. m.at this place, 


Trvrspay, Mey 27th, 1S80—1 o'clock p.m, 

Convened pursuant to adjournment. 

Present: As before, 

Crossoxamination of Rowin Winer resumed; 
SATS CQ. 152. Did you ever know of any one making a well 
from sealing or getting any ideas from this well of Tallman’s 
where the windmill was 

A, No, six. 

C. Q. 153. You say you think the first time that you were at this 
well there wasn't any cover over it or pump or pipe with it, Are 
you quite positive of that? 

A, I have no remembrance of seeing any cover over or pump or 
pipe in the well the first time I was there. 

C. Q. 1533. Have you any recollection of being at this well more 
than once prior to the time that you set the windmill in motion ? 

A. I don’t think of any more times. 

C. Q. 154. Describe the cover that was over the well at the time 
that you set the windmill in motion. 

A. To the best of my remembrance, it was a square, rough, hem- 
lock plank box, I should think, perhaps two feet square and twelve 
to fifteen inches high. 

C. Q. 155. Was it over the mouth of the well? 

A. I think it was. 
3879 . C.Q. 156. How did the shaft from the windmill or pitman 
go into the well? 

A. From the windmill right straight down into the well, to the 
best of my judgment. 

C. Q. 157. How was the pitman connected with the pump as you 
saw it at that time, and did the pitman go down about to the center 
of the well? 

A. ‘To my best remembrance, it was a straight shaft that run 
down into the center of the barrel of the pump. I would not be 
positive as to whether it went down in the center of the well or at 
one side. 
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C. Q. 158. What was the upper end of the pitman attached to? 
A. What they called at that time the main shaft of the windmill. 
C. Q. 159. Did the pitman go down through or one side of this 
box that was over the well? 
A. I would not be positive which. I think the box set on another 
plank covering over the well. 
3880 C. Q. 160. Were there any stays or guides to this pitman, 
that you remember of? 
A. Not as I remember; I don’t remember of anything to hold it 
in its place between the windmill and the mouth of the well. 
C. Q. 161. How was it between the windmill and pump? 
A. 1 have no recollection of any stays or guides between the 
windmill and the pump. 
C. Q. 162. What did you go to the well for at that time? 
A, Curiosity as much as anything. 
C. Q. 163. Was any one with you, and how lon 
there 
A, T was alone; T cannot say exactly how long [ was there: 1 
might have been ten or fieen minutes; long enough toesee the wind. 
mill PUMP Water, 
C. Q. 164. Was that the first windmill vou ever saw working * 
A, LT would not be positive. 
C. Q. 163. That was quite a curiosity, was it not? 
A, It was to me, 
SSS] C. Q. 166. And that curiosity led you to examine it, did it 
not? 
A, Curiosity led me to set the windmill running, 
C, Q. 167. Was you ever at the well after that, that you now re- 
member ? 
A. Yes, sir; I was there once. 
C, Q. 168. When was that? 
A. Some time after. 
C. Q. 169. About how long after ? 
A. As I said, I refuse to answer that question as to when it was 
or what my business was. 
C. Q. 170. Do you refuse to state what you saw in connection with 
this well, and done, and how long you were there ? 
A. It was dark and I could not see much ; how long I was there I 
couldn’t say, and what I did I refuse to answer. 
C. Q. 171. Was any one with you ? 
A. Yes, sir. 
C. Q. 172. Who was it? 
A. George H. Aldrich. 
3882 C. Q. 173. Did you take the cover off from the well at that 
time? 
A. I did if there was one on. 
C. Q. 174. Was there one on? 
A. I would not be positive whether there was or not at that 
time. 
3833 C. Q. 175. If there was one on what did you take it off for? 
A. I shall answer no more questions concerning what IL 
did at this last time spoken of at the well. 
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C. Q. 176. Do you refuse to state all you saw there at that time? 
A. It was dark, and I wouldn’t swear that I saw any one thing 

while I was there. 

C. Q. 177. Did you go into the well that night ? 

A. I shall not answer the question. 

C.Q. 178: Were you at that well after the year 1864 and before 
it was filled up? 

A. I think 1 was there after the windmill blew down and the 
frame was broken and before the well was filled. 

C. Q. 179. Was there any pump at the well then ? 

A. I have no knowledge of my own of any pump in this well, ex- 
cept the windmill pump. 

C. Q. 180 Was there any water in the well at that time? 
3884 A. I wouldn’t say that I looked into the well at that time. 


Cross-examination closed. 
Redirect examination: 


R. D. Q. 181. You have spoken in your cross-examination of a 
well being made near the house, said to be adriven well. Was that 
well made before or after William E. Tallman left the farm ? 

A. I am not positive. 

R. D. Q. 182. Do you know when William E. Tallman left the 
farm ? 

A. I could not state the number of years ago. I helped move his 
goods to the depot. 

R. D. Q. 188. Did William E. Tallman live on the farm some 
time after he had sold it? 

A. I think he sold the farm in the winter and moved away the 
fall after. 

R. D. Q. 184. Did he rent the farm previous to moving 
away ? 

A. think he rented or let upon shares his farm for 
two or three years before he sold. 

C. Q. 185. How was this method of obtaining water as practical 
by William E. Tallman considered in the neighborhood at the 
time? 

A. I have no knowledge of ever hearing anything heard of it. I 
have lived thirty-eight years neighbor to that farm, up to a year 
ago last April. 


3885 & 3886 


Examination of witness closed. 


(S’g’d) EDWIN WILBER. 


Sworn and subscribed before me this 27th day of May, 1880. 
M. STANLEY BIERCE, 
Notary Public. 


[L. s.] (S’g'd) 
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3887 TuurspDAy, June 17th, 1880—10 o’clock a. m. 


Convened pursuant to adjournment. 
Present: John W. Suggett, Esq., for defendant, and D. L. Hurl- 
but, Esq., for complainant- 


CHARLES F. Wuire, being duly sworn for defendant, deposes as 
follows: 


3888 Q. 1. What is your name, age, residence and occupation ? 
A. My name is Charles F. White, my age is 55 years, my 
residence is Preble, N. Y., and my oecupation is a mechanic. 
Q. 2. How long have you resided in Preble? 
A. Forty-two years, with the exception of about three years while 
I was in army and lived on a farm in Tully, N. Y. I lived in 
Preble until 1862. 
Q. 3. Did you know Wm. E. Tallman, now deceased, in his life- 
time? 
A. Yes, sir. 
Q. 4. State whether or not you worked for him in 1859. 
A. I did. 
Q. 5. What was his business then ? 
A. Farming and running a grist & saw mill. 
Q. 6. Where? 
A. In Preble, N. Y. 
Q. 7. What did you do for him then ? 
A. My main business was running the sawmill. I worked 
3889 on the farm occasionally, when I could not run the mill on 
account of water. 
Q. 8. How did he obtain water for stock on the farm in that 
year? 
A. From a pump or well. 
Q. 9. Where was the well situated ? 
A. On the west part of the farm. 
Q. 10. When was the well made. 
A. In the spring of 1859. 
Q. 11. How? 
A. I should think it was a dug well in the first place; then it 
was taken up and what we called a drove well made of it. 
Q. 12. How was this drove well made? 
A. By driving a pipe into the ground. 
Q. 13. Did you see the pipe before it was drove ? 
A. I did. 
Q. 14. Where ? 
A. At Mr. Tallman’s. 
Q. 15. Who had the pipe ? 
A. Mr. Tallman and myself. 
Q. 16. How long was it? 
A. To the best of my recollection it was about four to six feet; | 
could not tell positively. 
S500 Q. 17. What was it made of? 
A. Iron. 
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Q. 18. What was the diameter of its bore? 

A. I never measured it, but should think about an inch and a 
half. 

Q. 19. Where did you and Wm. E. Tallman have this pipe? 

A. I could not answer directly ; it was either in his own shop or 
the shop of John Earl; I think his own shop. 

Q. 20. What were you doing with it? 

A. We were fixing to have it sharpened and _- 

Q. 21. Did you see it sharpened and punched ? 

A. Yes, sir. 

Q. 22. Tell how it was done. 

A. It was punched with a horseshoe punch; the end of the pipe 
was pounded together. 

Q. 23. Where on the pipe was it punched ? 

A. About a foot up from the end, I should think ; I never meas- 
ured it. 

Q. 24. What was it punched for? 

A. To drive into a well. 
3891 Q. 25. About how many holes were punched in it? 
A. Quite a number. : 

Q. 26. What was the object of these holes? 

A. To let the water into the pipe. 

Q. 27. Was Wm. E. Tallman present all the time the pipe was 
being prepared ? 

A. I think he was. 

Q. 28. Did he then state what he was going to do with this pipe? 

A. He did. 

Q. 29. Tell what he said at that time. 

A. He said he was going to drive it and make a well of it. 

Q. 30. Did he say how he was going to drive it? 

A. 1 could not answer that question any more directly than I 


Q. 31. Did he tell how he was going to get water froin this pipe 
after he had driven it? 
3892 A. By attaching a pump to it. 
Q. 32. How long were you preparing this pipe? 

A. It took us two or three hours, I should think. 

Q. 33. Do you know, of your own knowledge, whether this pipe 
was driven or not? 

A. I did not see it drove. 

Q. 34. The pipe in possession of notary and shown by photographs 
introduced by defendant in evidence at Cortland, N. Y., which pho- 
tographs were marked by the notary, Edward 8. More, is here shown 
witness, and he is asked: Do you identify it as a part of that pipe 
which you helped to punch and sharpen or was present when it was 
done ? 

A. I should think it was the very pipe. 

Q. 55. Did you make anything to drive this pipe with for Wim. 

E. Tallman ? 
3893 A. I was to work in the saw-mill the day the well was drove, 
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and one of the men came over and wanted a hard-wood block; 
1 think I sawed off a 4x 6 inch maple scantling to drive the pipe. 

Q. 36. Where did you understand at that time that the pipe was 
being driven ? 

A. In this well, as they told me ; I did not drive it or see it drove. 

Q. 37. Were you at the well after that? 

A. Yes, sir. 

Q. 38. What did you see? 

A. I saw the pump in operation; I may be a little too fast; I 
went over to see the pump; that is what I meant by being a little 
too fast; I got over there and they had the pipe drove; I think there 
wasn’t a pump attached to it the first time I was there; I couldn't 
say how long after | was there again and they had the pump at- 

tached and to work. 
3894 Q. 39. Was it pumping water? 
A. Yes, sir. ) 

Q. 40. What power pumped the water? 

A. The windmill power. 

Q. 41. How long do you know of the well being used and oper- 
ated by the windmill? 

A. I should think it was three or four years in operation. 

Q. 42. Was it in operation when you enlisted ? 

A. Yes, sir. 

Q. 43. When did you enlist? 

A. November 10th, 1862. 

@. 44. What was the water used for which was obtained from this 
well ? 

A. Principally to water stock. 

Examination closed. 


Cross-e xamination : 


C. Q. 45. You say that you worked for Wm. E. Tallman in 1859. 
Have you worked for him before or since that time? 
3895 A. I haven’t worked for him before that time; I worked 
for him after that; I went there in the spring of 1859, and 
worked there until I enlisted,in the fall of 1862; then I came back 
in the spring of 1863 and worked again for him until he sold the 
farm the same spring to Mr. Klines, and then I worked for Mr. 
Klines until the next spring. 
C. Q. 46. Have you seen and examined the pipe referred to in 
question 34 here to-day before you were sworn as a witness ? 
A. I saw it here this morning. 
C. Q. 47. And how long has it been since you have seen it before 
to-day ? 
A. Twenty years, certainly. 
C. Q. 48. And now do you swear positively that that is the same 
pipe that you saw twenty years ago? Please answer directly. 
A. I should think it was, to the best of my recollection, from the 
looks of the pipe and the way that it is punched, and the way the 
point is pounded down. 


ee -— 
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3896 C. Q. 49. I did not ask you for any reasons, nor for what 
you thought, my question being whether you will swear pos- 

itively that that is the same pipe that you saw twenty years ago. 
Please answer yes or no. 

A. No, sir; I will not swear positively. 

©. Q. 50. Then you haven’t any personal knowledge whether that 
pipe was ever driven in the bottom of any well or not, have you ? 

A. No, sir. 

C. Q. 51. Did you see the well before you had the conversation 
with Mr. Tallman first testified to by you? 

A. Yes, sir. 

C. Q. 52. How deep was it dug? 

A. I never measured it; I should think it was somewheres from 
eight to - elve feet. 

C. Q. 58. What kind of a pump was used then? 

A. To the best of my recollection it was one of the first patent 
cast-iron pumps then in use; T don’t know what kind of pipe was 


used, 

S887 C. Q. 4. Did vou ever examine to see what kind of pipe it 
was” 
A, Ne, sir 


CQ. Who fixed that pipe that you have referred to as being 
done at Mr. Tallman’s or Mr. Earl's shop? 

A. Mr, George Way, I think. 

©. Q. 56. Hlow came you to be there? 

A. I was at work for Mr. Tallman, and if it was fixed in his shop 
at home I was there often. If it was fixed in the other shop I hitched 
up his horse and went with him. 

C. Q. 57. Did you, as you now remember, have any business at 
either of those shops at the time the pipe was punched; and, if so, 
what? 

A. I couldn’t say ; [ don’t remember of anything. 

C. Q. 58. Then, as you now remember, you first saw the pipe in the 
shop, didn’t you ? 

A. I couldn’t say where I first did see it. 


Further proceedings here adjourned until 1 o’clock this after- 
noon, at this place. 


3898 Tuurspay, June 17th, 1S80—1 o’clock p. m. 
Convened pursuant to edjournment. 
_ Present: As before. 


Cross-examination of the witness, Coartes F. WHITE, re- 
sumed : 


C. Q. 59. Do you remember of seeing the pipe before you saw it at 
the blacksmith shop ? 

A. I think I did. 

C. Q. 60. Where? 

A. I think I saw it at Wm. E. Tallman’s house, 

C. Q. 61. How long before ? 
A. I couldn’t say, 
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C. Q. 62. Just what did Mr. Tallman say to you at the blacksmith 
shop? Give the conversation in full. 

A. I couldn’t say as he directed any special conversation to me any 
more than he did to others in the shop at the time concerning the 

punching of the pipe and what he was going to do with it. 
3899 C. Q. 63. Please give the conversation that any one had 
with Mr. Tallman at the blacksmith shop: 

A. I couldn’t remember a word to tell what was said. 

C. Q. 64. Who was in the blacksmith shop at the time? 

A. Mr. Tallman and myself and Mr. George Way, if it was done 
in his shop; that is the best of my recollection. I don’t remember 
of any more being present, anyway. 

C. Q. 65. Who took the pipe away from the shop? 

A. I couldn’t say. 

C. Q. 66. What time of the year was this? 

A. I should think it might have been in June, July, or August; 
to the best of my opinion it was July or August. 

C. Q. 67. Of your own knowledge, are vou ‘able to swear positively 
that you saw the pipe after it was taken from the shop? 

A, I don’t know that I ever saw it afterwards until T saw it here 
to-day. 

C. Q. 6S. What became of the pump that was used at that well 
prior to the erection of the windmill? 

A. I could not say. 
SOOO C. Q. 69. Was it at the well after the erection of the wind- 
mill? 

A. I never saw it there—the same pump. 

C. Q. 70. How many times were you at this well to notice it, oe 
the erection of the windmill, during the year 1859? 

A. I couldn’t tell the number of times. 

C. Q. 71. After they abandoned the pump that you first saw used 
at this well what next did you see at this well? 

A. the next that I see of it the windmill was in operation. 

C. Q. 72. Did you look into the well and examine it particularly 
after the windail was in operation so as to be able to describe fully 
what vou saw? 

A. I never looked into the well at all or examined the machinery 
to see how it was attached together. 

C. Q. 73. Please state, as near as you can, what was said by Wm. 
FE. Tallman at the blacksmith shop, giving his language as near as 

you can. 
3901 A. All that there was said was that he was punching this 
pipe and was going to drive a well to see if he couldn’t get 
water that would last; that was the substance of it—or that would 
be durable. 

C. Q. 74. Will you swear positively that he used the words “ was 
going to drive a well?” 

A. No, sir. 

C. Q. 75. Will you swear positively that he used the word “ drive” 
at all? 

A. No, sir 
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C. Q. 76. Do you remember of the windmill having some of the 
wings broken at one time? 

A. No; I don’t remember anything about it, so far as that is con- 
cerned ; I remember it was out of repair occasionally. 

C. Q. 77. Have you stated all the conversation that you had with 
Mr. Tallman at the blacksmith shop, as near as you now remember? 

A. I think I have. 

C. Q. 78. Did you talk upon any other subject that you now re- 
member ? 

A. Not anything as I remember of now. 
3902 C. Q. 79. When was your attention first called to what you 
saw as having any significance in regard to the controversy 

over the patent driven well ? 

A. To the best of my recollection it was about a month ago, by 
Moses Tallman. 

C. Q. 80. Did he ask you what you knew about it? 

A. He did. He came where I was at work and asked me about it. 

C. Q. 81. Who subpeenaed you ? 

A. Mr. Suggett. 

C. Q. 82. Then, as I understand, you haven’t heard that well 
spoken of from about the time it was made until Mr. Tallman spoke 

to you, had you? 
3903 A. I have not. 
C. Q. 83. Who dug the well ? 

A. I don’t know, nor who erected the windmill, nor where he 

got it. 


Cross-examination closed. 


Redirect examination: 


Q. D. Q. 84. Did this well, before the windmill was erected, be- 
come dry? 

A. I think it did. 

R. D. Q. 85. Do you know? 

A. I don’t know of my own knowledge. 

R. D. Q. 86. Did you hear Wm. E. Tallman talk anything about 
making a well by driving a pipe into the ground until it was pro- 
jected down into the water and attaching thereto a pump prior to 

the time that you were present at the blacksmith shop, when 
3904 the pipe was punched and sharpened? If yea, state what he 
said, as near as you can recollect the substance thereof. 

A. I don’t recollect anything. 


Redirect examination closed. 


Recross-examination : 


R. C. Q. 87. Who asked you to saw the scantling so as to make a 
block, as you have testified ? 

A. I can’t tell. 

R. C. Q. 88. Can you state just what was said to you by that 
person ? 

A. No, sir; I couldn’t. 


— 
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R. C. Q. 89. Did you ever know of a driven well as now in use 

being made from ideas gathered from this well of Tallman’s, where 
the windmill was ? 
3905 A. No, sir; I never did. 
R. C. Q. 90. When did driven wells first become of general 

use in the town of Preble? 

A. They were quite a common thing about 16 or 18 years ago, I 
should think. 

Recross-examination closed. 


Redirect examination: 


R. D. Q. 91. Was this way of getting water, by sharpening a pipe, 
punching holes in it, driving it into the ground,and attaching a 
pump, as practiced by Wm. E. Tallman in 1859, as you have testi- , 
fied, a subject of common and public talk in and about the town of 
Preble at the time, and was it then and there considered a new thing, 
and was Wm. E. Tallman given the credit of the invention or dis- 


covery ? 
3906-3910 A. I don’t remember of hearing any talk about it. 
Examination of witness closed. 
(S’g’d) C. F. WHITE. 


Subscribed and sworn to before me this 17th day of June, 1880. 
[L. s.] (S’g’d) M. STANLEY BIERCE, 
Notary Public. 


3911 In the Circuit Court of the United States, District of Iowa. 
In Equity. 


WituraAM D. AnpREws, Georce H. ANDREws et al. 
vs. 
GEORGE LELAND. 

And now, to wit, on this 20th day of April, A. D. 1880, came 
Rickel, West & Eastman, solicitors for complainants, and Lake & Har- 
mon, solicitors for defendant, and, waiving service of notice and time 
of hearing, consent to proceed to take the testimony of the witness 
for the defendant before me, I. H. Kuhns, a notary public in and for 
Black Hawk county, State of Iowa, at my office, in the city of Wa- 
terloo, in said county. 


A. BuTreRFIELD, being produced, cautioned, sworn, and exam- 
ined, testified as follows: 


Q. 1. What is your name, age, occupation,and where do you re- 
side? 
A. A. Butterfield ; am seventy-four years old; ama farmer; reside 
at Raymond station, Black Hawk county, State of Lowa. 
Q. 2. How long have you resided in Black Hawk county, 
Iowa? 
3912 A. ’Twas twenty-one years last June since I came to lowa, 
and came to Black Hawk county in September following. 
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Q. 3. What has been your business since you came to this county ? 
A. Farming and real estate business. 

Q. 4. Have you heard of driven wells during that time; and, if 
so, when did you first hear of them ? 

A. I have heard of such wells. I think in August, 1865, was the 
first that I heard of them. 

Q. 5. Did you see or know of one being made at that time; if 
so, where was it made, and how? State fully. 

A. I did see one made at that time; it was at my place at Ray- 
mond station, in Black Hawk county. It was made by driving a 
rod of gas pipe; the gas pipe then was a plug made of iron and 
turned toa point; then bakes drilled in the gas pipe above the plug ; 
quite a number; well, this was drove into the ground, and after 
being drove it was examined whether they had struck water; that 


* was done by a piece of lead attached to a line, and that was dropped 


into — and they could tell how deep the water was in the pipe. 
When it was ascertained that there was water enough in depth to 
supply the demand, then the driving was stopped and a pump at- 
tached to the gas pipe; then they pumped water; that was the me teat 
of the well. 
39138 Q. 6. State whether there was any sereen over the holes 
drilled in this gas pipe at the lower end. 
A. No, sir; not any. 
Q. 7. What was the size of the holes drilled in the gas pipe? 
A. From an eighth to three-sixteenths of an inch in diameter. 
Q. 8. How long was this well used in that way? 
A. QO, probably four hours. 
Q. 9. What became of it then ? 
A. It was drawed out of the well. I mean the gas pipe was drawed 
out of the well. 
Q. 10. In what condition was the pipe when it was taken out of 
the well? 
A. There was from three to five feet of sand in the bottom of the 
gas pipe. 
Q. 11. Could water be pumped through this sand while the pipe 
was in the well? 
A. Very little. 
Q. 12. State what you did with the pipe when you had it out of 
the well. 
A. There was a tube-like — of cast iron that was screwed on at the 
end of the gas pipe; not one that was taken out, but another like it, 
except the drilled holes; this piece of cast iron was cast in 
3914 bars, I think; four divisions; might have been more ; that 
was screwed onto the gas pipe; then a perforated tin case 
drawed over that cast-iron tube and held by a shoulder at the top; 
then it was put down in the same hole again; then the pump was 
put on and pumped water and sand for a short time. 
Q. 13. How long was this well used in that condition ? 
A. From eight to ten years. 
Q. 14. Have you, since August, 1865, made or seen made other 
wells known as driven wells? 
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A. I have seen and made such wells since that time. 

Q. 15. What years did you make wells of that kind? 

A. I made in 1866 some wells of that kind, and I think I made 
some in 1867. 

(). 16. Who made this first well that you have described ? 

A. His name was Hazzard ; I don’t know his full name. 

Q. 17. State whether he claimed to have a patent on this process 
of making wells, as you say he made this one. 

A. He told me he had. 

Q. 18. Did you see him make any other well or wells than the 
one you have described ? 

A. No, sir. 

Q. 19. Did he attempt to make any other well at your place? 

A. He did. 
SOLS Q. 20. State what he did in that attempt and how he sue- 
ceeded ; describe fully what was done and the result. 

A. He undertook to drive a well the same as that of mine; he 
drove his rod into the ground about twenty feet, and the result was 
the rod is there now. 

Q. 21. Was it a rod ora hollow tube that he drove in this attempt ? 

A. It was a tube. 

Q. 22. Did he attach a pump to it and pump water? 

A. No, sir. 

Q. 23. Did he drive it down into water in that ground ? 
A. That I am not able to answer. 

Q. 24. When you made these wells, in 1866, state how you made 
them ; describe the process fully. 

A. I took a gas pipe sixteen or eighteen feet long, and took it to 
the foundry here and had a very nice plug made to put in the end 
so it would drive nicely, and I had a few holes bored in it to let 
water in it so I could sound it; then I would go to work and drive 
this down, and keep driving until I struck water by adding pieces 
of pipe ; when I struck water I had a cast-iron tube made to put — 
end of the gas pipe with bars; then I had a casing of perforated tin 
made to cover this cast-iron tube; that was screwed onto the end of 

the gas pipe and put down into the hole that was made by 
3916 driving this first pipe; after this pipe was put down I put the 

pump onto pump the water and sand at first; that completed 
the well; made a perfect well after pumping; all the sand and water 
would come at first. 

Q. 25. Did you, in making these wells, pump anything out of the 
first tube that you drove down ? 

A. No, sir. 

Q. 26. How much sand did you have to pump out after the second 
tube was put in before the water come clear? 

A. That would vary very much; where it was drove into gravel 
or coarse sand it would not come through the perforated tin very 
much ; about three pailsful-; the 4th pailful would be clear ; in fine 
sand it would take several pailsful- before it would come clear. 

Q. 27. In your making wells did you ever have this perforated 
tin break or tear so as to let sand into the cast-iron tube? 
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A. Very frequently ; sometimes 2 or three in putting down — well. 

Q. 28. What would be the result when these tins broke or tore? 

A. The result would be the pipe filling up with sand and stopping 
the flow of water. 

Q. 29. How long would you generally pump after the perforated 
tin broke before the pipe would get so full of sand that you could 
not pump water througn it? 

A. That is a point I cannot answer, because you could pump a 
littie water through the sand if your suction was good; if the case 
was broken I could tell, by pumping a minute, by the appearance 

of sand. 
3917 Q. 50. When your perforated tin case remained whole why 
did not sand continue to come up as long as you pumped ? 

A. Because it would pump all the fine sand out at first and leave 
a coarser grade around the tin, and the coarse sand would form a 
filter around the tin and keep the fine back; when the tin case was 
broken grains of sand would be pumped out that could not come 
through the tin. 

Q. 31. In case the point was left in with the broken tin would the 
tube fill with sand and stop the flow of water? 

A. Not entirely. 

Q. 32. What effect would it have on the flow of water in that 
condition? 

A. Well, that is a point I could not get exactly at, but I should 
judge not more than ,/;th of the water could be drawed, and then 
it would be in a state unfit for use. 

Q. 33. In how many places did you make wells in 1866 and 

1867? 
3918 A. That is a question I can’t answer; I don’t know; I 
could not tell. 

Q. 34. In how many different counties did you make them ? 

A. I think not anv except in Black Hawk county. 

Q. 35. In how many towns in Black Hawk Co. did you make 
then? 

A. 4,5, or 6 towns. I could not tell exactly how many. 

Q. 36. Did you ever see a copy of the specifacation and drawing 
attached to the patent reissue 4372, dated May 9th, 1871, issued to 
Nelson W. Green ? 

A. I never saw one until the one shown me to-day, as I remem- 
ber. 

Q. 37. Now, examine the drawing shown you and state whether 
from your experience in making wells in Black Hawk county, lowa, 
a well could be made in the soil in this county that would be a suc- 
cessful well by driving an open-ended tube into a hole made into a 
water-bearing stratum by driving a rod into such stratum and then 
withdrawing the same. 

A. O, I can answer that question very readily. I don’t think it 
would — a possible thing to make with these things a successful well 
in the soil of Black Hawk county; am sure it would be a forlorn 
hope with me to make one. 
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Q. 38. State, if you can, why you could not make a successful 
well with the implements shown in the drawing in the soil of Black 
Hawk Co. 

A. Well, that pipe would immediately fill up with sand and gravel 
and stop the flow of water. 

Q. 39. Give the names of the different towns in which you have 

made wells in this Co. 
ov19 A. In Waterloo township, Eagle township, Payner town- 
ship, Lester township, Big Creek t’ship, Spring Creek town- 
ship, & E. Waterloo township. 

Q. 40. How is the soil in those different townships in which water 
is found? State whether it is about the same as to the fineness of 
the sand. 

A. Well, sir, it is variable; in some parts it is coarse and some 
very fine indeed, so that a common perforated tin would not answer 
at all. 

Q. 41. Did you find any place in either of those townships where 
a successful well could have been made with the tools shown in the 
drawings as attached to the patent here shown you? 

A. No, sir. 

Q. 42. Could you approximate in any degree nearly to the num- 
ber of wells that you did make in 1866 & ’7?  If:so, state as nearly 
as you can. 

A. I cannot tell; it is 14 or 15 years ago, & it has passed out of 
my mind. By thinking it up a little I could refer to a good many 
wells I have put in; probably I have put in from 15 to 20 wells. 

Q. 48. In making these wells did you drive a solid rod to make 
the holes in any of them? 

A. No, sir. 

Q. 44. Was the hole in all cases made by driving a tube? 

A. Yes, sir. 

Q. 45. Did you make any wells — the number named by you, 

after 1867? 
3920 A. Not any, I think. 


Direct rests. 


Cross-examination: 


X Q. 1. How do you fix the date of making this first well? 

A. Because I recollect it was right off after wheat harvest. 

X Q. 2. Is that the way you fix the year. 

A. No, sir. 

X Q. 3. Please state by what data you fix the year. 

A. I fixed it in this way: in 1865 I had this well put down; I 
thought it a humbug at first. After trying the experiment for one 
season in 1866 people had heard of this well and called to see it, to 
see the operation of it and see whether they could have a well put 
down. I have a memorandum of some wells that I put down in 
1866, and this one of mine was put down the year before. 

X Q. 4. When did you last refer to these memorandums in order 
to refresh your recollection as to the date of the first well? 

185—16 
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A. Well, I was called on the time these men were through here 
getting their royalties. I was called on by one or two or three 
gentlemen from this place — what time that this well that I had put 
down was put down, and I found a contract for a deed for putting 
down these wells partly drawn, with the dates attached to it. 

X Q. 5. What was this date? 

3921 A. 1865. 

X Q. 6. Did you purchase of this man Hazzard the right 
for any territory or the right to use any of these wells put down 
by you? 

A. I did not buy any territory. I agreed to pay a royalty of a 
certain amount for any well I would put down. The royalty was 
one dollar apiece for what I would put down in a certain length of 
time. 

X Q. 7. Where was this man Hazzard from ? 

A. He was from Otsego Co., N. Y. 

Q. 8. Did he show you any letters patent or deeds of tenure? 
. He showed me papers he called patents of tenure. 

Q. 9. Did you ever ascertain or not whether they were genuine? 
. To my own satisfaction I did ascertain that they were not. 
Q..10. How long did he remain in this section of the country? 

A. ILeould not tell; probably not more than two or three months ; 
perhaps not that length of time; perhaps not more than three or four 
weeks. 

X Q. 11. Now state, as near as you can remember, the language 
used by this man Hazzard in explaining to you the philosophy or 
process of making a well according to the method he claimed to have 
patented. 

A. He showed me the philosophy by driving the tube into the 
ground and then putting his pump on. He says after putting the 
pump on and pumping out the sand awhile you keep on pumping 
and in a day or two it will come clear. 

X Q. 12. What did he claim were the advantages by this method 

or process of constructing wells? 
3922 A. That it was a great deal cheaper and the water better, 
because it was not subject to anything that was bad to get 
into the well. 

X Q. 13. In your direct examination you say that a successful 
well could not be made after the manner described in the specifica- 
tions and drawings #4372, issued to Nelson W. Green; did you ever 
try to make a well in that manner in the soil of Black Hawk Co.? 

A. I have not exactly. 

X Q. 14. Suppose a tube, such as is represented in the drawings 
referred to, should be driven or placed in a water-bearing strata 
composed of any coarse gravel, the diameter of the pipe being 1} 
inches, with a pump attached to the top of the tube, could water 
be obtained or would that be a successful well ? 

A. No doubt it would be a successful well. 

X Q. 15. Then if you had large experience in making this kind 
of wells, being an educated expert in that line, would it not at once 
occur to you in making one of that kind of wells in a stratum of 
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fine sand that it would be necessary to put a plug in the bottom of 
the tube, and either have the perforations in the sides very fine or 
else have them covered with a screen ”? 

A. It would occur to me that it would be necessary to put a plug 
into the tube and cover it with a screen or have fine holes. 

X Q. 16. Could you make a well by driving a solid, blunt point 

on the end of a tube into the ground? 
3923 A. I do not see why you could not if the other attach- 
ments were all right. 

X Q. 17. Did you ever try to make one in that manner? 

A. I never did. 

X Q. 18. Are you in any manner interested in this suit pending? 

A. I am not. 

X Q. 19. Have you heard a good deal of talk on the driven-well 
subject within the last year & a half? 

A. Oh, I have considerable. 

X Q. 20. Has there not been a good deal of excitement in this 
county caused by the attempt to collect royalty on the driven wells? 

A. I think there has—yes ; there has been a good deal. 

X Q. 21. Is there an organization in this county for the purpose 
of preventing the collection of royalties on driven wells or has there 
been such an organization ? 

A. I have heard that there was such an organization, but how it 
is I don’t know. , 

X Q. 22. Was you subpeenaed to appear and testify in this case ? 

A. I was not. 

X Q. 23. Then you came voluntarily to testify in this case ? 

A. I came because Col. Lake requested me to come and testify. 


Cross rests. 


Redirect : 


Q. 1. What was the date of the contract you found which you 
say was partly drawn in regard to this territory which Hazzard 
claimed ? 

A. Aug., 1865. 
3924 Q. 2. When was that contract made with reference to the 
time that Hazzard made your well ? 

A. It was made about the same time. 

Q. 3. Did Hazzard claim that he had patented a process or that 
some one else had and that he owned the territory from them? 

A. He claimed that some one else had the patent—a man that, he 
claimed, lived in Cortland village, N. Y. 

Q. 4. State, if you know, who the man was that Hazzard claimed 
had a patent on this process of making wells. 

A. He told me his name was Suggett. 

Q. 5. Did he claim that his manner of putting in wells was in ac- 
cordance with Suggett’s patent? 

A. He did. 

R. D. Q. 6. How long did the first well he put in for you work be- 
fore it was taken up and fixed over? 
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A. He came there and put in the well and it first throwed up a 
goed deal of sand; we kept on pumping; the longer we pumped 
the less water came up. He says, You let it stand and settle a few 
hours and then pump again. Well, he did notstay till I commenced 
pumping again and it threw up sand and water. He called again 
towards night and said, You keep on pumping, and in the course of 
2 or 3 days the water will come clear and nice. It was probably in 
8 or 10 days he came around again. It became dead, so you could 

not pump at all; then we took a log chain and pulled it up. 
3925 R. D. Q. 7. What was the condition of the sand in the tube 
when you took it up? 

A. Well, sir, I think the sand was 8 or 10 feet deep in the tube. 

R. D. Q. 8. Was it after this that he put in the cast-iron point 
covered with a perforated tin screen over it, as you have testified ? 

A. Yes, sir. 

R. D. Q. 9. How long after that ? 

A. Well, probably 2 or 3 days; he went off and said he would 
have something fixed so it would be all right. 

R. D. Q. 10. Would it occur to you to put a plug in the end ofa 
tube and a screen over the holes in the pipe if you had never heard 
of that method, but had been shown the implements shown in Green’s 
patent, without any previous experience in making wells where the 
sand was fine in the water-bearing stratum ? 

A. No, sir. 

R. D. Q. 11. Did the 1st well you ever saw made of this kind have 
a plug in the end of the pipe when it was put into the ground ? 

A. Yes, sir; it did. 

R. D. Q. 12. Was the second well you saw made of this kind— 
made with a tube that had a plug in the end and a screw over tlie 

holes ? 
3926 A. Yes, sir. 
R. D. Q. 18. Was it from the fact that you knew such ap- 
pliances were used that you say it would occur to you to put 
a plug in the end of the pipe and a screen over the holes when you 
was asked that quesiion in reference to the drawings in Green’s 
patent? 

A. Well, it did occur to us, the first well we put down, to put the 
plug in and a screen over the holes, and we did do it, and it effected 
acure. It made a grand well. 

R. D. Q. 14. Did not Mr. Hazzard put a plug in the pipe before 
he put it down the first time? 

A. He or I done it; I don’t know which ; it was done. 

R. D. Q. 15, Did not Mr, Hazzard have this plug with him for 
that purpose ? 

A. No, sir; I think I made the plug myself. 

R. D. Q. 16. Who suggested putting in this plug, Mr. Hazzard or 

rou? 

A. Mr. Hazzard. 

R. D. Q. 17. Who got the screen made to put over the holes or 
slots in the cast-iron point? 


A. Mr. Hazzard. 


«©, 
———— © — — - ee eh... mallee ee 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1477 


3927 R. D. —. 18. Without the assistance of Mr. Hazzard would 
vou have thought of putting these things on the pipe to make 
the well? 
A. I don’t think I should, and it i$ very simple, too. 


Redirect rests. 


Recross-examination: 


R. X Q.1. You state in your redirect that it was eight or ten days 
after the first tube was put down before it was taken up again. Did 
you not make a mistake in that answer ? 

A. I think not. 

R. X Q. 2. In your direct examination you testified it was not 
! used over four hours in that position,and was then taken up. Were 
you mistaken then? 

A. I meant to have stated in this way. which is the way it was: 
After the pipe was put down and the pump put on then we pumped, 
both of us, a spell, and there came up a good deal of water and sand. 


- Then he says, I want to go away,and you let this stand three or four 
’ hours ; then you pump again, and continue to pump occasionally 
' for two or three days, an hour or so each day, and it will all come 


right; and if it did not he would come around again in a week or 
ten days. Well, the second day after he had gone away I tried to 
pump and got out very little water and some sand. The next 
rp 3928 day I tried it the same way again,and finally gave it up as a 
dead thing. When he came around again we pulled it up in 

six or eight days. 

R. X Q. 3. With the experience you have now had, if you were 
required to make a well in a water-bearing stratum composed of 
fine sand and you had just such tubes or implements as were shown 
you in Green’s specification, would it not occur to you that it would 
be necessary to put a plug in the end of the pipe and either very 
fine holes or a screen to keep the sand out ? 

baad A. Why, of course, it would occur to me. 


Recross rests. 


Re-redirect examination: 


2 R. D.Q. 1. Why would it occur to you to do so? Explain 
fully. 
A. Why, the knowledge that I have from practice and experience. 


(Signed) A. BUTTERFIELD. 


> Subscribed by the above-named A. Butterfield and sworn to by 
him before me and in my presence this 20th day of April, A. D. 
1880. 
(Signed) I. H. KUHNS, 
Notary Public. 


Adjourned to April 21st, 1550, at 8 o'clock a. m. 
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SOY And now, to wit, April 2Ist, 1880, at § o’clock a. m,, all 
the parties are present. 

A. R. Higusmirn, was produced, cautioned, sworn, & examined 
on part of the defendant, testified as follows: 

Q. 1. What is your name, age, place of residence, and occupation ? 

A. My name is A. R. Highsmith; my age is forty-seven years; my 
residence is Waterloo, lowa; my occupation is a common laborer at 
present. 

Q. 2. How long have you lived in Waterloo, Iowa? 

A. Eighteen years this fall. 

Q. 3. What has been your business since you lived there? 

A. For about seven (7) years I was in the well business; two 
years I was farming; I was in the army twenty-seven months. 

Q. 4. Did you at any time make what is known as driven wells? 

A. Yes, sir. 

Q. 5. How long did you make those kind of wells? 

A. Well, I have put them in, off and on, since 1868. 

Q. 6. When did you first put in that kind of a well? 

A. It was in the spring of 1868. 

Q. 7. State your method of putting them in at that time; describe 
it fully. 

A. Well, in the first place we would dig down about five feet, 

three by three adh a half feet; then we would screw the point 
3930 into the gas pipe, then we had a plug that screwed into the 

top of the gas pipe, then we drove with a wooden maul until 
we reached water, then we attached the pump; the well was com- 
plete, provided it was in sand and gravel. 

Q. 8. How many wells did you make in that way ? 

A. Well, sir, I could not state the number. 

Q. 9. State, as nearly as you can, about how many you made in 
the manner above described. 

A. I don’t know how to come anywhere near it; I made a good 
many; I am certain I put in as many as one hundred. 

Q. 10. In making these wells, did you use a rod or tube to drive 
down before you drove down the tube to which you attached the 
pump? 

A. No, sir. 

Q. 11. What kind of a point was it that you put on the end of 
the gas pipe before driving it? 

A. Well, we used three or four different kinds; the first one I 
used was about eighteen inches long; it was called a slot point; it 
had holes, [ should judge, three inches long; they were sawed in 
the sides of the pipe. The next, I think, was called the Bignell 
point, that was about two feet and a half long, with holes bored in 
the side of the pipe, and screens over each hole. Then I used 
Eureka point; that wasabouttwo anda half feet long, the pipe was per- 

forated, then there was wire screening over the whole length 
3931 of the point, then there was a fine brass wire wrapped over 

that the whole length of the point. I believe that was all 
that I used. 
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Q. 12. In how many counties, and what are their names, have 
you made this kind of wells in Iowa ? 

—. One in Floyd, Chickasaw, Hamilton, Butler, Black Hawk, 
Grundy; that is all I can think of at present. 

Q. 13. About how many wells in all of the kind known as driven 
wells have you put down in the State of Iowa? 

A. Well, I should say between two hundred and five hundred. 

(). 14. Have you seen the drawings attached to Green’s patent, 
reissue No. 4372, or a copy of the same? 

A. I think this is the first time I ever saw it. 

Q. 15. Look at the drawings as shown you and state whether, in 
your opinion, a well could be made in the soil where you have made 
these wells, and be a successful well, by using an open-ended tube 
as shown in said drawings, a copy of which you now have. 

A. I should say not. 

Q. 16. State fully the reasons why you think such a well would 
not be successful. 

A. Well, because the sand would run into the pump; I mean 

would be drawn in by the suction and wear out the valves. 
3932 Q. 17. State whether in your opinion the sand would fill 
the pipe full, so that water could not be drawn through it. 

A. Well, it would in most places. 

Q. 18. Have you, in your experience in making wells in Iowa, had 
any difficulty in the working of them that was occasioned by the 
sand getting into the pipe? 

A. Yes, sir. 

Q. 19. State what means you took to overcome that difficulty ; 
state fully. 

A. Well, we tried several experiments. I have dug down; sunk 
a curb into the water, then filled around the tube with coarse gravel ; 
then [ used what was known as Tillollson Bros.’ reservoir. These 
are the only two methods, I beleive, [ used where the screen would 
not work. 

Q. 20. Did you make any wells without using a screen over the 
holes in the point? 

A. Yes; I made a few of those slot points. 

Q. 21. How did those work. State fully. 

A. Well, they would work in coarse gravel; in fine sand they 
would not work, because the fine sand would get into the pump and 
valves; very fine sand would stop up the pipe entirely ; 1 have had 

that happen. 
3933 Q. 22. When you used the screen point, did they ever break 
or tear the screen ; if so, what would be the effect on the well ? 

A. I have had them tear in driving. I would have to take them 
upand put on new screens, because they would let in too much sand. 

Q. 23. In how many towns in Black Hawk county have you put 
in these wells? Give the names of the same. 

A. I can think of but four—Waterloo, East Waterloo, Poyner, and 
Cedar Falls. 

Q. 24. In the soil as it is in either of those townships could you 
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make a successful well by putting down a tube with the lower end 
open and no screen over the holes drilled in the tube? 
A. Not in those places where I put wells. 


Direct rests. 


Cross-exam ination: 


X Q. 1. Would not a well made as described in the last question 
work well in very coarse gravel ? 

A. Well, it might be made to work, provided the gravel was 
coarse enough. 

X Q. 2. Suppose that you had constructed a large number of wells 

in astratum where the gravel was very coarse by putting down 
3934 just such a tube as is described in Green’s specifications and 

then should attempt to make a well in a stratum composed 
of fine sand, not having had any experience in putting in plugs in 
the end ora screen over the holes, would it not occur to you, as a 
practical mechanic in that line, that this change of formation would 
necessitate putting a plug in the pipe and either make the holes 
very small in the pipe or use some ind of a screen ? 

A. Well, I don’t know whether it would or not, if I had not seen 
them used. 

X Q. 3. Then you mean to be understood that you would not 
know that it would be necessary to stop up the end of the pipe 
under just such circumstances as has been explained to you in the 
last question to keep out the fine sand ? 

A. Well, the plugging up the end of the pipe would not keep out 
the sand with the holes in the side; I should pull it out and give it 
up as a bad job. 

X Q. 4. Then, with your experience as a practical mechanic in 
the art of making wells, you state that you would not know what to 
do to this end and point to prevent the sand getting in and would 
abandon the work, would you? 

A. I should; without putting in a plug and putting over a screen 
I should have to abandon it. 

X Q. 5. Then it would occur to you that it would be necessary to 
put in a plug and a screen over it, would it, in order to keep the 
sand out? 

A. It would, with what experience I have had in the drive-well 

business. 
3935 X Q. 6. But if you had never used a plug or screen and 
had only put down wells in very coarse gravel you would not 
know that it was necessary to put in a plug and use the screen 
where there was fine sand, but would abandon the effort to make a 
well, would you? 

A. Well, I don’t know. I have not had the trial of that kind, 
because since I commenced using those points we have had other 
methods of making wells. 

X Q. 7. Is that as fair and intelligent an answer as you can or 
will give to the question ? 

A. Well, I think it is as fair a one as I can give at present. 
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X Q. 8. Are you in any manner interested in the result of this 
action ? 

A. Not that I know of. 

X Q. 9. Are you or have you been at any time a member of any 
organization having for its object the prevention of the collection 
of the royalties of the driven wells or defending actions brought in 
connection with the driven-well business ? 

A. No, sir. 

X Q. 10. Do you know of such an organization ? 

A. I do not. 

X Q. 11. Have you not been present at meetings held in opposi- 
tion to the driven-well interest ? 

A. I have not. 

X Q. 12. Do'you know of such meetings having been held ? 

A. Only by hearsay. I have no knowledge of my own. 
3936 X Q. 13. Has there not been a good deal of excitement in 
this locality, caused by the attempt to collect royalties within 
the last year or two? 

A. There has been considerable talk; I don’t know whether you 
call it excitement or not. 

X Q. 14. Were you subpcenaed here to testify in this case, or did 
you come voluntarily? 

A. I was asked if I would come without a subpeena; I told them 


yes. 

X Q. 15. Who asked you? 

A. Mr. Andrew Thompson. 

X Q. 16. What did he say to you? State fully. 

A. He came to me last Saturday; asked me if I could be present 
Tuesday afternoon to testify in this case of the driven wells, and 
whether I would come without a subpcena. I told him I would, 
provided I would get my fees; I told him I was unloading lumber, 
and would have to hire another man in my place. Well, he said 
the fees would be all right; by not being subpeenaed it would save 
them that much. I beleive that is about all. 

X Q. 17. Save who that much? 

A. He did not say who; he said us; he didn’t mention any names. 

X Q. 18. When did you last make a driven well ? 

A. One week ago last Monday. 

X Q. 19. Who did you make it for? 

A. Mrs. M. H. Vaughn. 
3937 X Q. 20. Give the location and describe how you made it. 
A. One block north of the Illinois Central depot, in the 
city of Waterloo; I dug down four feet, three by three and a 
half; I screwed the point into the gas pipe ; I had a fence post I laid 
across the top of the pipe, and drove with a sledge on top of that ; 
I drove it down about seventeen feet, then [ put the pump on, and 
the well was complete, and we pumped water out of it. 

X Q. 21. When did you make the last well prior to that, and who 
for? 

A. Well, I forget the date; it was for the Illinois Central Rail- 
road Company. 

186—16 
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X Q. 22. Please locate this well as near as you can, and state, if 
you can, if it was similar to the one last described. If not, describe 
how it was made? 

A. In Charles City, Floyd county, Iowa; well, we drove it a little 
different; that was all the difference. 

X Q. 23. State, if you please, when, where, and for whom you made 
the last well prior to the last one you described, and if it was made 

substantially the same as the last two. 
3938 A. I was working for the company about two years, but can- 
not recollect the order in which I put them in. 

X Q. 24. About how many wells did you make for the Illinois 
Central of that kind? 

A. I can think of but five at present. 

X Q. 25. Who did you make the last well for prior to making the 
one for Mrs. Vaughn, leaving out those you made for the Illinois Cen- 
tral? Locate it, give the date as near as you can, and state if it was 
made substantially the same as the one you made for Mrs. Vaughn. 

A. It has been about three years that I put any down, except for 
Mrs. Vaughn and the company, and I cannot remember who for. 

X Q. 26. Have you any books of account, memorandum, or data 
by which you can furnish information as to the wells you have put 
down that you have testified to in your direct examination ? 

A. I have not. 

X Q. 27. State, then, if you can, please, for whom you have put 
down wells in East Waterloo other than the Vaughn well. 

A. Peter Rief, John Tynan, Merrill & Co., Thompson & Bro., S. 
A. Berroval, C.S. Blodgett, H. B. Giford, W. F. Starr, John Crone, 
W. J. Ackley. 

X Q.28. Were these wells that you have referred toas having 
2939 been put down in East Waterloo all made substantially in the 
same way as the Vaughn well? 

A. They were not all put down in the same way. 

X Q. 29. Please explain what the difference was—that is, any ma- 
terial difference. 

A. The difference was in a good many instances; I bored down 
to the water with an auger—with a three-inch auger—in place of 
driving ; that was all the difference. 

X Q. 30. In cases where you used the auger and bored to water 
did you do any driving or forcing of the tube that had the point 
on it? 

A. I did. 

X Q. 31. About how far did you force it below the surface of the 
water strata? 

A. Well, I would leave that to the person for whom I was putting 
in the well; from four to eight feet. 

X Q. 32. State for whom you made wells in Waterloo township ; 
give the names and location as near as you can, and state the kind 
of well, whether bored or driven, in each case. 

A. I don’t remember of — one in Waterloo township; I don’t 

3940 remember the name; it was eight or nine years ago; it is on 

the corner of Fifth St. and Commercial street, on southeast 
corner, at a brick house; it was a driven well. 
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X Q. 33. State now, if you please, for whom you made wells in 
Poyner township; give the location and kind of wells. 

A. I don’t remember of putting in but one in Poyner township 
successfully; his name was Carey; it is one mile north of city of 
Waterloo limits and seven miles east, I think; it was a driven well. 

: X Q. 34. State for whom you put in wells in Cedar Falls town- 
ship. 

A. I don’t remember the names; it was in 1868. 

X Q. 35. When did you put in the well for Thompson & Bro. in 
East Waterloo, and state how it was made. 

A. I am not positive about the date; I think it was in 1869; I 
would not be positive; [ think I bored down to the water and then 
forced the pipe down; I don’t remember how many feet; it was not 
less than four feet. 

X Q. 36. How late had you made any of these wells aside from 
the Vaughn well and the Illinois Central wells and the wells you 
have testified to in Black Hawk county ? 

A. Well, I don’t know of any others except what I have men- 

tioned. 
o941 X Q. 37. You stated in your direct examination that in some 
instances you used a reservoir or filter; now state, if you 
please, for whom you put in a well that you used this filter or reser- 
voir—that is, the last one. 

A. I believe the last one was for Mrs. Updike, in East Waterloo? 

X Q. 38. Now, state particularly, if you please, how you made 
that well ? 

A. We had a ten-inch auger that we used to bore down to the 
water; then we had an iron curb fastened together in sections with 
buckles ; then we had an eight-inch auger that we bored inside of 
the curbing, and we settled the curbing as we took the sand from 
the inside with this eight-ineh auger until we had a sufficient quan- 
tity of water; then we screwed the gas pipe into the top of the filter 
and lowered it down in the inside of the curbing; then we drew 
the curbing out and attached the pump to the top of the gas pipe ; 
then we threw the sand that we had taken out back and filled the 
hole up; that completed the well. 

X Q. 39. Why did you use this method in making that well in- 
stead of making it in the usual way ? 

A. Well, it was recommended to us for keeping out the quick- 

sand, out of the tube. 
3942 X Q. 40. Did you place this filter as far below the surface 
of the water-bearing strata as you usually place the screen 
point to other wells? 

A. Yes. 

X Q. 41. What was the object in putting back the dirt and filling 
up the hole? 

A. It was in order to stay the pipe, to keep it from swaying. 

X Q. 42. Are you familiar with the principles employed in ob- 
taining water from the earth as it is obtained by the use of driven 
wells ? 

A. Yes; I believe I understand the principle. 
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X Q. 48. Is there any difference in the principles employed in 
obtaining water by means of the well that you described with a filter 
in it or a well made by driving a tube with a point on it and a screen 
to the same depth ? 

A. I think the principle is the same. 


Adjourned to 1} o’clock p. m. 


And now, 1} o’clock p.m., pursuant to adjournment, all the par- 
ties are present. 


Testimony of A. R. Hiausmirn continued on cross-examina- 
tion: 


X Q. 44. Have you had any conversation with any one on the 
subject of your testimony before this examinor since the last ad- 
journment? 

A. There has been several questions asked me by different par- 

ties. 
3943 X Q. 45. Who has conversed with you aside from Col. 
Lake, and what was said on the subject ? 

A. The first one I had conversation with was Charles Warlich. 
He asked me how I thought the suit was going. I told him I could 
not tell him. I believe N. Becker spoke to me in regard to the suit. 
He asked me about the same question, how I thought the suit was 
going. J answered it was hard to tell. The next was 8. W. Feus- 
termaker. I think he asked me if they had got through with me 
yet as a witness; I told him they had not. I think I asked him 
then if he was a witness on the case; he said he was; I think he 
said he was summoned in regard to one well that was put down at 
Independence in 1861. 

; “e Q. 46. What year was it you put in the reservoir for Mrs. Up- 
like? 

A. That was in 1870 or 1871; I would not be sure. 

X Q. 47. Were all the filtered wells which you made or helped to 
make made in about the same way as the one you described as hav- 
ing made for Mrs. Updike? 

A. They were not all made that way. 

X Q. 48. In what did they differ? 

A. They differed in size; the largest size was twenty-one inches 
in diameter; those were called filters for dug wells. We dug a hole 

three feet in diameter, drew the dirt out with buckets and 
3944 windlass until we obtained a sufficient quantity of water ; then 

we filled the hole with sand and gravel above the water line 
or water mark; then we threw the soil back and filled it within five 
feet of the surface; then we attached the pump, and the well was 
com pleted. | 

X Q. 49. During the time you were engaged in making wells did 
you make any by driving a tube in the bottom of open or dug 
wells ? 

A. I can’t remember of any at present by driving or forcing. 
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X Q. 50. Did you make any wells during that time in the bottom 
of open or dug wells? If you have, describe the manner of making 
them. 

A. Well, I put down this ten-inch curb, took the sand from the 
inside of the curb with an auger, and settled the curb until we had 
a sufficient quantity of water; then we screwed the gas pipe into the 
top of the filter; then we low ered the filter in the inside of the curb 
to the bottom of the well ; then we threw the sand that we had taken 
out back and drew out the curb, attached the pump, and the well 
was completed. 

X Q. 51. About how far below the top line of the water-bearing 
stratum did this filter set when the well was completed ? 

A. — about four feet from the top of the filter to the water 

ine. 
3945 X Q. 52. About how many of this kind of wells have you 
made since the spring of 1871—I mean filtered wells ? 

A. Well, I should not say that I have put in over ten of that 
kind. 

X Q. 53. About how many driven and other kind- of bored wells 
in which you forced the tube in the bottom, as you have described, 
have you made since the spring of 1871? State as nearly as you 
can. 

A. That is pretty hard to get at; I have not kept any record; I- 
would be safe to say between fifty and one hundred. 

X Q. 54. Do you know the defendant in this action ? 

A. Yes; I know him. 

X Q. 55. Have you put in a driven well or any kind of a well for 
either George Leland or Andrew Thompson during the years you 
state you put down wells in your direct examination ? 

A. I never put one down for Leland of any kind; I put one down 
for Thompson & Bro.; I drove one and dug two or three for Thomp- 
son & Bro.; the one I drove for Thompson & Bro. I bored to water 
and then drove into the water- bearing stratum; it is the same well 
I testified about before. 

X Q. 56. Have you ever obtained a license for any of these parties 
for whom you have made wells or for yourself to put them in from 

any person or persons? 
0946 A. I have not. 


Cross-exam ination rests. 


Redirect: 


R. D. Q. 1. Is the principle by which you get water from the earth 
in a driven well any different than the principle by which you get 
it from an open dug well, by the use of a pump? 

ae:5 choc say not; it is the suction of the pump that draws the 
water from either. 

R. D. Q. 2. Did you ever make a well by driving down an iron 
rod until it was projected into the water in the earth, then withdraw- 
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ing the same and inserting into the hole thus made an iron tube, 
and attaching a pump to the top? 
A. No, sir; I think not. 
(Signed) A. R. HIGHSMITH. 


Subscribed and sworn to by the above-named A. R. Highsmith 
before me and in my presence this 21st day of April, 1880. 
(Signed) I. H. KUHNS, 
Notary Public. 


3947 S. W. FeNsTERMAKER, being produced, cautioned, and 
sworn, testified as follows: 


Q. 1. What is your name, age, place of residence, and occupation ? 

A. 8S. W. Feustermaker; my age is fifty-five years; reside in East 
Waterloo township, Black Hawk county, lowa; my occupation at 
present is a carpet weaver. 

Q. 2. How long have you resided in Black Hawk county, Iowa? 

A. Since 1860. 

Q. 3. What has been your business since you came to Iowa ? 

A. Farmer, the fort part; then I went into the army in 1863; came 
back in 1866; kept store two years in Jessup, in Buchanan county ; 
then moved to Waterloo, in Black Hawk county, in 1868. 

Q. 4. Did you knew or see a well that was made by driving a tube 
into the ground and attaching a pump to it? 

A. Yes, sir. 

Q.5. When and where did you see such a well ? 

A. In 1861, on the west side of the river, at Independence, in 
Buchanan county, Iowa. 

Q. 6. Describe the well; state how it looked. 
3948 A. It was drove down into the ground; a pump attached to 
it; it was an fron pump; there was no hole ee into the 
ground ; it was drove right from the top; I guess they did not stick 
it down; though T don’t know; [I did not see it drove; I pumped 
water out of the pump myself. 

Q. 7. What was the appearance above the pipe as to whether a 
hole had been dug before the pipe was put in’ 

A. It was not any dug 

Q. 8. How many times did you see this well? 

A, Once. 

Q. 9. Did you see any one else pump water from it? 

A. Yes, sir. 

Q. 10. Who and about how many persons ? 

A. The only one I knew of at the time was John Darr, who went 
down with me; I suppose there was a couple hundred men around 
there — folks. 

Q. 11. Did you see a large number of persons use that well to get 
water the day you saw it? 

A. Yes, sir. 

(©. 12. How was the water as to being abundant ? 

A. It seemed there was plenty water in it. 

Q. 18. What was the quality of the water? 
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A. Nice and clean. 
Q. 14. How long did you remain in that vicinity and see the well 
used that day? 
A. About one hour. 
3949 Q. 15. Was it used pretty constantly during that time ? 
A. Yes, sir. 


Direct rests. 


Cross-examination : 


X Q. 1. Who have you talked with about what — would testify to 
in this case besides Col. Lake? 

A. No one to-day. I talked with Andrew Thompson about that 
well about a year ago. He spoke to me at one time since, and said 
I would have to be a witness on that drive pump at Independence 
yet. 

X Q. 2. Were you subpeenaed here to testify ? 

A. Yes, sir. 

X Q. 3. Have you a driven well on which you have not paid the 
royalty ? 

A. I have a well, but it wasn’t drove. 

X Q. 4. Who made it? 

. Smith—the one who lives near the foundry. 

X Q. 5. How is it made? 

A. It is bored down with an auger; then they put the pipe down 
into it, and pump attached to it, and pumped the water out. 

X Q. 6. Did you see it made? 

A. Yes, sir. 

X Q. 7. Was the pipe forced down below where they bored 

to? 
3950 A. No, sir. 
X Q. 8 What kind of a point had it? 

A. The same as all these drive wells have with a screen on it. 

X Q. 9. Do you now swear that this point did not go below the 
water-bearing strata or into it? 

A. They bored down into the water until they came on blue clay. 

The question was repeated, 

A. Yes,sir; it did go into the water-bearing strata and through it. 

X Q. 10. Who owned this first well that you say you saw in LS61 
in Independence ? 

A. I don’t know. 

X Q. 11. Who made it? 

A. I can’t tell. 

X Q. 12. You swear it was driven in, do you? 

A. Yes, sir. 

X Q. 13. Did you ever see it before the time you have testified to? 

A. No, sir. 
3951 X Q. 14. Were there parties making it at that time? 
A. No, sir. 
X Q. 15. Was the well all completed ? 
A. Yes, sir. 


. 
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X Q. 16. Did you see it made,and do you. know of your own know!l- 
edge that this tube was driven right down from the top, or do you 
merely guess at it? 

A. I did not see it made; I know from my own knowledge it was 
driven right down from the top. 

X Q. 17. What was going on at the time you saw this well—that 
is, What was the occasion of so many persons being present ? 

A. It was a circus there at that time. 

X Q. 18. Was this well a great curiosity at that time ? 

A. Yes, sir. 

X Q. 19. When did you see the next well of that kind, and where ? 

A. I guess the next one I saw here at Waterloo in 1866. 

X Q. 20. What circus was it that was at Independence the day that 
you saw that well? 

A. They called it the Barnum show or circus. 

X Q. 21. Did you see any well the next day after that anywhere ? 

A. No, sir. 

X Q. 22. When did you see the next well after that day of any 

kind ? 
3952 A. The next day, in Barclay, Black Hawk county. 
X Q. 23. How was that well made? 

A. That was dug down into the ground. 

X Q. 24. What kind of a pump did it have? 

A. A wooden pump. 

X Q. 25. When did you see the next well after that day with an 
iron pump in it? 

A. I cannot tell. 

X Q. 26. Where were. you living at the time you saw this first 
one? , 

A. In Barclay, Black Hawk county, Iowa. 

X Q. 27. Were you ever at a circus at Independence since that day? 

A. No, sir. 

X Q. 28. Were you ever ata circus before that time at Inde- 
pendence ? 

A. No, sir. 

X Q. 29. How come you to remember so distinctly about that 
well? Is it because your memory is so good ? 

A. It was the second year I came into the State of Iowa. 

‘X Q. 30. Can you give any different answer as to how you came 
to remember this well? 

A. No, sir. 
3953 X Q. 31. Howis it, then, that you remember this particular 
well and can’t remember when you next saw a well with an 
iron pump to it? 

A. Because it was a curiosity to me. 

X Q. 32. Can you tell when you saw the first balloon go up? 

A. I never saw one go up. 

X Q. 33. When did you see the first steam engine? 

A. When I was twelve years old. 

X Q. 34. What kind of a season was it the year that you saw this 
well; was it wet or dry? 


a 
~ 


r¢ 


t # 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1489 


A. It was dry. 

X Q. 35. Did you go to Independence frequently during 1861 and 
1862? 

A. No, sir. 

Cross-examination rests. 


(Signed) S. W. FENSTERMAKER. 


Subseribed and sworn to by the above-named 8. W. Fenstermaker 
before me and in my presence this 21st day of April, 1880. 
[SEAL. ] (Signed) I. H. KUHNS, 
Notary Public. 


3954 Martin Rust, being produced and sworn on part of the 
defendant, testified as follows: 


Q. 1. What is your name, age, place of residence, and occupation ? 

A. Martin Rust; age, thirty-six years; residence, Waterloo, Lowa; 
occupation, a farmer. 

Q. 2. How long have you resided in Iowa? 

A. About twenty-eight years. 

Q. 3. Did you at any time see or know of a well made by driv- 
ing an iron tube into the ground and attaching a pump to the top 
of it? 

A. I see a well that they told me was a drive well. 

Q. 4. When and where did you see this well? 

A. In 1861, at Independence, Iowa. 

Q. 5. What time in 1861 was it that you saw it? 

A. In July, I think. 

(). 6. Where, in Independence, was the well? 

A. About one block west of the bridge, on the south side of the 


(). 7. Describe said well. 

A. Close to a big tree and close to what used to be occupied as a 
blacksmith shop. The well was an iron pump attached to an iron 
pipe; the pipe, they told me, was drove down into the ground, and 

the grass was not disturbed but very little around it. 
3955 Q. 8. Did you pump water from this well ? 
A. Yes, sir. 

Q. 9. Did you see others do so; if so, about how many ? 

A. I did; a dozen or two. 

Q. 10. How many times did you see this well? 

A. I saw it several times. 

Q. 11. Did you use the pump to pump water each time you saw it? 

A. I did not each time. 

Q. 12. How was the supply of water as to being abundant in the 
well ? 

A. It was abundant; the agent pumped and run quite a stream 
across the street-—what appeared to be the agent. 

Q. 13. What was the quality of the water? 

A. Pure and fresh. 

Q. 14. How long did this well remain there, to your knowledge? 

A. About one week. 

187—16 ° 
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Q. 15. Did you then know S. W. Fenstermaker? 
A. I did. 
Q. 16. Did you see him at Independence on any of the days that 
you saw this well ? 
A. I did at one time. 
3956 Q. 17. Did you see him at or near the well? 
A. I did not. 


Direct rests. 


Cross-examination: 


X Q. 1. Which side or in what direction from the big tree was 
this well? 

A. Northeast. 

X Q. 2. What kind of a looking man was this agent? 

A. A medium-sized man; a light beard, black-colored, darkish 
hair. I don’t know his name. 

X Q. 3. State,as near as you can, what he said to you during that 
interview. 

A. He told me how the well was put down and how he got the 
water and made inquiry as to what the show was as to drive wells 
up the river. I told him there would be a good show at Littleton ; 
somebody told him it was rock bottom; that he could not do any- 
thing; they had to drill. 

X Q. 4. Where did you reside at this time? 

A. Close to Littleton, in Perry township, Buchanan county, Iowa; 
ten miles from Independence. 

X Q. 5. What business were you engaged in at that time? 

—. I was hauling lumber. 

X Q. 6. When did you engage in that business ? 

A. The first load I drawed the first time I seen the well. 

X Q. 7. Is that the only data by which you can tell when you en- 
gaged in the lumber business ? 

A. No, sir; itis not. 
3957 X Q. 8. Give any other data you have. 

A. We had a wide-awake party down there that evening for 
volunteers for Lee’s company. 

X Q. 9. How do you fix the date of that party ? 

A. I went down because I wanted to enlist. 

X Q. 10. Did you enlist ? 

A. Not that day, sir. 

X Q. 11. When did you enlist, if at all? . 

A. I enlisted about ten days afterwards—I cannot tell the date ; 
it was about ten days afterwards—and then got a thirty days’ fur- 
lough to stay at home. 

X Q. 12. Ten days after what? 

A. I said about ten days after—after I hauled the first load of 
lumber; I had ten loads to haul and I hauled one load per day. 

X Q. 13. Where did you haul this lumber from ? 

A. From Independence. 

X Q. 14. Where to? 
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—. Perry township. 

X Q. 15. Whose lumber was it and who did you haul it for? 

A. It was father’s lumber and I hauled it to father. 

X Q. 16. What kind of lumber was it ? 

A. Lumber for a house; it was pine lumber. 

X Q. 17. Who did your father obtain it of, what is your father’s 
name, and who built the houte ? 

A. I think it was Wisegar & Co.; my father’s name is Joseph 
Rust; Jacob Frey built the house. 

X Q.18. How do you remember seeing 8. W. Fenstermaker ; 
3958 what is it that makes you remember seeing him at that time 
particularly ? | 

A. I remember seeing him at a show down there. 

X Q. 19. What was there connected with — interview with him 
sors impresses your seeing him on that day on your mind particu- 
arly ? 

A. Because he was a deacon of a church and attended shows. 

X Q. 20. Was there any building being erected near to where you 
saw this well? 

A. Not to my recollection ; there was a little box house built that 
season close to the blacksmith shop on the west side before I went to 
the army. 

X Q. 21. Did this agent claim to have a patent on the kind of 
well you saw and did he propose to sell the territory or the right to 
use or put down wells ? 

A. He did not; he wanted to put down wells. 

X Q. 22. Are you interested in the result of this suit? 

A. Not any. 

X Q. 23. Have you a driven or bored well upon which the royalty 
has not been paid? 

A. Not that I know of. 

X Q. 24. Have you heard considerable discussion within the last 
year and a half on the driven-well subject? 

A. I did. 

X Q. 25. Do you know of considerable opposition tothe collection 
of the royalty ? 

A. I do not. 
3959 X Q. 26. Do you know of an organization or do you belong 
to one having for its object the prevention of the collection of 
royalties and defending suits brought therefor? 

A. Ihave heard of one in Waterloo; [ never attended it and never 
belonged to it. 

X Q. 27. Give the date, as near as you can, that you left Iowa for 
the army. 

A. I think it was in August of 1861. 

X Q. 28. What company and regiment did you go in? 

A. Company “ B,” Fourth lowa Cavalry. 

X Q. 29. Where was the company when you first joined it? 

A. The company was quartered at Mt. Pleasant, in this State; I 
entered at Independence. 
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X Q. 30. Who was captain of the Co. ? 
A. Capt. Porter at that time. 


Cross-examination rests. 


Redirect : 
Q. 1. Was it the same year that Capt. Lee raised his company 
that you saw this well? 


A. Yes, sir. 
(Signed) MARTIN RUST. 


Subscribed and sworn to by the above-named Martin Rust before 
me and in my presence this 21st day of April, 1880. 
[ SEAL. | (Signed) I. H. KUHNS, 
Notary Public. 


Adjourned to April 22nd, 1880, at 83 o’clock a. m. 


3960 And now, to wit, April 22nd, 1S80—S} o’clock a. m.—met 
pursuant to adjournment, all the parties present. 


J. E. Trexier, being produced, sworn, and examined on the part 
of the defendant, testified as follows, viz: 


Q. 1. Are you the same J. E. Trexler that was examined at Inde- 
pendence, Iowa, in February or March last, on the subject of driven 
wells? 

A. Yes. 

Q. 2. In your examination at that time the examiner wrote out 
that you said that the parties who put in the well you then described 
tied a point onto the tube before driving it. Is that what you said 
or intended tosay? If not, now state what you did intend to say as 
to the point on the tube before it was driven. 

A. I did not say that the point was tied in or anything of that 
kind. I noticed that there was a point on the tube, but how it was 
put on I don’t know. 

Q. 3. You said something at that time about there being holes in 
the tube above the point. Will you now state what you did say or 

intended to say as to your knowledge of the holes in that tube? 
o961 A. I don’t think that I said that I seen holes in it, but I said 

that there must be holes in it or else the water could not get 
in; it was across the street from where I[ lived, from where I seen it, 
that the well was put in. 

Q. 4. Was this well put in before you moved onto the east side of 
the river at Independence, Iowa ? 

A. Yes, sir. 


Direct rests. 
Cross-examilnation: 


X Q. 1. Then you did not see any holes in this pipe? 
A. I don’t know that I did; no, sir. 
(Signed) J. Ek. TREXLER. 
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Subscribed and sworn to by J. E. Trexler before me and in my 
presence this 22nd day of April, 1880. 


[SKAL. | (Signed) J. H. KUHNS, 
Notary Public. 
3962 THomAs Dosson, being produced, sworn, and examined, 


testified as follows: 


Q. 1. What is your name, age, place of residence, and occupation ? 

A. My name is Thomas Dobson ; my residence is East Waterloo 
township, Black Hawk county, Iowa : I am forty-four years old, 
and my occupation is farmer. 

Q. 2. Are you the same Thomas Dobson that was examined in 
regard to the driven-well cases in January, 1880? 

A. Yes, sir. 

Q. 3. Can you now tell what is the date you put down the two 
wells you then testified to ? 

A. I put down one in the fall of 1868 and the other in the spring 
of 1869—I think in May, 1869. 

Q. 4. Before you put down those wells had you seen other wells 
of u similar character put in? 

A. Yes, sir; I had s seen other wells that were in—I did not see 
them put in. 

Q. 5. When and where did you see the first well of that character 
that you now remember of? 

A. I could not state when—it was some time before that—on the 
west side of the Cedar river in Waterloo, Iowa, in front of the Sher- 
man House—now called the Central House. ” 

Q. 6. State, as nearly as you can, how long before you had 
3963 your first well put in it was that you saw this well in front of 
the Sherman oues 

A. I should think it was five or six years; it must have been 
along in war time, anyway 

Q. 7. What was said at the time about the manner in which this 
well that you saw in front of the Sherman House was put down? 

A. I recollect they said it was put down in a very short time and 
was driven down into the ground; I went to see it and got a drink 
of it; it was quite a curiosity. 

Q. 8. From the appearance of this well, what would be your opin- 
ion as to how the tube was put down ? 

A. I should think it was put down as they told me; it was driven 
down into the ground: there was’ no digging around that I could 
see ; the ground seemed to be all solid around it. 

Q. 9. After that time did you see or hear of this kind of wells 
frequently up to the time that you had yours put in? 

A. Yes, sir. 


Direct rests, 


3964 Cross-examination : 


X Q. 1. Are you a defendant in an action brought by the com- 
plainants 1 in this suit to recover royalty on a driven well ? 
A. Yes, sir; I have been sued by them. 
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XN Q. 2. Are you or have you been a member of an organization 
in this county having for its object the opposing of the collection of 
royalties on driven wells ? 

A. Yes, sir. 

X Q. 3. You state in your direct examination that you had seen 
other wells similar to the one you put down prior to the time you 

mut down your wells, as testified to. Now, do you know of your own 
seasier werd unything about how those wells were constructed ? 

A. I have no real knowledge how they were constructed; I did 
not see them put down, 

X Q. 4. How do you fix the date of the putting down of your 
wells? 

A. I fix the date by the time I bought my place; I bought my 
place on the 30th of Nov., 1867,and the next fall after that I put 
down the first well and the next spring I put down the other one. 


Cross-examination rests. 


3965 tedirect : 


Q. 1. Did these wells that you saw resemble in appearance those 
that you made? 
A. What I could see of them looked very much like mine. 
(Signed) THOS. DOBSON. 


Subscribed and sworn to by the above-named Thomas Dobson be- 


fore me and in my presence this 22nd day of April, 1880. 
[SEAL. | (Signed) I. H. KUHNS, 
Notary Public. 


3966 Grorce LeLanp, being produced, sworn, and examined, 
testified as follows : 

Q. 1. Are you the same George Leland that was examined in these 
driven-well cases in January, 1880, on part of the complainants ? 

A. I am. 

Q. 2. Before the time that you put in your wells, as testified to 
then, did you ever see or hear of that kind of a well? 

A. Yes, sir. 

Q. 3. State when and where you saw the first one that you now 
remem ber. 

A. It is either thirteen or fourteen years ago this fall, at the fair 
ground at Cedar City, Black Hawk county, lowa. 

Q. 4. State what you saw of that well; describe it fully. 

A. The man that put it down was Elijah Balcomb, of Waterloo, 
Iowa, to see how quick he could put itdown. In half an hour from 
the time he got the material there he had the water. They had a 
gas pipe with a perforated point, drove it down until they come to 
water, and attached a pitcher pump. 

Q. 5. How deep did they drive it? State as nearly as you 

can. 
3967 A. Well, in that vicinity about from fifteen to eighteen feet 
we get to water. 
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A, 6. Did you see the gas pipe before he drove it? If so, state, as 
nearly as you remember, how long it was. 

A, T saw it; Tean’t remember the length ; from fieen to eighteen 
feet, I should think, 

Q. 7. Hlow long was this well used ? 

A. Only through the fair; 2 or 3 days. 

Q. 8. Did you see or hear of this kind of wells frequently from 
that time to the time you put in your first well? 


A. l did. 
Direct rests. 


Cross-examination : 


X Q. 1. Are you the defendant in this action ? 

A. Iam. 

X Q. 2. Are you or have you been a member of an organization 
in this county whose object it is to prevent or oppose the collection 
of royalties on driven wells? 

A. Iam. 

X Q. 3. State as near as you can the number of members com- 
posing this organization. 

A. I have not seen the list for considerable over a year ; seventy- 

five to one hundred, I should think; perhaps more. 
3968-3977 X Q. 4. Do you know anything about how the wells 

were constructed that you say you saw prior to the time 
that you made your wells, except the one you saw in the fair 
grounds ; I mean, do you know of your own knowledge? 

A. Yes, sir. 

X Q 5. Explain then, please, briefly what you know of their con- 
struction. 

A. Because I saw them in every hardware store—the material ; it 
is gas pipe, with a perforated point; there is only one way to make 
them in this soil, and that is how I know about it. 


Cross-examination rests, 
Redirect : 
R. D. Q. 1. Had you seen any of these wells made besides the one 
made on the fair grounds before you made yours? 


A. I did; I could not state that I saw more than one. 
(Signed) GEO. LELAND. 


Subscribed and sworn to by the above-named George Leland be- 


fore me and in my presence this 22nd day of April, 1880. 
[SEAL. | (Signed) I. H. KUHNS, 
Notary Public. 


Defendant now gives notice that he now closes the taking of tes- 
timony in this place at this time. 


(End.:) W. D. Andrews e¢ al. vs. George Leland. epee of A. 
Butterfield et al. Filed Oct. 19,1880. E. R. Mason, clerk. 
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3978 Orrick OF Irnvinc H. PALMER, 
CorTLAND VILLAGE, CortTLAND Co., N. Y. 
1.30 o'clock p. m.—Convened pursuant to adjournment. 
Complainants appear by George L. Waters, Esq., of counsel; de- 
fendant appears by Irving H. Palmer, Esq., of counsel. 


J. D. F. Wootston, being called for defendant and cautioned and 
sworn to tell the truth, the whole truth, and nothing but the truth, 
testified as follows: 


oo79 Q. 1. What is your name, age, occupation, and place of 
residence ? 

A. My name is J. D. F. Woolston ; my age is 46 years; I am a 
farmer and reside in Preble, N. Y. 

Q. 2. Are you also a surveyor and a civil engineer ? 

A. Lam asurveyor; notacivil engineer; I studied civil engineer- 
ing when at school, but never practised it. 

Q. 35. What positions of public trust have you held, Mr. Woolston, 
in the town of Preble, Cortland Co., N. Y.? 

A. Justice of the peace and supervisor for two terms. 

Q. 4. How long have you resided in the town of Preble? 

A. 46 vears. 

Q. 5. Did you know Wm. E. Tallman in his lifetime, & from 1858 
to 1864 was he your neighbor ? 

A. Ile was my neighbor for a number of years; commencing, I 
think, as early as LSoS. On reflection, I think it was prior to that. 

Q. 6. Do you remember that Wm. E. Tallman obtained 
SYSd water for the stock on his farm in Preble by means of a wind- 
mill operating a pump? 

A, I do, 

Q. 7. Did you also obtain water by a windmill afer Mr. Wm, E, 
Tallman had erected his windmill? . 

A, My father did. UT was living with my father at that time, He 

owned the premises. 
SOs Q.S. Did you go to the spot where Tallman’s windmill 
was erected and examine the pump operated by it and the 
machinery by which water was raised before the windmill was 
erected on your father’s premises as you have stated; and, if so, for 
what purpose did you do so? 

A, I went and looked at it—it was before we had a windmill—to 
investigate it and learn all we could about windmills, because my 
father wanted to purchase one for the purpose of pumping water. 

Q. 9. Did you observe the pump attached to Mr. Tallman’s wind- 
mill? If so, describe its location and arrangement, and whether it 
was in the well or outside of it. 

A. I did observe the pump; it was down near the bottom of the 
well. I should think it was a brass or copper pump, the cylinder 
part of it, and located near the center of the well; it might have been 

a little north of the center of the well. 
3982 Q. 10. Did you observe by what means the water was cun- 
ducted from the pump, and into what receptacle the same 
was discharged? If so, please state. 


me 
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A. It was conducted through a lead pipe into a large cistern or 
reservoir made of stone and lime, situated a little to the west of the 
well on a slight rise of ground. I suppose the object was to water 
two adjacent lots. I think the discharge pipe was about a half-inch 
lead pipe, inside diameter; I judged from seeing the outside of the 
pipe. 

Q. 11. Was there any other pump used in connection with this 
well besides the one attached to the windmill ? 

A. Not to my knowledge when I was there. 

Q. 12. Was there a ladder by means of which one could go into 
and come out of the well? If so, please describe the location and 
arrangement of the same. 

A. There was; it was of cleats nailed on a standard and 

3983 stood upright in the well; on reflection, the cleats were fast- 

ened to the standard; I do not know whether by nails or 
screws. | 

Q. 13. Did the pitman or connecting rod which operated the 
pump pass through the covering over the well? Please describe the 
same. 

A. I could not say about that; there was not much covering on 
the well when I there; just some loose plank. 


Direct examination closed at 2.30 o’clock p. m. 


Cross-examination : 


C, Q. 14. Have you ever been sworn as a witness on behalf of the 
defendant in this case before; if so, when and before what notary? 
A. Twas sworn about a year ago, and defendant's counsel has told 
me that it was in this case and before Edward S, More. 
Sus C. Q. 15. And since being so sworn have you resided con- 
tinuouly in Preble? 

A. T have. 

C. Q. 16. You stated, in answer taquestion 17, that your father at 
one time erected a windmill on his premises. Where were these 
premises located, with reference to the windmill of Wm. E. Tall- 
man? 

A. The windmill that we had put up was in our barn-yard, which 
was about three-quarters of a mile north and east of Mr. Tallman’s 
windmill; it may be a little more or less. 

C. Q. 17. When did you erect this windmill in your father’s barn- 
yard ? 

A. The 18th day of October, 1861. 

C. Q. 18. When did you visit the windmill of Wm. E. Tallman to 
examine its construction, as you have described in your direct ex- 
amination ? 

A. Some time prior to the erection of ours. I should judge about 
in the year 1860. 

C. Q. 19. Can you not be more definite as to the time than this? 

A. I cannot. 
3985 C. Q. 20. Can you tell what season of the year it was? 
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A. I think it was spring or fall, but I cannot tell which ; accord- 
ing to the best of iny recollection it was in the spring of 1860. 

C. Q. 21. Do you know who then oocupied the farm where the 
Tallman windmill was? 

A. I think Mr. Tallman did, but cannot state positively. 

C. Q. 22. Was the windmill then in running order? 

A. I think it was. 

C, Q. 23. Did you then see it in operation ? 
think it was not running at the time I was there. 
3, Q. 24. Was this the only occasion on which you visited this 
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A. I think not. I have been to see it several times before we 
erected ours. 

C. Q. 25. And did you on each of the occasions make careful 
observation of its construction ? 

A. Somewhat. 

C. Q. 26. Previously to the time when you went to exam- 

3986 ine it for the purpose of observing its construction in order 

to get information to enable you te erect the windmill on 

your father’s premises had your intention ever been especially called 
to this Tallman well? 

A. I had seen the mill and had heard about it, but I think I had 
never examined it at the well. 

C. Q. 27. Do you know when the Tallman windmill was erected ? 

A. I do not know just when; no, sir. 

C. Q. 28. Was that the first windmill erected in your section of 
the country to your knowledge? 

A. It was. 

C. Q. 29. When you examined the construction of the pump in 
this well, state whether or not you went down into the well; I 
mean the Tallman well. 

A. I did not; my whole examination was from the surface. 

C. Q. 30. Was any one present with you at that time? 

A. No, sir. 

C. Q. 31. What kind of a well was this? 
3987 A. It was dug and stoned up. 
C, Q. 32. About how deep was it? 

A. According to the best of my recollection it was about twelve 
feet deep down to the water. I did not measure it, except by my 
eye: 

C. Q. 33. Did you measure the depth of the water? 

A. I did not. 

C. Q. 34. Was the pump all above the surface of the water ? 

A. Yes, sir; just above the surface of the water. 

C. Q. 35. What conducted the water into the pump from the bot- 
tom ? 

A. I do not know. 

C. Q. 36. Did you observe anything below the bottom of the cyl- 

inder attached to it? 
3988 A. I did not. 
C. Q. 37. Then you do not know by what means the water 
was conducted into the cylinder, do you? 
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A. I do not. 
C. Q. 38. Did you observe any iron pipe there—I mean below the 
cylinder? 


A. I did not. 

C. Q. 39. Did you observe any pipe there in any place, except the 
lead pipe you have mentioned ? 

A. I did not. 

C. Q. 40. How far from the Tallman well did you reside? 

A. About three-quarters of a mile. 

C. Q. 41. Were you well acquainted with Wm. E. Tallman, and 
did you frequently see him ? 

A. I was and did. 

©. Q. 42. Did you ever talk with him in relation to this windmill 
and pump? 

A. I have; I helped to take the windmill out of the box at the 
depot when it came there. 

C. Q. 48. Can you tell when this was that you thus helped 

him ? 
3989 A. Well, I believe that it was in the latter part of June or 
fore part of July, 1859. 

C. Q. 44. Did he then tell you what he was going to do with the 
windmill ? 

A. I understood that it was for pumping water at the well I have 
mentioned in the back lot. 

C. Q. 45. Do you know how what are termed driven wells are 
constructed ? 

A. Yes; I have seen them and helped drive them. 

C. Q. 46. When did you first hear of a driven well being con- 
structed ? 

A. Well, sir, I could not say definitely, but, according to the best 
of my recollection, it was some time during the war of 1861. It 
seems to me since you asked the question that I heard something 
about Colonel Green’s putting one down on the fair ground, but I 
am not positive; I might have heard of it before, but, to the best of 

my recollection, it was about that time. 
3990 C. Q. 47. When was the first, if ever, that you heard the 
claim made that a driven well was constructed by driving 
an iron pipe into the bottom of this Tallman well where the wind- 
mill was? 

A. I cannot say definitely, but several years ago Mr. Moses T. 
Tallman and I had a talk about it; it was before I knew of any 
litigation here. 

C. Q. 48. And was that the first that you ever heard the claim 
made that a pipe was driven into the bottom of this well? 

A. Yes,sir; that is the first that I remember of. 

C. Q. 49. Please to state, as nearly as you can, when this conversa- 
tion was,and was it before or after the death of Wm. E. Tall- 

man? 
oud 1 A. It was several years ago and long before the death of 
Wim. E. Tallman; it was after the war of the rebellion, I 
should say. 
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C Q. 50. Previously to this talk with Moses T. Tallman, that you 
have mentioned, had you ever heard Wm. E. Tallman say anything 
about an iron pipe or any pipe being driven into the bottom of 
that well? 

A. I do not remember of hearing him. 

C. Q. 51. Up to the time that you had this conversation with Mo- 
ses T. Tallman, after the close of the war, did you ever see or hear of 
anything connected with the construction or operation of this Tall- 
man well other than that it was an ordinary dug and stoned well 

from which the water was drawn by the windmill and pump 
3992 which you have described ? 
A. Up tothe time that I had this talk with Mr. M. T. Tall- 
man I do not now remember that I did. 

C. Q. 52. Wasthis ladder which you have mentioned in the well 
when you examined the pumpas you have stated ? 

A. Yes, sir. 

C. Q. 538. Did you construct or erect the windmill in your barn- 
yard after the same model as the Tallman windmill ? 

A. No, sir. 

C. Q. 54. Where was the pump in your well? 

A. Near the bottom. 

C. Q. 55. What conducted the water into the cylinder of the 

ump? 

A. I could not say; Ido not remember the construction of the 
pump below the cylinder. 

C. Q. 56. At the Tallman well when you examined it as 
3993 you have stated was there more than one pump there at that 
time ? 

A. There was not. 

C. Q. 57. Will you swear positively that there was not a hand 
pump there not operated by the windmill ? 

A. There was none that I saw—none in the well. 

C. Q. SS. Was there any pipe in the well except the lead pipe 
which vou have mentioned which conducted the water to the reser 
voir and ran upwards from the water to the surface of the ground? 

A. There was not. 

C. Q, SO. Did vou ever visit the well ata Ome when there was a 
pump at the well aside from the one operated by the windmill? 

A. Never, in my remembrance. 

C. Q. GO. Will you swear that the pump operated by the wind- 
mill was not at one time operated above the covering of the well? 

A. I will not, sir. I do not know what was done when I was not 

there. 
3994 C. Q. 61. On how many occasions will you swear positively 
that you visited this Tallman well during the time that the 
windmill was in working order? 

A. I could not give any specified number. I visited it several 
times. 

C. Q. 62. About how many times? 

A. I could not give any definite number. I visited it a few times. 


Cross-examination closed at 4.20 o’clock p. m. 
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Redirect examination: 


R. D. Q. 63. In your answer to cross-question 23 you say the 
windmill was not in operation at the time you viewed it. Was 
there sufficient wind at that time to move it? 

A. I think not. 

R. D. Q. 64. In your answer to cross-question 31 you say the well 
was dug and stoned up. Do you mean by that anything more than 

that was all that appeared or was observable? 
3995 A. That was all that 1 observed, as far as the construction 
of the well was concerned. 

R. D. Q. 65. May there not have been an iron pipe, perforated at 
the lower end so as to admit water, driven into the bottom of the 
dug well so as to form a driven well within the dug well, to which 
the pump operated by the windmill was attached ? 

A. There might have been; I could not say how the pump was 
constructed below the cylinder, but suppose there must have been 
some kind of a pipe there, 

R. D. Q. 66. In your answer to cross-question 32 you estimate the 
distance from the surface of the ground to the water in the well at 

about twelve feet. Was the occasion mentioned in that an- 
3996 swer in the spring of 1860 and the same occasion mentioned 
in cross-question 20? 

A. The time referred to was when I gave the depth of the well. 

t. D. Q. 67. Did Wm. E. Tallman, prior to his death, say to you 
in substance that this well became drv; that he drove a pipe in the 
bottom of it and attached a pump, and did he ask you to look up 
the data on the freight books of the 8., B. & N. Y. R. R. Co. as toa 
bundle of gas pipe? 

A. He did tell me the well became dry; he told me he 

3997 drove a pipe in the bottom of the well and attached a pump, 

and he asked me to look up the data on the freight books 

concerning a bundle of gas pipe and as to when the windmill 

arrived. On reflection, I do not remember that he asked me to look 

up the data concerning the gas pipe, or that he told me that he at- 
tached a pump to the pipe in the bottem of the well, 


The witness here states that he does not like the way in which 


the question is asked, and requests that the different questions 
theremn be put separately. 


R. D. Q. 6S. Did Wm. E. Tallman, prior to his death, say to you 
in substance that this well became dry ? 
3998 A. He did. 
R. D. Q. 69. What else did he state in that conversation ? 

A. He stated that he drove a piece of gas pipe in the bottom of 
the well, and that he wanted I should look up the dates on the freight 
books in the depot at Preble to see if I dould learn when the wind- 
mill arrived and write him. He was in a hurry, and was just going 
to the depot to take the train. 

R. D. Q. 70. Did you, in pursuance of his request, examine the 
freight books at the depot and ascertain the date? 
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A. I ascertained the date that there was a box came that I sup- 
posed contained the windmill. 

R. D. Q. 71. Did you write him what you had ascertained from 
the freight books? 


Redirect examination closed at 5.25 o’clock p. m. 


3999 Recross-examination: 


R. C. Q. 72. When did this conversation which you mention in 
your answer to R. D. Q. 67 occur? 

A. In the fall before Mr. Wm. E. Tallman died. 

R. C. Q. 73. Was it after the litigation over the driven-well patent 
had begun? 

A. I am not positive, but I think it was. 

R. C. Q. 74. Was that the first time that Wm. E. Tallman ever 
made a claim or stated to you that he had driven a pipe in the 
ene of this well ? 

A. That was the first time that I now reneutiien of. 

R. C. Q. 75. That was subsequent, was it not, to the time when 
Moses T. Tallman made a claim that the pipe was driven in the 
bottom of this well, as you have testified on your cross-examination ? 

A. It was. 

R. C. Q. 76. Will you swear positively that on that occasion, 
4000 when Wm. E. Tallman was in a hurry to take the train, that 
he stated to vou that he had driven a pipe in the bottom of 

that well ? 

A. He did. 

R. C. Q. 77. Give that conversation just as it occurred as nearly 
as you are able, using his language in the first person. 

A. I cannot give it just as it occurred. 

R. C. Q. 78. Question repeated. 

A. The substance of the conversation was that his well became 
dry; that he drove a piece of gas pipe in the bottom of the well, and 
he requested me to examine the freight books to see if I could ascer- 
tain when the windmill arrived. I cannot repeat the exact lan- 
guage of the conversation. 

R. C. Q. 79. You say you wrote to Mr. Wm. E. Tallman; did he 
reply by letter ? 

A. I do not remember. 

R.'C. Q. 80. About how long a time did this conversation take ? 

A. I do not think it exceeded ten minutes; perhaps not over five 
it was very short. 

C. Q. 81. To whom did you first relate this conversa- 
tion” 
4001 & 4002 A. I do not now remember. 


Recross-examination closed at 5.45 o'clock p. m. 


Examination of this witness closed. 


(Signed) J. D. F. WOOLSTON. 
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Subscribed and sworn before me this 6th day of April, 1881. 
[L. s.] (Signed) M. STANLEY BIERCE, 
Notary Puolie. 


4003 Perry 8S. Haynes, being called for the defendant and cau- 
tioned and sworn to tell the truth, the whole truth, and noth- 
ing but the truth, testified as follows: 


Q. 1. What is your name, age, occupation, and place of residence? 
A. My name is Perry 8. Haynes; aged 34 years; my occupa- 
4004 tion is farming,and my place of residence is Preble, Cortland 
Co., N. Y 

Q. 2. How long have you resided in Preble? 

A. 24 years. 

Q. 3. Do you know Thomas J. Getman ? 

A. I do. 

Q. 4. For how long have you known him? 

A. For 15 years or more. 

Q. 5. How frequently have you met him during the last three 


years ? 


A. Quite frequently. 

Q. 6. Have you heard him speak of the Tallman, well at which a 
windmill was erected; if so, how frequently have you heard him 
speak of it? 

A. I have heard him speak of it, but how frequently I am unable 
to state. 

Q. 7. Have you heard him say that he knew enough to defeat or 
overthrow Green’s well patent or send it to hell or the devil, if he 

had a mind to tell it, or anything of that import? 
4005 A. I have. 

Q. 8 Have you heard Thomas J. Getman state that he had 
received twenty dollars, or about twenty dollars, from the complain- 
ants, and that he had not been sworn yet, or language to that effect? 

A. I have. 

Q. 9. Did vou at one time hear Thomas J. Getman say that the 
pipe used in the construction of the well operated by the windmill 
was driven in the bottom of the dug well and that he helped drive 
it, or that in substance or effect ? 

A. I have heard him say that he helped drive the pipe in the 
Wm. E. Tallman well. 


Direct examination closed at 2.30 o’clock p. m. 


Cross-examination: 


C. Q. 10. Where in the town of Preble do you live? 
4006 A. In the western part of the town, on lot 76. 
C. Q. 11. On what road ? 
A. On the west road, leading from Preble to Bennett Hollow. 
C. Q. 12. Which side of the road ? 
A. West side of the road. 
C. Q. 13. Who are your nearest neighbors on the north? 
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A. Cornelieus Vandenburgh, on the same side of the road. 

C. Q. 14. Who are your nearest neighbors on the south ? 

A. Corwin Cummings, on the east side of the road, on the corner 
leading to Preble. 

C. Q. 15. How far do you live from the hotel in Preble ? 

A. 1 could not tell. 

C. Q. 16. About how far? 

A. About a mile and a quarter or a litile more. 

C. Q. 17. Do you know where Thomas J. Getman lives ? 

A. I do. 

C. Q. 18. Where does he live? 

A. He lives in the town of Preble. 

4007 C.Q. 19. Where in the town of Preble? 

A. In the central part. 

C. Q. 20. Is that as near as you can tell where he lives? 

A. He lives near the mills. 

C. Q. 21. Is that as near as you can tell where he lives ? 

A. I should think that was near enough. 

C. Q. 22. Question repeated ? 

A. I could tell nearer by looking at the map of the town. 

C. Q. 23. Is that as near as you can tell without looking at the 
map? 

A. I should say that he lived on lot 87, as near as I can judge from 
memory of the location of his house. 

C. Q. 24. Have you now described as nearly as you can where 
Thomas J. Getman lives ? 

A. I could tell the road and the surroundings of his place so that 
it would be a better guide for a stranger than the description before. 

C. Q. 25. Please to state where Thomas J. Getman lives. 
4008 A. In the town of Preble. 

C. Q. 26. Is that as near as you can tell where he lives? If 
not, please to state definitely where he lives, so that [ may know 
the location of his house; or if you do not know where he lives 
please to be frank enough to say so. 

A. Ido know where he lives; it is the first house north of Elijah 
Stanton’s mill-yard, in the town of Preble, on the west side of the 
road known as the old plank road. 

C. Q. 27. How far does he live from your house ? 

A. Three miles, or a little more, by the road. 

C. Q. 28. You live northwest of Preble village and Getman lives 
southeast. Is not this so? 

A. It is. 

C. Q. 29. Do vou know where the well which you have mentioned 

on your direct examination as the Tallman well was located? 
4009 A. I do. 

C. Q.30. Where? 

A. It is located on the property which, I suppose, is now owned 
by the Hiscock heirs; they occupy it anyway. It was formerly 
owned by Wm. E. Tallman. I should say the well was about three- 
quarters of a mile southerly from Preble village. The distances I 
have given are all guess-work with me. The Hiscocks traded the 


bd 
— 


i¢@ 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1505 


property with Mr. Stanton, and who the devil it belongs to now I 
do not know. 


4010 C. Q. 31. Please to finish the answer you were making when 
interrupted by defendant’s counsel. 
4011 A. I should guess the well was fifty or sixty rods east from 


the main road; I have never measured it or seen it meas- 

ured. 

C. Q. 32. Are you married or single, and if you are how long 
have you been married ? 

A. Lam; married 13 years the 12th day of last November. 

C. Q. 33. Do you reside upon a farm now? 

A. I do. 

C. Q. 54. Are you the owner of it? 

A. I am not. 

C. Q. 35. Who is? 

A. My father. 

C. Q. 36. Do you live with your father ? 


C. Q. 37. Are you a freeholder ? 
A. I am not. 
4012 C. Q. 38. Have you ever been ? 
A. I have not. 
C. Q. 39. How long have you lived with your father? 
A. Between 34 and 35 years. 
©. Q. 40. Do you mean ever since you was born, and that you 
never lived away from him? 
A. There has been times, a month at a time, that he has been 
away; but my home has been at the old homestead. 
C. Q. 41. Where have you spent the most of your time since you 
became of age? 
A. In the town of Preble? 
C.Q. 42. At what point in the town of Preble when not at home? 
A. About three years I was “ sparking.” 
C. Q. 48. All the time? If so, where? 
A. Not all the while. 
C. Q. 44. Question 42 repeated. 
A. At different places. 
C. Q. 45. Please name the principal places. 
A. I have been in the village at the hotel and stores and 
4013 at private houses, also, through the town. 
CU. Q. 46. How much of your time at the hotel and how 
much at the stores? 
A. I could not tell. 
C. Q. 47. Tell as nearly as you can. 
A. Well, there was a portion of my time at the hotel and a por- 
tion at the stores and a portion at private houses and other places. 
C. Q. 48. Your answer is very indefinite. Please to answer ques- 
tion 46 more definitely. 
A. It is a question that I am unable to answer. 
C. Q. 49. Can you not give any estimate on the time? 
A. My time at such places never has been limited by any one. 
189—16 
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C. Q. 50. Do you mean by your last answer that you have spent 
an unlimited amount of time at these places ? 

A. I do not. 

C. Q. 51. What do you mean, then ? 

A. I mean exactly what my answer was. 
4014 C. Q. 52. Then you did not answer my question and I re- 
peat it. Can you not give any estimate of the time spent by 
you at the hotel and at the stores? I do not ask for the exact time, 
but for your best judgment; please to answer it without evasion. 

A. When I frequented such places I spent from ten seconds to 
five hours, as my business or nitheation demanded. 

C. Q. 538. Have you ever had any business in the hotel? I mean 
business connected with the running of the hotel. 

A. I do not know as a day’s work which the landlord employed 
me to do would be business connected with the running of the 
hotel. 

C. Q. 54. Do you mean that you have been employed to work by 
the day at the hotel; and, if so, for how long a time have you been 
thus employed ? 

A. I have been employed by the day—a single day at a time—by 
different landlords. 

C. Q. 55. Doing what? 
4015 A. Drawing and packing ice and filling ice-houses. 

C. Q. 56. And is that the only capacity in which you have 
been employed at the hotel by the different landlords ? 

A. I do not remember of doing any other work for a landlord in 
Preble or elsewhere. 

C. Q. 57. What has been your business at the hotel in Preble, 
aside from the times when you have been filling ice-houses ? 

A. I merely stopped there to pass away the time. 

C. Q. 58. Is it not a fact that for the last 14 years you have spent 
most of your waking hours at the hotels, thus passing away your 
time ? 

A. No, sir. . 

C. Q. 59. Please to give an estimate, as nearly as you are able, of 
the time you have thus passed away at the hotel. 

A. I could not accurately make any such estimate, as there has 

been month- at a time when I have not even seen the hotel, 
4016 and an estimate for fourteen or fifteen years of a man’s life I 
think is more than any man can do. 

C. Q.60. What has been your business at the stores which you 
say you have frequented ? 

A. I have been to buy groceries and supplies that were sent for 
by the family. 

C. Q. 61. And is that all ? 

A. For the general gossip and visits, as you might say, which 
country stores have to contend with. 

C. Q. 62. You say that aside from the time when you were filling 
the ice-houses at the hotel you stopped there to pass away the time. 
Please to state briefly what means you employed to pass away the 
time. 
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A. Sitting around the stove, smoking a cigar, and occasionally 
taking a glass of beer or sometimes something stronger. 

C. Q. 63. And on such occasions would you engage in “ the gen- 
eral gussip” the same as you did at the stores? 

A. It has not been shown that there was any gossip at the 

hotel. 
4017 C. Q. 64. Your remark is quite truthful, but 1t does not an- 
swer my question. I therefore repeat question 65. 

A. I answer the same as before. 

C. Q. 65. Do you refuse to answer my question any differently 
than you have? 

A. Until complainants’ counsel shall show that there was gossip 
at the hotel. I shall insist upon the aforesaid answer as being suffi- 
cient. 

C. Q. 66. Question 63 repeated. 

A. I answer the same as before. 

C. Q. 67. Do you refuse to answer differently ? Please answer 


yes or no. 
A. No. 


C. Q. 68. Please to answer, then. 

Question 65 repeated. 

A. | would. 

C. Q. 69. Why did you so hesitate to answer the question ? 

A. I did not consider that the counsel had got it in proper form 

to be answered. 
4018 C. Q. 70. For what reason ? 
A. He had failed to show that any gossip had existed in 
the hotel. 

C. Q. 71. I will endeavor now to show by you the missing proof 
which has troubled you. Is it not true that those who frequented 
the hotels engaged in general gossip? 

A. Well, it is. 

C. Q. 72. And was not this general gossip enlivened by the gos- 
sippers “ occasionally taking a glass of beer or sometimes something 
stronger,” as you have testified, and thus becoming intoxicated or 
partially so? 

A. I do not know that it was. 

C. Q. 73. Do you know whether it was or not? 

A. I could not tell whether it was or not. 
4019 C. Q. 74. Did the gossippers at times become wholly or 
partly intoxicated by partaking of the beer or “ something 
stronger,” as you have testified that they would ? 

A. Some of them that frequented the hotel would take a glass of 
ale or something stronger, if asked, and some of them would not. 

©. Q. 75. You have not answered my question. Please to do so. 

A. As all of the gossippers were not beer-takers or “ something 
stronger,” I am not able to answer your question. 

C. Q. 76. Did such of the gossippers as were “ beer-takers” or 
“something stronger” become wholly or partly intoxicated at 
times ? 

A. Not knowing how far a man has got to be before you would 


1508 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


call him intoxicated, I am unable to answer your question. I 
never have seen any but what were able to walk away and attend 
to their own affairs. 

C. Q. 77. I will permit you to be your own judge, not doubting 

your ability, as to “ how far a man has got to be” before he 
4020 is intoxicated, and again repeat question 76. 

A. Being a man who does sometimes indulge in a glass of 
beer or “something stronger,” I consider myself incompetent to 
answer the question as to when a man is intoxicated. 

C. Q. 78. Do you mean by your last answer that you “ indulge” to 
that extent that you cannot tell whether a man is drunk or sober? 

A. I mean by my last answer that I cannot tell when a man 
passes from sobriety to intoxication. 

C. Q. 79. Mr. Haynes, you seem to try to evade my questions. I 
now repeat question 76 and ask of you to answer the question with- 
out evasion. 

Question 76 repeated. 

A. I deny the charge of evasion and claim that I have answered 
the question as it has been asked. 

C. Q. 80. In your first answer to question 76 you stated, “I am 
unable to answer your question.” In your next answer you said, “ I 

consider myself incompetent to answer the question.” In 
4021 your next answer you stated in substance that you could not 

tell when a man passed from sobriety to intoxication. You 
now claim that you have answered my question. I have repeated 
the substance of your answers to show that you have not fairly 
answered my question, and I again repeat question 76. 


A. I claim to answer as before that I was not put on the stand to 


answer when a man passed from sobriety to intoxication. 
4022 C. Q. 81. Question 76 repeated. 

A. I shall have to answer the question as I did before. I 
am a “beer-taker” and am incapable of discriminating between so- 
briety and intoxication. 

C. Q. 82. Is that the best that you can answer that question ? 

A. I might answer it differently if the question was put dif- 
ferently. 

C. Q. 83. Do you not understand the question ? 

A. I have thought that I did. 

C. Q. 84. I desire, Mr. Haynes, to treat you entirely fair, but it 
seems to me that you have not answered my question and that you 
intentionally evade it, but that there may be no doubt but what you 
understand it I will, at your suggestion, put the question “ differ- 
ently.” You have testified that you in company with others used 
to congregate at the hotel and engage “in general gossip” and in 
“occasionally taking beer or something stronger.” Now, I ask of 
you did such of the gossippers as were “ beer-takers or something 

stronger” become wholly or partially intoxicated ? 
4023 A. I deny the charge of evasion and will answer the ques- 
tion that some of the gossippers that frequented the hotel 
have got what I would consider too much. 
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C. Q. 85. And do you include your own name among those men- 
tioned in your last answer? 

A. I never saw a man yet that in his own eyes was intoxicated or 
drunk. I do not include my own name among the nuraber men- 
tioned in my last answer. _ 

C. Q. 86. We are now about to adjourn. Will you please to re- 
frain from talking with the defendant’s counsel or with his sympa- 
thizer and adviser, John W. Suggett, Esq., as to any of the matters 
which you have testified to or as to any matters connected with Mr. 
Getman or the Tallman well until you are again present for further 
cross-examination ? 

A. The witness is ready to go on with his examination. 

C. Q. 87. Question 86 repeated. 
4024 A. I am ready to proceed with the examination. I have 
not been sworn not to hold any consultation with any man. 

C. Q. 88. Question 86 repeated. Please to answer whether you 
will or will not refrain, as requested, and do not evade my question 
further. 

A. If this is customary I will acquiesce in the request of com- 
plainants’ counsel. 

C. Q. 89. Please to answer the question without attaching any 
condition as to whether you will or will not refrain, as requested in 
question 86. 

A. I will comply with the counsel’s request. 


Proceedings herein adjourned, at 6.05 o’clock p. m., until Saturday, 
April 9th, 1881, at 9 o’clock a. m., at this place. 


SATURDAY, April 9th, 1881—9 o’clock a. m. 


Convened pursuant to adjournment. 
4025 Present: As before. 


Cross-examination of the witness, Perry S. HAYNgs, resumed: 


C. Q. 90. You have testified, on your direct examination, to cer- 
tain statements which you claim to have heard Thomas J. Getman 
make. Were such statements made in conversation between you 
and him ? 

A. They were. 

C. Q. 91. Were all of the statements which you have related on 
your direct made at one time? 

A. They were not. 

C. Q. 92. At how many times? 

A. I cannot tell how many statements I have made on my direct. 

C. Q. 93. Question 92 repeated. 

A. Two or three different conversations, I should think, and some 

of the statements I have heard him make more than once. 
4026 C. Q. 94. When was the first conversation in regard to it ? 
A. I could not tell how long ago. 

C. Q. 95. About how long ago? 

A. About the time the driven-well question first came up. 

C. Q. 96. Do you mean about the time when Colonel Green first 
invented the well, in 1861? 
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A. I do not. 
C. Q. 97. When do you mean, then? 
A. It was at the time that some of them were being sued who had 
refused to pay royalty; the first ones that I ever heard were sued. 
©. Q. 98. Please state the time as definitely as you ean. 
A. It was two or three years ago this month that I remember 
of having a conversation with Thomas J. Getman. 
4027 C. Q. 97. Was that the first conversation that you had with 
with Mr. Getman with reference to the matters to which you 
have here testified ? 
A. I could not say whether it was or not. 
C. Q. 100. Was it the first that you remember? 
A. It was. 
©.Q. 101. Where did it occur? 
A. We were going fishing and we were on the road with a wagon. 
He was riding with me. 
C. Q. 102. Where from and where to? 
A. We had started from his house and were going up above the 
swamp, wading in the creek, in the spring of the year, for suckers. 
C. Q. 103. How far did you go with a wagon? 
A. About two miles and a half from his house. 
C. Q. 104. Which conversation occurred then? 
A. The one in which he said that he and Tallman knew enough 
about the drove well to defeat the Green patent, or that in substance, 
and that he helped drive the pipe. 
4028 C. Q. 105. How did the conversation come up? What was 
first said ? 
A. I could not tell. 
C. Q. 106. Give the first that you remember. 
A. I do not know that I remember anything particular about the 
conversation, only the statements that he made. 
C. Q. 107. Give the exact words of his statements. 
A. I eannot give the exact words. 
C. Q. 108. Give them as nearly as you can, putting yourself in his 
place and using his language. 
A. Ido not know that I could answer the question any nearer 
than I have already. 
C. Q. 109. Why not? 
A. I have used the words as near as I could. 
C. Q. 110. Is it true that your memory is a little at fault as to the 
words of the conversation ? 
A. I could not use the exact words that he used. 
C. Q. 111. Why? 
A. Well, it would — hard for any man to repeat a sentence that 
another man has repeated; it is for me, I know. 
4029 C. Q. 112. Do you remember the exact words ? 
A. I do not. 
©. Q. 113. Do you remember all that was said on the subject ? 
A. No. 
C. Q. 114. Then there is a portion of the conversation at that time 


which you have not given, is there ? 


— ee eee — 


—4- = 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1511 


A. There is. 

C. Q. 115. And what that portion was or how it modified the state- 
ments that you have made you cannot tell, can you? 

A. I can tell what some of the conversation was about, but cannot 
repeat his words. 

C. Q. 116. You have stated that you have given all of this conver- 
sation that you remember, and that you cannot remember all that 
was said on the subject. 1 now repeat to you question 115, and ask 
of you to reply yes or no. 

Question 115 repeated. 

A. I did not swear that there was any portion of the conversation 

concerning the well that I did not remember; the conversa- 
4030 tion was not all in regard to the well. 

C. Q. 117. Did you not swear, in answer to question 113, 
that you did not remember all that was said on the subject of the 
well? 

A. I did not understand the question, No. 113, aright. I thought 
that you meant the whole conversation which we had in riding about 
two miles and a half. 

C. Q. 118. Now, let us have no misunderstanding. Do you re- 
member al! the conversation which you had with Mr. Getman at 
that time on the subject of the Tallman well? Please answer yes 
or no. 

A. No; I do not think I do. 

C. Q. 119. Then you think, do you, that there is a portion of the 
conversation with Mr. Getman at that time on the subject of the 
Tallman well that you have not given and cannot give? 

A. I can give more. 

C. Q. 120. Can you give it all? Please answer yes or no. 
4031 A. I do not think I can. 

C. Q. 121. Can you tell how that portion which you cannot 
give modified or affected the conversation which you have given ? 
Please answer yes or no. 

A. No. 

C. Q. 122. Please commence at the beginning of the conversation 
on that subject and give all that you remember that was said by 
either you or him on the subject of the Tallman well. 

A. I do not know that I can give it as it was conversed at that 
time, but I will give the substance of the conversation, as near as | 
can. I spoke about some one being sued—who it was I forget—and 
Getman said that he thought it was a humbug or a damned hum- 
bug, or to that effect, and that he and Tallman knew enough to kill 
the Green patent, or to that effect, and then he spoke about his hav- 
ing helped drive the pipe, and he went on then and gave a descrip- 

tion of this well, which I will give, as near as I can. This 
4032 well where the pipe was drove was first dug in the spring of 

the year and stoned up with the intention of taking it up 
towards fall and digging it deeper, which was done, and then that 
the water in the well was not sufficient for the stock, and which he 
afterwards got — this pipe which he had put down still deeper. I 
asked the question if this pipe furnished all the water that was 
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needed, and he said it did. He told who fixed the pipe—George 
Way—and he told where he lived himself at the time, but I have 
forgotten where it was, and that he worked for Tallman by the 
month and who else worked there by the month—one of the Moore 
boys, | think. That was in 1859, the last year that Wm. E. Tallman 
farmed it in the town of Preble; that Hezekiah Klock took the place 
next year. Iam not trying to give his words, but am giving 
4033 the substance of the conversation, as near as I can. I do not 
know that I could tell anything more. 

C. Q. 128. You say that you “ spoke about some one being sued.” 
Do you mean that you spoke about some one being sued for in- 
fringement of the Green patent on the driven well ? 

A. For refusing to pay the royalty on the Green patent. 

©. Q. 124. Was it some resident of the town of Preble? 

A. I do not remember whether it was or not. 

C. Q. 125. Was it some one you knew? 

A. It was at the time, but I have forgotten who it was or where 
he lived. 

C. Q. 126. You say he said “that he and Tallman knew enough 
to kill the Green patent, or to that effect.” Did he say what part he 
knew and what.part Tallman knew? Please answer yes or no. 

A. Yes. 

C. Q. 127. What part did he say he knew? 

A. He said he knew all about it. 

C. Q. 128. What part did he say Tallman knew? 
4034 A. I do not think that he said Tallman knew any desig- 
nated part. 
'. Q. 129. Did he tell you how he drove the pipe ? 

A. I do not think he did. 

C. Q. 189. Did he tell you how it was driven? 

A. Only that it was driven in the old well—that is all. 

C,Q. 131. Was that all he said about the pipe being driven—* that 
it was driven in the old well?” 

A. That and that he helped drive it. 

C. Q. 132. Were these his words: “The pipe was driven in the old 
well and I helped drive it?” 

A. That is the substance as near as I can quote his words. 

C. Q. 183. And is that all he said about the pipe? 

A. I do not remember of his saying anything more. 

©. Q. 1384. You say that he told you that the well was put down 
in the spring of the year and stoned up “ with the intention of 
taking it up towards fall.” Is this so? 


oc 


A. It is. 
4035 C. Q. 185. And did he say that it was the intention in the 


spring to drive the pipe in the fall” 
A. Lle did not. 
C. Q. 136. Did he say that the pipe was put in at the time when 
the well was dug deeper in the fall? 
A. He did not. 
C. Q. 137. Low long after it was dug deeper, did he say, before it 
was put in? 


rd 
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A. He did not say how long. 

C. Q. 138. Did he say when the pipe was put in? 

A. He said the same fall. 

C. Q. 139. Did he tell you what the pipe was attached to? 
A. He told what drew the water attached to the windmill. 
C. Q. 140. Question repeated. 

A. I think he did. 

C. Q. 141. What did he say it was attached to? 

A. To the windmill. 

C. Q. 142. Did he say how it was attached to the windmill? 

A. I do not think he did. 

C. Q. 143. Did he tell you how long it was? I mean the pipe? 

A. I do not think he did. 
4036 C. Q. 144. Did he tell you how many feet it was driven into 
the earth? 

A. I think not. 

C. Q. 155. Did he tell you where the pipe was got? 

A. | think he did. 

C. Q. 156. Where? 

A. I am not sure, but I think he said that Tallman sent to Syra- 
cuse. 

C. Q. 157. Did he tell you what kind of a pump pumped the 
water ? 

A. I think not. 

C. Q. 158. He told you that the windmill was over the well, did 
he not? 

A. I do not know that he said that. 

C. Q. 159. Where did you understand from his conversation that 
the windmill was? 

A. I do not know that there was anything in the conversation 
about the situation of the windmill any more than that they drawed 
water from the well by wind—a windmill. 

C. @. 160. You did not understand from that conversation, did 
you, anything about how far the pipe was driven into the earth? 

A. I did not. 
4037 C. Q. 161. Then, from that conversation, you cannot say, 
can you, that Mr. Getman said anything that would contra- 
dict the statement that the pipe was only driven into the earth far 
enough to steady it? Please answer yes or no. 

A. No. 

C. Q. 162. Question 86 repeated. 

A. I will. 


» 


12 o’CLOCK M. 

Proceedings adjourned until 1.30 o’clock p. m., at this place. 

1.30 o’cLocK P. M. 
Convened pursuant to adjournment. 
Present: As before. 
By mutual consent of counsel present, proceedings are adjourned 

until Monday, April 11th, 1881, at 10 o’clock a. m., at this place. 
190—16 
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4038 Monpay, April 11th, 1881—10 o'clock a. m. 
Convened pursuant to adjournment. 

Present: George L. Waters, Esq., for complainants ; Herbert Hunt- 
ington, Esq., for defendant. 

Defendant’s counsel states he appears in the place and stead of 
Irving H. Palmer, Esq.,and asks that the proceedings herein be held 
open for the arrival of Mr. Palmer by the 10.15 a. m. train. 

Proceedings held open. 

10.45 O'CLOCK A, M. 

Present: George L. Waters, Esq., for complainants; Irving H. 
Palmer, Esq., for defendant. 


Cross-examination of the witness, Perry S. Hayngs, resumed : 


4036 C. Q. 165. When was the next conversation which you had 
with Thomas J. Getman relative to the matters to which you 
have here testified on your direct examination ? 

A. 1 could not tell. 

C. Q. 164. Tell as nearly as you can. 

A. It was after the conversation which we had while going a 
fishing, but how long after I could not tell. 

C. Q. 165. Cannot you fix the time any more definitely than that ? 

A. Not as to the next conversation. 

©. Q. 166. Was it soon after the other ? 

A. There had not a great deal of time elapsed ; a few weeks per- 
haps. 

©. Q. 167. Where was it? 

A. I do not remember. 

C. Q. 168. Who was present? 

A. I could not say whether there was any one present or not. 

C. Q. 169. What season of the year was it? 

A. During the next summer after the first conversation. 

C. Q. 170. Can you remember what the conversation was ? 

A. I do not. 
4040 C. Q. 171. Do you mean by that that all you remember 
is that you had some talk about the Tallman well, but what 
it was you cannot tell ? 

A. I do. 

C. Q. 172. When was the next conversation that you had with 
him relative to these matters? 

A. I have heard him speak of the well at different times, but as 
to fixing the times and the dates I am unable to do so, up to a con- 
versation which we had this last winter. 

C. Q. 173. And can you give the conversation that occurred at 
any time except the one which vou have given when you went 
fishing and the one which you mention as having taken place last 
winter in your last answer ? 

A. I do not think I could. 

C. Q. 174. If you cannot give any other conversation than these 

two I will pass to the one which occurred last wiftter and 
4041 ask you when that conversation took place. 
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A. It was after the election in November, last fall, and before 
the first of January, 1881. 

C. Q. 175. Where was it? 

A. In Preble village. 

C. Q. 176. Where in Preble village? 

A. On the hotel premises. 

C. Q. 177. Where on the hotel premises ? 

A. There was some talk in the hotel bar-room, and more outside, 
between the hotel and the hotel shed. 

C. Q. 178. What were you doing there at the time? 

A. I had no particular business. 

C. Q. 179. Was it on one of those occasions that you have men- 
tioned when you were there as one of a group of “ gossippers and 
beer takers and something stronger ? ” 

A. I could not say as I had participated in gossip or beer taking 
that day. 

C. Q. 180. How about “something stronger ?” 

A. I should make the same answer to that. 

4042 C. Q. 181. You say that you cannot say as you had partici- 
pated that day in gossip, beer, &c. Can you say that you 
had not thus participated ? 

A. I cannot say whether I had or had not. 

C. Q. 182. Were you sober or otherwise ? 

A. To the best of my ability, I was sober. 

C. Q. 183. And do you make the last answer in view of the state- 
ment which you have already made, that you never saw a man ac- 
customed to drinking intoxicating liquors that could see he had 

himself taken too much ? 
4043 Question 183 withdrawn. 

C. Q. 184. Do you make your last answer in view of the 
statement which you have already made in answer to C. Q. 85, that 
you “never saw a man yet that in his own eyes was intoxicated or 
drunk?” Please answer yes or no. 

A. No. 

C. Q. 185. Please, then, to answer C. Q. 182,in view of the answer 
to C. Q. 85, which I will here read to you. 

Question 184 repeated. 

A. I think I was sober, and I was not accused by any one 
4044 of being intoxicated ; I do not remember of a taking a single 

drink of beer or “anything stronger” that day. 

C. Q. 186. Who was present and heard the conversation between 
you and Getman ? . 

A. I do not know that there was any one present to hear the 
whole of it. 

C. Q. 187. Was there any one present to hear any part of it ; and, 
if so, which part—that which took place in the hotel or that which 
took place between the hotel and the barn? 

A. There was at that part which took place between the hotel and 
the barn. 

C. Q. 188. No one was present at that in the hotel; is this so? 
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A. There might have been and might not. I could not 
4045 say as to that. I do not remember whether there was or not. 
C. Q. 189. How did the conversation arise In the hotel ? 

A. I could not tell exactly what started the conversation. 

C. Q. 190. What is the first of the conversation that you remember? 

A. I think that it was spoken of as being a big thing by some 
one—I do not know who—and that there was lots of money being 
spent over it. I mean the driven-well suit. 

C. Q. 191. What is the next thing that you remember, and who 
said it? I mean in the hotel. 

A. I think I spoke to Mr. Getman about his being a witness. He 
said that both sides wanted to swear him, and that either party did 
not dare put him on the stand, and that he had received about 
twenty dollars and had not been sworn. I do not remember of any- 
thing more being said in the hotel. 

C. Q. 192. Did he say from whom he received the twenty dol- 

lars ? 
4046 A, I do think he did at that time in the house. 
C. Q. 198. What next was done? 
A. I think both he and I started to go home. 
CQ. 194. Where did you go? 


A. We started and went out of the front door of the hotel. At. 


the front door I met my father, J. D. Haynes. We all moved to- 
wards the shed together after our horse or team or whatever we had. 
On the way my father spoke something to him about his being a 
witness on the driven-well suit, and he repeated the substance of the 
hotel conversation with me. 

C, Q. 195. Did Getman say anything further ? 

A. He told there which side he had received the money from. 

C, Q. 196. What did he say? 

A. The question was put, which side was he a witness on, and he 

suid on.the Andrews side, I think it was, or on the Green 
4047 side. I would not be certain which; and that they had paid 
him about twenty dollars and he bad not been sworn yet. 

C. Q. 197. He did not claim, did he, that they had paid him any 
money tn excess of regular fees for witnesses ? 

A. I do not think that he did. 

C. Q. 198. C. Q. 86 repeated. 

A. Yes. 

12 o'clock p. m.—Proceedings adjourned until 1.30 o’clock p. m., 
at this place. 

1.50 O'CLOCK P. M. 


Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of Perry 8. Haynes resumed : 
4048 C. Q. 199. Did Mr. Getman say whether or not he had re- 
ceived any: money from the defendants in the driven well 
? 
cases * 


A. He did not. 


a 


a 
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C. Q. 200. Have you now given on your cross-examination all 
that you can remember ever to have heard Mr. Getman say in re- 
gard to the Tallman well or in regard to having received any money 
from the complainants in this case? If not, please to give any con- 
versation in regard to those matters which you have not aires ady 
given. 

A. I think I have given all of the conversation that I can re- 
mem ber. 

C. Q. 201. To whom did you first repeat these conversations ? 

A. I could not tell. 

C. Q. 202. Do you know how it came to the knowledge of the de- 
fendants that you had heard these statements by Mr. Getman ? 

A. I do not. 

C. Q. 203. Did you ever inform any one before you were 
4049 subpeenaed that you had heard these statements ? 
A. I have. 

C. Q. 204. Who? 

A. Well, different ones; I have talked on the subject at home. 

C. Q. 205. Who? 

A. My family—my wife and children; my father and mother 
were present; there might or might not have been some neighbor 
present; I have mentioned it in the hotel; who was present I am 
unable to state; I have spoken with David QO. Crofoot, Moses T. 
Tallman, Dewitt C. Callen, Richard Egbertson, Calvin H. Haynes; 
that is all that I remember so that I could call their names. 

C. Q. 206. How many interviews have you had with Irving H. 
Palmer, Esq., upon the subject before you were put upon the stand? 

A. One. 

C. Q. 207. How many with John W. Suggett, Esq.? 

A. Not any. 

C. Q. 208. How many with John W. Suggeit since you were put 
upon the stand ? 

A. Not any. 


4050 Cross-examination closed, 2.05 o'clock p. m 


Redirect examination: 


R. D. Q. 209. Did Mr. Getman say in any of the conversations 
you have had with him that the pipe which he assisted to drive in 
the well in question was driven only far enough into the earth to 
steady it, or did he make any statement of that import or from which 
you derived that idea ? 

A. He never did. 


Redirect examination closed, 2.10 o’clock, p. m. 


4051 Examination of this witness closed. 
(Signed) PERRY S. HAYNES 


Subscribed and sworn before me this 11th day of April, 1831. 
[L. s.] (S’g’d) M. STANLEY BIERCE, 
Notary Public. 
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4052 1.30 o’CLOCK P. M. 
Present; Irving H. Palmer, Esq., for defendant; Joseph 
E. Eggleston, Esq. . for compl: ainants, 


Carvin H. Haynes, being called for the defendant and cautioned 
and sworn to tell the truth, “the whole truth, and nothing but the 
truth, testified as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is Calvin H. Haynes ss aged 58 years the 13th day of 
October last; I am a farmer, and reside in Spofford, Onondaga Co., 
me 

Q. 2. When did you remove from Preble, Cortland Co., N. Y., 
to Spofford ? 

A. The first day of April last. 

Q. 3. How long had you resided at Preble previous to your re- 
oral to Spofford? 

A. About eight years. 

Q. 4. Do you know Thomas J. Getman, of Preble ? 

A. I do. 


4053 Q. 5. How long and how intimately have you known him ? 

A. For the past eight years we have been intimately ac- 
quainted ; [ knew him before. but do not know just how long; I 
knew his father and the whole family. 

Q. 6. About how frequently have you met him during the last 
three vears ? 

A. Two or three times a week ; sometimes oftener. 

Q. 7. Have you heard Thomas J. Getman say anything about the 
Tallms an well near which a windmill was erected ? 

A. I have heard him speak of the Tallman well where the wind- 
mill was. 

Q. 8. Have you heard him say, in substance, that he knew enough 
to defeat or overthrow Green's driven-well patent and send it 

to hell or the devil if he had a mind to tell it, or anything of 
4054 that import? Please state what what you have heard him say 
on that subject. 

A. I heard him say that if tested the Tallman well would knock 
the prop out of Green’s patent and would knock the devil out of it, 
if tested, for this well was driven long before he obtained his patent, 
and he helped drive it. . 

Q. 9. Have you heard him say this, in substance, on more than 
one occasion? If so, about how many occasions? 

A. I could not state just how many occasions, but on a good many 
different occasions until within the last year; within the last year 
I have not heard him say so. 

Q. 10. If you remember anything further which Thomas J. 
4055 Getman said in your presence respecting this Tallman well 
please state it, or the substance of it,if you are unable to give 

the language. 

A. Well, “he said he dug the well and it became dry, and they took 
it up and dug it over, and it then dried again, and they then drove 
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this pipe, and that he helped drive it; I Co not now call to mind 
anything further. 

Q. 11. Have you ever said anything to Getman about his chang- 
ing his statements respecting this well? If so, please give the con- 
versation between Getman and yourself on that subject. 

A. I have talked with him about it and asked him why he did 
not talk as he did before; he said he did not deny but what the 

pipe was drove into the ground, but claimed that it was only 
4056 driven to steady the pipe, and he would get mad and call me 

a damned fool. I fl why the holes were in the pipe if it 
was to be driven into the ground. He said that he could not tell 
why that was, and that he would not say whether it was driven six 
inches or a foot, but claimed that it was only driven for the purpose 
of steadying the pipe. That is the substance of what I remember of 
the conversation at present. 

Q. 12. When for the first time, to your knowledge, did Mr. Getman 
claim the pipe was driven for the purpose of steadying it? 

A. Some time last fall, I think, but at what time or how early in 
the fall 1 do not remember; it was after he had been subpcenaed 
here last fall by the complainants; it was some two weeks after- 

wards—the first time afterwards that I saw him, at any rate. 
4057 Q. 18. Is it or is it not a fact that Mr. Getman changed his 

statements and story from what he had before related to you 
respecting the driving of the pipe in the Tallman well about the 
time he was subpenaed by the complainants last fall? 

A. I could not say that he did at that time; afterwards, when I 
had this conversation with him, he had changed it. 

Direct examination closed. 

2.40 o'CLOCK P.M. 
Cross-examination : 


C. Q. 14. Where in the town of Spafford do you reside? 
4058 A. Near a place called Shawville. 
C. Q. 15. In what part of the town of Spafford? 
A. Near the southeast corner, | think. 
C. Q. 16. How far is it from where you now reside to where the 
William E. Tallman well is located ? 
A. Near six miles. 
C. Q. 17. How large a farm is it that you live upon ? 
A. It is called a hundred and fifty acres. 
C. Q. 18. Do you own the farm ? 
A. No, sir. 
» Q. 19. Who does own the farm ? 
A. I suppose H. F. Kendal, of Syracuse, owns the farm. 
C. Q. 20. Do you occupy the farm under an arrangement with 
him ? 
4059 A. I do. 
C. Q. 21. Do you lease the farm of him ? 
A. Under certain conditions I do. 
C. Q. 22. Is the farm leased of him in your name? 
A. Yes, sir. 
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C. Q. 23. Is it a dairy farm ? 

A. Yes, sir. 

C. Q. 24. Do you own the stock upon the farm ? 

A. I do not own the dairy stock upon the farm. 

C. Q. 25. Who does own the stock upon the farm ? 

A. H. F. Kendal, I suppose. 

C. Q. 26. Do you own any of the stock or implements used upon 
the farm ? 


A. I do. 
C. Q. 27. What portion of it? 
4060 A. I own the farming tools and a pair of horses. 


C, Q. 28. Is there any incumbrance upon the horses and the 
farming tools that you own? 
A. A portion of them; ves, sir. 


C. Q. 29. Whereabouts in the town of Preble did you live before 
you went to Spatlord ? 


A. I lived about a quarter of a mile south of Preble village, a little . 


west of the main road, on what is now known as the George Pelton 
farm. 

C. Q. 30. How large a farm is that? 

A. Said to be one hundred and sixteen acres. 

C. Q. 31. How long did you live there? 

A One year. 

C. Q. 32. Did you own that farm? 
4061 A. I did not. 
C. Q. 33. By what arrangement did you occupy that farm ? 

A. I furnished one-half of the stock and one-half the seed grain 
and one-half the feed for stock, and had one-half the proceeds. 

C. Q. 34. Did you own one-half the stock upon that farm? 

A. I did not. |! hired a portion of it from my neighbors and 

owned two cows. 
4062 C. Q. 35. Where did you live before you moved upon the 
George Pelton farm, so called ? 

A. I lived on what was known as the Collyer-Van Hoesen farm. 

C. Q. 36. How far is that from Preble village. 

A. It is called one mile. 

C. Q. 37. In what direction from the village? 

A. Easterly direction. 

C. Q. 38. How long did you live upon that farm ? 

A. Three years. 

C. Q. 39. Did you own that farm ? 

A. I did not. 

C. Q. 40. Did you own the stock upon that farm? 

A. I did not. 

C. Q. 41. Of whom did you get the stock upon that farm? 

A. I rented it from C. C. Van Hoesen. 

C. Q. 42. Where did you live before ycu went upon that farm ? 

A. Preble village; in Mr. Doud’s house. I forget his given name. 

C. Q. 43. Did you rent the house of him? 

A. | did. 

C. Q. 44. How long did you live there? 
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4063 A. One year. 
C. Q. 45. What was your business when you lived there? 
A. I worked land and teamed it. 
C. Q. 46. Where did you live before you lived upon the Doud 
premises ? 
A. In Eben Daley’s house, in Preble village. 
C. Q. 47. How long did you live there? 
A. One year. 
C. Q. 48. Where did you live before you moved into Daley’s 
house ? 
A. I lived on what was known as the Ben. Merry farm when I 
moved onto it. 
C. Q. 49. In what direction and how far from Preble village was 
that? 
A. One mile west; it lay back from the main road. 
©. Q. 50. Did you own that farm? 
A. I aid not. 
C. Q. 51. Did you rent or lease it in your name? 
A. The first year I was there I rented it with Eben Daley; 
4064 that is eight years ago this spring. The next year it was sold 
and belonged to another man, and i worked it on shares. 
C. Q. 52. Where did you live before you moved onto the Ben. 
Merry farm ? | 
A. I lived in a place called Christian Hollow, on what was known 
as the Sniffen farm, 
C. Q. 53. In what) county is Christian Hollow ? 
A. Onondaga county. 
C. Q. 54. And how far from Preble village? 
A. The Sniffen farm is about ten miles or a little over. 
C. Q. 55. How long did you live upon that farm? 
A. One year. 
C. Q. 56. Did you own that farm ? 
A. I held a deed for that farm. 
C. Q. 57. How long did you own that farm ? 
A. Two years. 
C. Q. 58. Did you sell the farm ? 
A. I did. 
C. Q. 59. And gave a deed of it? 
A. I did. 
4065 C. Q. 60. Previous to eight years ago did you ever live in 
the town of Preble? 
A. Yes, sir. 
C. Q. 61. When before that did you live in the town of Preble? 
A. Fifteen years ago in March I moved to Preble, I think. 
C. Q. 62. Where did you move from when you moved to Preble? 
A. About a quarter of a mile this side of Cardiff. 
C. Q. 63. How far is that from Preble ” 
A. It is a little short of eleven miles—so called. 
C. Q. 64. Where did you move to when you moved into the town 


of Preble? 
191—16 
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A. I moved onto the Haynes farm, formerly known as the old 
Beeman farm. 
C. Q. 65. How long did you live on that farm? 
A. Three vears. 
C. Q. 66. Did you own the Beeman farm—so called ? 
A. I did not. 
C. Q. 67. Where did you go to when you left the Beeman farm— 
so called ? 
A. T moved into the Charlie Huntington house, about half 
4066) way betwixt Balimore and William NN. Ets’) known as the 
old Lace) house 
C. Q. GS. How far is that from Preble village? 
A, A little ever a mile and a half 
C. Q. G9, How long did you lve there? 
A, About one year. 
C. Q. 70. Did you own that place 
A. I did not. 
C. Q. 71. What was your business when you lived there? 
A. I bought sheep, lambs, & fat cattle. 
C. Q. 72. Where did you move to from there? 
A. On what is known as the Giant farm, in Cardiff, from which the 
Cardiff Giant was taken. 
C. Q. 73. Did you own that farm ? 
A. I held a deed for it. 
C. Q. 74. Was the deed given in your name? 
A. It was. 
C. Q. 75. How long did you live upon the Giant farm—so called ? 
A. Two years. 
C. Q. 76. How large a farm is it? 
4067 A. I could not tell the number of acres for certain. 
C. Q. 77. What year was it that you lived upon that farm ? 
A. Well, it is fifteen years ago this spring that I moved there, I 
think—yes, it is longer ago than that, come to think. (Witness 
here computes.) I went there in 1870, according to the best of my 
recollection. 
C. Q. 78. Is the Giant farm, so called, the farm from which the 
Cardiff Giant was taken ? 
A. It is. I saw the old critter taken out. 
—C.Q. 79. Was the Cardiff giant taken out of the farm before or 
after you lived there? 
A. It was taken out before I went there. 
C. Q. 80. Was you there when it was taken out? 
A. I was. 
C. Q. $1. Do you know David H. Hannum, of Homer ? 
A. l do. 
4068 C. Q. 82. Did you at one time have a conversation with 
him about the Cardiff Giant? 
A. I did. 
C. Q. 83. Did you tell him that you knew of its being buried up 
there or put up there? 
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A. I told him that I believed that it was buried there, or some- 
thing to that effect. 

C. Q. 84. Did you know about the time it was taken there? 

A. Well, no; [ did not know for certain. I saw the box which 
contained it go by. 

C. Q. 85. Did you help dig it out or do any digging in getting it 
from the ground ? ; 

A. I did not, 

CQ. S86. What was you doing up there when you first saw 

it? 
LOG9 A. Well, on Saturday [ gathered in a lot of sheep and 
lambs to make out a couple of carloads in the forenoon. In 
the aflernoon T went on to the Indian fair, This was on Saturday. 
Sunday morning, on my way to PYeble, | stopped and saw the “ pet- 
ritied body,” for the first time, called the Cardiff Giant. 

CU. Q. ST. At the me that you speak of that you saw the Cardiff 
Giant did you see two men with a team loaded with a large box, 
and have you since then stated to different persons that it contained 
the Cardiff Giant and was carried there to be buried, or what did 
you say about it? 

A. If the question is divided so that I can answer it I will do so. 
At the time I saw the Cardiff Giant I did not see two men with a 

box. I said that I believed that the box which I saw con- 
4070 tained the Cardiff Giant. On learning the history of it after- 

wards and on its being traced through on the railroad from 
Chicago down I believed that it contained the Cardiff Giant, and 
have said so to other people. 

C. Q. 88. Have you not stated to different persons that you knew 
when the Cardiff Giant was taken there; that two men with a team 
took it there and buried it, or that in substance? 

A. I have stated that I believed that two men and a four-horse 
team, with a big box, conveyed the Cardiff Giant down onto the 
Newell farm. 

C. Q. 89. The Newell farm is the Giant farm, so called, is it not? 

A. Yes, sir; it is. 

C. Q. 90. And is the farm that you occupied ? 

A. Yes’; I occupied the Giant farm at one time ; yes, sir. 

C. Q. 91. Did some parties from Syracuse call upon you at 
4071 one time in relation to burying a giant upon that farm ? 
4072 A. There was one man, who claimed to represent such 
parties for the purpose of putting down a female giant, inter- 
viewed me in Syracuse. 

C. Q. 92. Have you stated that you knew more about this Cardiff 
Giant than you would tell? 

A. I have. 

C. Q. 93. When you lived in Preble—during the last three vears 

that you lived there—how far did you live from Thomas 

4073 J. Getman? 
A. For two years previous to the last year it was less than 
half a mile, and last year it was about a mile and three-quarters 


around by the road. 
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C. Q. 94. Did you ever go to the so-called William E. Tallman 
well with him? 

A. Not that I remember of. 

C. Q. 95. Have you ever been to theso-called William E. Tallman 
well? 

A. I have. 

C. Q. 96. When did you go there for the first time ? 

A. In the fall of 1859—so said to be—in the fall of the camp- 
meeting. I believe it has been dated back to the camp-meeting. 

C. Q. 97. You lived then in the town of Preble, did you ? 

A. I did not. 

C. Q. 98. Where did you then reside ? 

A. Christian Hollow, or Nelly Valley. 

C.Q. 99. At that time did you know Thomas J. Getman ? 

A. I did. 
4074 ©. Q. 100. When was the first conversation had between 
you and Getman about this William E. Tallman well ? 

A. I think about three years ago. 

C, Q. 101. Where was the conversation had ? 

A. I could not locate where it was. 

C. Q. 102. Was the conversation had at that time which you have 
given upon your direct examination ? 

A. I think it was not. 

C. Q. 103. Will you say positively that it was not? 

A. I will say it was not in part; so far as the conversation run 
that he helped drive the pipe it was had at that time, but so far as 
it relates to what he now says about the pipe being driven merely 
to steady it it was not had at that time. 

C. Q. 104. Who was present at the time you had the first conver- 
sation with Thomas J. Getman about the William E. Tallman well? 

Please to state, if you remember. 
4075 A. I do not remember now that any one was. 
C. Q. 105. Will you say that there was no one present at 
that conversation but you and Mr. Getman ? 

A. I will say that there was not anybody that I remember. 

C. Q. 106. What. time of the day did that conversation take place. 
I mean the first conversation which you say you had with Mr. Get- 
man. 

A. I could not tell you, sir. 

C. Q. 107. What were you doing at the timethat you had the con- 
versation with Mr. Getman ? 

A. I could not tell you, sir. 

C. Q. 108. Is your memory good with regard to the conversation 
had between you and Mr. Getman at that time ? 

A. It is. 

C. Q. 109. What else was said between you and Mr. Getman at 
that time ? 

A. I do not remember anything in particular. 

C. Q. 110. What reply, if any, did you make to Mr. Get- 
4076 man when you had the conversation with him? I mean the 
conversation at the first time. 
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A. I do not now remember that I made any reply to it. 

C. Q. 111. How long were you together at that time? 

A. I could not tell you. 

C. Q. 112. When did you next hear him speak of the William E. 
Tallman well ? 

A. I could not tell at no certain time when I did next hear him 
speak of it. 

C. Q. 113. Can you tell any certain time when you did hear him 
speak of the William E. Tallman well; if so, when? 

A. I cannot give any particular date, but a year ago last fall, 
about the time they commenced collecting royalties, I think some 
parties in Preble were sued or threatened with suits; Squires was 
sued & Harvey Cummings; that called the agitation up in the 

minds of the people; it was talked over in the post office, 
4077 store, and in the street, and invariably I have heard him 
make this same remark; I mean the one which I have made 
on the direct examination—that it would knock the Green patent to 
the devil or anywhere else; different expressions he would give of 


- it; he would express himself differently according to his feelings— 


that the William E. Tallman well was ahead of them all and that 
he knew the man that punched the holes in the pipe—but the day 
or hour I could not say; I du not know whether Harvey Cummings 
was actually sued or not; the papers were sent in and he was com- 
pelled to pay costs. 

C. Q. 114. Can you tell any time or place when you had the con- 
versation which you have spoken of with Thomas J.Getman? Please 
to answer yes or no. 

A. Well, sir, I could not answer that just in that shape; 
4078 I cannot tell any time; I have heard him say this about 
Preble corners; that is where it was agitated at about that 

time, up at the village, evenings. 

C. Q. 115. Can you tell any place where you had the conversation 
with him about it? If so, please to designate the place. 

A. I do not think I could where I had a direct conversation with 
him; I have heard him tell the yarn at the village, but not where 
I had a direct conversation with him. 

C. Q. 116. Can you designate the place where he had the conver- 
sation with any other person which you have narrated ? 

A. I do not think I could any particular place. 

C. Q. 117. Can you name any other person that was present at the 
time of the conversation ? 

A. I do not think I could. 

C. Q. 118. Then you cannot designate the time nor the place nor 

the person to whom the conversation was addressed by Mr. 
4079 Getman, can you? 
A. I think not. 
The notary here reads C.Q. 118 and answer-to the witness. 
4080 The witness states that he supposed the question referred to 
others than himself, & answered it with that view. 


C. Q. 119. Is the last statement which you have given made by 
you upon the suggestion of the defendant’s counsel ? 
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A. I do not know hardly how to answer that. 

C. Q. 120. Previous to your making this statement did defend- 
ant’s counsel say to you that you had made a mistake ? 

A. He made a remark that the question referred to me, which I 
supposed it did not. 

C. Q. 121. Did he not say that you was misled and had made a 
mistake in your answer ? 

A. He said to the court that I had been misled and had made a 
mistake in my answer, as I understood it. 

C. Q. 122. We are now about to adjourn. Will you please to re- 

frain from talking with the defendant’s counsel or with his 
4081 adviser, John W. Suggett, Esq.,as to any of the matters upon 
which you have testified or asto any matters connected with 

Mr. Getman or the Tallman well until you are again present for 
further cross-examination ? 

A. If any gentleman steps up to me and asks me a civil question 
I shall answer him the best I know how. I shall talk with any 
man I meet on the street. Ifa man should ask me a question and 
I should not answer him he would think I was a damned fool. 

C. Q. 128. Please to answer whether you will or will not refrain 
as requested ? 

A. I will not. 

6.30 o’CLOCK P. M. 

Proceedings adjourned until Wednesday, April 13th, 1881, at 9 

o'clock a. m., at this place. 


WepbnespDAyY, April 13th, 1881—9 o’clock a. m. 
4082 Convened pursuant to adjournment. 
Present: George L. Waters, Esq., for complainants; Irving 
H. Palmer, Esq., for defendant. 


Cross-examination of the witness, Carvin H. HaAyNgs, re- 
sumed : 
C. Q. 124. Are you any relation to Perry S. Haynes, the last wit- 
ness who testified before this notary, in this case ; if so, what ? 
A. Lam. He is a nephew of mine. 
C. Q. 125. Do you know any other member of the Haynes family 


to whom Getman has made any statements in regard to this Tall- 


man well? 

A. I do not. 

C. Q. 126. You testified in answer to C. Q. 118, in substance, that 
you could not designate the time nor the place nor the person to 
whom the conversation was addressed by Mr. Getman. You after- 
wards made a correction that you supposed that the question re- 

ferred to others than yourself; that there may be no misunder- 
4083 standing, I now ask you, Can you designate the time or the 
place where any of these conversations with Mr. Getman took 
place, or the persons other than yourself with whom such conver- 


sations occurred ? 
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A. I cannot designate no person other than myself, but have heard 
him give a history of the William E. Tallman well driven by him 
and others at Preble village at the store, I think, of A. C. Carr. 

C. Q. 127. Will you swear that it took place at the store of A. C. 
Carr? 

A. I give it as my best opinion and recollection that it did. 

C. Q. 128. Question repeated. 

A. I give it as my best recollection that I have heard him make 
this statement at the store of A. C. Carr. 

C. Q. 129. What I wish to know, Mr. Haynes, is whether you are 

so certain of it that you will put it stronger than your best 
4084 recollection, and do you swear positively that it took place at 
the store of A. C. Carr? 

A. I do not wish to put it any stronger than my best recollec- 
tions. 

C. Q. 130. As I understand you, you cannot mention the names 
of any other person or persons who were present at that conversa- 
tion ? 

A. I could not mention any other persons ; no, sir. 

C. Q. 131. Is this the first conversation which you had with Mr. 
Getman which you remember any part of? 

A. No, sir; I have sworn that it was not once before. 

C. Q. 182. When was the first conversation ? 

A. Well, I think it was about three years ago. 

C. Q. 1383. Where was it? 

A. I could not tell you, sir. 

C. Q. 184. Who was present beside you and Getman? 

A. I do not remember that any one was. 
4085 ©. Q. 135. Can you give any circumstance which occurred 
at the time of that first conversation by which the truth of 
your statement that you had such a conversation with Mr. Getman 
can be corroborated ? 

A. I can give no circumstance that happened at that time; there 
is a reason in my own mind why I remember the conversation. 

C. Q. 136. Was that conversation between you and Mr. Getman ? 

A. It was. 

’. Q. 187. Who spoke first in regard to it—you or he? 

A. Mr. Getman, because it was a new thing to me entirely. 

C. Q. 138. Give his words; I mean the words that he first uttered. 

A. Well, perhaps I cannot give the exact words; he said the Tall- 
man well, if tested, would knock the prop from under the Green 

yatent or send it to the devil, or something to that effect, 
4086 because that was drove long before Green obtained his patent, 

and described the pipe that was driven, and that he helped 
drive it. That is, in substance, the amount of the conversation in 
regard to the well. 

C. Q. 139. Is that all the conversation that you remember which 
occurred at that time? 

A. In substance it is all the conversation [| now remember in re- 
gard to the William E. Tallman well. 
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C. Q. 140. You say, in answer to C. Q. 137, “It was a new thing 
to me entirely.” What do you mean was a new thing to you en- 
tirely ? 

A. That the William E. Tallman well was a driven well. 

C. Q. 141. And was that the first time that you heard that there 
was any controversy over the William E. Tallman well? 

A. According to my best recollection it was. 

C. Q. 142. When you visited the well in 1859 you saw nothing to 

indicate that it was anything more than an ordinary dug and 
4087 stoned well from which the water was drawn by a windmill, 
did you? 

A. I did not see anything of any well. I saw the platform and 
windmill. I did not even see that 1t was a dug well. I did not 
look into the well at all. 

C. Q. 143. When was the next conversation with Mr. Getman in 
regard to this well and where? 

A. I could not state when or where the next conversation was. 

C. Q. 144. Who was present besides yourself and Getman? 

A. I could not tell, if any one. 

C.Q. 145. Can you give about the time when this second con- 
versation occurred ? 

A. I could not. 

C. Q. 144. Can you give the year when it occurred ? 

A. I could not give the exact year. 

C. Q. 145. Can you give the time within five years? 

A. Any time within the years 1877, 1878, and 1879, at various 

and different times, the same story has been told over and 
4088 up till the fall of 1879. 
©. Q. 146. What was said at the second conversation and 
who spoke first? 

A. I could not say who spoke first, but in substance the same re- 
lation as to the well as the first. 

C. Q. 147. Please to give that second conversation as nearly as you 
can. 

A. That the William E. Tallman well, if tested, would knock the 
prop out from under the Green patent or to the devil or something 
else of the same import or substance. 

C. Q. 148. Is that all of that conversation that you can remember? 

‘ A. He described invariably the driving of the well, &c., and the 
manner in which it was drove and that he helped drive it. In sub- 
stance, that is all I now remember. 

C. Q. 149. Please to give the words which he used in this second 
conversation when he described the driving of the well and the 

manner in which it was driven. 
4089 A. Perhaps I could not give just the same words, but he 

said that the well had become dry, and they took a piece of 
gas pipe; had holes punched or drilled in it; I do not remember 
which; he told who punched or drilled the holes, but I do not re- 
member his name; I do not now remember that he told how or in 
what manner they drove it; he said they drove it; that is pretty 
much all that I now remember in regard to the driving it; and, as 
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I have before stated, that, if tested, it would knock the prop out from 
under the Green patent or send it to the devil, or words to that effect. 
C. Q. 150. You stated in answer to question 148 that he described 
“the manner in which it was drove,” and in your last answer you 
say: ‘“ I do not now remember that he told how or in what manner 
they drove it.” How do you explain the two answers, and which, if 
either, is true? | 
4090 A. This is the second conversation; I stated that at one con- 
versation that I heard in the village in the fall that they drove 
it, and I think he said that they set a scantling on the top of the 
pipe and drove the scantling. 

C. Q. 151. Have you given all that you now remember of the 
second conversation ? 

A. Yes, sir. 

C. Q. 152. When was — third conversation that you had with Mr. 
Getman on the subject of the Tallman well? 

A. I could not tell you. 

C. Q. 153. Give it as near as you can. 

A. A year ago last fall was the last conversation I now recollect, 
or the fore part of winter, meaning the conversation in substance that 
[ have before repeated in regard to the William E. Tallman well, 
whilst he gave it as his opinion, if ever tested, it would knock the 
prop out of the Green patent. 

C. Q. 154. Question repeated. 
4091 A. I told you right straight along that I could not tell you 
when I had the third conversation with him on that subject. 

C. Q. 155. Question repeated. 

A. It was some time during the years from 1877 to 1879. 1 could 
not designate the month nor year. 

C. Q. 156. Where was it? 

A. I could not tell. 

C. Q. 157. Who were present besides you and Getman ? 

A. I could not tell that any one was. 

©, Q. 158. Who commenced the conversation ? 

A. I could not now tell. 

C. Q. 159. Give the conversation. 

A. The same as before, in regard to the well. 

©. Q. 160. Please give it. 

A. That if the William E. Tallman well was ever tested it would 
knock the prop out from under the Green patent; that it was in 
operation long Shen Green obtained his patent. In substance, that 
was the conversation. 

C. Q. 161. Have you now given all of the third conversation? If 

not, please give in detail the part that you have not already 
4092 given. 
A. I think that in substance I have given the conversation 
in regard to the well. 

©. Q. 162. Did he in that conversation say anything about the 
pipe being punched or the wel. becoming dry, or the pipe being 
driven, or the manner in which it was driven? If so, please state 
what he said. 
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A. Ido not now remember that in each and every conversation 
that he did describe particularly the holes in the pipe or the par- 
ticular manner in which it was driven, or who drove it. 

C. Q. 163. When did the fourth conversation occur? 

A. I do not know that I could describe the first, second, third, 
fourth, and fifth, up to twenty. The only conversation that I now 
remember distinctly was in the fall or fore part of winter of 1879, 

I think. 
4093 C. Q. 164. Question repeated. 
A. Ido not remember of any conversation, I tell you, ex- 
cept that of 1879. 

C. Q. 165. Can you tell when the fourth conversation took place? 
Answer ves or no. 

A. What is the meaning of the question? Do you mean the day, 
month, or year? 

C, Q. 166. IL mean the day, the month, and the year. If you are 
able to answer so definitely, please to tell when it occurred as nearly 
us you can. 

A. What was the number of the last conversation referred to ? 

C. Q. 167. My question refers to the time of the occurrence of the 
fourth conversation ? 

A. The fourth is what I mean by the fall of 1879, or the fore part 

of winter. I could not tell the day nor the month. 
4094 ©. Q. 168. Where did it occur? 
A. It occurred at Preble village. 

C. Q. 169. Where in Preble village ? 

A. I think at the post office or store of A. C. Carr, and I would 
not say which. 

C. Q. 170. Who was present? 

A. Besides myselfand Getman, not any one that I could designate. 
No one in particular, I mean; get it in that shape. 

C. Q. 172. Was there any one there in general besides yourself 
and Getman ? 

A. Ido not know. There were other persons present, but I do 
not remember who they were. 

C. Q. 172. Who commenced that conversation ? 

A. I could not tell you who? 

C. Q. 173. What was first said ? 

A. I could not tell you. 

CC. Q. 174. What was first said that you remember ? 

A. [could not now give you the language. 

C. Q. 175. Give it as nearly as you are able. 

A. It wasa general conversation by the people present, 

4095 agitating the question of thedriven well, on the subject of 

collecting royalties, which called out the conversation from 
Getman and others, who had known about the well. 

C. Q. 176. What did Getman say ? 

A. As before repeated, he described the William E. Tallman well ; 
he made the statement of driving the pipe in the well—the holes 
being punched or drilled in the sides of the pipe—and that he 
helped drive it, and that if tested, in his opinion, it would knock 
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the prop out of the Green patent and send it to hell or the devil or 
somewhere else, in his opinion—I do not remember the words—for 
the said well was in operation previous to obtaining the Green 
patent. 
C. Q. 177. Have you given all that he then said? 
A. In substance, I think I have, according to the best of my ree- 
ollection. 
C. Q. 178. You state, in answer to C. Q. 175, that others took part 
in this conversation. State what the others said. 
4096 & 4097 A. I could not now state what the others did say. 
C. Q. 179. Nor who they were; is this so? 
A. I could not state who they were. 
C. Q. 180. Question 122 repeated. 
A. Yes, sir. 


12 o’clock m.—Proceedings adjourned until 1.30 o'clock p. m., at 
this place. 
1.30 o’CLOCK P. M. 
Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of the witness, CAtvixs H. Haynes, re- 
sumed: 


C. Q. 181. When did the fifth conversation occur? 
4098 A. The next conversation after the one spoken of occurred 
some time in November or December last. I do not know 

whether it was the fifth or seventh conversation. * 

C. Q. 182. Do you mean that it was the next conversation after 
the one which you have detailed as the fourth conversation ? 

A. I do. 

C. Q. 183. Where did that occur? 

A. 1 think somewhere at Preble village. I cannot locate the 
place exactly. 

C. Q. 184. Who was present ? 

A. I could not say who was present other than myself and Mr. 
Getman. 

C. Q. 185. Was the conversation between you and Getman ? 

A. It was. 

C. Q. 186. What was said ? 
4099 A. I says, “Jeff, I understand you have changed your 
views in regard to the well.” He says, “I do not know that ~ 

I have.” I says, “ You claimed it to be a drove well for water, and 
I now understand that you claim that it was only driven to steady 
the pipe.” He says,“ I do not know whether it was driven six inches 
or two foot.” He says, “ I ought to know more about it than you, 
for I helped put it there.” I says, “I know nothing about it, only 
what you have frequently told me—that it would knock the Green 
patent if tested.” He got a little mad and said he knew more about 
it than I did, and left me. That is, according to the best of my 
recollection, the substance of the conversation. 

C. Q. 187. When was the sixth conversation which you had with 
him and where? 
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4100 A. Well, sir, I do not directly remember any particular 
conversation in regard to it after the last one mentioned. 
C. Q. 188. On how many occasions did Mr. Getman state to you 
in regard to the Tallman well that, “if tested, it would knock the 
prop out of the Green patent and send it to hell or the devil or 
somewhere else, in his opinion ?” 

A. I could not tell how many times he might have told it to me, 
anything further than I have already stated. 

C. Q. 189. Have you not stated that he told you this more than 
twenty times? 

A. I may have stated in a careless manner that he had told me 
twenty times, not calculating to be uaderstood that I really knew or 
remembered how many conversations of the kind might have been 
had with him in the matter of the well. 

C. Q. 190. According to your best judgment, did he make this 

statement to you more than twenty times, as you have 
4101 stated? Please answer yes or no. 
A. I do not think he has as often as twenty times; and, as 
I said before, I do not know how many times, nor have I stated under 
oath that he told we twenty times or more. If it is on the record 
it is without my consent or knowledge. 

C. Q. 191. Do you not claim to be a truthful man and one whose 
statements not under oath are just as truthful as statements under 
oath ? 

A. In one view of it I do. Still we all in a careless way speak 
at random. 

C. Q. 192. And. did you thus speak at random when you stated 
that he had made this statement to you more than twenty different 
times? 

A. It was a random statement if I so stated. I have no recollec- 

tion of making such statement whilst here. 
4102 C. Q. 193. In your answer to C. Q. 163 you stated, “I do 
not know that I could describe the first, second, third, fourth, 
and fifth, up to twenty,” and this in answer to a request to vive the 
fourth conversation. That was a statement which you made under 
oath. What did you mean by it? 

A. I meant this, that I could not designate the number of times 
anywhere, to any great amount, as to the number—that is, one, two, 
three, four, five, six, or so on, not meaning to say that I had had 

twenty different conversations. 
4103. ©. Q. 194. Now, Mr. Haynes, that you may not be misrep- 

resented by the record, as you claim to have mentioned the 
number twenty in a careless manner, if you mentioned it at all, I 
will now ask you to give your best judgment of how many times 
Mr. Getman stated to you in regard to the Tallman well that, “ if 
tested, it would knock the prop out of the Green patent and send it 
to hell” or the devil or somewheres else, in his opinion. 

A. Well, positively I could not say, but my best recollections 

would be five or six times at the most. 
4104 C. Q. 195. Did you not consider it a little singular that this 
man should make the same statement to you, a disinterested 
party, five or six times? 
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A. I did not. 

C. Q. 196. And do you not consider it a little singular and sus- 
picious that you cannot locate only one of these conversations, and 
that you cannot tell of a human being that was present at any one 
of them, and that you cannot mention the name of a person who 

can corroborate you as to any of these conversations ? 
4105 A. My verdict is that I shall send you both up for sixty 
days. 

C. Q. 197. Accepting your verdict as just, I will now ask you to 
answer C. Q. 196. 

A. I do not consider it suspicious on my part. 

C. Q. 198. Have you given all of the conversations which you had 
with Mr. Getman or merely the substance of all as you can remem- 
ber ? 

A. I have given all and the substance too; all that I can now re- 
member to the best of my recollection. 

C. Q. 199. Do you mean that you have given his exact language? 

A. I do, as near as I now remember, in regard to the well. 

C. Q. 200. You do not answer my question. Do you mean that 
you have given Mr. Getman’s exact language? Do not answer it 

that you have given it as near as you can remember, but 
4106 please to answer the question. 

+ <A. I do not pretend to give anything more than my recol- 
lection in the matter; that that I do not recollect or do not know I 
could not answer. 

C. Q. 201. You do not pretend, do you, to give his language word 
for word ? 

A. I pretend to give it in substance as near as I remember it. 

C. Q. 202. Question repeated. Please answer yes or no. 

A. I answer again as before that I gave his language as near as I 
remember and my best recollection. 

C. Q. 203. Question repeated. 

A. The same answer as before. 

C. Q. 204. Do you pretend to give his language word for word 
just as he uttered it? Please observe the question and do not longer 
try to evade it. 

4 I claim to give the language in substance as I remember it. 

C. Q. 205. Question repeated. Please answer yes or no. 

A. The answer the same as above. 
4107 C. Q. 206. Do you refuse to answer the question differently 
than you have? 

A. I refuse to answer the question any differently than my best 
recollection. 

C. Q. 207. Mr. Haynes, I have asked you a fair question several 
times and you have as many times equivocated and evaded it. Once 
more I put to you the question and ask an answer of yes or no. Do 
you pretend that you have given the exact language of Mr. Getman, 
word for word, just as he uttered it? 

A. I do pretend that I have given the language of Mr. Getman, 
according to my best recollection. 

C. Q. 208. Question repeated. Please answer yes or no. 
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A. Ido pretend that I have given the language of Mr. Getman 
just as he uttered it, according to my best recollection. 

C. Q. 209. Do you refuse to give any different answer to my ques- 
tion ? 

A. I think that I have fully answered your question all that is in 

ny power to do. 
4108 & 4109 CC. Q. 210. You have not answered my question, Mr. 
Haynes. I do not ask for your best recollection. 
What I want to know is: Will you swear positively that you have 
given the exact language of Mr. Getman, word for word? Please 
answer yes or no. 

A. I have given the language positively of Mr. Getman as near 

and all as I now remember. 
C. Q. 211. Question repeated. 
4110 A. The answer is the same as before, that I have given 
4111-4117 the language as near as I can recollect it, and that is 
all | can do; according to my best recollection, I have 
done so. 

C. Q. 212. You still do not answer my question. You have an- 
swered over and over again that you have given the language as 
near as you can recollect. Please do not answer in that way again. 
Will you swear positively that you have given the exact words of 

Mr. Getman? | 
4118 A. Isay again that I have given the exact words of Mr. 
Getman, as near as I can remember them. That is the best 
I can answer that question, Mr. Waters. 

C. Q. 213. Do you swear that you do remember his exact words ? 

A. In regard to this well ? 

C. Q. 214. Yes. 

A. I think I do. 

C.Q. 215. Do you remember all that he said in each of those con- 
versations ? 

A. I do not know that I do. 

C. Q. 216. Do you know whether you do or not? 

A. I have related all that 1do remember. I do not know whether 
I do—all that was said—or not. 

©. Q. 217. You will not swear positively, will you, that he did 
not make some statements in those conversations which you have 

not related ? 
4119 A. I will not swear but what there might have been some- 
thing said in these conversations that I have not related, but 
I have related all that I now remember. 

C. Q. 218. Is it not your best impression, Mr. Haynes, that Mr. 
Getman, in these numerous conversations, did say some things or 
make some rémarks in relation to the Tallman well which have 
passed from your memory ? 

A. It is not. 

C.Q. 219. Is it your best impression that you have repeated every 
remark which he made in all those conversations in regard to the 
Tallman well? 

A. Lhave, to the best of my recollection. 
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C. Q. 220. Question repeated. 

A. Answer as above. 

C. Q. 221. Do you refuse to make a different answer to this ques- 
tion ? 

A. I think I have fully answered the question. 
’, Q. 222. Do you understand question 219 ? 
A. I think that I do. 

4120 C. Q. 223. You have testified that you will not swear but 

what there might have been something said in those conver- 
sations that you have not related, but that you have related all that 
you now remember. I desire to go further than that,and I now ask 
you again, is it your best impression that you have related every 
remark which Mr. Getman made during all of those conversations ? 

A. I think, in answer to that, that it is possible that I have not. 

C. Q. 224. You stillevade my question. Is it your best impression 
that you have related every remark which Mr. Getman made during 
all of those conversations ? 

A. My best impression is that I have related all that I now remem- 
ber. 

C. Q. 235. Mr. Haynes, do you intend to answer my questions 
fairly? 

A. I do, to the best of my ability. 

C. Q. 226. Question 224-repeated. 

A. My best impression is that I have or nearly so. 
4121 C. Q. 227. You qualify your last answer by the words “ or 
nearly so.” Do you mean by that qualification that it Is 
your impression that he made some statements which you have not 
given ? 

A. It is not my impression, according to my knowledge or re- 
membrance, but I consider it possible that something might have 
been said that I have now forgotten. 

C. Q. 228. Do you claim to have a good memory? 

A. Well, sir, I do not claim to have a first-rate memory in all 
things, to be honest about it. 

C. Q. 229. Was there anything about these numerous conversations 
with Mr. Getman that so impressed itself upon your mind—you not 
having a first-rate memory, as you have testified—that enables you 
to remember every word that he said while you have forgotten when 

he said it, where he said it, or who was present when he said it ? 


~ 


4122 A. I do not claim to remember every word that might have 
been said. The agitation over the driven well and royalty 
kept it in my mind. t 


C. Q. 230. Can you say how the remarks of Mr. Getman, which 
you can not remember, modified or affected the statements which 
you do remember? Please answer yes or no. 

A. I could not tell what I do not remember that was said by Mr. 
Getman, nor what effect it would have on what I do remember. 

C. Q. 231. Did Mr. Getman tell you at any time how long this 
pipe, which was driven in the well, was when first driven ? 

A. I do not think he did. To my best recollection, he never did. 
C. Q. 232. Did he tell you how far into the earth it was driven ? 
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A. My impression is that he did not. 

C. Q. 233. Then there was nothing in his statement, was there, 
that disputes the statement that it was driven into the earth only 

far enough to steady it? 
4123 A. I think there was. 

C. Q. 234. You stated in answer to question 232 that it was 
your impression that he did not tell you how far into the earth it was 
driven. You havestated in answer to other interrogatories that you 
have given all that you can remember of his statements, and in none 
of these statements have you mentioned the depth to which the pipe 
was driven. Now, in view of these statements, please explain your 
last answer. 

A. I have stated somewhere that he said the well was dry—that 
they drove this pipe for the purpose of getting water, as I understood 
him, but he never told me the depth, as I have stated before, as I 
remember of. He did not tell any depth to which he drove it. 

C. Q. 235. Have you now given in your last answer all that 
4124 he said contradictory of the statement that it was driven into 

the earth only far enough to steady it? 

A. Ido not know as I fairly understand that question. (Ques- 
tion re-read by the notary.) [ think T have given all, 

C. Q. 236. Will vou refrain from talking in regard to this driven 
well or conversation with Getman, with defendants’ counsel, or John 
W. Suggett until you appear here again at the adjourned hour? 

A, Twill, 

C, Q. 287, And also with complainant's counsel ? 

A. Yes, sir. 

6.15 o'clock p. m.—Proceedings adjourned until Thursday, April 
14th, 1881, at $.30 o'clock a. m., at this place. 

4125 Tuurspay, April 14th, 1881—S.30 o’clock a. m. 

Convened pursuant to adjournment. 

Present: As before. 

Cross-examination of the witness, Catvin H. Haynes, re- 
sumed : 


C. Q. 238. To whom have you repeated the conversations which 
you had with Mr. Getman ? 
A. I do not now remember any one in particular. 
©. Q. 239. Have you repeated them to any one? 
A. I think I have talked this matter up. 
C. Q. 240. On how many occasions ? 
A. I could not tell. 
C. Q. 241. Do you know how the defendants became cognizant of 
the fact that you had heard these statements ? 
A. I do not. 
C. Q. 242. How many interviews have you had on the su bject 
with defendant’s counsel, Mr. Palmer? 
4126 A. I have had no interview aside from-what has trans- 
pired in this room. I did not know the gentleman before I 
came here. I have had no interview with him other than as a wit- 
ness. I mean in regard to this well. 
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C. Q. 248. How many have you had with John W. Suggett ? 

A. Ihave talked with him once at the foot of the stairs in this 
building. 

C. Q. 244. Who subpeenaed you to come here ? 

A. Well, sir, I have not been subpcenaed regularly. 

C. Q. 245. How came you here, then? 

A. | was notified by De Witt C. Callen and refused to come. He 
said he had no subpeena, for they did not generally send one. He 
said that I would have to come, and that I would get my pay just 
as well as though I was regularly subpoenaed, and so I consented to 
come. 

C. Q. 246. Did he tell you what the defendant wanted you to 
swear to? 

A. He did not. 

C. Q. 247. Did you know until you got here for what purpose you 

was wanted ? 
4127 A. Nothing further than that I supposed it was for my tes- 
timony in regard to my knowledge of the Tallman well. 

C. Q. 248. How came you to suppose that your knowledge of the 
Tallman well would be important ? 

A. I had been informed that my name was down by Mr. Keach. 
T had been told by Mr, Callen during their examination of witnesses 
in Preble that I probably would be called to Cortland, 

C. Q. 4. Mr. Keach was an attorney who appeared on behalf of 
the defendants in a driven-well case in which testimony was taken 
at Preble. Is this not so? 

A. It is. 

CG. Q. 250. And did he inform you that your “ name was down ” 
when he was there taking testimony at Preble? 

A. No, sir. 

C. Q. 251. When did Mr. Keach thus inform you ? 

A. 1 do not now remember that Mr. Keach informed me so 

at all. 
4128 C. Q. 252. Did you not testify, in answer to C. Q. 248, “I 
had been informed that my name was down by Mr. Keach?” 

A. I did not mean to be so understvod ; I meant to be understood 
that Mr. Callen so informed me; I meant to be understood that Mr. 
Callen so informed me that Mr. Keach had “my name down,” and 
that I would probably be called to Cortland. 

C. Q. 253. Did Mr. Keach ever talk with you on the subject of 
Getman’s statements ? 

A. Not that I remember of in particular. 

C. Q. 254. And did he in general? 

A. I do not remember that he did in particular, but he might 
have said something about it; I did not talk with Mr. Keach much, 
anyway. ) 

©. Q. 255. Can you tell how it was that Mr. Keach should have 

your name down as a witness to contradict Getman when Get- 
4129 man has never been sworn in the case in which Mr. Keach 
is counsel, and when he had never been sworn in any case 
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until long after Mr. Keach had ceased to take testimony at Preble 
and had left there? 

A. I do not know that Mr. Keach wanted me to contradict Mr. 
Getman, nor, of my own knowledge, how he came by my name or for 
the exact purpose for which he had it; all I know is what I learned 
of Mr. Callen. 

C. Q. 256. Has not Mr. Callen been the lackey for the defendants 
in the town of Preble? 

A. He has subpcenaed the witnesses. 


Cross-examination closed. 
4130 9.30 o’CLOCK P. M. 
tedirect examination: 


R. D. Q. 257. Has it frequently occurred during your cross-ex- 
amination here that statements which you made in conversation, 
not supposing that they would go upon the record, have been taken 
down upon the record ? 

A. There has been things written out that I did not suppose was 
testimony, but what they are I could not tell at present without re- 

ferring to the minutes, 
AISI R. D. Q. 258. Mr. Haynes, you have been asked on the 
cross-examination many questions res vecting the Cardiff 
Giant. Had you anything to do with planning, originating, or 
planting the Cardiff Giant, so called, or did you in any way profit 
thereby ? 

A. I did not. 

R. D. Q. 259. You have stated on your cross-examination that 
you were at the Tallman well in 1859. When was that, with refer- 
ence to the time when the camp-meeting was in session on the farm 
of Moses 'T. ‘Tallman, and was the windmill erected and in opera- 
tion at this well at the time you visited it in 1859? 

A. During the time of the camp-meeting on Mr. Moses Tallman’s 
farm I think I visited the well on the William E. Tallman farm. 
The windmill was erected, but whether it was then running at 
that time or not I could not say. 

R. D. Q. 260. Was there ever more than one camp-meeting 
4132 at Preble on the farm of Moses T. Tallman to your knowl- 
edge, information, or belief? 

A. There was not but this one to my knowledge or information. 


Redirect examination closed. 
9.50 O'CLOCK A. M. 
Recross-examination : 


R. C. Q. 261. Have you made any statements which have been 
taken down here by the notary, whether they were intended by you 
as answers to questions put or for conversation aside, that you do 
not believe to Le true? If so, please designate those which are 
false. 

A. I do not now remember anything that was not true or intended 
to be. 
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R. C. Q. 262. Your answers have been read over to you, have they 
not, after the notary recorded each one ? 
A. They have. 


Recross-examination closed 10 o’clock a. m. 


4133 Examination of this witness closed. 
(Signed) C. H. HAYNES. 


Subscribed and sworn to before me this 14th day of April, 1881. 
[L. s.] (Signed) M. STANLEY BIERCE, 
Notary Public. 
1.30 O'CLOCK P. M. 


Convened pursuant to adjournment. 
Present: As before. 


413: Drx Hopart, being called for the defendant and cautioned 
and sworn to tell the truth, the whole truth, and nothing but 
the truth, testified as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is Dix Hobart; my age is 66 years; I live in the 
town of Virgil, Cortland Co., N. Y., and I am a farmer. 

Q. 2. Did you formerly reside at Preble, Cortland Co., N. Y.; if 
so, from what time to what time? 

A. I lived in Preble previous to 13 years ago this spring—23 
years. 

Q. 3. Did you know William E. Tallman in his lifetime? If you 
did, how long and how intimately had you been acquainted with 
him ? 

A. I knew hjm from a boy;.we were both brought up in the town 
of Tully; we used to attend church when we were boys at Tully 
Center—the Baptist church, and frequently at Tully, and we were 

intimate friends. 
4135 Q.4. When William E. Tallman lived in Preble was it your 
custom to patronize his grist-mill? If it was, about how fre- 
uently were you at his mill and how frequently did you see him? 

A. Well, when I wanted to go to mill I went there most always. 
He was not the miller, and sometimes I did not see him and some- 
times I did. I could not tell how frequently I saw him. 

Q. 5. Did you know George W. Way when he resided at Preble? 
If you did, state about how frequently and under what circumstances 
you saw him. 

A. I knew him; he was a blacksmith there; his shop was just 
south of the mill. I used to goto mill frequently and when I wanted 
any blacksmithing done would go to Mr. Way while my grist was 
grinding, and do it all under one. 

Q. 6. Do you remember an occasion when Mr. Way punched 
4136 and prepared a piece of iron gas pipe when you were at his 
shop near the mill? 
A. I do. 
4137 Q. 7. I now show you the piece of perforated iron gas pipe 
marked in this case as follows: 


r¢ 


1540 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


“United — Circuit Court, District of Iowa.” 
WILLIAM D. ANDReEws ef al. vs. GEORGE LELAND. 


Part of original piece of pipe identified by Thomas J. Getman in 
his testimony in the above case and marked for the purpose of 


identification. 
Dated Cortland, N. Y., March 7, 1881. 
[L. s. ] WILLIAM D. TUTTLE, 


Notary Public.” 


{¢ 


Is that the pipe or a part of it which you saw George W. Way 
punch and prepare at his shop in Preble? 
A. It looks like it; it is not so long as when I saw it. | 
Q. 8. In what respect does it now differ in appearance from what 
it was after Mr. Way had finished punching and preparing it ? 
4138 A. Well, one thing is it is shorter; another thing, the 
end with the holes was more pointed, if this is the one. 
Q. 9. About how long was the pipe at the time you saw it punched ? 
A. I should think from four to six feet. 
| Q. 10. Please describe what you saw done to the pipe. 
| A. I saw part of the holes punched in. The point was made 
; when I got there. 
| Q. 11. Who was present at the time it was punched ? 
| A. William E. Tallman; there was others, but I could notsay posi- 
| tive who they were. - 
4139 Q. 12. What, if anything, did William E. Tallman say he 
intended to do or have done with the pipe ! 

A. He said he was going to put it in a well that was dry, over in 
his pasture across the railroad. I would like to correct that a little; 
he said he was going to drive it in a well he had over across the 
railroad that was dry. 

Q. 13. Did you afterwards see a windmill which was erected in 
his pasture, on the west side of the railroad; if so, about how long 
after the pipe was punched ? — 

A. I saw the windmill, but I could not tell how long; it might 

have been a week; it might have been two weeks or it might 
4140 have been four weeks; I could not tell how long. 
Q. 14. Was it within a few weeks or months? 

A. It was; yes, sir. 

Q. 15. How came you to see the windmill, and how near did you 
go to it? 

A. I saw it when I was going to mill; it was in sight on both roads 
as I went to mill; IT saw it when I went to camp-meeting on Moses 
Tallman’s land, 

Q. 16. Did the railroad run between the field in which this wind- 
mill and well were located and the house in which William E,. Tall- 
man then lived, and did the railroad run west of the house? 

A. It did run west of William E. Tallman’s house and east of the 
windmill and well. 

Q. 17. Was this windmill erected and in operation at the time 
when the camp-meeting was held on the farm of Moses T. Tall- 
man? 
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4141 A. It was. 

Q. 18. Was there ever but one camp-meeting, to your 
knowledge, information, or belief, on the premises of Moses T. Tall- 
man? 

A. There never was to my knowledge, not previous to 13 years 
ago. 

Q. 19. Did you go to this well and windmill in company with 
William E. Tallman; if you did, about how long was it after the 
pipe was punched ? 

A. Well, I can’t tell; I did go; it wa’n’t long. I went down to 
mill, and Mr. Tallman says, “I want to have you go and see my 
windmill and see how nice it works.” We went there, and it was 

pumping nice. The water run into a large tub or trough, I 
4142 would not be positive which, and then there was a pipe or 

spout by which the water, when it got so high, run back into 
the well. 

Q. 20. Did William E. Tallman on that occasion tell you how the 
well was constructed? If so, please state what he said about the 
well, 

A. I could not tell as there was anything said about the construc- 
tion of the well at that time. 

Q. 21. Did he tell you at any other time? 

A. No, sir; Ido not know as hedid. I told him when he punched 
the pipe that I thought it would not work,and he thought it would. 
“ Now,” says he, “I want you to go over and see how nice it works.” 
I went over and saw it and it worked good. 


4145 Direct examination closed 2.50 o’clock p. m. 


4144 Examination of this witness closed 3 o’clock p. m. 
(Signed) DIX HOBART. 


Subscribed and sworn to before me this 14th day of April, 188]. 
[L. s.] (Signed) M. STANLEY BIERCE, 
Notary Public. 


Proceedings adjourned until Friday, April 15th, 1881, at 10 o’clock 
a. m., at this place. 
Fripay, April 15th, 1SS1—10 o’clock a. m. 
Convened pursuant to adjournment. 
Present: As before. 
At the request of defendant's counsel proceedings held open for the 
arrival of a witness until 11.05 o’clock a. m. 


4145 11.05 o’CLocK A. M. 
Present: As before. 


WituiaAm E. Hunt, being called for the defendant and cautioned 
and sworn to tell the truth, the whole truth, and nothing but the 
truth, testitied as follows: 


Q. 1. What is your name, age, residence, and occupation ? 
A. My name is William E. Hunt: my age is 48; my occupation 
is a farmer; my residence is Lapeer, Cortland a a ee 
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Q. 2. What positions of public trust have you held ? 

A. Supervisor of the town, justice of the peace, justice of the ses- 
sions, and town clerk. 

Q. 3. Do vou hold either of these offices now; and, if so, which of 
them ? 

A. Supervisor and justice of the peace. 

Q. 4. Were you at Preble in company with Jed. Lake, John 
4146 W. Suggett, and Irving H. Palmer on the 12th of September, 
ISSO. 

A. I was. 

Q. 5. Were you and Mr. Lake then introduced to Thomas J. Get- 
man, and did you then hear a conversation between Mr. Getman 
and either of the gentlemen named in the last answer ? 

A. We were introduced and I| heard the conversation. 

Q. 6. Relate that conversation so far as it had reference to the 
Tallman well, so-called. 

A. Mr. Getman told Lake that Tallman went down into the well 
and held a secantling on this pipe, and that he was upon the ground 
and drove upon the top of the scantling to drive the pipe into the 
ground. Lake asked him how far they drove it down. Getman 
said he could not tell. Lake asked him if it was six feet. Getman 

said no; he should not think it was more than four feet. 
4147 Q. 7. Did Mr. Getman say anything in that conversation 

which you now recollect as to whether or not the dug well 
into the earth, at the bottom of which the pipe was driven, was dry 
at the time the same was driven? If so, please state what he said 
on that subject. 

A. I think he said that the well had failed. 


Direct examination closed. 

11.25 o’CLOcK, A. M. 
Cross-exam ination : 

C. Q. 8. Lapeer, the town where you reside, is in the extreme 
southern part of the county of Cortland, and Preble, the town where 
this conversation occurred, is in the extreme northern part of this 
county; is this not so? 

A. it 3. 

C..Q. 9. How came you to go to the town of Preble in such com- 

pany ? 
4148 A. I was here at Cortland to spend the Sunday with Lake. 
Mr. Palmer, Mr. Suggett, and Mr. Lake were going up, and 
I went up with them. 

C. Q. 9. Did this conversation occur on Sunday ? 

A. It did. 

C. Q. 10. And was Palmer, Lake, and Suggett out scouring the 
country for witnesses on that day? 

A. I understood that they were going up to take some measure- 
ments of this Tallman well, and I went up with them. 

C. Q. 11. By what conveyance did you go? 

A. Mr. Suggett and Mr. Palmer went with a horse and buggy of 
their own, and Mr. Lake and I went with a livery rig. 
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C. Q. 12. What relation, if any, is Jed. Lake, Esq., to you ? 

A. Brother-in-law. 

©. Q. 13. How many persons did he interview in your presence 
in regard to the Tallman well on that day? 

A. I think there were but four that I remember of. 
4149 C. Q. 14. Who were the four? 
A. This Getman was the only one I was introduced to. 

C. Q. 15. Had you ever seen Getman before that day, to your 
knowledge ? 

A. No, sir. 

C. Q. 16. Have you ever seen him since that day ? 

A. No, sir. 

C. Q. 17. Do you know Thomas J. Getman ? 

A. No, sir; only as I was introduced to him that day. 

C. Q. 18. Can you swear positively that this man you were intro- 

duced to was Thomas J. Getman ? 
4150 A. No, sir. 
C. Q. 19. What time of day did you leave Cortland ? 

A. My recollection is between 11 and 12 o’clock a. m. 

C. Q. 20. Where did you go to first? 

A. We went to Homer first. 

C. Q. 21. What did you do there? 

A. Passed directly through the place without stopping. 

C. Q. 22. From there where did you go” 

A. Preble, to the vicinity of the well. The first place we stopped 
was where this conversation with Getman took place. 

C. Q. 23. What time of day did you get to the point where Get- 
man was? 

A. Well, I should say between one and two in the afternoon; it 
might have been a little later; I could not say positively. 

C. Q. 24. At the time Getman was thus horse-shedded, were your 
co-Sabbath breakers, Palmer and Suggett, present ? 

A. They were. 

C. Q. 25. Where did you find Getman ? 

A. He was in the road. 
4151 C. Q. 26. At what point? 
A. Near where the conversation took place. 

C. Q. 27. Where was that? 

A. It was in front of a white house on the south side of the cross- 
road going over towards where the well was, which they said was 
Tallman’s house. 

C. Q. 28. Who first accosted Getman ? 

A. Mr. Palmer and Mr. Suggett. 

C. Q. 29. What did they say to him? 

A. They were a few rods ahead of us, and I do not know what 
they did say to him; they had stopped there and were talking to 
him when we drove up. 

C. Q. 30. Were Palmer and Suggett in their wagon when you 
drove up? 

A. They were. 

C. Q. 31. Where was Getman ? 
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A. Side of the road, on the southeast side of their wagon. 
C. Q. 32. Where did you and Lake go? 
A. We drove up on the east and north side of him. 
4152 C. Q. 33. So that poor Getman was thus surrounded on all 
sides by defendants’ counsel or their relatives? Is not this so? 

A. It would have been if we had been on the south side, but there 
were none on that side. 

C. Q. 34. Who commenced the pumping of Getman ? 

A. I think Mr. Palmer, as we drove up, introduced Mr. Getman 
to Mr. Lake and myself. 

C. Q. 35. What did he say? 

A. He introduced Mr. Getman to us, and said, “ Perhaps you 
would like to talk with this man ;” something of that kind was said ; 
I could not remember exactly. 

C. Q. 36. Did you then yet begin to mistrust why you had been 
taken along with these horse-shedders and Sabbath-breakers ? 

A. I saw nothing alarming at that time. 

C. Q. 37. When did you first begin to see alarming symp- 

toms ? 
41538 A. IT could not say that I saw anything that alarmed me 
at all. 

12 o'clock m.—Proceedings adjourned until 1.30 o'clock p. m,, at 
this place, 

1.30 o'cLoek P.M, 

Convened pursuant to adjournment. 

Present: As before. 


Cross-examination ofthe witness, Wittiam E. Hunt. resumed: 


C. Q. 38. After Mr. Getman was introduced to you, as you have 
testified, who spoke next, and what did he say ? 

A. Well, | had no conversation with Mr.Getman. Mr. Lake and 
he had the conversation. 

C. Q. 39. Question repeated. 

A. The conversation — between him and Lake. I think 

4154 Lake asked him if he was the man that had something to do 

with putting down the Tallman well. Just previous to that 

either Mr. Palmer or Mr. Suggett, and I think it was Mr. Palmer, 

said to Lake, “ This is the man that helped to put down the Tallman 
well.” ‘Then Mr. Lake spoke to Mr. Getman as above stated. 

C. Q. 40. Was Mr. Palmer’s statement, that this was the man that 
helped to put down the Tallman well, made in the presence and 
hearing of Getman and Lake? 

A, It was. 

C. Q. 41. Did you not think it rather strange that after Mr. 
Palmer had made such a statement that Mr. Lake should ask him 
“If he was the man that had something to do with putting down 
the Tallman well?” 3 

A, T did not. 

© Q. &. What did Mr, Getwan savy when Mr. Lake asked him 
Unis Question? Please give his exact language. 
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4155 A. As near as I can give it, “I suppose [ am.” 
C. Q. 43. What was the next thing that was said, and who 
said it? 

A. Lake asked him how deep they drove it—drove the pipe; he 
said he did not know. 

C. Q. 44. What was next said,and by whom? Give the exact 
language. 

A. Lake asked him if they drove it six feet. 

C. Q. 45. What did Getman say ? 

A. He should not think it was more than four feet. 

C. Q. 46. Please give Getman’s exact words when he made that 
answer. 

A. “I should think not more than four feet.” 

C. Q. 47. Will you swear that these are the exact words that he 
uttered ? 

A. I can swear that is what he said. 

C. Q. 48. Please answer that question definitely. 

Question repeated. 

A. I answer it in the same way that I did before. 
4156 C. Q. 49. Your answer was, “I can swear that is what he 
said.” Do you swear that those are the exact words of his 
answer to Mr. Lake? 

A. I do. 

C, Q. 50. And the whole of his answer? 

A. The whole of his answer to that question, 

©. Q.51, Did he not say this, or this in substance, “I do not know 
how deep they drove it; [ cannot say whether they drove it six 
inches or four feet or six feet?” 

A. He did not. 

C. Q. 52. You have now given the exact words of Mr. Getman’s 
reply to Mr. Lake’s question when he asked him if they drove it six 
feet. Please to give the exact words that were next spoken in that 
conversation. 

A. Mr. Lake asked him how they drove the pipe. 

C. Q. 53. Are those his exact words? 

A. As near as I can repeat them. 

C. Q. 54. Do you swear that they are his exact words? 

A. I think I do. 
4157 C. Q. 55. Did you not think it strange that Lake should 
say, when asking Getman a question, “ How they drove the 
pipe?” 

A. I did not. 

C. Q. 56. Is Lake an ignorant and unlearned man ? 

A. I do not consider him so. 

C. Q. 57. How, then, do you account for his awkward way of put- 
ting the question—*“ How they drove the pipe?” 

A. I did not consider it was an awkward way, 

C. Q. 58. Would you not consider it less awkward to have said, 
“ How did vou drive the pipe?” 

A. IT do not think that Lake knew that he drove the pipe at that 
Lise, 

IM—16 
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Q. 59. What makes you think this? | 
'. There had been nothing said up to that time that he did 
drive it. 

C. Q. 60. Passing the form of the question—* How they drove 
the pipe?”—please give the exact words of Mr. Getman’s answer 

thereto. 
4158 A. Getman said that Tallman was down in the well and 
held a scantling on the pipe and he drove it. 

C. Q. 61. Ave these his exact words? 

A. As near as I can repeat them. 

C. Q. 62. Do you swear that those are his exact words ? 

A. As near as I can repeat them. 

C. Q. 63. Have you repeated them exactly as he gave them, word 
for word ? 

A. I have tried to, and I think I have. 

©. Q. 64. Do you swear that you have? 

A. I think I do. 

C. Q. 65. You say Getman said “that Tallman was down in the 
well and held a scantling on the pipe and he drove it.” Who did 
you understand he meant by “ he?” 

A. Getman. 

C. Q. 66. Did you not think it rather strange that he should call 
himself “he?” 

A. I did not. 

©. Q. 67. State the exact words that were next said and who said 

them. 
4159 A. Well, sir, it is my impression that Lake asked him what 
the object was in driving the well, and he said the well had 
failed ; that would be my recollection. 

C. Q. 68. Are those Lake’s exact words ? 

A. As near as I can repeat them, I should say they were. 

C. Q. 69. Do you swear that they are? 

A. I think I do. 

C. Q. 70. I do not understand what you mean by “I think I do.” 
Do you so swear or don’t you ? 

A. According to my recollection that is just what I swore to. 

C. Q. 71. My question is, Do you swear that you have given the 
exact words of Mr. Lake? Please answer yes or no. 

’ A. Yes, as near as I can recollect. 

C. 2 72. And is that as strong as you will put it? 

A. It is. 

C. Q. 73. Then you will not swear positively, will you, that you 
have given his exact language ? 

A. I have sworn as positive as I could be. 
4160 C. Q. 74. Do you mean by that that you are positive that 
you have given his exact language ? 

A. I think I repeated it as near positive as I can. 

C.Q. 75. You do not answer my question. Are you positive or 
are you not positive that you have given his exact language? Please 
answer directly. 

A. I am quite positive that I have. 
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C. Q. 76. Give the next thing that was said, using the exact lan- 
guage used. 

A. I think there was where Mr. Getman said he was hungry, and 
was going to have something in him, and started for the house. Mr. 
Palmer and Mr. Suggett drove over to the well, and Lake and I 
followed them. I did not see Getman again. 

C. Q. 77. You have now given the exact language of a conversa- 
tion which oecurred nearly eight months ago. Did you take it 
down—the reason that you are able to give it verbatim ? 

A. I did not take it down, but my attention was particu- 
4161 larly called to remember it. 
C. Q. 78. Who called your attention to remember it? 

A. Lake. 

C. Q. 79. What did he say ? 

A. He called my attention to remember what Mr. Getman said. 

C. Q. 80. Did he tell you for what reason ? 

A. No; nothing in particular, only he said to remember what he 
said. 

- C.Q. $1. Did he tell you that you would some time be called as a 
witness to contradict Getman ? 

A. He did not. 

C. Q. 82. Did you not think it strange that he should want you 
to remember that ? 

A. It appeared that he had some motive in view, but there was 
no explanation. 

C. Q. 83. Question repeated. 

A. No; I do not know as I thought there was anything strange 
about it. 

C. Q. 84. He had other talks with other men about the well that 

day, did he not? 
4162 A. He did. 
C. Q. 85. Did he request you to remember what any one 
else said ? 

A. Hedid. 

C. Q. 86. Who? 

A. The man that went down into the well and put the pump on 
this pipe that had been driven. 

C. Q. 87. Who was it? 

A. I cannot call his name. 

C. Q. 88. Were you introduced to him? 

A. Not particularly. 

C. Q. 89. Not as particularly as you were to Mr. Getman ? 

A. I think there was really no introduction given at that time. 

C. Q. 90. Did you hear his name? 

A. I did. 

C. Q. 91. Can you remember the exact words of what he said ? 

A. I think not the exact words; there was a sort of a general con- 
versation. At that time there was two men there that had had 

something to do with this well ; the other man, he said he took 
4163 the pipe to the blacksmith shop and got the holes drilled in 
or punched in. 
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C. Q. 92. Can you remember the exact language of any other 
conversation which you had that day ? 

A. I do not know that I can unless my attention should be called 
particularly to it. 

C. Q. 93. Is it not true that Messrs. Palmer, Suggett, Lake, and 
yourself had a rollicking, boisterous, and riotous time that day ? 

A. I saw no rollicking; I saw no riotous demonstrations, nor any- 
thing boisterous. 

C. Q. 94. Please to give the names of such of your party as were 
sober on your return to Cortland that night. 

A. I. H. Palmer, J. W. Suggett, Jed. Lake, and William E. Hunt. 

C. Q. 95. The next to the last witness which the defendants 
paraded here to dispute Getman testified that he never yet saw a 
man so drunk that he would himself own that he was drunk. In 

making your last answer do you go upon the same theory ? 
4164 A. I know nothing about the last witness nor lis theory. 

So far as the three are concerned, I know they did not drink 
anything in my presence, and, so far as myself is concerned, I will 
swear that I never drank a tumblerful/ of liquor in my life. 

C. Q. 96. Suggett and Palmer were quite frequently “ out of your 
sight” that day, were they not? 

A. Not as much as we would like to have had them; they drove 
ahead. 

C. Q. 97. You say you did not think it strange that Mr. Lake 
should ask you to remember this conversation with Getman. Did 
you think that he was then preparing you for a witness in this case ? 

A. It looked as though I might be called upon. 

C. Q. 98. Do you mean that you then thought that that was his 
purpose in asking you to remember Getman’s conversation ? 

A. I do not know that I did. 
4165 ©. Q. 99. What do you mean, then, by saying, “It looked 
as though I might be called upon?” 

A. It implied a doubt. I might or might not. 

C. Q. 100. Did it then occur to you that he was then preparing 
you for a witness in this case? Please answer directly. 

A. As I said before, I could not say no more than what I have 
said. He cautioned me to remember it and I did so. 

€. Q. 101. Mr. Hunt, I think you evade my question. Did you 
then think that he was preparing you for a witness? Please to 
answer affirmatively or negatively without evasion. 

A. I am very sorry to have you think that I wish to evade your 
question. I did not really think at that time that he did. 1 cer- 
tainly should not have went up there if I had thought that was what 
he wanted. 

C. Q. 102. What, then, did you think his object was? You say 

you did not then think strangely of the request. 
4166 A. I came up here to visit with him and went up there to 
be with him. My wife came up here with me to spend the 
Sabbath with him. I received a letter from him two maak before 
saying that he would be here that week and wanting to know if we 
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could not come up, as he would be so busy that he could not come 
down to our place. We came up Saturday & went back Monday. 

C. Q. 103. You have again evaded my question. What, then, did 
you think Jed. Lake’s object was in asking you to remember Get- 
man’s conversation? You say you did not think strangely of his 
request. 

A. Well, it was a matter that I knew nothing about and cared 
nothing about and even thought nothing about at that time. 

C. Q. 104. And still you say, do you, that you did not think it 
strange that you should be asked to remember a thing that you 
“knew nothing about, cared nothing about, and thought nothing 
about?” 

A. I answer the same as I did before. 
4167 C. Q. 105., I do not know what answer you refer to. 
Question repeated. 

A. Ido not think any of the party expected to see Getman or any 
of these other men that we did see; as I understood it, they were 
simply going up to make some measurements of the Tallman well 
and — right back ; Ido not know what object they had in making the 
measurements and I asked no questions; consequently I do not 
think they intended to bring me in as a witness, but the circum- 
stances as they transpired happened to come just as they did. 

C. Q. 106. Do you think, Mr. Hunt, that your last answer is a fair 
answer to my question ? 

A. I think that I have, for I certainly did not know what different 
I could answer it. | 

C. Q. 107. I think [that you have evaded not only this question 

but many others, but I will not press the question further if 
4168 youdo not desire to make other answer. I will now ask you, 

Jo you not think it strange that this conversation, which you 
then knew nothing about, * nan 48 nothing about, and cared nothing 
about, and which occurred more than six months before Getman 
was sworn at all, should have so impressed itself upon your mem- 
ory that you are able to repeat it word for word when after events 
have made it important in an important suit wherein your brother- 
in-law is solicitor? 

A. Iam very sorry to have you think so, but I did not know that 
Mr. Getman had ever been sworn, and knew nothing about the suit; 
my brother-in-law liyes in the State of Iowa, and I know nothing 
more about his business than [ do yours; he is a man that keeps 
his business strictly to himself. 

C. Q. 108. You have again evaded my question. Do you not 

, think it strange that this conversation with Getman 
4169-4174 should have so impressed itself upon your mind that 
you are now able to repeat it word for word ? 

A. I have no different answer to make than what I have. I have 
answered as well as I could. 

C. Q. 109. Question repeated. Please answer yes or no. 

A. Yesorno. I have no different answer to make from what I 
have. 
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C. Q. 110. Do you refuse to make any other answer than you have 
already made? 


A. I do. 
4175 (Questions 109 and 110 read to the witness.) 
4176 The witness states that in answer to the question asking if 


he did not think it strange that the conversation with Get- 
man should have impressed itself upon his mind so that he is now 
able to repeat it he does not think it strange for the reason that he 
ras reminded at that time to remember it. 
©. Q. 111. I thank you for the frank answer that you have at last 
given, and will ask you one more question, which, if you will an- 
swer with equal frankness, will close this cross-examination. Have 
you ever heard any other conversation, from the time you were born 
until the present time, of equal length with the conversation with 
Getman that you can now repeat word for word? If so, please to 
do so. 
A. What conversation do you refer to? 
4177-4179  C.Q.112. I refer to any conversation you ever had 
in your life. 
A. No conversation that I desire to give. 


Cross-examination closed. 


5.45 o’clock p. m.—Examination of this witness closed. 


(Signed) WM. E. HUNT. 


Subscribed and sworn before me this 15th day of April, 1881. 
[L. s. ] (Signed) M. STANLEY BIERCE, 
Notary Public. 


4180 WepnNeEsDAY, April 20th, 1881—10 o’clock a. m. 


Convened pursuant to adjournment. 
Present: George L. Waters, Esq., for complainant; Irving H. 
Palmer, Esq., for defendant. 


Mrs. ExizasetuH Suort, being called for the defendant and 
cautioned and sworn to tell the truth, the whole truth, and nothing 
but the truth, testified as follows: 

Q. 1. What is your name, age, occupation, and place of residence ? 

A. Mrs. Elizabeth Short; aged 30 years next month; I am a 
fa-mer, and reside in Homer. 

Q. 2. Did you formerly live in the town of Preble; and,if so, 
when—from what time to what time? 

A. Yes, sir; I moved there when I was five years old and left 

there March Ist, 1881, and moved to where I now reside. 
4181 Q. 3. What was your father’s name and your maiden name? 
A. My father’s name was Thomas H. Perry; mine was Eliza- 
beth Perry. 

Q. 4. Did your father in the year 1859 live in the house where 
James B. Share resided in the year 1880, on a part of what used to 
be the William E. Tallman farm, in Preble? 

A. Yes, sir. 
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Q. 5. Did you know William E. Tallman in his lifetime? 

A. Yes, sir. 

Q. 6. Did your father work for William E. Tallman on his farm 
in 1859? 

A. Yes, sir; I think he did. 

Q. 7. Do you remember that a well was made some fifty or sixty 
rods east of the north and south road leading to Preble village, 
and about the same distance north of the east and west road on the 
William E. Tallman farm? If so, please give the date as near as 

you are able, and your age at that time. 
4182 A. I remember the well being there, but as to the date I do 
not remember; I was eight years old at that time. 

Q. 8. Was that the same well at which the windmill was erected ? 

A. Yes, sir. 

Q. 9. Mrs. Short, what is the age of your youngest child ? 

A. Four months. 

Q. 10. Did you at this time you have mentioned in answer to ques- 
tion 7 see some workmen engaged in driving an iron gas pipe in 
the bottom of the dug well at which the windmill was afterwards 

erected ? 
4183 A. Yes, sir. 
Q. 11. Who were engaged at that work? Please name the 
persons so engaged, or as many of them as you are able. 

A. My father, Thomas H. Perry, James Wickham, and I think 
there was a Mr. Getman there at the time; these I knew; there were 
others there that I did not. 

@. 12. Was Mr. William E. Tallman there? 

A. I think he was. 

Q. 13. How came you to be at the well ? 

A. My father called for me to bring him some drink, and I went 
there to carry it. 

Q. 14. Did you iook into the well at that time? 

A. Yes, sir. 

Q. 15. Was it stoned up? 

A. I think it was. 

Q. 16. Was there any water in it in sight? 

A. No, sir. 

Q. 17. Did you see any pipe which was then being driven 
4184 into the earth at the bottom of this well? If so, about how 
far did it extend upwards from the bottom of the well when 

you saw it, and what kind of a pipe was in it? 

A. I saw them driving a pipe—an iron gas pipe. I should think 
it was about as high as my head from the bottom of the well; five 
feet nearly. 

Q. 18. Before you carried the water did you see your father and 
others engaged at the well doing anything; if so, what did you see 
them doing? 

A. They were preparing to drive the pipe—getting things ready 
to drive with. | 

Q. 19. What instrument was used in driving? 

A. An iron mallet or maul. 
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Q. 20. Do you remember whether or not a scantling was held 
upon the end of the pipe while it was being driven? 
4185 & 4186 A. I do not. 
Q. 21. Did you see any scantling there at the well ? 

A. I do not rememer of any. 

Q. 22. While you were at this well did you hear anything said by 
the persons engaged in driving it as to how they proposed or in- 
tended to use this pipe in obtaining water, and as to whether or not 
they intended to attach a pump to it? Please state fully all you 

heard about these subjects. 
4187 A. All that I heard them say was that they expected to 
get water by driving this pipe in the bottom of this well. I 
heard nothing about the pump. 

Q. 23. When you were at the well was a man standing on the 
bottom of the dug well; and, if so, does that fact enable you to re- 
member with greater certainty that there was no water in the well 

at that time ’ 
4188 A. Yes, sir. 
Q. 24. Did you learn from your father that the pipe bad been 
driven to the required depth and water procured by means of a 
pump attached to the pipe? 

A. Yes, sir. 

Q. 25. What season of the year was it when this pipe was driven, 
as you have testified ? | 

A. It was summer. 


Direct examination closed. 
11.20 o’cLocK A. M. 
Cross-examination : 
C. Q. 26. How long have you been married ? 
A. Eight years last November. 
C. Q. 27. You have answered that you are afarmer. Do you 
4189 mean by that you live with and keep house for your husband, 
who is a farmer? 

A. Yes, sir. 

C. Q. 28. Do you own any real estate? 

A. No, sir. 

C. Q. 29. Does your husband ? 

A. No, sir. 

C. Q. 30. Whose farm does he occupy ? 

A. George Phillips’, of Homer. 

C. Q. 31. How large a farm—about? 

A. I think there is about 80 acres. 

C. Q. 32. How long has he occupied that? 

A. Since March Ist, 1881. 

C. Q. 33. Previous to that time what has been his business since 
you were married ? 
A. Farming. 
C. Q. 34. Where? 
A. In Preble. 
C. Q. 35. Whose farms has he occupied ? 


} t 


} t. 


WILLIAM D. ANDREWS RET AL. VS. GEORGE HOVEY. 1553 


4190 <A. Moses Tallman’s and Susan Squires’. 
C. Q. 36. Who is Susan Squires? 
A. She is Mrs. Moses Tallman’s sister. 
C. Q. 37. And have you lived ever since you were married 
4191 upon the farms of Moses Tallman and his wife’s sister up till 
March Ist, 1881? 
A. No, sir; we have not lived upon the farm, but we worked the 
farm of Moses Tallman all but one year. 
C. Q. 38. Is your husband a wealthy man or a poor man? 
A. Neither. 
C. Q. 39. About how much is he worth ? 
A. I could not tell you. | 
C. Q. 40. Have you no idea? 
A. No, sir; his property is in live stock, and I have no idea what 
he is worth. 
C. Q. 41. Is it the live stock which you keep on this farm which 
you now occupy ? 
A. Yes, sir. 
C. Q. 42. Have you a good memory ” 
A. Very good. 
C. Q. 48. Is your memory such that you can remember conversa- 
tions, word for word, which occurred many years ago? 
4192 A. I can remember about the well, because there was great 
excitement then about it. 
C. Q. 44. Please observe my question, Mrs. Short, and answer that. 
Question repeated. 
A. Yes, sir. 
C. Q. 45. How do you remember that you saw what you have 
stated on your direct examination at this well in the year 1859? 
A. [ remember its being the year of the camp-meeting. 
C. Q. 46. Was it before or after the camp-meeting? 
A. I think it was before. 
C. Q. 47. About how long before? 
A. I could not say as to the time before; not a great while. 
C. Q. 48. What makes you think it was before the camp-meeting? 
A. Because the people used to come up from the camp ground— 
up to the well. 


12 o’clock m.—Proceedings adjourned until 1.30 o’clock p. m. at 
this place. 


4193 , 1.30 o’cLocK P. M. 
Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of the witness, ELIzABETH SHORT, re- 
sumed : 


C. Q. 49. You state, in your last answer, that this scene which you 
have described at the well occurred before the camp-meeting, “ be- 
cause the people used to come up from the camp ground up to the 
well.” Was there not a well there before the time when you saw the 
pipe, as you have described ? 
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A. There was a well there, but no windmill attached, if I remem- 
ber aright. 

C. Q. 50. What makes you remember that the camp-meeting oc- 
curred there in 1859? 

A. Because the camp-meeting was the year I was eight years old. 

C. Q. 5). How do you remember that you saw this driven the 

same year as the camp-meeting ? 
4194 A. Because I did not go to school that summer that they 
drove the well; it was the same summer as this camp-meet- 
ing. 

C. Q. 52. How do you remember that you did not go to school that 
summer? : 

A. Mother was sick, and I staid at home to take care of the baby. 

C. Q. 53. You have given several occurrences, such as your mother 
being sick, your not going to school, and your being eight years old 
and the camp-meeting, occurring in 1859. How are these events 
connected, so as to enable you to fix the time when this well scene 
occurred—the season of 1859? 

A. It was two years before my mother’s death, and she was sick 
from that time until she died, which makes me remember it. 

C, Q.54. I think you do not quite understand my question. What 
I want to know is how you fix this occurrence at the well as being 
the year when you were eight years old, the year the camp-meeting 

was, and two years before your mother’s death. 
4195 A. It was the first summer that I staid from school at all. 
I never went to school from that summer until 1861. 

C. Q. 55. How do you remember that it was the first summer that 
you staid from school? 

A. By my being sick when school began. Mother was taken sick 
afterwards so that I could not go. 

C. Q. 56. All of the events which you relate are entirely discon- 
nected with the occurrence at the well. Can you give any other rea- 
son why you remember that this occurred in 1859? 

A. No; I do not think of any. 

C. Q. 57. Can you tell other than you have how the occurrence at 
the well and the events which you have related are connected ? 

A. I do not think I can. 

C. Q. 58. Is your father living or dead? 

A. Living, the last that I knew. 

C. Q. 59. Where does he live ? 

A. Michigan. 

C. Q. 60. What is his post-office address? Give his name and ad- 

dress. 
4196 A. Thomas H. Perry, Vernon station, Shiawassee Co., Mich- 
igan. 

C. Q. 61. When did your mother die ? 

A. In the summer of 1861. 

C. Q. 62. Where did you live in 1859? 

A. I lived in William Tallman’s house, on the west side of his 
farm, where James Share now lives. 
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C. Q. 63. Who occupied the farm of William E. Tallman, where 
the well was that season ? 

A. Ezekiah Klock, I believe. 

C. Q. 64. Where did he live? 

A. In the same house with William Tallman, on his farm near 
the mills. He occupied the north part of the house and Tallman 
the south part; Mr. Stanton lives there now. 

C. Q. 65. What day of the week was it that this occurrence at the 
well took place? 

A. I do not remember. 

C. Q. 66. What month was it? 

A. Il cannot remember. It was warm weather. That is the ex- 
tent of my remembrance about the month. 

C. Q. 67. Was it in the forenoon or in the afternoon? 
4197 A. I think it was in the forenoon that I was there. 
C. Q. 68. About what time? 

A. Just before dinner. 

C. Q. 69. How do you remember that? Did your father go home 
with you to his dinner? 

A. No, sir; mother called me to come home and help her get 
dinner. 

C. Q. 70. How long were you at the well? 

A. It was quite a little while I stood there; [ could not tell as to 
the minutes; it was half an hour, perhaps. 

C. Q. 71. How far was your house from the well? 

A. Between 50 and 60 rods, 1 should think; it was across one 
lot. 

C. Q. 72. What were you doing when your father called to you 
that he wanted some water ? 

A. I was in the orchard playing with the smaller children, 

C. Q. 73. What children ? 

A. My sisters. 

C. Q. 74. You have sworn, in answer to question 43, that your 

memory is such that you can remember conversations, word 
4198 for word, which occurred many years ago; what were the 
words of your father when he called to you for the water? 

A. He called, “ Lib, bring us some water.” 

©. Q. 75. How far was the orchard from the well ? 

A. It was about the same distance as the house; it was a little 
northeast of the house. 

C. Q. 76. What was your reply to him? Give your exact words. 

A. “I will.” 

C. Q 77. What did you do next? 

A. Went to the house, got a pail, went to the well, and got some 
water and carried it down there. 

C. Q. 78. Did you carry any other dish but the pail ? 

A. No, sir ;. they drank out of the pail. 

C. Q. 79. What kind of a-pail was it ? 

A. A five-quart tin pail. 
C. Q. 80. Did you have any conversation with your mother when 
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you went to the house for water? If so, please to give the exact 
words. 
4199 A. I said, “Ma, pa wants some water.” She said, “ Take 
the five-quart pail and carry him some. 

C. Q. 82. Did your sisters remain in the orchard while you were 
gone? 

A. Yes, sir; they were swinging while I was gone. 

C. Q. 83. As you left them to go for the water what did vou say 
to them, ifanything’? Please give the exact words, 

A. “ You can swing; | have got to go and carry some water.” - 

C. Q. S4. When you got to the well who spoke first ? 

A. Father. 

C. Q. 85. Please give his exact words. 

A. “ Hand it here; I am as dry as a fish.” 

» Q. 86. Where was he? 

A. He stood by the well. 

C. Q. 87. What was he doing? 

A. Holding his hands on his hips. 

C. Q. 88. What did you reply to him? ‘ 

A. “ Here it is.” 

C. Q. 89. Who spoke next? 
4200 A. I do not remember. 
C. Q. 90. Who spoke next that you do remember? 

A. Mr. Wickham took me by the arm and said, “ Let’s put her in 
there.” = 

C. Q. 91. What next was said and by whom? Please give the 
exact words, 

A. I told him to stop, and father said, “ Well, go to the house, 
then.” 

C. Q. 92. What did you reply to that? 

A. I told him I would, and started, 

© Q. &. What next? 

A, About half way to the house mother stepped to the door and 


called me to help her. al 
CG. QM. What were her exact words’ 
A, “Lab, come and help me get dinner,” 
GC. Q. 9. The time when Mr, Wickham toek you by the arm and 

said, “ Let us put her in there,” was that as soon as your father had * 


got through drinking? 
A. I could not say; | left him drinking and went to the well; I 
could not say whether he had got through drinking or not. 
C. Q. 96. How long was it after you handed him the pail saying, 
“ Here it is?” 
4201 A. It was not but a few minutes. = 
C.Q.97. About how many minutes, should you think? You 
say you do not know whether he had finished drinking or not? 
A. I should not think it was more than two. I had merely turned 
around and looked in the well. 
C. Q. 98. And did you hand him the pail as soon as you got to the 
weli? - 
A. Yes, sir. 
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C. Q. 99. So that you were at the well only from two to three min- 
utes, were you? 

A. I was there longer than that, for [ waited for them to get 
through drinking, all of them, and took the pail home with me. 

C. Q. 100. You say you gave the pail to your father when you 
first got there, and, you think, in not to exceed two minutes after 
Mr. Wickham seized you by the arm, and when he released you you 

started home. State, as nearly as you are able, how long it 
4202 was from the time you went to the well till you left it for the 
house. 

A. I cannot say as to the minutes. It was not but a little while— 
not more than ten minutes, maybe—that I stood there by the well. 

C. Q. 101. Do you think it was as much as ten minutes? Please 
bear in mind in your answer that you have already sworn that you 
did not think it was over two minutes after you handed the water 
to your father before Mr. Wickham seized you, and that you had 

merely time to turn around and look into the well. 
4203 A. I think it was as much as that before I went home. 
C. Q. 102. What were you doing other than you have tes- 
tified to during this ten minutes? 

A. Looking to see what I could see. 

C. Q. 103. Did you look any more after Mr. Wickham released 
you? 

A. Yes; I looked in the well. 

C. Q. 104. What did you mean, then, when you testified that when 
he released you you started for the house” 

A. I did not start immediately, but I started within ten minutes 

for home from the time that I give father the pail. 
4204 C.Q, 105. Did you start immediately after Wickham re- 
leased you? 

A. No, sir, 

C. Q. 106. How long after? 

A. Leould not say exactly in minutes; not but a few, though ; 
they had not begun work again when I started for the house. 

C. Q. 107, So that while you were there there was no work done. 
Is this so? 

A, Yes, sir. 

C. Q. 108. Then, as | understand you, you have given all that was 
said while you were there. Is this so? 

A. All that | remember of that was said to me. 

C. Q. 109. Do you remember anything that was said to any other 
person 

A. No; they were talking, but I paid no attention. 

C. Q. 110. And you do not remember either their exact words nor 
the substance of anything they said, do you? 

A. No, sir. 

C. Q. 111. You say you looked in the well. What did you see in 

there? 
4205 A. I saw the pipe that they were driving. 
C. Q. 112. Anything else ? 
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A. There was a man down in the well, but what he was there for 


I do not know. 

C. Q. 113. Who was it? 

A. I do not remember his name—a stranger. 

C. Q. 114. It was not Mr. Getman nor Mr. Tallman, was it? 

A. No,sir. 

C. Q. 115. What was the man in the well doing, if anything? 

A. Nothing when I looked in. 

C. Q. 116. Was there any ladder in the well ? 

A. I think there was. 

C. Q. 117. Please describe it. 

A. A common ladder, which stood up side of the well. 

C. Q. 118. Could you see the bottom of the well ? 

A. I think I did. 

C. Q. 119. Will you swear you did? 

A. Not positively. I do not remember exactly as to that. 

4206 C. Q. 120. You say in answer to question 107 that no work 

was done while you were at the well. You say in answer to 

question 17 that “I saw them driving a pipe—an iron gas pipe.” 

Please explain these two answers, Mrs. Short. Do you mean by them 

simply that they were at work at the well; that you saw the pipe in 
the well, and you suppose from that that they were driving it ? 

A. Yes, sir. 

C. Q. 121. You have no personal knowledge, have you, that they 
did drive the pipe at all; I mean did you see them drive the pipe 
at all? 

A. Only from the house; as I was going from the house down I 
saw them pounding there at the well—driving down something; I 
supposed it was the pipe. 

C. Q. 122. You cannot swear that they were driving the pipe, can 
rou? 

A. I cannot say that I saw them strike the pipe, but all 
4207 that was in sight to see that they were soul was the 
pipe. 

C. Q. 123. Fow how great a distance from the well could you thus 
see the pipe that they were pounding ? 

A. I could not say about the distance; I have not much of an 
eye for measuring distances. 

C, Q. 124. Estimate as nearly as you are able, remembering that 
you have testified that it was from 50 to 60 rods from the well to 
the house. 

A. I could not tell nothing of the distance. 

C. Q. 125. Do you think it was halfway between the orchard and 
the well? 7 

A. It might have been; I could not say positively. 
4208-4210 C. Q. 126. Is it your best judgment that it was about 
half way ? 
4211 Complainants’ counsel states that he here withdraws ques- 
tion 126. 


C. Q. 127. You have stated that all that was in sight “that they 
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were pounding on was the pipe,” and that it might have been 
4212 about half way between the orchard and the well; that you 

could see the pipe that they were pounding on. Is it your 
best judgment that it was about half way ? 


4213 (Question 129 read to the witness.) 
Complainants’ counsel here states that he withdraws ques- 
tion 129. 


C. Q. 130. Mrs. Short, did you understand the last question ? 

A. Not fully. 

C. Q. 181. You have stated that all that was in sight “that they 
were pounding on was the pipe;” that you saw them pounding as 
you went from the house to the well; that it might have been half 
way from the orchard to the well that you could thus see the pipe 
on which they were pounding. Is it your best judgment that you 
could thus see the pipe when about half way between the orchard 

and the well? Please to answer directly. 
4214 A. They were pounding on something, but whether it was 
the pipe or not I could not positively say; yet that was all 
that I could see when I got to the well that they might have pounded 
on was the pipe. 

C. Q. 132. Could a man stand upon the ground outside of the well 
and just at the edge and reach up high enough to pound upon the 
end of the pipe, or would he have to stand upon something in order 

to be high enough to strike on the pipe ? 
4215 & 4216 A. I think he stood on the ground. 
C. Q. 133. And did the pipe when standing in the 
well when you were there come up above the top of the well about 
five feet ; if not, about how far did it? 


4217 Cross-examination closed. 
Examination of this witness closed, 5.15 o’clock p. m. 
4218 (Signed) Mrs. ELIZABETH SHORT. 


Subscribed and sworn before me this 20th day of April, 1881. 
[u. s.] (Signed) M. STANLEY BIERCE, 
Notary Public. 


Proceedings adjourned until Thursday, April 21st, 1881, at 10 
o’clock a. m., at this place. 


TuursDay, April 21st, 1S81—10 o’clock p. m. 
Convened pursuant to adjournment. 
Present: George L. Waters, Esq., for complainants; Irving H. 
Palmer, Esq., for defendant. 
Defendant’s counsel asks that the proceedings herein be held open 
for the arrival of a witness. 
Proceedings held open. 
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4219 1.30 o’cLocK P. M. 
Present: As before. 


RicHarp Eaprertson, being called for the defendant and cau- 
tioned and sworn to tell the truth, the whole truth, and nothing 
but the truth, testified as follows: 


Q. 1. What is your name, age, occupation, and place of residence ? 

A. My name is Richard Egbertson; aged 54 years; Iam a farmer, 
and reside in Preble. 

Q. 2. Do you recollect observing a windmill erected at the well on 
William E. Tallman’s premises in the summer of 1859? 

A. I do; that is the year that camp-meeting was that I have ref- 
erence to. 

Q. 3. Do you mean the camp-meeting which was held on Moses 
T. Tallman’s farm ? 

A. Yes, sir. 

Q. 4. Was there ever more than one camp-meeting held 
4220 there or in Preble, to your knowledge, information, or belief? 
A. No, sir; there was not. 

Q. 5. Was this windmill erected before or after this camp-meet- 
ing? 

A. It was before the camp-meeting that I saw it. : 

Q. 6. Do you know Thomas J. Getman, of Preble? If you know 
him for how long a period have you known him ? 

A. I know him and have known him for ten or twelve years, 
more or less. 

Q. 7. Did you have a conversation with Thomas J. Getman in 
which he stated in substance that he and his father dug the well 
(meaning the Tallman well, at which the windmill was erected) ; 
that it afterwards became dry, and he and William E. Tallman 
drove the pipé (meaning the perforated iron gas pipe introduced as 
an exhibit in this case) and obtained water therefrom by means of 
a an OW that in substance? Please give the conversation in 

full. 
4221 A. I had a conversation with him last May—the 26th day 
of May. He was at work for me. We talked about this 
well. Hesaid he and his father dug it. He said it became dry 
and he and Mr. Tallman put in a pipe—drove a pipe; he did not 
say as regards a perforated pipe. They drove a pipe and got water. 
He said that was the year of the camp-meeting. 


Direct examination closed. 


4222 2.10 o’CLOCK P. M. 
Cross-examination : 


C.Q.8. Are you any relation, either by blood or marriage, to 
Moses T. Tallman, Calvin Haynes, or Perry Haynes? 

A. Not that I know of; no, sir. 

C. Q. 9. To whom did you first divulge the fact that you had had 
such a conversation with Getman? 
A. I do not know as I could state. 
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C. Q. 10. Give the name of the first person that you remember 
that you did divulge it to. 

A. Ido not know as I could tell. There was a good — of talk 
at different places. 

C. Q. 11. Did you ever relate the conversation to any one until 
you related it to the notary on your direct examination here? 

A. I think I have. 

C. Q. 12. To whom, and for what object? 

A. Ido not know that I had any object either way. We 
4225 were talking one way and another in regard to this and I 
think I have related it—what he told me at my house. 

C. Q. 13. To whom ? 

A. I think Mr. John Klock was present, and there might have 
been others present. I think there was. 

C. Q. 14. Can you give the name of any other person to whom 
you related it before your examination on your direct? 

A. I think that Eben Daley was present; I think Mr. Keach; I 
will not be certain ; that is all that I could think of now; still there 
might have been others present. 

C. Q. 15. By Mr. Keach do you mean Mr. Calvin E. Keach, the 
lawyer who took testimony for the defendants in the driven-well 
cases at Preble? 

A. That is the man that I have reference to. 

C. Q. 16. You have been examined here to-day on your direct 
examination by Irving H. Palmer, Esq., have you not? 

A. Yes, sir. 
4224 C. Q. 17. John W. Suggett, Esq., has been present in the 
room, has he not, and in whispered consultation with Mr. 
Palmer during your examination on the direct? 

A. I suppose that he was in the room ; I suppose that was John 
W. Suggett. I heard them whispering something, but did not see 
them, my attention being turned another way; but I think it was 
after my direct examination was closed; I think so. 

C. Q. 18. You have stated that you have given the names of all 
the persons that you can remember to whom you have related this 
conversation with Getman. Did you not consider it rather singular 
that Mr. Palmer should put you upon the stand before asking you 
to relate to him the conversation which you have testified to? 

A. I thought you had reference to that time at which this con- 

versation was given. 
4225 ©. Q. 19. Do you mean by your last answer the time at 
which the conversation with Getman occurred? 

A. This conversation was not at the time that Getman and I had 
a talk ; it was last winter that I had reference to. 

C. Q. 20. Your answer I do not understand. What I want to 
know is, did you not think it strange that Mr. Palmer should put 
you upon the stand without asking you to relate the conversation 
which you have testified to? Please answer yes or no. 


Complainants’ counsel withdraws question 20. 
196—16 
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4226 '.Q. 21. You have been sworn before, have you not, Mr. 
E edna 

A. Do: you mean in any case? 

C. Q. 22. 1 do. 

A. 3 have. 

C. Q. 23. You know the nature of an oath, do. you not? 

A. I suppose I do. 

C. Q. 24. Did vou ask the counsel for the defendant to instruct 
you as to what your answer might or might not be? 

A. No, sir. 

C. Q. 25. Did he voluntarily and without being asked by anybody 
deliver himself of the wise instructions following question 20 as to 
what your answer might or might not be? 

A. Ido not know that he did; he did not ask me, not if I 
4227 understand the question aright; [do not know that any one 
said anyvihing to him, 

C, Q, 26. Question 20 repeated, 

A, LT do not say that he and T did not have any talk. T thought 
your Gestion hie ul reference to the time Twas Spent Tits of You did 
not ask me if Mr. Palmer and I had any conversation. 

CQ. 27. Lasked you, “Can you give the name of any other person 
to whom you related it before your examination on your direct?” 
That we may not misunderstand each other, I repeat the question. 

A. Mr. Palmer, I understand you now; I had reference, and | 
supposed you had, to that time, 

C, Q. 28. Have you now given all the names that you can remem- 
ber? 

A. I think the gentleman whom you call Mr. Suggett was present. 

C, Q. 29. Is that all? 

A. I think it is. 

C, Q. 30. Who subpeenaed you ? 

I received a telegram. 


; 31. From whom ? 
A, T think it was Mr. Palmer. 
A22S ©. Q. 32 NW hen? 

\ La vaht ai naan Wine veloek, 

CQ. SS. Have vou not been here before today to be sworn asa 

Wi tres dn This ease” 
A. Na si 
C. QS Were you present here at the time Perey Haynes waa 


De tig SWAPS) | 
\. Tf was dewn with him t rode down with him that day 
C. Q. S33. What for? 
A. I had some business here to deo. 
C. Q. 36. Did you not hold a consultation with Palmer that day ? 
A. I do not recollect of anything in particular, I do not know 
but what | talked with him on some business that I had. I was 
down on some business of my own. 
C. Q. 37. Did you talk with Haynes about what you knew of the 
‘ase, and tell him about this conversation ? 
A. I think I did not, about this conversation. 
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C. Q. 38. Did Haynes tell you that he was coming here to be 
sworn ? 
4229 A. Well, I had some business here and at Homer, and 
when we got about half way down he told me what his busi- 
ness was down here. Then I says to him, “If I had known that 
was your business I would not have rode down with you.” 

C. Q. 39. Are you an associate of Perry Haynes? 

A. No more than any neighbor. 

C. Q. 40. Why would you not have rode with him if you had 
known that his business here was to be sworn for the defendant in 
this case ? 

A. Because I reckoned he would be here all day and perhaps 
longer, and I was in a hurry to do my business and get home. | 
intended to have got back by one or two o'clock, at least. 

Q. 41. How long after you had thus rode with defendant’s 
other witness, and thus been to the place where lie was being sworn, 
Was it that it came to your knowledge that Mr, Palmer wished to 

use You, too, as a Withess Y 
4230 A, Do you mean how long after T saw Haynes? 
C. Q. 42. Please observe the question and you will see my 
meaning, | think. 

Question repeated, 

A, Haynes spoke about it afterwards, I think, and said they had 
got my name here. 

C. Q. 43. Do you know how they got your name? 

A. I do not. 

C. Q. 44. Have you been sick considerable in your life ? 

A. No; I cannot say that I have; still my health is not good— 
not as good as it used to be. 

C. Q. 45. Is it not true that your memory is considerably im- 
paired ? 

A. I do not think it is. 

©, Q. 46, Is it not true that your ill health has to a considerable 
extent impaired your mental faculties, so that your mind becomes 
easily tired ? 

A. T think not, 

C QO47. Do you consider your memory good | 

\ i think 1 av : 
SY | CQ. 4S. Is itso goed that for a great length of ade you 
CA Weeder converations Word for word! 


») . ‘ aan . .. Babin 
\. Well, as mei so as the general nan of peapfe, C Unik 
‘ P ‘ * . . * + i 2 % ‘ a* 
CY QQ. a Without testitving as to * the general ran,” please answer 


as tO Yoursel lh 

Question 4S repeated, 

A, Well, 1 might not remember every word, perhaps. 

C, Q. 50. Do you swear that you have given the conversation with 
Mr. Getman word for word ? 

A. I think 1 do; that I have, at least. 

C. Q. 51. And just as it occurred ? 

A. I think I have. 

C. Q. 52. Do you swear that you have ? 
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A. I do. 

©, Q. 53. And do youswear that you have not left out a word nor 
a sentence that he uttered at that ‘ime? 

A. Well, there might have been a word or two that was said, but 
this was the substance of it, as near as I can tell you. 

C.Q. 54. You have sworn that you have given the conversa- 
4232 tion with Mr. Getman word for word and just as it occurred. 
Do you still adhere to that statement ? 

A. I do, as near as I can recollect. 

C. Q. 55. Do you swear that you can recollect the conversation 
word for word, & just as it occurred ? 

A. I think I do. 

C. Q. 56. Do you so swear ? 

A. Yes; I do swear so. 

C. Q. 57. Did you put the conversation down in writing? 

A. No, sir. 

C. Q. 58. Did you make any written memoranda of it ? 

A. Nothing, only in the diary of the day—the day that he was 
there at work; that is all. 

C. Q. 59. Did you mention the conversation in the diary ? 

A. No, sir. 

C. Q. 60. What was he doing that day for you? 

A. Carpenter. 

©. Q. 61. Did anybody hear the conversation but you ? 

A. My wife heard part of it; heard us talking about it; we 
4233 were in the house and she was getting tea. 
©. Q.62. Who commenced the conversation about the well ? 

A. I think he did. 

C, Q. 63. Give his exact words. 

A. I think I have in regard to this matter. 

C. ). G4. Please do so AGAIN, 

A, In regard to what he said about the well? 

C, Q. 65. T mean that conversation in regard to the well; and I 
wish you to put yourself in his place, speaking his exact words, 
which you say you remember. 

A. He said he and his father dug the well. The well got dry 
and he and Tallman drove the pipe or put the pipe in; I think they 
said drove it, and got water. That was the summer of the camp- 
meeting. I guess that is about the substance. He talked more 

| about the camp-meeting ; | think he said he had a victual- 
4234 ing stand there, but that was the substance in regard to the 

well. 

C. Q. 66. Have you given his exact words now as to the well? 

A. I think I have. 

C. Q. 67. Do you swear you have? 

A. Yes; I do. 

©. Q. 68. Who did you understand that he meant by “he” when 
he said “ he and his father dug the well?” 

A. Why, himself. 

C. Q. 69. Did you not think it strange that he should speak of 
himself as “he”? 
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A. Well, he might have said “ I and my father.” 

C. Q. 70. You have sworn two or three times unequivocally that 
you have given his exact words; what do you say now? 

A. I say I have. 

C. Q. 71. You have sworn positively that he said “he and Tall- 
man droye the pipe or put the pipe in.” Who did he mean by 
“he?” 

A. Well, he meant himself. I was telling what he said. If I had 

been in his place I should have said “ I,” “ myself.” 
4235 C. Q. 72. As you seem to be somewhat mixed I will give 
you an opportunity to right yourself. Please to put yourself 
in his place, using his exact words (which you say you remember), 
and give this conversation in regard to the well. 

A. I and my father dug the well; the well became dry; I and 

3111 Tallman put in the pipe or drove the pipe and got water; that 
was the year of the camp-meeting. 

C. Q. 73. Have you now given all that he said on that occasion 
about the well ? 

A. I think I have. 

©. Q. 74. Do you swear that you have? 

A. I do. 

C. Q. 75. You state that he said “I and Bill Tallman put in the 
pipe or drove the pipe.” Do you mean that you cannot remember 

whether Getman said that they “ put in the pipe,” or whether 
4236 he used the expression “drove the pipe?” 
A. I could not say whether he said “drove it” or “put it 
in;” I could not state positively in regard to that. 

C. Q. 76. Then, as I understand you, Mr. Egbertson, you do not 
mean to testify positively that he told you on that occasion that the 
pipe was driven. Is this so? 

A. Well, as I say, he used one or the other of those expressions, 
and I could not say positively which one he used. 


Cross-examination closed. 
£10 O'CLOCK P.M. 
Redirect examination ; 
R. D.Q. 77. Did you have a subsequent conversation with Thomas 
J. Getman, since or about the time he was examined in this 
4237 suit, with reference to this well, in which he changed his 
former statement which you have here given and claimed the 
pipe was only driven a few inches for the purpose of steadying it? 
If so, please give that conversation. 

A. He said, at the hotel, some two weeks ago, perhaps, or about 
two weeks, as we were talking about this pipe business—the well. I 
asked him a question in regard to this point. I asked him what 
was the object of having the end closed up and_ holes in it if it was 

not driven in the ground but only hung in the water. He 
4238 said that the pipe was drove into the ground a little in order 
to steady it. I think he said five or six inches. 

R. D. Q. 78. When did you first see a driven well to your knowl- 
edge and where was it? Please state the circumstances. 
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A. It was in Preble, on what we call the Ham farm. It was in 
the cellar, near the stairs which went down cellar on the inside. I! 
went in fora drink of water and I heard they had a driven well in 
there and wanted to see it. I went in from the outside. I think it 
was in 1863; it might have been 1862 & it might have been 

1864; I cannot exactly tell as to that. 
4239-4253 R. D. Q. 79. Can you not give the date more defi- 
nitely ? 

A. I would not want to now. 


Redirect examination closed. 
4 O'CLOCK P. M. 
Examination of this witness closed. 


(Signed) R. EGBERTSON., 


Subscribed and sworn to before me this 21st day of April, 1881. 
[L. s.] (Signed) M. STANLEY BIERCE, 
Notary Public. 


4254 Ropert Cow !n called as a witness for the defendants, who, 
being duly cautioned and sworn, deposes as follows : 


Q. 1. What is your name, age, occupation, and place of resi- 
dence ? 
4255 A. My name is Robert Cowin; Iam 68 years old; I carry 
on the shoe business ; I reside in Preble, Cortland county, New 
York. 

Q. 2. How long have you resided in Preble ? 

A. I have lived there, with the exception of about 6 years, ever 
since I was born. 

Q. 3. Do you know Thos. J. Getman ? 

A. Yes, sir. 

Q. 4. For how long have you known him? 

A. For 30 years. 

Q. 5. Do you remember the occasion when a camp-meeting was 
held on the premises of Moses T. Tallman, in the town of Preble, 
Cortland county, N. Y.? 

A. Yes, sir. 

Q. 6. When was that? 

A. In September, 1859. 

Q. 7. Was there ever more than one camp-meeting held in the 
town of Preble to your knowledge, information, & belief? 

A. I think there was; in the year of about 1852 there was a cam p- 
meeting held about 5 miles north of Preble village; I think that 
was in Preble town. 

Q. 8. Was any other camp-meeting ever held upon the 
4256 premises of Moses T. Tallman except the one held there in 
Septem ber, 1859. 

A. I think not, sir. 

Q. 9. Did you attend the camp-meeting held upon the premises 
of Moses T. Tallman; if so, what was your business at that time? 
I mean at the camp-meeting. 
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A. IT ran an omnibus from the village of Preble to these grounds 
and carried passengers. 

Q. 10. In wee this did you pass and repass in view of the wind- 
mill erected in the pasture of Wm. E. Tallman, situate north of the 
east and west road and east of the north and south road leading to 
Preble village? 

A. Yes, sir. 

(. 11. When, for the first time, did you see the windmill erected 
in the place indicated in the above questions? 

A. The Ist day of the camp-meeting. 

(. 12. Was it then in operation ? 

A. Yes, sir. 

Q. 13. Did you ever visit the well over which this windmill was 

erected ; if so, when, with reference to the camp-meeting ? 
4257 A. I visited it the last week of this camp-meeting, in 1859, 
that I have spoken of. 

Q. 14. Did you then look into the well; if so, where was the pump 
situated and where was the water discharged? Please describe the 
same. 

A. I did look into the well then. The pump was rather on the 
east side of the well, and the pump was very, near the bottom of the 
well and the water was discharged from the pump toward the west, 
into a reservoir. 

Q. 15. Was there any water in the dug well at that time? 

A. It was damp and a little muddy at the bottom of the dug well. 
I could not call it any water. I should say it was pretty much en- 
tirely dry. : 

Q. 16. Have you heard Thos. J. Getman state in substance that 
he dug or helped to dig this well in the spring of 1859; that it sub- 
sequently became dry, when he helped to dig it deeper, after which 

it again became dry, when he, Getman, and Wm. E. Tallman 
4258 drove a pipe in the bottom of the dug well, attached a pump 
to the pipe, and procured water therefrom, or anything of 
that import? Please state what you heard him say on this subject. 

A. I heard him say that he helped dig the well. He said it failed 
& Mr. Wm. E. Tallman came after him during this camp-meeting 
to dig it deeper and after the camp-meeting he did go and dig it 
deeper. He said he helped Wm. E. Tallman drive the pipe. He 
said he drove the pipe and Mr. Tallman held a scantling upon it 
for him to drive on. 

Q. 17. About when did Mr. Getman make these statements you 
have detailed, where was it, & who was present? 

A. It was last fall. He made it once in my shop in Preble vil- 
lage, & I have heard him make these statements in the hotel at 
Preble village. Calvin Haynes & Richard Egbertson were present 

at one time. There were others in there. I heard him tell 
4259 it once in front of the P. O. in Preble village, and Jno. Wil- 
bur & Amasa Aldrich were present at that time. 
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Cross-examination by Gro. L. Waters, of counsel for com- 
plainants: 


Q. 18. In relating the conversation which you say you had with 
Mr. Getman—do you pretend to give his exact words or merely the 
substance of the conversation ? 

A. In part they are his words exact. As to Tallman’s coming to 
the camp ground & his digging the well deeper were his exact 
words. I have given it as I remember it. I give very near his 
exact words. 

Q.19. Please state the exact words, putting yourself in his place. 

A. “I dug the well deeper ;” “I helped Mr. Tallman dig the well 
deeper and helped stone it;” “I helped Mr. Tallman drive it; he 
held the scantling & I drove the pipe.” That is about all T heard 
him say about it that I now remember. 

Q. 20. He did not tell you how far he drove it, did he? 


A. No, sir. 
4260 Q. 21. He did not tell you when he drove it, did he? 
A. No, sir. 
(Sed) ROBERT COWLN., 


Subscribed & sworn to before ine April 27, 1881. 
ies &. (S’g’d) DORR C. SMITH, 
Notary Public. 


4261 Orrice OF Dorr C. SMITH, 
Aprit 29, 1881—at 11 o’clock a. m. 
Complainants appear by Geo. L. Waters, Esq., their counsel, and 
the defendant appears by his counsel, Irving H. Palmer. It is con- 
eeeded by vce, 5 oe counsel that defendant may now call and 
examine John H. Klock as a witness in this suit. 


Joun H. Kiock, being duly cautioned and sworn, deposes and 
testifies as follows, to wit: 


Ques. 1. What is your name, age, occupation, and place of resi- 
dence ? 

A. John H. Klock; I am 60 years old, & was last December; I 
am a hotel-keeper at Preble, Cortland Co., N. Y.; I reside in the 
town of Preble, Cortland Co., N. Y. 

Q. 2. Where did you reside in September, 1859? 

A. I lived in Christian Hollow, town of Tully, Onondaga Co., 
le 

Q. 3. How far is that from Preble village? 

A. Eight miles. 

Q. 4. Did you attend a camp-meeting held upon the 
4262 premises of Moses T. Tallman, in the town of Preble, in 
September, 1859? 

A. I did, one day. 

Q. 5. Did you at the time of attending this camp-meeting observe 
that a windmill had been erected in the pasture of William E. 
Tallman, situate north of the east and west road and east of the 
north and south road leading to Preble village ? 


(4 th 
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A. Yes, sir; I saw a windmill over there. 

Q. 6. Was it in operation at the time you saw it? 

A. I saw the wings of the windmill going around; it was in 
motion. 

Q. 7. Is Ezekiah Klock, of Forestville, Maryland, your brother ? 

A. Yes, sir. 

Q. 8. Have you seen him write and know his handwriting ? 


4263 Letter dated “ Forestville, March 5th, 1880,” addressed to 

“Mr. John W. Suggett, Cortland, N. Y.,” and signed “ E. 
Klock” and marked “ Exhibit A, April 29th, A. D. 1881, Dorr C. 
Smith, notary public,” shown witness. 


Q. 9. In whose handwriting is that letter and the signature sub- 
scribed thereto ? 

A. It is my brother Ezekiah Klock’s handwriting. 

Letter offered in evidence by defendant's counsel. 

Letter received in evidence and marked as above, subject to the 
objection made. 

Q. 10. Where did Ezekiah Klock reside at the date of the letter 
shown you, March 5, 1880? 

A. He lived at Forestville, Md. 


4264-4268 (S’g’d) J. H. KLOCK., 
Subscribed and sworn to before me April 29, A. D. 1881. 
[L. s.] (S’g’d) DORR C. SMITH, 


Notary Public. 


4269 Exurpit A. April 29th, A. D. 1881. (Signed) Dorr C. 
Smith, Notary Public. 


FORESTVILLE, March 5th, 1880. 
Mr. John W. Suggett, Cortland, N. Y. 


Dear Sir: I receiv-d your letter. You wanted to know the 
year that I took possession of William Tallman’s farm ; it was in 
March 13th, in 1860; the win-mill pump was in the well when I 
went on the farm, and there was no change made in the pump or 
well while I lived on the farm that [ remember of; and as for that 
extra sheet of paper you wanted me to make those answers to it, was 
not in your letter; if it had of been I would of answered them. 

Yours, ete., Ek. KLOCK., 


427 DEPARTMENT OF THE INTERIOR, 
Unitep Srates Parent OFPIce. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the bound 
volumes of the library of this office of an article entitled “ Boring 
Wells,” said copy to be found of a volume entitled “ Mechanics’ 
Magazine,” vol. 2, published by Knight & Lacey, London, 1824. 

In testimony whereof I, V. D. Stockbridge, acting Commissioner 
of Patents, have caused the seal of the Patent Office to be hereunto 
197—16 
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affixed this fifth day of May, in the year of our Lord one thousand 
eight hundred and eighty-one, and of the Independence of the 
United States the one hundred and fifth. 
fr. s.] (Signed) V. D. STOCKBRIDGE, 
Acting Commissioner. 


427] Mechanics’ Magazine, Vol. L1. 
Published by Knight & Lacy, London, 1824. 
Article on “ Boring Wells,” page 60. 
Boring Wells. 


(Answer to question 2. 


Leeps, March 15, 1824. 
Drive a cast-iron pipe through the gravel—i. e., by means of a 


> 
weight hung at the end of the spring pole used in boring—and 
should the pipe meet with any loose stone to obstruct its passage 
put the boring rods into the pipe and bore until the stone is broken 
to pieces or driven sideways; then drive the pipe as before. I have 
had the management of a great many bore idles for water in this 
neighbourhood, some above 100 yards deep, and many contrivances 
I have used on account of ditticulties met with in different strata. 
I shall be happy to give your correspondent every information 
4272 in my power on the subject, and, if agreeable to you, will send 
a list of a few holes, stating the different strata gone through 
and the several springs of water met with. 
Yours, «c., ie 


N. B.—The shell borer must be used at times to bring out the 
gravel that gets into the pipe, and the pipe must have spigot and 
faucet joints. 

Ex’d: H. M. H., E. A. M. 

[Endorsed:] Defendant’s Exhibit No. 1, May 7, 1881, (Signed) 
Dorr C. Smith, notary public. 


4273 DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the bound 
volumes of the library of this office of an article on “ Earth Borer,” 
together with the sketch, said copy to be found on page 109 of a 
volume entitled “ Mechanics’ Magazine,” vol. 3, published by Knight 
and Lacey, London, 1824-’25. 

In testimony whereof I, V. D. Stockbridge, acting Commissioner 
of Patents, have caused the seal of the Patent Office to be hereunto 
affixed this fifth day of May, in the year of our Lord one thousand 
eight hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 

[L. s.] (Signed) V. D. STOCKBRIDGE, 
Acting Commissioner. 
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Mechanics Magazine, 
Vol.3. (324-/%25 Page 109. 


iferiileids “Ktiht WHer.3. 
| “i 
(Defuse er 6. duuth VMolaty Gabler, 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1571 


4274 Mechanics’ Magazine, Vol. II. 
Publisher by Knight and Lacy, London, 1824~-’25. 
Article on “ Earth Borer,” page 109. 
Earth Borer. 


Str: The borer, a sketch of which is placed above, hasbeen found 
useful in ascertaining the nature of the soil for the foundations for 
masonry in the formation of quay walls and piers at Bridgeport har- 
bour. A isa tube about ten feet long, formed of old gun barrels firmly 
soldered; D aniron rod fitted to the tube and fixed in handles 
similar to those of an auger, the point of the rod projecting almost 
two inches below the end of the tube; C a screw which, turned by 
the thumb and finger, keeps the rod in its proper place. The in- 
strument is bored into the loose sand or soil to any depth within its 

length, which depth is shown by the scale marked on the 
4275-4278 tube. The screw is then loosened and the rod withdrawn 

four or five inches and again fixed. The instrument is 
then bored to a further depth, and the tube receives a portion of 
such stratum as it may have perforated, and the instrument, being 
withdrawn altogether, retains such portion asis foreed out for exam- 
ination by restoring the rod to its original position. I am not 
aware that this simple invention has the merit of originality, but if 
it has not it may, through the medium of your useful publication, 
become more generally known. 

[ am, sir, &e., E. NICHOLETTS. 

Bridgeport, Sept. 20, 1824. 


Ex’d: H. M. H., E. A. M. 


(Here follows diagram marked p. 4276.) 


_ 


4279 In Circuit Court of the United States for the District of Iowa. 
Wma. D. ANpDREws ef al. vs. Geo. LELAND. 


In pursuance of the annexed notice I did, on the 20th day of May, 
1881, at the office of Lake and Harmon, at the city of Independence, 
Iowa, proceed to take the depositions of the witnesses named in said 
notice, to be used in the above-entitled cause. 

A. R. West, of the firm of Rickel, West and Eastman, was present 
and conducted the examination on behalf of the complainants, and 
Col. Jed. Lake, of the firm of Lake & Harmon, performed a like a 
like oftice for respondent. 


E. 8S. Hovey, being produced, sworn, and examined on the part of 
the def’t, deposes as follows: 

Q. 1. What is your name, age, residence, and occupation ? 

A. My name is E.S. Hovey; am 57 years of age; reside in Butler 
Co., lowa; am a farmer. 
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Q. 2. Are you the same E. S. Hovey that has been heretofore 
examined in these drive-well cases ? 

A. I am. 

Q. 3. In that examination you stated that you had made iron 
tube wells, commonly known as driven wells; now, state when you 
first commenced making that kind of wells. 

A. In October or November, 1867. 

Q. 4. Before you made any of those wells did you see any one make 
them; and, if so, when and where? 

A. I did; I helped a man by the name of Balcomb; it was in 
Sept. or Oct., 1867, on the fair grounds at Waterloo, State of Iowa, 

in Black Hawk Co. : 
4280 Q. 5. Now, state fully how that well was made by Balcomb 
that you say you helped him make. 

A. There was a hole about 2 feet in the ground, [ should think, 
when I commenced to help him; we screwed on a perforated point 
onto a piece of pipe about 5 feet long; we drove that down to the 
ground; then we screwed on another piece of the same length ; drove 
that down until we got on 4 pieces; then we attached the pump, 
primed it, and pumped water. The water came freely, and there 
appeared to be and abundant supply. 

Q. 6. State whether or not any rod was driven and withdrawn 
before you put in this pipe to which you attached the pump. 

A. There was not. 

Q. 7. State how this perforated point was made that you putin the 

ipe. 

A. It had the appearance of being slits — into the pipe; it was 
what is called a slot point, and the lower end drove to a point and 

closed up. 
4281 Q. 8. When you commenced making these wells state how 
you made them. 

A. By driving the pipe with the same kind of a point attached 
and afterwards several different kinds of points. 

Q. 9. In making these wells that you say you made state whether 
or not you used any rod that you drove and then withdrew in order 
to put the pipe down the same hole. 


Counsel for respondent desires the court to consider the same reply 
as heretofore made by them. 


A. We never drove any rod except the pipe. 

Q. 10. Who worked with you, if any one, the first few years you 
made this kind of wells? 

A. E. A. Hovey and John Sanky. 

Q. 11. Where does E. A. Hovey now live? 

A. Tampico, Whiteside Co., Illinois. 

Q. 12. Is he the same E. A. Hovey who was afterwards one of the 
firm of Hovey Bros. ? 

A. He was a memher of the firm at the time we commenced to 
work together; I believe the firm at that time was E.S.and E. A. 
Hovey and afterwards Hovey Bros. 

Q. 13. Where is John Sanky now? 


48 
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A. Reported dead. 
Q. 14. State whether or not, between 1867 and 1871, you knew of 
any other parties who made this kind of wells. 
A. I heard of quite a number; the only one that I knew, that I 
recollect now, was Mr. Auchampaugh, of Independence, Iowa. 
4282 Q. 15. Did you ever see Mr. Auchampaugh make a well? 
If so, state how he made it. 
A. I don’t think I ever saw him make one; I saw him at work 
at one; he appeared to be driving it the same as we did. 
(. 16. State whether or not he drove a rod and withdrew the same. 
A. He said he did not; he drove the pipe only. 
Q. 17. When was it that vou saw Mr. Auchampaugh at work at 
this well? 
A. I think in May or June, 1868. 


Direct rests. 
4283 (Signed) E. S. HOVEY. 


Subscribed in my presence and sworn to before me by the said 
E.S. Hovey this 20th day of April, 1881. 
[ SEAL. | (S’g’d) FRANK JENNINGS, 
Notary Public. 
Adjourned until 1.30 p. m. 


4284 FE. A. Hovey being produced, sworn, and examined on the 
part of the defense, deposed as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is E. A. Hovey; am 48 y’rs of age; reside at Tam- 
pico, Whiteside Co., I/].; am not engaged in any business at present. 

Q. 2. Are you the same E. A. Hovey that has been previously ex- 
amined in these driven-well cases? 

A. Iam. 

Q. 3. When did you first commence to make these iron or tube 
wells, known as driven wells? 

A. In the fall of 1867. 

Q. 4. State who worked with you at that time and who showed 
you how to make this kind of a well? 

A. E. 8. Hovey worked with me; Mr. Balcomb, of Waterloo, 
Iowa, helped to put down the first one I ever saw put down, and 
showed us how to put them down. 

Q. 5. When was it that Mr. Baleomb showed you how to put down 
this well? 

A. The latter part of October, 1867. 

Q. 6. State now the method he used in making this well; describe 

it fully. 
4285 A. He dug a hole with a spade or shovel, I should think 
foot deep and about a foot square; then screwed on what is 
called a slot point onto a piece of tubeing; then he drove that into the 
ground and screwed on another piece of tubing to drive it to the depth 
required ; then he screwed on what is called a pitcher pump and 
pumped out the sand and muddy water that come through the slot 
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point; then we dug a hole about 3 foot square and 4 foot deep; we 
took off the top joint of the pipe and screwed on an anti-freezing 
pump. 

Q. 7. State whether or not in making this well the said Baleomb 
used any rod or instrument that he drove and then withdrew to 
make a hole into which the tube was inserted. 

A. He did not; he left the same tube that he drove in the first 
place for the well. 

Q. 8. How long did you continue in the business of making these 
tube or iron wells? 

A. 11 or 12 years. 

Q. 9. State now how you made these wells for the first two or three 
years after you commenced. 

A. For several months we made them the same as the one de- 
scribed except the screen at the bottom, which was a little different. 

Q. 10. State, as nearly as you can, how many wells you made by 
driving the tube the first thing that was used to draw the water 

through. 
4286 A. I should say from 30 to 100. 
Q.11. Within what time, after you commenced making 
these wells, was it that you made from 30 to 100 wells in that way? 

A. It was several months; something less than a year. 

Q. 12. Was you one of the firm first known as E.S. and E. A. 
Hovey, afterwards known as Hovey Bros.? 

A. I was. 

Q. 13. Where was it that Mr. Balcomb assisted you in making 
this first well? 

A. On Mr. Cutshall’s farm, in Perry t’p, Buchanan Co., Iowa. 

Q. 14. During the time you were at work making these wells did 

you see any other parties making similar wells; if so, who? 

A. I did not to be close; saw them at a distance, as near as I re- 
member. 

Q. 15. State whether or not you kept this method of making wells 
a secret or was it practiced openly where all who wished might 
see it. 

A. We did not; it was practiced openly where all might see it who 
wished. 

Direct rests. 


By stipulation, solicitors for complainants give the same notice of 
expunging this witness’ testimony and for the same reasons as were 
given in the case of the witness E. S. Hovey. 

Solicitors for respondents make the same reply. 


Cross-examination waived. 


(Signed) EK. A. HOVEY. 


Subscribed in my presence and sworn to before me this 20th day 
of April, 1881]. 
feaian (Signed) FRANK JENNINGS, 
Notary Public. 
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4287 A. HAGEMAN, being produced, sworn, and examined on the 
part of the def’t, deposed as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is Anton Hageman; am 47 years of age; reside in 
Buchanan Co., lowa; am a hotel keeper. 

Q. 2. How long have you resided in Buchanan Co., Iowa? 

A. 28 years. 

Q. 3. Did you at any time know Margaret A. Jordan? 

A. Yes. 

Q. 4. State whether or not you ever sold or conveyed to her any 
real estate in Independence, lowa; if so, state when and what it was 
you sold her. 

A. I sold her my dwelling-house in 1862. 

Q. 5. Did you sell her any land with the dwelling-house; if so, 
what is the description of the land? 

A. I sold her the two half lots the house stood on; I don’t really 
know the number of the lots and block; think the lots were 5 and 
6, Stoughton and McClure’s Ist add. on Walnut street. 

42873 Q.6. Look at a copy of the deed here shown you and state 
if that is a copy of the deed you gave to M. A. Jordan of that 
house and half of two lots. 


Paper here shown witness purports to be copy of deed made by 
Anton Hageman & wife to Margaret A. Jordan for north half of lots 
5 and 6, block (9), Stoughton & McClure’s Ist add. to Independence, 
lowa. 

A. That is a copy of the deed, the only deed I ever made to her. 

Q. 7. State where M. A. Jordan lived when you made the bargain 
to sell her this house and the half of two lots. 

A. She lived on the west side of the river, one street north of 
Main St. 

Q. 8. State whether any person acted for Mrs. Jordan in making 
any part of the bargain for this house and these lots; if so, who. 

A. Mr. Jacob Rich made the bargain for her. 

@. 9. What business was Mr. Rich in at that time? 

A. He was editor of a paper here at that time called the Guard- 
ian. 

Q. 10. State, if you know, where Mr. Rich now is and what busi- 
ness he is engaged in. 

A. He is United States pension agent. 
4288 Q. 11. State where Mr. Rich lived at the time he made the 
bargain with you for these lots. 

A. He lived here at Independence with Mrs. Jordan. 

Q. 12. State whether you ever saw what is known as a driven well; 
and, if so, state where you saw the first one. 

A. Yes, sir; 1 saw one on the west side of the river a little west of 
the Presbyterian church, the first one in Independence. 

Q. 13. When was it that you saw that well with reference to the 
time you made this deed to Mrs. Jordan, before or after this deed 
was made? 

A. It was before when I first saw it. 
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Q. 14. State whether or not you saw the parties when they made 
this well or at any time while they were making it. 

A. I saw them when they were putting the well in. It was quite 
a new thing to us, driving a pipe in the ground and pumping water. 
I used to go over in the evening and look at it and pump water out 
of it. There was a base ball club ground just west of the well, and 
we used to go over and look at them and lay round and drink water 
out of the well. 

Q. 15. State what it was they drove into the ground to make this 
well. 

A. It was an iron pipe somewhere about two inches or two and a 
half inches in diameter. 

Q. 16. State who it was who played ball on these grounds west of 
where this well was. 

A. I could not name all the boys; they were the young men of 

Independence. 
4289 Q. 17. State now whether it was not cricket ball instead of 
base ball. 

A. Well, I don’t know what they call it; [did not know there 
was any other ball but base ball. I can tell you how they played it. 
They had a big ball and they rolled it along the ground, and they 
had some sticks stuck in the ground like lath, and there was a man 
with a bat who tried to keep them from knocking these sticks down. 

Q. 18. State now where you lived right after you sold this this 
place to Mrs. Jordan. 

A. I moved to Ohio the 1st of October. 

—. 19. How long did you live in Ohio? 

A. I lived there until the following June, 1868. 


Direct rests. 


By stipulation, solicitors for the complainants give the same notice 
of expunging this witness’ testimony and for the same reasons as 
were given in the case of witness E. 8. Hovey. 

Solicitors for respondents make the same reply. 


Cross-ex. : 


4290 X Q. 1. In your direct examination you say you saw the 
first well called a driven well west of the Presbyterian church ; 

how long had the Presbyterian church been built at that time? 

A. It was not built yet. 

X Q. 2. Who made this well that you first saw? 

A, I never learned the parties’ names. 

X Q. 3. How many were engaged in putting down this well ? 

A. Ido not know; I saw 2 or 3 men round there at work and a 
dozen or more looking on the same as I was. 

X Q. 4. Did you know any of the men that were at work there or 
who were standing round while it was being made? 

A. I did not know the names of the men who were at work there; 
they were strangers to me at the time; I knew all the men—the 
ones that were looking on; I know one,an Irishman who was work- 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1577 


ing for me; his name was Pat; that is all I know; I will never for- 
get him. 

X Q. 5. How long had you known Pat? 

A. About 6 months. 

X Q. 6. Did you ever know his full name? 

A. He told me his name; it was a kind of a peculiar name; he 
went all round town by the name of Pat and we never called him 
any other name. 

X Q. 7. Describe these strangers that you say put down this well. 

A. I don’t know as I could do that. 

X Q. 8. Where were they from ? 

A. I don’t know that. 

X Q. 9. Where did they stop when they were here at that time? 

A. I think they stopped at the house now called the Merchants’ 
Hotel. 

X Q. 10. Who kept that hotel at that time? 
429] A. I don’t know as I could say, there has been so many 
kept it; either Sherwood or Kimball, some of those men, 
kept it at that time. 

X Q. 11. Now, state particularly, if you please, how this well was 
made. 

A. The first I saw I saw them drive the pipe down; I stayed there 
and looked on awhile and went away, and the next time I saw it 
the pump was on and they were pumping. 

X Q. 12. What did the party who drove the pipe stand on while 
driving it? 

A. I think there were some boxes piled up that they were stand- 
ing on; I know they were standing up high. 

X Q. 13. Was T. H. Tyson there during the making of this well? 

A. I do not know. - 

X Q. 14. Was John West or John Fargo or Frank Fargo or H.S. 
Cole present, either helping to make the well or looking on while it 
was being made ? 

A. They might have been there looking on, but they were not 
helping to make it. They were strangers to me that were mak- 
ing it. 

X Q. 15. Did you know John West? 

A. I don’t remember him. 

X Q. 16. What was the nearest building to where this well was 
made and in what direction? How was it occupied and by whom? 

A. The nearest building that I remember is where Sherwood lives, 
near the mill. There might have been others nearer; I don’t re- 
mem ber. 

X Q. 17. On which side of Main St. was this well placed and on 
what block and what part of the block ? 

A. On south side of Main street; don’t know the number 

4292 ofthe block. It was on the block where the church stands, 
about a little east of the center of the block. The streets were 

not fixed up as they are now, so that a man could not tell. To the 
best of my recollection it was a little east of the center of the block ; 
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I mean east of the center—east and west. It was close to the side- 
walk, on the north side of the block. 

X Q. 18. Was there any buildings on the north side of the block, 
opposite or nearly opposite to where the well was placed? 

A. lL could not sav whether there was or not. 

XN Q. 19. Was there a blacksmith shop on the north side of Main 
street, on the S. W. corner of the block, opposite to where the Pres- 
byterian church now stands, when that well was there? 

A, I don’t think there was a blacksmith shop there at that time. 
There was one east of the lot where the well was, on the next block. 

X Q. 20. Whe oceupied the blacksmith shop at that time? 

A. 1 could not say whether Mr. Sears occupied it or not; he 
built it. 

X Q. 21. Of what material was this shop? 

A. It was a wooden building. 

X Q. 22. Where did you reside when you saw this well? 

A. In Independence, in this house I sold to Mrs. Jordan. 

X Q. 25. At what place did you reside on your return from Ohio 
in June, 1863, and how long did you reside there? 

A. I rented a little house of Mr. Forrester and lived there 3 months, 
and then I built me a new house and lived there 5 or 6 years. 

X Q. 24. How near was this house you built and lived in 5 or 6 
years to the house you sold Mrs. Jordan and in what direction 
from it? 

A. It was about 20 or 25 rods northwest, just across the street and 

in the next block. 
4293 X Q. 25. Do you know where S. 8. Allen lived at the time 
you saw this well put down? If so, state. 

A. He lived on the west side of the river; the house he sold 
Philipps, south of where Stout now lives. 

X Q. 26. Did D.S. Deering live on the N. E. corner of that block 
that Allen lived on? 

A. [ think he did. He has lived there ever since I have known 
him. 

X Q. 27. What was this well put down for? 

A. I really don’t know. I know it was put down there, and I saw 
it there. 

X Q. 28. How long did it remain there ? 

A. I think it was there several years ; [ don’t know just the time. 

‘X Q. 29. Was there claimed to be a patent on this well at that 
time? 

A. Well, I believe there was something of that kind; I could not 

ay exactly. 

X Q. 30. From what you learned at the time concerning this ee 
ticular kind of a well did you understand that it was patented, or 
that there was a patent on that particular kind of a well, or any- 
thing connected with it? 

A. No; I did not understand it was patented ; come to think, it 
was driven there to show people they could get a cheaper well than 
by digging and walling up. 

X Q. 31 Then it was claimed to be a new kind of well? 
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A. Yes, sir; it was new to me. 

X Q. 32. Did it attract the attention of people generally, and was 
it regarded as a great curiosity ? 

A. I think it did, because they thought it would not pump water 
enough, and we tried to pump it dry. | think it was manedad as a 

great curiosity. 
4294 X Q. 33. Did the parties who put this well down try to sell 
the right to put down wells of this kind? 

A, Not to my knowledge. They tried to put in wells. 

X Q. 34. Did they put in wells for any one else in this tewn and 
county about that time? 

A. I don’t know; I don’t think they did. 

X Q. 35. How do you know they tried to put other wells down 
or offered to? 

A. Well, we tried to pump it dry one evening, and one of the 
men said they would put us in a well, and if we could pump it dry 
he would not charge a cent for it. 

X Q. 36. What was the price for putting in a well of that kind by 
these parties ? 

A. don’t know; I did not want to get one put in, and so I did 
not inquire the price. 

X Q. 37. What was the name of this well; what was it called? 

A. I don’t know as they gave it any name. 

X Q. 38. In talking about it what did they claim for it? 

A. The principal points claimed were they could get a well 
cheaper than they could dig one. 

X Q. 39. How many of these strangers were there that were con- 
nected with or interested in the well? 

A. I could not tell; there were a good many people; many of 
them were strangers to me. This was a new county then. There 
were two at work; one was holding the pipe and the other was driv- 
ing it down. 

X Q. 40. How many newspapers were published in Independence 
at that time? 

A. There were two, to the best of my recollection. 

X Q. 41. Was there anything said in the newspapers about the 

new well at that time? 
4295 A. There might have been; I don’t remember. 

X Q. 42. Were the roads or streets laid out or worked on 
the west side of the river near where this well was made at the 
time you saw it? 

A. They were all laid out; they were not worked, except this Main 
street ; that might not have been worked ; it was traveled. 

X Q. 43. How long was it after seeing this lst well you have re- 
ferred to before you saw another well of that kind in Independence ? 

A. I think it was 5 or 6 years, that [ remember. It was one I 
had put in myself. Others might have had them put in. 

X Q. 44. Where did these men go toafter putting this well down? 

A. I do not know, and I do not know where they come from. 

X Q. 45. How long did they remain in Independence? 

A. I de not know. 
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X Q. 46. Did you pump water out of that well after you returned 
from Ohio, in June, 1863? 
A. I do not know. 
X Q. 47. Did you see it used after you returned ? 
A. I don’t know as I did; I think it was there, though. 
X Q. 48. Did you hear the names of any of the parties that were 
here with that particular kind of a well ? 
A. 1 don’t remember that I did. 
X Q. 49. Did you hear any talk about either buying or selling 
territory or the right to use that kind of a well ? 
A. I don’t think I heard anything about selling territory ; they 
wanted to put in wells, and put this one in to show the people that 
it was a good w ell. 
4296 X Q. 50. Do you know of these same parties or any other 
parties living in Independence and putting a well near this 
place and offering to sell territory since that time? 
A. I do not. 
X Q. 51. Where did you reside in 1865 and 1866? 
A. I lived in Independence, on the east side of the river. 


Cross rests. 


Redirect: 


R. D. Q. 1. You say in your cross-examination that Sears built a 
blacksmith shop east’of where this well was, in the next block ; was 
that shop north or south of Main St.’ 

A, It was south. 

% D. Q. 2. Who lives north and who south of the place you sold 
Mrs, Jordan? 

A. Alex. Smith lives south, and John MeGrady north. 

R. D. Q. 3. Did they live there when you sold to Mrs, Jordan ? 

A. Yes. 

R. D. Q. 4. What vear did you have one of these wells put in for 
yourself? 

A. I think in 1865 or ’6. It was the time I built that new house 
there. 


ial 


Redirect rests. 
Recross : 
io a . Q 1. Who put in the well for you that you have just re- 
ferred to 
A. Mr. ‘Hov ey. 


Recross rests. 


(Signed) A. HAGEMAN. 
Subscribed and sworn to before me this 20th day of April, 1881. 
[SEAL. | (S’g’d) FRANK JENNINGS, 


Notary Public. 


Adjourned until Thursday, April 21st, at 9 o’clock a. m. 
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4297 Tuurspay, April 21st. 


Met at the office of Lake and Harmon, at 9 o’clock a. m., 
pursuant to adjournment. All parties present. 


J. W. ForeMAN, being produced, sworn, and examined on the part 
of the defense, deposed as follows : 


Q. 1. What is your name, age, residence, and occupatiun ? 

A. My name is J. W. Foreman; am 36 years of age; reside in 
Buchanan Co., lowa.; am county recorder. 

Q. 2. How long have you resided in Buchanan Co., lowa? 

A. 32 years 

Q. 3. How long have you been county recorder ? 

A. Since January 3rd, 1881. 

Q. 4. State whether at any time you examined the records of your 
office to find a deed from Anton Hageman and wife to Margaret A. 
Jordan. 

A. I have. 

Q. 5. State what you found, and if you have a copy of the deed 
present the same to the notary that he may mark it for identifica- 

tion. 
4298 A. I found a deed running from Anton Hageman and wife 
to Margaret Jordan, bearing date of Sept. 16th, 1862, and re- 
corded in book 16, on page 561. I now present the same to the 
notary. 

Deed presented, marked Exhibit “A,” F. Jennings, notary public, 
Ap'l 21, 1881. 

Q. 6. State, now, whether this deed, as presented to you by the 
notary, isa true and compared copy of the original as found of record 
by you in your office. 

A. The copy as presented is a true and compared copy of the 
original as found of record in my office. 


Direct rests. 
(Signed) J. W. FOREMAN, 


Subscribed in my presence and sworn to before me by J. W. Fore- 
man this 21st day of April, 1881. 
[SEAL ] (Signed) FRANK JENNINGS, 
Notary Public. 


4299 B. W. Oapen, being produced, sworn, and examined on 
the part of the defense, deposed as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is B. W. Ogden; am 60 years of age; reside in Buch- 
anan Co., lowa; am a farmer. 

Q. 2. How long have you resided in Buchanan Co., lowa? 

A. About 27 years. 

Q. 3. Where did you reside and what was your occupation in 
1861? 

A. Resided about 4 miles south of Independence ; occupation, a 
farmer. 
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Q. 4. State whether at any time you saw at Independence, Iowa, 
a well said to be made by driving a tube in the ground and attach- 
ing a pump on the top of the same. 

A. I have; saw a well of that description. 

(. 5. Where was it located ? 

A. On the west side of the river, at Independence, Iowa. I don’t 
know as I can name the exact spot. My impression is it was west 
of the site of the Presbyterian church. There were no buildings 

there then. 
4300 Q. 6. Describe this well as it appeared to you at that time. 
A. It appeared to me at that time to be a tube driven into 
the ground and a pump attached to it. It was a curiosity, which 
led me to examine it somewhat. 

Q. 7. ‘When was it that you saw this well ? 

A. My impression is that it was in the early part of 1861—that is, 
in the summer of 1861. 

Q. 8. State what it is that leads you to think it was in the early 
part of 1861. 

A. I had a young man who commenced to work for me that 
spring, the spring of 1861, by the name of Martin Hallock. During 
the summer he enlisted, and frequently the company used to go out 
in the neighborhood of where the well was for the purpose of train- 
ing. I went outer myself two or three times to see them train. My 
being there for that purpose, I observed the well. The 28th of June, 
1861, one of my children died with typhoid fever, and when Mr. 
Hallock was working with me my two children were living. I lost 
one a little later than that. 

Q. 9. In what company did this Martin Hallock enlist ? 

A. I do not think I can get the company. I do not believe I can 
give the name of the company. My impression is it was Lee; yes, 
Lee was the captain’ 

Q. 10. Look at the roster of Company “ E,” 5th Lowa Infantry, and 
see if you find in that the name of this Martin Hallock. 

A. I find it here, sir. 
4301 Q. 11. State what that roster shows as to his name, age, and 
place of residence. 
A. Martin Hallock; 21 years of age; residence, Strawberry 
Point; nativity, Michigan. 

Q. 12. Does that agree with the name, age, and residence of the 
Martin Hallock who worked for you ? 

A, Yes, sir. 

Q. 13. What official positions have you held in this county since 
you have been a resident of it? 

A, T was justice of the poace a number of years; president of the 
town school board; am now a member of the school board of this 
city, 

Deft now offers in evidence volume one of the adju’t gens re- 
port af the State of Towa, of date Jan’r’y Ist, 1863, so far as it shows 
the raster of Company * BO” oth Towa Volunteer Tnftatry, and os 
woriy as i shows the name and date of enlistment and recernd of 
Martin Hallock 
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As this book and the roster of this company has already been of- 
fered in evidence, the defendant calls atiention to the said name of 
Martin Hallock, in addition to the others heretofore mentioned. 


Direct rests. 


4302 By stipulation solicitor for complainants gives the same 
notice of expunging this witnesses’ testimony as was given 
in the case of witness E. S. Hovey. 
Solicitors for respondents make the same reply. 


Cross-examination: 


X. Q. 1. Who made the well that you have testified about in your 
direct examination ? | 

A. Ihave no knowledge of who made it; nor do I think at the 
present | ever had. 

X Q. 2. Who owned or controlled that well? 

A. I do not think I can say at the present. 

X Q. 3. Did you ever know who ever owned or controlled it? 

A. I may have known. 

X Q. 4. What is your best recollection as to whether you ever 
knew who owned or controlled it? 

A. I may have known; I don’t think I could give anything posi- 
tive; it isa good many years ago. 

X Q. 5. Did you see the well made? 

A. I did not. 

X Q. 6. How many times did you see that well, as near as you 

can remember ? 
4303 A. I can’t say with certainty ; that I saw it two or three 
times and may have seen it a good many more time; I was 
there when the boys were drilling. 

X Q. 7. What information, if any, did you obtain at the time 
about who put the well down or what it was put down for? 

A. I do not recollect at present that I obtained any information 
at that time about who put the well down; I don’t recollect that | 
heard the object of the well being put down, for my impression is it 
was put down as an experiment in that locality. 

X Q, 8. State how you got that impression. 

A. I got that impression from opinion of various others who ex- 
pressed themselves in regard to the matter at that time. 

X Q. 9. Was there a good deal of attention attracted by that well 
on account of the peculiar method upon which it was constructed ? 

A. There was. | 

X Q. 10. Who did you hear express themselves at that time in 
regard to this well being an experimental well ? 

A, Do not think that T can at present give you the names of any 
person positively, 

XN Q.11, Who did you ever see at the well other than the one you 
have named ? 

A, Toannot name any person, 

XN Q. 12. You state in your direct examination that this well was 
said to be a driven well): state how you obtained that information, 
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Question withdrawn. 
4304 X Q. 13. Did you understand or learn from any source at 
that time that there was a patent on the method of construct- 
ing this well, or that a patent was claimed on any part of it by any 
one, or was it understood generally to be a patent well ? 

A. My impression now is that it was a patent well; would not be 
positive. 

X Q. 14. How long did this well remain there ? 

A. I can’t give you the length of time it remained there. 

X Q. 15. What is your best recollection? Give it as near as you 
ean. 

A. It seems to me it was there most of the summer; still it may 
have been there only a short time. 

X Q. 16. What was the peculiarity of this well different from 
other wells with which you are familiar? 

A. It seemed to be a tube driven down into the ground with a 
pump on top of it; it was not like any well I had ever seen before. 

X Q. 17. What, if any, advantages were claimed for it over other 
Wells ? 

A. I believe the only one was it was more easily gotten. 

X Q. 18. Was there anything said or did you understand from 
what was said that that kind of a well would yield a greater supply 
of water than an ordinary dug well? 

A. No. 

X Q. 19. What was the nearest building to this well? 

A. I can’t give you that; there has been so many changes we lose 
our land marks. 

X Q. 20. How long did you reside on this farm where you say 

you lived when you saw this well,and when did you leave it? 
4305 A. About 12 years; I think I left it in 1865 or 1866; am 
not certain just now. 

X Q. 21. What direction was this well from the farm on which 
you lived? 

A. West of north. 

X Q. 22. When did you next see a well of that kind after you 
saw this one, and where? 

A. I don’t believe I can state the time; it was about in 1867, i 
think ; I have seen them before that; my impression is that I saw 
them as early as 1865; at any rate, the one I can locate is about 5 
miles southwest of Independence, lowa; my impression is it was 
about 1867; earlier than that, I think; Mr. Hovey’s folk- were try- 
ing to put down wells in the neighborhood where I am living. 

X Q. 23. On whose place was this one you saw in 1867, and who 
made it? 

A. On John Gunthe’s farm; I do not know who put the well 
there. 

X Q. 24. Where did you next reside after you moved from your 
farm, in 1865 or 18667 

A. About a mile south of Main street, in Independence; I lived 
there about 2 years. 
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X Q. 25. When did you next see Martin Hallock after he left In- 
depend ence in this company, as you state ? 

A. I never saw him again. 

X Q. 26. Did you ever know of his being home on a furlough? 

A. No; I never knew of his being home on a furlough. 

X Q. 27. What: became of him ? 
4306 A. I saw it stated in the papers some time in the fall of 
1861 that he died in St. Louis; I received a letter from him 
at St. Louis previous to that. 

X Q. 28. How often did you and he go to this well together? 

A. We never went to this well together. 

X Q. 29. Have you ever owned or used a driven well ? 

A. No, sir. 

X Q. 30. When was the subject of this examination brought to 
your attention ? 

A. A few weeks ago. 

X Q. 31. By whom, and what was said? 

A. I think it was Mr. Lake, but I am not certain it was; I think 
he asked me something about a well on the west side of the river 
that was driven there a number of years ago; I don’t recollect the 
exact language ; I told him that I did, about the time of it; I gave 
him the circumstance of Mr. Hallock enlisting and my going there 
to see them train, and of observing the well at that time. 

X Q. 32. Did you know D. 8. Deering at that time; if so, where 
did he reside? 

A. I think I did; I do not know where he resided at that time. 

X Q. 33. Were the streets worked round where this well was at 
that timne, or was the ground in that locality an open common with- 
out any indication of streets except that made by travel? 

A. There was considerable of open common there, and I think 
the streets were not adhered to in travel ; but the streets were located 

is my impression. 
4307 X Q. 34. There has been a good deal of excitement in this 
locality within the past two or three years, has there not, on 
the driven-well question, on account of these complainants claiming 
a royalty on the wells put down? 

A. There has been some excitement. 

X Q. 35. Have you attended any of the meetings held by the oppo- 
sition to the collection of this royalty ? 

A. I have not. 

X Q. 36. It is generally understood that there is an organized 
opposition to the collection of this royalty, is it not, and that matter 
has been talked of freely by the citizens of this county ? 

A. Yes. 

X Q. 37. Did you know Thos. H. Tyson at the time you saw this 
well; if vou did, where did he live, if you know? 

A. I think I knew him at that time; am not certain; I do not 
know where he lived. 

X Q. 38. What year was the Presbyterian church built, on block 
(3), on the west side of the river? 

A. I can’t give you the time of the building of that church. 

199—16 
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X Q. 39. Was there anything said in the newspapers about the 
well you say you saw? 

A. My impression is there was. 

X Q. 40. What was the nature of the notice, if anything ? 

A. I don’t think I can give the nature of the notice, no more than 
it was to everybody a novelty. 

X Q. 41. Did you ever, after seeing this Ist well, see any 
4308 other well in the same locality that attracted an equal amount 
of attention by reason of its novelty ? 

A. I don’t think at present that I ever had any knowledge of their 
being another well there in that locality; there may have been; I 
can’t think of it now. 

Cross rests. 

Redirect : 

R. D.Q.1. Who told you, if any one, that this was an experimental 
well? 

A. I can’t say who told me. 

R. D. Q. 2. Did any one tell you that it was an experimental] well ? 

A. I think not. I have no recollection of it. =~ my impres- 
sion from what the people said. 

R. D. Q. 3. Did any one say that it was an experimental well? 

A. I cannot say that they did. 

R. D. Q. 4. Did any one say that it was patented ? 

—. I have no recollection of its being said it was a patent well or 
patented. 

R. D. Q. 5. Has the general excitement in this community affected 
your recollection as to this well? 

A. It has. 

R. D. Q. 6. Are you positive that this well was seen by you the 
same summer that Martin Hallock enlisted ? 

A. I think Lam. 

R. D. Q. 7. Are you positive that you lived on the farm about 4 
miles from Independence, Iowa, when you saw this well ? 

A. Iam. 

(Signed) B. W. OGDEN 


Subscribed and sworn to before me and in my presence this 21st 
day of April, 1881. 
[SEAL. ] (Signed) FRANK JENNINGS, 
Notary Public. 
Adjourned until 2 o’clock p. m. 


4309 2 o'clock p. m.—Met pursuant to adjournment, all parties 
present. 


H. S. Conn, being produced, sworn, and examined on the part of 
the def’t, deposed as follows: 


Q. 1. What is your name, age, residence, and occupation ? 
A. My name is H.8, Cole; am 48 years of age ; reside in Buchanan 
Co., lowa ; am in the agricultural machinery business. 
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Q. 2. How long have you lived in Buchanan Co., lowa? 

A. 19 years last winter. 

Q. 5. Did you know Charles Brown and know of his putting in 
a well in Independence about the year 1866 ? 

A. Yes, sir. 

Q. 4. What kind of a well was it? And state how it was made. 

A. I should call it a drive well in the full sense of the word. 
They did not call it such. We took the bar in the first place and 
put a blind plug in it and chucked down in the earth about from 
8 to 12 feet; we then put on a common screen point and drove it 
down into water; put on a sand pump, and had a well in a few 

minutes. 
4310 Q. 5. Who was here with Charles Brown at that time ? 
A. Augustus Harrington and John West. 

@. 6. Where did Brown live then, and where does he now live ? 

A. They all lived in Warsaw, Wyoming Co., New York. Brown 
now lives in St. Paul, Minnesota. . 

Q. 7. What did they call this well? 

A. Chamberlain’s reservoir well. 

Q. 8. What time was that well put down, and when was it taken 
up, if you know ? 

A. It was put down some time the last of May or the first of June, 
1866. It was taken up the very last days of June or Ist of July of 
the same year. 

Q. 9. State, if you know, where that well was taken when they 
took it up. 

A. We took it over to Vinton, Benton Co., Iowa, and drove it on 
Main street opposite an old hotel. 

Q. 10. Who went with you to Vinton Iowa? 

—. Brown, Harrington, West, and myself. 

Q. 11. What day did you return to Independence? 

A. The next day, either the first or second of July; would not 
say which. 

Q. 12. Where was you on the 4th of July, 1866? 
A. At Independence, lowa. 
Q. 13. Was there a well of that kind on the block where this well 
was made in June, 1866, on the 4th day of July, 1866? 
4311 A. No; I should not suppose there was; | never saw one 
except that for several years after; it was the first and the 
last one I saw until Hovey went to driving wells here. 

Q. 14. Where did you live in 1861? 

A. Lived in Sharon, Walworth Co., Wisconsin. 

Q. 15. Had you at that time ever been in Independence, Iowa ? 

A. No, sir; the first time I ever came here was in Feb., 1862. 

Direct rests. 

Cross-examinatiun : 
X Q. 1. At the time you and others put down the well you 
4312 have referred to, in 1866, did you hear anything said by any 
one that you can now remember about a well similar to that 
having been put down on or near the same place prior to that time? 
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A. No; I don’t recollect of hearing of anything of the kind. 
Cross rests. 
Redirect examination : 

R. D. Q. 1. Was not you at that time at work assisting in putting 
down the well? 

A. Yes, sir; I and West put down this well alone. 

R. D. Q. 2. Was not you at that time somewhat deaf? 

A. Yes; have been for 24 or 25 years. 


Redirect rests. 


R. X Q. 1. Did you not, during the time you were helping to put 
down that well, hear a good deal said one way and another by citi- 
zens and others around about that kind of a well, and was it not re- 

garded by all as a new and novel well ? 
4313 A. They were talking and we were at work ; I was not 
selling; [ was simply working, and I did not pay much at- 
tention to what people said. 

Question repeated. 

A. No; I did not hear it talked in that way. 

R. X Q. 2. How did you hear it talked? 

A. I can’t tell; I have no recollection of the talk that took place 
at that time. 

R. X Q.3. Do you remember whether or not that kind of well was re- 
garded at that time asa new and novel well, and whether or not it 
was claimed that a well of that kind had been previously put down 
on or near that spot? 

A, I do not know; there was nothing of that kind stated to me 


4314 By request of counsel for respondent the notary states 

that after the question was read over to the witness and he 
answered, “1 don’t know,” it was then re-read to him and he re- 
peated, “I don’t know.” 

Then counsel for complainant- explained to the witness the ques- 
tion, and then the witness said, “ There was nothing of that kind 
said to me,” and the counsel for respondent insisted that that fact 
should be shown in the record after the sentence “ I do not know ” 
and before the balance of the answer. 


(Signed) H. 8. COLE. 


' Subscribed in my presence and sworn to before me this 21st day 
of April, A. D. 1881. 
aad, (Signed) FRANK JENNINGS, 
Notary Public. 


Notice having been served on complainants that H. 8. Cole would 
be examined after May 2d, 1881, and it being more convenient to 
examine him now, by agreement the time of examination is waived 
and he is examined now as though he had been examined on the 
original notice. 

Respondent now offers in evidence deed from Anton Hageman & 
wife to Margaret A. Jordan, marked Exhibit “ A.” 
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4315 S. M. Marquetre, being produced, sworn, and examined 
on the part of thé defense, deposed as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is 8. M. Marquette; am 50 years of age; reside in 
Buchanan Co., Iowa; am engaged in the furniture business. 

Q. 2. Are you the same S. M. Marquette who was heretofore ex- 
amined in these driven-well cases ? 

A. I am. 

Q. 3. In that examination you stated that you saw a well on the 
west side of the river at Independence, lowa, about 1860 or 1861, 
which was made by driving an iron tube and fixing a pump on the 
top of the same. Now, state whether that well was there more than 
one season. If so, how long was it there? 

A. It was only there one season, from spring to fall. 

Q. 4. Do you know of that or another well like it being put down 
there the next season ? 

A. There was another just like it put down the next season, I 
think. 

Q. 5. How long did this second well remain there ? 
4316 A. From spring until fall. 

Q. 6. Do you know whether the same party who put down 
the Ist well put down the 2d one? 

A. No; I think not. 

Q. 7. When was there another well of a like kind put in or 
near the same place ? 

A. Three or four years after—1865 or 1866—where the Presby- 
terian church was built. 

Q. 8 Did you know Margaret A. Jordan when she lived in Inde- 
pendence, Lowa? 

A. Yes. 

Q. 9. What house did she live in when she lived on the west side 
of the river ? 

A. In the house now owned by Stewart, on the corner of Willow 
and Spring streets, right opposite my place. 

Q. 10. Who has lived in that place for a number of years past? 

A. Joseph M. Chandler. 

Q. 11. State, if you know, who lived with Mrs. M. A. Jordan when 
she lived in that house. 

A. Jacob Rich. 

Q. 12. What was Mr. Rich’s business at that time? 

A. Running a newspaper, now called the “ Bulletin ;’ 
called the “ Caardian.” ' 


Direct rests. 


Cross waived. | 
(Signed) S. M. MARQUETTE. 


Subscribed and sworn to before me and in my presence this 21st 
day of April, 1881. 
[SEAL. ] } FRANK JENNINGS, 
Notary Public. 


? 


it was 


Adjourned until 7.30 p. m. 
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4317 J. H. Birakty, being produced, sworn, and examined on | 
the part of the defense, deposed as follows: 


Q. 1. What is your name, age, residence, and occupation ? 


A. J. If. Blakly is my name; am 41 years of age; reside in Buch- 
anan Co., lowa; am at present not engaged in any particular busi- 
ness. 


Q. 2. How long have you lived in Buchanan Co., Iowa ? 


A. Some 25 or 26 years. =~ 
(). 3. Are vou the same J. H. Blakly that has been examined in re 
these driven-well cases ? 
A. Tam. 
Q. 4. At the time vou saw the well that you then described who 
was With You ’ 
\. There were a nambert with me, bat T cant mame anv of then 
CXC & CORIS maine, Osear G. Larokey. 
QA. Where did sad Oscar GQ. Lacker Rive at that Gere? 
A. At Mr. Orlande Cobds 
Q. G& What direction is that fhom where the well was, and about *' 


how far? 
A. lt is southwest, and I should judge about ? of a mile. 
4318 .. 7. Where does Orlando Cobb now live? 
A. Live- where he did at that time. 

Q. 8 State, if you know, whether Oscar G. Luckey was at work 
for Orlando Cobb that season. 

A. Yes, sir; I think he was. 

Q. 9. Do you know in what Orlando Cobb paid him a part of his 
wages? If so, state. 

A. I don’t know of anything except a span of sucking colts that 
Luckey took of Cobb for $50 towards his wages. 

Q. 10. State, if you know, what became of these colts. 

A. I bought them of Lucky that same fall and took them from 
Cobb’s. 

Q. 11. After you and Lucky saw this well did you go with him to 
Mr. Cobb's? 

A. I can’t say whether I went down there that day or not; I pre- 
sume I did, but I won't be positive. 

Q. 12. State whether this Orlando Cobb is in any way related to 
you. If so, what relation is he? 

A. His wife is an aunt of mine. 

Q. 13. State whether at any time during that season you talked 
| with Mr. Cobb about this well. 
| A. I don’t remember it. 

Q. 14. State whether you are sure you saw this well the same + 
season you bought the colts of Lucky. 

A. Yes, sir; I think I did. 


Direct rests. 


tm lk 


4319 Cross-examination : 


X Q. 1. Where did you reside in 1866? _ 
A. In Sumner township, Buchanan Co., Iowa, I think? oA 
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X Q. 2. Where did Mr. Cobb live in 1866? 

A. He lived there where he does now; it was then in Sumner t’p, 
I don’t think it is now; it is New Independence. 

X Q. 3. Where did Mr. Lucky live in 1866? 

A. Independence, I think, Buchanan Co., Iowa. 

X Q. 4. Did he work for Mr. Cobb during the years 1865 and 
1866? 

A. Don’t think he did ; don’t know of it. 

X Q. 5. Can you swear positively he did not work for him in either 
of those years? 

A. No, sir; [ cannot, but [I don’t think he did, 

X Q. 6 What business were you engaged In in 1861 and 1866 
and where ? 

A. Twas Rrming part of the year Im 196], and ranning thresh 
mgr waechare Ja the RE: Brame a 1866: a 196], A Samar 
township, Im 1806 T was Arming a Homer Op. The Aras Join, 
Deity erly tke towrrwhip lie Beda Urea. 

Cress resis 

Redirect : 

R. D. Q. 1. Did you buy any colts of. A. G. Lucky in 1866? 

A. No, sir. 

R. D. Q. 2. For whom was you farming in 1861? 

A. For my father, A. C. Blakly. 

R. D. Q. 3. During the time between 1861 and 1866 was you away 

from Iowa; if so, in what capacity ? 
4320 A. I went to Wisconsin in the spring of 1862, and enlisted 
in the army in August, and was in the army 3 years, two 


months. 
R. D. Q. 4. In 1866 for whom was you farming ? 


A. I was farming for myself. 


Redirect rests. 
(Signed) J. H. BLAKLY. 


Subscribed and sworn to before me by the said J. H. Blakly this 
2ist day of April, A. D. 1881. 
(Signed) FRANK JENNINGS, 
Notary Pudlie. 


Adjourned until Friday, April 22nd, at 9 o'clock a.m. 
4321 Fripay, April 22nd, A. D. 1881. 
Met pursuant to adjournment. All parties present. 
Joun M. Westrnot, being produced, sworn, and examined on the 
part of the deft, deposes as follows : 
Q. 1. What is your name, age, residence, and occupation ? a 
A. My name is John M. Westphol ; am 57 years of age; reside in 


Buchanan Co., Iowa; am a farmer. 
Q. 2. How long have you resided in Buchanan Co., lowa? 
A. About 27 y'rs; I came here in 1853. 
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Q. 3. Where did you reside and what was your business in 1860, 
1861, and 1862? 

A. In Independence, Iowa ; I was engaged as carpenter and joiner 
at that time—I mean in 1860 and 1861 I was carpentering ; in 1862 
I was sheriff of the county. 

Q. 4. Did you in either of those years know of a cricket club in 

Independence, Lowa ? 
4322 A. I did. 
Q. 5. State now who were members of that club, as fully 
as you can. 

A. Carl White, O. H. P. Rozelle, Charles F. Herrick, and myself 
is all I remember; there were quite a number of others. 

Q. 6. Did you at that time know W.S. Marshall, A. B. Lewis, and 
Tom Blondin? 

A. I did. 

Q. 7. Were they members of that club, or did they play with — 
at times? 

A. I think they were members. 

Q. 8. Where did that club have its playgrounds? 

A. On the west side of the river, where Z. Stout now lives; on 
block 4 in Stoughton and McClure’s 2d add. to Independ ence, 
Iowa. 

Q. 9. While that club was in operation did you at any time see a 
well near those grounds that attracted attention by means of its con- 
struction ? 

A. Yes; I did. 

Q. 10. State how the well appeared and what was said at the time 

about how it was made. 
4323 =A. It was simply a pump, they said, drove into the ground. 
There did not appear to be any digging around it—nothing 
more than we thought it a cheap way of getting water ; I don’t know 
all the comments there were made on it. 

Q. 11. State whether or not you saw this well used for any pur- 
pose ; if so, what? 

A. It was used for drinking water there; most every one who 
came along and wanted to use water would pump and drink, and 
also the club used to drink there. 

Q. 12. When was that cricket club disbanded? State the occasion 
of its disbandment. 

A. In 1861, I think—I am pretty positive; it was the war, I be- 
lieve, that broke it up. 

Q. 13. What became of some of the members ? 

A. They went into the army, alarge number of them. 

Q. 14. In what company did they go, if you know ? 

A. In the 5th Iowa Infantry, I believe ; I believe Lee was captain 
and Jordan Ist lieutenant. 

Q. 15. After these men went away in Capt. Lee’s company was 
there any cricket played on those grounds? 

A. No, sir. 

Q. 16. How long did you continue to live in Independence after 
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A. I moved out on my farm in 1870; it would be 8 years. 
Q. 17. State whether or not you are certain this well was there 
when this cricket club was in existence. 
4324 A. Yes; I think it was. 
Q. 18. Did you ever pump water from that well; if so, what 

was the quality and ‘apparent quantity of water? 

A. I did; it was good drinking water; it would pump a good 
stream ; there appeared to be plenty of it. 

Q. 19. How long was you sheriff of this county ? 

A. Five years—elected two terms and filled an unexpired term of 
Gillett’s. 

Q. 20. What other official positions have you held in this county ? 

A. I was constable one year before I was sheriff; deputy provost 
marshal during the war, also city marshal. 


Direct rests. 


Cross-eXamination: 


Q. 1. Who made this well that you have referred to ? 
. I don’t know. 
Q. 2. How long was it there ? 
. I could not state. 
XQ. 3. Who owned the well? 
. I don’t Know. 
Q. 4. Under whose control was it while it was where you saw it? 
A. I don’t know. 
X Q. 5. For what purpose was it put down? 
4325 A. I always supposed it was put down for an advertisement 
to show the well. 
X Q. 6. By what name was that well known, or what was 
it called? 

A. It was called a drive well. 

X Q. 7. What was the nearest building to this well, and how was 
it occupied ? 

A. There were buildings right on the north side of the street, 
occupied by families. 

X Q. 8. Did the well attract a great deal of attention on account 
of its peculiarity ? 

A. It did. 

X Q. 9. When did you next see a well of that kind in Independ- 
nce? 

A. I could not state; I remember of seeing one driven in Lowa, in 
front of the hotel, in 1868. 

X Q. 10. Do you now remember of seeing a well similar to that 
in Independence prior to the time you saw the one in Waterloo? 

A. No; I don’t remember of seeing one. 

X Q. 11. From any information obtained about the time you saw 
this 1st well, did you learn or get the impression that that kind of 
well was patented ? 

A. I don’t remember. 
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X Q. 12. What is your best recollection on that subject now? 
A. I don’t remember what my recollections were then about it. 


Cross rests. 


(Signed) J. W. WESTPHOL. 


Subscribed and sworn to before me this 22nd day of April, A. D. 
1881. 
(Signed) FRANK JENNINGS, 
Notary Public. 


4326 Met, pursuant to adjournment, at the residence of Orlando 
Cobb, the witness herein, he being unable to attend by reason 
of physical inability. 


ORLANDO Copp, being produced, sworn, and examined on the 
part of the def’t, deposed as follows : 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is Orlando Cobb; am 65 years of age; reside in 
Buchanan Co., Iowa, and not engaged in any business. 

Q. 2. How long have you resided in Buchanan Co., lowa? 

A. Either 27 or 28 years last December. 

Q. 3. What has been your business since you lived here? . 

A. Farming. 

Q. 4. Did you at any time see in Independence, Iowa, a well that 
attracted attention by reason of its construction? 

A. I did, sir, in 1861, 

Q. 5. Where was that well located? 

A. South side of Main St., west side of the river. 

Q. 6. State whether you talked with any one about this well at the 

time; if so, who? 
4327 A. I did, to Osear Lucky; he was working with me. 
Q. 7. Have you any account or memoranda that shows 

when Oscar Lucky worked for you? 

A. I have. 

Q. 8. In what is that memoranda entered? And please read it to 
the notary so that he may copy it. 


. X Q. 1. In whose handwriting is this memoranda that you are 
now asked to refer to? 
A. In my own, Orlando Cobb’s. 
X Q. 2. In whose possession has this book been in the time inter- 
vening between 1860 and the present time? ° 
A. My own possession. 


Witness, answering direct interrogatory No. 8, says: 
A. In my account book, and is as follows: 
“March 19, 1861, hired Oscar Luckey for 8 months, at $12,%%5 
dollars per month.” 
4328 Q. 9. When was that entry made in your book, and who 
made it? | 
A. It was March 19, 1861; I made it. 
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Q. 10. Is there any other entry on that same page as to Oscar 
Luckey or his working for you, or as to payments made to him; if 
so, give them to the notary, that he may copy the same. 

A. There are other entries. “ Loss time April 18th, 1 day; 19th, 
33 days; July 4th, 1 day; July 4, paid him $1.00; paid him $3.00.” 

Q. 11. State, now, when that entry of lost time April 18 was 
made, and who made it. 

A. It was made at the time he lost it, by myself. 

Q. 12. When were the entries made as to lost time July 4 and 
money paid July 4, and by whom? 

A. They were made July 4th, in the evening, by myself. 

Q. 15. Have you in that book any other entries of payments made 
to Oscar Lucky; if so, what are they? 

A. Ihave. “Sepj. 23d, 1861, sold one pair of sucking colts to 
Oscar Lucky towards his summer work, for $50.00.” 

Q. 14. When and by whom was that entry made? 

A. It was made the 23d of Sept., at the time I sold the colts. 

Q. 15. Have you in that book any other entry as to payments 
— to Oscar Lucky; if so, give them to the notary,so he can copy 
them. 

A. Ihave. December 14th, 1861, paid Oscar Lucky $58.50, being 

in full of all demands. 
4329 Q. 16. When and by whom was that entry made? 
A. By myself; December 14, 1861. 

Q. 17. State, now, whether or not this is the book in which you 
kept your general accounts at that time. 

A. 

Q. 18. State whether, at that time, you now remember of talking 
with Oscar Lucky about this well that you saw at Independence, 
Towa. 

A. I do. 

Q. 19. State whether he had seen the well when he talked with 
you about it. 

A. He had not at the time he talked about it at first; he told me 
he saw it on the 4th day of July; that he was there and pumped 
water out of it; it was between the Ist and the 4th that I saw it, 
and | told him to go and see it; he came home on tle 4th and said 
he had seen it and pumped water out of it. 

Q. 20. Do yoy know what Oscar Lucky did with the colts you sold 
him? If so, state. 

' A. He sold them to James Blakly before they were taken from 
ere. 

Q. 21. Will you allow the notary to make a copy of the pages in 
your book where these entries appear and attach the same to your 
deposition ? 

A. Yes, sir. 


Direct rests. 
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4330 Cross-examination : 


X Q. 1. Who made this well that you say you saw and about 
which you say you talked to Oscar Lucky? 

A. I don’t know who made it. 

X Q. 2. Why did you call Osear Lucky’s attention to that partic- 
ular well? 

A. Because it was the first one I had ever seen of that kind. 

X Q. 3. What kind of a well was this called? 

A. It was called a drive well, is what I heard them call it. 

X Q. 4. How long did it remain where you saw it? 

A. I could not say. 

X Q. 5. State as near as vou can. 

A. I think but a few days. 

X Q. 6. Did it attract much attention at the time? 

A. There were a number looking at it the same time I saw it 
there. I think it did attract attention. 

X Q. 7. Who owned or controlled this well ? 

A. I could not say. 

X Q. 8. For what purpose was it put down ? 

A. I suppose to show people what kind of a well they were—a 
drive well—an advertisement; that is what I concluded. 

X Q. 9. From any information at that time obtained by you, did 
you understand that that particular kind of a well was patented or 
that there was a patent in any way connected with that kind of a 
well? 

A. Not that I recollect of. 

X Q. 10. Did you understand that the parties owning or controll- 
it were selling territory in which that kind of a well might be put 

put down ? 
4331 A. I did not. 
X Q. 11. In what way did you understand it was being ad- 
vertised and for what purpose ? 

A. I don’t think that I understood anything, except that I sup- 
pose it was put down as an advertisement for that kind of a well. 

X Q. 12. What became of that kind of a well? 

A. I could not tell you. 

X Q. 13. When and where did you next see a well of that kind ? 

A. Well, I can’t state exactly the time when I saw it; there has 
been two others there since ; one was by the Presbyterian church— 
by the oak tree near the church. 

X Q. 14. State, as near as you can, how many years it was after 
you saw the first well until the time you saw the 2d well. 

A. I can’t tell; I remember it was 3 or 4 years after I saw the 
first that 1 saw the one at the Presbyterian church. 

X Q. 15. Did you ever learn where the parties were from who 
put down the first well? If so, state fully. 

A. Not to my recollection. 

X Q. 16. What was the nearest building to the Ist well you saw 
and how was it occupied ? 

A. The well was on the common. 
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X Q. 17. Was there any building across this road, north from 
where the road stood ? 

A. There was one nearly opposite, I think. 

X Q. 18. Was ita blacksmith shop ? 

A. Yes, sir. 

X Q. 19. Who occupied it ? 

A. Iam not positive, but I think Mr. Scott. 

X Q. 20. Have you resided in the same place in which 
4332 you lived in 1861 up to the present time ? 
A. I have. 

X Q. 21. Do you know how that first well was made? 

A. I did not see it made; they told me it was a drive well, drove 
into the ground, and [ pumped water out of it myself; it was a 
great curiosity to me. 

X Q. 22. How long has your present disability confined you to 
the house ? 

A. The 27th of this month it will be six years—the present month. 


Cross rests. 


Redirect : 

R. D. Q. 1. State now whether it might not have been more than 
oor 4 years after you saw this first well before the Presbyterian 
church was built. 

A. Iam not positive, sir; because I was not looking after it. 

R. D. Q. 2. Did Oscar Lucky work for you any season after 1861? 

A. No, sir. 

R. D. Q. 3. Are you sure that it was while Osear Lucky was at work 
for you that you saw this Ist well ? 


A. Yes, sir. 
Redirect rests. 
(Signed) ORLANDO COBB. 


Subscribed in my presence and sworn to before me this 22nd day 
of April, A. D. 1881. 
ont (Signed) FRANK JENNINGS, 
Notary Public. 


4333 Copy of Entries in Orlando Cobb’s Book. 
September, 1860: 

i TN ae iad cinniteneinicisinninniinieeisiilliiptabiniaaiaiil 18 00 
dollar-: 

Fe SE tec A i ccreieteinttctrceniisitvincheeescncsialabaiiaond nnciaiaiaaiibldaiaeiiabi 15 00 


towards my reaper. 


Give him two notes, 60 dollars each, due the first of May next, the 
other the first of December next. 


October, 1860: 
ee a. ssnensienunenieiiiieiaciisiiiiedstnadslinns 77 50 
a a icnminiicitibeidisiinen deanna 25 00 
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March, 1861: 
19. Hired Oscar Lucky for 8 months, at 12.50 dollars per 


month. 
SN CUNT excess tip eninicnntstuses ies slanted $3 00 
Se RSE REN DRONE 0 nnncnce senmnunwiicmbinaniinas 1 00 
Lost time: 
Days 
I ilies hr snanvencvis se cones esheets ennquaiselinlaphieliiabhdaibapatilaidibeadiaa 1 
_ Rk SEES OR ET RN SRG ERE 34 
Ee dtd wiltianiicewpniniivicsemne senebesmrnien wichepasetiashlaitsiiahnibialpiatsdnhialiiail 1 
September, 1861: 
23. Sold 1 pair sucking colts to Oscar Lucky, towards his sum- 
ee Re SO Te hice: nsec cotiateitniiniatielienn 50 
27. Sold 50 bushels of wheat, at 443 per bushel_-----_. ----. 22 25 
30. Received 15.00 dollars of Mr. Shattuck for cutting 
SIN ciate shasta davmnincomaets ennai dilbaenaiiiaaiiaal 15 00 
4334 October, 1861: 
4. Sold 15 hundred in hay sent to Dr. Hunt---. ~--- o 00 
9. Sold 81 bushels of wheat, at 49 cts. per bushel_.-----~--- 39 69 
EES 8 EE Rp AD EP TN MNO, POEL 6 75 
eee Cann SERINE: TIDINGS ss eas besines spinnin etebeiansaunanmneiiiad 5 00 
December, 1861: 
14. Paid Oscar Lucky in full of all demands_----.-.--.---- 58 50 
19. Paid one of George Esterly notes for the reaper-_...---- 67 20 


Counsel for respondent now gives notice that he is through taking 
testimony at this time and place. 
April 22d, 1881. 
FRANK JENNINGS, 
Notary Public. 


4335 W. Deed. Filed Sept. 16, 1862. 
Anton Hageman to Margaret A. Jordan. 


Know all men by these presents that we, Anton Hageman and 
Catherine Hageman, of Buchanan county, State of Lowa, in consider- 
ation of the sum of six hundred and fifty dollars in hand paid by 
Margaret A. Jordan, of Buchanan county, State of Iowa, do hereby 
sell and convey unto the said Margaret A. Jordan the following- 
described premises, to wit: 

The north half of lots No. five and six in block No. nine, in Stough- 
ton and McClure’s first addition to the village of Independence, 
Iowa, and we hereby covenant with the — Margaret A. Jordan that 
we are lawfully seized of said premises; that they are free from in- 
cumbrance, and we do hereby covenant with the said Margaret A. 
Jordan to warrant and defend the title to the said premises against 
the lawful claims of all persons, and the said Catherine Hageman 
ereby relinquishes her dower in and to said premises. 
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Signed this 16th day of September, A. D. eighteen hundred and 


sixty-two. 
ANTON HAGEMAN. 
her 
CATHERINE x HAGEMAN. 


mark, 
In presence of— 
JAMES JAMESON. 


“Exuipit A.” F. Jennings, Notary Public, Independence, Iowa, 
April 21st, 1881. 


STATE OF Iowa, Buchanan County: 


4336-4342 On this 16th day of September, A. D. 1862, before 

me, a notary public in and for said county, in person 

came Anton Hageman and Catherine Hageman, to me personally 

known to be the identical persons whose names are affixed to the 

above deed as grantors, and acknowledge the same to be their volun- 

tary act and deed. 
Witness my hand and seal, at Independence, the date aforesaid 
[SEAL. | JAMES JAMESON, 

Notary Public. 


I hereby certify that the above is a true and correct copy of a 
certain instrument of record in my office, and the same is recorded 
in book No. 16, 0n page 561, which is now in my possession and 
custody. 

Dated April 19th, A. D. 1881. 

J. W. FOREMAN, 
Recorder in and for Buchanan County, Iowa. 


4343 JAMES J. Hunt, of Naperville, [ll., produced and sworn, 
testified as follows: 


Q.1. What is your name, age, residence, and occupation ? 
—. James J. Hunt; fifty-six ; Naperville, [ll.; hardware dealer. 
Q. 2. How long have you lived in Naperville? 
A. Nearly 38 y’rs. 
Q. 3. Do you remember what year you moved there ? 
A. In 1842. 
Q. 4. What offices have you held at Naperville? 
A. I have held the office of sheriff, Du Page Co., two terms. I 
have held the office of justice of the peace and police magistrate 14 
rs. 
Q.5. What was your business when you first came to Naperville ? 
A. Blacksmith. 
4344 Q. 6. IT hand you a wooden model, which the notary may 
mark J. J. Hunt’s Exhibit for purpose of identification, and 


_will ask you if you know what it is intended to represent. 


A. That was made by my direction to represent the form of an 
iron made by me in 1847 for one Jacob Engleforied for the purpose 
of driving in the ground for water. 
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Q. 7. Do you say that you made such an iron as this model rep- 
resents ? 

A. I did; larger than that, however. 

Q. 8. Please describe the circumstances of your making this iron 
implement for Jacob Engleforied. 

A. Engleforied came to me and borrowed a rod of inch and a quar- 
ter round iron, which I sharpened for him. He took it home, and 
drove it into the ground ; had great trouble in drawing it out of the 
ground; broke several chains, in consequence of the earth being 
heavy blue clay. He returned the iron to my shop; said he could go 
no further, and must abandon it. I said tohim, You come after din- 
ner; I will fix it so you can drive it and take it out. I discovered 
from the brightness of the rod that there was a great deai of friction 

to overcome on the length of the rod, and to overcome that 
4345 I upset the rod about 4 inches from the end, making it about 

halfan in. larger than the other portion of the rod ; then put in 
steeland sharpened the end down toa point. He took the rod home 
and forced it down with his hands as far as it had been driven before ; 
he then drove it down with a sledge through the clay & hard pan 
into the water at a depth of about sixteen feet from the surface. He 
withdrew the rod; made a pipe of boards, leaving a hole in the 
centre about an inch square ; then sharpened the end of the pipe and 
drove it into the hole made with the rod, and the water flowed up 
about 3 ft. above the surface of the ground through the pipe, and 
continued to flow for over 20 y’rs by replacing the pipe when one 
rotted out with a new one. 

Q. 9. This well was driven by Mr. Englefried in what year? 

A. In 1847. 

Q. 10. Do you know of any other instances? And, if so, name 
such as you are more particularly familiar with. By instances I 
mean wells driven into the earth. 

A. The second well Mr. Englefrieds drove was on his own prem- 
ises, at the rear of his distillery. It was driven in the same manner 
as the one previously described, except with a larger point. That 
furnished water for the distillery until Englefried sold the premises 

to Stenger. 
4346 (). 11. How long after the first well was this second one 
| driven ? 

A. The first one was drove in the spring and the next one along 
in the same summer. I can’t recollect exactly how long after. 

q. 12. What became of Mr. Englefried ? 

A. He went to California; at least he left for there. 

Q. 13. When did he leave Naperville for California ? 

A. I think he left in 1850. 

Q. 14. Do you know whether he is living at this time or not? 

A. I have been toid that he was dead. 

Q. 15. Before Englefried left Naperville did you do any work for 
him—TI mean shortly before he left; and, if so, what was it ? 

A. I made two points for him of different sizes, about 8 in. long 
ach, to weld on rods to drive—for the purpose of driving—for water. 
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They were like the rods previously described. He took them with 
him. I don’t know that he ever used them, but heard that he did. 

Q. 16. What was the common report at that time in regard to his 
using these rods after he left Naperville ? 

A. Well, it was reported that he was making money driving wells. 

Q. 17. Now, between 1847 and 1850, when Mr. Englefreid left 
for California, did you do any other work for him in the way of 

making these tools which you have described ? 
4347 A. I did. I lengthened out rods, shortened them, altered 
them according to the depth required to be driven to for 

water, spliced them as long as forty ft., and have made drills for 
him to drill through stone and augers to bore out quicksand, and 
saw him hauling the tools about on wagons. 

Q. 18. What did you understand he was doing with these tools 
during this time? 

A. That he was driving down for water for farmers in the vicinity 
of Naperville. ) 

Q. 19. Do you personally know of his having driven any other 
than the wells you have mentioned ? 

A. I do; one for John J. Ridler. 

Q. 20. Where was that driven ? 

A. In the village of Naperville, on the block opposite I now live. 

@. 21. About when ? 
A. In 1848. 


4348 Cross-examination : 


X Q. 22. What was the diameter of the rod you say you made for 
Mr. Englefried and which you say he drove into the ground ? 

A. I should say an inch-and a quarter rod. 

X Q. 23. You say he afterwards made a wooden box with a hole 
in the centre about one inch square, sharpened at the end. Am I 
to understand that he drove this box into the ground or hole you 
have described down to the water ? 

A. He did not. 

X Q. 24. How far did he drive, force, or place the box you have 
described from the surface of the ground ? 

A. My opinion is—my impression is—that it was drove about 
three feet. 

X Q. 25. Was there a pump attached to any tube or pipe con- 
nected with this well you have described ? 

A. There was not. It was a flowing well. 

X. Q. 26. Were all the other wells you have referred to in your 
direct examination constructed in manner and form as the one you 
particularly described and last referred to? 

A. Yes. 

X Q. 27. How do you know that the first well made by Mr. En- 
glefried was made as you have described ? 

A. I was there and saw it. 
4349 X Q. 28. When the well was complete was there any tub- 
ing below the wooden box you have described, and did that 


201—16 


1602 WILLIAM D. ANDREWS ET AL, VS, GEORGE HOVEY., 


box extend to the depth to which the iron rod you have described 
was driven ? 

A. There was no tubing below this wooden pipe which I have de- 
scribed, and did not extend to the bottom of the hole made by the 
iron rod. 

X Q. 29. How near the bottom did this box extend ? 

Ans. Extended down within, probably, ten, twelve, or fourteen feet 
of the bottom; cannot say exactly. 

X Q. 30. Please describe the location of the first well you de- 
scribed as put down by Mr. Englefried. 

Ans. It is near the corner of a small stone house built by Engle- 
fried about 1846, and about on the line of the lot and street, about 


6 rods west of Stenger’s malt-house,in Naperville. I think the well 


is not now flowing; the house is abandoned and not used. 

X Q. 31. State when you last knew of water flowing from this 
well, 

Ans. Well, it must be six or seven years since I have known it; 
it isin a part of the town I seldom go in. 

X Q. 32. Did you see the well made for Mr. John J. Ridler that 
you have described; if so, did it differ in any essential from the 
Englefried well? 

Ans. I saw that well; saw him to work at it. The only 

4350 difference was that he commenced in adry well ten or twelve 

feet deep—a dry well stoned up. He drove the same de- 

scribed iron rod to water; withdrew the rod and put down a tin pipe. 
The well is now in use. 

X Q. 33. Was this a flowing well without any pump connected 
with it? 

Ans. It was not a flowing well. 

X Q. 34. Please describe, then, particularly how water is obtained 
from this well. 

Ans. It has always been obtained by means of a pump—a wooden 
suction pump; made the head of it, what is called the head of the 
pump, about six inches square and about six feet long, with the suc- 
tion in this head, to which is attached wooden tubing about three 
and a half inches square, the hole through it being about inch 
and a quarter. That extends down to the tin pipe, the bottom of 
the original stone well. 

‘X Q. 35. State how this tube is connected with the tin tube you 
have described, if at all, and how water is reached. 

Ans. The water forces up through that tin pipe so that there is 
most always water above the pipe sufficient to draw up from the bot- 
tom of the pump. I have known it once in particular to be so low 
that they could not pump water from it. The wooden pipe and tin 
pipe are not connected air-tight or water-tight, but there is a hol- 
low place where this hole is driven with the iron rod, and into this 
the wooden pipe fits. Englefried’s idea was that he could drive the 

wooden pipe so as to force the tin into the wood and thereby 
4351 connect them air-tight. Whether that was done or not I 
don’t know. 
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X Q. 36. Is there a space around the pump tube down to the 
water so that the air can reach the water in this well? 

Ans. It can reach the surface where the water now stands. 

X Q. 37. Are all the wells you have testified about made sub- 
stantially like the one put down for John J. Ridler? 

Ans. They were made exactly alike, with the exception of Mr. 
Ridler’s well being in loose or gravel ground, and it was necessary 
to put the pipe in to conduct the water up, whereas Englefried’s 
wells were in hard clay ground, which would hold water. 


4352 Redirect: 


R. D. Q. 38. Was the wooden pipe and tin pipe connected together 
in Ridler’s well when it was first made ? 

Ans. I do not know that of my own knowledge, but that was 
what I understood to be the object of the tin pipe. 

R. D. Q. 39. So that the pumping should be direct from the tin 
pipe, the pump piston being, however, in the wooden pipe? 

Ans. Yes, sir; so that the pumping should be through both pipes. 

R. D. Q. 40. When did I understand you to say that this Ridler’s 
well was put down ? 

Ans. In 1848. 

R. D. Q. 41. When vou came subsequently to repair this well— 
that is, when you and your men putin a new pump—you were 
unable to make a tight connection, were you ? 

Ans. I did not try to. 

R. D. Q. 42. Why not? 

Ans. Because there was water enough in the well without. 

R. D. Q. 43. Was it after this repair that the water failed at one 
time that you have mentioned ? 

Ans. It was after the second pump had been put in. 


4353 Cross redirect : 
R. D. Q. 44. Please locate the Ridler well. 


Ans. It is on Washington St.—on the corner of Washington St. 
and Van Buren, on that block; the well is there still. 


(S’g’d) JAMES J. HUNT. 
4354 Fresr’y 12, 1880. 


Ives W. McGarrey produced, sworn, and examined on 
the part of the defendant: 


Age, 43; residence, No. 1002 Adams St., Chicago, III. 

Q. 2. What experience, if any, have you had in relation to patents 
for inventions? 

Ans. I have obtained some dozen or more patents for my own in- 
ventions and devoted most of my time since a boy in devising 
machinery and implements. 

Q. 3. Have you ever testified as an expert in any patent case? 

Ans. I have; several times. 

Q.4. Are you a practical draughtsman and designer‘of ma- 
chinery ? 
Ans. Iam. 
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Q. 5. What experience, if any, have you had in connection with 
the sinking and construction of wells ? 

Ans. I spent a considerable of the time of 1859 and 1860 in the 

oil regions of Pennsylvania and Ohio. Isunk and owned and 
4355 operated a well myself, and assisted others in the sinking and 

putting into operation of their wells. These wells ranged in 
depth from sixty to five hundred feet. I was acquainted with, | may 
say, hundreds of well owners, and all the various improvements and 
operations tending to facilitate the pumping of oil from the ground 
were thoroughly discussed, including the vacuum theory. 

Q. 6. Have you made yourself familiar with the laws which gov- 
ern the movements of water and air? 

Ans. I think I am somewhat familiar with them. 

Q. 7. I hand you a copy of N. W. Green’s patent reissue #4372, 
being the patent sued on in this cause, and will ask you if you have 
examined the specifications, drawings, and claims of that patent. 

Ans. I have—carefully. 

Q. 8. You have been an inventor, and I will ask you to suppose 
that previous to Mr. Green’s patent it had been common to make 
holes in the ground for different purposes by driving down and sub- 
sequently removing rods, and that it had been also common to line 
bored wells with iron tubes and to supply them with pumps. Now, 
if all this had been done, would you consider it an invention to line 
with an iron pipe a hole made by driving a rod into the 

ground ? 
4356 Ans. I would answer that I would not. I J think if two 

holes had existed in a field—the one having been bored, the 
other formed by a driving rod—and that I had been sent with a pump 
tube and pump to fix the same into one of these wells, and had 
previously fixed pumps into bored wells, but had not known of the 
existence of a driven well, but in this instance happened to get the 
pump tube into the driven well instead of the bored well, I should 
not consider that | had made an invention by so doing or that there 
was anything about the operation that I could patent. 

Q. 9. Now, as one of the general public—which includes us all—I 
will ask you if you know how long it has been customary to make 
holes in the ground by driving down a sharp instrument which 
was subsequently removed ? 

Ans. My earliest recollection—when I was a very small boy—I 
attended a circus in the country ; iron pins or rods were driven into 
the ground to support the tent,and when removed would leave 
small wells. 

Q. 10. You do not understand, however, do you, that Mr. 

4357 Green claims a patent broadly upon the idea of making a 

hole in the ground by driving a sharp instrument down 
forcibly and subsequently removing it? 

Ans. I think that is not his patent exactly. 

Q. 11. But if that act of driving down a sharp instrument and 
subsequently removing it should produce a well by reason of the 
instrument being driven far enough to project into the water, would 
that be within Mr. Green’s patent or would it not ? 
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Ans. I should say his patent seeks to cover the driving in of the rod 
for the purpose of forming a well. 

Q. 12. If one should drive an iron instrument shaped like this 
“Hunt’s Exhibit” which I now hand you, which, you will see, is a 
wooden model of a round rod pointed at one end and having a bulb- 
ous enlargement, into the ground through stiff clay until it pene- 
trated the water-bearing strata, and removing the rod or instrument 
should subsequently drive a wooden tube three feet deep into the 
hole so that a flowing well would be produced, would he by that 
proceeding use the process of constructing wells by driving or fore- 

ing an instrument into the ground until it is projected into 
4358 the water without removing the earth upward as it is in bor- 

ing, substantially in the manner as described in Mr. Green’s 
patent ? 

Ans. Most certainly, to all intents and purposes. 

Q. 13. That would be, as you understand it, substantially the pro- 
cess he has described, would it not? 

Ans. I do exactly; equivalent, theoretically or practically; I 
mean to say that is exactly like it. 

Q. 14. Suppose one of Mr. Green’s wells to be made by driving 
the well tube itself into the ground until it penetrates the water- 
bearing strata, and a pump affixed to the top of the tube, under 
what circumstances, if any, could there be a vacuum produced in 
the ground in the neighborhood of the bottom of the well tube by 
the vperation of the pump? 

Ans. That could be possible only when the earth strata formed a 
perfect air-tight joint around the well tube or entirely around the 
pump on all sides and bottom. 

Q. 15. Suppose, if you please, that the water in the immediate 
neighiesbaal of the bottom of the tube should all be pumped up, 
what would be the effect of farther pumping such a driven well as I 

have mentioned in my last question ? 
4359 Ans. The effect would be that the water in the pump tube 
above the upper valve, meaning the valve connected to the 
pump rod, would dance up and down at each successive stroke until 
more water had gathered or settled in from the surrounding soil 
to continue the connection. 

Q. 16. Would the further pumping under such circumstances have 
the effect to hasten the flow, seeping, or settling of the water in to- 
ward the bottom of the pump tube; I mean, of course, in a driven 
well, which is made as tight as it naturally would be made by driv- 
ing the tube of the well into the earth, and by further pumping—l 
mean a further operation of the pump—after the water immediately 
about the bottom of the pump tube had been exhausted ? 

Ans. I would say under ordinary circumstances the continuous 
working of the pump would have no perceptive effect or tendency 
to hasten the supply of water towards the pump, but still must 
admit that mech under certain supposable circumstances it could 
be demonstrated theoretically that it would, but I consider the 
theory too fine to be weighed or measured by any instrumentality 
known to science. 
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Q.17. Under exactly what circumstances would the further pum p- 

ing tend to hasten the seeping, settling, or soaking of the water to 

the bottom of the pump after the immediate supply had been 

1360 exhausted, and how often would these circumstances be likely 
to exist 'n a driven well? 

Ans. The only circumstances that cometo my mind at present under 
which the further pumping would facilitate the flow of water towards 
the pump would be when the area of earth surface around the pump 
was very limited and thoroughly saturated with water so as to form 
a free connection with the atmosphere resting upon the surface of 
the earth around the pump, and the pump of so great a capacity as 
to exhaust the water faster than it could flow past the obstructions 
of the soil around the well. These circumstances would never exist 
in nature, probably. I will mention, further, that in porous soil, 
which would allow both air and water to pass, and supposing, of 
course, that the pump is so constructed that it will act as an air 
pump and pump out air when the water supply is exhausted, this 
current of air passing down through the earth would probably take 
with it about as much moisture in its course as the same amount of 
air would pick up from a wet street while passing through it, and, 

considering the limit of a pump to be about one cubic foot per 
4361 minute, I think less than one teaspoonful would be gathered 
by this process in twenty-four hours. 

Q. 18. But how would the air get to the pump? 

Ans. It would get to the pump through the pores of the earth 
through its own specific gravity in precisely the same manner that 
the water would get there, except that it would penetrate strata more 
readily than water. 

Q. 19. How large a hole would be required to supply such a pump 
as you have mentioned with all the air it could pump? 

Ans. I have found, by reference to authorities, that an aperature 
equal to the one-hundredth part of a square-inch area will transmit 
one cubic foot of air per minute under an applied pressure of eight 
ounces to the square inch. 

Q. 20. But suppose the pressure or gravity of the air to equal 
fifteen pounds to a square inch, which is the normal atmospheric 
weight at the sea level, and suppose you were creating a vacuum or 
& parcial vacuum in the pump tube in the way you have mentioned, 
how large an aperature under such circumstances would be required 
to supply the air that the pump would exhaust? 

Ans. In my last answer, In letavttilnn the size of the aperature, | 
gave the size which would be necessary in case of a tendency to 
vacuum to the amount of the one-thirtieth part of a vacuum press- 
ure. Of course, as we approach nearer to a perfect vacuum a 

smaller aperture would be sufficient. 
362 (). 21. How could you or anybody else construct a well in 
the ground so perfectly air-tight that there would not be ap- 
eratures ag-regating the hundredth part of an inch immediately 
around the pump tube? 

Ans. I know of no possible method of compacting the earth about 

a well air-tight except by complete saturation or flooding with water. 
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Q. 22. If the water is removed, then, away from the bottom end 
of the pump tube by pumping, what would be the effect of further 
es after you had removed the water down to and below the 

ottom of the pump tube? 

Ans. If the soil was compacted so tightly as to dam off a further 
supply the result would simply be the expansion and contraction 
of the vacant space below the pump as the piston-rod moved up 
and down. 

Q. 23. I do not think you quite understood me. You say that the 
only way to make the earth tightis by saturating it with water. 
Now, | am supposing this water packing to be removed by pumping— 
that is, the strata of water immediately around the pump tube is 
lowered until it is below the pump tube, so that a colum- of unsat- 
urated earth would stand all around the pump tube down from the 
surface of the ground to the lowerend of the pump tube. Under 

such circumstances what effect would further pumping have? 
4363 Ans. When the water became exhausted at the bottom of 

the pump tube the water remaining in the pump tube would 
continue on into the pump barrel or cy linder, and the last stroke of 
the pump, after exhausting the last of this, w ould drop back with a 
sahien jerk into the empty space between the two valves and 
cushion upon the air confined therein. 

Q. 24. How much of a vacuum would be produced at the lower 
end of the pump tube, under such circumstances, by further pump- 
ing? 

Ans. None whatever. 

Q. 25. Why not? 

Ans. Because the air could reach it so freely that a vacuum would 
be impossible. 

Q. 26. In the same ten-acre field, and penetrating the same water- 
bearing stratum, suppose two wells, one a driven well and one a 
bored well, both lined with tubes and supplied with pumps, which 
would furnish the most water, in your opinion, in a day’s pumping? 

Ans. I think the bored well would produce the most water, if there 
was any difference. 

Q. 27. Suppose a common well ora hole three feet in diameter were 
dug down three feet below the water level, and in the same ten-acre 
field a drive well constructed, both welis supplied with pumps; now, 
which well would, in your opinion, produce the most water in a day’s 
pumping? 

Ans. I think, in most all cases, the open well of equal 
4364 depth would produce the most water. 

Q. 28. Recurring to the previous comparison between the 
driven and a bored well, why do you think the bored well would 
have the advantage over the driven well in water-yielding capacity ’ 

Ans. Because in a driven well the earth is somewhat compact 
throughout the whole length of the well bore. This, I apprehend, 
obstructs the passage of the water in its natural course through the 
earth to the well bottom. 

Q. 29. This would be a very trifling difference, would it not, Mr. 
McGaffey, scarcely worth mentioning, except as a matter of theor y? 
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Ans. I think it is all a matter of theory about this difference be- 
tween any of them. 

Q. 30. What do you think about this vacnum theory anyway that 
— has been so much talk of in connection with these drive wells 
and vaunted as an advantage that they possess over common wells? 

Ans. I have pondered upon this subject at length, and, while I 
must admit it has a theory, I have thought in vain to determine its 
force, substance, or effect; and, while [ can easily measure the speed 
of the sun’s light, I know of no method for determining the size of 
this vacuum or its practical beneficial effects. 

Q.51. Do you mean by that that you are of opinion that 
4365 a drive well will produce more water than a bored well under 
any circumstances ? 

Ans. I am of opinion that it will not produce any more. I think 
this vacuum is as common to the one as to the other and of equal 
force and utility. 

Q. 32. Does not the amount of water pumped out of a well depend 
upon the amount that seeps of its own gravity down through the 
arth to the bottom of the pump in every case ? 

Ans. Most certainly in farm wells, except fountain wells. 

Q. 33. Du you also except drive wells as well as fountain wells ? 

Ans. I mean to include all kinds of farm wells, except fountain 
wells. 

Q. 34. In pumping these drive wells I have noticed that some- 
times the water ceases to flow from the pump spout and the handle 
flies back in an elastic manner as though a vacuum were being pro- 
duced or as though I were pumping against a vacuum. Now, per- 
haps the court has noticed this also, and I should like to have you 
explain the cause of that; and if there is a vacuum, whereabouts 
does it exist, and what effect it would have on the flow of water to 

the well. 
4366 Ans. This action of the common pump has been familiar 

to me since my earliest recollections of a pump, and it is also 
familiar, probably, to every housewife or kitchen maid who has had 
occasion to use a cistern pump that would occasionally run dry. It 
is generally caused by the water supply failing at the bottom of the 
tube, and when the last stroke of the cylinder valve carries up the 
last of it there remains no water between the two valves to check 
the column of water which is above the upper valve from falling 
back into the empty space. It will commence its downward course 
if tne handle is released (suddenly); this will close the lower valve 
so as to confine the air within the pump cylinder, so as to form a 
cushion which contracts and expands as the pump handle is allowed 
to drop, or if the lower valve should get caught open the whole 
weight above it would suddenly fall back the length of the stroke ; 
but if there is water in the pump cylinder between the valves the 
water above is intercepted by the lower valve when the pump rod 
takes its downward plunge, the valve floating, as it were, in the water, 
requiring to be moved down by a sufficient force to overcome the 
friction of the valve, and in this case or in the first described case 
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there is no vacuum, but it is compressed air that gives this elastic 
feeling to the handle of the pump. 
4SG7 Q. 35. Please examine the ieake which I have just shown 
to complainants’ counsel and state their general appearance 
as to age. 

Ans. They appear to have been printed many years ago, from the 
style of type and character of the paper and general appearance. 

Q. 36. Will you please read the title page of one of the volumes 
and state whether it is the same in all? 

Ans. The Cyclopedia or Universal Dictionary of Arts, Sciences, 
and Literature, by Abraham Rees, D. D., F. R. S., F. L. 8S. S.. Ameri- 
‘an Society, with the assistance of eminent professional gentlemen ; 
published in London, England, 1819, &e., &e. 

Q. 57. I hand you a printed page, purporting to contain extracts 
from the volumes above referred to. Have you compared the printed 
matter with the volumes ? 

Ans. I have; word by word. 

Q. 38. Excepting the extracts from McKenzie’s Five Thousand Re- 
ceipts on the same page, are the printed extracts correct ? 

Ans. They are, with the exception of five words, which I have 

corrected with a pen, on fourteenth line from the top. 
4368 Q. 39. With this alteration the matter is a correct copy from 
the originals, is it? 

Ans. It is. 

(). 40. Have you found in one of the volumes, viz., volume one of 
plates, the illustration referred to in the extracts ? 

Ans. I have. 

Q. 41. I hand you a piece of paper with a pen sketch upon it and 
ask you if that is a correct representation of the illustration referred 
to. 

Ans. I find it is a correct representation, excepting it is a roughly- 
drawn copy. 


The printed page referred to by the witness is offered in evidence, 
to be marked Defendant’s Exhibit “ Extracts,” and the pen sketch 
is also offered in evidence, to be marked Defendants Exhibit 
“ Drawing in Rees’ Cyclopedia.” 


Q. 42. Could you from the information contained in Rees’ Cyclo- 
peedia above referred to construct a well ? 


(Here follows diagram marked p. 4369.) 


4370 Ans. I could; I think the description is very clear and 
full. 

43 Q. What process in general terms would you be employing when 
you constructed a well according to the instructions given in Rees 
Cyclopedia, referred to ? 

Ans. Precisely such a process as is described in N. W. Green’s re- 
issued patent No. 4372. 

44 Q. Do you know whether or not the cyclopedia referred to is 
a rare or common book at the present day, and whether it is easily 

202—16 
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obtained or not? And also state who owns the volumes which you 
have examined this morning. 

Ans. I could not testify as to how common they are in use ; I find 
these volumes in the possession of Mr. Geo. Payson. 


Counsel for defendant states that Mr. Payson is unwilling to im- 
pound the volumes referred to in this cause as exhibits, and hence 
the method pursued of proving extracts from them. 


4371 Cross-examination : 


XQ. 45. Have you ever testified in any case where the com- 
plainants in this cause or Nelson W. Green was interested as com- 
plainant or defendant ? 

Ans. I never have. 

X Q. 46. Are you or have you ever been in any manner interested 
in the patent referred to in this case, viz., N. W. Green’s patent? 

Ans. Not in the slightest degree. 

X Q.47. Have you ever had any practical experience in making of 
driven wells ” 

Ans. | have not. 

X Q. 48. Then you are called and do here testify only as an ex- 
pert? 

Ans. I am and do testify as an expert. 

X Q. 49. Have you ever constructed a driven well ? 

Ans. | never have. 

X Q. 50. Have you ever been present during the making ofa driven 
well, and observed the manner in which they are made? 

Ans. I will answer, not when just such wells as described In 
Green’s patent were being made, but was present in the oil regions 
in Pennsylvania, Titusville, where large iron tubes were driven into 

the ground through the soil to the rock. This process con- 
4372 sisted of drilling the dirt from the center of these iron tubes, 

and then crowding them down until rock was reached. This 
formed the well through the earthy portion of the depth of the bore, 
so that a tube could be inserted and removed through these iron 
cylinders or pipes and the-, continuing, bore through the rock. 

X Q. 51. What were these wells that you have described in Penn- 
sylvania used for ? 

Ans. Pumping oil and water from the ground. 

X Q. 52. In the location where you have described the last well 
what was the formation as far down as these wells were sunk ? 

Ans. It was what might be termed drift soil, containing loam, 
sand, and occasional rocks, to a depth of forty to sixty feet in some 
cases. 

X Q. 53. Was there anything to prevent the pressure of the at- 
mosphere through the earth on the water or oil in the well pit you 
have described ? 


Ans. In the Pennsylvania oil regions the oil was found deep in- 


the rock many hundred feet down, but to make the bottom of the 
well more air tight or to exclude the water from the upper portion 
of the earth reaching the well bottom a flax-seed bag was fixed 
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around the well tube at such point as it was desired to shut off the 
upper portion ; this solid rock and the flax-seed bag did ex- 

4373 clude the air from the bottom of the well, together with the 
water packing. 

X Q. 54. Then am I to understand that the air would not pene- 
trate the rock, bag, and packing at all, and that there was no at- 
mospheric pressure at all on the water or oil in the well pit? 

Ans. No, sir; you are not to understand that; there was always 
a pressure of gas and, I presume, some air was in the ground. 

X Q. 55. Now, please explain what you understand the reissue 
patent number 4372, issued to Nelson W. Green, covered. 

Ans. I construe it to cover all methods of forming a well by driv- 
ing down either a solid rod or a pointed tube. 

X Q. 56. When was your attention first called to the driven well, 
and how extensive an examination of the principles governing this 
method have you made ? 

Ans. My attention was first called, I think, In 1865, at the town 
of Coldwater, Michigan; I have noticed a variety of patents for 
the different kinds of bottoms or points to the tubes of these wells, 
and have kept generally posted about any change and their general 
use without any special interest in the matter. 

X Q. 57. Give the date, as near as you can, of the first patent you 
are aware of covering the point or bottom to the driven wells. 

Ans. I think the date is 1864; James Suggett’s patent, No. 

42126. 
437: X Q. 58. Have you ever made or witnessed any experiment 
made to ascertain whether there was any difference in the 
flow of water from a driven well or an open well? 

A. I have not. 

X Q. 58}. Suppose a box should be made four feet in length, two 
feet in wide, and three and a half feet deep; into one end of this box 
was placed a cylinder of perforated brass six inches in diameter 
nearly the depth of the box ; then suppose the box to be filled tothe 
depth of about thirty inches with sand, outside and around the cyl- 
inder, so placed, which was about six inches from one end of the 
box, filling the entire box, except the inside of the cylinder, with 
sand. The cylinder so placed represented an open well lined with 
perforated brass from top to bottom; water was then poured upon 
the sand until it was saturated and a small amount left standing on 
the surface of the sand; the water entered freely through the holes 
in this cylinder and filled it. Then suppose two small hand pumps 
of precisely the same size and style and make were attached toa 
workiag valve-rod of each pump to a working lever equidistant 
from its centre, which was piveted to a stationary upright, and to 
each of the pumps was attached an iron tube of the same size, hav- 

ing each at its lower end a point, technically so called, six 
4375 inches in length, made of perforated brass, of the same char- 
acter, size, and number of openings to the square inch as was 
the lining of the open well, as described; in the bottom of each of 
these points, as described, was a metal point fastened, and the upper 
eud of each perforated point was attached to the lower ends of the 
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respective tubes, each pump tube and point being a perfect fac-simile of 
the other ; these pumps were then attached toa single plank, through 
which their suction pipe passed downward ; there was then inserted 
simultaneously the one tube into the open well, which was full of 
water and contains no sand, and the other directly into the solid 
sand at the same distance from the other end of the box as was the 
centre of the open well from its end of the box; then suppose each 
pump to be operated simultaneously, each having the same stroke 
and capacity, and in about one minute all the water in the open 
well was pumped out, the water from both pumps being discharged 
back upon the sand, insuring a fully supply to each well according 
to its capacity ; after emptying the open well the pumps were timed 
in operation ; the one having its pipe tightly inserted into the sand 

saturated with water was continued in operation for several 
4376 minutes without the least apparent diminution in the amount 

of water it delivered, while the pump in the open well did 
only deliver an occasional spoonful after the well had been first 
emptied, as before stated, in about one minute. Now, please state 
what was the cause of the greater delivery of water from the driven 
well than from the open well ? 

Ans. The reason is very obvious to me, and I will remark in this 
connection, by way of explanation, that this result is exactly the 
reverse of what it would be in a deep well or one of ordinary pro- 
portions. 

This well is so shallow, and the soil so completely saturated and 
flooded, that a continuous connection between the water and air 
pressure is maintained throughout the mass to the well bottom in 
the case where the tube is not surrounded by the outer, perforated 
cylinder. This perforated cylinder forms a dam for the dirt so that 
it cannot come in contact with the pump tube, and the fact that the 
water will move more freely through this space between the cylinder 
and pump tube it becomes the thoroughfare for the water, and, owing 
to the fact of its limited height, water enough does not, of its own 

pressure under this limited height, keep up a supply; there- 
4377 fore an air space is formed around the pump tube in a soil 

completely saturated, a state of facts that could not possibly 
exist In any farm well. Of course, under these circumstances this 
single tube well would tend to form a vacuum at the bottom of the 
tube, and in this case it would hasten the water toward the bottom 
of the pump tube. 

XQ.OS. Then suppose, without making any change whatever, either 
In the pumps, pi 4 Sea lining of the open well, that the open well 
or eviinder ean be tilled with sand, which was powcr ghtly 
around the tube which was inserted therein, the only real differ- 
ence then existing between the two pumps, pipes and wells, being 
that the pipe in the open well was, while surrounded with sand 
compact against it, sll further surrounded by the perforated brass 
eylinder through which and from which the pump with its pipe in 
that well had only received its supply, which, coupled with the 
amount of water in the well itself, supplied the pump for but one 
minute; then suppose the two pumps were again operated each in 
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like manner and the supply of water from each well was continuous 

and equal. Now, please state the cause of the change in the capacity 
and operation of these wells as now represented from the result 

4378 stated in the last preceeding question, and state what princi- 
ple operates to produce this change. 

Ans. In both cases as last given the pumps would necessarily op- 
erate alike, and I must admit that the property of a tendency toa 
vacuum exists equally in both of them and would exist the same in 
all pumps; whether the wells were bored or driven, they are in fact 
operating exactly the same as they would if the lower end of the 
tube was continued and bent upward and the water pumped from 
the spout into the open end so bent and turned upward. 

X Q. 59. Now, suppose a well to be dug in a field “ where the forma- 
tion is loam, sand, and gravel” twenty feet deep, two feet in diame- 
ter, walled up in the usual way, and that there is six feet of water 
in the bottom, and suppose a hollow tube to be placed in this well 
with its point reaching into the water and to within three inches of 
the bottom of the well,shod with a perforated point or with perfora- 
tions in its sides extending three feet up from its lower pointor end, 
with a wire screen covering said perforations so that the water could 
pass freely into this tube or pipe, and a pump attached to the top 
of this tube, making an air-tight connection throughout its entire 

length, leaving the well open outside of the tube from the top 
4379 of the water to the surface of the ground; now, suppose a rod 

to be driven into the ground twenty feet distant from this 
well described to the depth of where the point reaches in the open 
well described, this rod withdrawn and a hollow tube, with a point 
and in all respects similar to the one described in the open well, put 
in the said hole, from which the said rod is withdrawn, and its point 
reaching to the exact depth in the water-bearing strata as the one 
described in the open well, with the earth packed tight around the 
tube its entire length above the perforations in the point or end; 
then suppose a power be employed on each @ pump equally capable 
of utilizing the capacity of said pumps; which pump or well, in your 
opinion, would throw the greatest quantity of water in, say, twenty- 
four hours? 

Ans. Assuming that the earth is packed tight around the tube 
last mentioned, | think, under certain cercumstances, | am inclined 
tothink this kind of well would yield some more water than an open 
well, although I think there would be very little difference between 
the two wells described in. the question. 

X Q. GO. How long would it take an ordinary pump operated to 
its full capacity to exhaust the water in the open well described ? 

Ans. Probably about an hour, without taking inte account 

4580 the continuous seeping in, but | am inclined to think im sandy 
soil it would seep in nearly as fast as an ordinary pump would 

pump it out. This would depend upen a variety of clreumstances, 

XN Q. 61, Then suppose the well referred to to be located ina level 
country and the condition of the soil to be the average condition as 
to rains or wet; then suppose a pump of double the ordinary ca- 
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pacity should be employed; about how long would it take to exhaust 
the water in said well ? 

Ans. It might be two hours; it might be a day; I could not tell. 

X Q. 64. Then I am to understand that there would be no ma- 
terial difference in the productiveness of the two wells described— 
that is to say, that the open well would yield about the same con- 
tinuous supply of water as the driven well described? Please an- 
swer this question with reference to the circumstances and surround- 
ings described in questions 59 and 61. 

Ans. It is my opinion there would be no material difference be- 
tween the two wells above referred to in their productive capacity. 

X Q. 63. I think you have stated that you have had no practical 
experience in making wells, except the oil wells you have referred 
to in Pennsylvania. Is that correct? 

Ans. It is so in reference to drive wells. I have made dug 
4381 wells, put pumps in them, handled and sold pumps, and am 
familiar with their use and operation in connection with 

wells. 

X Q. 64. Now, suppose a glass jar is made ten inches in diameter, 
fifteen inches high, with the top prepared with a neck, upon which 
is fastened a small pump tube one and a half inches in diameter, with 
a point perforated similar in form to the one described in question 
59, and air-tight and extending down to the bottom of said jar, the 
said jar having small holes in the sides to the distance of three 
inches from the bottom, with a small pump attached to the said 
tube. In the top of this jar and outside of the tube described there 
is a vent or small hole. Now, suppose this jar to be set in a tub of 
water, with the water six inches deep; then suppose this pump is 
worked or operated with the hole in the top of the jar uncovered, 
so that the air can pass directly into the jar and reach the top of the 
water, and the pump then operated so as to exhaust the water in the 
jar in one minute, and then suppose the hole in the top of the jar is 
closed tight, so that no air can reach the top of the water inside the 
jar, and the pump worked continuously, discharging the water in the 
tub outside of the jar without exhausting the supply ; now, please 
state what, in your opinion, is the principle which operates to pro- 

duce these results. 
4382 Ans. In the case in which the air valve at the top of the jar 

is closed I recognize the old-fashioned, old reliable, what is 
termed suction principle, common to all pumps, without refer- 
ence to that kind of suction supposed to especially pertain to the 
Green patent. When the air oa is open at the top, the water 
being exhausted faster than the perforations at the bottom of the 
glass tube will readily admit it, the connection is broken between 
the water in the pump cylinder and that in the tub outside of the 
glass jar on account of the air being allowed to intervene through 
this surrounding air space in the jar; this connection cannot be 
broken in the first instance until all the water is exhausted. 

X Q. 65. Now, is it not a fact that in the case of the two wells de- 
scribed in question 59 the open well is in all respects governed by 
the same forces and principles of natural law as the well made with 


é 


é 


. 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1615 


the jar with the vent open, and does not the driven well represent 
and is it not in all respects similar to the well made with the vent 
in the jar closed—that is, so far as any forces or natural laws gov- 
erning the movements of air and water are concerned and em- 
ployed ? 
Ans. I do not think it represents at all any possible natural 
4383 conditions. The propositions are so distorted as to entirely 
change and reverse natural results and tend to mislead the 
judgment. ‘This glass jar I conceive to be an exact model of an open 
well of about four feet in depth, plastered up and cemented on all 
sides, water-tight, excepting very small aperatures at the bottom, and 
in such case no water could seep in at the sides, but it must neces- 
sarily percolate down throughout the whole depth of the strata to 
the bottom of the well before it could enters the pump tube. This 
would be a fair representation, perhaps, of a driven well, if it is ad- 
mitted that in driving down the rod the earth becomes compact 
around the pump tube, water-tight and air-tight. As to the driven 
well represented by the model described, I do not think it is a fair 
representation of the driven well or a bored well, for neither of them 
are, in my opinion, ever air-tight, as this jar is, nor do I think the 
one that is driven is any nearer to air-tight around the pump tube 
than a common bored well. 

X Q. 66. Do you understand that one of the essentials claimed by 

Green for his driven well is that the earth must be packed air-tight 
and water-tight around the well tube? 
4384 Ans. I do not think that it ever occurred to Green, as an 
inventor, as to whether the earth was more or less compact 
about the tube or that this was any part of his invention. 

Ans. I find nothing in the patent on this subject of compressing 
the earth. 

Q. 67 repeated. 

Ans. I do not understand that Green or his attorneys or experts 
do associate this compacting of the earth around the well tube as an 
essential element of the patent. 

X Q. Do you understand that Green or his attorneys or experts 
claim that the earth must be packed around the tube air-tight and 
water-tight. ? 

Ans. I judge so from the nature of the suppositi-ous models to 
which my attention has been called in this cross-examination, for in 
all cases the Green well has been represented with an air-tight sur- 
rounding. If it was not intended to be represented as air-tight 
those supposit-ious experiments and conclusions would be erro- 

neous. 
4385 X Q. Are you connected with any interest adverse to the 
complainants in this action or in any way connected with 
any interest that might prejudice you against the claim of the pat- 
entee in any State? 

Ans. I am not, but, upon the other hand, have an inventor’s 
sympathy, for I am now and have been for the last two years vigor- 
ously fighting the infringers of my own patents, to wit, hose reels 
and hose nozzles. 


(S’g’d) IVES W. McGAFFEY. 
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4386 From vol. 5, London Ed. of Reese’s Cyclopedia. 
) eo 
Borer in Rural Economy. 


An implement invented for the purpose of searching or exploring 
the nature of soils. 


This instruments is composed of two rods of iron, each six feet 
long and an inch in diameter. The end aof Fig. 1 in draining im- 
plements screws into the end 6 of Fig. 2 after taking out the stopper 
c, the use of which is to hinder dirt or dust from getting into the 
screw. ‘The screw is an inch and a half long and three-quarters of 
an inch in diameter. d, Fig. 1, is a steel point, somewhat blunt, to 
pierce the earth or any substance it may meet with. 

[It should be about three inches long and made with three, four, 

or more sides, as may be thought most convenient. 
4387 It is serewed into the rod A in the same manner and with 
a screw of the same size as A is screwed into the rod 0. It 
has a groove six inches long, a third of an inch wide, and three- 
quarters of an inch deep, rounded in the bottom and intended to 
bring up part of each different layer of materials through which it 
passes. 

When springs are sought for a bit of sponge is put into the 
groove. 

At the end of the rod Fig. 2 is a screw to fix into another rod of 
the same kind, if it be found necessary, to lengthen the instrument, 
and this may be repeated by the addition of more rods to any depth 
desired. gh, Fig. 1, is the handle to this instruments, two feet and 

a half long. 
4388 This handle is fastened to the rod by means of a clasp, e, 
lined with steel, fixed at one end by a hinge and at the other 
by the serew }, so that it may be placed at any height. Fig. 3 is 
the handle separated from the rod and marked with the same letters 
as before. Fig. 4 is another handle, or rather lever, like the handle 
already described, except its having only one branch orlever, marked 
g; thisserves to stop the borer in bringing it up from a considerable 
depth, and also screw and unscrew the several joints as occasion re- 
quires, and to put on and take off the steel point at the bottom. 
The handle g h, Fig. 1, is that by which the rod is held and wrought 
into the earth either by twisting it round, especially at first 
4389 or after it has penetrated to some depth, by lifting it up and 
letting it fall again, which it does with such force as to pierce 
even the hardest rocks, especially if it works at considerable depth 
and has, of course, been lengthened accordingly, for every foot of 
this rod weighs three pounds. Two men will easily sound thedepth 
of twelve feet in less than a quarter of an hour if they do not meet 
with many stones. When the rod becomes too heavy to be properly 
managed by hand it may be raised by a rope fastened at one end 
of the handle and at the other toa roller or kind of windlass, erected 
at a proper height perpendicularly over the hole, and turned 
4390 with either one or two handles. This will cost but a trifle 
and easily raise the rod, which when let go will fall with such 
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weight as to strike each time very deep into the earth. The Marquis 
De Turbilly observes that he has seen it wrought in this matter to 
the depth of more than a hundred feet. * * * A bit like that 
of an augur, proportioned to the thickness of the rod, may at any 
time when necessary be substituted instead of the steel point to 
draw up a sample of the substance from the bottom of the sound- 


Ing. 
“Spring Draining Pump.” 
From vol. 33 of the London Ed. of Reese’s Cyclopedia. 


“ That sort of a contrivance of the pump kind which is made use 

of for the purpose of detecting and ascertaining the nature, 

4591 situation, and direction of underground springs and collec- 

tion of water, as well as in some measure the nature and posi- 

tion of the different substrata of land before the work of cutting 
and forming the drains for taking off injurious wetness is begun : 

It is constructed of copper in the pipe form in a very simple and 
cheap manner, so as to admit of being put down into the ground in 
holes forming by the boring augur, and by being made to be wrought 
as a pump is capable of showing the presence of water where the 
pressure of it in the higher ground is not sufficient to force it up 
through the augur holes, which is the case in many instances. 

The nature and direction of under strata are in some degree 
4392 found in boring and putting the pump down through them. 

It isthe invention and discovery of Mr. Wakefield, who has 
been long much éngaged in the practise of draining in several dif- 
ferent places and parts of the kingdom. See Spring Draining. * * * 

This is a contrivance which, with the boring rod, would seem to 
be capable of being of very great importance in the business of 
spring draining.” 

“Wellin Rural Economy.” 
From vol. 38 of the London Ed. of Reese’s Cyclopedia. 


“As the expense and trouble of digging and getting up the mate- 
rials in these cases are considerable, other means have been had re- 
course to in order to lessen or prevent them. 

The most ingenious of these is that proposed by a French 
4393 philosopher, who has advised that the ground should be per- 
forated to a sufficient depth by means of an auger or borer, a 
cylindrical wooden pipe being then placed in the hole and driven 
downward with a mallet. * * * It is stated that wells made in 
this manner are superior to those constructed in the common method, 
not only in point of cheapness, but also as affording a more certain 
and abundant supply of water, while no accident ean possibly hap- 
pen to the workmen employed. 

In case the water near the surface should not be of good quality 
the perforation may be continued to a still greater depth till a purer 

fluid can be procured, and when wells have become injured or 

4394 tainted from any circumstances or accident, when previously 

emptied and the bottom perforated in a similar manner, so as 
203—16 
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to reach a lower sheet of water, it will rise in the cylindrical tube in 
a pure state in the body of the pump fixed for the purpose of bring- 
ing it up. 

To Raise Water in All Situations. 

From MekKinzie’s 5,000 Receipts. 


The finest springs may be formed by boring, which is performed 
in the simplest manner by the mere use of an iron rod forced into 
the earth by a windlass. The workman ina few days get toa genuine 
spring of pure water fit for every purpose. 

After the water is found they merely put tin pipes down the aper- 
ture and it preserves a fine stream, which sometimes rises from four 
to five feet high. 


Extracts. 
J. H. RAYMOND, 
Notary Public. 
4395 “Well in Rural Economy.” 


From vol. 38 of Reese’s Cyclopedia, London edition of 1819. 


As the expense and trouble of digging and getting up materials 
in these cases are considerable other means have been had recourse 
in order to lessen or prevent them, The most ingenious of these is 
that proposed by a French philosopher, who has advised that the 
ground should be perforated to a sufficient depth by means of an 
auger or borer,a cylindrical wooden pipe being then placed in the hole 
and driven downward with a mallet and the boring continued that 
the pipe may be forced to a great depth, so as to reach the water or 
spring. It is stated that wells made in this manner are much 

superior to those constructed in the common method, 
4396-43898 not only in point of cheapness, but also as affording a 

more certain and abundant supply of water, while no 
accident can possibly happen to the workmen employed. 

In case the water near the surface should not be of good quality 
the perforation may be continued to a still greater depth till a purer 
fluid can be procured, aud when wells have become injured or 
tainted from any circumstance or accident when previously emptied 
and the bottom perforated in a similar manner so as to reach a lower 
sheet of water it will rise in the cylindrical tube in a pure state 
into the body of the pump fixed for the purpose of bringing it up. 


4399 Tuespay, Feb. 24th, A. D. 1880. 
Met pursuant to adjournment, all the parties present. 
D. C. Backus, being produced, sworn, and examined on the part 
of the defense, deposed as follows: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. My name is D. C. Backus; age, 50 y’rs; reside in Independ- 
ence, lowa; occupation, piano tuner. 

2. How long have you lived in Independence? 
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Ans, Ten years last December. 
3. Where did you reside before you resided in Independ- 
ence ? 
4400 Ans. Cazenovia, New York State. 
4. How long did you reside there? 

A. 40 years. 

5. Did you ever own a book entitled Livingston’s Travels and 
Researches in South Africa ? 

Ans. I did. 

6. Do you now own that book, and have you it here with you? 

Ans. I do, and it is here. 

7. Will you turn to the title page of the book and give to the 
commissioner the heading and the person by whom it purports to 
have been published and the date of its publication ? 

4401 Ans. The heading is as follows: “ Missionary Travels and 
Researches in South Africa, including a Sketch of 16 Years’ 

Residence in the Interior of Africa and a Journey from the Capes 

of Good Hope to Loanda, on the West Coast; thence across the 

Continent down the River Zambisi to the Eastern Ocean.” By David 

Livingstone, LL.D., D. C. L. Published by Harper and Bro., 
Franklin Square, New York, 1858. 

4402 8. When did you first obtain this book, of which you have 
Just given the title page ? 

Ans, 25th day of Dee., 1858. 

% State when you obtained it, whether in open market or by some 
private means. 

Ans. It was a Christmas present from my wife. 

10. Was this book and books of the same addition in general cir- 

culation at that time, to wit, Dee., 1858? 
4403 Ans. Well, there was none in our town at that time at 
the book-sellers; they had to be sent for. 

11. How came you to know of the book? 

Ans. Well, | had been away from home and saw one that had 
been got by some one; don’t know just who it was; they said it was 
just out, and I came home and spoke about it. 

12. Have you had this book in your possession ever since Dec., 
1858 * , 

Ans. I have. 
4404 13. You may now turn to page 59 of that book and read 
to the commissioner, so that he can copy the same, the state- 
ment there made in regard to the method used by the Bakalahasi 
to get water out of the ground. 

Ans. The dread of visits from Bechuanas of strange tribes causes 

the Bakalahori to choose their residences far from water, and 
4405 they not unfrequently hide their supplies by filling the pits 

with sand and making a fire over the spot. When they wish 
to draw water for use the women come with 20 or 30 of their water 
vessels in a bag or neté on their backs. These water vessels consists 
of ostrich egg-shells, with a hole in the end of each such as would 
admit one’s finger. The women tie a bunch of grass to one end of a 
reed about 2 feet long, and insert it in a hole dug as deep as the 
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same will reach; then ram down the wet sand firmly round it; ap- 
plying the mouth to the free end of the reed, they form a vacuum 
in the grass beneath, in which the water collects and in a 
4406 short time rises into the mouth. An egg-shell is placed on 
the ground alongside the reed, some inches below the mouth 
of the sucker; a straw guides the water into the hole of the vessel 
as she draws mouthful after mouthful from below ; the water is made 
to pass along the outside, not through the straw. If any one will ' 
attempt to squirt water into a bottle place- some distance below nis 
mouth he will soon perceive the wisdom of the bushwoman’s con- 
trivance for giving the stream direction by means of a straw; the 
whole stock of water is thus passed thro’ the woman’s mouth as a 
pump, and when taken home is carefully buried. I have 
4407 come into villages where, had we acted a domineering part and 
rummaged every hut, we should have found nothing; but 
by sitting down quietly and waiting with patience until the villagers 
were led to form a favorable opinion of us a woman would bring 
out a shell full of the precious fluid from, I know not where. 

14. After you got this book in Dec., 1858, and up to 1861, were 
books of that kind in general circulation in the vicinity: where you 
lived? 

Ans. I never saw any but this, except a much smaller edition 
abridged. 

: 
Int. 1. How do you remember the date when you obtained 
4408 that book? 
Ans. Being the 2nd year after I was married ; married in 
1857. 

2. You say this is the only copy you ever saw ? 

Ans. No, sir; I said it was the only copy I saw between 1858 and 
1861; I saw a copy before I saw this one. 

3. Did you not say this was the only copy you had seen, except a - 
small edition ? 

Ans. No, sir; I did not. 


(S’g’d) D. C. BACKUS. 
_ Subscribed and sworn to before me and in my pres- S 
4409-4424 ence by the above afliant this 24th day of Feb., 1880. 
(S’g’d) FRANK JENNINGS, 
Notary Public. 
4425 In Circuit Court of the United States for the District of 
. 


lowa. 
W. D. AnprReEws ef al. vs. Georce Hovey. 


In pursuance of adjournment I met at the office of Lake & Har- 
man on Monday, the 23d day of February, 1880, to take depositions 
of det’t’s witnesses. Lake & Harman appeared for the defendant and 
Rickel, West and Eastman appeared for pl’ffs, and I then and there 
proceeded to take said testimony. 
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GeorGE Hovey, being produced, sworn, and examined on the 
part of the defense, deposes as follows : 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. My name is George Hovey ; am sixty years old; reside at 
Buchanan Co., Iowa; am engaged in the well business. 

2. How long have you resided in Buchanan Co., Iowa ? , 

A. Twenty-four years. 

3. What has been your occupation since you resided —? 

A. Farming and well business. 

4. How many years did you follow farming and how many 

years had you been in the well business ? 
4426 A. I farmed some fourteen or fifteen years, and somewhere 
about nine years in the well business. 

5. While you was farming in this county did you reside all 
the time on the same farm ? 

6. Do you still own that farm ” 

A. I do. 

Are there any wells on said farm; and, if so, how many, 
and how are they constructed ? 

A. I have three there now; one at the house is dug and stoned up 
fourteen feet; then I had it drilled forty-two feet; part of it is in 
clay and pari in rock; then a ten-inch tube, ten inches in diameter, 
ut in from the bottom of the old well to the rock; I think I went 
in the rock six feet, and then I had plenty of water; I put in an 
inch and a quarter gas pipe, attached it to a pump, built a platform 
over the top of the well, screwed the base of the pump onto the 
platform. There is no screen of the lower end and it don’t go to 
the bottom where it is drilled. I have another well at the barn; I 
think about eleven feet deep; stoned up; generally plenty of water; 
there is no pump in that. I had another well made in the pasture 
this fall, dug and stoned up twelve or fourteen feet, with a pump 
and pipe same as the house well; pump is fastened to the plat- 
form. 

8. Have vou owned any other place in Buchanan since 
4427 you lived in said county than this farm ? 
A. I bave. 

9. State where it was; give the description, as near as you can, 
and when and how long you owned it. 

A. It is a lot in Independence, near Mr. Cobb’s, where I now live; 
it is one-half acre; it joins Mr. Bemis on the north, and is south of 
FE. Cobb’s, on Division St. 

a}. What kind of a well, if any, have you on that place? 

It is a dug well, and stoned up, and then there is a ten-inch 
sabes in the centre; after you get duwn in the water some three feet 
there is an iron gas pipe attached to the pipe and put into that. 

10. Are these wells that you have described all the wells you now 
own or have owned since 1870” 

A. No; I have had a well or two in my pasture that had caved 

1; they are not in running order now. 

11. State how those were made. 
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A, One was made by a ten or fourteen inch auger bored down 
fourteen feet and tabed up with fine tabing; another was dug down 
about ten feet, curbed up with boards, but caved mn. 

I2. Yeu state in one of your answers that you have been In 

the well business “about nine years.” You may state what 
4428 kind of wells vou make and how you make them, giving a 
concise description of the method you use. 

A. We dig down about five feet a hole about three feet square; 
then I take a three-inch auger and bore down to and into the water 
as far as I can; then | take a piece of gas pipe an inch and a quarter 
in diameter, put on what we call a drive-point, as is shown in figures 
No. 1 of E. S. Hovy’s patent, and put that down in the hole; then 
we take a dirt pump or pitcher pump and screw onto this gas pipe, 
and clean out the fine sand and the fine dirt from the sand; then 
we withdraw, that tube, take a rod, inch and a quarter gas pipe 
generally, and attach a fine wire-cloth screen to said pipe; put that 
down into the hole down to where we have cleaned to the proper 
depth ; then we attach a pitcher pump to this pipe, pump till it gets 
clear; then we take off the pitcher pump from the pipe and attach 
a common anti-freezing pump, make a box and box up the hole; 
then we put on our platform—fasten our pump to it. 

13. Have you seen and read the specifications and drawings at- 
tached to reissued number 4372 patent, issued to Nelson W. Green, 
under date of May 9, 1871? 

A. I have. 

14. Did you ever try to make a well in the method described in 
that patent? 

A. I have. 
4429 15. State when and where you undertook to make : 
well by that method. 

A. The date I could not state; I think it was in June, 1879; it 
was on the corner lot on Main street, next west of Mr. Goodwin’s, in 
Independence, Lowa, 

1G, State what you did in trying to make that well, and what 
the result was. Give the particulars. 

A. We dypove down a pointed rod from the top down, adding 
pieces of pipe as we went down to lengthen it till we went into the 
water-bearing strata four or five feet; then we pulled out that rod 
(which was an inch and a quarter); then we took a piece of gas pipe, 
one and a quarter inch, made slightly smaller at the lower end, 
with a few holes drilled in a foot or a foot and a half from the bot- 
tom of the pipe upwards; there was no plug in the bottom of the 
pipe; we put that down the same distance into about a foot; then 
we attached a pitcher pump to the upper end of the tube, primed it 
with water, pumped for quite a while, and could not get a drop of 
water from the bottom up to the pump. The sand and water 
started up the pipe five or six feet, and we could not raise it any 
higher. We took off the pump and pulled the pipe out, cleaned the 

sand out of the pipe, and put it down again, and we did not 
4450 succeed any better; it filled in the pipe and we could not get 

any water; we took it out; we took another pipe of the same 
length, put on a screen, and put it down and we pumped water. 


eam 
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17. Did you at that time and place try to make any other 
wells? And, if so, state if you tried to make any by the process, as 
vou have heretofore stated In your evidence, as you generally used 
in making wells, 

A, 1 did, 

1S. State now particularly how you made the well under that 
process; give the result of the same. 

A. We bored down with a three-inch auger—down into the water- 
bearing strata—some four feet, | think, and took the dirt out. We 
then took an inch and a quarter gas pipe, put on the drive point, 
the same as described in figure one in E. 8. Hovy’s patent, and put 
that down to the same depth that we had bored; then attached a 
dirt pump and we pumped out the fine sand and fine particles of 
dirt; then we returned the rod and point. We attached a fine wire- 
cloth screen point with a plug in the hole in the bottom of the point. 
We put this tube and point into the hole the same depth that the 
first was down. We attached a dirt pump and it run very nice 
when we pumped it. 

19. Did you at that time and place make any other experiments 
in regard to wells? And, if so, state fully and particularly what 

you did and what the result was. 
4431 A. Yes; we bored down with a ten-inch auger into the 

water-bearing strata two or three feet. We put on a drive 
point onto an inch and a quarter tubing and put that down, and 
cleaned out the fine sand with a pitcher pump the same as before ; 
then we withdrew the tube, put on a fine wire-screen point on the 
same tube and put that in the same depth, attached the dirt pump 
to the rod or tube and pumped ; it pumped well. 

20. How far apart was these different holes that you made in 
these experiments? 

A. I think the first two were within three or four feet of each 
other; this last was, I should think, forty feet from these two. 

21. State what the difference was in the yield of water in those 
different wells. 

A. Those last two, as near as I can judge, run alike; they ran 
very well; the first one we put in did not run as easy or give quite 
as good a flow of water. 

22. State, if you know, why the first well did not give as good 
a flow of water and did not run as easy. 

A. Because the fine stuff had not been pumped out from the coarser 
sand. 

23. What effect would it have in the flow of water by leaving 
the finer matter in the coarser sand? 

A. The fine matter would clog the screen; it would not run 

free. 
4452 24. State whether or not the fine matter getting into the 
screen would prevent the flow of water. 

A. It would. 


Adjourned until 2 o’clock p. m. 
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2 o’ CLOCK P. M. 


Met pursuant to adjournment. 
Parties all present. 


25. Where was the place that you made this experiment with 
reference to the Presbyterian church of Independence, Iowa? 

A. It is west to the corner of the first street going south. 

26. How deep did you have to go before you struck the water- 
bearing stratum at that place? 

A. We struck the water between nine and ten feet, I think. 

27. What was the nature of the soil through which you went 
before striking the water? 

A. Sand. 

28. Was there anything mixed with it? 

A. The first two or three feet was black loam mixed with it, then 
went into sand and gravel mixed. 

29. Did you leave those holes there after you had made the ex- 
periments? And, if so, state how you left them. 

A. We did; we put a large stone on top and covered them up. 

30. Have you examined them since that time to see how the walls 
of the holes stood? And, if so, state how they was and when you 

examined them. 
4435 A. I examined them the first time about two months after 
we left them; the large hole, when I took the stone off, I 
could see the water plain; the walls stood well; one of the small —, 
I could not see the water; I threw a stone down and could hear it 
splash in the water; the other small well, I did not hear the water. 

31. Which one of the wells that you did not hear the water— 
the one you made by boring or- driving ? 

A. The one that we drove down. 

32. Did you drop a rock into that to see if you could hear the 
noise? 

A. I did, but heard no water splash. 

33. In making that well that you made by driving did you go 
any deeper to get to water than in the one you bored ? 

A. No, sir. 

34. Have you examined these wells again since that time? 
And, if so, state when and what you found. 

A. I have, about the time it froze up this fall; the large well I 
examined first; I took off a stone, but I could see no water, but the 
walls seemed to stand good; the other two wells seemed as though 
some one had meddled with them ; the dirt had been dug out round 
the top and filled in some. 

35. In how many different counties in this State have you made 

wells? 
4434 A. I guess I have in seven; maybe more. 
36. State what has been the character of the soil where 
you have made these wells. 

A. Generally in sandy ground; the top soil would be loam and 
sand, and as you would go down it would be sand in the water-bear- 
ing stratum ; is generally a fineish sand mixed with some coarse. 
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37. Have you had any experience with wells in that kind of 
soil where for any reason there was no screen over the holes in the 
tube; if so, what has been your experience? Give examples of the 
time and place where you found those wells and state how you found 
them, particularizing as to as many as you can. | 

Son I have not found — but what had screens én, to my knowl- 
edge. 

38. Have you found any where the screens had got off the 
holes or where holes had got into the pipe? 

A. I have. 

39. What has been the result that has followed in such cases ? 

A. Sand would run in so that it would spoil the working of the 
pump. 

40. How many cases of that kind have you met with in your 

ex perience? 
4435 A. I found two here in Independence ; I found one at New 
Hartford, where I had been putting in wells; the screens had 
been torn; I did not notice there had been a hole in them; one in 
Muscatine Co. 

41. What effect did it have on those wells where the screens 
have become torn ? : 

A. The fine sand would go in and fill it up and spoil it. 

42. What part would it fill where it goes in? 

A. Generally the suction barrel, sometimes the screen ; more gen- 
erally the suction barrel. 

43. Now state what part of the pump you mean by the suction 
barrel. , 

A. It is that part where both valves are in the working part of 
the pump. 

44. Now, state from the experience you have had in making 
those wells what would be the effect if a tube open at the lower end 
and a few holes drilled in the side and no screen over them should 
be used in making those wells? 

A. It would fill the pipe with sand and would be of no use. 

45. State whether or not in any of the places in Iowa, where 
you have made wells in Lowa, or tried to make them, a well could 
be made by using the process and implements as shown in the 
specifications and drawings attached to Nelson W. Green’s patent, 

reissue No. 4372. 
4436 A. No, sir; it could not. 
46. State why it could not. 

A. On account of the fine sand running in and filling the suction 
barrel and pipe so the pump would not work. 

47. You may now give the names of the counties in lowa 
where you have put in wells. 

A. Buchanan, Blackford, Butler, Chickasaw, Fayette, Muscatine, 
Johnson, Louisa, and Tama. : 

48. You may state as near as you can how muny different 
wells you have worked at during the time you were putting in these 
wells. 

A. I had no idea. 
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49. I will ask you the question whether you have worked at 
more than a hundred. 

A. I should think I bad as many as a hundred or more. 

50. Have you seen the drawings and read the specifications 
attached to the patent issued to Nelson W. Green and known as 
patent No. 73425, dated January 14, 1868? 

A. I have seen them and read them. 

51. Now, state whether there is in such specifications 

4437 any ambiguity in the description of the process by which he 

proposed to make wells, so that a well could not be made in 

the manner therein described bv one skilled in the art of making 
wells. 

A. I think any one skilled could make them 

52. State whether or not there is in such specifications any 
purely scientific terms that are in themselves peculiar to any art or 
trade. 

A. I don’t see any. 

53. State what is the particular claim patented as stated in the 
specifications to that patent, No. 73425. 

A. It is by driving or forcing a rod into the ground to the water, 
then withdrawing the same, then inserting a tube in its place, made 
slightly smaller at the lower end, with a few holes from a foot to a 
foot and a half from the bottom up; attach any pump to the pipe 
and it is complete. 

54. Is there any matter specified iu there as covered by the 

patent? If so, state what it is. 
4438 A. That is all, I believe. 
55. What is to be done with the earth that is to be removed 
in making this hole? 

A. Well, the earth would be pressed back. It don’t state in this 
what is done with it. 

56. State whether or not thereis anything in that process but 
what could be done by persons with ordinary skill without any 
special training therefor. 

A. No; there is not. 

57. Would it make any difference in the displacement of the 
earth whether the rod was forced down by driving or by lifting it 
up. and letting it fall? 

A. It would not. 

58. In what manner would the earth be removed by either of 
these processes ? 

A. It would be removed back from the pipe the same in both. 

59. Now, state whether there is a difference in the process de- 
scribed in the specifications in the patent number 73425, dated Jan- 
uary 14, 1868, and the process described in reissue letters patent, 
dated May 9, 1871, No. 4372; and, if so, state fully what that differ- 

ence is. 
4439 A. There is a difference in this May 9, 1871. It says in 
certain soils, preparatory to the inserting of a tube, the use of 
a rod is unnecessary. 
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60. Inthe reissue No. 4372 is there anything said in regard to what 
is done with the earth? If so, state what it is. 

A. Yes; this invention is in producing the driving or forcing 
down an instrument into the ground until it reaches the water; the 
hole or opening thus made by a mere displacement of the earth, 
which is packed round the instrument and not removed upward 
from the hole, as it is in boring. ‘The instrument to be employed 
in producing such a well, which to distinguish it from sunk or bored 
wells, may be termed a driven well. 

61. Now, state whether either on this original or reissue there is 

any claim for utilizing atmospheric pressure. 
4440 A. There is not. 

62. State whether or not the pressure of the atmosphere 
on the water in the earth would be any different whether the pump 
was inserted into the water through a hole that was made by driving 
an instrument into the ground ora hole that was made by boring 
down to the water-bearing stratum and removing the earth up- 
wards. 

A. It would be the same in both. 

63. State whether you have made any experiments to show 
what the difference is in the effect of the atmospheric pressure in 
the cases, as stated in the last interrogatory ; if so, state what you 
did and the results. 

A. I have made experiments on this same lot, near Mr. Good- 
win’s. We bored down with a ten-inch auger into the water-bearing 
strata; then we bored with a small auger (a three-inch auger) 
into the water-bearing strata; then we cleaned both wells alike, 
under one process. We put down drive-point No. 1, as described 
in E.S. Hovy’s patent, with small holes in it, with an inch-and- 
a-quarter tube attached, so. that when we put it in the instru- 
ment was four or five feet in the water-bearing strata. We at- 

tached a dirt pump to the upper end of the tube and pumped 
4441 out the fine particles of dirt and sand; then we wtihiow the 

pipe and point — attached the screen to the same tube or 
gas pipe; then put it down the same distance as it was before in the 
water-bearing strata, where we cleaned it out; then we attached a 
pump and pumped out water. They pumped just alike and threw 
the same capacity of water. We made a small hole in the pipe just 
above the water line. We tamped the earth around the pipe. We 
drove the pipe down so that it would be about a foot below the 
water. We pumped water and it run well—the full capacity of the 
pump. We again pulled the pump and pipe up about a foot and 
we tried to pump, but could get no water. It took air above the 
water. This hole in the pipe, [ think, was two feet above thescreen. 
Then we put it down a foot again and we pumped and water pumped 
freely. The moment that the pipe where the small hole was came 
above the water line you could not draw any water. 

64. In making this experiment did you use more than one 
pump? 

A. We did; we had two pumps. 
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65. How were these pumps in respect to each other in regard 
to their capacity for pumping? 

A. Same capacity. 

66. Did you have men operating both pumps at the same 

time? 
4442 A. We did. 
67. State what you did in regard to tamping the earth 
after moving the pipe up or down ? 

A. We tamped it each time that we moved the pipe in the small 
well; the bored well was open all the while. 

68. What was the diameter of the well that you call the bored 
well ? 

A. Ten inch. 

69. State whether you could look down into that well and see 
the water in the bottom of it. 

A. I could and did, and saw the water. 

70. Was there anything to obstruct the free passing of air 
down to and onto the surface of the water in that ten-inch well ? 

A. There was not. 

71. In tamping the earth round this pipe that was put in the 
small well, state particularly what you did to make the earth tight. 

A. Well, we tainmped round with a stick and also a piece of gas 
pipe; then we took the maul and put some earth around it and 
pounded it down so as to make it tight; we poured water on and 
then put on more dirt and pounded it. 

72. State whether you tamped the earth in this manner each 
time after removing the pipe up or down. 

A. We did, each time. 
4445 73. State whether at any time you placed the pipe so 
that the small hole you had made in it above the screen was 
just below the line of the water; and, if you did so, state what was 
the result in operating the pump when it was so placed, 

A, We did place it just below and we pumped and drawed water ; 
after pumping a short ime it would take air and not pump its full 
CAPRICTEN 

v4. At the time you placed the pipe se that the hole was just 
below the line of the water what did vou do in regard to tamping 
the earth round the pipe at the surface ? 

A. We did tamp it or had tamped it before we pumped at that 
time. 

75. When the earth was tamped round the pipe and the pipe 
was down as deep as the pipe was in the ten-inch well, was there 
any difference in the flow of water from the two pumps or in the 
force used in operating the two? If so, state what it was. 

A. I thought there was a little difference ; I thought the open well 
pumped a little the easiest; the flow of water was about the same. 

75}. How far below the pump was the small hole you made in 
the pipe ? 

A. I think about 11 feet. 

76. In\ your making and repairing of wells have you had 
4444 occasion to try them after the hole around the pipe had be- 
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come filled with dirt, so that the earth had become packed round 
the pipe? 

A. have. 

77. State whether such a condition makes any difference in the 
flow of water from the well or in the force necessary to operate the 
pump; and, if so, state what is the difference. 

A. I don’t think there is much difference ; don’t know that there’s 
any. 

78. State whether it happens after the well has been made and 
while it is being used that the hole will get filled in with earth. 

A. It sometimes gets filled in and sometimes not; I have noticed. 

79. State, if you noted, what is the cause of their getting filled 
in at times, 

A. I can’t say that I can tell what is the cause; the earth may be 
softer in some places. 

80. Where the well is made in sand and the waste hole is made 
in the pipe just above the suction barrel or cylender, what would be 
the tendency toward filling the hole around the pipe? 

A. The water from that hole might wash the loose dirt down. 

81. Would it be more apt to wash the dirt down where it was 

sandy than where it was stiff clay ? . 
4445 A. I think it would. 
82. In what kind of soil have you most frequently found 
that the hole round the pipe would be filled with earth ? 

A. It was where it was fine and bored out easy—light sand. 

83. Had you at any time prior to 1865 seen what was called a 
“driven well?” 

A. I have. 

S4. State when it was that you saw such a well. 

A. I can’t tell the year; it was when one of the first companies 
was raised here for the war. I think it was in 1S61. 

SS. What was it that you saw? Describe it fully. 

A, T saw a pitcher-pump screwed onto an l}-inch gas pipe near 
the corner of Mr. Stout's lot, near Main street. [I don't know bat it 
was on the street that goes south from Mr. Stout's. The pipe ap- 
peared to be in the ground and stood up a foot and a half above 

ground, I saw men pumping water there; they said that 
4446 was a drive well—driven into the ground. It was a good, 
permanent well. 
SG. State whether there was any curbing round this well 
to hold it in position. 

A. There was none. 

87. State how it was in regard to earth being close around the 
outside of the pipe. 

A. It was right up snug to the pipe. 

88. State what the appearance was as to the pipe having been 
driven into the ground. 

A. There was no earth removed; the grass grew right up to it; 
it looked as though it had been driven in. 

89. How was it as to the yield of water it furnished ? 

A. There was a good flow of water. 
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90. How was it as to the clearness of the water ? 

A. The water was clear and nice to drink, 

91. How many persons were around there operating and loo king 
at the pump? 

A. I should think somewhere from § to 10. 

92. Give the names of any persons that you know and that 
you now remember was there and saw it at the time you were 


there. 
A. E.S. Hovy, B.C. Hale, John Ganier, Martin Rush, and Frank- 


lin Rush. 
93. State, if you know, at the time you saw this well if any com- 
pany of soldiers was being raised to go into the war of the rebellion, 
1861-1865. 
4447 A. That — what I think it was; a company was being 
raised here about that time; that is the reason I was here. 
94. Do you now know who was the man who was raising that 
company ? 
A. I do not. | 
95. State how many times you saw that well at that place. 
A. I saw ita number of times after that. I could not state the 
number; probably two or three times. 
96. Did you at any time pump water from it? 
A. I think not. 
97. How far apart was the time when you first saw it until the 
time you now remember of last seeing it? 
A. I should think about a month. 
98. Where were you living at this time? 
A. On my farm in Perry —, Buchanan Co., State of lowa. 
99. How far is that farm from Independence ? 
A. About 9 miles. 
100. What season of the year was it that you first saw this 
well there? 
A. I think it was in the summer, but I can’t tell the month. 
101. Could you tell whether it was before or after harvest ? 
A. I could not. 
102. How far is the place where you saw this well from the 
place where you put down the wells to make these experiments in 
3 the spring or summer of 1879? 
4448 A. I should judge about two or three rods west. 
103. How was the place that you call “ Stout’s lot” then 
occupied ? 
A. It was a common; it was not fenced. 
104. Was there any buildings on that lot at that time? 
A. No. 
105. How was the place occupied that you spoke of as Good- 
win’s place ? 
A. I think that was not occupied. 
106. Were there any buildings on that block at that time ? 
A. I think there was not. 
107. State whether or not the street running south where you 
say this well was had been marked so that you could tell where the 


street was. 
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A. No; it was not. 

108. At the time you made the experiments about which you 
have testified you made in the spring or summer of 1879 who was 
present and assisting you in these experiments? 

A. Dr. George Warne, Henry 8. Cole, D. W. Hovy, James Brace, 


. SW. Hovy, and Elias S. Hovy. 


109. How much time did you devote to making these experi- 
ments ? 

A. Two days. 

110. Were these persons you have mentioned there assisting 
you both days? 

A. They were. 


ad 


4449 Adjourned until Tuesday, Feb’y 24, at 8 o’clock a. m. 


111. In regard to the well you say you saw in Independence 
about 1861 state whether there was any change in the appearance of 
how the well was made between the first time you saw it. 

A. There was not any change that I saw. 

112. Were there other persons there looking at this well at 
each time that you saw it? 

A. Only the first time that I spoke of. 

113. At the first time you saw it was there anything said as to 
how the well was made? If so, state what was said at that time? 

A. There was; they said that that pipe I saw was driven down 
into the ground, the lower end into the water. 

114. Do you know who it was that made this statement? 

Ans. Ido. Byron C. Hale. 


Defendant rests on this witness. 
4450 A: 


Int. 1. What building was the nearest to the well you say you 
saw at that time ? 

A. A blacksmith shop, I think, was the nearest. 

2. In which direction was the blacksmith shop from there ? 

A. It was across Main street, to the north and a little east, I think. 

3. Look at this plate and state whether this is a correct representa- 
tion of the situation of the buildings and streets in the vicinity of 
where that well was located at that time. 


Plate marked Exhibit “A.” 


A. I think it is a correct plate as it is now. 
4. Take a pen and mark a small circle on the plate where you 
think the well was located at that time. 


Witness makes a small circle on said exhibit, indicated by an 
index finger, on the words “ the well” written on the same. 


5. Now, mark where the blacksmith shop was located when you 
first saw this well. 


Witness marks on the plate blacksmith shop by index finger, and 
the words “ the blacksmith shop ” written. 
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6. Now, mark on the plate any other buildings that was there at 
the time you first saw that well. 
4451 A. There was one dwelling east of the blacksmith shop on 
the same street at the time I first saw the well. 
Was any of the buildings indicated on the plate there when 
you first saw the well? 

A. One. 

8. Which one? 

A. The dwelling on the north side of the street, northwest from 
the Presbyterian church. It is the second one from the corner, but 
I think the building ought to be a little further west than the plate 
locates it. 

9. From which corner do you mean ? 

A. The southeast corner, nearest the Presbyterian church. 

10. Was the railroad completed to Independence and the cars 
running to Independence at the time you first saw this well ? 

A. I do not know certain. 

11. Had the battle of Bull Run been fought at the time you first 
saw this well? 

A. I do not know. 

12. Had you heard of the battle of Bull Run at that time? 

A. Don’t remember. 

13. How long had you resided in Buchanan Co. at the first time 
you saw the well? 

A. I should think between 5 and 6 years; can’t tell. 

14. Was you, at the time you first saw this well, personally ac- 
quainted with all the men whose names you have given as being 

there at that time ? 
4452 A. I was. 
15. How long before that had you been acquainted with 
Mr. Hall ? 

A. Five years or more. 

16. With Martin Rush and Franklin Rush? 

A. Five years. 

17. With John Ganier? 

A. About four years. 

18. What year did you come to Buchanan Co. ? 

“A. In 1855. 

19. Was there a telegraph in Independence at the time you saw 
this well ? 

A. Don’t remember. 

20. What business houses were were built and occupied on the 

west side of the river — Independence at that time? 

A. The building that Mr. Bisbe lives in was occupied mest of the 
time us a dry goods and grocery store. 

21. Who kept this store at that time? 

A. Don’t remember who kept it then, certain. 

22. What other business house was on the west side at that time? 

A. Fonda had a store near where his stores are now. 

23. What kind of a store ? 

Dry goods and grocery. 
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24. Who else had business houses on the west side ? 
A. Couldn’t say certain. 
25. Did Levi Strohl have a store on the west side at that time? 
A. He did near that time; I could not say whether he did that 
year or not. 7 
4455 26. How long was this after the war commenced when you 
first saw this well? | 
A. I think the same year. 
27. How many months after it commenced ? 
A. I do not know. | 
28. What makes you think it was the same year the war com- 
menced ? 
A. It was the time a company was being formed here at Inde- 
pendence to go to the war, and I came down to see them. 
29. How many companies were formed at Independence to go to 
the war during the years from ’61 to ’65? 
A. There were two the first year, | believe; I think there was 
another company afterwards. 
39. Was there not as many as six or eight companies formed at 
Independence during the war of the rebellion ? 
A. There was not. 
31. Was there not as many as four or five? 
A. I don’t remember but three. 
32. When do you remember you saw the first pitcher pump? 
A. This I saw here was the first I remember of. 
33. Are you positive the pump you saw here was a pitcher pump? 
A. Iam. 
34. Do you remember of seeing any name blown on it or where 
was manufactured ? 
A. Do not. 
35. What was the size of the pipe you saw, and what kind of ma- 
terial was it? ‘ 
4454 A. It was what they called common iron; think it was one 
and a quarter inch. 
36. How far did it stand up from the ground ? 
A. About two and one-half feet; to the top of the pump. 
37. What day of the week was it you first saw it? 
A. Don’t know; know it was not Sunday. 
38. What part of the day was it? 
A. Should think it was about 9 or 10 o'clock in the forenoon. 
39. Was it a cloudy or a clear day ? 
A. It did not rain; may have been cloudy; could not say. 
40. How long before you saw the well the first time had there 
been rain ? 
A. Don't know. 
41. How long after was there a rain? 
A. Don’t know. 
42. Had you got through cultivating your corn at that time? 
A. Don’t remember. 
43. How long before that time had you been to Independence ? 
A. Don’t remember. 
205—16 
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44. Where did Mr. Hall live at that time? 

A. Littleton, Buchanan Co., Iowa. 

45. How far from where you resided ? 

A. About a mile and a half. 

46. Did you and he come to town that day together ? 

A. I think we did. 

47. Where did those other men live that were there that day; 

how far from you? 
4455 A. Mr. Ganier lived about a mile and the rest lived about 
a mile and a half. 

48. What were they doing in town that day? 

A. It was a great day. IT suppose they came in the same as I did, 
I don’t know what they did after they got here. 

49. Why was it a great day and what happened to make it a great 
day ?° 

A. Soldiers getting ready to go to the war was, I think, what 
caused it to be a great day. 

50. Had Lincoln issued his emancipation proclamation at that 
time ” 

A. No. 

51. How long was it after that before he did ? 

A. It was some time, but I could not state how long. 

52. How many soldiers were there here at Independence at that 
time ? 

A. There was one company being formed at that time. 

53. Did they have their uniforms at that time? 

A. No. 

54. Go on and state fully the nature of the exercises on that day 
and who spoke, if any one. 

A. I don’t remember of any one speaking; there might, but I 
don’t remember. IT saw the company together. It was to visit these 
fellows that were going away that I came for. 

do, State what they done fully. 

A. Well, they all appeared to be enjoying themselves pretty well. 
I think they were getting ready to go to the war. 

OG. Did you see any drilling or maneuvering that day? 
4456 A. 1 saw drilling twice; don’t know whether it was that 
day or some other time. 
o7. Was there a flag presentation that day? 

A. I did not see any presented. 

58. Did these soldiers have a flag that day ? 

A. Don’t remember of seeing a flag that day. 

59. Did they have martial music that day ? 

A. I can’t state; I think they did, but I can’t state certain. 

60. Did they leave Independence that day ? 

A. Did not while I was here; don’t remember; did not see them 
leave. 

61. Did they go off in cars or did they go in teams? 

A. I did not see them when they went, either company. 

62. Give the names of the soldiers that you can swear were in 
that company that day. 
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A. I can’t say which company they were in. 
63. Can you give the name of a single person that was in that 
company you saw the day that you saw the well? 
A. I cannot, because-I can’t tell what company. 
64. How long a time was it between the time you saw the first 
company and the second ? 
A. I should think some three months; I could not be positive. 
65. Give the names of the soldiers you saw, as near as you can, In 
either of those companies. 
A. Gardner Thaver, Did. Thayer, Capt. Little, Alpheus Loese, 
Capt. Lee, Wm. Scott, Nelson Hovy. There were a good 
4457 many more that I knew, but | don’t remember their names. 
66. Did you come in the day you say you saw this well to 
see your son go off? 
A. I never came in to see any of the soldiers go off. 
67. Was your son Nelson with you the day you were in and saw 
the well, or did you see him that day? 
A. Don’t remember whether he came in with me or not. 
68. If he was not here where was he; do you know? 
A. Don’t remember whether he was here or not; don’t know 
where he was; probably at home, if he was not here. 
69. Did he go with the company you saw here that day? 
A. Don’t know; don’t remember. 
70. What regiment did he go in? 
A. Ninth Lowa. 
71. What was the date of his enlistment? 
A. I could not state the day; the latter part of August or Ist of 
September, I think. 
72. How long did he remain here after he enlisted ? 
A. I think one or two weeks. 
73. To what point did this company go to that you saw here the 
time of the “ great day?” 
A. If it was the 9th they went to Dubuque; if it is the Ist com- 
pany I can't tell what town they did go to to drill. 
74. If you cannot remember whether the soldiers left that day 
or whether there was any drilling or maneuvering or speech 
4458 making or flag presentation or martial music, what makes 
you think it was a great day; was it because you saw this 
well? 
A. No; it was not because I saw this well; it was because there 
Was a great many came into town that day. 
75. Did the seeing of that well make the deepest impression on 
your mind of anything that occurred on that day ? 
A. It made a deep impression ; I thought it strange to see water 
drawn right up out of a tube without any well. 
76. It made a deeper impression, then, than the enlistment of your 
son in the army and his going away from home? 
A. No. : 
77. Then why are you not able to state whether he was in the 
company that you saw that day, or whether he had gone or went 
afterwards, or whether he was with you that day? 
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A. My impression is that it was when the first company was 
formed here. I think it was before my son enlisted, 

7S. Then the enlistment and going away of your son did not pro- 
duce such a profound impression on you as did the well? 
Ans. [ think it did: T can’t remember the date of the enlistnent 
we Wot 
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%& Who was raring the bliacksith shop at the Game you san 
\. T was not acquainted with aia 

HOY SO. Was tt eceuped ad that time 
A. \ Co 

St. Are vou sure that there was a blacksmith shop there at that 
time’ Ifso, deseribe the building. 

A. lL am sure; it was not a large shop; the roof was covered with 
boards ; | can’t tell the exact size ; | never measured it; about 12 x 16, 
I should judge. 

82. What was stated as the object of putting down thet well at this 
place? Was it an experiment” : 

A. They said it was to show that we could drive down a rod and 
put a pump on it and get water. 

83. What was said—was it put there as a permanent well or as an 
experiment ? 

A. Don’t know that there was anything said about that either 
way. 

S84. Was there anything said about who put it there ? 

A. No. 

85. Did any one there profess to have seen it made? 

“i. No. 

86. Who told you about the well and how it was built? 

A. B.C. Hale. 

. From whom did he claim to have gotten his information ? 

A. I do not remember ; don’t know as he said. 

88. Had there been much tramping around this well ? 

A. I could not tell; there were no marks of a great deal of tramp- 
ing ; the grass was not dug up. 

89. The grass was not tramped much, then ? 

A. Not so as to be tramped up by the roots. 


Adjourned until 2 o’clock p. m. 


4460 2 O'CLOCK P. M. 
Met pursuant to adjournment. 
All present. 


90. How many times do you say you saw the well? 

A. I saw it once afterwards. 

91. Did you not state in your direct examination that you saw it 
a number of times? 

A. I did see it a number of times. 

92. How do you reconcile the statement you have already made 
that you saw it once after you saw it the first time ? 

A. I saw it once after the first time would make twice, would it 
not? 
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93. Do you think that would authorize you to say, as you have 
already said in your direct examination, that you saw it a number 
of times after you saw it the first time? 

A. I don’t remember what [ said in my direct examination, but 
I did see it once after the first time. 

4. What was vou doing In town and what was going on at the 
Lime YOR saw ut the ewond Dire’ 

A. Tdonld knew as anything special was going on the second 
time I was down; T remember of coming down and seeing the well 
there: there was Re ane with me 

2 Did you come in on the read pass the well? 

A. 1 did. 

% Which way did you live from Independence at that time? 

A. I think about three and a half miles north of west; about 9 

miles from town. 
4461 97. How long was this after you saw it the first time ? 
A. I don’t remember. 

98. Has there been a great deal of conversation in Independence 
about this well since this suit was commenced ? | 

A. There has been some; I don’t know how much. 

99. Is not a great deal of this you state brought to mind and 
recollection by statements that others have made to you and in your 
presence ? 

A. No, sir. 

100. Do you swear that you remember all that you have stated 
without a reminder or suggestion from any one? 

A. Oh, I might have heard some one speak about the well, but 
this is my recollection what I have stated. 

101. You now swear, do you, that without a reminder or sug- 
gestion from any one that you are now able to remember at this 
time that you saw this well at the time you have named, after the 
lapse of nearly nineteen years, and that it had a pitcher pump on 
an 1} inch pipe, and stood about 2} feet from the ground, and that 
the grass came up around it and was not trampled much, and that 
it was located at the spot you named, and that the men were present 
that you had named, and that the conversation was had as you have 
stated, and that there was no road made or worked or travelled 
along the street where this well was located, and that it was 5 or 6 

years after you came to lowa” 
4462 A. Some of these points I have heard talked over; some I 
never had until I remembered them myself. If you would 
put each point by itself I could answer it much better. 

102. Was you able to recall each one of them without any sugges- 
tion or reminder ? 

A. I had heard some suggestions before I remembered all. 

103. State that part that you was able to remember without sug- 
gestions, and then state that part that you was unable to remember 
untile suggestions were made. 

A. The description of the pump, how it stood, and the hight | 
remember distinctly. I think that some one asked me who was at 
the well with me. I at first could not tell; when I came to think 
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it over I remembered the names without hearing the names men- 
tioned by any one that was present when I was at the well the first 
time. 

104. Did you hear anything about this being a patented process 
at the time or before it was taken away ?. 

A. I did not. 

105. Did it strike you as being a very great novelty ? 

A. It did. 

106. When was the next time you saw such a well and where? 

A. I don’t remember when or where. 

107. About how long after this was it that you saw one or heard 
of one? 

A, I think a number of years; don’t remember. 
4463 108. The next one you see did not produce as much impres- 
sion on your mind, did it? 

A. It did not. 

109. State when and where and how the next well you see was 
constructed. 

A. The one I remember now next was made for Cutshall ; it was 
in the fall of 1867; I was not present when it was made; I saw it 
after it was made; it had what is called an anti-freezing pump 
on it. 

110. How long was it after you saw that first well was it that 
these kind of wells began to come in use in this county ? 

A. This Cutshall well was the first one I saw. 

111. Did you ever see any other drive well standing near this first 
drive well that you have pointed out on plate marked Exhibit “A” 
and shown you ? 

A. I saw one near the Presbyterian church; it may be 4 or 5 or 
6 rods west of the church. 

112. When was that? 

A. It was when they were building the church; I could not state 
the year; think it was after ’67. 

113. Did you always come into Independence on the same road 
and pass where the well was ? 

A. No, sir. 

114. Did you generally, during the years 62 & ’63, come that 
way ? 

A. If [had no business at the miller’s, in Littleton, I generally came 
that way. | 

115. During the years 62 & ’3 how often would you come past 

this point to Independence? 
4464 A. Oh, I generally came that way about half the time; 
sometimes I would come once a week; sometimes once a 
month, and sometimes not in two months. 

116. Was not there a drive well standing at or near the northwest 
corner of the block on which the Presbyterian church now stands in 
1862 or ’3, and did it not remain there for the greater part of one 
summer? 

A. I don’t think there was; don’t remember of any. 
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117. If there had been one there during one of those two vears 
would you have seen it? 

A. I think I should. 

118. You are just as positive that there was not one there fur any 
considerable time during one of those two years as you are that you 
saw tliis first well you first described, are you not? 

A. The first well I had described I was not positive as to the year, 
whether it was in ’61 or 62; that did not stand on the corner of the 
block you speak of, I think, and I don’t remember of seeing one on 
that corner in 1863; don’t think there was one. 

119. If there had been one of these wells on that corner for a con- 
siderable time during the spring or summer of ’62 or ’3 would you 
have been likely to have seen it? 

A. I should. 

120. Then you are not sure that it was in ’62 or 61 that you saw 
this well the first time ? 

A. I am not certain, but think it was in 1861. 

121. Was your son in the army at the time you saw it or 

not? 
4465 A. I do not know. 
122. State how you know it was not when the third com- 
pany left that you was there and saw this well. 

A. I don’t think I was in town when the 3d company was getting 
ready to go. I have no remembrance of it. 

123. Will you swear positively that it was not when the 3d com- 
pany was leaving that you were in town and saw this well? 

A. I won’t swear positively. 

124. You said in your direct examination, did you not, that a well 
could not be constructed so as to furnish a supply of water in the 
vicinity of where you saw this first well according to the reissue 
patent of Nelson W. Green, No. 4372, and obtain a supply of water? 

A. I think I said something like that. 

125. Is that true? 

A. I think it is. 

126. Then this well you first saw there, as it gave a good supply 
of good water, could not have been constructed after the manner de- 
scribed in Green’s patent, could it? 

A. I don’t know how it was constructed ; don’t think it was after 
his patent. 

127. You think, then, that a screen must have been round the 
point and.the well pit cleaned out before putting it down, do you? 

A. Have no knowledge how it was put na only they said they 

drove it down. I have no knowledge of the screen or point. 
4466 128. From your experience in making wells in Iowa soil 

do you not think that a wire screen must have been used 
and the well pit cleaned out before inserting it to enable it to work 
so well? 

A. I think there must have been a wire screen or perforated tin 
for a screen or what we call a flat point to keep back the fine sand, 
but do not know that either were used. I don’t know how it was 
constructed. The well pit might not have been cleaned out. 
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129. Do they work so well without being cleaned out as that one 
did ? 

A. Not often ; once and awhile they will. 

130. Will they in that kind of a formation ? 

A. Once and awhile they will. It isa little coarser there than 
most places in town where I have put in wells; the same at the 
bottom. 

131. When you made those experiments at the time you say, after 
driving down your drive point attached to the pipe to the depth 
you went, did you attach a pump and try to pump water? 

A. Not till I pulled it out and inserted a tube. 

132. Then you made no experiments by driving down a hollow 
tube shod with an iron point with perforations some distance above 
the point and attaching a pump to the pipe thus driven and trying 
to pump water through the same ? 

A. No; not without boring down to the water first. 
4467 133. Did you make any experiment by driving down to 
the water and inserting in the hole thus bored a hollow pipe 
shod with an iron point with perforations for some distance above 
the same and force or drive the same into the water-bearing stratum 
from three to five feet, and attach a pump to such pipe and pump 
water therefrom ? 

A. We did not until we had bored down into the water-bearing 
stratum from 3 to 5 feet; then we inserted the point with perfora- 
tions in it; that should be screwed onto the gas pipe sufficient 
length ; then we insert it into the hole and put it down and pumped 
water. : 

34. Was not the water-bearing stratum when you made these 
experiments coarse sand and gravel—somewhat coarse ? 

A. There was coarse sand and fine sand and gravel. 

35. Will you swear that you was able to bore from 3 to 5 feet in 
that water-bearing stratum and withdraw the auger and thus leave 
a hole to that depth ? 

A. No; we loosened up the sand to that depth with the auger. 

136. Then you had to thrust the drive point through the sand 
and gravel after you got through boring ? 

A. Yes. 

137. And, of course, the sand and gravel after the pipe was thrust 
through it immediately settled round the pipe and in close proximity 
to it? 

A. Yes; in the water. 
4468 138. How far into the sand and gravel was this pipe en- 
closed and inserted above the perforations with sand and 
gravel ? 

A. About to the level of the water. 

139. Then the drive point would be from 4 to 5 feet from the sur- 
face of the earth in the bottom of the bored hole? 

A. It would be 5 feet below the water. 

140. I understood you to state, did I not, that the sand and gravel 
would be in close proximity to the pipe to the surface of the water 
in the bored hole? 
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A. It would be before it is pumped out, the dirt and fine sand. 

141. Was you ever down in one of those wells to see how much 
it lowered the sand and gravel in close proximity to the pipe by 
pumping out the fine particles in close proximity to the drive 
point ? 

A. Never was. , 

142. Does it pump out any particles of sand or dirt from any dis- 
tance above the perforations, do you know ? 

A. It does sometimes ; it will pump out the fine stuff so much 
that it will cave in close to the pipe. By the appearance by taking 
out the pipe there would be nothing against it or nearest the lower 
end, and other places it would not pump out as much and it would 
be nearest up three or four feet and be loose. 

143. How near the lower end? 

A. Sometimes not over 2 feet. 
4469 144. Is it not true, Mr. Hovy, that this caving in you speak 
about after pumping out the fine particles generally extends 
to nearly the surface of the water ? 

A. Yes; it generally settles down ; it is stirred by the pipe going 
down; as we pump out the fine stuff below it settles down. 

145. It settles right down the pipe; it don’t cave in to towards the 
pipe, as I understand it ? 

A. As we pump it out it will come towards the pipe; when we 
pump out the fine stuff the coarse will settle toward the bottom. 

146. It won't settle toward the pipe ? 

A. It may settle towards the pipe; it settles down. 

147. Then I understand you, if a pipe be driven into the earth 
from 5 to 8 feet with perforations extending from the point 18 inches, 
and a sand pump is attached and the fine particles pumped out 
from the vicinity of the perforations, that such is the sensativeness 
of sand and gravel in a water-bearing stratum to disturbance that 
the whole mass above to the surface of the water will give way and 
settle down ? 

A. I never said no such thing. In the first place, our point that 
has perforations in it is about three feet long; I have never tried 
one 18 inches long, a drive point; if I did I would have to raise 
it or lower it to clear it out when I pumped to make a good water 
bed. 

148. Is it not true that sand and gravel in a water-bearing stratum 
is very sensative of disturbance and responds very quickly to any 

moving of the same? 
4470 A. It does if it is very fine. 
149. Is not that equally true if it is coarse ? 

A. Not in such a measure as in fine. 

150. I believe I understood you to say that it is generally fine in 
lowa soil? 

A. I did. 

151. You have stated heretofore, have you not, that in construct- 
ing your wells in lowa generally you forced or drove the drive point 
from 3 to 8 feet in the water-bearing stratum, and after pumping 
out the fine particles with a sand pump you would withdraw the 

206—16 
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same and insert in lieu thereof a sand point so that the upper per- 
forations in the same should be from 2 to 3 feet below the surface of 
the water in the bottom of the bored hole? 

A. Yes. 

152. I believe I understood you to say that after boring into the 
water-bearing stratum and loosening up the sand and gravel and 
withdrawing the auger that the sand or sand and gravel would 
generally fill into the hole to about the surface of the water in the 
bored hole. 

A. Yes, sir. 

153. Then I understand you can’t make a hole in water-bearing 
stratum of sand or sand and gravel that will remain a hole; that 
your only object in boring is to loosen it up so that you can force or 
drive the pipe more easily t 

A. That is the object, is to get our pipe down easier. 

154. Do you not take with you, and use in making your wells, 

mauls or sledges 

the A. T always take a sledge with me, but don’t always use 1, 
but do somehnies 

1Oo, De vou not use it in a majority of cases, more or less? 

A. 1 think I do 

LG, Is it not the case frequently that the water-bearing strata ts 
so loose that there Is no need of boring into it; that you can take 
the drive pipe, and by chucking it up and down and applying your 
weight to it force it down to a considerable distance? 

A. Yes. 

157. Have you not made wells that way in Johnson Co,, in this State, 
since May, 18717” 

A. 1 have; after I had bored down into the water I have chugged 
the pipe down without touching the sledge to it. 

158. How far? 

A. Till I got in about five feet into the water with the bottom of 
the drive point 

159. From your experience and observation in constructing wells, 
is there any difference in the application of atmospheric pressure to 
obtain a supply of water from the earth in a well constructed by 
driving down into the earth from the surface of the ground to and 
into the water-bearing stratum of sand and gravel from three to 
five feet, shod with a point and with perforations extending for 

some distance above the same, with a pump attached with an 
4472 air-tight connection, and a well made by boring a hole witha 

3-inch auger down to and into the water-bearing stratum of 
sand and gravel, and withdrawing the auger and inserting in leu 
thereof a pipe shod with a point and in all particulars made like 
the one first described, and this all forced or driven into the bottom 
of said bored hole the same depth as the first one described, and 
with a pump attached by an air-tight connection ? 

A, I think the atmospheric pressure in both cases would be the 
Same. 

160. As far as the application of natural and artificial forces are 
concerned to obtain a supply of water is it the same in one case as 
in the other? 
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A. I think it would be. 

161. Suppose that this second well that I have just described was 
made by boring down to the water-bearing stratum with a 10-inch 
auger and the same pipe was driven into the bottom of it to the 
same depth, would there be any difference between it and the one 
first described, as far as the application of atmospheric pressure is 
concerned or the application of natural and artificial forces is con- 
cerned ? 

A. I think they would be the same. 

162. Is not the ground rather solid where you made these experi- 
nents on the surface, and was there holes not made in the sod? 

A. It was not very solid. Right at the top it was a little harder 

than it was down, There was sod over it all. 
4473 163. Did you ever make more than one experiment in Towa 
of driving an open-ended tube into the ground ? 

A, This was the only one that I drove with open-ended tube, 

164. Do vou not know that Mr. Green does not recommend in his 
patent to first drive a hollow tube shod with a point, with perfora- 
ons above the same, into the earth and into the waterbdearing 
stratum and the withdrawing the same and Insert In leu thereof an 
open-ended tube with perforations above the same, but, on the other 
hand, does he not recommend to use this tube, with the drive point, 
after having driven the well with it, as the tube from which to ob- 
tain the water? 

A. Green’s drive point has no perforations in it, according to his 
patent. He says in his reissue to drive down the drive point with a 
rod attached until it reaches into the water-bearing strata, then with- 
draw the same. Then he puts down a hollow tube slightly smaller 
at the lower end, with perforations in the pipe for a foot and a half 
or a short distance from the bottom; drive- in the same hole that he 
had made with the drive point until he gets into the water-bearing 
strata. 

165. He don’t say in his patent, then, that in some soils the rod is 
unnecessary, and that the tube itself through which the water is to 
be drawn may be the instrument to be used in the first instance in 

making the well? 
4474 A. Yes; he says in some soils the pipe itself may be driven 
right down with the perforations right into the water-bearing 
stratum. There is no plug bottom of the pipe. 

166. Would it ever occur to you, as a mechanic or well maker, 
if you should see that cut attached to Mr. Green’s patent, and in 
connection with it see this statement, “In certain soils the use of a 
rod, preparatory to the insertion of the tube, is unnecessary, as the 
tube itself through which the water is to be drawn may be the in- 
strument which produces the well by the act of driving it into the 
ground the requisite depth,” and knowing the great amount of 
friction of driving a rod without any swell above the point, would 
it not readily occur to you that it would be necessary, in order to 
drive a pipe readily into the earth, that it would be necessary to 
have the point designated in figure one of said reissue of letters 
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patent or a wooden plug be placed in the same and project a trifle 
beyond the diameter of the end of the tube? 
A. It would look to me as though it would go down easier with 
a plug of wood on the point designated as “A & B” in number one. 
167. Would it not readily occur to you that such would be the 
fact after seeing the cuts and reading the extracts from the patent? 
A. No; not if I was following his patent. 
168. But, without reading any further from the patent, would it 
not occur to you that that would be the case? 
4475 A. No. 

169. Why did you answer, in reply to interrogatory 166, 
that it would look to you, after reading the extract and looking at 
ticure (1), that the pipe would go down easier with a plug of wood 
on the point designated as “A & B” in figure No. 1 if you now 
say that reading it, and reading nothing further, would lead you to 
a different conclusion ? 

A. I said it would go down easier, but if I read the patent I 
would have to foilow it. 

Adjourned until Wednesday, February 25th, 1880, at 9 o’clock 
a.m. 


Met pursuant to adjournment. 

All the parties present. 

170. Then I understand you to say, do I, that seeing the cuts 
attached to the patent, and reading extract referred to, you would 
conclude that it would be better and easier to put a point on the 
end of the tube as is referred to in figure one, or a wooden plug 
sharpened to a point with a small projection a little beyond the 
diameter of the tube; but that looking at the whole patent you 
would conclude otherwise ? 

A. T think it would be easier to put it down in that way, with a 
point or wooden plug. 

V1. Would you readily come to that conclusion? 

A. Yes 

172 Where did you next hear of drive wells, afler you saw the 
first ane’ 

A. Can't say; do not remember 
4470 IT Did you hear of one before the one you say you saw 
in 1867? 

A. lL think 1 did. 

174. When and where and of whom ? 

A. I do not know of whom I heard it. I heard of one being put 
down at Waterloo, in the fall of 1867, before this one, at Mr. Cut- 
shall’s. 

175. Was you quite extensively acquainted in Buchanan Co. & 
Independence from ’61 to ’67? 

A. I was acquainted with some; not extensively. 

176. Was you not well acquainted in Independence during the 
period from ’61 to ’67 ? 

a I was acquainted with most of the business men and some 
others. 
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177. Then I understand you to say that the first you heard about 
there being drive wells was after you heard of one being at Water- 
loo? 

A. I did not say that; I said I remember of hearing of one put 
down at Waterloo that fall. 

178. Do you now remember of any other one you heard of? 

A. | remember hearing of another, but can’t say whether it was 
before or after the one I heard of at Waterloo. 

179. When and where and of whom did you hear of the other 
one? 

A. Don’t know of whom I heard it, but [heard that Elias Parker 
had put one down; don’t remember the year or time of year, but it 
was before the Cutshall well ? 

180. Was it before or after the one vou heard of in Waterloo, in 

‘07? 
4477 A. Can’t say, certain. 
181. Was this all you remember hearing of drive wells up 
to that time? 
A. Can’t say ; don’t remember. 


Cross-examination rests. 


Redirect : 


Int. 1. Take the plate marked Exhibit “ A,” and state how many 
and which of the buildings shown on that plate you remember of 
being there at the time you first saw that well. 

Ans. The second building from the east side of the block on the 
north side of Main street; the first building on the west end of the 
block (the same block); don’t know of any others as is shown on 
this plate, except those two. 

2. Which one of those buildings was it that you sav was used as 
a blacksmith ae ? 

Ans. The west building. 

3. Was you in that building on the day that you first saw this 
well that you deseribe ? 

Ans, No; Twas not 

4, Did you see any men at work mn that building that day 

Ans. No; I did not. 

& Had vou been in that building previous to that time? 

Ans, I had not. 

6. Was you in it after that time within a month or so? 
4478 Ans. No. 

7. Then why did you say you was sure it was used as a 
blacksmith shop at that time? 

Ans. Because some time after I was there—within a year or two— 
and got a little work done, and I supposed it had been a shop all the 
while. 

8. At the time you saw this well first was the grass growing close 
up to the pipe onto which the pump was fastened ? 

Ans. I noticed the grass growing up under the pump; don’t know 
that it was snug to the pipe. 
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9. State whether there was any place that looked as though the 
pump had been used. If so, describe how it looked. 

Ans. I could not say. 

10. At either of the other times that you saw it was there any 
indications that the pump had been used? If so, state. 

Ans. The indications I saw was acup there; | remember of seeing 
a tin setting in the pump; I drank out of it. 

11. State whether the grass was tramped down round it where the 

people had stood there and pumped. 
4479 Ans. It looked as though they had stood there and pumped. 
12. In yourcross-examination your answer to interrogatory 
20 is, “In the store where Bisbee now lives.” Now state whether 
that is correct, and, if not correct, state how it should be. 

Ans. It is not; it should be where Bisbe is keeping grocery store 
now. 

13. What kind of a store was in there at that time? 

Ans. I think there was a grocery store kept there for years. 

14. Do you now remember who kept it at that time? 

Ans. I do not. 

15. You was asked on the cross-examination about Levi Stohl 
keeping a store on the west side of the river in Independence. Do 
you know when Levi Stoll first came to Independence ? 

Ans. I did not. 

16. In speaking about the companies that were raised for the war 
you stated that there was considerable excitement at the time. Was 
there not much more excitement about these companies in 1861 

than there was after that? 
4480 Ans. There was more excitement when the two first com- 
panies were formed here than afterwards. 

17. State whether it was during the excitement about these com- 
panies that you came to town and saw that well. 

Ans. Yes, sir. 

18. Into which regiment did the company go that your son en- 
listed in? 

Ans. In the 9th regiment. 

19. Into what regiment did the company go that was raised here- 
before your son enlisted ? 

Ans. I do not know. 

20. Who went out as captain of the first company ? 

‘Ans. Captain Lee. 

21. Who went out as captain of the company your son went in ? 

Ans. I do not remember who was the captain. 

22. You say you saw the pump about 10 o’clock in the forenoon. 
State how you remember the time. 

Ans. I remember we came down in the morning, the fore part of 
the day. Well, I think it would be somewhere about 9 or 10 o’clock 
we would be there. 

23. You were asked where B. C. Hale lived at that time, 
4481 and stated he lived at Littleton. Now state whether B. C. 
Hale was not at that time sheriff of Buchanan Co. 
Ans. I think he was. 


ie 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1647 


24. If he was sheriff, state where he resided. 

Ans. At Independence. 

25. How came you to state that he lived at Littleton? 

Ans. He lived at Littleton when I came into the county and lived 
there until he was sheriff of this county, and when I made the state- 
ment I did not think of his being sheriff at the time. 

26. After he was out of the office of sheriff where did he live? 

Ans. His family lived here, and then he went to the war. 

27. Do you know what regiment he went in when he went to the 

war? 
4482 Ans. I do not. 
28. Did he go to the war the same season that you saw this 
well that you testified about ? 

Ans. I do not know. 

29. You was asked in your cross-examination whether this well 
was a novelty when you first saw it; now state whether that was the 

vase and whether it made a strong impression on your mind. 

Ans. It was a novelty ; it made a strong impression on my mind. 

30. Were the buildings that were on the block north of where you 
saw this well a novelty at that time ? 

Ans. I think not. 

31. State whether there was anything in the character and use of 
the buildings on that day that did make an impression on your 
mind. 

Ans. There was nothing particular. 

32. You was asked whether the railroad was completed and the 
cars running to Independence at that time ; state what road you had 

reference to. . 
4483 Ans. What we call the Illinois Central. 
33. Do you now remember whether that road was com- 
pleted and the cars running to Independence in 1861 ? 

Ans. I do not remember what year they came in or whether they 
were running at that time. 

34. Did you have any other market than Independence in 186] 
to 1867; if so, where was it? 

Ans. Yes; Jesup. 

30. How far from your farm to Jesup and how far was it to Inde- 
pendence ? 

Ans. Somewhere from 3 to 4 miles to Jesup ana from 9 to 10 to 
Independence. 

36. Where did you get your milling done from ’61 to 67? 

Ans. At Littleton. 

37. How far was that to your farm ? 

Ans. About 14 miles. 
4484 38. You was asked in cross-examination whether this well 
you first saw must not have had a screen point on it in order 
to work well in that soil. You stated in reply that it must have a 
screen point or perforated tin, or what is called a slot point. Now, 
state whether, if the perforations in the pipe were small and a con- 
siderable amount of fine sand had been pumped out before you saw 
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the well, it would have worked in that condition as well as with 
either of the other points you named. 

Ans. It might work as well if the holes were very small. 

39. You stated in your cross-examination that you remembered 
of hearing of Cutshall’s well next after seeing the well in Independ- 
ence about 1861. Now, state whether between 1861 and the time 
that you heard that Cutshall had a well of that kind you had heard 
anything about there being such a thing as driven wells. 

Ans. I presume I had heard of driven wells, but had not seen any 
that I know of. 

40. You was asked in cross-examination if you had ever been 
down into one of these wells to see how much the earth caved in 
round the pipe after the fine particles had been pumped out. Now, 

state whether vou had ever been down in one to see how much 
4485 the hole- have filled with sand after boring down into the 
water-bearing strata and withdrawn your auger. 

Ans. I never have. 

41. In making your wells as you have made them since 1871 did 
you use a maul or sledge in putting down the drive point or the 
permanent tube with the screen point on it before the anes end is 
into the water-bearing stratum ” 

Ans. No, sir. 

42. You was asked in cross-examination in regard to atmospheric 
pressure. Now, state whether the atmospheric pressure on the water 
in the earth is any different whether you make a hole to it by driv- 
ing down a rod and then withdrawing it or the boring down to the 
water with a 3-inch auger, or by boring down to the water with a 
10-inch auger, or by digging a hole down to the water with a spade 
or shovel. And, if so, what would the difference be? 

Ans. I think they would be alike. 

43. As far as natural and artificial forces are concerned to raise 
water out of the earth, will it make any difference whether the water 
is reached by boring or driving a pipe down or by digging a hole 
to it? 

Ans. No. 

44. You was asked in cross-examinatiou in regard to whether 

it would oceur to you, on reading that part of the patent where 
4486 it speaks about “in some soils” you may drive the tube down 

without first using the drive rod, that a well point should be 
put into the lower end of the tube with a swell point to take off the 
friction occasioned by driving a straight rod. Now, state whether 
there is anything in the patent said upon about using a point in the 
lower end of the tube or about using a swell point for the purpose 
of taking off the friction and driving the rod. And, if so, what does 
the patent say on that subject ? 

Ans. There is nothing in the patent about using a pointed rod or 
«a wooden plug in the lower end of the pipe in putting it down; it 
would take the friction off, but there’s nothing in the patent about 
using the point shod with steel or wooden plug in this hollow tube. 

45. State whether or not there is anything in the patent in suit 
about using a swell point on the rod you drive first for the pur. 
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pose of taking off the friction in driving the rod? If so, state what 
is said on that subject in the patent. 

Ans. There is not; it is to make a hole slightly larger; there is 
nothing said about friction. 

46. If you had no knowledge about making wells, except 

4487 what you derived from examining the patent in suit, state 

whether it would occur to you to put any kind of plug or 

point in the end of the open-ended tube, as shown in the patent, in 

case you found soil where you thought it would do to drive the 

open-ended tube, as shown in the patent, without first making a 
hole by using the drive rod, as shown in the patent. 

Ans. It would not. 

47. Does the making. of wells by the process described in the 
patent require any special training or skill? 

Ans. No. 

Recross : 

1. Then, I understand you to say, if you should pick up this 
patent and did not know anything but what you see in it, it would 
never occur to you that an open-ended tube would drive better if 
there was a point on it with a slight swell to it or a wooden plug 

sharpened to a point with a slight swell to that? 
4488 Ans. If I took up the patent and read it and was going to 
make a well from it, if I thought it needed the drive point to 
go down first I should put it down according to the directions in 
the patent, then withdraw it and put down the open-ended tube ac- 
cording to directions. If I did not do it in that way it would not 
be under the process that he claims in his invention. 

By direction of complainants’ counsel interrogatory one (1) is re- 
read to witness, and he is asked to answer directly. 

Ans. I don’t know whether it would or not. 

2. If the patent did not saything about when this tube was used 
instead of the rod, whether a point should be put on it or not, would 
it not at once occur to you with the knowledge you possess as a well 
maker or as a mechanic that a point would be necessary ? 

Ans. Yes; it would. 

3. Will you point out in this patent the particular language that 

is used, that says you must not use a drive point on the end 
4489 of this tube when you dispense with the rod and use it as the 
instrument for driving the well? 

Ans. There is nothing in the patent that says you must not. 

4. Then you were mistaken sen you said in your examination 
heretofore in saying that good wells could not be made in Lowa soil 
unless some.screen or protection was used over the perforated holes 
in the pipe, as you now say that perforated holes, if small, will 
answer and produce a good well? 

Ans. I was not mistaken before, as the holes described in the pat- 
ent says to be half-inch. 

5. Don’t you know, sir, that the patent does not limit the size of 
the perforated holes, but leaves it to be governed entirely by circum- 
stances and the character of the soil ? 

207—16 
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4490 Ans. It says nothing about the character of the soil or cir- 
cumstances. It says the perforations may be aLout one-half 


inch in diameter, less or more. 
Adjourned until 2 o’clock p. m. 


Met pursuant to adjournment. 

All the parties present. 

6. Do you understand that these holes should be raised in size in 
different soils or formations? 

Ans. I think not by the patent. 

7. Will you please answer that last question ? 

Ans. I do not. 

8. Then a large hole is just as good in a stratum of fine sand as it 
would be in one composed of gravel? 

Ans. I think if it was a large hole or a }-inch hole in fine sand 
it would continue to pump sand without a screen over it. If it is 
in very coarse gravel it might not pump the gravel up. 

9. Then large perforations in the pipe do not answer as well in 

some locations as in others ? 
4491 Ans. It would not. 
10. Then the size of the perforations should be varied ac- 
cording as the material in the water-bearing strata is fine or coarse? 

Ans. It would be with me. 

11. How small should the perforations in the pipe be to work as 
well as you say this well that you first saw worked ? 

Ans. I could not state how small they would have to be—I don’t 
know. 

12. According to your experience would it work as well as that 
well worked if the perforations were an {th of an inch in diameter? 

Ans. | could not state certain whether it would or not. 

13. Who suggested to you that B. C. Hall was sheriff at the time 
you first saw this well? 

Ans. Col. Lake, I believe. 

14. Who suggested to you that he lived in Independence at that 


time? 
Ans. I knew he lived there as soon as I thought he was sheriff. 
15. Tow are you able to swear that he was sheriff at that time 
any other way than alluding to Col, Lake's suggestion ? 
4492 Ans, [ knew he was sherilfa year or two before he went to 
the war, 

1G, Then do you know when he went to the war? 

Ans. I did not see him go to the war, but I suppose he went in 
1861; can’t state certain. 

17. What year was he elected sheriff? 

Ans. I can’t state what year he was elected sheriff, but he was 
sheriff a year before he went to the war, I know. 

18. If you don’t know what year he was elected sheriff and don’t 
know when he went to the war how are you able to swear that he 
was sheriff and lived in Independence at the time you first saw this 
well and was there with you? 
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Ans. I remember of his being elected sheriff, but I could not state 
what year; I know he acted as such. 

19. Will you please answer that last question ? 

Ans. I have answered it. 

20. Is that the only answer you will give? 

Ans. I can answer it by going to the records. I can get the exact 
time when he commenced. 

21. Will you give the records as to that question I have just asked 

you and which you still refuse to answer? 
4493 Ans. I can’t at present. 
22. Where did you first meet these men that were with you 
at the well the first time you saw it? 
Aus. I can’t state certain whether I eame in town with E. 
4494 §. Hovy in the same wagon or not; John Ganier and the two 
Rusks came whilst we were there, and Mr. Hale was there. 

23. How long before this that Mr. Hale had been elected sheriff? 

Ans. My impression is that he was elected in the fall of 1860, but 
could not state certain. 

24. How long before that had he moved to Independence? 

Ans. I don’t remember. 

25. As you admit that you were mistaken about Mr. Hale, might 
you not have been mistaken about the other statements you have 
given ? 

Ans. No; I remember distinctly of seeing the well. 

26. Then it is not possible that you are mistaken about any of the 
other statements you have made? 

Ans. I think not about the well; and the people that was there 
I am sure I was correct. 

27. How is it about the several dates you have given; would 
the sameapply to those? 

Ans. What dates? 

28. Does the same answer apply to all the dates you have given 
in your examination here, and to the different companies that went 
into the service? 

Ans. Yes. 

29. Then you are not one of those who are ever mistaken? 

Ans. Oh, I am, but I believe them to be true; my statements and 

dates I mean, 
HAND 30. Would you have thought to correct your statement in 
regard to Hale unless your counsel had made the sugges- 
tion to you ? 
Ans, I think I should. 


Re-cross rests: 
(Signed) GEO, HOVEY. 
Subscribed in my presence and sworn to before me this 23d day 
of Feb., 1880. 
[ SEAL. } (Signed) FRANK JENNINGS, 
Notary Public 


| Endorsed :] Filed Oct. 20, 1880. EE. R. Mason, clerk. 
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4496 On this 25th day of Feb’u’y, A. D. 1880, Dr. Grorer 
WARNE Was produced, sworn, and examined as a witness on 
the part of the defendant, and deposed as follows: 


Int. 1, What is your name, age, residence, and occupation ? 

A. My name is Geo. Warne; am 59 years old; reside at Inde- 
pendence, Iowa; am a physician, 

2. How long have you resided at Independence? 

A, 23 years past. 

3. Where did you reside before you came to Independence? 

A. Plattville, Wisconsin. 

4. How long have you been a practicing physician. 

A. 34 years In September next 

5. With whom did you read medicine? 

\. George W. Richards, of St. Charles, Illinois. 
6. Did you take lectures at any medical school? And, if so, state 
at what school and how long. 
4497 A. I took two full courses at the medical school at La Porte, 
Indiana, and one course in what is now the Keokuk school, 
of Iowa. 

7. Are you a member of any medical association now? And, if 
so, state what one and how long you have been a member. 

A. Iam a member of the State medical association at Iowa and 
have been about 7 years; I am also a member of the Buchanan Co. 
Medical Society, which has been in existance about 2 y’rs; was 
formerly a member of the Cedar Valley Medical Society about six 
years. 

8. In preparing yourself for your profession did you study philos- 
ophy and chemistry ? 

A. Chemistry some; it isa branch of the study of medicine; they 
gave a full course of lectures on chemistry in all the institutions. 

9. Since you have been in Independence have you been an ob- 

server of phenomina for any institution, and how long? 
4498 A. I think I was observer for the Smithsonian Institute for 
about 7 years and for the War Department about three. 

10. Do you know Geo. Hovey; and, if so, how long have you 
known him? 

A. I have known Geo. Hovey, and have known him several years; 
I can’t tell just how long; have no date to go by ; something over 
10-years. 

11. In the spring of 1879 did you assist Geo. Hovey and others 
in making some experiments in regard to the success in making of 
what is known as driven wells, and also in making bored wells ? 

A. April 22nd & 23d, 1879, I did. 

12. Whereabout were those experiments made—that is, in what 
town and place ? 

A. City of Independence, Buchanan Co., Iowa, on the west side of 
the river, I think on block (3), lot (4), in Stoughton — McClure’s 2d 
add. to Independence, Iowa. 

13. You may now look at this plot shown you and state whether 
that correctly represents the streets and blocks as laid out and platted 
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on the west side of the river, Independence, Iowa, in the vicinity 
and about where these experiments were made, 

44099 A. I think it ts accurate, except the line on the west side of 
blocks 23 and 24. 

14. You may designate to the commissioner the place on the plot 
where these experiments were made with ink marks, making a small 
circle on the plot, and a description in words stating the blocks and 
part of blocks on which the experiments were made. 

A. The experiments were. made in the northwest corner of block 
three (3), and I here mark it with ink on the plot. 

15. Did you, at the time, make a memorandum of the persons 
present and what was done at these experiments ? 

A. I did. 

16. Now state to the commissioner, so that he can wrile it down, 
giving the date, names of the parties present, the tools and imple- 
ments used, and what was done. Make it as full and complete as 
you can from the memorandum and recollection you have in the 
matter. 

A. The experiment was commenced on the 22d day of April, 
1879. Persons present engaged in the experiment were H. 8. Cole, 

Geo. Warne, E. 8. Hovey, Geo. Hovey, D. W. Hovey,and Frank 
4500 Hovey. There was a man present by the name of Peck, a 
resident of Cortland, New York. On the first trial a Hovey 
pipe No. (1) was used; said pipe consists of a hollow tube, with a 
metal point, and a bulge above the point, and above the bulge or 
swell, which was slightly larger than the pipe, there were many holes 
bored § of an inch in diameter; this pipe was driven into the ground 
and into the water three or four feet, to have a good supply of water; 
the depth was measured from the inside of the tube; said tube was 
removed from the ground and an open tube corresponding with the 
one in the Green patent. A Mr. Peck was present who resides in 
New York. 
4501 (Witness resumes:) Who said that that was the same kind 
of a tube that they used in New York. He said they used 
no plug in the bottom or screen on the pipe. This pipe was driven 
into the ground to the same depth that the first pipe was driven in. 
A sand pump was screwed onto the pipe—I think it was what they 
all a No. 4 friction pump—primed with water, and we all tried to 
pump water, but could get none. The valve was then removed from 
the pump and the tube filled with water, and then we pumped 
again and we could not get back the same water we put 
4502 into the tube. After a thorough trial by all parties present, 
and that kind of a well being pronounced a failure, we drew 
the tube from the ground and screwed onto the bottom a short piece 
of pipe with about 24 43-inch holes bored in the side and put it back 
in the same hole, drove it down to the same depth as the other pipe, 
put on the pump, primed it with water, and endeavored to the best 
of our ability to pump water through it. We could obtain no water, 
and after a thorough trial we drew this tube from the ground and 
found in the tube from 5 to 7 feet of sand,as was the same in the tube 
before. We then put onto this same pipe a common point, plug in 
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the bottom, drove it down to the same depth, put on pump, primed 

it, and pumped forthwith sand and water first and afterwards pumped 

water fit to drink. We drew the pipe from the ground, and 2 feet 7 

inches from that hole we bored another hole to water, put on a com- 
mon screen point, a plug in the bottom, drove it down far 

4503 enough in the water to cover the screen, and pumped water 
freely. 

We then drew that tube from the ground, put on the per- 
forated point described above, with a small hole drilled in the pipe 
about two feet above the upper part of the point, where it joins on 
the pipe; this was driven into the same hole to the depth that the 
hole spoken of would (be) a foot above the water; the earth was 
firmly tamped around the pipe and made as solid as we could 
drive it with asledge hammer; the pump was applied and primed, 
but we could get no water; we could pump air freely, as shown by 
the bubbles coming through the water in the priming of the pump; 
the pump was removed from the tube and a short piece of pipe 
screwed on; these driven into the ground deep enough to cover the 
drilled hole in the pipe, that was about 2 feet above the point; the 
pump was again applied, primed, and we pumped water freely. 

After satisfying ourselves that the supply was inexhaustable we 

drew the tube up high enough so that the drilled hole in 
4504 question was above the water; the earth was again firmly 
driven around the pipe and we endeavored to pump water as 
before, but could not get water—nothing but air. We drew the pipe 
out of the ground after this experiment, and 32 feet 4 inches south 
from the last hole mentioned a hole was bored into the ground 8 
inches in diameter down to water; Hovey’s point No. 1 was screwed 
onto the point used before, set in the centre of the hole as near as 
we could get it, driven to cover the point thoroughly, pump applied, 
primed, and, after pumping about a dozen of — of mixture of 
sand and water, the tube was removed from the hole anda common 
screen point with a plug in the bottom — and put back in the same 
hole, and inside of 10 minutes had a fine flow of clear water—that 
is, it was clear enough for any ordinary use. This tube in this 
S-inch hole, water was on the outside of pipe and all round it, and 
we thought we had more water and power, because we had more 
atmospheric pressure outside the pump tube. 
We then bored another hole near this one, within a foot 
4505 or two, witha 23-inch auger, down to water; we removed all 
the earth from the surface down to the water—same tube as 
was used before, with a common screw point on it—and three men, 
by taking hold of the tube and chugging it up and down, easily 
forced the screen point below the surface of the water; pump ap- 
plied and pumped freely, showing in this case that a well could be 
made without a blow being struck to drive it into the ground. 

17. During the time you were making these experiments did you 
have two pumps working at the same time? 

A. I think we did, part of the time. 

18. State now with what kind of a well each of the pumps was 
placed, and what was the relative flow of water from each. 
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A. I did not intend to say that they were there both working at 

the same time. We had a Mr. Hovey’s pump and a Mr. 

4506 Cole’s pump, and on the open tube pump we placed one alter- 
nately. 

19. Was there not at one time a pump operated in the well bored 
with an 8-inch auger and at the same time one in the well where 
the earth was tamped around the pipe or in the well where the 
pipe was driven down ? 

A. Not to my recollection. 

20. While you was operating on this pipe that had an air-hole 
above the screen could you get any water when this air-hole was 
above the line of the water in the earth ? 

A. We did not. 

21. Did you try an experiment with this hole just below the line 
of the water in the earth, then pumping it; if so, what was the re- 
sult? 

A. When the drilled hole in the pipe was below the surface of the 
water we could pump water freely. When the drilled hole in the 
pipe was above the surface of the water we could get no water; 
nothing but air. 

22. Could you, by operating the pump, produce a vacuum in the 

earth outside the barrel ? 
4507 23. Will water flow through a stratum of sand and gravel? 
A. I know of no reason why it would not. 

24. Can you give us the reason why it will? If so, state it. 

A. Sand and soil being of a porous nature, whether either mixed 
or separate in their respective parts, will allow water to pass through 
them freely where there is sufficient head to force the water through 
or by the action of a pump to drive the water through. 

25. State whether or not the particles of air are smaller than the 

particles of water. 
4508 A. Air is a lighter body than water and will pass where 
water will pass. 

26. State whether or not air will pass through places where water 
would not pass. 

A. It will, 

27. If a body of water is found in the earth in a sand and gravel 
stratum would or would not the air pass through the earth to that 
water more readily than the water would pass from the surface of 
the earth down to the stratum ? 

A. Think it would. 

28. In case you wished to draw water from asand and gravel 
stratum in the earth by a pump would it make any difference with 
the operation of the pump or with the passage of, the air on the 
water in the earth whether you put the pump down into the water 

through a hole that had been made by drivinga rod through 
4509 superincumbent earth or in a hole made by an auger and 
lifting the dirt out or in a hole made by digging down with 
a spade and throwing the dirt out ? 
A. None whatever. 
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29. Do you(know) what the estimated pressure of the atmosphere 
is on the surface of the earth? If so, state. 

A. Fifteen pounds to the square inch. 

30. Have you ever seen any experiments made with an air pump 
to demonstrate the pressure of the air. 

A. We had experiments before the class years ago, but I don’t 
remember much about it. 

Adjourned until Thursday the 26th day of Feb., 1880, at 8 o’c’k 
a.m, 

Fern. 267TH, 1880. 

Met pursuant to adjournment. 

All present. 

31. State whether you have ever heard of or seen what is known 
as “ driven wells.” 

A. I have heard of and seen what is known as a “driven 

well.” 
4510 32. Where did you first see such a well? 
A. On or near the land where the experiments heretofore 
described were made. 

33. Designate with ink on the plate heretofore shown you 
where said well was situated and describe in words to the commis- 
sioner, so that he can write it out. 

A. I have marked it here on the plate with a heavy circle on the 
northwest part of block three (3), of Stoughton and McClure’s 2d 
add. to the village of and now city of Independence. 

34. Now, state what you saw there in regard to that well, and 
give the particulars and any connection you had at the time with 
parties who were at work at it. 

A. I saw the Ist well that was driven on the land heretofore de- 
scribed. ‘The men in question that were driving the well stood on 
a box and with a sledge hammer were driving a tube or round bar- 
rel of iron into the ground. Being a little inquisitive, l asked him 
what he was doing and he said he was making a well. Not seeing 

anything that looked like a well and not even knowing that 
4511 the tube was hollow, 1 considered by his answer that I was 

sold; asked no more questions and proceeded home. Soon 
after, having occasion to pass that ape it was the same day— 
I found a pitcher pump attached to the tube, from which they were 
pumping water freely. The pump stood about 16 or 18 inches from 
the ground. I know it was the same day. 

35. Did you see this well after that day? And, if so, state how 
many times and how long you remember of its being there. 

A. 1 passed the well two or three times a day for a period of two 
or three months. It being a great novelty at that time, a great 
many persons would stop and water their horses as they were pass- 
ing, and made remarks about the easy manner in which a well could 
be made, 

36. Does this ee upon which you have designated show the 
block where you live? 
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A. I live on block 24, in Stoughton and MecClure’s 2d addition, 
lot 8. 

37. Now, state whether there were any buildings or other ob- 

structions between this well and your house so but that you could 
see the well from your house. 

4512 A. There were no houses, buildings, or any other obstruc- 
tion at. that time. 

3S. State whether or not you frequently saw persons using this 
well during the time it remained there. 

A, I have; lots of people used it. It being a peculiar stratum of 
very cold water it was generally resorted to for a very cold drink. 

39. State what building and improvements you now remember 
was on this same block where you say this well was when the well 
was there? 

A. There were no buildings, fences, or other improvements on the 
same block at that time; it was all open common. 

40. What buildings and improvements — now on the block west 
of the one the well was on at the time you say the well was there? 

A. No improvements whatever; it was like now, open common. 

41. What improvements have been made on the street between 
these two blocks at the time the time the well was there ? 

A. None whatever; it was just as nature made it. 
4513 42. What improvement was on the block north of the 
one the well was on when you say the well was there? 

A. Immediately north of the well were two one-story houses; 
east of that there was a small brick house; east of that was a story- 
and-a-half house, wood, and east of that still was another one-story 
building. 

43. Look at the plot that has been introduced by the complainant- 
and marked Exhibit “A” and state whether this block north of the 
street correctly represents the situation of the buildings there at the 
time this well was there or at the present time. 

44. Now, will (you) take the pen and designate with red ink the 
positions of the buildings at the time the well was there” 

A. The red lines on this now represents nearly the buildings 
as they then were. 

45. At the time this well was there did you know 8. 8. Allen? 

A. ] did. 

46. Is the block that he lived in at that time shown on the plot 
marked Exhibit “B?” If so, designate the place with an ink mark 

and give the description to the commissioner. 
4514 A. I have designated the place as the northwest cor. of 
block seven (7). 

47. Was there any other building on the north part of that block 
at — time? And, if so, designate. 

A. I have by a lot northeast cor. of the block marked “ residence.” 

48. Do you know who lived in the building on the northeast cor. 
of block 7—if so, state who it was—at the time the well was there? 

A. I think his name was Brown. His given name I don’t know. 

49. What was the date at which you saw this first well? 

A. In the month of May or June, of the year 1860 or 1861. 
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A. I did, in 1865 or ’6. 


51. Designate by a red ink mark on plot Exhibit “B” where such . 


well was, and designate it so as the Commissioner can write it out. 

A. It was on the northwest corner of block 3, near where the first 
well was driven. 

52. Were there any improvements on that block at the time 
4515 the 2d well was put down; if so, what were they ? 

A. There was a small one-story house very near, and a little 
east of this well there was a residence on the southeast cor. of the 
same block. 

53. Between the time of the 1st well being put down and the 
time of the 2d one had you heard anything about these “iron tube” 
or “driven wells?” 

A. I had read of them. 

54. Had you seen any in the meantime other than those you 
have described ? 

A. Did not. 

55. Between 1865 and 1868 did you hear of these “iron tube” or 
“driven wells?” If so, state how frequently. 

A. Well, they were pretty plenty about those times. 

56. Did you see any of them made along about that time? 

A. There was one driven on the same block (3) at the time the 
Presbyterian church was built. 

57. Did you know D.S8. Lee and C. C. White and William Mar- 
shal in 1861? 

A. I did. 

4516 58. Do you know of them going into the war in a company 
raised in this county? 

A. Yes; they were officers in Company E, 5th Iowa Infantry. 

60. Do you remember when it was, with reference to when that 
company was raised, that you saw this Ist driven well? 

A. I have located the driven well in ’60 or ’61, and the company 
left here in June, ’61, I think. 

61. State whether you have seen any evidence that air was in the 
earth to any depth ; and, if so, state what the evidence is. Give the 
particulars. 

A. A tube of a pump of a driven well when made of common 
iron, driven in the ground in the water and the tube kept con- 
stantly in the water, and full of water shows that air 1s _pres- 
ent in the water by the fact of the oxygenation process that is 
constantly going on inside the tube, filling the water with red parti- 

cles of iron rust, thereby demonstrating the presence of air, 
4617 because the process of oxidizing could not take place in a 

vacuum. The same process would demonstrate the air in 
the earth, because everything drawn into the tube is drawn in from 
the lower end, which is kept constantly below the surface of the 
water. 


The direct examination rests. 


50. Did you see a well of that kind on that lot in any other year? 
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Cross-examination : 


1. You have taken considerable interest in the suits proceeding 
for the infringment of Green’s patent, have you not? 

A. Not in the suits, but in the utter impracticability of the Green 
process in making a well in the soil of Iowa. 

2. Have you not attended meetings of the opponents of the patent 
and made speeches urging the people not to pay the royalty ? 

A. I have never been in the inside of any meeting and never have 
made a speech before any body of men for or against the Green 
patent. : 

3. Have you not talked a great deal on the street against it and 
elsewhere ? 

A. I have said there is not to-day a drive well according to 

4518 the Green patent used for the purpose of pumping water 

within the State of Iowa, and such a well cannot be con- 

structed. I have said that the Green patents is a perfect impracti- 
cable thing and I have said it a thousand times. 

4. Then you have talked against the patent on the street and else- 
where frequently ? 

A. A thousand times would imply a good deal of frequency. 

5. You have manifested a good deal of interest, then, in trying to 
defeat this patent ? 

A. Believing it to be a swindle, I would like to see it defeated. 

6. Then, believing it to be a swindle, you so interested yourself 
in it as to make declarations adverse to the patent a thousand times 
or more? : 

A. I have stated, believing that the Green patent to be erage 
impracticable, that you might with the same propriety drive an 
iron tube into a pig’s ass and call it a church organ as to drive a 
tube into the ground and call it a well. 

7. You have talked a good deal with different parties about 
4519 seeing this first well you speak of? 
A. The right to talk has never been denied me. 

8. You have spent considerable time in canvassing that branch 
of this subject and talking it up with Mr. Lake and others? 

A. Oh, l have talked when the subject came up, and spent a couple 
of days in the experiments heretofore spoken of. 

9. Has it not come up very often (before) Mr. Lake and others 
interested in these wells? 

A. Oh, no; not very often. I have told Mr. Lake what I kno 
about the drive wells and how I knew it. . 

10. About how often have you and Mr. Lake talked about it? 

A. Oh, maybe a dozen times. 

11. Have you not spent considerable time in making inquiries of 
different parties about this well that was first put down and the situ- 
ation of the property surrounding the same? 

A. Oh, I have asked some questions on that subject. 

12. What did you do that for? 

A. Because I had a mind to. 

13. Who asked you to do it? 
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4520 A. Have no recollection of any one asking me to do it. 

14. You are very positive, are you not, that this first well 
that you say you saw was not constructed substantially in the man- 
ner pointed out in reissue letters patent 4372, issued to Nelson W. 
Green ? 

A. | know nothing about the construction of that well. They 
had commenced driving the tube into the ground before I saw it 
and completed it after I left. 

15. Are you not sure, from the fact that it worked well and fur- 
nished plenty of water, that it was not constructed substantially in 
the manner pointed out in Green’s patent just referred to? 

A. Taking our experiment for a guide made on the day and date 
aforesaid, it must have been constructed in some other manner than 
according to the Green drive well. 

16. You say now and you also say that you have said a 
4521 thousand times that a drive well could not be made in Iowa 

soil according to Green’s patent, and it therefore follows, does 
it not, conclusively that this first well you say you saw was not con- 
structed substantially in the manner pointed out in Green’s patent? 

A. The well in question, so far as I know, was constructed in 
identically the same manner as a Green drive well, which consisted 
in the driving of the tube from the surface of the ground down to 
water. 

17. Don’t you know that that well was not constructed according 
to Green’s patent, for the reason that the same worked well—would 
give plenty of good water? 

A. I presume that the well was constructed in all the details of a 
drive or driven well the same as the Green drive well, but presume 
that on the point of the tube was a section of a foot or more of the 

lower end of the pipe bored with holes covered with a screen 
4522 wire cloth with a plug in the bottom, as is not claimed in 
the Green patent. 

18. Will you please answer the last question and leave out your 
presumptions and tell what you know about it? 

A. With the exception of the construction of the point, the process 
was identically the same as in the Green drive well. 

19. But you are satisfied that it could not have been substantially 
the same throughout? 

_ A. I don’t know nothing of the construction of the point. 

20. But, from the fact that a well constructed according to Green’s 
patent won’t work in Iowa soil, you know, of course, don’t you, that 
that 1st well you saw was not constructed substantially according to 
Green’s patent ? 

A. The well was constructed substantially according to the mode 
ef the Green patent, which consists of driving a tube into the ground 

to water, &c., and then put on a pump. 
4523 21. Please describe the &c., will you ? 

A. When the tube is driven into the ground in construct- 
ing a well according to the Green patent, after the same has been 
driven into the water, the pump is screwed on, primed with water, 
and — proceed to pump water if you can; that is my meaning of &c. 
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22. But in Iowa soil, when you proceed to pump water after put- 
ting the pump in the ground, substantially as the Green patent, water 
won't come, will it? 

A. Without a plug in the bottom and a sereen wire-cloth over the 
holes in the bottom of the pipe, as per Green’s patent, in any soil 
consisting of fine sand, either in Iowa or anywhere else, the Green 
drive well will not work as a well. 

25. Just rewrite the same question. 
4524 24. But in Iowa soil when you proceed to pump water 
after constructing the well substantially after the manner of 
Green’s patent the water won’t come, will it? 
A. In our experiment on the 22nd and 23rd day of April, 
4525 1879, with a copy of the reissue of the Green patent with us, 
we constructed a well according to the Green patent and we 
could not get any water through it. 

25. But in Lowa soil when you proceed to pump water from a 
well after putting the same down substantially according to the 
Green patent the water won’t come, will it? 

A. In our experiment made on the 22nd and 23rd day of April, 
1879, with a copy of the Green reissue befure us, we proceeded to 
construct a well according to the said patent and pump applied and 
well primed and water would not come. 

26. Do you refuse to give any other answer to this question than 
these ? ; 

A. I don’t refuse to answer any question ; I will state all the facts 
as far as — know. 

27. But in Iowa soil when you proceed to pump water-from a well 
after putting the same down substantially according to the Green 

patent the water won’t come, will it? 
4526 A. In Iowa soil, consisting of sand exclusively, water will 
not come. 

Adjourned for noon. 

1.30 P. M. 

Met pursuant to adjournment. 

All parties present. 


28. Did you ever make any experiments or see any made, in con- 
structing drive wells or wells of any description in Lowa soil, except 
at the time you seen these experiments made in the spring of 1879? 


Interrogatory 28 withdrawn. 


29. Did you witness an experiment or take part in making an 
experiment in constructing a drive well or wells of any description 
in Iowa soil, except what you saw at this place in making the ex- 
periment of 1879 that you refer to? 

A. Saw a part of the drive well in 1860 or ’61; saw nearly the 
whole of the operation of the drive well of ’65 or ’66; that is all I 
recollect at this moment. | 

30. Who was present in constructing or aiding in constracting 
the 1st drive well you saw? 

A. I don’t know the parties. 
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31. Was there any of the parties who lived in Independence or 
Buchanan Co. ? 
4927 A. There was one man present at the time the 1st well 
driven, that I recollect of, but I can’t call his name—yes, 
Kimball was the name. 

$2. Was his name C. 'T. Kimball? 

A. Can’t say; I could tell by going to my books, 

33. What was his business at that time? 

A, Kept a public house, is my recollection, 

34. When and what house did he keep ? 

A, What is now known as the Merchants’ Hotel; he was keeper 
of that hotel with another man. 

30. What was he doing—anything? 

A. I think that he occasionally put on a pair of tongs and loos- 
ened the pipe in the driving process; otherwise he was there the same 
as | was—looking On, 

36. How many men were there aiding in constructing this well? 
Describe them particularly. 

A. The principal man in constructing the well, I never saw him 
before or behind or since. 

37. Where was he stopping in town ' 

A. Don’t know, only by report. 

38. Where was it reported that he was stopping? 
4528 A. At the house now knowg as the Mesebaee Hotel, In- 
dependence. 

39. Was he an old or a young man? 

A. Well, I should think he was a man from 25 to 35 years. 

40. Anything said about what they were putting it down for? 

A. Only that they were making a drive well 

41. Was they putting it down permanent or only for an experi- 
ment? 

A. I did not inquire and don’t know; only that there was no 
house there and no known use for a well. 

42. What time did you say you come to seem ys meget ? 

A. I come to Independence eon the 20th day of May, 1856. 

43. How long had you been living in the house that you was then 
living i in when | you saw this well constructed ? 

A. Four or five years, 

44. How long before you saw this well constructed had you re- 
ceived a deed for the property you were then living on? 

A. Four or five years—that 1s, the one lot where my house is. 

45. Was there a blacksmith shop on the corner just north 
4529 of the place where you saw this well at the time you saw it? 
A. No, sir. 

46. How long was it before there was one there ? 

A. Of my own knowledge I don’t know. 

47. Was there ever a blacksmith shop there and, if so, by whom 
was it kept? 

A. It was kept by a man by the name — Kays. 

48. What years do you remember of there being a blacksmith shop 
kept there ? 
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A. I could not give you the dates; I can go home and consult my 
books and give you the name. 


Counsel for complainants here requests the witness that at the 
coming in after the next adjournment that he consult his book and 
give the dates when the blacksmith lived there and the date when 
the blacksmith shop was there. 

Witness here says that he cannot give the date of the blacksmith 
shop, but he can give the name of the party and the date when he 

lived on the premises, 


4530 49. Who lived in the first house east from the corner and 
due north from the corner on which you say you first saw 
this well and at the time of seeing such well ? 

A. John E. Trexler. 

50. Was he a blacksmith ? 

A. He was not. 

51. How near to his house was the blacksmith shop located ? 

A. There was no blacksmith shop there at that time. 

- 52. Where was it with reference to Trexler’s house that he lived 
in when it was there? 

A. It was just west, if it was on the same lot. The first answer 
to the question was that there was no blacksmith shop on the lot 
when Mr. Trexler lived there. 

53. How long after Mr. Trexler lived there was the blacksmith 


? shop there and where was it located with reference to the house Trex- 
ler lived in? 

453 A. The blacksmith shop was located on the southwest 

corner of the same lot en was on. I don’t recollect how 


long it was. 
54. Who was clerk of the court of this county at the time you first 
saw this well? 
A. I think it was E. Brewer. 
55. Who was county auditor? 
. A. Did not have any in those days. 
56. Who was county treasurer? 
A. Don’t know. 
87. Who was sheriff? 
: A. Leander Keyes. 
58. Who was representatives in the Legislature from this Co. ? 
A. Don’t recollect. 
59. Who was State senator at that time? 
A. I don’t recollect. 
60. Who was Gov. of the State in reference to the time the Ist 


‘ well was put down ? 
A. Don’t recollect. 
4532 61. Was the town of Independence incorporated at that 
date? 


A. There was no such incorporation known at that date or at any 
other time. 
| 62. Was this city or town incorporated at that time ? 
A. This city was not incorporated at that time. 
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63. When was it incorporated ? 

A. Well, to the best of my recollection, I should say in the fall or 
winter of 1864. 

64. Please state when and where you first saw a steam engine. 

A. Well, I think about the first steam engine I ever saw was in 
1829 or ’30; I think it was on a steamboat in New York or between 
Albany and New York, or between New York and Providence, 

Rhode Island. 
4533 65. When and where did you see the first mowing ma- 
chine ? 

A. Well, sir, I could not give you the date of it or when or 
where. 

66. Can you state when and where you first saw a washing- 
machine that was patented ? 
A. Could not tell you. 

67. Can you state when you first saw or knew of a telegram 
being sent over the wires ? 

A. I can recollect the time when Morse wanted an appropriation 
from Congress to establish a wire between Washington and Balti- 
more, and that the theory was hooted out of Congress as being 
utterly impracticable. ‘The year and date I don’t remember. I can- 
not state when I first knew of a telegram being sent over the 
wires. 

68. You have stated that you first saw this well marked on 
the map put down in 1860 or ’61. Now, please say how you can 
locate that well as to time when you can’t tell who was Gove-nor of 

the State or remember definitely as to any of the other ma- 
4534 chines or devices to which your attention has been called. 
A. At the time that the 1st drive well was driven on block 
(3) as before stated, it was all an open country—there were no build- 
ings or fences on block 3, or at the time the well was driven, but in 
the fall of 61 a house was built on the 8. E. cor. of block (8), and 
the summer of ’63 or ’64 a house was built on block (3) near to and 
east of where the first well was driven. This last house spoken of 
was occupied by the man that built it, a Mr. Hill, who lived in it when 
the 2d well was driven. The drive well was to mea novelty com- 
ing directly under my own personal observation ; being interested 
in the production of water from the soil for our own use was the 
reason that I took particular notice of this drive well and the man- 
ner it was made. 

69. Did you regard the driven well a greater novelty than the 

steam engine or the transmission of messages over the wire, and did it 
create a greater impression upon your mind than did the 
4535 steam engine or a knowledge of the practical use of electricity 
over the wires? 

A. When I first saw the steam engine I was comparatively young, 
also the telegraph, but the drive well had come before my observa- 
tion when I was interested in the quickest, easiest, and cheapest 
method of obtaining water from the ground. 

70. Was there any other well driven on the place where the first 
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well you saw and have described as put down, at any time after that 
one was taken up; I mean other than the wells you have described ? 

A. I don’t know as there were; I don’t know of any other. 

71. If a well had been driven and in use at the same place where 
this Ist well you have described was located, in any of the years 
1852-3 or 1864, from the position of your dwelling and the fre- 
quency of your passing this point you would have observed it, 
would you not? 

A. I think I would. 

72. I understood you to state in your direct examination 
that there would be no difference in the operation of air 
upon the water in the water-bearing strata, well, or well pit, whether 
the tube was projected in an open, bored, or driven well; you have 
also stated that the weight of the atmosphere or atmospheric press- 
ure was fifteen pounds to the square inch. Now, if the air should 
be removed from the well tube of the driven well, placed tightly in 
the earth into the water-bearing stratum, and the water should raise 
in the pipe or tube to the top, please state what power, force, or prin- 
cipal operates to produce such a,result. 

A. Atmospheric pressure. 


Adjourned until Friday, Feb’y 27th, at 8 o’clock a. m. 


Fripay, Feb’y 27th. 


oy 


453 


Met pursuant to adjournment. 

All parties present. 

73. Then the removing of the air from the tube thus placed would 
create a vacuum, and the water would rush and fill it, would 

it not? 
4537 A. A complete vacuum nature abhors; any power applied 
to a tube exhausting the air in part, water follows up the 
tube in proportion as the exhaustion takes place, and consequently 
rises in the tube. 

74. Would not the pressure of the atmosphere through the earth 
on the water-bearing stratum force the water to this point where the 
vacuum is created in the pipe, as long as a pump should be worked 
on the top of this tube, or until the water in the water-bearing 
stratum is exhausted ? 

A. As long as the pump is worked, of course it would, until the 
water got below the end of the pipe or any holes made therein ; then 
the water in the pipe would sink to its natural line; the atmospheric 
pressure would not force the water into the tube without the aid of 
the pump drawing the water upwards. 


(No other answer to make.) 
4538 75. Then the atmospheric pressure on the water-bearing 
strata does not operate to force the water into a vacuum cre- 
ated in the pipe? 


A. The atmospheric pressure on tlie water does force the water in 
the pipe as far as any artificial means are produced to keep up the 
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vacuum in the pipe, water rushing in from the surrounding soil of 
the water-bearing strata in which the tube is placed. 

76. In your direct examination you stated that a well constructed 
according to the specifications in “ Green’s patent ” would not work 
in Iowa soil. Now, please state particularly the reasons why a well 
thus constructed would not work in Iowa soil. | 

A. The Green patent calls for an open tube without any plug in 
the bottom, which, being foreed down into the sand, plug- the said 
tube up with sand so firmly that no pump ordinarily used can _re- 
move the sand; consequently no water (whatever) could get into the 
tube. 
77. Then ifa plug should be placed in the bottom of this tube 

and a screen cover the perforations on the side and the 
4539 pipe thus placed firmly in the ground in a water-bearing 
stratum and a pump attached it would work well, would it 

not? 

A. The Green patent does not call for any such conditions as 
stated in the question ; there is no plug in the bottom of the pipe 
claimed under the Green patent. There are no perforated holes in 
the pipe, only to facilitate the flow of water, as stated in the patent, 
under certain conditions, and the holes in the pipe are not covered 
with screen-wire cloth or any other substance, as per the patent, but 
a pipe constructed with holes bored in the lower end from one to 
two feet and covered with screen-wire cloth, firmly soldered thereon, 
with a plug in the bottom, driven down into the water-bearing 
strata of the earth will draw water, providing the sand is not so fine 
as to run through the screen, fill up the tube, and stop the flow of 
water, which tube, so constructed, is entirely outside of the Green 

patent or the reissue of the same. 
4540 78. Suppose in a level country, where the formation is sand, 
gravel, and loam, a well to be dug 20 ft. deep, 2 feet in diam- 
eter, walled up in the usual way; and suppose there is to be 3 ft. of 
water in this well; then suppose a driven-well tube, with a plug in 
the bottom and perforations in the side 18 inches from the lower 
end and covered with a wire sereen, and such a pump attached to 
the top as is usually used in driven wells; and then suppose this 
pump and tube to be placed in this open well with its point reach- 
ing within two inches to the bottom ; then suppose a tube and pump 
in all respects similar to the open well be driven or placed in the 
earth 20 feet distant and with its point reaching to the same depth 
in the water-bearing strata as the one in the open well, both pumps 
entire are exactly similar, the only difference in these wells 
4541 being that one tube is inan open well with the water open tothe 
atinospheric pressure and the other is a driven well with the 
iron tube forming the lining of the well; then suppose both pumps 
to be worked simultaneously and with the same power, which well, 
in your opinion, would be exhausted first Y 
4542 A. Both well tubes being constituted identically the same, 
projecting into the water the same distance, operated by the 
same power at the upper end, the water in the open well would be 
exhausted first, because the pressure of the atmosphere upon the sur- 
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face of the water is free and unobstructed by any intervening sub- 
stance and the water would be forced into the tube, the atmospheric 
yressure acting more quickly on an open body of water than on a 
body of water under any obstruction toa free passage of air. 

79. Then suppose, without making any other change in the con- 
struction of the wells, that the open well should be filled up to the 
top with the same formation as taken therefrom, what would be the 
change in the productive capacity of these wells, if any, from the po- 

sition and condition heretofore last described ? 
4543 A. Both would stand on an equality and both ought to 
pump water alike. 

80. Are you acquainted with D. S. Deering ? 

A. I know him, 

81. Do you know when he moved to the west side of the river, 
and do you know the number of the lot and block on which he now 
resides, without consulting the map? 

A. I do not; I don’t know when he moved; he is in town and 
can answer for himself. 

82. Consult the map which is in this office and answer the ques- 
tion. 

A. He lives in lot 1 & 2, in block 7, in Stoughton & MeClure’s 2d 
addition to the village, now city, of Independence. 

83. Did you live on the west side of the river, on the site you have 
described and stated you lived on when you saw the first well put 
down, when Mr. Deering moved to the west side of the river? 

A. I don’t know the date Mr. Deering first: »ved on the west side 
of the river; I lived where I now live since 1856. 

84. Same question reread. 

4544 A. I can’t answer it any different. 

85. State, if you please, whether or not there were any 
buildings on block 7, other than the one Mr. Deering oceupied at 
the time Mr. Deering moved across the river, other than the one he 
occupies in lots 1 & 2, block 7? 

A. Having stated that I did not know the time that Mr. Deering 
moved on the west side of the river can’t say there was a house on 
the N. W. cor. of the same block was built before the house now oc- 
cupied by Mr. Deering was built. 

86. When was this house built on the N. W. cor. ? 

A. Not being a resident of the State of Iowa I cannot answer. 
Part of it was built after I come here; the front part of the house 
was built before I came here. 

87. State, as near as you can, when the other part of the house 
was built. 

A. Have no record to go by and don’t know. 

SS. What year was the house built that Mr. Deering now lives 

in? 
4545 A. Have no record to go by, and don’t recollect. 

89. How much further from where you lived, if any, is lots 
1 & 2, in block 7, than the Ist well you have described as located, 
and was there any buildings and obstructures between lots 1 & 2, 
block 7, and where you lived? 


1668 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


A. The Deering House was 11 or 12 rods further off from the 
well, and at that time there was no obstruction between Mr. Deer- 
ing’s house, that now is, and mine, 

90. Were you in the habit of going to the well frequently for 
water—meaning the well that you say was put down in 60 or ‘61? 

A. No. 

91. Do you know Samuel Parker? 

A. I used to. 

92. Do you know when he moved to Independence; if so, state 
when? 

A. I do not know. 

93. Who kept the Gibb’s House in 1860 or 1861? 
4546 A. I do not —. 

94. Do you know when Linoun Hall moved to Independ- 
ence ? 

A. I do not. 

95. State what office- D. 8S. Lee, C. L. White, and William Marshall 
held in Company “ E,” 5th Iowa Infantry, in 1861. 

A. D. 8. Lee was captain; the offices the others held I cannot tell 
without consulting the adj’t gen’l’s report of the State of Iowa. 

96. Can you state whether or not the well that you say was put 
down in 1860 or ’61 was put when you say you saw it, before D. 5S. 
Deering moved on block 7, on the west side of the river ? 

A. The well in question was put down in the month of May or 
June, 1860 or ’61, as heretofore stated ; I do not know the date when 
D. S. Deering moved where he now resides, as heretofore stated. 

97. Was this well in question put down before or after D.S. Deer- 
ing moved on block 7, on the west side? 

A. The well in question was put down in the month of May 
4547 or June of 1860 or 61, and Ido not know when D.S. Deer- 
ing moved on the west side of the river. 

98. Do you refuse to give any other answer to question No, 97 
than the answer you have given? 

A. If I am allowed to consult the records of the court-house I 
might find out when D. S. Deering moved on the west side of the 
river and give a different answer. 

99. Question No. 97 has no reference to dates, but requires an an- 
swer as to whether you know or not which of these events preceded 
the other, and you are now requested to answer the question as to 
whether you can state whether the well in question was put down 
before or after Mr. Deering moved over the river or built his house 
there ? 

A. The well in question was put down in the year of ’60 or ’61, 
and I do not know when Mr. Deering moved on the west side of the 
river, and can’t state without consulting the records. 

4548-4549 Redirect : 

Int. 1. In your cross-examination the counsel for the complain- 
ants asked you if you had not talked a great deal against Green’s 
patent, against which this suit is brought, and you stated in reply 
that that you had said a great many times that it was utterly im- 
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practicable to make a well in Towa soil by the process described in 
Green’s = You may now state what there Is in Green’s patent 

that you consider impracticable, and why you so consider it. 
4550 A. The Green patent consists of driving a solid round rod 

with a bulge on the lower end into the ground, making a 
hole down to water slightly larger than a pipe, to be introduced when 
the rod is taken out; the lower two feet of the pipe to be slightly 
tapered to two (2) feet to the lower end, without any plug in the bot- 
tom, with holes in the side from 18 inches to 2 feet, not covered with 
any wire-screen cloth, to be put into the hole from whence the rod 
would be drawn; owing to the sandy soil construction, immediately, 
as soon as the rod is withdrawn from the water, the sand and water 
flows back and fills up the hole as high as the water naturally 
comes ; the putting of the tube into this place without a plug in the 
bottom or a screen covering the,hole, being driven down to position— 
that is, with a foot or more of water with the highest hole on the 
pipe—the pipe becomes filled with sand and packed so tightly that 

no water can be drawed through the tube; therefore “ Green’s 
+ 4551 patent,” in my opinion, is utterly impracticable. 

‘ 2. State whether or not, in your opinion, if the tube put 
down in the hole made by the rod had a plug in the lower end and 
small holes driven in the pipe above, the well would work in that 
way in this soil. 7 

a A. It would depend altogether upon the size of the hole drilled in 
the pipe; if the holes were drilled so fine that fine sand would not 
work through them, then it might be a success. 

3. Is there anything in the soil of Iowa to prevent the driving 
down of the tube or pipe? If so, state. 

A. A good many places there is rock and clay. 

4. In your reply to cross-interrogatory 15 you say “that, taking 
our experiment for a guide, you think the well that you first saw on 
the west side of the river was not made according to the process of 
Green's patent.” Now state what difference there would have to be 

in order to make a well a success, 
4552 A. You would have to have a plug in the bottom of your 
pipe, a fine screen-wire cloth over the holes drilled on the 
sides that must go below the surface of the water, in that manner 
and that only, in my opinion, can a well be made a success on that 
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ground. 

5. Would it not be a success if the holes in the pipe were very 
small ? 

A. If small enough to prevent the flow of sand through the holes * 
it would. 


6. Somewhere in your cross-examination you said that there was 
no blacksmith shop cor. of the block north of the block where this 
well was. Can you now state how long after that well was there be- 
fore the place was used as a blacksmith shop? 

A. I think Mr. Keyes came into possession of that property in 65, 
and I don’t recollect of any shop being there until he built one and 
used it as a blacksmith shop. 
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4553 7. You were asked, in your cross-examination, when you 

first saw steam engines and telegraph. Now, state whether 
you had not heard and read about these things before you saw the 
engine or telegraph. 

A. To the best of my recollection I saw the first steam engine 
when I was about 7 years of years of age, and have read about the 
telegraph and mode of operation of the same before I ever saw it. 

8. Had you ever heard of a “drive well” before you saw these 
men making one in block 3, as described by you? 

A. No. 

9. Was there anything in the circumstances attending your see- 
ing any of the machines named by the complainants’ counsel in the 
cross-examination that caused the date to be fixed upon your mind. 

A. Going from Augusta, Oneida Co., N. Y., to Providence, R. L, 

over the usual travelled route, via the Erie canal by steam- 
4554 boat from Albany to New York and from New York to 

Providence, R. L., the steam engine became indelibly fixed in 
my mine as one of the wonders of the world. It is my impression 
that when the mowing machine was first introduced I was then liv- 
ing in a section of country where there was a good deal of timber 
and the grain was all harvested by cradle. I have nothing to call 
my mind to any of the other machines mentioned. 

10. Was there anything in the eceupying of the county offices 
in this county that called your attention particularly to them at the 
tame’ 

A, Except to Mr. Keyes, the sheriff of the county in ‘56, the year 
that I came here. Living in his house I come to know that he was 
sheriff of the county. I also, on reflection, know that Byron C. Hale 
was sheriff of the Co. in 60 and ’61 instead of Leander Keyes, as I 
think I stated Thursday, Mr. Hale having resigned before the com- 
pletion of his full term and going into the army. I know of Mr. 
John V. Westfall being sheriff of the Co., but of my own knowledge 

can’t state the year. 
4595 11. Did the change of the officers make any change on 
your mind at the time? 

A. No, sir. 

12, Did the change in the State officers make any impression on 
your mind at the time? 

A. I have a faint recollection of Mr. Grimes being Governor of 
the State, and also Senator Kirkwood, having by him been duly 
commissioned to examine those claiming exemption from military 
service. 

13. In the liypothetical question propounded to you by complain- 
ants, which is No. 78 of the cross-examination, would not the wall 
that was laid up in the dug well, as stated in that question, have a 
tendency to prevent the water from flowing into the well? 

A. It might ina certain sense. Any obstruction placed in the ° 
water would obstruct its natural flow. 


Redirect rests. 
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4556 Recross : 


1. Have you obtained information since you have been examined 
here in this case which has caused you to change any of your ans- 
wers in effect? 

A. Not materially so; in the case of Mr. Keyes yesterday my mind 
was intently fixed on 1856, and when I said he was sheriff, as then 
stated, I thought he was sheriff of 1856. 

2. Who have you talked with since and who has talked with you 
about this matter since your examination ? 

A. I talked with Mr. Peck and met Mr. Deering this noon and 
asked him when he moved into the house he now lives in. 

3. What did you talk to Mr. Peck about and what information 
did he give you? 

A. Mr. Peck asked me if I did not make a mistake in saying Le- 
ander Keyes was sheriff in 1860 & 1861; I told him if 1 so stated it 
I had. 

4. Did you talk with the defendant? 

A. No. 

5. Do you know anything of your own knowledge about the bot- 
tom of the tubes to the Ist well you say you saw? 

A. Do not. 

GEORGE WARNE. 


4557 Subscribed in my presence and sworn to before me this 
— day of ——, 1850. 
[SEAL.] (Signed) FRANK JENNINGS, 
Notary Public. 


~~. 


4558 Perry Munson, being produced, sworn, and examined on 
part of the defense, deposed -as follows : 


1. What is your name, age, residence, and occupation ? 

Ans. My name is Perry Munson; my age is a little past 51; resi- 
dence, Independence, Iowa; am administrator of the estate of James 
Jameson. 

2. How long have you resided in Independence? 

Ans. Permanently since 1857. 

3. Where did you reside and what was your occupation in 1861 
and 1862? 

Ans. I resided on a farm known as the Gray farm, near- 2 miles 
east of Independence, Iowa; was farming at that time and was a 
partner in a grocery house at that time in Independence; also one 
of — firm — Munson and Dunham. 

4. Did you at about that time hear of a well being made by driv- 
ing an iron tube in the ground and attaching a pump to the top of 
the tube ? 

A. I did. 

5. Did you go to see a well of that kind? 

A. I did. 

6. State where the well was located. Give the town, county, and 
— and, if a “platted” town, give the block where it was lo- 
cated. 
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4559 Ans. Located in Independence, county of Buchanan, State 
of Iowa, near the corner of Main and Center street-, on the 
west side of the river. 

7. Look at the plate here shown you and marked Exhibit “ B,” 
and state whether that plate correctly shows the blocks and streets 
as laid out in the vicinity of that well. 

Ans. It does. 

8. Will you now take red ink and mark a little circle on that 
plate and describe to the commissioner so that he can note it ? 

Ans. It is near the N. W. corner of block 3, as represented by 
this plate. 

9. Describe to the commissioner the appearance of what you saw 
there at that time. 

A. An ordinary gas pipe inserted in the ground, to which was at- 
tached an iron pump, commonly termed a pitcher pump. 

10. State whether there was any curbing round this pump. 

A. No; there was nothing round it but the earth. 

11. How high was the pump from the ground ? 

A. I should think about 2} feet above the ground, from the ground 
to the top of the pump. 

12. From the appearance of the gas pipe as you saw it there how 

would you say it was put in the ground ? 
4560 A. I should say it was either forced or a hole bored to the 
same size of the pipe. 

13. State if you noticed that the pipe filled the hole at the sur- 
face of the ground. 

A. I did. 

14. State whether you pumped water from it. 

A. I did. 

15. State what the flow of water was when you pumped. 

A. I should say about the same a pump of that size would give 
under any circumstances that I have seen them used. 

16. What improvements were on block 3 at that time ? 

A. Don’t remember of any on the north half. 

17. What improvements were on block 4? 

A. Not any. 

18. At the time you saw this pump was there anything going on 
on block 4; and, if so, what was going on? 

A. There was a party there playing cricket ball there that after- 
noon. 

19. Did you know any of the persons that were there playing 
cricket ball at that time? 

A. My recollection is that C. F. Herrick and C. F. Putney ; am not 
positive, but that is my recollection now; I do not recollect any 
others. 

20. What year was it that you saw this well there ? | 
4561 A. Am not positive as to the year; can fix it near by some 
circumstances. It was in 61 or’62. If it was in ’61 1t must 
have been in the fall or the last of the summer, and if it was in 62 
it was in the summer. 
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21. Have you any data from which you can fix that it was in 
1861 or 1862? If so, state fully what it is. 

A. I fix it that it was when Durham and I owned the farm to- 
gether. We bought the farm in November of 1860. I bought him 
out in March, 1863; I am not certain as to the month, but think it 
was March; I came up from the farm; Durham called my attention 
to it, thinking it might be useful to us, as we were troubled for well 
water on the farm. My reasons for thinking if it was in the fall of 
the year 1861, we had plenty of water and rain the fore part of the 
season and no lack of water until fall, and the summer of ’62 was 
dry and we were troubled for water. 

22. Was not the latter part of the summer of ’61 dry as well as 
the fall ? 

A. We had plenty of rain until after stacking—I remember that 
distinetly. 

23. Did you go and see this well at the time Mr. Dunham called 
your attention to it? 

A. I did. 

24. How long did you examine the well at that time? 

A. But a very few minutes. 
4562 25. Did you at that time go up near where they were play- 
ing cricket ball? 

A. Yes; I went over on the ground a moment. 

26. Did you see this well after that? 

A. I did not, to my recollection. 

27. Did you at any time see another well looking substantially 
like this one? 

A. I saw one on the same block at quite a little distance from 
where this one was located on the same block. 

28. State what way from this one and when it was you saw the 
other one. 

A. It was east of the one I described and in the summer of ’68. 

29. Between the time that you saw this first one and the time you 
saw the one in ’68 did you know of any other well of that kind 
being on that block ? 

A. I did not. 

(Signed) PERRY MUNSON. 


Subscribed in my presence and sworn to before me this 26th day 
of Febr’y, 1880. 
[SEAL. ] (Signed) FRANK JENNINGS, 
Notary Public. 


4563 C. F. Herrick, being produced, sworn, and examined on 
the part of the defense, deposed as follows: 


1. What is your name, age, residence, and occupation ? 
A. My name is Charles F. Herrick; am 44 years of age; reside at 
Independence, lowa ; am.a watchmaker. 
2. How long have you resided at Independence, lowa? 
A. Nearly 24 years. 
210—16 
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3. Was you a member of a club known as a cricket club that 
existed in Independence in ’58 to 1861? 

A. I was. 

4. State what grounds they occupied as their cricket grounds dur- 
ing these years. 

A. That block that is now occupied by Z. Stout as a residence. 
It is on block 4, Stoughton & McClure’s 2d add. to Independence. 

5. State whether or not you were in the Military service during 
the war of the rebellion from, 1861 to 1860. 

A. I was. 

6. When did you go into the service, and when did you 
leave it, and what was your employment? 

A. I entered the service in September, 1861, and left the 
service in August, 1862. I was a musician. 

7. Between the time you left the service and the time you went 
into it was you in Independence, lowa ? 

A. I was not. 

8. State whether in 1862, after you left the military service, there 
was any cricket club at Independence ; if not, what became of it ? 

A. I am quite certain there was not any cricket club after that 
date. I kept my tools, my bat and pads; kept them in the cellar ; 
never used them after that date. The members of the club were in 
the service. I think a majority of them since entered the same. 


4564 


Direct rests. 


Cross-examination : 

1. During the years you say the club was in the habit of occupy- 
ing the grounds in block 4 how frequently did they occupy the 
grounds in the pursuit of that pleasure or exercise ? 

A. Why, quite frequently ; every day at times, and again 
there would be a number of days that we would not occupy it. 

2. Were there any other parties, boys or unorganized ree or 
gatherings of people, who would engage in that or a similar sport 
during the time you have named—lI mean up to the time you 
entered the service ? 

A. I don’t remember that there were any others. 

3. Were you in the habit of going to these grounds or in the 
sight of them other than the times when you went to play cricket ? 

A. No, sir; not often. I remember that we used to repair the 
grounds sometimes. 

4. Then it is possible that there might have been parties other 
than your club playing on this ground during this time and you 
not know it? 

A. I suppose it might have been; I should not have objected if 
they did not disturb our rights. 

5. Can you swear positively that after the time you say you left 
the service, August, 1862, that there was no ball playing on these 
grounds ? ; 

A. There was no cricket playing after that date that I ever heard 
but we used to play base ball on the same grounds for some years 
aiter. 
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6. Were you in the habit of or did you meet with others on this 
ground in August, September, or October of 1862, and engage 
4566 in playing ball of any kind on this ground ? 
A. I don’t remember when we began playing base ball. 

7. What is your best recollection as to whether you was on these 
grounds either engaged in or witnessing a game of ball on these 
grounds in 1862, after you returned from the service ? 

A. I can’t call to mind any instance of that kind. 

8. Can you swear positively that you were not there either en- 
gaged in or witnessing a game of ball after you returned from the 
service, in 1862? 7 

A. I don’t think I was; I cannot swear positively. 


Cross examination rests. 


Redirect : 


1. Will ygu now describe how the grounds were fixed up and 
what were the tools used ? 

A. The bowling ground was laid out north and south; was 66 
feet long, between wickets, by about 10 feet wide, 1 should think, 
and was located about on the summit of the ground, about the 
highest point on the block. At each end of the bowling ground 
there were wickets; they consisted of sticks, three sticks, stuck into 

the ground about 3 inches apart and rising above the ground 
4567 to the height of about 20 inches, with two other sticks, called 

bales, lying across the top of the perpendicular sticks. There 
was a “ batter” at each end of the bowling ground supplied with a 
bat, which was about 32 inches long, the blade of the bat 4 inches 
wide and 18 inches long, and the handle made the balance of the 
bat. Then came the cricket ball—a hard ball, about 18 inches in 
circum f-rence. 

2. State whether or not anything was done to fix this bowling 
ground that you speak of, such as graded and the like? 

A. The ground was graded—the bowling ground; the soil was 
not the best for cricket playing, and it was suggested that we pro- 
cure clay and cover the soil, which would make it a hard bowling 
ground, which we did. 

3. How was the ground arranged for playing base ball? 

A. I don’t think we made any arrangements of the grounds for 
that special game, for the reason that at that time there was no or- 
ganized base ball club, but we played on the old cricket ground. 

4. State whether you used the same kind of bales, wickets, and 

bats in base ball; if not, state the difference. 
4568 A. We did not use the same tools and implements; there 
is no similarity between the implements used in the two 
games, excepting that the balls are about the same size, although 
not made exactly alike; a base-ball bat may be of various lengths and 
sizes, not exceeding a certain limit; they are round, the length of 
the bat tapering from one end to the other, with a “nob” on the 
smaller end to assist in holding the bat firmly; there are no wickets 
nor bales used in the game of base ball. 
(Signed) C. F. HERRICK. 
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Subscribed and sworn to before me this 26th day of Feb, 1880, 
[SBAL. | (Signed) FRANK JENNINGS, 
Notary Public. 


4569 Perry Munson recalled: 


1. Describe, as nearly as you can, the way the ground was ar- 
ranged and the kind of implements the parties were using at playing 
ball on block 4, Stonington & McClue’s 2d addition, at the time you 
saw this “driven well” at or near the N. W. cor. of block 3 3, as you 
have stated ? 

A. I am not able to describe the ground or the manner of playing 
the game; I can only say they had balls and bats; I only stayed a 
few moments. 

2. Was there any peculiarity about the bats that attracted your 
attention, as to whether they were flat or round bats ? 

A. I am not able to describe the bats. 

3. State whether or not there were any sticks stuck in the ground 
behind the batters that seemed to be a part of the play. 

A. I could not state; | derived my information from parties 
playing that said they were playing cricket. 

4. State whether it was different from any game of ball you had 
before seen. 

A. It was entirely new to me; I had not seen the game before. 


Rest. 


4570 Cross-examination : 


») 


1. Who told you they were playing cricket 

A. My recollection is there were three persons there at that time 
that [ knew; [could not say who told me; I spoke to some person 
I know; there was C. FP. Herrick, C. FL Putney, and Philip Rartle, 
and I think it was one of them that told me, 

2. Can you swear positively that those three men were there at 
the time you have referred to, and that one of them told you they 
were playing cricket ? 

A. L coyl J not swear positively; that is my recollection of it at 
this time. 

3. When was your attention first called to this particular incident 
since you say you saw them playing cricket ? 

A. I think it is a year ago this last summer ; some person asked 
me if I had any recollection of the well and the cricket club. 

4. Who was this person? And state the conversation, as near as 
you can, so far as it relates to thie subject-matter. 

A. I could not say who was the first person; I had conversa- 

tion, I think, with three persons. 
4571 5. Give the names, as near as you can, of the three, and 
give the conversation, as you can, with each or any of the three. 

A. I had a conversation with Col. Lake, Dr. Warne, and, I think, 
D. S. Deivrung; the conversation was substantially the same with 
each ; they asked me if I remembered at what time this well was 
put down, and if | remembered at what time there was a cricket 
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club here; my answers were that it was during the time that Dun- 
ham and I owned the Gray farm. 
6. Have you had any conversation with the defendant, George 
Hovy, on this subject? If so, state what he said to you. 
A. I don’t remember any conversation with him. 
7. At that time had you ever seen what is known now as the 
popular game of base ball? 
A. Lhad, and played it often. 
8. Have you not heard the question of this well being put down, 
to which you have referred in your examination, and the eollative 
uestion of cricket club and the enlistment of soldiers and 
4572 dates connected therewith discussed frequently during the 
past year in connection with the driven well and the suits 
now pending ? 
A. I have heard some discussion as to the time that these things 
took place. 


Cross-examination rests. 


Redirect : 


1. Did this discussion affect your recollection of these matters in 
any manner? 
A. They did not. 
(Signed) PERRY MUNSON. 


Subscribed in my presence and sworn to before me this 26th day 
of Feb., 1880. 
[SEAL ] (Signed) FRANK JENNINGS. 


(Endorsed:) Filed Qet, 20, 1880. E. R. Mason, clerk. 


4573 = C. F. Puryry, being produced, sworn, and examined on the 
part of the defense, deposed as follows: 


1. What is your name, age, residence, and occupation ? 

A. My name is Charles F. Putney ; am 40 years old ; regide in In- 
dependence, lowa; am a jeweler. 

2. Where did you reside from 1858 to 1861? 

A. In Independence, lowa. 

3. Did you know of any organization in Independence, Iowa, 
known as the cricket club; and, if so, was you a member of the same? 

A. Now, I don’t remember whether I was a member or not. I saw 
them play and am not positive whether I played with them, but 
have seen them play a good many times. 

4. During the war of the rebellion—1861 and 1865—was you 
in the military service? And, if so, state what company and regiment 
you were in. 

A. I was in Company “E” of the 5th Iowa Infantry. 

5. State,as nearas you can, when you left the State with that com- 

pany. 
4574 A. The latter part of August or the fore part of September, 
1861, 
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6. When did you next visit Iadependence, after leaving with that 
company in 1861? 
A. In the fall of 1864. 


Direct rests. 
Cross-examination waived. 
(Signed) C. F. PUTNEY. 
Subscribed in my presence and sworn to before me this 26th day 
of Feb., 1880. 
[SEAL. | (Signed) FRANK JENNINGS, 
Notary Public. 
A575 THomas SHERWOOD, being produced, sworn, and examined 
on the part of the defense, deposed as follows : 


1. What is your name, age, residence, and occupation ? 

A. Thomas Sherwood; am 60 years of age; reside in Independ- 
ence, buchanan Co., lowa; am a livery man. 

2. How long have you resided in Independence ? 

A. 22 years. 

3. What business was you engaged in when you first came to In- 
dependence? 

A. Hotel keeping. 

4. How long did you continue in that business ? 

A. I think from 2 to 3 years. 

5. What business did you next engage in, and how long was you 
in that? 

A. The next business I engaged in I got possession of the hotel 
in the fall of 1860. C.'T. Kimball and I were partners the winter 
of 60 and 61. I bought out Kimball in ’66 and run the hotel my- 
self. Well, 1 kept it a year or two and sold out. 

6. What business did you next engage in, and how long have you 
been in the business? 

A. The next I went into was the livery business, and still remain 
in it. 

7. Have you at any time heard of a well being made by driving 

a tube in the ground and attaching a pump to the top? And, 
4576 if so, state where you first heard of that method of making 
a well, 

A. In the winter or spring of 1861 a gentleman stopped at 
the hotel and exhibited to C. T. Kimball and myself—I don’t 
know what he called it—that he could drive into the ground, attach 
a pump to the top, and would pump from a well. The idea was that 
he could pump water from the ground; make a well, That was the 
first | heard of it. 

S. Deseribe this thing that he said he could drive into the ground 
and make a well, 

A. According to the best of my recollection, well, it was a hollow 
tube and on one end there were holes in the tube. He claimed by 
driving that in the ground and attaching a pump you could pump 
water the same as from a well—making a well of it. 
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9. State whether anything was said — how far he had to drive it 
into the ground; and, if so, what was said. 
A. I cannot remember. I took but little stock in it, but Kim- 
ball did. Kimball and he had a long talk about it. I 
4577 did not talk much about it. I don’t know what they said. 
10. Was there anything said as to whether it was necessary 
to drive the pipe or tube until it reached water? If so, what was 
said on the subject? 
A. All I remember is that you could drive it into the ground and 
pump water; that is all I remember of his claiming. 
11. About what was the size of this tube? 
A. Oh, I should judge about an 14-inch diameter. 
12. State whether this man had a pump with him, and what kind 
of a pump. 
A. He had a pump, and, I think, a pitcher pump. 
Adjourned until 1.30 p. m. 


Met pursuant to adjournment. 
All parties present. 


13. Describe what other implements, if any, this man had, that you 
remember. 
A. I can’t describe any particularly, except that he had pumps 
and tubes. 3 
14. Did you at or about that time hear(?) that this man had made 
a well as he told you he could? 
4578 A. Don’t remember that he said he had driven any 
here. 
15. At any time after he had shown you these tools did you hear 
that he had made one? 
A. A short time after he came back to the hotel and said he had 
driven one at the other side of the river. 
16. Did you go to see the well that he said he had driven ? 
A. I did. 
17. Describe what you saw when you got there. 
A. Well, I saw the pump that looked like the one exhibited to us 
and a tube driven into the ground. 
18. How high was it from the surface of the ground to the top of 
the pump? 7 
A. I think the tube was about a foot out of the ground; then the 
pump was put on top of that. 
19. State whether you pumped water from it. 
A. Oh, I did several times. It was a novelty to me. 
20. State, as near as you can, where you found this pump and 
tube. 
A. It was on the N. W. cor. of the first block, east of block where 
Woodard lived; now Z. Stout's, 
21. Look at the plate now shown you and state whether that plate 
correctly represents the blocks and streets in the vicinity where you 
saw this well; and, if so, state what block and part of the 
4579 block the well was on. 
A. This plate does resemble the block, and the well was 
located on block 3, N. W. corner. 
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22. Did you see that well at any other time than the time you 
first saw it? And, if so, state, as near as you can, how many times. 

A. I never saw the well before having this conversation, but saw 
it many times afterwards as I was passing by. 

23. Did you pump water out of it more than once; and, if so, how 
many times? 

A. Yes; I pumped water there several times. I can’t state how 
often. 

24. State whether there was any platform or curbing round the 
pump: and, if not, how was it held in position, 

A, LT remember distinctly when IT last saw it there was no support 
around it, It was simply a tube driven into the ground and sup- 
ported itself. What was done afterwards | don’t remember. 

25. Was this man stopping at your hotel the time he showed you 
this pump? 

A. He was. 

26. What hotel was you then keeping and by what name Is the 
hotel now known ? 

A. I was keeping what was then called the White Hotel, now the 

Merchants’ Hotel. 
4580 27. Did you have any one in partnership with you in the 
hotel business at that time; and, if so, who was it? 

A. I had; his name was Charles T. Kimball. 

28. What time did you and C. T. Kimball commence keeping 
that hotel together, and when did you quit keeping it together? 

A. In October, I think, 1860, we commenced, and remained part- 
ners, I think, until about May, 1861; can’t tell the date to a day. 

29. Have you any data other than your memory by which you 
fix the date in October, 1860, when you went into partnership with 
Kimball in the hotel? 

A. Ihave. I borrowed some money from Ami H. Trask in order 
to go into the hotel, and I gave him a chattel mortgage on a hack, 
and I still have the mortgage. It is recorded. I then have receipts 
showing that Kimball & Sherwood were partners in that vear. 

30, Have you that chattel mortgage with you ; and, if so, will you 
produce it and allow the commissioner to identify it as an exhibit 
to your testimony in this case? 

A. Lhave; you can have the mortgage. 

The chattel mortgage is here presented and marked Exhibit “C.” 


4581 31. Now state whether this chattel mortgage was given at 
or about the date it purports to be and for the purpose for 
which you have stated In a previous answer. 

A. It was. 

314. Have you any of the receipts that you speak of; if so, will 
you produce them and allow the commissioner to make exhibits of 
them to your testimony ? 

A. I have; here is one from J. K. Hallina, per his clerk, dated 
April 20th, 1861, marked Exhibit “ D,” and here is one March 8th, 
1861, from Tweeddall. 

Receipts introduced and marked Exhibits “ D” and “ E.” 
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32. Have you any receipts or data to show when Mr. Kimball 
went out of the hotel and the partnership ceased ? 

A. Yes; I have. 

33. Will you please produce the receipt and allow the commis- 
sioner to mark it an exhibit to your testimony, and state about the 
time that receipt was given with reference to the time Kimball left 

the hotel ? : 
4582 A. I have a receipt, dated April 27th, 1861, for $35.42 that 
was given to apply on the purchase-money for his interest 
~ — hotel. Mr. Kimball left the hotel somewhere about the Ist 
May. 


Receipts offered in evidence and marked Exhibit “ F.” 


Adjourned until March 3d, 1880, at 10 o'clock a. m. 


Wepnespay, Mareh 3d, 1880. 
Met, pursuant to adjournment, at 10 o’clock a. m. 
All the parties present. 
Rickel, West and Eastman consent to proceed without waiting 
until the 4th of March. 


35. State whether or not A. M. Trask paid you the money called 
for by the mortgage you have handed to the commissioner; and, if 
so, state for what purpose you have used said money. 

A. I did receive the money from Mr. Trask and used it in con- 
nection with going into the hotel. 

36. State whether or not you paid C. T. Kimball the money called 
for by the receipt you have shown and given to the commissioner. 

And, if so, for what purpose was the money paid to him? 
4583 A. I did pay Mr. Kimball, and for the purpose of a part 
payment of the interest he had in the hotel at that time. 

37. State whether at any other time than from October, ‘60, to 
May, '61, you was in partnership with said C. T. Kimball. And, if 
so, when, and in what business ”? 

A. I never was in partnership with Mr. Kimball before that time 
or since in any kind of business. 

3S. State whether the time you saw this well was before or after 
Kimball left the hotel. 

A. It was about the time Kimball left the hotel, and I could not 
say whether it was before or after. I could not say whether it was 
April or May that I saw the well. 

39. Are there any other facts or circumstances that you now re- 
member that enables you to fix the time of the occurrence? And, 
if so, state what they are. 

A. There is one other fact or circumstance, and that is that Col. 
Lake and wife came and boarded with Sherwood and Kimball the 
winter of ’60 and ‘61. 

40. State whether they ever boarded with you at any other time 
than during that winter. 

A. I think not. They might have taken a meal at sometimes, 
but don’t remember of their boarding. 

211—16 


1682 WILLIAM PD. ANDREWS ET AL. VS. GEORGE HOVEY. 


4584 11. State when they quit boarding with Sherwood & 
Kimball, with reference to when you first saw this well. 

A. I don’t remember just when they quit; they boarded there the 
same spring I saw the well. 

42. State whether you know of other persons using this well 
other than yourself. 

A. I can’t remember; I have been driving out and stopped there 
when they have been using the well; don’t remember particularly 
of any one. 

43. Was there anything round the well to keep persons from 
the well; and, if so, what? 

A. 1 cannot remember whether there was or not; when I first saw 
it there was nothing round it. 

44. How far did this well stand from the travelled road at that 
time ? 

A. I cannot state; it might have been a rod or a rod and a half. 

45. Was there much travel on that street at that time? 

A. I should think there was, it being Main street. 

46. Was there any obstruction between the well and the street 
to prevent persons passing from seeing the well? 

A. Why, I don’t think there was; don’t remember of any. 


Direct rests on this witness. 


4585 Cross-examination : 


1. Are you in any manner interested in the result of thisaction ? 

A. Not in the least. 

2. Are you a member of any organization organized for the 
purpose of defeating “ Green’s patent” and defending this action ? 

A. I am not. 

3. Was Mr. Kimball, your former partner, residing in Inde- 
pendence for some time after you bought him out? 

A. I think he did; how long I could not tell. 

4. State about how long as near as you can. 

A. Why, it strikes me, perhaps, 2 or 3 years. 

5. Were you on friendly terms with him during that time? 

A. Yes, sir; so far as I know, most friendly terms. 

6. Did he board with you after you bought him out; if so, about 
how long? 

A. Well, I don’t know really; he might have stayed there a week 
or two; it strikes me he did. 

7. He was in the habit of coming round the hotel quite fre- 
quently ? 

A, Oh, [think so; don’t remember particularly. 

8. How long did you keep this hotel afler you bought out Kim- 
Kimball ? 

A, As near as I can remember, 2 or 3 vears; near the close of the 
war. 
9% Did you keep a hotel record during the time you kept hotel 
there? 
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4586 A. We did. 
10. Did all persons who stopped with you register on the 
record as is customary in our days? 

A. We aimed to have them all register. 

11. What became of these. registers ? 

A. Well, really I could not say. I think 5 years ago we hada 
terrible fire here and I lost most of my papers. I think they were 
burned. My property was burned in the fire. I have made a thor- 
ough search for the registers and could not find them. 

12. Who was living on block 3 at the time you say you saw this 
well? 

A. I do not know; I don’t know that I could name a person. 

13. Who was living on block 4 at that time? 

A. I think block 4 was vacant at that time. 

14. Who was living on block 23? 

A. 1 don’t remember; I think it was vacant; think there was one 
little house there, but don’t remember that. 

15. Who was living on block 22 at that time? 

A. I can’t tell the persons that were living there. 

16. Can you name any one person that was living on block 22 at 
that time? 

A. I cannot call to mind a person. 

17. Who was living on block 7 at that time? 

A. I could not be positive. §S.S. Allen lived there, but whether 
at that time I could not say. 

18. Who was living on block 25? 
4587 A. Cannot remember. It was very thinly settled there at 
that time. 

19. Who was living on block 24 at that time? 

A. It was either Tom Bullene or Joe Chandler. 

20. Were they the only parties living on that block at that time. 

A. I think not, but I could not mention the other names. 

21. Was D. 8S. Deering living on that side of the river at the time 
you first saw this well ? 

A. I could not answer; don’t know that I knew him at that time. 

22. You will observe that block 7 lies next in a diagonal line to 
block 3, the block on which you say this well was placed. Was 
there any building or improvement on that cor. of the block lying 
nearest to block 3? 

A. I think there was a small house; that is my recollection. 

23. What part of that block did S. 8. Allen live on? 

A. The N. W. cor. 

24. Who lived on block 3 at the time you first saw this well ? 

A. I could not state positively if any one; don’t know if Pondo 
House was built then or not. 

25. Describe, as particularly as you can, the hollow tube which 
you say this stranger showed to you. 

A, It was a tube about an inch and a half, smooth one 
4588 end; I remembered he showed me there were holes in the 
lower end. He claimed that was where the water came up 

into the tube. 
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26. How long was it? 
A. I don’t remember the length. 
27. Was it forty feet long? 
A. No; I should think not. 
28. State, as near as you can, how long it was. 
A. To the best of my knowledge it was from 6 to § feet; that is 
my remembrance of it. 
29. Where was this tube when you saw it? 
A. My remembrance is that it was in the basement of the hotel. 
What time in the day was it when you saw it? 
A. I can’t remember ; it seems it was right away after breakfast 
one morning, but I can't state positive. 
31. Who was present when you saw it? 
A. Charles T. Kimball is all the one I can remember. 
32. Was Charles T. Kimball the one who showed you this pipe 
and explained its use? 
A. No; it was the stranger stopping at the house. 
33. What was this man’s name, and where was he from ? 
A. I can’t state; that is what bothers me. . 
34. About how large were the holes in the bottom of this tube? 
A. Oh, I can’t describe the size of them. I can imagine, 
4589 in my mind, about as large as the small end of the stem of 
a clay pipe. 
35. About how many of these holes were there, and about how 
far did they extend up the sides, if at all ? 
A. I can’t state how many holes there were. I think they ex- 
— up 5 or 6 inches. 
. Was there any screen covering the holes in this pipe? 
A ‘I don’t remember of anything being said about a screen ; it 
has gone out of my mind, if there was. 
87. Was this an iron tube lined with galvanized iron or zinc? 
A. I could not say. 
38. Did you look in the tube? 
A. Don’t know whether I did or not; don’t remember. ad 
39. Was it painted ? 
A. I think not. 
40. What kind of a pump was shown you? 
A. It was a smallish pump; if I remember, I think he called it - 
the pitcher pump. 
41. Was there anything about this pump that particularly called 
your attention; any patent mark? 
A. Nothing; for the simple reason that I took no stock in what 
he said—took no interest in it whatever. I did not believe he could 
get water in that way. © 
42. Did you ever see a pump or tube of the same kind before or 
after that time ? 
A. Never see one to notice them before or after. 
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4590 43. Do I understand you to state that you never seen a 
a pump of the kind shown you at that time in your cellar 
before you saw this one, nor since, to the best of your recollection ? ‘ 
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A. I say this: I might have seen them before and since, but not 
particularly to go and examine them. I have seen them since, but 
not to go and examine them—plenty of them. 

44. Did you ever see this pump and tube after it was shown you 
in the cellar ? 

A. I can’t say that I ever did for 1 did not see the well drive. 

45. Then this stranger said to you that he could make a well that 
would furnish water by driving that tube into the ground and at- 
taching a pump to it, did he? 

A. I think the conversation was directed to Mr. Kimball in my 
presence. Kimball took stock in it; I did not. 

46. Then you heard him say to Mr. Kimball that he could make 
a weil, by driving that tube into the ground and attaching a pump 
to it, that would furnish a good supply of water, did you 

A. That was my understanding of it at the time. 

17. Was this tube that was shown you that had holes in the end 

open or did it have a plug in the end of it? 
4591 A. I could not say as regards the plug; it seems to me 
now that it was sharp at the point. 

48. During the past year has there not been a good deal of agita- 
tion on this driven-well question in the community where you ‘live 
and has not the subject of driven wells been a subject of very fre- 
quent conversation In your presence ? 

A. I think there has been a good deal of agitation upon the sub- 
ject; I avoided all of it. 


Adjourned until 2 o’clock p. m. for dinner. 
2 o’CLOCK P. M. 


Met pursuant to adjournment. 
All parties present. 


49. Have you not heard a good deal about the Hovy’s patent and 
Green’s patent ? 

A. Yes; I have heard both spoken of and talked about. 

50. Have you not heard a good deal about the difference between 
them and about pipes, tubes, and pumps in connection with’ these 
wells ? 

A. Oh, I have heard something about them ; I have heard it dis- 
cussed ; never got hold of exactly what it was. 

51. Have you heard George Hovy talk about this suit—about 

beating the patent of Green’s ? 
4592 A. Very little, if anything. 

, 52. Did you ever hear him say that a well after Green’s 
specifications would not work in Iowa soil ? 

A. No; Mr. Hovy has had a very little to say to me for the last 

ear. 
: 53. Have heard considerable talk about beating this patent, have 
you not, by putting down this well you have been testifying about? 

A. I have heard some say that they thought they would beat in 
this suit against Green, but I don’t remember that they based their 
opinion upon this well that had been drove in. 
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54. Who has talked to you about testifying in this case? 

A. Noone in particular. Col. Lake asked me if I remembered 
the circumstances what I have been testifying about, and I told him 
I did. 

55. What circumstances did he call your attention to? 

A. Why, I first notified him, Mr. Lake, of the fact of that gentle- 
man stopping at the hotel and exhibiting the well and afterwards 

driving it on the other side of the river. Why, he never re- 
4593 quested me to remember anything; he got my affidavit. 
56. Question repeated. 

A. Not any that I know of. 

57. And why did you just testify that Col. Lake called attention 
to the circumstances you have just been testifying about? 

A. I was not aware that I have made any such statement. 

58. What conversation did Col. Lake have with you, Mr. Sher- 
wood, on this subject? Repeat it as near as you can. 

A. We had but very little conversation. Ithink, after telling Mr. 
Lake what I knew about it, he requested me to find the old register 
if possible. I remember that at another time he wanted my evi- 
dence. I told him I would come any time. He then called at 
my house and said he would want me the next morning—that 
would be Wednesday morning instead of Thursday morning. 

59. How came you to remember Col. Lake’s boarding with you 

as an incident to fix the date of this well? 
4594 A. When travelling with the marshal to serve notice upon 
men who had the drive wells we stopped at Jesup; at C. T. 
Kimball’s hotel Mr. Kimball and myself talked the matter over ; 
that is how I came to get at the fact and the circumstances. 

60. Then you did not remember thet Col. Lake boarded with you 
at the time this well was put down, as you have stated, until the 
same was mentioned to you ? 

A. I bad not thought anything about it until that time; never 
been spoken to on the subject until then. 

61. Did you afterward have any conversation with Col. Lake about 
his boarding with you at that time? 

A. I don’t remember distinctly ; I might have said to him that 
he boarded with us that winter; don’t remember that I did or not. 

62. How many months did Col. Lake board with you, and what 
did you charge him for board ? 

' A. I do not remember how long he boarded with us, nor what we 
charged him ; we charged $4 a week and $3.50 per week for board ; 
I don’t remember the room; my impression is we charged him $7.00 
per week. 

63. Who else boarded with you at that time? 

A. Carlos White was one; I cannot remember; remember Carlos 

White distinetly. 
4595 64. What was the population of Independence in 1860 ? 
A. I can’t give an accurate —; I don’t know. 

65. How do you know the man you say showed you the tube and 

pump drove that tube and made a well, as you have described, in 


1860 or 61? 
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A. Why, I don’t know it; I told you before I did not see it done. 

66. What time in the year was that well put down? 

A. Well, it was, according to my best recollection, the last part of 
April or forepart of May ; about the time Kimball went out. 

67. Was anything said about a patent by this stranger? 

A. Don’t remember whether he claimed a-patent on it or not; I 
got the impression it was a patent, but how I don’t know. 

68. Anything about selling territory, or about that being an ex- 
periment? 

A. Don’t know what he might have said about it; I took no stock 
in it and would have nothing to do with it; he had a good deal to 
say to Kimball about it. 

69. Did you take any stock in it after you had seen it operate ? 

A. — enough to purchase; it was a wonder to me; that is 

all. 
4596 70. Did that kind of well go into use at once after this one 
was introduced ? 

A. I think not here. 

71. How long did this well remain there ? 

A. I can’t tell accurately ; it was taken up during the summer or 
fall—don’t know which—that is, I think it was. 

72. Where did you next see a well of that kind? 

A. The next well I saw, to the best of my recollection, was a few 
years after; was the year they built the Presbyterian church. 

73. Please give a description, as full as you can, of this man who 
showed you the tube and pump? 

A. I can’t describe him; according to my recollection he was a 
middle-aged man; I should judge a medium size. 

74. Now, is it not a fact that this well instead of being a driven 
well was a dug well about twenty feet deep and covered over about 
6 feet from the top with plank ; tube you saw projecting out of the 
ground extending through the plank into the open water in the 
bottom of this well and then filled up from the plank to the top and 
nicely sodded over up to and around the pipe? 

A. I did not see them drive or make the well and do not know 

anything about it. 
4597 75. Might it have been made in that way and presented the 
appearance it did when you saw it? 

A. It might; I can’t say. 

Q. 76. You said you made Kimball a part payment with the money 
you got from Trask. 


Withdrawn. 


77. Have you ever owned a driven well ? 

A. I never have. 

78. Did you not state, in the presence of Mr. Rickel and others, 
that you could not describe any tubes, pipe, tools, pump, or anything 
the man had at your hotel as described by you—that it was so long 
ago that you only had a dim recollection of the matter ? 

A. I think I stated to Mr. Rickel and others that I cou!d not give 
an accurate description the same as I have stated here. 


Cross-examination rests. 


CR ct Nn tn 
a a antigua 


ett 


1688 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


Redirect: 


1. Was it while Kimball was in the hotel, either as partner or 
boarder, that the man was there with this first well you saw ? 

A. My recollection of it is that it was while he was a partner that 
this man was there. : 

2. Did Kimball remain in the house after the partnership ceased 

more than 2 weeks? 
4598 A. I can’t state. 
3. Did he remain there as a boarder all summer? 

A. Oh, no; only a short time. 

4. Were there any houses on block 22, as shown by the plate 
marked Exhibit“B?” If so, state what they were. 

A. I can’t state positively ; but it seems as though there was an 
old building on the cor., about half way down the block; east from 
the cor. there was one or two old buildings. That isall I remember 
on the block — that time. 

5. You stated in your cross-examination that Tom Bullene or Joe 
Chandler lived on block 24; do you now remember any other per- 
son who lived on that block at that time? 

A. There was a building on the south cor. of the block and one 
west from the 8. E. cor., but I can’t remember who lived in them. 

6. Did you know Dr. George Warne at that time; and, if so, where 
did he live then ? 

A. I knew Dr. George Warne at that time, but could not swear 
where he lived. 

7. Had not you seen pitcher pumps before you saw this one in 

the basement of the hotel in 1861? 
4599 A. I think I stated I saw them before and numerous times 
since. 

8. Had not you seen iron piping before that time? 

A. Yes; I had. 

9. State whether the pump you saw on the west side of the river 
resembled the one you saw in the basement of the hotel. 

A. I did; I so stated it before. 

10. When you first saw this well was there any appearance of 
earth having been thrown up around there? 

A.-I did not notice or think of anything of the kind. 

11. Whereabout was the well located when they were building 
the Presbyterian church, with reference to the one you first saw 
there? 

A. It was down near the Presbyterian church, east of the first 
well about 5 rods. 

12. About how high was that pump from the ground ? 

A. I don’t accurately remember; it strikes me that the pump 
itself was nearer the ground than the other one. 

18. Have you ever examined these drive wells or the tube points 
and screen points ? 

A. No, sir; never have. 


Redirect rests. 


(Signed) THOMAS SHERWOOD. 
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Subscribed in my presence and sworn to before me this 26th day 
of Feb., 1880. 
[SEAL. | (Signed) FRANK JENNINGS, 
Notary Public. 


4600 Testimony of C. B. Kandy. 


C. B. Kanpy, being produced, sworn, and examined on the part 
of the defense, deposes as follows : 


1. What is your name, age, residence, and occupation ? 

A. My name is C. B. Kandy; am 50 years old; reside in Buchanan 
Co., lowa; am city marshal of the city of Independence. 

2. How long have you resided at Independence, Iowa ? 

A. Have resided here since November, 1859. 

3. State whether or not you saw what was called a well made by 
driving an iron tube into the ground, and, if so, state where you 
saw such a well. 

A. Yes, sir; I saw such a well, which was said to be a drive well, 
in this city, on the west side of the river, south side of Main street. 
It was driven on a lot west of the Presbyterian church. The same 
lot is now vacant. I think the lot was owned at that time by Alex- 
ander Smith. | 

4. Describe how the weil and pump looked as you saw it there. 

A. It was an iron pipe driven into the ground with a pump at- 

tached to it; it was an iron pump. 
4601 5. State, if you remember, what kind of a pump it was. 
A. I don’t know that I can tell; I was there a good many 
times; it was an iron pump. 

6. About how high was it from the ground to the bottom of the 
pump? 

A. I had the impression that it was from 3 to 4 feet to the top of 
the pump above the ground. 

7. When was it that you saw this well? 

A. I think it was in 1860; I first thought it was in 1861; I was 
doing business in 1861 on the west side of the river. 

8. Did you go into the military service during the late war? 

A. | did. 

9. What year did you go into the service? 

A. In 1862. 

10. When was it that you saw the well with reference to the time 
you went into the military service ? 

A. It was before I went into the army. 

11. About how long before ? 

A. Well, it must have been a year and a half before I went into 
the army. 

12. What time in the year was it that you saw this well ? 
4602 A. I could not state the month; it was in the summer 
months; it was during warm weather. 
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Cross-examination : 

1. Did you see this well made? 

A. I don’t think I did; I don’t think I went over there until after 
the y had it in operation. 

Then, so far as you know of your own knowledge, it might 
ee e been a tube placed in a reservoir of water with this pipe in- 
serted therein, the top cover- over and neatly sodded up to and 
around the pipe? 

A. Yes, sir; it might have been, so far as I know of my personal 
—e 

Who was living on b-ock 7 the time you first saw this well ? 

A. Well, Sir, | don’ t recollect. 

4. Name any person who resided in the vicinity of the well that 
you have described. 

A. Samuel Sherwood, Sanford Clark, and old man Sourbeet. 

Where did Samuel Sherwood live in 1860 with reference to 
that well, and how far from it? State as near as you can. 

A. The direction would be N. FE. Well, I should think about 40 

"re : 
4603 Where did Sanford Clark live in 1860 with reference to 
thet well, and how far from it? 

A. Am not positive where he lived there; he built a new house ; 
it must have been, I think, the same distance as Mr. Sherwood’s—a 
ery south of east. 

7. Where did Mr. Sourbeet live in 1860 with reference to that w ell, 
wna how far? ‘ 

A. The same direction as Mr. Sherwood—N. E. about 30 rods. 

8. How frequently did you see this well that, you have described ? 

A. Well, I saw it quite a number of times. 

How long did it remain there? 

A. I think about 2 weeks; have that impression. 

10. What circumstances can you now refer to by which you fix 
the date of the location of that well? 

A. Well, I know that one house was there—that old house; it 1s 
there yet; it was before I went in trade on the west side of the 
river; I was clerking on this side of the river the time the well was 
put down. 

Who were you clerking for at the time the well was put 
down ? 

A. I think Robert Plane; won’t be positive. 

12. How long did vou clerk for him ? 

A. I think about a year before the war. 

13. When did you quit clerking for Mr. Plane? 

A. I think it was in the fall of 1860. 
4604 14. When did you go into the army and in what company, 
and were you an officer or a private ? 

A. I went in 1862: I went in the regiment asa sutler about the 
Ist of May, 1862. I joined the 27th Iowa after they had come from 
Minnesota, where the- went after the Indians. I joined them as 
they came down the Mississippi river. 

15. Where did this regiment then go? 
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A. We went to Memphisand landed there. 

16. How long did they remain there ? 

A. But a short time; I have forgotten how manv days; until 
they were ordered back to the Tullahatchee river. I remained in 
Memphis until the regiment returned; they were gone quite a 
while. 

17. Who was with you when you first saw this well? 

A. Don’t recollect ; nobody went with me there; there were quite 
a number there. 

1S. Where did you locate in business on the west side of the river 
in 1SG61, and what month was it that you moved over there? 

A. I located on Main street, cor. Store, west side of the river next 
the bridge. Oroille Fonda built the store. 

if. Hlow do you fix the date? 

A. It was the fall before I went into the army. 

20. When did you return to Independence the first time after 
going into the army? 

A. In January, 1863, was, | think, the first time. 
4605 21. How long did you remain ? 
A. About a week. 

22. When did you next come back to Independence ? 

A. I think in 1864. 

23. How long did you remain that time? 

A. I think some two or three days. 

24. What was the population of Independence in 1860 ? 
A. Don’t know that I could tell. 

25. Who was Governor of lowa? 

A. I think old Sam. Kirkwood. 

26. Are you positive? 

A. I am not positive; I know he was at the first breaking out of 
the war. 

27. There has been a good deal of excitement on this driven-well 
question, has there not, within the last year? 

A. I don’t think any great excitement; there has been some talk. 

28. You have heard a good deal of opposition expressed to the 
payment of royalties on the driven wells, have you not? 

A. I have heard some. | 

29. Has there been from time to time a good deal of expression 
on this subject ? 

A. I think there has considerable. 

30. Have you not heard a good deal said about the date of the 

putting down of that well that you have testified to? 
4606 A. No, sir; I have not heard but a little. 
31. State what you heard, as near as you can. 

A. I don’t recollect of hearing any one say anything about the 
date; don’t recollect now. 

32. Have you not heard a good deal of talk about this suit, the 
Green and Hovy patent and the Independence well, during the last 
year? 3 

A. I have heard a good deal about this suit, but have but very 
little about this well. 
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33. Has the defendant, George Hovy, talked to you any about this 
suit and about what you could testify to? 

A. Don’t recollect that he ever spoke to me about it. 

34. Has Col. Lake interviewed you in relation to this suit and in- 
terrogated you as to the date when this well was put down? 

A. He asked me if I recollected as to when such a well was put 
down; also asked me if I recollected the date; that is all I recollect 
of his asking me. 

35. How long have you been marshal of Independence? 

A. For the last two years. 

36. How long were you in the army ? 

A. Three years. 
4607 37. What kind of business did you engage in on the west 
side of the river, and how long were you engaged in it? 

A. Engaged in the dry goods business ; I think for 8 or 9 months 
before I went into the army. 

38. Now, how long were you engaged in business ? 

A. About 9 months. 

39. What did you do with your stock before you went into the 
army ? 

A. Sold it to my partner. 

40. Who was your partner? 

A. Henry Wilson. 

41. At the time you say you firstsaw this well, you say there were 
gvod many people there ; who was there ? 

A. I don’t remember the name of a person who was there when I 
went over. | 

42. What did you hear said on that oceasion by any one? 

A. I heard them say here on the streets that there were some men 
over there; the men were driving a well over there, and it wasa 
curiosity to me and I went. 

43. Who did you hear say this? | 

A. Could not mention any names now; heard a good deal of talk 
about it at the time. 

44. What was said when you got over there where the well was ? 

A. They all thought it was a curiosity ; they were talking about 

the well; how it was driven. 
4608 45. Who owned this well or had charge of it? 
A. I don’t know the men’s names; there were two men had 


oe 
we 


‘charge of it; they were stopping here at the Merchants’ Hotel at 


that time; don’t know their names. 

46. Were you pretty well acquainted with the inhabitants of 
Independence at that time? 

A. Yes, sir; pretty well. 

47. You say that there was a good deal of talk akout the 
well; that it was a novelty; did that kind of well go into general 
use immediately ? 

A. Don’t think it did. 

48. What was the name of the boat that your regiment went 
down the Mississippi on when you joined it? 

A. Did not go down on the same boat with them; could not tell. 
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49. At what point did you join the regiment on the Missis- 
sippi? 

A. I met the Col. at Lansing, Iowa; I went to meet him ; the regi- 
ment had not got down there. 

50. Wha was col. of your regiment and where did you join 
the regiment? 

A. James I. Gellert; I supposed I joined them at Lansing; the 
regiment was not all there when I got there; the Col. ordered me to 
join them there; he was there waiting for the regiment. 

51. Then you say, according to your best recollection, 
4609 that that well was put down in the summer of 1860 and re- 
mained only a few weeks ? 

A. That is my best recollection. 


Cross-examination rests. 
Redirect : 


1. I understand you to state,in your cross-examination, that 
you went into the dry goods business on the west side of the river 
at Independence, Lowa, with Henry Wilson, the fall before you went 
into the army; is that the case? 

A. Yes, sir. 

2. What year was that? 

A. The fall of 1861. 

3. Is it not possible that this well you say you saw was the spring 
of the same year you went in with Wilson ? 

A. It might have been. 


Redirect rests. 


Recross : 
1. But this is not your best recollection ? 
4610 A. No; that is not my best recollection; my best recol- 
lection is that it was in the summer of 1860. 
(Signed) C. B. KANDY. 


Subscribed in my presence and sworn to before — this 4th day of 
March, 1880. 
[ SEAL. | (Signed) FRANK JENNINGS, 
Notary Public. 


Adjourned until 8.30 a. m., March 4th, A. D. 1880. 


4611 Marcu 4TH, 1880—8.30 o’clock a. m. 


Met pursuant to adjournment. 
All the parties present. 


H. A. Kina, being produced, sworn, and examined on the part of 
the defence, deposed as follows : 

1. What is vour name, age, residence, and occupation ? 

A. Mv name is H. A. King; am 63 years of age; reside in Inde- 
pendence, Buchanan Co., lowa; am a farmer. 
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2. How long have you resided at Independence, Iowa? 

A. Twenty years it will be in November; I came here in Novem- 
ber, 1860. 

3. Where did you reside before coming to Independence, lowa? 

A. In Kalamazoo, Michigan. 

4. After coming to Independence, Iowa, did you hear of a well 
having been made by driving an iron tube into the ground and 
attaching a pump to it? 

A. I did. 

5. Did you go to see the well after hearing about it? 

A. I did. 

6. Where did you find it? 
4612 A. On the west side of the river, at Independence, Iowa. 
7. State how it looked and what you saw there of the well. 

A. Saw a pump attached to a tube about an inch and a half in 
diameter—something about that. 

8. What kind of a pump was it? 

A. Well, it is so long ago; it seems to mea pitcher pump; I could 
not tell certain. 

9. About how high was it from the surface of the ground to the 
top of the pump? 

A. Well, it might be 3} feet or 4; I could not tell. 

10. What was the appearance around the tube as to how it was 
put into the ground? 

A. Well, I suppose it was driven in, from the appearance; it had 
that appearance. 

11. Was there anything said while you was there as to how it was 
made? If so, state what was said. 

A. There was; it was said to be a piece of this pipe that was 
pointed and perforated, tin or fine wire put around the point to keep 
the dirt out of it. 

12. Was anything said about how the pipe was put into theground ? 

If so, state what was said. 
4613 A. Well, it was driven in in sections; that is the way I 
understood it. 

13. Did you see any one pump water from this well? 

A. I did; and pumped myself. 

14. About how many different times did you see the well? 

A. Oh, I presume a dozen times. 

15. About how many different times did you pump water from 
it? 

A. Well, I don’t remember of only pumping that once. 

16. Whereabouts was the well located? Give the description, as 
near as you can. 

A. I don’t know the block, but it was on Main street, beyond the 
Presbyterian church ; it was on the south side of Main St. 

17. About how far west of where the Presbyterian church now is 
was this well ? 

A. Well, it might have been 3 or 4 rods; could not tell exactly. 

18. Was there any buildings on that block at the time you saw 
this well ? 
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A. I think not. 

19. Was there any buildings on the block west of that one at 
that time ? 

A. I think not. 

20. What year was it that you saw this? 

A. In 1861. 
4614 21. What time in the year was it? 

A. I should think, perhaps, it was in the month of May; 
it was the fore part of the season, I know. 

22. By what data do you fix the date in 1861? State fully. 

A. Well, I came here in the fall of 1860; just after the presi- 
dential election. I was engaged in the livery business. Well, we 
drove over there; we heard about this pump, and I got out and 
looked at it; it was a curiosity. I know I purchased that house 
Brown lives in in the spring of 1861; my deed will show it. 

25. When was it that you saw this well, with reference to the time 
you came here from Michigan ? 

A. From November to May. 


Direct rests. 


Cross-examination : 


1. State what business you have been engaged in other than 
farming since you came to Independence ? 

A. I have been in the hardware business. 

2. What other business have you been engaged in since you came 
to Independence? 

A. Well, nothing particular. 
4615 3. When did you commence the hardware business ? 
A. In 1861. 

4. What time in 1861? 

A. Well, I think the latter part of July, 1861. 

5. When did you guit the hardware business? 

A. I think I sold out in 1866 for a short time. 

6. What did you next engage in? 

A. I bought a grist-mill and went to milling. 

7. How long did you follow milling? 

A. I gave my attention to it 6 months. 

8. What did you next engage in? 

A. I went back into the hardware business. 

9. When did you commence farming? 

A. About a couple of years ago. 

10. What business were you engaged in before you went into the 
hardware business ? 

A. Livery business. 

11. When did you commence the livery business? 

A. Well, I should think it was about Dec., 1860, shortly after I 
came here. 

12. Who first told you about this well? 

A. I could not tell you. 

13. Where were you when you first heard of it? 
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A. I could not tell you. 

14. Who went with you to see this well? 

A. I could not tell you; it is so long I can’t remember. 

15. How many went with you to see this well when you drove 
over there? 

A. One, I presume. 

16. Who was there when you arrived at the spot ? 
4616 A. Well, I can’t remember; it is so long ago. 

17. What time in the day was it when you went over 
there ? 

A. I think it was in the forenoon. 

18. What day of the week was it and what kind of a day? 

A. I could not tell the day of the week; it was a very pleasant 
day. 

19. Do you know of a well being where this well was six months 
or a year before that? 

A. Don’t know of any well being dug there at all. 

20. Did you see this well made that you have testified about? 

A. I did not. 

21. Who lived on that side of the river in sight of this well that 
you have located? Give the names of the persons and the direction 
where they lived from where you have located this well. 

A. I do not know a single individual ; I was a comparative stran- 
ger and did not know a single person on that side of the river—that 
is, where they lived. 

22. Who told you that the point of — tube was perforated and 
_ covered with wire ? 

I could not tell. 
23, It created a good deal of talk, did it, at the time? 
A. It did. 
4617 24. There has been a good deal of talk and excitement 
about this driven-well question within the last year or two, 
has there not? 

A. Why, yes; I should say there had. 

25. Are you or have you been at any time a member of any or- 
ganization or association whose object was to defeat the collection of 
royalties on the driven well, or have you contributed any funds for 
that purpose? 

A. No; in no way, shape, or manner. 

26. In the discussions you have heard about this driven well have 
you not heard a good deal about Green’s patent, the point of the 
tubes and wire screens, discussed ? 

A. Why, I have heard a good deal about it. 

27. Do you know, of your own knowledge, whether that was a 
driven well or not? 

A. Ido not; only what was said about it at the time. 

28. Did this kind of well go into general use immediately after 
this well was constructed ? 

A. I should think not for several years. 

20. Who was Governor of Lowa in 1860” 

A, I guess you have got me; don’t remember, 
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30. Who was mayor of Independence at that time? 
A. That was before we had a city. 
31. Did you get one of these wells shortly after seeing that one? 
A. No, sir; I never got one. 
4618 32. You say you judged this well was driven, from its ap- 
pearance. Ifa well had been made some time previous and 
covered over 6 feet below the surface with plank, and this tube 
inserted down through the plank into the water, then the hole filled 
up, soldered over round the pipe, would it not have presented the 
same appearance to you that it did? 
A. I should think very likely it might. 


Cross-examination rests. 


Redirect waived. 
(Signed) H. A. KING. 


Subscribed in my presence and sworn to before me this 4th day 
of March, 1880. 
[SEAL. | (Signed) FRANK JENNINGS, 
Notary Public. 


4619 FraNK L. Trask, being produced, sworn, and examined 
on the part of the defense, deposes as follows: 


1. What is your name, age, residence, and occupation ? 

A. My name is Frank L. Trask; am 32 years old last fall; re- 
side in Buchanan Co., lowa; am a farmer. 

2. Where did you reside before you came to Buchanan Co., lowa? 

A. Janesville, Wisconsin. 

3. When did you first come to Buchanan Co., lowa? 

A. Well, as near as I can recollect, it was in the first week in May, 
1861. 

4. Who came here with you? 

A. My father, M. W. Trask. 

5. While here at that time did you hear of a well that was 
claimed to have been made by driving an iron tube into the ground? 

A. Yes, sir. 

6. Did you go to see the well after you had heard of it? 

A. Yes, sir. 

7. Where did you find it? 
A. I found it on the west side of the river, on Main street, 
4620 ona vacant lot, in Independence, Lowa. 
8. On which side of Main street was it? 

A. South side. 

9. Describe what you saw there. 

A. I saw a pump, as near as [ can recollect, a pitcher pump, what 
they call a pitcher pump, I believe. It stood up about 18 inches or 
2 feet on a tube. 

10. How was the tube held there. 

A. I don’t think, as near as I can recolleet, anything held it. It 
was driven into the ground; that is what held the tube. 

11, Did you see any water pumped from it? 

A. Yes, sir. 
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Did you see it yourself? 
a2 pum pod out of at, 

IS, On what block was this situated ? 

A, Ldon’t know the number of these blocks, It is the 3d block 
from the river, 

14. Are there any prominent buildings on this block now? If 
so, state what are they. 

A. Yes; the Presbyterian church, on the northeast corner. 

15. On what part of the block above the Presbyterian church was 
this well that you saw ? 

A. On the northwest corner, or very near the corner. 

16. How many different times did you see that well? 
4621 A. I don’t remember how many. 
How long a time do you remember of its being there ? 

A. Don’t remember how long. 

18. Have you lived in Independence continually since you came 
here, in 1861? 

A. No, sir. 

19. When did you leave Independence after coming here at that 
time? 

A. It was in September or October, 1866. 

20. Where did you go then? 

A. To Janesville, Wisconsin. 

21. How long did you live there at Janesville (Wisconsin) after 
you went? 

A. Well, I lived there until the fall of ’67; I won’t be positive 
whether it was ’66 or ’7; think that it was ’67. 

22. How long before you started from Independence to go back 
to Janesville was it that you remember of seeing this well? State 
as nearly as you can. 

A. Well, I see it some time during the summer; I could not state 
what month it was. 

23. About how many times did you see this well ? 

A. I don’t remember. 

24. Do you remember of seeing it more than once? 


A. Yes, sir. 
4622 25. Do you remember of pumping water out of it more » than 
once ? 
A. No, sir. 


Direct rests. 


Cross-examination: 


1. How long have you been farming? 
A. Since last fall. 

2. What were you engaged in before last fall? 

A. Training horses. 

3. How iong have you been training horses? 

A. I don’t remember exactly ; six or seven years. 
4. How old were you when you first saw this well? 
A. Well, I was between 13 and 14 years old. 


i 
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5. When was your attention first called to the date when vou first 
came to Independence in connection with the well you have de- 
seribed ? 

A, Well, some time during the summer of 61, I could not state 
positively when it was. 

G6. How do you know that was a pitcher pump? 

A. Well, that is what they called it; that is all | know about it. 

7. That is what who called it? 

A. That is what pump men call a pitcher pump now. 
4623 8. Who told you it was the spring of ’61 that you came to 

Independence ? 

A. I don’t know as any one told me | came here. 

9. Has not the date of your coming here been the subject of in- 
quiry since the commencement of this action, or within the last 
year? 

A. I don’t know but what it has; I don’t know what others have 
thought about it. 

10. How can you be so positive about the date of your first com- 
ing to Independence in May and your leaving for Wisconsin, when 
© or 6 years later, on your return, you can’t fix that date? 

A. Well, the reason why I am so positive about its being the year 
that I came here in the spring of ’61 it was the first year of the war 
and the first time I was ever away from home. I went back in the 
fall to attend school, and I got home the last day of the county fair, 
and I think that was in September or October, as I stated in my di- 
rect testimony. 

11. Have you not had a good deal of conversation with others on 
the driven-well subject and about this well you have testified about 
during the last year or two? 

A. Yes, sir; some. 

12. Are you interested, directly or indirectly, in this matter ? 

A. Not to my knowledge ; no, sir. 

13. During the last year or two have you not heard frequently 

in conversations the statements made that that was a 

4624 drive well and that the pump was a pitcher pump? 

A. I have heard that that was a drive well a good many 
times, but I don’t remember of having heard that that was a pitcher 
pump. 

14. Who was there when you went over to see this well ? 

A. The first time I saw this well there was nobody there; I was 
riding by and stopped and pumped water out of it. 

15. Do you know when the Presbyterian church was built ? 

A. It was built some time when I was not here; don’t know what 
year. 

16. Can you name any other building in the vicinity of the loca- 

tion of that well—buildings that were there at that time? 

A. I think, as near as | can recollect, the nearest building to it 
was Mr. Sourbeet’s property over there and the Empire House; and 
Mr. Cobb kept a hotel a little above the Empire House. 

17. Did you know Mr. Sourbeer at that time? 

A. No, sIr. 
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1S. Then you base that answer upon information acquired since 
your return, have you not? 
" A. 1 don’t know as Mr, Sourbeer owned that property at that 
time; the house he now owns stood there at that time, and the old 


SLOP 

4020 I), Did you go to school during the time you were firt 
here Y 
A. No, SY, 


20. What were you engaged in during that time? 
A. | worked for A. H. Trask in a livery stable. 


Cross rests. 


Redirect: 


1. Was the Presbyterian church on this block where you saw the 
well at the time you saw it there? 

A. No, sir. 

2. You say in your cross-examination that you had heard that 
this was a drive well. When was it that you first heard that stated ? 

A. The summer of 1861 and lots of times since. 


{ 
| 


(Signed) FRANK 8S. TRASK. 
Subscribed in my presence and sworn to before me this 4th day 
of March, 1880. wd 
[ SEAL. | (Signed) FRANK JENNINGS, 


Notary Public. 


4626 JoHN A. Davis, being produced, sworn, and examined on 
the part of the defense, deposed as follows: 


1. What is your name, age, residence, and occupation ? 

A. My name is John A. Davis; am 38 years of age; reside in 
Buchanan Co., Iowa; am a farmer. 

2. How long have you resided in Buchanan Co., Iowa? 

A. 14 years. 

3. Was yon in the military service during the late war; and, if 
so, what company and regiment were you in? 

A. I was in Co. “E,” 5th Reg’t Iowa Infantry Volunteers ; also in 
Co. “F,” 5th Reg’t of Iowa Cavalry. 

4. State when you enlisied in the 5th Reg’t of Iowr Volunteers. 

A. On the 5th day of July, 1861. 

5. Where did your company rendezvous before going to join the 
regiment ? 

A. Independence, Iowa. 

6. Have you ever heard-of what is known as the driven wells? 

A. I have. 

7. When and where did you first hear of such a well? 
4627 A. In July, 1861, in the city of Independence, Iowa. 
8. Did you.see that well ? 
A. I did. 
9. Describe, as near as you can, where it was located. 
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A, On the west side of the river and on the south side of Main 
street and between 30 & 40 pods west from the river, 

10. On what block was it located » 

{ don’t know the number of the block, but it was near the N, 
W. cor, if T remember right. 

Ll. Is the re any perm anent building on the same block now? Lf 
SO, I one ? 

There is; the Presbyterian church. 

3 Look at the plate here shown you, Exhibit “ B,” of def’t’s tes- 
timony, and point out on that the block where the well was located 
and give the number as is shown on the plate. 

A. Block No. three (3). 

= What was you doing in Independence when you first saw that 
well? 

A. I was going to and from the drill grounds of the said Co. “ E.” 

14. About how many different days did you see that well? 

A. Not more than 4 days. 
4628 15. Did you pump water out of it; and, if so, how many 
times? 

A. I can’t remember that I did, but I drank water that was 
pumped from the well. 

16. Did you see others pump water there? 

A. I did. 

17. Describe this well. 

A. It was on the top of an iron gas pipe, which was sunk in the 
ground; was what is known as a pitcher pump, and, I should think, 
a No. 3 size; the base of the pump stood about a foot from the top 
of the eround. 

18. How did this pipe appear to have been put in the ground? 

A. To have been driven or a hole bored with a small auger and 
then driven ; there was no large opening. 

19. Did the pipe appear to fill the hole in the ground full? 

A. It did. 

20. Was there anything said at the time about how it was made? 
If so, state what was said. 

A. It was said the pipe — to have been driven in the ground. 
4629 21. When did your company leave Independence to go to 
the war? 

A. I believe on the 11th day of July, 1861. 

22. Did you go with them? 

A. I did. . 

23. When did you next visit Independence after going away with 
the company ? 

A. I think on the 23d day of December, 1863. 

24. Since the war have you held any official position in Buchanan 
Co.? If so, what position and how long? 

A. I have; the office of sheriff for 4 years. 


Direct rests. 
Adjourned until 1.30 p. m. 
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1.30 P. M. 


Met pursuant to adjournment. 
All the parties present. 


Cross-examination: 


1. What business was you engaged in before the war and where 
did you reside? 

A. Farming; resided in Oran, Fayette Co., Lowa. 

2. When was this well that you have testified about made? 

A. I do not know. 
4630 3. Did you see it made? 
A. I did not. 

4. Do you know, of your own knowledge, that this was a driven 
well ? 

A. I do not. 

5. If this tube you saw projecting out of the ground had been 
put in in an open well previously dug, and this well planked over 
5 or 6 feet below the surtace of the ground, this tube passing through 
this plank into the water below, then filled up above the plank and 
sodded up round the pipe, would that be a driven well ? 

A. No, sir: not as [understand what a driven well is, 

6. Do vou know, of your own knowledge, that this well was not 
made tn that way ? 

A, Ide not 

7. Daring what vear was you shenit? 

A, In 1808, 1860, ISTO, & IST, , 

S. There has been a good deal of talk and excitement about this 
driven-well question during the last year or two, has there not? 

A. There has. 

% During the last year or two you have heard a good deal said 
about that well being put down that you have described—about its 
being driven, about the pitcher pump, have you not? 

4631 A. I have not; I believe I have never talked with but 3 or 
4 persons, and that probably within 6 months. 

10. Who have you talked with about this well ? 

A. The first, Col. Jed. Lake asked me if I remembered it; the sec- 
ond was with A. J. Francis, a member of the same company with 
me; the next, | believe, was with William Codling, and a week or 
two. ago with Tom Sherwood; I do not know whether Mr. Hovey 
ever said anything to me or not; perhaps he has and perhaps he 
has not; [ would not be positive about that. 

11. Have you not heard a good deal of discussion among others 
on this subject ? 

A. Not about this well, but about the drive-well business, consid- 
erable. 

12. At the time you saw this well, as you stated, did you know 
anything about a pitcher pump? 
A. T don’t know that T did, 


Crossexamination rosts, 


~ 
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Redirect: 


1. Was there any indications around this well that you saw there 

in 1861 that showed that there had been any digging there? If so, 
state what they were. 

4632 A. There were none, to the best of my opinion now; and, 
if there had been I would have seen it, from the fact that 

there was considerable talk about its being a driven well. 

2. Did the talk about this well that you have heard within the 
last year or two about this well in 1861 change your recollection 
in regard to this matter? 

A. It did not; I never talked with any one that knew about it, 
except, perhaps, Francis; I asked him about it; also Wm. Codling, 
and he did not —. 

3. Have you seen pitcher pumps since you saw that one; and, if 
so, state whether they resembled the one you saw in that well? 


Redirect rests. 


Recross: 


1. When did you first see a pitcher pump that you knew to be 
such ? 
A. Well, T saw that one, and since 1865 [ have known them to be 
such, 
2. How did you know them to be piteher pumps 
A, Parties calling them by that name and getting bills of them 
by that name. 
a Are they stamped in any manner; and, if so, how are they 
stamped 
46338 A. Nothing, except, perhaps, “ patented ;” and the date and 
the name of the firm making the pumps may, perhaps, be 
stamped on the pumps. 
4. Do you know they are stamped “ patented,” with the date 
thereon ? 
A. Am not positive. 
5. Will you swear positively that you saw a pitcher pump in 1861? 
A. Yes. 
6. How did you know it to be a pitcher pump? 
. By its resemblance to pumps that I have seen since. 
Did you see any stamps on it? 
. I cannot tell ohube I did or not. 

You say you have talked with a number of parties about the 
driven wells. You have been considerably interested in this mat- 
ter, have you not? 

A. I have talked with a few parties, but have no interest either 
directly or indirectly in the drive-well suits, 
(Signed) JOHN A. DAVIS. 


v3 
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Subscribed in my presence and sworn to before me this 4th day 
of March, LSS0, 
[seat] (Signed) FRANK JENNINGS, 
Notary Pudvie. 
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4634 E. Leecn, being produced, sworn, and examined on the 
part of the defense, heneeell as follows : 
1, What is your name, age, residence, and occupation ? 
A. My name is Ephram Leech ; am 57 years of age; reside In 
Buchanan Co, Lowa; am a farmer. 
2. How long have you resided in Independence, lowa? 
A, 23 years, I believe. 
3. Do vou know of a book entitled MacKenzie’s 5,000 Receipts? 
A. I do. 
4. Look at the book here shown you and state who is the owner 
of that book. 
A. Lam the owner of it. 
5. Will vou look at the book and give the commissioner the title 
page of the book ? 
4635 A. The first is “ Five thousand receipts in all the useful 
and domestic arts, constituting a complete and universal 
practical library and operative cyclopedia by Collin MacKenzie, author 
of one thousand experiments in manufactures and chemistry, Phil- 
adelphia; published by J. J. Woodward, northeast cor. of Market 
and 7th streets, 1829.” 
6. How long have you had that book from which you have just 
read ? 
A. I have had it in my possession for at least 25 years. 
7. How long have you known of this book ? 
A. I think I have known of it from 35 to 40 years. 
8. Who had it before you got possession of it? 
A. My father. 
9. Will you now turn to page 500 of that book and read to the 
commissioner what it says under the head of “To raise water in all 
situations?” 
4636 —. “The finest spring may be found by boreing, which is 
performed in the simplest manner by the mere use of an iron 
rod forced into the earth by windlass. The workmen in a few days 
get to a genuine spring of water fit for any purposes. * After the water 
is found they merely put ten-inch pipes down the aperture and it 
produces a fine stream, which sometimes rises from 4 to 5 feet high.” 
10. Will you now allow the commissioner to identify this book 
by marking his initials and date on the inside the cover ? 
.A. I will do so. 


I have marked the book in question with my initials, F. J., dated 
Independence, March 4, 1880. 


Direct rests. 
Cross waived. 


(Signed) EPHIAM LEACH. 


Subscribed in my presence and sworn to before me this 4th day 
of March, 1880. 
[ SEAL. ] (Signed) FRANK JENNINGS, 
Notary Public. 
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4637 A. J. Francts, being produced, sworn, and examined on the 


part of the defence, deposed as follows: 


1. What is vour name, age, residence, and occupation ? 

A, A, J. Francis; am 351 years old; reside in Byron tp, Buch- 
anan Co, lowa; am a farmer. 

2. How long have you resided in Buchanan Co., Iowa? 

A, 25 years, except what time I was in the army, but my resi- 
dence was here. My family was here. 

3. Did you go into the military service of the Government during 
the late war? 

A. T did, 

4. Into what company and reg’t did you go? 

A. Company “ EB,” oth Lowa Infantry. 

o When and where did you enlist? 

A. I enlisted some time in the month of June, 1861. 

G. Where did your company assemble before it went to join the 
reg’t? 


A. Independence, Iowa. 


4638 7. While at Independence, Iowa, did you hear of a driven 
well? 
A. I did. 


8. Did you go to see said well after you heard about it? 

9. State where you found it; describe the location as near as you 
can. 

A. As near as I can recollect, it was on the west side of the river, 
somewheres near where the Presbyterian church now is, on the south 
side of the road. 

10. Describe the well, or what you saw of it. 

A. Well, there was a pump in it that we used to get water from 
and drink. It stood on a grass plot. It was something of a curi- 
osity at the time. There was no dirt removed. There was grass 
all around. There was nothing to show that there had been any 
previous excavation. 

11. Onto what was the pump fastened ? 

A. I don’t know, as I can’t recollect. It was an iron tube pump. 

Well, I don’t know; it seemed to set right on that part of 
4539 grass; don’t know what was on the ground. I did not see 
it put in there. 

12. Was there anything between the bottom of the pump and the 
ground that you could see? If so, state what it was. 

A. I can’t recollect whether there was or not now. 

13. How many times did you see this pump? 

A. Well, as near as I can recollect, I saw it at least a dozen of 
times. 

14. How many times did you pump water from it? 

A. Well, I don’t know as I could qualify; the boys used to meet 
there,and sometimes one would pump fora half a dozen of us; I 
could safely say twice, anyway. 
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15. What was the quality of the water you got from it and what 
was the supply? 

A. Well, :t was good, wholesome water to drink and the supply 
was inexhaustible, as far as my information went. 

16. What was said at the time in regard to the manner in which 

the well was made? 
4640 A. Well, I was informed it was an iron tube driven into 
the ground, and, of course, it was canvassed ; it was a novelty— 
something new. 

17. What year was this and what time of the year? 

A. It was some time in the month of June, 1861. 

18. When the company left Independence to join the reg’t did 
you go with them, and what time did they go? 

A. I went with them when they went; it’s my impression it was 
the last of June; that is my impression. Jt has been so long that I 
have not thought of it. 

19. Did this well remain there until the company left? 

A. To the best of my knowledge it did. 

20. When did you come back to Independence next after leaving 
with the company ? 

A. Some time the next Feb. following; I was home on a sick 
furlough. 


Direct rests. 


4641 Cross-examination : 


1. Mr. Francis, who told you that this was an iron tube driven 
into the ground? 

A. Well, as near as I can recollect, Sergeant Lewis was the one. 

2. Who else told you about it? 

A. Well, I don’t know as I could qualify to any onein particular; 
it was canvassed among the boys and talked about. 

When did you return from the army ? 

A. Well, I was home on a furlough in the Feb’y following June, 
as I have stated. 

4. How long was you home on this furlough ? 

A. Sixty days. 

5. Were you confined to the house during all that time; and, if 
not, what part of the time, and how much was you out around ? 

A. I was not confined to the house at all; I was able to be around 
all the time. 

6. Was there any drilling on this square during that time? 

A. I had no knowledge of any; I resided in Hazelton t’p; I was 
not here much. 

7. When you returned, in August, 1863, was there any drilling on 
those grounds during that fall ? 

A. I had no knowledge of any. 

8. Have you not heard a good deal of discussion on the “ driven- 
well” subject within the last year or two among your neighbors and 
those interested ? 


- 
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A. I have not but very little; most I know about it I get from 
the public prints. 
4642 9. Do you know whether that kind of well went into gen- 
eral use immediately after this one was put down? 
A. I do not. 


Cross-examination rests. 
Redirect: 
1. Did the discussion that you heard on this subject in any 


manner change your recollection of the well? 
A. No, sir. 


(Signed) A. J. FRANCIS. 


Subscribed in my presence and sworn to before me this 4th day 
of March, 1880. 
SEAL. ] (Signed) FRANK JENNINGS, 
Notary Public. 


4643 A. F. Wittrams, being produced, sworn, and examination 
on the part of the defense, deposed as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is A. F. Williams; am 56 years old; reside in Inde- 
pendence, Iowa; am a merchant. 

2. How long have you lived in Independence, Iowa ? 

A. In all I have lived here some 17 years. During the war I lived 
in Michigan, and come back in 1865. I went to Michigan about 
the middle of Nov., 61, and come back in the fall of ’65. 

3. How long had you lived in Independence before you went to 
Michigan, in the fall of 1861 ? 

A. 1 moved to Independence in April, 1860. 

4. On what side of the river did you live in 1860? 

A. On the east side. 

5. On which side did you live in 1861? 

A. On the Ist of April, 1861, [ moved on the west side. 

6. In 1861 did you know the block of land the Presbyterian 
church now stands on, on the west side of the river ? 

A. I did. 
4644 7. Did you at any time see some men at work on that 
block? And, if so, state what time of year it was. 

A. Well, I saw some men at work there, but I can fix no date in 
regard to the time. I should think it was about the last of May or 
1st of June I passed by there. I was ploughing for corn. 

8. State what you saw those men do. 

A. Saw them driving down a well when I passed by there. I saw 
them driving a long iron rod. The first time I saw them I did not 
stop and ask them questions; saw them there at work. I went by 
there next day about the same time and there were some there pump- 
ing water out of the well and drinking. That time I stopped and 
drank out of it myself, and several times after. 

9. Describe the well—how it looked at the time you drank out 


of it. 
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A. It was similar to the driven wells they have now. It might 
not have been just like them ; it brought up water the same. 

10. What could you see above the ground? 

A. Nothing but the pump on the top of the pipe. 

11. How high was the pipe out of the ground ? 

A. It might have been a foot and it might have been more. I 

could not say in regard to that. 
4645 12. State whether there was a hole in the ground outside 
of the pipe. 

A. There was none that I saw. 

13. What year was it that you saw the well? 

A. 1861. 

14. By what data do you fix it that year? 

A. Well, I went to Michigan that year, in the fall. 

15. State whether the well was there before you went back to 
Michigan. 

A. It was. 

16. How many times do you remember of seeing it? 

A. Oh, I don’t know; I saw it a great many times that summer; 
I passed right by it. 

17. Did you hear anything said, at the time you first saw it, about 
how it was made? If so, state what was said. 

A. I could not tell what was said; there was a good deal of talk 
about it. 


Direct rests. 


- 


4646 Cross-examination: 


X Int. 1. At the time you say you saw them driving the well how 
many were at work? 

A. Not a great many at work; there were a great many looking 
on; I could not say how many; it would be mere guess-work if | 
should state; I don’t know. 

2. Who put the well down? 

A. What I could not state. 

3. Give the name of any one person that was over there at that 
time? 

A. Now, I think I saw Mr. Kimball; I was passing by with a load 
of corn; I could not tell really who they were. 

4. What were they driving with ? 

A. Well, I could not say whether they had sledges or mauls; they 
had some heavy instruments. 

5. State what appliances or instruments they had, as near as you 
can. 

A. They had something standing on it; it was elevated some 
distance from the ground; they were pounding on it; it was an iron 
rod or something. 

6. Can you describe any of the workmen other than Mr. Kimball 
if you saw him? 

A. No, sir; I cannot. 
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7. You say you saw the well in 1861, and that you were 
4647 es corn past at that time; where did you get the corn 

rom? 

A. I got it from my own farm, a mile and a half south of town. 

X 8. Is your recollection of dates and events pretty good ? 

A. Yes, sir. 

X 9. Who was living on the west side of the river, near the well, 
at the time you saw it? 

A. 8.8. Allen was living about as near as any one; there were 
some parties living right opposite to where tle well was put down. 
I don’t know who they were; they were tenement houses. 

X 10. What direction from the well were these tenement houses? 

A. A little north and east. 

X 11. What part of the block did $8.8. Allen live on and what was 
the number of the block ? 

A. Mr. Allen’s house was in block 7, N. W. cor. of the block. 

X 12. Was there any building on the N. E. cor. of that block ? 

A. There was a building there, but I could not tell who lived 
there, certain. 

X 13. Describe the buildings that were there, on block 4, at that 
time, and name the occupant, if you can. 

A. There were no buildings on that block. 

4648 X 14. Describe the buildings on block 22 and name the oc- 
cupants, if you can. 

A. If I take in that block there were three buildings there; there 
were two frame houses and one brick house. I won’t be certain 
about the brick house. 

X 15. Was there any blacksmith shop on that block at that time? 

A. I don’t know. 

X 16. What buildings were on block 3 at that time? Locate them 
and give the occupants, if you can. 

A. I think at that time there were no buildings on block 3. 

X 17. Locate the buildings and occupants of the same on block 24 
at that time, if vou can. 

A. There were four buildings on block 24; on the N. E. cor. 
Elder Fulton lived; one west of that—Mr. Waggoner owns it now— 
I don’t know who lived in it at that time; the next one, Dr. Warnes 
lived there at that time. The house on the N. E. cor., Mr. Jordan 
lived in at that time, where Mr. Chandler now lives. 

X 18. Did you know these parties at that time? 

A. Yes, sir. 

X 19. Did you haul any corn ir the fall of 1861? 

X 20. Had you heard a good deal of discussion about this weil 

within the past two years ? 
4649 A. I have heard some. 

X 21. You say you have heard some. Now, ain’t it a fact 
that the discussion has been quite general and the excitement quite 
general in this locality ? 

A. There has been a good deal said about “drive wells;” there 
has been considerable excitement. 
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X 22. What kind of a store do you keep, Mr. Williams? 

A. Sell groceries and crockery. 

X 23. You sympathize generally with the opposition to the collec- 
tion of royalties? 

A. Well, I have some; not as much as a great many, because I 


was not interested. 
X 24. You have heard a good deal said about the date of this Inde- 


pendence well and the importance of proving it to have been put 
down in 1861, have you not? 

A. I have heard some considerable talk about it. 

X 25. Did that kind of well go into general use here immediately 
after this one was made? 

A. I could not state in regard to that; [T was not here for 4 years 
and I cduld not state. 


Cross-examination rests. 


4650 Redirect : 

Int. 1, In answer to cross-interregatory No. 17 you state that 
Elder Fulton lived on the N. B cor, of block MM. Will you now 
state whether that is where he lived? 

A. I me-nt to be understood as the S. E. cor. 

2. Is the S. E. cer.of block 24 the place where Elder Fulton lived 
in 1861? 

A. Yes, sir; I think it is. 

3. Did the discussion that you have heard in 1878 and ’9 about 
these drive wells change your recollection of the well that you say 
you saw in 1861? 

A. Not at all. 

4. Are you in any manner interested in any of the suits brought 
for the infringement of Green’s patent ? 

A. Not in the least. 

Redirect rests. 


(Signed) A. F. WILLIAMS. 


Subscribed and sworn to before me this 4th day of March, 1880. 
[SEAL. | (Signed) FRANK JENNINGS, 
Notary Public. 


(End.:) Filed Oct. 20,1880. E. R. Mason, clerk. 


4651 Adjourned until Friday morning, March 5th, A. D. 1880, 
~ at 8.50 a. m. 
Marcu 5Sru, 1880. 

Met pursuant to adjournment. 

All parties present. 

Tuos. H. Tyson, being produced, sworn, and examined on the 
part of the defense, deposed as follows : 

Int. 1. What is your name, age, residence, and occupation ? 

A. Thomas H. Tyson is my name; am 49 years of age; reside at 
Independence, Buchanan Co., lowa ; am a grocery merchant. 
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2. How long have you resided in Buchanan Co.? 

A. Came here in 1856 and have lived here ever since. 

3. Did you know block 3 in Stoughton’s and McClure’s 2d add. 
to Independence, Iowa, in 1861? 

A. Yes, sir. 

4. What improvements were on that block in the spring of ’60 
and ‘61, if any? 

A. I think there were none in 1861. 

5. Did you see some men at work on that block who claimed to be 
putting down a well? If so, state what you saw them do. 

A. My impression is that it was in 1861—I would not swear posi- 

tively to that; however, it was as early as that—that some 
4652 parties came there and put a well down; well, I saw them 

put down the well; was with them the biggest part of the 
lime; they drove it into the ground, 

G. What was it that they drove into the ground ? 

A. An iron tube. 

7. Did you see the lower end of the tube before they drove it? 
If so, deseribe it as near as you can. 

A, Yes; I saw the tube; they had a plug in the lower end of the 
tube; after they drove the tube in the ground they had an Iron rod 
that they put down in the tube and drove the plug out; then at- 
tached a pump to the tube, pumped the same, and got water by 
that means. 

8. State whether there were any perforations on the sides of the 
tube above the plug. 

A. Yes; there were; my impression now is there were slots cut 
in the tube on four (4) sides of it. 

9. About how deep did they drive this tube? 

A. My impression now is that it was about 16 feet that they 
drove it. 

10. State whether they dug out any of the earth before they com- 
menced driving it. 

A. They did not. 

11. What kind ofa pump did they put on it? 

A. Well, I could tell the pump if I see it; it was a common iron 

pump that was used them times; I don’t know the nameof it. 
4653 12. State whether it was a long or a short pump, and 
whether it was open or closed at the top. 

A. Well, I could not tell now whether it was open or closed at 
the top; it is too long ago. Oh, it was a short pump. 

13. Did you pump water from it? 

A. Yes, sir. 

14. State, as near as you can, how long this well remained there 
after you saw it. 

A. It was there the biggest part of that summer; I could not state 
how long. 

15. On what part of the block was this well? 

A. N. W. cor. of block 3. 

16. Did you see many persons use this well during the time it 
remained there? 
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A. I saw persons use it; I would not know exactly how to answer 
that question. A well situated as that was I presume a good many 
ald use it. 

Was there anything around the well to keep people from it ? 

A. No, sir. 

18. At the time this wel] was there were there any buildings on 

Stoughton and McClure’s 2d add. to Independence on block 3? 
4654 A. Not in the spring of the year; I think there were none. 
19. Who put up the first building on that block, and when, 

and on what part of the block? 

A. E. Ross built the first building on the block, and on the 8. E. 
corner. My impression is that it was built in the fall of 61; am 
not positive about that. 

20. Have you seen any other wells of a similar kind put down 
on that block since the one you have just described ? 

A. Yes. 

21. When was the next well that you put down there? 

A. Put down in the fall of ’68 or spring of ’69. 

22. Whereabouts was that put in reference to the Ist one? 

A. That was put down about 4 rods from the N. E. cor. on the 
north line. 


Direct rests. 


4655 Cross-examination: 


X Int. 1. Were you present during the putting down of this last 
well you have referred to? 

A. Yes, sir. 

X 2. State who else was there and describe the manner in which 
the well was put down. Describe the tube point and pump as par- 
ticularly as you can. 

A. Elias Hovey, a man who put down the well, a man by the 
name of Crosby, Sam. Mackenzie, now dead. Well, he bored into 
the ground w ith some kind of an auger to put that dow n; then put 
a tube in. They had a point that they attached to the 1 iron tube. 
That point had holes drilled in it, with a wire screen on it; used a 
common, ordinary iron pump. That was put in there at my re- 
quest is the reason I know so much about it. 

X 3. Was this tube forced or driven into the ground ? 

A. It was a combination of both, I think. 

X 4. State all you know about its being driven or forced. 

A. Well, they bored some distance—they might have bored the 
greater part of the way—and then drove it some. 

X 5, State, as near as you can, how far this tube was driven and 
what was used in driving it. 

A. It was bored the biggest part of the way, and it wasa 
4656 wooden sledge that they used, I think. My impression is 
that they drove it about 4 or 5 feet. 

X 6. Can you not state what year this last well was put in ? 

A. But whether it wes in the fall of ’68 or. spring of 69 I can’t 
state. ‘The church was completed in the spring. 
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X 7. Please state who resided on that side of the river, near where 
you saw this first well made. 

A. Well, myself, for one, Sanford Clark, S. S. Allen, Mr. Sourbeer. 

X 8. Where did you reside? Give the location. 

A. I lived on the S. W. cor. of block 2. 

X 9. Where did Sanford Clark reside ? 

A. On block 8, N. W. cor. 

X 10. Who resided on the N. E. cor. of block 7? 

A. My. impression is that a man by the name of Brown. I sold 
that place to him, but he might have moved away at that time. 

X 11. How long did you reside on the S. W. cor. of block 2? 

A. A little over 8 years. 

X 12. During the time you lived there was there any other well 
of the kind you first described put on the N. W. cor. of block 3? 

A. I think there was in ’64 or’5. There was another well put 
down on that same block, somewhere further east than the one put 
down oF grees pretty near the centre of the block; none on the N. 

. cor. 
4657 X 13. Did Mr. Deering live on the N. E. cor. of block 7 
at the time this 1st well you have described was put down or 
during the time it remained there? 

A. I think not; don’t think he lived there until 1862. 

X 14. Will you state positively that he did not live there at the 
time this Ist well was put down ? 

A. No. : 

X 15. Who put this first well down that you say was put down in 
1861? | 

A. Can’t recollect the name. 

X 16. Describe the parties who had charge of the construction of 
this well, as near as you can, and state all you know about them. 

A. Well, they were young men; one of them, I recollect, was a 
tall man; two of them was all that I saw; one I could not describe. 

X 17. Did they claim to have a patent ? 

A. Don’t recollect. 

X 18. What was said by these men, if anything, at that time 
about this well and what they put it down for? 

A. They claimed they had a new process of getting water by 
driving a tube into the ground. 

X 19. What date did you move to where you lived at the 
4658 time you say this well was put down? 
A, May, 1860. 
X 20. Where did these men who put this well down claim to 
live? 

A. New York is my recollection. 

X 21. Where in New York? 

A. That I could not state. 

X 22. Did you then know where they were stopping in this 
town? 

A. It was what was called then White’s Hotel; I think it was. 


215—16 
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X 23. Did you know at the time they were here where they were 
stopping or do you make that statement from information since 
obtained ? 

A. I saw the parties at what I think was then called White’s 
Hotel, now the Merchants’. 

X 24. Were there two strangers or two men claiming to be from 
New York having control of this well project or was there only 
one? 

A. There were two. 

X 25. Did this first well or wells of that kind go into general use 
immediately after one was put down? 

A. They did not; not to my knowledge. 

X 26. There has been a good deal of excitement, has there not, 
on the driven-well question within the last year or two in this 

locality ? 
4659 A. There has. 

X 27. There has been a good deal of discussion about this 
first well you have described and the date it was put down, has there 
not? 

A. There has been some, but not a great deal. 

X 28. Is there not an organization in this county having for its 
object the prohibitation of the collection of royalties on the “driven 
well ” and defeating Green’s patent ? | 

A. I don’t know anything of it of my own knowledge ; don’t be- 
long to it. 

X 29. Has there not been frequent meetings held in this town of 
what is generally known as such an organization, and have you not 
seen notices of such meetings in your public papers ? 

A. Don’t know, only what I have heard on the street ; might have 
seen it in the papers; don’t remember. 

X 30. You have frequently heard discussions on this subject, have 
you not? 

A. Yes; I have heard it discussed in the store and on the 

streets. 
4660 X 31. Who has talked with you in reference to your tes- 
tifying in this case? 

A. Well, I don’t recollect now, except Col. Lake. He asked me 
what I knew about it. 

X 32. Has the defendant, George Hovey, ever talked with you 
about this matter? 

A. Well, yes; I have talked‘with him some; not a great deal. 

X 33. What has he said to you about it, either the ’61 well, as you 
call it, or Green’s patent or the Hovey patent? State fully. 

A. Well, I could not state the words; perhaps he has asked me 
about the ’61 well; what I recollected about it. 

X 34. You say “ perhaps he did.” Don’t you know he did? 

A. Yes; he has asked me what my recollection was, as to the time 
it was. 

X 35. When did he ask you? 

A. Well, it must have been in the winter of ’78 and ’9; could not 
state the exact time. 


4. 
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X 36. Have you had no conversation with him since that on the 
same subject ? 

A. I think not for the last year. 

X 37. What did he say to you further at the time you say he 
asked you about the well ? 

A. I could not state what was said. 
4661 X 38. Do you mean to be understood that that is all you 
can recollect of that conversation that took place in the winter 
of ’78 and 9? 

A. Yes, sir. 

X 39. You sympathize with the opposition to the collection of 
royalties by the owners of the Green patent, do you not? 

A. I don’t know what you mean by the question. If you mean 
dollars and cents I could answer it very quick, as I did not pay 
anything. 

X 40. Were you called upon by any one and asked to pay any- 
thing to aid in this opposition ? 

A. Yes, sir. 

X 41. Who called on you? 

A. Mr. Phillips. 

X 42. What did he state to you at that time, or any other, to be 
the object for what he asked you to subscribe or pay? State the 
conversation as near as you can. 

A. Well, he asked me in the first place to subscribe $5.00 
4662 towards a test case in the drive well. I refused to do it. 
There was very little conversation after that in regard to it. 

X 43. When was this conversation ? 

A. The winter of ’78 and ’9 is my recollection. 

X 44. Is this all you can recollect of that conversation ? 

A. It is all about the well. 

X 45. Do you sympathize with the opposition in any manner? 
You say you don’t in dollars and cents. 

A. I don’t think I do materially. I have no interest in it. 

X 46. What business was you engaged in in 1860 and ’61 ? 

A. A house builder. 

X 47. What was the date of the first train of cars that came into 
Independence over the Burlington road on the branch ? 

A. Can’t give the date; can tell the year—1873. 

X 48. Are you married ? 

A. Yes, sir. 

X 49. Give the date of your marriage, please. 
4663 A. The 18th day of December, 1855. 
50. Who was representative from your county in 1861? 

A. Could not tell, as we have not had many men there who are 
very notable. 

X 51. You state in your direct examination that there were slots 
cut in the end of the pipe in the Ist well and holes drilled in it. 
State, if you please, about how large those holes were. 

A. I did not state there were holes in the first one. The slots in 
the 1st well run up and down the tube about 18 inches or 20 and a 
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quarter of an inch wide. These slots run clear through the pipe. 
There were no holes in the Ist pipe; that is my recollection. 

X 52. Was there any screen or covering over these slots? 

A. No, sir. 

X 53. What kind of a plug was in the end of this pipe? 

A. Wood. 

X 54. Was there any tube or rod driven into the ground before 

this one with slots was put in? 
4664 A. I think not. 
X 55. Were you introduced at the time to the man or men 
that you say were here from New York and put that well down? 

A. I saw them working there and went from my house down. 

X 56. Did you at any time hear their names? 

A. I presume I did, but I don’t remember it. 

X 57. Was Joseph Ingraham the name of one of them ? 

A. Could not state. 

X 58. What arrangement did they have or preparation for driv- 
ing this tube, and what did they drive it with? 

A. They had a wood mallet or beetle and chain to pull it up with ; 
I helped them to do it. 

X o9 Did they have any scaffolding or arrangement to get up on 
to drive the tube? 

A. They had some sawhorse or something of that kind to lay 
boards on. 

X 60. You were there during the entire time they were making 
this well, were you, and observed particularly the tube, point, and 
pump? 
A. Well, I was there the biggest part of the day; took quite 
4665 an interest in it, it being a novel way of getting water. Yes; 

I observed particularly the tube, point, and pump. 

X 61. State anything that was said by either of these men that 
put the well down at that time. 

A. All I remember is that they claimed that they could get water 
by driving a tube in the ground, which was entirely new to me. 

; X 62. You say you helped to pull this tube up; what was that 
or? 


A. Yes; I could not tell what it was pulled up for; it was pulled. 


up with a chain and lever. 

X 63. Was it pulled clear out of the ground ? 

A. Yes, sir. 

X 64. What did they do to it after it was pulled out? 

A. Took it apart and put another piece on. 

X 63. How are you able to — for the date of putting down of 
this well, by what data” 

A. By the ume T bailt the place that I bailt at that time and the 
time I moved there. 

X 6G What date and month and year did you finish the build- 
Ing of your house, and whe built it ? 

A, I finished it in the spring ef 60 and moved in May, 1860; 

built it myself. 

4666 X 67. What was your particular trade ? 


r 4. 
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A. A carpenter. 

X 68. Who plastered your house ? 

A. A man by the name of Fox ; now dead. 

X 69. How long after you bought your lot before you moved into 
your house? 

A. Bought it Sept., ’59. 

X 70. When was the Presbyterian church built on that lot? 

A. In 1868 the walls were built. 

X 71. Did D. 8. Deering move into the house that you say was on 
the N. E. cor. of block 7 when that well was put down of did he 
build a new house or addition to that one before he moved over 
there ? 

A. I don’t know. 


Cross rests. 


Redirect: 


R. D. Int. 1. Did Deering build an entirely new house before he 
moved over there, or is the old house there yet? 
A. The old house stands there yet. 
R. D, 2. Explain, then, what you mean by your answer to the last 
cross-interrogatory 
A. I don’t know whether he built the addition before he moved 
or not, 
4007 R. D. 3. Who kept the hotel then known as White’s Hotel, 
now known as the Merchants’ Hotel, at the time this first 
well was put down” 
A. Tom Sherwood and Kimball, I think; am positive Sherwood, 
and I think Kimball. 
(Signed) T. H. TYSON. 


Subscribed in my presence and sworn to before me this 5th day 
of March, 1880. 
[SEAL. ] (Signed) FRANK JENNINGS, 
Notary Public. 


4668 M. W. Trask, being produced, sworn, and examined on 
the part of the defense, deposed as follows : 


Int. 1. What is your name, age, residence, and occupation ? 

A. My name is M. W. Trask; am 66 years of age; reside in 
Buchanan Co., Towa: am a farmer. 

2. Do you know Frank. S Trask ; and, if so, what relation is he to 
you, ifany? 

A. Yes; he is my son, 

S&S Where did Frank S. Trask slay during the sammer of 1861 

A, Independence, Iowa. 

4. What time did he come here and who came with him, and 
from what place did he come from to Lndependence? 

A. I should say about the 10th of May; I come with him from 
Jonesville, Wisconsin. 

5. How long did you remain here after you come? 
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A. I should think less than a month; a very few days. 
4669 6. Where did you go when you left here? 
A. I went back to Jonesville, Wis. 

7. When did Frank 8. Trask return to Jonesville? 

A. He returned the fall following. I can’t give the date, but think 
it was about the Ist of Oct. It was time enough for them to com- 
mence school, tho’. 

8. How long did he live in Jonesville after that to your know- 
ledge? 

A. Well, Frank was away part of one summer, that he started to 
go to California. I think he was there two winters, that he wintered 
with me. I don’t know but he did three; I won’t be sure. 

Direct rests. 

Cross-examination : 

X Int. 1. What did you come to Independence for May 10th, 1861 ? 

A. Come out to see my brother and see the country. 

X 2. Where did your brother reside? How do you fix that date ; 
from what data? 

A. It was the first year of the war, and, another thing, I 
4670 sold my livery out at that time. 
X 3. Who did you sell out to? 

A. Isaac Horrald. 

X 4. What business did you engage In on your return ? 

A. That summer, I guess, I did not do anything; the next busi- 
ness I did was to buy horses for the Government; [ then went into 
the livery business again. 

X 5. How old was Frank when he was here ? 

A. I think Frank was 13 years old ; he was born in °47. 


(Signed) M. W. TRASK. 


Subscribed in my presence and sworn to before me this 5th day 
of March, 1880. 
[SEAL. ] (Signed) FRANK JENNINGS, 
Notary Public. 


- 


4671 B. C. Hare, being produced, sworn, and examined on the 
part of the defense, deposed as follows : 


1. What is your name, age, residence, and occupation ? 

A. My name is b. C. Hale; am 55 years of age; reside in Buch- 
anan Co., lowa; am a solicitor. 

2. How long have you resided in Buchanan Co., Iowa? 

A. Since Christmas, 1851. 

3. Have you had any official position since you lived in this 
county; if so, what and when? 

A. I was sheriff in 60 and ’61. 

4. Did you go into the military service of the Government during 
the late war, ’61-"65? 

A. I did. 

5. What company and regiment? 

A. Company “C,” 27 Iowa Volunteer Infantry. 
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6. When and where did you enlist ? 
A. 1 enlisted the 15th of August, 1862, at Independence, 
Iowa. 
4672 7. Where did you reside in 1860 and ’61? 
A. In the city of Independence, Iowa. 

8. Do you know of any companies being raised in Independence 
before the one you went into? If so, state what ones. 

A. There was a company in ’61 that went into the 5th, Capt. 
Lee’s. I think that was in the months of July or August—muid- 
summer—and one company, “C,” 9th Lowa, a little after the other 
one went out. I don’t know whether that was in ’61 or ’62. 

9. Was anything done by the citizens of Independence to prepare 
Capt. Lee’s Co. to go into the service? If so, what? 

A. There was. We made part of a suit of clothes for each sol- 
dier—pants and, I think, shirt—kind of a uniform. 

10. Did you ever hear of a drive well? 

A. Yes. 

11. State where you first heard of such a well. 

A. Here in the city of Independence, Lowa. 

12. Did you see this well? 

A. I did. 
4673 13. State where it was located, giving the description as 
near as you can. 

A. It was in the street, or close to the street, near the Presbyterian 
church, in the city of Independence, on the west side of the river. 

14. Was the Presbyterian church there at the time you saw this 
well ? 

A. It was not. 

15. On which side of the street was the well ? 

A. On the south side of Main St., and it seems to me on the west 
side of the other street; don’t know the name of the street; am 
not positive which side of the street. 

16. Describe the well as it looked when you first saw it. 

A. It looked like a pump set on a board; a pump set on a plat- 
form ; an iron pump was all I could see. 

17. How high was the pump from the ground ? 

A. To my recollection there was a plattorm of boards, small—just 
apparently enough to keep the thing from tipping over. 

18. State whether there was any pipe below the pump going into 
ground. 

A. I could see nothing; I know it fetched water. I could 
4674 not tell what went into the ground by sight. 

19. Was there any appearance of the earth having been 
dug up there; if so, what was it? 

A. Nothing indicated any removing of earth. 

20. Did you use the pump to pump water from ? 

A. I just pumped for the curiosity of the thing; I might have 
watered my Saal there during the summer; maybe I did, but I did 
not practice it. 

21. Did you see others pump water from it? 

A. I did; frequently. 
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22. About how long did the well remain there in that way? 

A. I don’t know; it would be indefinite for me to say. It was 
taken up that summer a month or so; it might not be half that 
long ; it might be more. 

23. The first time you saw this well was the ground wet around 
it, as tho’ much water had been pumped out ? 

A. Yes; it was real wet ; the water stood in little puddles in horse 

tracks on the lower side of it. 
4675 24. Might not these boards that you saw have been layed 
there to stand on while pumping ? 

A. They might. I don’t know a they were there for, anyway. 

25. About how many boards were they ? 

A. My first impression would be that it was just one short wide 
board. There might have been a couple of narrow ones. 

26. What kind of a pump was this? 

A. An iron pump. 

27. About how tall was the pump ? 

A. Oh, about a little over three feet, I guess. 

28. What year was it you saw this pump and well? 

A. In 1861. 

29. By what data do you fix it that it was in 1861. 

A. By my office as sheriff and Capt. Lee’s company leaving for 
the service. 

30. When was the well there, with reference to the time that Capt. 

Lee's Co. was getting ready for the service ? 
4076 A, It was that summer before they went away; the fore 
part — that summer. 

Sl. Do you remember whether the well was there when they went 
away ? 

A. It seems to me that it was not there when they went away. 
That is my recollection; still it might have been. 


— 


32. Where did you live in Buchanan Co. before you come to In-- 


dependence ? 
A. In Littleton. 
30d. Was you acquainted with Geo. Hovey in 1861? 
A. I was. 
34. Do you remember of seeing Mr. Hovey at that well while it 
was there ? 
A. [did not. If I did I don’t recollect of seeing him there ; am 
pretty positive I did not. 
30. What was said when you first saw it, about how the well was 
made? 
A. The report was it was an iron tube driven into the ground 
until (it) reached water in gravel. 
4677 36. What was the appearance of the well, as to how it was 
made ? 
A. It looked just like a pump right on the ground; there was 
nothing that indicated digging, like a well. 


Direct rests. 
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Cross-examination : 

X Int. 1. Mr. Hale, you said something about a report that that 
was an iron tube driven into the ground until it reached water in 
gravel. Please state who you heard say anything about this, and 
state what was said. 

A. It was the report or talk among the citizens here; no, I could 
not identify any particular person with whom I had any conversa- 
tion in regard to it. 

X 2. Have you not had a good deal of talk about this well during 
the last year or two? 

A. Not to exceed twice. 

X 3. Who have you talked with? And state fully each conver- 
sation. 

A. Col. Lake asked me if I recollected that well—when and 

4678 by whom it was put down. I answered, as far as time and 

date of putting it down ; did not know the parties that put it 

down ; neither did I see them put it down; the second conversation 
would be about the same. 

X 4. There has been a good deal of talk within the last two or 
three years on the “ driven-well” question and a good deal of excite- 
ment caused by the attempt to collect royalties on the driven well, 
has there not? 

A. There has been considerabie feeling and a good deal of talk. 

X 5. Have you been called upon to join an organization to oppose 
the collection of these royalties or to contribute funds for that pur- 
pose 

A. I have not, in no way nor form. 

X 6. Who came with you when you come to Independence to live 
the last time, and when was it? 

A. I came the 26th of Dee., 1859, with my wife and adopted 
daughter. 

X 7. You stated that this well seemed to be on a platform and that 
it seemed to be a short board or two—small boards. Did the pump 

set on or about the centre of this board or these boards ? 
4679 A. I do not know whether it set on them or not; am not 

positive. I stood on a board when I pumped so as not to get 
my boots muddy. It seemed about 3 foot long and a foot or more 
wide; either one or two boards. 

X 8. It was a good while ago and your recollection is not very dis- 
tinct about the matter, is it? 

A. It is not distinct about the platform. 

X 9. You say in your direct examination that you did not charge 
your mind with the time one of these companies left. Were you 
particularly interested in the well, and did you charge your mind 
with that and the partivulars concerning it so that you could testify 
positively in regard to it? 

A. I charged my mind particularly with the well from its novelty 
to me. ‘ 

X 10. Did wells of this kind go into general use in this locality 
immediately after this one was made? 
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A. I could not answer; I went away into the service. 

X 11. Were the streets laid out on the west side of the river so 
that you could designate them at the time this well was put 

down ? 
4680 A. They were. 

X 12. What way were they marked or laid out so that 
you could at the time tell the lines of Main St. and the cross-streets 
at where this well was said to be put down? 

A. Tell it by the buildings on the streets. 

X 13. What buildings were there on this street on the west end 
of the block on which the well was that you have located by which 
you determined the line of the street ? 

A. I determined the location of that street by a building on the 
north side of Main St., and used, I think, as a blacksmith shop, and 
on the south side and east of the street by a residence, a dwelling, of 
some one; I don’t know whose. 

X 14. Did this blacksmith shop come up to the east line of the 
street running north and south by the well ? 

A. It did or near to it on the cor. of Main and that street. It was > 
a brick, I believe; that is my recollection of it at present. 

X15. Where was this other residence that you have named? 


ue 
-o 


4681 A .It was on the east of the street running north and south ; 
a little further away from the street. 
[- X 16. What year was the Presbyterian church built? PS 
| A. I do not know; I was not a resident of this town when it was 
) built. | 


X 17. Were you informed that there was a patent on this well? 

A. I was not; after [come home from the army, in 1865, I was 
informed there was a patent. 

X 18. Who was the capt. of your company that you went out in ? 

A. Capt. Noble. 

X 19. When did your time cease as acting sheriff? 

A. It expired with the year 1861. 

X 20. What did you do after ceasing acting as sheriff? bd 

A. Clerked in a book store until I enlisted,in Waggoner’s store—of 
Galena, Ill.; they had a branch store here; he was my employer. 

X 21. What part of Buchanan Co. do you reside in? 

A. I reside now in Quasqueton. 

Q. 22. Have you attended the meetings held in the interest of the 
opponents of the driven well? 

A. Emphatically, no. 

X 23. Did you examine, at the time you first saw this pump or 
well, to see whether the tube was inserted tightly in the ground or 

whether it was loose and supported on this platform that you 
4682 mention? 
A. I did not examine it. 


Cross-examination rests. 
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Redirect: 


Int. 1. You say in your cross-examination that there was a black- 
smith shop on the north side of Main St. opposite this well at the time 
this well was there. Are you sure that that building was occupied 
as a blacksmith shop at the time this well was there ? 

A. I am not, as in my first answer I was not positive. 

2. Are you sure it was a brick building? 

A. Iam not. 

3. When you returned from the army, in 1865, did you hear that 
there was a patent on this well that you say was put down in 1861? 

A. Not that particular well ; it was a patent on drive wells—about 
that time. 

(Signed) B. C. HALE. 


Subscribed in my presence and sworn to before me this 5th day 
of March, 1880. 


[ SEAL. ] (Signed) FRANK JENNINGS, 
Notary Public. 
4683 GEORGE A. WILLIAMs, being produced, sworn, and exam- 


ined on the part of the defense, deposed as follows: 


Int. 1. What is your name, age, residence, and occupation ? 

A. My name in Geo. A. Williams; am 33 years old; reside in In- 
dependence, Buchanan Co., Iowa ; am a grocer. 

2. Do you know A. F. Williams; and, if so, what relation is he to 
you ? 

A. He is my father. 

3. Do you know where your father lived in 1861? If so, state. 

A. Yes, sir; he lived on the west side of the river, in the south 
part of the town, in Independence, Iowa. 

4. How long did he live there? 

A. Well I don’t know whether he lived there a year and a half; 

I know he went to Michigan in the fall of 1861. 
4684 5. What time in the fall of 1861 did he go to Michigan ? 
A. It was in Oct. or Nov.; think it was in Nov.; won’t be 

certain. 

6. How long did he live in Michigan after the fall of 61? 

A. Four years; it might have lacked a few days. 

7. Where did he go from Michigan ? 

A. Come back to Independence, Iowa. 

73. When your father moved to Michigan in 1861 did you go with 
him? 

A. Yes,sir; I went with him. 

8. Did you live with him during the time he lived in Michigan ? 

A. Yes, sir; I did. 

9. Did you live with him when he lived in Independence in 1861? 

A. Yes, sir. 


Direct rests. 
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Cross-exam ination : 
Int. 10. How do you fix the date of your father living on the other 
side of the river in 1861? 
A. Because we moved from there to Michigan in ’61 and got back 
in 1865. 


(Signed) GEORGE A. WILLIAMS. 
4685 J. E. Trexter, being produced, sworn, and examined on 


the part of the defense, deposed as follows: 


Int. 1. What is your name, age, residence, and occupation ? 

A. My name is J. E. Trexler; am 59 years of age; reside in Black 
Hawk Co., lowa; am a paper-hanger and white-washer. 

2. Did you ever reside in. Buchanan Co.? And, if so, state where 
and how long. 

A. Well, sir, I came to Independence, in Buchanan Co., Iowa, in 
the spring of ’57 and stayed here one year, and then I moved back 
to Reading, Pennsylvania, again; stayed there about a vear and a 
half; then I moved back to Buchanan Co. again; then I lived here 
till the spring of ‘66; then I moved to Waterloo, where I live now. 

3. What year and what time in the year was it that you came to 
Independence the second time? 

A. Well, sir, it was in the fall of the year; yes, in the fall of 59. 

4. Whereabouts in Independence did you live from that time? 

A. I lived just one block from here; I lived on the west 
4686 side of the river, on the north side of Main St., the second 
block from the river. 

5. During the time you lived there were there any companies or- 
ganized to go to the war? 

A. Yes, sir. 

6. State who raised the company and what year they were raised. 

A. Capt. Lee raised the company; think it was in the month of 
June; think it was in 1861. 

7. While you lived there did you know the block of land on which 
the Presbyterian church now stands? 

A. Yes; I knew the block of land, but did not know the owner 
of it. 

8. Did you at any time see some men doing work on that block 
of land that attracted your attention ? 

A. Yes, sir; I did. 

9. State what you saw them do there. 

A. Well, sir, I saw them driving a “drive well ”—a pipe, such as 
they use for drive wells. 

10. What did they drive it with? 
4687 A. I think they drove it with a sledge; it was a heavy in- 
strument of some kind; I took it to be a sledge. 

11. About how long was the pipe you saw them driving down? 

A. Well, I suppose it to have been about J6 feet; I judge it to 
have been that just with an eve measure. 

12. State whether they had anything to stand on to drive it; 
and, if so, what. 
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A. A couple of wooden horses. 

13. About how high were these horses? 

A. They might have been—I did not measure—about 3 or 4 feet 
high. 

14. From the top of these horses could they reach the top of this 
16-foot pipe? If not, state how they managed it. 

A. Well, they had two sections of pipe; each section might have 
been about 8 feet ; well, they had the two horses with a plank across, 
and the first section they drove it in by stamping it down as far as 
they could without driving it, and then they got on their horses 
and drove it down with a sledge—put a cap on their pipe first, and 

then they drove that down as far as they could, and then they 
4688 put on the other section and drove that down; then they at- 
tached the pump to it and pumped water out of it. 

15. Explain what you mean by saying that they drove this down 
by stamping it as far as they could. 

A. By taking it in their hands and raising it up and down. 

16. How long did the well remain there ? 

A. Well, then, that well might have remained there 3 or 4 months ; 
it was there some time. 

17. On which side of Main St. was this well ? 

A. On the south side of Main St. 

18. State whether many persons used it while it was there. 

A. Yes, sir; there was quite a good many come there to get a 
drink; it seemed to be quite a curiosity at the time. 

19. What buildings were on this block when you saw the well ? 

A. There were no buildings on the block at the time; it was 
mear-ly an open commons. 

20. What year was it that the well was made there and what time 
of the year? 

A. It was in the year 1861 and some time in the forepart of May. 


Direct ex. rests. 


4689 Cross-examination : 


X Int. 1. Were you pretty generally acquainted in Independence 
at the time that well was put down that you described ? 

A. Well, yes; I was middling for the short time I was here. 

X 2. What business was you engaged in at that time? 

A. I was in the restaurant business. 

X. 3. What do you mean by restaurant business ? 

A. An eating house to lunch in. 

X 4. Where was your place of business ? 

A. On the east side of the river. 

X 5. Were you present before or at the time they commenced to 
drive this tube? 

A. I was not on the same lot, right across the street. 

X 6. Did you go over there? 

A. No, sir; I did not go over. 

X 7. You was across what street ? 

A. Right across Main St.; the well was drove in pretty near oppo- 
site from where the house where I live. 
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X 8. What block did you live on, and how near to the S. W. cor. 
of the block? 
A. I can’t tell you the number of the block now ; it was on part 


of the 2d lot; — own part of the Ist lot on the 8. W. cor. of the 
block; I bought the S. W. cor. lot and the one next to it. 
4690 X 9. Were there any other improvements on these lots you 


bought at that time? 

A. There was nothing but an old log house and the well on them 
when [ bought them; [ bought them in the spring of 1897, 

X 11, What was the old log house used for ” 

\. Well, it was used for a tenariment; [moved into it myself. 

X 12. Was there any other buildings on that block that vou lived 
en at the Lime you saw this well? 

A. Yes, sir; I built one myself and I sold 40 feet to Gifford, and 
then there was one right adjoining mine on the east side, and then 
there was another house on the 3d lot east of my house. 

X 13. Who hved in the house next to you when you saw the well ? 

A. Mr. Gifford lived in the first; Dr. Taber, I think, lived in the 
2d at the time. 

X 14. During the spring or summer of 1861 was there any black- 
smith shop on that block ? 

A. No; there was no blacksmith shop there at that time. 

X 15. Did you go over to where they were driving this well at 
the time? 

A. No, sir; I did not. 


4691 X 16. Who made that well ? 


A. That I could not tell—who the persons were that put the 
well in; they were strangers to me. 

X 17. Have you not heard, within the last year or two, this well 
talked about considerable, and have you not heard the way in which 
it was made discussed fully—as to how it was driven, the kind of 
pipe or tube, the point, and the pump? 

A. No, sir. 

X18. Has no one talked with you within the last year or two 
about vou testifving as to this well? 

A, No, sir; nothing in regard to testifying. 

X 19 Am I to understand you to state that no one has said any- 
thing to you about this well? 

A, Well, I have heard them talk some about this well when this 
well question come up. I made some remarks in regard to this well 
that I had seen put in. 

X 20. Describe this pipe that you saw driven. 

A. Well, I took it to be an iron pipe. They tied a point on the 
bottom of it; I could see that. 

X 21. Was there any holes in the point or end of the pipe? 
4692 A. As near as I could see it across the street there were 
holes in it; I am certain there must be holes in it. 

X 22. There has been a good deal of excitement on this driven- 
well question the last year, has there not ? 

A. Well, I don’t know of any, only for about the last 6 months ; 
I had not heard of any before. 
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X 23. Do you know anything about meetings being held to oppose 
the collection of royalties ? 

A. Yes, sir. 

X 24. Have you attended any of these? 

A. No, sir. 

X 25. How many companies were raised here during the war’ 

A. Well, T don’t really know, [ suppose there might have a 
three or four. T could not tell as to the exact number, 

X 26. How is it vou know so much about this Capt. Lee's Co.? 

A. Well, it was the first company that was raised, and it seemed 
like a kind of a curiosity to see soldiers getting here for the war 

X 27. Did vou not observe the other companies as much as you 
did this one, and is it not a fact that as the magnitude of the war 

became known the interest Increased all over the country ? 
4698 A. Well, 1 don’t know but it did in some respects; | don’t 

think I did observe the other companies as much, because 
the first excitement was the most; the thing became an old thing. 

X 28. Now, tell how you locate that well there in 1861. 

A. Well, in 1861, on the Ist of June, | moved over on the other 
side of the river—on the east side. I moved out of the house about 
the 1st of June; it was just before this Co. organized—of Capt. Lee’s, 
and because I see the soldiers there getting water—getting a drink. 

X 29. Were there not soldiers about that locality freely in 18627 

A. Not that I knew, in that locality. 

X 30. Were there no companies raised in 1862 in Independence? 

A. Yes; I think there was. 

X 31. And how do you know that they did not congregate freely 
in that locality ? 

A. Well, I don’t know as there was anything to draw their atten- 
tion there. 

X 32. Was there not the same ground there for them to drill on? 

A. Well, I don’t know but there might have been good 
4694 grounds for them to drill on; I did not live there at ‘that 
time; I did not see them there. 

X 33. Who talked with you about what you would swear to in 
this case ? 

A. No one. 

X 34. No one to-day or to-night? 

No. 
35. Did you ever have a driven well ? 

A. Yes, sir. 

X 36. Are you a member of any organization ? 

A. No, sir. 

X 37. You sympathize with the opposition to the collection of 
these royalties ? 

A. Well, I do, to some extent. 

X 38. Then you have volunteered your testimony in this case, 
have you, and offered it without any one conferring with you on 
the subject ? 

A. No, sir; I can’t say that I have. 

X 39. Please explain. 
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A. I don’t know how to explain; I[ let it be known about this 
well here when I heard they were collecting royalties round the 
country; I thought it strange for them to be collecting royalties on 

a thing that had been in existance so long; I let out in re- 
4695 gard to this well here, and the first thing I knew they were 
after me, 

X 40. Who was after you ? 

A. Well, in the 1st place a man by the name of Thompson was 
after me, and then Mr. Lake here. 

X 41. What did Mr. Thompson say to you? 

A. Mr. Thompson wasat my house. I was not at home and I did 
not see him, and then Mr. Lake came after me. 

X 42. What word did Mr. Thompson leave at your house? 

A. Why, he left word that he wanted to see me in regard to the 
drive well, and for me to come around to his store. 

X 43. When did the second company leave here that went to the 
war? 

A. That I could not tell you—when the 2d and Srd company 
went. 

X 44. Was you served with a subpceena to come here and testify ? 

A. No, sir. 

X 45. Why did you come? 

A. Well, I come because I was requested to come and give what I 

know about it. 
4696 X 46. Who requested you to come and how did you get the 
word ? 

A. Well, Mr. Lake dropped me a line. 

X 47. How long did you keep a restaurant on the east side of the 
river ‘ 

A. rill in the spring of ’64. 

X 48. You did not come over on the west side in 1862? 

A. I came over occasionally. 

X 49. Was that well put down before D. 8S. Deering moved onto 
the block where he now lives, or after? 

A. That I could not tell positive. 

X 50. Did you ever see him, or any of his family, at that well 
getting water ? 

A. I can’t say. 

X 51. Do you see T. H. Tyson either at the time the well was put 
down or after? 

A. That I could not say. 

X 52. You could see the workmen putting it in, could you? You 
were near enough to distinguish them, if you knew them ? 

A. Yes, sir. 

X 53. And you now swear that you did not know anybody that 
was around the well at work ? 

A. No, sir; I did not know any one. 

X 54. And you do swear that you could see a small cap 
4697 put onto the top of the pipe to drive it? 

A. Yes, sir; they put on something; I supposed it was a 
kind of a cap. 
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X 55. And you are sure they drove it with an iron sledge ? 

A. Yes, sir. 

X 56. Can you give the names of anybody you ever saw getting 
water at that well outside your own family? 

A. I can’t name anybody; I have no doubt I knew them, but I 
can’t name them now. 

X 57. Did you get a well made right away after seeing this one? 

A. No, sir; I had a dug well in my yard. 

X 58. Did this well go into general use in this locality within a 
year or two after this one was put down ? 

A. None as I know. 


Redirect : 


Int. 1. You stated in your cross-examination that the house on 
the S. W. cor. of the block you lived in was a log house. Now state 
whether the logs were covered over in any way on the outside; and, 
if so, how. 

A. They were covered over with siding. 


4698 Question 2 missed. 


R. D. 3. What kind of a pump was it on this well tube ? 

A. Some called it a pitcher pump or cistern pump; you know 
what I mean. 

R. D. 4. Was there any platform under this pump or any boards 
there ? 

A. No, sir; there was no platform, but there was boards lying 
-round the pump. 

R. D. 5. Was there more excitement or interest when Capt. Lee 
raised his company thari when the other companies were raised 
here ? 

A. Yes; I think there was, as far as I am aware of. 

R. D. 6. After you moved out of the house in 61 how long before 
you moved back there again ? 

A. I did not move back into the house again. 

R. D. 7. Have you never lived in that house since 1861 ? 

A. No, sir. 

R. D. 8.. When these men were putting down that well did any 
erson come and stand round there looking on, that you remem- 
i of ? 

A. Well, yes; they were passing back and forward. 


Redirect —. 
Recross waived. 
(Signed) J. E. TREXLER. 
4699 Subscribed in my presence and sworn to before me this 5 
day of M’ch, A. D. 1880. 
[SEAL. ] (Signed) FRANK JENNINGS, 


Notary Public. 
(Endorsed :) Filed Oct. 20, 1880. E. R. Mason, clerk. 
217—16 
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4700 Monday, March the Sth—. The counsel for complainants not 

appearing on the day of adjournment, the further hearing of 
testimony stood “adjourned watil this evening, Tuesday, the 9th day 
of March, 1880, at 7 o’clock p. 1 


Extras 8. Hovy, being produced, sworn, and examined on the part 
of defense, deposed as follows : 

Int. 1. What is your name, age, residence, and occupation ? 

A. My name is Elias S. Hovy : ; am 56 years of age; reside at 
wanton, Butler Co., lowa; am a farmer. 

Where did you reside before you moved to Butler Co., lowa? 

A The last place was Indeper ndence, Buchanan Co., Iow: 

3. How long did you reside in Buchanan Co., low a? 

A. About 20 years. 

4. What business were you engaged in the latter part of your res- 
idence there, and how long were you engaged in that business ? 

A. The iron well business; I think 8 or 9 years. 

5. In how many different counties in lowa have you made iron 
wells ? 

A. I could not tell. 
4701 6. Give the names of the different counties in which you 
made them, so far as you remember them now. 

A. Buchanan, Black Hawk, Butler, Bremer, Fayette, Benton, 
Fama; I think Johnson, Jones, Muscatine, Louisa; that is all I 
think of; we made some in Linn. 

How deep have you ever made one of these wells? 

A. Well, 35 or 40 feet. 

8. In what kind of soil do you find water in making these? 

A. Quicksand and gravel. 

Do you not sometimes find water in clay where you can make 
a well with an iron tube? 

A. We have sometimes bored through clay, but never made a well 
in clay. 

10. What kind of a tube have you used in making these wells 
and especially describe the lower end of the tubes? 

A. We have used an iron pipe, called gas pipe, with a screen on 
the lower end, usually covered with brass wire cloth. 

11. How is this screen on the lower end made? 

A. The ones we used usually were drilled with 3 to 1 inch holes, 


’ 


“one hundred or more in number, about 2 feet long, covered with a 


brass wire cloth. 
12. Why did you cover them with a brass wire cloth ? 
4702 A. Because we found coarser material would let through 
the sand and fill our pumps. 
13. What part of the pump would be filled with sand ? 
A. The ecylender or suction barrel. 
14. What effect would that have on the pumping of water? 
A. It would usually let the water run back out of the pump, " 
that we would have to prime it by starting the water repeated]|y ; 
would fill that barrel full of sand, so that we could not pump at 


all. 
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15. Why could you not pump a well with the cylender full of 
sand as you could with sand in the tube below the eylender? 

A. Where there is but a little sand comes through, and that fine, 
the current of water would lift it to the cylender, but not from the 
cylender out. 

16. Can you explain why sand in the cylender interfered with the 
working of the pump? If so, explain it. 

A. Well, it would often fill the ecylender full so that you could 
not work the handle. 

17. Well, what benefit was this screen over the hole drilled in the 
pipe ? 

A. It kept the sand back from getting into the pipe. 

18. Could not the sand come up in the lower end pipe as well as 

in these holes? 
4703 A. We always plug-ed the lower end of the pipe tight. 
19. If the lower end had not been plug-ed what would 
have been the result? 

A. If over 15 or 20 feet, the pipe would fill full of sand, so that 
we could not get any water. 

20. Have you seen the drawingsand specifications attached to the 
patent on which this suit was brought? 

A. I have. 

21. What kind of a pipe is represented as being used in that 
patent? 

A. A pipe with the lower end opened and holes in the sides; I 
am not positive as to the holes in the sides. 

22. State whether, from your experience in making wells in Iowa, a 
well made by using a pipe with an open end and holes in the sides 
a}inch in diameter would operate as a well in any of the places 
where you have made wells in Iowa; and, if not, why not. State 

fully. 
4704 A. They could not be made, as the sand would continue to 
come if less than 10 feet to the water; if more than 15 or 
20 feet the pipe would fill full, and you could get neither water nor 
sand up. 

23. If the well was between 10 and 15 feet what would be the re- 
sult ? 

A. Sometimes we would get some water and sand and sometimes 
we would not. 

24. State whether or not the brass wire cloth of which you speak 
of in all cases kept out the sand. 

A. I don’t remember any place in Iowa but that it did. 

25. Does it ever wear out and get holes in it ? 

A. Quite often torn putting them down. 

26. State what are the results that follow when they are torn. 

A. The sand gets in and makes our pump work hard. 

27. Have you ever been called on to repair these wells after they 
have been down some years? 

A. Yes, sir; quite often. | 

28. Have you ever found them with holes in the sereen, and, if 
so, what has been the result when there was holes in the brass wire 
cloth ? 
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4705 A. Have found them with holes — consequence some once 

gravel. The sand would come so as to bother the cloth one 
choke them up. 

29. Have you ever examined the specifications and drawings in 
the original patent issued to Nelson W. Green, dated January 14, 
1868, and known as 738425? 

A. I don’t know as I have. 

30. Have you ever examined a copy of the specifications and draw- 
ings attached to that patent? 

A. Yes, sir. 

31. State whether there is any ambiguous terms or any compli- 
cated devices mentioned in the same that required an explanation 
by a reissue. 

A. Well, I think any man who is used to business could make a 
well like it, or try to. There are no ambiguous terms or complicated 
devices described in it. 

32. In case the soil in which the water was found was very coarse 

gravel, What is your opinion In regard to a well made in that 
i706) way working asa well? 
A. I should think it might. 

33. Then, if the soil was the proper kind, could a person by ex- 
amining the specifications to that patent, No. 73425, make a well of 
that kind if he had had some skill in the business of well making ? 
A. I think he could, 

34. Did you ever hear of such a thing as a drive well? 

A, Oh, I think I have. 

35. Where did you reside when you first heard of a drive well ? 
A. In Perry t’p, Buchanan Co., Iowa. 

36. Did you go to see the well? And, if so, state where you 


found it, 
A. I did go to see it and found it in Independence, Buchanan Co., 


lowa, on the west side of the river near Main street; on the south 
side of Main street. 
37. Describe what you saw there of this well. 
4707 A. I saw what is called a pitcher or cistern pump screwed 
onto the top of an iron pipe. I got out of the wagon, went to 

it, pumped water, and drank out of it. 

38. State what was on the outside of the pipe. 

A. I don’t remember anything above the ground. 

39. State whether there was any hole round the pipe and down 
into the ground. 

A. I did not notice any. 

40. How was the appearance in regard to any earth having been 
excavated there ? 

A. Did not look as though there had been, except some sand ap- 
parently pumped up with the water. 

41. How many times did you see this well ? 

A. Don’t remember particularly but twice. 

42. How far apart were those times ? 

A. Perhaps a month. 
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43. How close was the earth up to the pipe in what this pipe was 
fastened ? 

A. I think it was tight or close to it. 

44. How did the pipe appear to have been put into the ground ? 

A. Forced in in some manner simply. 

45. What was there to hold up the pump, except the pipe onto 
which it was fastened ? 

A. Don’t remember as anything. 

46. Did you see other persons use this well; if so, how many ? 
I did. About 4 or 5 the first time; myself and one more the 
2d time. I was there alone. 
4708 47. How far was this from Main street as traveled then? 

A. I should say from 10 to 15 feet from the track. 
48. State whether there was much travel on that street at that 


_ . 


A. There was a good deal. 
49. State whether there was anything between the street and this 
“ to prevent it to be seen by those passing ; and, if so, what. 
| think there was nothing. 


50. What year and what time in the year was it that you saw" 


this the first time 
In ISGL; the early part; well, I should think it was May; 
might have been June, 
50}. What year and time of the year was it that you saw it the 
2d time? 
A. It was in 1861. It was in June or July, I think. 
51. What circumstances attended it that makes you think it was 
in LS61? 
I know it was whilst the soldiers of the Ist company raised in 
this town were here, and one of the soldiers went with me to drink 
of the water. 


Adjourned until March 10, at 8.50 a. m 
4709 Marcu 10—8.30 a. m 


Met pursuant to adjournment. 
All parties present. 


53. State any other circumstances or facts by which you fix the 
date of this well. 

A. Well, I was down here to church; it was announced that 
Elder Fulton was to address the soldiers; I stopped to hear the ad- 
dress; a young man by the name of Furcht, a soldier, asked me to 
smoke a cigar with him, as it was, perhaps, the last time I should 
ever see him. After we got through smoking he wanted to know 
where we could get a good drink of water. I told him that we 
would go to this iron well to get a drink, as it was on our way to 
hear the speech. 

54. State whether you went with him to get a drink of water. 

A. We did, and got it. 

55. State whether or not you got it from the well described. 


A. We did. 
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56. Do you know in what company and regiment this man Furcht 
enlisted? If so, state. 
A. I don’t know the company; it was in the 5th regiment of in- 


fantry. 
4710 57. Have you examined a copy of the rat an attached 
to the patent, reissue 4372, issued to Nelson W. Green, dated 


May 9, 1871? 

A. I have. 

58. Are there any matters in regard to making this tube or drive 
well that are not in the specifications of the original patent 73425, 
dated Jan’y 14th, 1868?  Ifso, state what they are. 

A. I think there is. He claims, I think, in the reissue that in cer- 
tain soils it is not necessary to drive his instrument for making the 
hole, as the tube itself can be driven. 

59. Do you know of wells having been made by driving the tube 
itself without first driving a rod? If so, state when you first knew 
of their being made in that way. 

A. I have; it was in 66, I think. 

60. Where did you know of a well being made by driving the tube 

“without the rod in 1866? 

A. On the farm of Elias Parker, west of town, here in Perry t’p, 
Buchanan Co., Iowa. 

61. Between that time and May, 1871, do you know of wells being 
made by driving the tube without the rod? And, if so, state where 
and how many you know of being made. 

A. None that I know of. 
4711 62. Do you know the defendant in this action, George 
Hovy? 

A. I do; he is a brother of mine. 

63. Do you know with whom he first commenced making these 
iron tube wells? 

A. He commenced with me. 

64. In what year? 

A. I think it was in the fall of ’70. 

65. How long did you and he work together? 

A. About 14 or 15 months. 

66. Was you with him most of that time in the making of these 
wells ? 

A. Well, I travelled with a separate team taking orders and he 
worked with the hired men; it was seldom that I helped make the 
wells. 

67. State how he made the wells, as far as you saw them made; 
describe the process fully. 

A. We had a wood auger welded onto a piece of gas pipe abont 
#-inch in size, cut into pieces about 4 feet, with couplings, so that we 
could attach one piece to another as we bored down to, and usually 
from 3 to 4 feet into, the water to loosen up the sand so that we 
could insert our coarse screen into the water; then we attached a 
pitcher pump to the tubing, pumping water, dirt, and sand, clean- 
ing out the finer material from the coarser material, and then we 
withdrew that, put in a screen covered with fine brass wire cloth, 
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putting a plug in the lower end tight, then we put that down 
4712 into the water, pumping out then the muddy water and some 

very fine sand, then attach an anti-freezing _.pump, which 
completed our well. 

68. What was the size of the auger and of what material was it 
made? 

A. We used 2 inch, 23 inch, and, I believe, 3 inch at different 
times; I suppose they were made of iron and steel. 

69. What size tubing did you use in making these wells? 

A. Inch and a quarter and inch and a half. 

70. When er had finished a well state whether or not the earth 
was packed close around the outside of the tube. 

A. It was not, usually. 

71. How much space was there between the earth and the tube? 

A. From } inch to an inch; sometimes 2 inches. 

72. Did you at any time assist in making experiments in the 
earth to see what the difference was between driving the tube down 
into the ground and using an open-ended tube and by boring down 
into the water and using a tube in the bottom and screen over the 
holes? If so, state when and where you made the experiménts and 
describe particularly what was done; state fully. 

A. I did, in the month of April, 1879, in Independence, Buchanan 

Co., Iowa; on the west side of the river, near Main street, near 
4713 where this well in 1861 was put down; we attached a pump 

to the one put down with an open lower end; we could get 
no water at all; several of us tried hard to get it; then we attached 
the pump to the one bored down with a fine screen attached to the 
lower end and we got a fair stream of water. 

73. Did you make any other experiments there? If so, go on; 
describe fully. 

A. Well, we bored down in another place, ran down our coarse 
screen, pumped out the fine dirt, inserted another screen like the 
one before described, with the wire gauze on it and a plug in the 
lower end, and we got a full flow of water; then we bored down 
with an 8 or 10 inch auger, then run down our coarse screen—the 
one we pumped dirt through—pumped out the dirt, and made 
another well like the one made with the 24-inch auger, such as we 
commonly used, and we got a stream of water substantially the same 
as in the case last mentioned. 

74. Did you at that time and place make any experiment by 
tamping the earth around the tube at the top of the pipe? If so, 
state what you did and give the results; state fully. 

A. We did; I am positive we — and we found no different result 

than we did from packing than we did without packing. 
4714 75. In interrogatory- Nos. 60 and 61 you was asked if you 

knew of any wells being made by a driving a tube into the 
ground without first driving a rod to make the hole, between 1866 
and 1871? Your answer was, “ None that I know of.” Now, state 
if whether you remember or know of any wells being made by driving 
a tube into the ground without driving a rod to make the hole, be- 
tween 1866 and 1871. 
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A. I did. 

76. State about how many wells you remember of being put down 
between 1866 and 1871 in that way; state as nearly as you now re- 
mem ber. 

A. Several hundred. 

77. Explain why you made the answer to interrogatory 61 that 


you —? 
A. I understood it from 1866 back to 1861; that is the way I un- 
derstood the question. | 


Direct rests. 


Cross-examination: 


X Int. 1. When did you first see a pitcher pump—that you recol- 
lect of distinctly ? 
A. Oh, I should think I was ten or twelve years old. 
4715 X 2. Will you swear positively that you saw a pitcher pump, 
such as Is now in common use, as much as 20 years ago? 
A. I will not. 


By consent of parties, O. M. Gillett, Esq., takes the place of the 
commissioner to record the testimony. 
F. JENNINGS, 


Commissioner. 


X 3. Give the date, as near as you can, when you first saw what is 
known as a pitcher pump? 
A. I think ’64, ’5, or ’6. 
X 4. Is it not true that they did not commence to manufacture 
pitcher pumps with a screw cut on on the lower end suitable for at- 
taching such pipes as you use in making tube wells until between 
| 1863 or 1865, and that were suitable for using on tube wells? | 
A. I do not know when they commenced; I think [ saw one in 
1861. ¥ 
X 5. Will you swear positively that you saw a pump known as a 
pitcher pump, with a screw made on the lower end suitable for at- 


i taching gas pipe, in LS6L” 

t A, L will not swear positively, ° 
| X 6 Will you swear positively that you saw what is known as a 

| pitcher pump in 161? ' 
| 4716 A. IT will not swear positively, but I think I did, 


NX 7. Is it not true that when you were manulacturing 

these wells that you knew of but one firm in the United States that 
| manufactured pitcher pumps suitable for drive wells ? ® 
| A. I know that when we commenced making the iron wells we 
| found several different patterns of pitcher pumps in use; some of 
them had the appearance of having been in use several years. 

X 8. The 7th interrogation is repeated and witness requested to 
answer. 
| A. No, sir; I did not know any such thing. There was more 
than one. 
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X 9. Did you not tell me a few moments ago that there was but 
one firm in the U. 8. at the time you were manufacturing wells of 
whom you could get pitcher. pumps suitable for the business ? 

A. I did say that there was but one firm that I knew of that made 
a pitcher pump that we could use successfully, meaning in pump- 

ing sand or dirt in connection with the first screen we used 
4717 in making the well. 
X10. What firm was this that you refer to? 

A. Cowan & Co. 

X 11. What other firm did you know that was manufacturing 
pitcher pumps in the U.S. when you first commenced the business ? 

A. There were several different styles of pumps that we found in 
use on these wells manufactured by different parties, but I do not 
remember their names. 

X 12. What newspaper was published in Independence at the time 
you say you saw this first well? 

A. I could not tell the name of it. 

X 13. Did you take one published in Independence ? 

A. I could not say whether I did or not. 

X 14. Did you see any account of this well in any newspaper 
published at or about that time? 

A. I don’t think I did. 

X 15. Did it excite a great deal of curiosity, interest, and discus- 

sion ? 
4718 A. I think it did. 
X 16. Who was that soldier that you went to the well with 
to get some water and smoked a cigar with for the last time? 

A. His name was Furcht. I do not know his given name. I 
think he lived in Fairbanks t’w’p, Buchanan Co., Iowa. I have 
never seen him since that day. I was acquainted with him a short 
time before. 

X 17. What day of the week did you say this was? 

A. On Sunday. 

X 18. Did you know anything as to how this well was constructed ? 

A. I did not. 

X 19. What month in the year was this? 

A. I think in June or July. 

X 20. Whose company was this young man going In? 

A. Ido not remember the captain’s name. [t was the first com- 
pany raised here in town, 

X 21. How do you know it was the first company raised here in 
town Y 

A. As my brother’s son and a young man who worked for me, 
Capt. Little, went in the second company raised, & it was before 
that. 

X 22. Will vou swear positively that you saw this well before 
your brother’s son went into the service ? 

A. I will. 

X 23. How long before ? 

A. Two or three months. 
4719 X 24. What time did he go in the service ? 
218—16 
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XN WA What time did the third malitary company leave ? 
A, J ve not remember the third 

AX 2. What time did the fourth military company leave here? 

A. I do not remember anything about that one or as there was 
one. 

X 27. Do vou remember any other military company beside- the 
first — second leaving here during the war of the rebellion ? 

A. I do not. 

X 28. Did you first see that well before or after the battle of Bull 
Run? 

A. I do not remember the date of the battle of Bull Run. 

X 29. Which produced the strongest impression on your mind— 
the battle of Bull Run or seeing that well? 

A. Ido not know. They both made considerable of an impres- 
sion. 

X 30. When and where did you first see the magnetic telegraph ? 

A. I do not remember. 

X 31. When and where did you first see a reaper and mower in 
operation ? 

A. The first mower I ever saw in operation was in Albany, Ver- 

mont, in the sunimer of 1855. The first reaper was in Perry 
4720) tw'p, Buchanan Co, Lowa, 1856 or 1897; am not positive 
which, 1 think it was 1SO7 

XA 32. Was the tel rap hh and railroad com pleted tO Lndepondence 
when you first saw this well? 

A. I think the railroad was. I do not remember as to the tele- 
gt raph. 

X 33. Will you swear positively that the railroad was completed 
and the cars running to Independence at the time you first saw that 
well? 

A. I am quite sure it was. 

X 34. The seeing of that well, the getting of a drink of water out 
of it without even knowing how it was built, produced a more power- 


ful impression on your mind than seeing the magnetic telegraph or: 


the reaper? 
A. I think it did full as much. 
X 35. Did the water taste so peculiar? 
A. The water tasted better than it did in my well when there was 
ice in it. 
X 36. Who was the county officers of that county at that time? 
A. I do not remember. 
X 37. Was the season you saw that well a wet or dry season ? 
A. I do not think it was remarkable either way. 
X 38. Where wasthe meeting held you were going to attend? 
4721 A. I think it was in the open air on the west side of the 
river. 
X 39. Will you swear positively that it was in the open air and 
that that meeting was held? 
A. I would not. 
X 40. State what the nature of that meeting was? 
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A. Tt was siaply an address to the soldier. 

\ 4'. Ry whem? 

A. By Rev, John Palten. 

X 42. Did they have any music there on the occasion ? 

A, 1 do not remember as there was. 

X 43. Was the service of a religious character ? 

A. Well, I should think that they were partially, and partially 
political. 

X 44. Were the soldiers who attended in uniform ? 

A. I think they were not. 

X 45. How far and in which direction from this well was these 
exercises held ? 

A. I should think from 40 to 50 rods northwest. 

X 46. Did you ever see this well again after this time; if so, how 
long? 

A. I don’t think I did after that day. 

X 47. How came you to go to this well in the first place? 

A. I lived two miles out of town ; came down on that side of the 
river, which fetched me right past the well. I see it was something 

that [ had never seen the like, and like most Yankees | 
4722 wanted to see what it was and got out of my wagon and 
tried it, 

X 48. The whole thing looked novel to you, did it? 

A, Yes, sir, 

X 49 And that was the first time you ever saw a pitcher pump? 

A, Tam not positive whether it was or not, 

X 50. Have you not already stated that you never saw one until 
1S64 or 1865; this one you might have seen in 1861? 

A. I believe the answer was that | was not positive of seeing any. 

X 51. The pump impressed you at the time as a novelty, did it 
not? 

A. I do not think it did—the pump itself. 

X 52. Did the pipe? 

A. I don’t think it did. 

X 53. Now, if the pump or pipe did not impress you as being a 
novelty what was it made you get out of the wagon and go out 
there? 

A. It was the manner of getting the water. 

X 54. What did you see from the wagon and road that led you to 
determine the manner of getting the water? 

A. I could see there had been water pumped there, apparently, 
but no dug well. 

X 55. You had heard of bored wells at that time, and seen them, 
had you not? 

A. I think not. 

X 56. What was there, then, to indicate that there had been water 

pumped there? 
4723 A. There was water on top of the ground; the pipe and 
pump standing there, I concluded it must be a well. 
X 57. Was there much. tramping about the well? 
A. It looked as if there had been a good many persons around. 
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X 58. Had they trampled down the grass? 

A. I do not remember as there was much grass there. 

X 59. Did you see any grass then right around the pipe? 

A. I don’t remember as I did. 

X 60. Who was in the wagon with you ? 

A. Two of my brothers. 

X 61. What were their names? 

A. George and Lewis. 

X 62. Did you all three get out and look at it? 

A. Lewis and [ got out; I think George did not. 

X 63. Did you discuss the matter after you got back in the wagon 
before George ? 

A. I think we did. 

X 64. Did George go with you to the well that day ? 

[ think not. 

X 65. How was the pipe attached to the pump? 

A. I do not know. 

X 66. Was this a cast-iron pump ? 

A. It looked like it. 

X 67. Was there letters blown in the pump at any place? 
4724 A. 1 do not think there was. They are not in the habit 
of blowing them in. I did not notice any letters. 

X 68. Now, go on and describe that pump fully—shape, hight, 
and size. 

A. It looked like an ordinary pitcher pump, No. 4 or No. 5, as near 
as lremember. I cannot describe particularly the hight. 

X 69. Are you now ready to swear positively that it was a pitcher 
pump? 

A. I would not swear positively, but I am quite sure it was. 

X 70. When had you been past where this well was located 
before the time you say you first saw it? 

A. A good many times; I can’t say when the last time was. 

71. How long before that had you been along there? 
A. I should think it was 2 or 3 months. 
72. When did you see it again after seeing it the first time? 
It was when the soldiers were here. 
70. What soldiers? 

A. Tt was the soldiers that were enlisted in the 9th Iowa. In 
my first evidence I said they enlisted for the 5th; since that I 
have refreshed my memory; it was the 9th. 

X 74. How did you refresh your memory ? 

A. By seeing the records. 
4725 X 75. Who showed you the records, and what records? 
A. I saw the records here in the oftice—the printed records ; 
Mr. Lake showed it to me. 

X 76. Did he first suggest to you that you had been mistaken ? 

A. I think he did. 

X 77. You might be mistaken about a good many of these things, 
es ou not, and remember it differently when suggested to you? 

A. Yes, sir. 
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X 78. Was the Empire House standing where it now is when you 
saw this well? 

A. I think it was. 

X 79. Are you sure it was? 

A. Yes, sir. 

X 80. What other houses were there within 20 rods of this well 
at that time? Describe them fully. 

A. I should think there was one or two on the opposite side of 
the street; I couldn’t describe them particularly. 

X 81. Was there a blacksmith shop on the corner, right opposite 
the corner, on which this well was? 

A. I think there was a building nearly opposite, but what it was 
occupied for at that time — don’t know. 

X 82. Did you ever get any blacksmithing done there ? 

A. Think I did, in 1868. 
4726 X 83. When you was to the well did any one tell you how 
it was made? 

A. I don’t remember whether they did or not. 

X 84. Do you know the nature of the formation of the soil there 
where you say you saw this well? 

A. Ido. It is sandy on the surface, quicksand and gravel below. 

X 85. Could a well be made at that »lace that would operate as 
well as the well you saw by driving down a tube into the ground 
with a wooden plug in the end of it and perforations in the pipe of 
the size of } of an inch sufficient to freely admit water and operated 
with a common pitcher pump? 

A. I should think not. 

X 86. Suppose that a pipe had been driven into the ground at 
that point with a wooden point in the end and with slots cut in the 
pipe above the “ego for some distance up and large enough to 
admit water freely, and then a rod had been inserted into the tube 
and driven into the pipe to a sufficient depth to drive the wooden 
plug out of the pipe at the bottom, and said rod withdrawn and 
then a common pitcher pump had been attached, such as the one 
you say you saw there, could it be operated thus constructed so as to 
furnish a supply of water, or would it in that formation fill up and 

become choked with quicksand ? 
4727 A. I think it would become choked with quicksand. My 
opinion is it would furnish no water at all. 

X 87. Suppose that the pipe had been driven into the ground at 
that point into the gravel and quicksand and without any screen 
around the end of the pipe to keep out the fine sand, and with a 
pitcher pump attached, it had been used for several winters by a 
large number of people to get water, what would be its construction ? 

A. If you couldn’t get any water out of it at all how could you? 
I just gave the opinion it couldn’t be done. If it did start and run 
I think it would pump out until it would come in around it and 
make a very large hole. 

X 88. Knowing as you do the formation of the water-bearing 
stratum at the point where you say you first saw this well, let me 
ask you if it would be impossible to construct a well that would fur- 
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nish a good supply of water at that point by driving a tube into the 
ground and with a plug in the end of it, with perforations in the 
pipe above it, such as are usually made in these pipes, and a pitcher 
pump attached. 
4728 A. I think it couldn’t be made. 
X 89. When did you first know of their attaching cloth 
wire to these drive points? 

A. In 1867. 

X 90. When I understood you to say that a well could not have 
been constructed at this point where you say you saw this well un- 
less a screen point had been used ? 

A. I think it could not. 

X 91. State when it was when you first commenced making drive 
or tube wells. 

A. In October, 1867. 
X 92. How did you construct the first wells you made? State 
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fully. 
A. I think we took an iron bar and made a hole down a little 
ways; attached a screen point to a piece of pipe, and drove it right . 


down into the water bed; attached a pump and pumped water if 
we could. 

X 93. State how long you continued to make them In that way. 

A. About 2 years. 

X 94. Then state how you made them from that time on. 

A. We drove down a screen point with holes about § inch in size 
down into the water bed; pumped out the fine material from the 

coarse; then withdrawing it and putting down a point with 
4729 a finer sereen, which had larger perforations in the pipe and 

was covered with a wire cloth, after which we attached a 
pump. 

X 95. How long did you make wells in that way? 

A. I think less than a year. 

X 96. When did you cease making wells in that way ? 

A. I can’t tell; I have no dates whereby to refresh my memory. 

X 97. Had you ceased making them that way when you went in 
with George Hovy, the defendant? 

-, Yes, sir. 

X 98. When did you goin with him making wells? Give the date. 

A. I could not. 

X 99. Give the year. 

A. I could not give that. 

X 100. Don’t you think, Mr. Hovy, if you should try right hard— 
as hard, for instance, as you have tried to fix the date of the first 
drive well you saw—that you could fix the date or year that you tin 
went in with your brother in making them? 

A. No, sir; as my books were burned in the big fire in Independ- 
ence; all books I had when I quit the business were delivered up to 
other parties, 

X 101. But, without any book, you can remember the time you 
saw the first well? 
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4730 A. Yes, sir. 
X 102. Can’t you recall any incident by which you can fix 
the time when you went in with your brother? 

A. I cannot. 

X 103. After you went in with your brother, then state how you 
made vour wells from that time on. 

A. We bored down with a.2} or 3 inch auger to and into the 
water usually 3, 4, or 5 feet; then we used this screen with small 
perforations and pumped water and sand and dirt through it until 
we cleaned out the water bed; then withdrawed the same, put on 
our screen with larger perforations, covered with wire cloth, a tight 
plug in the lower end, and put that down into the water bed. It 
usually went right down with our hands; then we attached a pump. 

X 104. Did you commence making wells this way before 1870? 

A. I think we did. 

X 105. How long before? 

A. I could not tell. 

X 106. How long do you think? 

A. From 6 months to one year. 

X 107. Then the only difference there was in your method of con- 
structing these wells was that about the year 1869 you quit driving 
the screen points and commenced boring? 


4731 The above question waived. 


X 108. Are you the patentee named in letters patent No. 125,903, 
dated February 20th, 1872, for an improvement in the formation of 
driven wells? 

A. Lam. 

X 109. What was the date of your application for that patent? 

A. I think November or December of the year 1870. 

X 110. Did you make your wells according to the specifications 
of this patent? | 

A. I think we did. 

X 111. Did you after you went in with George Hovy, the defend- 
ant in this case? 

A. We always did after we learned this way of making them, and 
followed the business. 

X 112. When did you first learn this way of making them? 

A. About a 1 year or 1} years previous to making the application 
for a patent. 

X 113. Then it was about the first of the year 1869? 

A. I should think about that time. 

X 114. Did you not vary your manner of making these wells from 
the specifications mentioned in the patent during the time you were 
in business with your brother, George Hovy? 

A. Not as I can remember. 

X 115. Had there been any important variations you would 
4732 have been apt to have remembered, would you not? 

A. It isa long time since I read the specification. I might 
not remember all of them. 
X 116. The description you gave in this patent of your manner 
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of constructing driven wells is intended, is it not, to be a correct de- 
scription of the manner you constructed drive wells at the date you 
signed the specifications set out in said patent? 

A. The only thing we expected to secure in letters patent, [ think, 
was to secure the right of at ‘aning out the water bed before putting 
in the fine screen by the using of the coarser screen first. 

X 117. Interrogation 116 is repeated. 

A. I think in that patent it says nothing about boring; in fact we 
did not care how it was the pipe got down to the water bed, but in- 
tended to cover the process of using the screen for pumping the sand 
and dirt before putting the finer screen down. 

X 118. You did not regard it as essential how you got down to 

the water bed ? 
4735 A. No, sir. 

X 119. You sometimes found it quite easy to chuck down 
the drive point as far as you wanted to into the water bed in order 
to clear out the sand ? 

A. We usually bored down into the water bed 3, 4, or 5 feet; that 
so loosened the sand that we could very easily chuck this point into 
it with our hands. 

X 120. Sometimes you had to drive it, did you not, to get it down? 

A. We did. 

X 121. Was you with George Hovy when he was manufacturing 
wells while you was in partnership with him ? 

A. The big-est part of one year I drove a separate team for the 
purpose of making contracts, and he worked with our hired man, 
who went with another team and made the wells. 

X 122. Do you know how he made the wells when you was not 
with him ? 

A. Not of my own knowledge. 

X 123. Where did you first see an auger for boring wells and first 
use one? 

A. In Laporte, Iowa. I can’t tell the date. 

X 124. If you were to try, could you not tell the date as well as 
you could the date of seeing the well over the river? 

A. No, sir. 

473 X 125. Did you not regard it as quite a curiosity ? 

A. [ know it saved us a great deal of hard work, 

X 126. Were not there places where the soil was porous and loose 
When there Was no necessity of boring? 

A. There was places where there was no necessity of boring, still 
we could make them very much quicker and easier by boring, 

X 127. Was there not places where the stratum was composed of 
quicksand tn such a way that vou could do nothing more than 
loosening up and could not make a hole by bering ? 

A. Ido not remember of ever seeing the quicksand but what 
would stand until we came to the water, so that the hole would stay 
open. 

X 128. How far would you drive or foree your permanent pipe 
into the water-bearing strata ? 

A. From five to ten feet. 
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X 129. Did they have any gas works in Independence at the time 
you saw this first well ? 

A. I think not. 

X 130. When did you first see these pitcher pumps on sale in 
Independence ? 

A. I could not tell; I think before 1867. 

X 131. When did you next hear of a driven well after seeing this 
first one, or see one? 

A. I think in 1866 was the first I heard of one, and the 
4735 first one I saw after that was the 12th of October, 1867. 

X 132. About that time these wells went into use in Buch- 
anan Co., did they not? 

A. Think they did. 

X 133. Did you hear anything said at the time you saw this first 
well what the purpose was in putting it down or by whom it was 
put down ? 

A. I think I heard the talk that the man put it down for an 
advertisement; I could not say who put it down. 

X 134. An advertisement of what’ 

A. 3 Suppose of the wells—of peculiar kind of wells. 

X 135. What was he selling? Patent rights, did you understand? 

A. I do not know what he was selling. 

X 136. You did not hear anything said as to whether it was a 
patented thing or not? 

A. I don’t remember as I did. | 

X 137. How many places in Iowa have you made experiments 
by first driving a rod into the ground and into the water-bearing 
stratum, and inserting in lieu thereof an iron tube with an open 
end and with perforations above the same, and attached to a pump, 
and pumped water from it, or tried to pump water from it? 

A. I think I never drove a solid rod down into the water in any 
place; I don’t remember it. 

X 138. Interrogation 137 is repeated. 
4736 A. Well, I helped to drive one. 
X 139. Is that the only one? 

A. The only one I remember. 

X 140. In that case did you first drive a rod into the ground be- 
fore inserting the tube ” 

A. Yes, sit: a hollow rod. 

X 141, T believe [T understood you to say, did [ not, that there 
was no difference in the productive capacity of a well by boring 
down to and inte the waferdearing strata, then Taserting a screen, 
and with a sand pump ae out the fine sand, and then withdraw 
the same and insert in heu thereof a screen covered with wire cloth, 

and attach a pump thereto, and driving a rod inte the ground and 
into the water-bearing stratum a sutticrent depth and pumping out 
the fine sand and inserting in lieu thereof a sereen covered with 
wire cloth and attaching a pump thereto ? 

A. No, sir; I don’t know any difference. 
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X 142. You think both would employ the same natural and 
artificial forces to obtain a supply of water from the earth? 
A. I think so. 


Cross-examination rests. 


4737 Redirect : 

Int. 1, You say in your cross-examination that you saw pitcher 
pumps in 1863-4 and °5; now state whai was the difference in those 
pumps and the one which you saw on that well and at Independ- 
ence in 1S6l, 

A. Don’t remember any difference. 

2. Could not any pitcher pamp be easily fixed so as to attach it 
to a gas pipe? 

A. I suppose they was most of them made for that purpose. 

3. Did you hear of this well in Independence in 1861 before you 
came by and saw it the first time ? 

A. I don’t think I did. 

4. Did you hear how it was made? If so, state. 

A. I don’t know that; I did hear how it was made. 

5. If this Mr. Furcht, who had enlisted, went into the 9th lowa 
Infantry, about what time did the company he went into leave In- 
dependence ? 

A. I think in August, 1861. 

6. Are you sure that Furcht was the man that went with you to 
this well and got a drink ? 

A. Tam quite sure; still might be mistaken. 
4735 7. Are you sure it was same one who had enlisted to go to 
the war in 1861? 

A. Iam quite sure. 

8. You said, in your cross-examination, that your brother's son 
and aman by the name of Little, who was at work for you, went 
into the service in August or September. Now, state what year. 

A. 1861. 

%. State, if you know, what regiment they went into. 

A. The 9th Lowa Infantry. 

10. When Mr. Lake called your attention to the fact that you had 
testified that Furcht went into the 5th Iowa Infantry did he do 
anything more than show you the record of enlistments in the adju- 
tant general’s report and ask you to look it over? 

A. ‘That was all. 

11. State whether there was considerable excitement through the 
county about soldiers enlisting in 1861. 

A. There was. 

12. State if there was as much excitement about enlistments after 
that year as there was in 186]. 

A. There was not. 
AT3S 13. What railroad was completed and cars running, if any, 
to Independence at the time you saw this first well ? 

A. What is called the Illinois Central now. 

14. In your cross-examination you stated, as your opinion, thata 
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well could not be successfully made where you saw this one in 1861 
with holes in the side of the pipe of ordinary size without having 
wire cloth over the holes. Now, state what is the ordinary size of 
the holes in the pipe where they are covered with wire cloth. 

A. From } of an inch to one inch in size. 

15. State why you think a well of that kind would not work. 

A. I think it would fill immediately with sand and gravel, so that 
no water could be pumped at all. 

16. Supposing the pipe that was driven down had fine holes drilled 
in the side of it anda sen in the bottom and considerable tine sand 
was pumped out when it was first put down, would it not then work 

and give a supply of water, as you saw this well do? 
4740 A. I think it would. 

17. State whether, in your opinion, if the pipe driven down 
had slots cut into it and the wire fine and a considerable fine sand 
was pumped out when it was first put down, would it not in that 
condition give a supply of water as you saw this one do? 

A. Iam sure it would, as I have made 3 or 4 of that kind of wells 
in similar soil and they worked first-rate. 

18. Was there any evidence of sand having been pumped out of 
this well when you first saw it? If so, state what they were. 

A. There was sand lying on top of the ground that looked very 
similar to what I have pumped out since in making wells. 

19. State whether a pitcher pump would be less liable to clog 
with sand than any other kind ; if so, why. 

A. The Cowan & Co.’s pitcher pumps will pump water and sand 
freely without clogging, as the valve works right up to the spout 
and the sand rolls right off with the water, while an anti-freezing 

pump’s valve is four feet or more below the spout; the sand 
4741 will fall right bacW and clog the pump. 

20. In cross-interrogatory 141 the solicitor for complain- 
ants asked you in regard to a certain manner of making a well, and 
then asked in case you drove a rod down into the ground and 
pumped out the fine sand and certain other things connected there- 
with. Now, state whether by driving the rod into the ground alone 
you could pump out the fine sand. 

A. That depends upon ‘whether it was hollow or not. 

21. State whether in making wells, after you obtained your patent, 
you followed the process therein described particularly, or was con- 
fined to that process except so far as it related to the pumping out 
the fine sand from the coarser material around the lower end of the 
pipe. 

A. What was wanted to cover by letters patent was this process of 
pumping out the fine sand from the coarser material, and that was 
the process that we followed. 

22. State whether you confined yourself to any particular process 
of making the hole down to the water-bearing strata; and, if so, 
what was the process. 

A. We did conform ourselves to boring with an auger and 
4742 lifting the dirt out clear down to and into the water as far as 

we could get it. 


Redirect rests. 


1748 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


tecross-examined: 


ist. Then I understand you were mistaken when you said a well 
could not be constructed at this point where you say you saw this 
well without having a screen of cloth wire around the drive point? 

A. I have not understood any such question to be asked. 

2. Then you can make a well just as well without the screen as 
with it by having the holes in the pipe small enough ? 

A. We can by using a pitcher pump. 

3. How small must the holes bein order to use them with a 
pitcher puinp? 

A. The smaller the better. I think perhaps they might be } inch 
holes and work. 

4. What is the size of the holes usually made in these pipes when 
there is no screen used ? | 

A. I have never seen any drilled that way for the purpose of 

making a well to be left permanently. 
4743 5. What is the usual size of the perforations in the pipes 
that you use for pumping out the sand and clearing up the 
water in the first instance ? 

A. About } of an inch. 

6. Then I understand you to say that with perforations in the 
side of the pipe a quarter of an inch in size, and without any screen, 
you can attach a pitcher pump, and after pumping out the sand 
until the water clears you will have a good well and sand won’t 
bother ? 

A. I did not so state. I said perhaps it might be made with per- 
forations that size, but the smaller the better. With that size hole I 
am sure it would bother a good while if it was made at all. 

7. Could this first well you saw have operated in the way it did if 
the perforations in the pipe had been from } to } of an inch in size, 
if a great many people had been using it? 

A. If the holes had not been larger than } of an inch I think it 
would have worked. If larger, my opinion would be that it would 

not. 
4744 8. Why do you answer this way now when in your exam- 
ination before you stated that you knew it would not work 
unless there had been a screen around the pipe? 

A. I think he asked me if the holes were } inch in size; if so, it 
would not work without a screen over it, is my opinion. 

9. Don’t you know that I did — ask anything about the size of the 
holes except to say if the holes were of the usual size? 

A. In that case I understand the holes to be from ? of an inch to 
1 inch in size. 

10. Don’t you know, sir, that the tubes that I refer to were the 
tubes where no screen was used ? 

A. No, sir. 

11. Since the adjournment has anybody suggested to you any- 
thing that has caused you to change vour testimony in relation to 
the operation of a well without a screen and with a pitcher pump? 

A. I have not said a word to any man about making wells in that 
manner since the adjournment. 
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12. Will not quicksand and water flow readily through a § of an 
inch hole? 

4745 13. Will not a'pitcher pump attached to a tube with 4 of 

an inch perforations in it, without any screen over it, and 
projected into a water-bearing strata of quicksand and. gravel, con- 
tinue to pump sand more or less, and will it ever become perfectly 
free from sand ? 

A. That would depend very much upon how coarse the gravel, 
how littie the quicksand mixed with it. 

14. Suppose that it was the same kind of water-bearing stratum 
that it is where you saw this first well? 

A. I think it would be a very long time, if it ever cleared up en- 
tirely; what I mean is that there would be some fine sand come for 
a long time. 

15. How long would it take the water to clear under those cir- 
cumstances in that place? 

A. I think in ten minutes it would be clear enough to drink and 
use for most purposes, except a very little in the bottom of the pail, 
where there would be some fine sand. 

16. And you would continue to find sand in the bottom of 
4746 the pail for a long time, would you not? 

A. Yes, sir. 

17. Now, how big a pile of sand did you see then that had been 
pumped up out of this well ? 

A. I don’t remember. 

18. Was there a pailfull or a cart-load ” 

A. A pailful/ would be a great deal nearer than a cart-load. 

19. How did you know where this sand came from ; was it because 
the soldiers were leaving about that time that you knew it was 
pumped out of the well? 

A. I did not know where it came from, but still it looked the same 
as where we have pumped out many times since. 

20. Pumped out where? 

A. Right near there, through the same tool that we are describing. 

21. Was the sand in a pile by itself, or was it scattered around, 
and had it been tread on? 

A. It was scattered around and had been stepped on more or less. 

22. Did it cover the grass near the pump? 

A. I did not notice any grass near the pump. 

23. Do you think there was any near the pump? 

4747 A. I could not say whether there was or not. 

24. So, after the lapse of about 19 years, you are able to 
swear that the sand you saw at that time, which was scattered around 
and tread on, resembled the sand you took at the same place last 
spring ? 

A. I think I can. 

25. Does the fact that the soldiers were starting for the war about 
that time enable you to have that wonderful recollection ? 

A. That is the fact which fixes it in my mind beyond a doubt. 
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26. Then if it was not for the fact of the soldiers going off to the 
war about that time your memory would not be as good ? 

A. I do not believe that I could fix the date. 

27. The soldiers going off to the war about that time only im- 
vroved your memory in the direction of the date of this well that 
had been put down, but in nothing else? 

A. It fixed the date of the year 1861 in my mind. 

28. Did it fix anything else ? 

A. I can’t answer this; I don’t know how. 

29. Why can’t you answer it? 
4748 A. I don’t know how. 

Q. 50. Have you heard matters connected with this well 
talked over much ? 

A. I have a good deal. 

31. Are you interested in the event of this suit? 

A. Not directly. os 
o2. Are you contributing money or time to defeat it ? 

A. Yes, sir. 
33. How are you interested in it indirectly ? 

A. The same as most of our citizens. 

34. Have you got a drive well, do you mean ? 

A. Yes, sir. 

oo. How many ? 

A. I believe I have 3 in use. 

36. If at the time you signed your specifications in your patent 
in 1872 you were boring all your wells, why did you state in such 
specifications that you drove the wells, and say nothing about bor- 
ing? 

A. I did not claim or attempt to make a claim for boring or driv- 
ing either, but on the method of pumping out the fine sand and 
collecting the coarse gravel for a water-bed to put our fine screen 
into, so that the water would flow freely and the fine sand not 

bother in pumping. 
4749 37. Yes; but if it was so much easier to make the wells by 
boring, and you say you knew such to be the fact, and was 
then practicing it, and had been for a long time, why did you direct 
driving to be done instead of boring ? 

A. I don’t know, except it was the more usual practice, or had 

been. 


Recross rests. 
Redirect : 


1. Have you changed your testimony in your recross-examina- 
tion? 

A. I think not. 

2. How was this first well, that you say you saw in 1861, about 
pumping up fine sand, the last time you pumped at it ? 

A. I noticed no sand. 

3. Has the talk about this well changed your recollection in re- 
gard to the well? 
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A. No, sir. 

4. Was the facts in regard to the location of the well, how it 
looked, plain in your mind all the time, without regard to the date 
you saw it? 

A. It was. 


4750 Re-recross examination : 


ist. Has this well been the principal thing that has occupied your 
mind since you saw it? 
A. It has not. 
(Signed) E. 8S. HOVY. 


Subscribed and sworn to before me and in my presence by the 
above-named affiant this 9th day of March, 1880. 
[SEAL. | (Signed) FRANK JENNINGS, 
7 Notary Public. 


(Endorsed :) Filed Oct. 20,1880. E. R. Mason, clerk. 


4751 Adjourned until Thursday at 9 o’clock a. m. 


Marcu 11, A. D. 1880. 


Met po to adjournment. 
All the parties present. 


E. A. Hovy, being produced, sworn, and examined on the part of 
the defense, deposed as follows: 


Int. 1. What is your name, age, residence, and occupation ? 

—. My name is E. A. Hovy; am 47 years old; reside at Tampico, 
Whiteside Co., State of Ill.; am at present in no permanent business. 

2. How long have you resided at Tampico, nl. 

A. Since the fall of 1874. 

3. Where did you reside before you moved to Whiteside Co., Ill. ? 

A. At Independence, Buchanan Co., State of Iowa. 

4. How long did you reside at Independence, Iowa? 

A. In the winter of 67 & ’8 I came to Independence. 

5. What business was you in while you resided at Independence, 
lowa? 

A. Putting in iron-tube wells. 

6. How long did you follow that business ? 

A. About 11 years. 

7. In how many different counties in Iowa did you put in that 

kind of a well? And give the names of the counties. 
4752 A. Buchanan, Black Hawk, Butler, Bremer, Benton, Fay- 
ette, Chickwood, Delaware, Floyd. Perhaps others. 

8. What is the nature of thesoil in which you find water in those 
counties in which you could make a well? 

A. Sand and fine gravel. 

9. Have you found any other kind of soil except sand and fine 
gravel in which you have made wells? If so, state what it was. 

A. Have not. 
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10. Have you seen a copy of the specifications and drawings at- 
tached to reissue patent 4372, dated May 9, 1871, issued to Nelson 
W. Green for an improved method of constructing artesian wells? 

A. I have. 

11. State whether, in your opinion, in the soil as you have found 
it in lowa where you have made wells, a well could be made by the 
use of implements, drawings of which are attached to said reissue 
of letters patent, that would work successfully and be a good, pro- 
ductive well. 

A. Could not, sir. 

12. Explain fully why not. 

A. On account of the sand pumping into the tube, if it could be 
pumped at all, it would fill the pipe with sand so that you could not 

pump. 
4753 13. State whether the water could be pumped up through 
the sand in the pipe. 

A. It could not. 

14. How deep have you ever made one of these tube wells in lowa? 

A. I don’t remember; I should think about 40 or 45 feet. 

15. How shallow wells have you made in Iowa in this manner ? 

A. My best recollection, about 12 feet. 

16. State whether the depth of the well would make a difference 
in the making of the same by the use of the implements shown in 
the patent in suit; and, if so, explain fully the effect. 

A. It would make a difference; a shallow well, by using a pitcher 
cistern pump, it might possibly get water and sand ° there would be 
more or less sand come with the water; the shallow well the sand 
would come more readily and be lifted out of the top with the water ; 
a well over 15 feet deep the sand would settle back in the tube and 
the pump would not lift it out asin the shallow well, and so obstruct 
that you could not pump any water through the tube. 

17. Do you know of any device by which a tube well can 
4754 be made in the soil as it isin lowa and work successfully? If 
so, explain fully what the device is. 

A. Ido; by using at the lower end of the tube fine brass wire- 
cloth to keep back the sand after pumping out the fine sand from 
the coarser thro’ a tool at the lower end, which I will call a drive 
point, this drive point being perforated with small holes that 
would admit the fine sand and not the coarse. 

' 18. Are you acquainted with George Hovy, the defendant in this 
action ? 

A. I am. 

19. Was you a member of the firm of Hovy Brothers, of which 
the defendant was a member ? 

A. I was. 

20. You may now state how you made wells while George Hovy 
was a member of the firm of Hovy Bros. Give the tools you used, 
the size and make of them, the kind of pipes and pumps, ‘the man- 
ner of putting down the wells. Explain all the points, parts, and 
process fully. 

A. By boring with an auger down into the earth to water and 
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into the water, removing the dirt upward to the surface of the 
ground, then putting down a tube with drive point I have described 
into the water and forcing it to the water-bearing strata; then at- 

taching a pitcher or cistern pump to the tube, pumping out 
4755 the fine sand; then withdrawing the tube; then inserting a 

tube having at its lower end what we call a sereen point. 
This point was made by drilling holes about } of an inch to an inch 
in size through the tube, about 2 feet or 2} feet up from the bottom, 
and covered with fine brass wire-cloth and putting a plug, iron or 
wood, in the lower end of the screen tube. ‘This screen point is in- 
serted in the same place in the water-bearing strata where the fine 
sand has been pumped out; then we attach the pitcher pump and 
pump out what dirt and very fine sand that comes through this fine 
screen ; then we take off the pitcher pump and attach an anti-freez- 
ing pump. The cylender or barrel in which the plunger works, in 
drawing the water, in nearly all these wells, is down about 4 feet 
from below the surface of the ground. The cylender is connected 
with the stock or top of the pump, to which a spout is attached, by 
an iron tube. The augers we used — from 2 to 3 inches; they are 
iron augers, such as are used in timber, attached to a small tube for 
a handle or shaft for using and boring down in the earth and re- 
moving the dirt. This iron tube used for the well we used an inch 
and a quarter and an inclr and a half in size. 

21. What is the purpose of using this tube with small holes in 

the side which you call a “ drive point?” 
4756 A. Pumping out the fine sand to prepare the water bed, so 
that the water will flow freely through this screen point. 

22. In what condition does the pumping out of the fine sand leave 
the material around the screen point ? 

A. The coarse sand or fine gravel loose so that the water flows 
freely through. 

23. What are the size of the holes drilled into this tube which 
you call the “drive point ?” 

A. They are small holes ; I should say about an § of an inch. 

24. Who was in the firm to which you belonged, making these 
drive wells, before George Hovy joined it? 

A. It was known as E.S. & E. A. Hovy; that was all that was 
in it. 

25. State whether you had adopted the method of making wells 
which you have described before or after George Hovy joined the 
firm. 

A. Before he joined the firm. 

26. Have you ever seen and examined a copy of the specifications 
and drawings attached to letters patent No. 75425, dated Jan’y 14, 
1868, issued to Nelson W. Green for an improved method of con- 
structing artesian wells ? 

A. I have. 
4757 27. State whether there are any ambiguous terms or com- 
plicated devices described therein, so that a person skilled in 
the art of making that kind of wells would be unable to make a 
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well of that kind from reading the specifications and examining the 
drawings ? 

A. No; I don’t think there is; I think it could be made. 

28. Have vou examined a copy of the specifications and drawings 
attached to patent No. 73425, dated Jan’y 14, 1868, and also a copy 
of the specifications attached to reissue of said patent 4372, dated 
May 9, 1871? And, ifso, state whether there are any differences in 
the description of the two specifications; and, if so, state what they 
are fully. 

A. I have; there are differences in the reissue ; that it is the hole 
or opening that is made by a mere displacement of the earth which 
is packed around the instrument and not removed upward in the 

hole as in boring, to distinguish it from sunk or bored 
4758 wells, may be termed a driven well. In another place, in cer- 

tain soils the use of the rod preparatory to the inserting of the 
tube is unneccessary, as the tube itsself from which the water is to be 
drawn may be the instrument which produces the well by the act of 
driving it into the well to the required depth. Here is another 
difference: In some cases the water will flow out from the top of the 
tube without the aid of a pump. Here is another difference: With- 
out.removing the earth upward as it is in boring. 

29. In regard to the specifications in the reissue patent, where he 
speaks of driving the tube itsself through which the water may be 
drawn, state if you ever knew of that method being used in making 
wells; and, if so, state when vou first knew of wells being made 
without the use of a rod to make the hole. 

A. I have known of a method being used by driving the tube with- 
out using any rod tomake a hole first. The first one I ever saw put 

down was — the year 1867, and I helped — put that one down. 
4759 30. From 1867 to 1871, do you know of that method being 

used ; and, if so, how frequently do you know of its being 
used ? 

A. Ido know of its being used and very frequently, for during 
that time I had put down several hundred myself. 

31. Have you ever made any experiments to demonstrate the dif- 
ference between an open or dug well and a driven well, where the 
pumps went to the same depth in the same water-bearing strata ? 

A. I have. 

32. When and where did you make those experiments ? 

A. In the city of Independence, Buchanan Co., Iowa, March §, 
1880. 

oo. Were any persons present assisting you; if so, who? 

A. There was. 

34. Who was present? 

A, Dr. George Warne and George Hovy. 

30. Describe, now, the apparatus you used and what you did and 
the results. 

A. We had a box about 3 feet long, about 15 or 16 inches broad, 
about 30 inches high ; within about 7 inches of one end in this box 
we had a cylender, made of perforated tin, about 6 inches in diame- 
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ter, resting on the bottom of the box. The cylender was 
4760 about 30 inches long, coming to the top of the box. In the 
other end of the box there was a small tube representing the 
tube of a “drive well.” The bottom end of this tube was perforated 
about 7 inches and the pump attached to the top of the tube. The 
same kind of a tube, with perforations at the bottom and same kind 
of a pump attached, placed in the centre of this 6-inch evylender. This 
box then was filled with ordinary sand within about 3 inches of the 
top ; then it was filled with water till the sand was justcovered. The 
one where this 6-inch cylender was represented an open well, the other 
one at the other end of the box representing a tube well in the sand. 
Then we took and put the some up round the cylender, so that it would 
bring the sand up above the water, so that the water could not run into 
the cylender without running it through sand. We commenced 
pumping at both these pumps at the same time, pumping the water 
right onto the sand in the box. We pumped both 5 minutes; meas- 
ured the water in the one representing the open well, there being in 
said box at the time we commenced pumping 26} inches of water. 
After pumping 5 minutes there was only 19 inches in the 
represented open well. Then we removed the sand from 
around the top of this open well, leaving the sand level in 
the box. Then we pumped from both 5 minutes, pumping 
the water right back into the box on the sand. 
4761 Then we measured the water (illegible) and there was 263 
inches of water in the open well. In the first 5 minutes in 
pumping it showed that the sand obstructs the water from coming 
into the open well, the next 5 minutes showing no obstruction by 
the sand, but we could not lower the water in the open well by 
pumping. While pumping both pumps, the one in the open well 
gave a larger stream. ‘Then we pumped from the pump in the 
open well into another tub in one and a half minutes; we pumped 
it with air—in the perforations in the tube below—measured the 
water, and there was 8 inches in the open well; waited one 
minute, then pumped at the same pump 4} minute; it took air 


again; measured water and there was 8 inches. We waited 
one minute, then pumped 4 minute and it took air, 7} inches of 
water in the oll We waited one minute, then pumped 3 
minute; took all the water we could get, leaving 7 inches. These 
last 3 pumpings show that the sand obstructs the water from flow- 
ing freely in the open well. Then we turned this water all back 
into the box with the sand; then we pumped at the pump that was 
on the other end of the box, representing the tubular well, pumping 
the water out into a tub; pumping that pump 2 minutes it took air, 
and then we measured the water in the open well and found 
4762 12 inches; then we waited 2 minutes for the water to run 
through the sand, then pumped again 25 seconds, when it 
took air. We measured the water in the. open well and found 11 
inches; we waited 2 minutes; pumped 13 seconds, when it took air; 
measured the water in the open well and found 10 inches; waited 3 
minutes and pumped all the water out that we could get in 1} 
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minutes. There was 7% inches then in the open well. That was all 
of that experiment at this time. 

36. State whether you observed that cylender made of perforated 
tin during these experiments; and, if so, whether anything filled 
into the orifices in the tin; and, if so, what and how much. 

A. I did observe the cylender. Sand worked into the orifices 
quite a good deal. 

37. State whether this sand prevented water from flowing in or 
not. 

A. It did prevent it. 

38. How high up on these pumps that you used was the highest 
hole from the bottom? 

A. Seven inches. 

39. Did you make any other experiments with this apparatus? 
And. if so, state what they were. 

A. We made some other, but I don’t remember exactly what was 

the result. 


Direct rests. 


47638 Cross-examination: 


X Int. 1. When was the company of Hovy Bros. formed which 
you say consisted of George Hovy, EK. A. Hovy, and E. 8. Hovy? 

A. In the year 1871. 

X Int. 2. What time in the year? 

A. In a spring of the year. 

X 35. Is that firm still in existance? 

A. No, sir. 

X 4. When did it dissolve? 

A. In the winter of ’73 and 4. 

X 5. Where was the headquarters or place of business of Hovy 
Bros. during the time they were in business ? 

A. Independence, Buchanan Co., Iowa. 

X 6. What part of the business did George Hovy perform ? 

A. Sinking and putting in wells and getting orders for wells. 

X 7. What part of the business did E. 8. Hovy perform ? 

A. Taking orders and sometimes assisting in putting down wells 
and ordering materials and paying for materials. 

X 8. What part of the business did you perform ? 

A. Taking orders for wells, assisting in putting in wells, ordering 
material, and paying for m: aterial. We all three — us collected (?) 
more or less as we travelled. 

X 9. Who kept the books of the firm ? 

A. We all kept a seperate book of the work we done and monies 

collected and monies paid out. 
4764 X 10. You mention a number of counties in which you 
have put in tube wells in Iowa. Were these wells put in by 
Hovy Bros.? 

A. A portion of ies ? 

X 11. What portion was put in by Hovy Bros.? State as near as 
you can. 
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A. I could not tell; I could not state; perhaps half, more or less. 

X 12. Do you mean half, more or less, in each county? I think 
less. 

A. That is what I meant. 

X 13. About how many wells did Hovy Bros. put down in 
Buchanan Co. during the time they were in partnership? 

A. I don’t know about how many. 

X 14. State, as near as you can, about how many. Was there as 
many as 500? 

A. I should think not. 

X 15. Was there 400? 

A. I could not say whether there was 400 or not. 

X 16. How many were there put down in Black Hawk Co. by 
Hovey Bros.? State as near as you can. 

A. We might have put 100, more or less. 

X 17. How many did the firia put down in Butler Co., Iowa? 
State as near as you can. 

A. I should think we put in 10, more or less. 

X 18. How many did the firm put in in Bremer Co., as near as 
you can recollect ? 

A. Don’t think we put in as many as in either one of these 

other counties. 
4765 X 19. Did you put in half as many? Give the best in- 
formation you can. — 

A. I don’t think we did. 

X 20. I will ask you if you have data or know of any data by 
which you can arrive at the number of wells put in by Hovy Bros. 
in Iowa? If so, state what the said data is, in whose possession it 
is, and where it is. : 

A. I have no data, and I don’t know of any; I have a book, or 
had one, which is a partial record; I don’t know whether it is at 
my house or not. 

X 21. Is that book that you refer to a book containing the busi- 
ness of Hovy Bros. or a part of said business? 

A. I could not say whether it does or not. 

X 22. When did you quit the well business? 

A. In the spring of 1878. 

X 23. What business have you been engaged in since ? 

A. No particular business. 

X 24. Did you ever make or assist in making a dug well in Iowa? 

A. I have. 

X 25. How many, and where? 

A. I now remember of but two, in Perry t’p, Buchanan Co. 

X 26. What was the formation of the water-bearing strata in these 
wells? Was it coarse gravel, gravel and sand, fine and quicksand ? 

A. Very little gravel in clay. 

X 27. Are there not many places in these counties where 
4766 you say you have made wells, where the water strata is com- 
posed of gravel or coarse gravel and sand, where such a well 

as is described in Green’s patent would work well? 

A. There is not. 
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X 28. Did you while you were in the well business ever make or 
attem r to make such a well as is described in Green’s s patent ? 

A. Never did. 

X 29. Do you now swear that a well constructed after the manner 
described in Green’s reissue letters patent could not be made to work 
well in any of the counties in which you say you have made wells? 

A. I don’t swear that it could not, but not where we have made 
our wells; it could not, in my judgment. 

X 30. Are you acquainted thoroughly with the principles that 
govern the movements of air and w ater? 

A. Don’t know as [ am. 

X 31. Are you an expert in the art of making wells, including 
the science that governs the formation of water strata and the move- 
ments of waters under different applied forces ? 

A. I am somewhat. 

X 32. Suppose a tube, such as you have described in your direct 
examination as being set out in specifications of Green's reissue of 
letters patent, should be inserted into a water-bearing strata com- 

posed of very coarse gravel, the earth packed tightly around 
4767 the tube, a pump attached at the upper end, supposing, of 

course, the holes in the pipe shall be 2 feet below the top of 
this water-bearing strata, would that make a successful well, it being 
understood, of course, that the gravel is sufficiently coarse that it will 
not pass through the holes or into this tube ? 

A. I rather think it might. 

X 33. Don’t you know that it would work well? 

A. Well, I never see one made in that way. 

X 34. Having answered that you are somewhat of an expert in 
the art of making wells, and having also stated vou had long ex- 
perience in that business, having made experiments in reference to 
these wells, are you now prepared to swear, and do you swear, that 
a well constructed after the manner described in the previous ques- 
tion would not make a successful well; or, not having seen one 
made, you don’t know whether such a well would work or not ? 

A. I think it would work. 

. 35. Do you or do you not know whether it would make a 

successful well ? 
4768 A. I never had any experience in such water-bearing 
strata and gravel as he has explained ; I think a well would 
work. 

X 36. Interrogatory 35 repeated to the witness. 

A. My opinion is that it would. 

X 37. Do you refuse to give any other answer? 

A. T hat is as good an answer as I can give to the question. 

X 38. Are you interested in the event of this suit ? 

A. Am not. 

X 39. If this suit should terminate against the defendant in this 
action and the Hovy wells declared to be an infringement on 
Green’s patent, would you be financially affected thereby, directly 
or indirectly ? 
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4769 A. Don’t know that I should be affected. 

X 40. Then, what arrangement had you, if any, with your 
copartners or brothers or any one else to save your harmless from 
any costs or judgment that might be rendered against you for in- 
fringement or for the payment of any royalties that might be de- 
manded of you? 

A. I have none. 

X 41. You stated in your direct examination that in making your 
tube wells you forced the drive point into the water-bearing strata. 
Now, please explain how you forced it. 

A. Generally by driving; sometimes we have taken hold of the 
tube by hand, lifting up, and dropping. 

X 42. About how — did you force or drive usually? 

A. From 4 to 10 feet. 

X 45. You say you bore with an auger into the water. If you 
should strike a water-bearing strata 10 feet or 12 from the surface 
and that should not furnish you with a sufticient supply, do you 

not or have you not forced or driven a rod and tube, or either 
4770 of them, below and into info the another water-bearing strata 
several feet below the one to which you bored ? 

A. I think I never did. We have always found plenty of water 
when we have driven that deep. 

X 44. How deep do you Geiotend the question to state? 

A. Ten or twelve feet. 

X 45. What do you usually use for driving the tube or point? 
And state whether or not you put anything on the top of the pipe 
to protect it. 

A. We had a socket head that fitted onto the top of the pipe 
filled with wood or wood in it. We used an iron sledge. 

X 46. What was the diameter of the pipe or point in which the 
the largest holes were made ? 

A. Inch and a half and inch and a quarter. 

X 47. Were these holes made all round the pipe or only on one 
side of it? 

A. All round. 

X 48. Did the holes come opposite each other in the pipe, or very 
nearly so, as a rule? 

A. They did not. 

X 49. How far apart were they ? 

A. I should say $ inch, more or less. 

X 50. You say you had a wooden or iron plug in the bottom of 
the pipe. Did you ever drive this plug out after making your well? 

A. Don’t remember of ever driving one out. 

4771 X 51. How would it affect the working of the pump if you 
should drive it out? 

A. My opinion is the well would fill with sand. 

X 52. You say you puta fine brass sereen over the perforations 
to keep the sand out; would not a tube work, if the holes drilled in 
it were very small, without any screen at all? 

A. If the holes were as small as the meshes in the wire it proba- 
bly might work; never saw one made in that way. 
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X 53. Would not a tube work in an ordinary strata of gravel and 
course sand with the holes considerably larger than the meshes in 
the wire without any screen over them—say the holes are the 32d 
of an inch in diameter ? 

A. I think it would. 

X 54. You say you bored with an auger down and into the water ; 
do you mean to be understood that after withdrawing the auger it 
would leave a hole in the water-bearing strata ? 

A. It would not. 

X 55. You stated that in 1867 you helped to put down a well by 
driving the tube itsself; was there a plug in the bottom of that tube, 
and was there a sereen over the perforations in the bottom of the 
point ? 

A. The lower end of the pipe was closed by iron or wood in all 
the wells I put down that fall; we put down three or four that had 

slots; we used the screens in all the rest. 
4772 X 56. The 3 or 4 that you say you made that had slots in 
them, please state how far up the pipe they extended ; what 
was the size of these slots; how far from the point did they com- 
mence. 

A. About 15 inches, more or less; the hole was left the width of 
the thickness of a thin case-knife; we carried a knife with us to fix 
them in that way; I should say they commenced about 5 inches 
from the point. 

X 57. Where did you get this idea of making a point with slots 
In from. 

A. We never made any; we bought them of Mr. Balcomb, of 
Waterloo. 

X 58. Did that kind of a point work well ? 

A. It did not. 

X 59. Please state what was your experience with that kind of a 
point. 

A. We took some of them up; they did not work successfully. 

X 60. Now, if you had put down a tube such as is described in 
the specifications of Green’s patent, reissue 4372, in a water-bearing 
strata with very coarse gravel, and the same worked well, as you 
say you think it would, and in attempting to put down one in 
another place where the water-bearing strata was composed of fine 
sand, you being aware of the composition of this strata before driv- 


‘ing the tube, would it not occur to you, as a practical well maker 


and one skilled in the art of making wells, that in that kind of a 
water-bearing stratum it would be neccessary to use a plug in 

4773 the end of the pipe, with very small holes, or use a screen 
with the ones already made? 

A. After having experience I would know it to be neccessary ; the 
pipe would fill full in putting down, so that if there was much 
depth you could not pump (?) the water. 

X 61. How large were the perforations in this tin cylender which 
you used in the experiment on March 8, 1880 ? 

A. Fine perforations ; | could not say how many to the inch. 
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X 62. Did these perforations extend the entire length of this evlen- 
der, or was the entire sides full of these perforations ? 

A. They did extend nearly or quite to the end; they covered the 
entire surface of the cylender. 

X 63. Was there a man at each pump in this experiment, or did 

one man work both pumps from one lever? 
4774 A. One man worked both pumps, one with each hand, 
working each plunger from the bottom to the top of the eyl- 
ender at each stroke, both running at the same time and number of 
limes, 

X 64. The first time you pumped both pumps5 minutes where did 
the water go—outside or in the box on the sand? 

A. It went back on the sand in the box. 

X 65. During this time did the one representing the driven well 
furnish a continual supply of water, and full? 

A. It was continuous, but not quite so full as the other pump. 

X 66. You say that the perforations in the pipe representing the 
driven well extended 7 inches from the bottom, and that the perfo- 
rations in the tin cylender extended about to the top of the said cyl- 
ender, nearly 30 inches. Now, suppose the perforations in this cyl- 
ender had extended only to the hight of 7 inches from the bottom, 
in your opinion would there have been any difference in the depth 
of water in this cylender at the time you measured it at the end of 
5 minutes ? 

A. I think there would. 

X 67. Please explain what the difference would be under such 

circumstances. 
4775 A. The surface for the water to come into the open well 
would have been less; therefore the obstruction would have 
been greater; the water would suck faster in the open well when 
the pumps are running. 

X 68. You say the sand formed an obstruction to the water flow- 
ing freely into this tin cylinder; would it not operate the same against 
the screen on the drive point? 

A. It would. 

X 69. Suppose this cylinder had been filled with sand and no 
other change made, what would have been the difference in the sup- 
ply or production of the two wells, if any ? 7 

A. The cylinder [sand] (?) would have obstructed the water coming 
in this cylinder somewhat. I think that pump would have taken 
air before the other would. 


Adjourned until Friday the 12th day of March, A. D. 1880, at 
8.30 a. m. . 
Marcu 12rn, 1880—8.30 a. m. 


Met pursuant to adjournment. 
All parties present. 


X 70. Did you place the tube that represented the drive well in 
the box before you put in the sand, or did you put the sand in first 
and then press the tube down through the sand to its position In 
the box ? 
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A. The tube was put in first. 
X. 71. You say the tin cylinder placed in the box you have de- 
scribed represented an open well. Did it not represent an 
4776 open well with the earth thoroughly saturated with water 
from top to bottom of the well in soil composed of loose ma- 
terial, so that the water could run freely into the well its entire 
length, and water covering the surface of the ground ? 

A. It did not in the first pumping, because we took the sand and 
piled it up around the eylinder so the water at no-time covered the 
sand around near the cylinder. 

X 72. About how much surface of sand was there around this 
cylinder that was not covered with water, and was not the balance 
of the sand in the box covered with water? 

There was about 3 or 4 inches of sand not covered; the bal- 
ance was covered with water. 


Cross rests. 


Redirect: 


1. Whereabouts was this sand that was not covered with water? 

A, Around the top of the six-inch tube representing the open 
well, 

2. Did vou at any time during the experiment level down the 
sand; and, if so, what effect did that have on the water in the cyl- 
inder representing the open well ” 

A. We did level the sand down so it was level in the box; then 

we could not lower the water down in the open well at all. 
A777 3. What prevented the water from flowing into this cylin- 

der representing the open well when the sand was piled up 
around it? 

A. The sand. 

4. State how it prevented it. 

A. The sand obstructed the water from running as free as where 
there is no sand. 

5. Did the particles of sand fill into the holes in the perforated tin 
and affect the flow of the water in that way ? 

A. It did. Considerable sand worked into this perforated tin and 
retarded the flow of water. 

6. State whether the sand around the bottom of the tube represent- 
ing the drive well was as fine as the sand around the perforated cy]- 
inder representing the open well. 

A. There was a small quantity around the one representing the 
tube well. The finest had been taken out. 

7. Why was that pump representing the tube well fixed in that 
way ? 

A. It was to show a greater flow of water than would be if the 
finer — was left close around, as this would represent the manner 
in which we made our wells. 

8. State whether this coarse sand being placed around the tube 
would keep the fine sand from being drawn up into the tube when 
you pumped. 
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4778 A. It would serve as a filter and the fine sand would not 
come to the screen. 

9. In answer to cross-interrogatory 65 you stated that the supply 
furnished by the pump representing the driven well was continuous, 
but was not quite as full as the other pump. Please explain what 
you meant by that answer. 

A. The flow from the pump was not quite as large as from the 
flow in the pump — open well. 

10. In answer to cross-interrogatory 42 you said something in re- 
gard to the distance you forced or drove your pipe. Now, state 
whether you did any forcing or driving above the water-bearing 
stratum after the fall of 1870. 

A. We did not. 

11. In answer to cross-interrogatory 32 you said you thought a 
well would work with an open-ended tube and holes drilled in the 
pipe without a screen over them in very coarse gravel, where it was 
so coarse that it would not pass through the holes or into the tube. 
Will you now tell us whereabouts in lowa you had found water in 

that kind of gravel ? 
4779 A. I never have found it In that kind of gravel. 
12. State whether you have ever found that kind of gravel 
in lowa unmixed with sand, either with or without water in it. 

A. Never have. 

13. In your practice in making wells in Iowa have you ever had 
the screens over those holes break or wear out; and, if so, what effect 
did it have on the well? 

A. I have had them break. They filled with sand so that the 
well would not work. 


Redirect rests. 


Recross-ex. : 

Re-X Int. 1. In your answer to redirect question No. 2 you state 
that during your experiment you did level the sand in the box. 
Did the cylinder not then represent an open well, with the earth 
thoroughly saturated with water from top to bottom of the well in 
soil composed of loose material, so that the water could have free ac- 
cess through the soil to the well its entire length, and water cover- 

ing the surface of the ground ? 
4780 A. When we leveled the sand in the box it did not cover 
the entire length of the cylinder representing the open well. 
The cylinder stood above the sand and water about 3 inches. 

R. X 2. Then did it represent a well such as has been described 
in the previous question, with this addition, that the well was curbed 
up or walled up a foot above the surface of the water covering the 
ground ? 

A. It did. 

Recross rests. 


(Signed) E. A. HOVY. 
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Subscribed in my presence and sworn to before me this 12th day 
of M’ch, 1880. 
[ SEAL. | (S’g’d) FRANK JENNINGS, 
Not’y Public. 


4781 S. P. McEwen, being produced, sworn, and examined on 
the part of the defense, deposes as follows: 


1. What is your name, age, residence, and occupation ? 

A. My name is 8. P. McEwen; am 54 years of age; reside in In- 
dependence, Buchanan Co., Iowa; am a carpenter and joiner. 

2. How long have you lived in Independence, Buchanan Co., 
Iowa? 

A. Since June, 1858. 

3. In what part of the county did you reside during that time ? 

A. Independence. 

4. Did you ever hear of wells being made by driving an iron tube 
into the ground and attaching a pump to the top? 

A. I never did till I see it. 

5. Where did you see such a well first? 

A. In the city of Independence. 

6. State in what part of the city ; deseribe the location as near as 

you can, 
ATS2 A. On the west side of the river; T cannot call the block, 
but the well was on the same block as the Presbyterian 
echureh, on the vacant lot on the northwest cor, 
7. Look at the plot here shown you, marked “ Exhibit B” of de 
fendant’s teoshimMony, and state whether this plot correct] \ ropresents 
the blocks and streets in the vicinity of where that well was. 
A. It does. 
8. On what block, as numbered on this plot, and whereabouts on 
the block, was the well? 
A. On block 3, on the N. W. cor. 
9. What buildings or improvements were on that block at the 
time you saw this well? 
A. I think the little, small house now occupied by Goodin was on 
it at the time, or at least a part of it. 
10. Was there any other buildings on the block at that time? 
A. I think Ross House, now occupied by Mr, Pond. 
11. Describe how this well looked. 
A. Well, sir, it was an iron tube driven down into the 
783) ground and end standing above the ground about 18 or 20 
Inches, and a small cistern pump, | should call it, attached ; 

there was no curb or box around it, 

12. State whether you used this well pumping water, 

A. T have, frequently. 

IS. About how long do you know of the well remaining there? 

A. It stood there pretty much all thro’ the summer of 1861, 

14. State whether you saw other persons use it; and, if so, how 
many 

A. Teould not tell how many. There were a great many private 
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citizens and recruits or enlisted men. I suppose there were between 
80 and 90 men there in Lee’s company drilling that used the water. 

15. What year and time of the year was it that you saw this well ? 

A. In 1861, along in the spring, between the 15th of April and 
the Ist of June; along there. 

16. Have you any data by which you fix the time when you first 
saw this well? And, if so, state. 

A. Well, in the first place, it was the first call for volun- 
4784 teers. Everybody was excited. They were enlisting and 
drilling all round; and the next is a little family matter be- 
tween Col. Jed. Lake and myself. Col. Jed. Lake went to keeping 
house in 1861. We were old cronies and our women were strangers, 
and I went to Jed. Lake’s house on Sunday morning and told him 
and his wife to come down to my house, so that the women could 
get acquainted. We left the women and Jed. Lake and | went to 
see the drive well. We called on the way to see Alfred Ingalls, now 
in Texas, and he went with us to see the well. We all pumped 
water out of it and drank. There were a great many visitors around 
at the time. 

17. Have you any other data by which you fix the date of the 
well ? 

A. I don’t think I have any more; think that was enough; was 
building on the west side at the time and passed and repassed it 
every day, 

Direct rests, 

ATSO Cross-examination ; 

XN Int. 1, Where did you reside at the time you say you first. saw 
this well? 

A. In the eity of Independence, on the east side of the city, I 
lived in lot 1, block 2, Malonie’s addition to Independence. 

X 2. About how far was your residence from this well vou have 
located ? | 

A. Well, sir, a little over a } of a mile—between a } and a }. 

X 3. You say you passed and repassed this well nearly every day. 
How come you to be so often past this well? 

A. I was building on the west side of the river. 

X 4. What were you. building and where was it located ? 

A. Dwelling-houses ; they were on the west side of the river. I 
can't give you the number of the lots and blocks, 

X 5. What direction was it from the well, about how far from it, 
and who were you building the houses for at the time you first saw 
this well? 

A. Direction was southwest; I should think across two or three 

blocks. I was building a house for a man by the name of 
4786 Nathaway, a Michigan man. 
X 6 Is the house you were then building still standing on 
the same site? 

A. L don’t know whether it is or not, 

X 7 What was the nearest building or improvement to his well 
you have located ? 


1,00 WILLIAM BD. ANDREWS RP AL. VS. G@RORGE HOVRY, 


A, This small house owned by Goodin, in the same block. 

\ S. Please state what direction this Geedin heuse was from the 
well, give the distance as near as you oan, and state if the house 
Is still standing in) the NUH Place. 

A. Itis on the S. E Cor, on the next lot OAs, SAMI block : it is a 
little southeast, The well was on the corner lot and the impreve- 
ment was on the next lot east of kh. «~The house still stands there. 

XN 2% Now, please state whether there was any building on the 
N. E. Cor. of block 72 If there was, state who lived there, if you 
know. 

Don't knew: can’t remember who lived there at the time. 

X 10. Was there any buildings of any kind directly or nearly 

directly opposite on block 22, north of where this well was lo- 
cated? 

ATST A. I think there was not at that time. There was an Lrish 
shanty a little north of the corner at that time, but it was 

moved away. J.S. Woodword bought that block and it was fenced 

in about that time, ‘61 or ‘G2. 

X 11. How wide was Main St. on the west side of the river at that 


») 


time ? 

A. About 66 feet, I think. 

X 12. Was the pump that you saw on the top of the tube open at 
the top or closed ? 

A. I could not say; it was a small pump, what we call a cistern ; 
whether it was a pitcher or not could not say. 

X 13. Was there a well like this one you have described in that 
same place the next year after you saw this one or the 2d year ? 

A. No, sir; I think the first one was taken up in the fall of the 
same year and others put down the next year. 

X 14. State when you next saw a well of this kind and explain 
all you can remember about it, and when and where. 

A. I don’t know; the curiosity was somewhat satisfied on the first 
well, and there were several put down in the vicinity the next year, 

and have been put down ever since. 
4788 X 15. Are you positive there were any wells of this kind put 
down the year following the date you saw this well? 

A. In 1861 I am positive is the first one I ever saw; in the year 
1862, I am not positive. 

X 16. Who put this well down ? 
_ A. Ido not remember the name of the firm; one of them was 
called Charlie; they were Eastern men, stopping here at the White 
House. 

X 17. Do you know of your own knowledge how this well was 
made? 

A. Yes; it was made by driving an iron tube down into the 
ground to the sand. 

X 18. Did you see this well made ? 

A. Yes, sir; I did. 

X 19. Did you see this tube driven into the ground ? 

A. Yes, sir. 

X 20. Describe the point on this tube as particularly as you can. 


WILLIAM D. ANDREWS RT AL. VS. GRORGE HOVRY, 1vO7 


A, Well, sir, it was a wooden plug stuck into the bottom of the 
tubo a little larger than the iron, of hard wood, There was small 
holes drilled inte the bottom of the tubing: ne sereen on 

A 21. Were you present most of the time they were making this 
well? : 

A, T was. 
4789 XN 22. Did you know anybody that assisted in making 
that well, that was at work there in any capacity; and, if so, 
who? 

A. I think C. T. Kimball was one wif was there and took quite 
an active part in putting it down; think he was one of the hotel 
keepers of the White House at that time; there were quite a good 
many standing round C. T. Kimball; I don’t remember who they 
were, 

X 23. Did you know T. H. Tyson at the time, and was he engaged 
at helping in putting the well down ? 

A. I knew him at the time; I don’t know whether he helped to 
put it down or not? 

X 24. Did you know one J. E. Trexler at that time; and, if so, did 
you know where he resided at the time? 

A. I knew J. E. Trexler; lived just north of where the well was, 
on Main street; he kept a restaurant about that time or soon after. 

X 25. What was this tube driven down with? 

A. With a sledge or beetle or something of that kind. 

X 26. You say in your direct examination there were a 

4790 good many soldiers drilling at that time; now, please state 

how many companies there were, what companies, who was 
captain of them, and where they drilled. 

A. There was only one company at that particular time; D.S. 
Lee, capt.; they drilled on the west side of the river, on the vacant 
lots on block 4; they were there on the north side of the street also. 


Adjourned until 1.30 p. m. 

1.50 P.M. 

Met pursuant to adjournment. 

All parties present. 

X 27. Was anything said about a patent, in connection with this 
well, at the time you saw it or while it remained there? 

A. Rather think there was; won’t be positive. 

X 28. Was it stated by anybody that there was a patent on this 
well ; what is your best recollection on that point? 

A. My best recollection is that it was called an experimental 

well; I don’t remember whether anything — said about a 
4791 patent or not; I don’t think there was at that time. 
X 29. Was there any boards or box or platform around 
or under this pump, or was the ground bare around the tube? 

A. There was not; it was bare. 

X 30. It excited a good deal of curiosity—was regarded as a won- 
derful thing, and created a good deal of excitement in the com- 
munity, did it not? 

A. It did ; everybody went to see it. 
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X 31. What newspaper or newspapers were published in Inde- 
pendence in 1861 ? 

A. Well, the Conservative and the Bulletin, which, I think, was 
called the Guardian, if I mistake not; Rich and Jordan, I think, 
were the editors at the time of the Guardian. 

X 32. For the purpose of refreshing your memory and ascertain- 
ing ihe fact inquired about, | now ask you to look at an aflidavit 
made by you on the 23rd day of May, 1879, in which you use this 
language: “1 don’t think any of these wells were constructed here 
for two or three years after this well was put down and until 1865. 
Then they began putting them down.” Is this statement correct, 
according to your best recullection, or the statement made in 
your examination to-day, in which you state you think there 
were some put down the year following ? 

4793 A. In 1861 was the 1st one I saw, and in ’62 or ’3 they put 
down some others. 


Cross-examin. rests. 


Redirect: 


Int. 1. In your cross-examination you stated that Mr. Woodward 
bought block 22, the one north of block 3, on which the well was 
made. Now, state whether that is correct; and, if not, what block 
did you mean that Mr. Woodward bought. 

A. I meant west; I said north; I meant west; the block now 
owned by Z. Stout. 

R. D. 2. State, now, who lived on block 22 at that time. 

A. As near as I ean remember, J. E. Trexler lived on block 22 at 
that time. 

R. D. 3. You stated in your cross-examination that these strangers 
stopped at the White House; who kept that house at the time that 

well was put down ? 
PRL | A. Kimball & Sherwood, 
RK. D. 4. By what name is that house now known 
The Merehants’ Hotel. 

R. DLO. How many buildings were on this block 22 at the time 
you say this well was there ’ 

A. Lonly think there was one, nearly opposite the well; I think 
there was another, il little brick ora little wooden one, 

RK. D. 6. At the time this well was there were there any buildings 
on block 4 west of where this well was? 

A. My opinion is the little shanty was moved off. 

R. D. 7. Was it on block 4 that this shanty was situated that 
you called an Irish shanty ? 


A. Yes. 


Redirect rests. 
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Recross : 
Int. 1. You stated in your redirect that J. E. Trexler lived directly 
opposite where the well was located on block 22; are you 
4795 positive that — was not a blacksmith shop at or near the cor. 
at the time the well was put down or during the time it was 
there? 

A. I said J. E. Trexler lived nearly opposite, north ; I don’t know 
but there was a blacksmith shop once nearly opposite, on the 
cor. My opinion is there was a blacksmith shop on the cor. at that 
time or near about that time. 

Re-C. 2. Were you ever in this blacksmith shop and do you know 
the blacksmith ? 

A. Yes, I was in the shop and knew the blacksmith; his name 
was Kayes. 

Re-C. 3. Has not this date when the well was put down been a 
matter of a good deal of inquiry during the last year or two? Has 
there not been a good deal of talk about it in your hearing, and 
have you not made considerable examination — conversed a good 

deal on that subject yourself within the last year or two? 
4796 A. I have never heard a great deal of talk about it; have 

seen notices of drive-well meetings stuck up, but I never paid 
any attention to them, not to any extent, for I was not interested in 
it at all. 3 

Re-C. 4. Do you mean to be understood that no one has con- 
versed with you or interrogated you in reference to when the well 
was put down ? 

A. As a matter of course, it has been talked in my presence and | 
have talked about it, but no one tried to influence me one way or 


the other. 
(Signed) S. P. McEWEN. 


Subscribed in my presence and sworn to before me this 11th day 
of March, 1SS0. 
[smat. | (Sigued) FRANK JENNINGS, 


N Mary Puddic. 


veri T. J. Marinus, being produced, sworn, and examined on 
the part of the defense, deposes as follows: 


Int. 1. What is your name, age, residence, and oceupation ” 

A. My name is T. J. Marinus; am 48 years old; —, Independ- 
ence, Buchanan Co., lowa; am a dealer in ice. 

2. How long have you resided in Independence? 

A. About 50 years. 

3. What official position have you held in Buchanan Co., and 
when and how long have you held the same? 

A. I was deputy clerk of the court 2 years—60 and ’61 ; was county 
recorder 4 years; I think from ’61 to ’65. 

4. Did you ever hear of a well being made by driving a tube into 
the ground and attaching a pump to it? 

A. Yes, sir. 

222—16 
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5. Did you go to see the well? And, if so, state where you 
4798 found it. Give éo location as near as you can. 

A. I did see the well; it was on the west side of the river, 
at Independence, on the N. W. cor. of the block where the Presby- 
terian church is now situated on; don’t remember the No. of the 
block. 

6. Look at the plot here shown you and state whether it correctly 
represents the streets and blocks in the vicinity where the well was. 

A. I should say it did. 

7. On what block, as numbered on that plot, was the well situ- 
ated ? 

A. On No. 3. 

8. Describe this well, as to how it looked when you saw it. 

A. There was a pipe there; I think it was iron ; won’t be certain ; 
with a small pump attached to it. 

9. Did you pump water out of this pump? 

A. I did. 

10. Did you see others use it? 

A. Yes, sir. 

11. How long do you remember of its remaining there ? 
4799 A. I don’t know how long it remained there; I know I 

saw it there three to four weeks. 

12. About how high was the pump from the ground ? 

A. The best of my recollection, it was from two to two and a half 
(feet). 

13. What year was it you saw this there? 

A. In 1861. 

14. What data have you by which you fix the date? 

A. From the fact that I stopped at the well or pump with some of 
the members of Co. “ E,” Sth lowa Infantry Reg’t, for the purpose of 
getting a drink. 

15. Who was the capt. of that Co. and where was it enlisted ? 

A. Daniel 8. Lee; enlisted in Independence, lowa. 

16. State, if you know, when that company left Independence, 
Towa. 

A. It was about the Ist day of July, 1861. 

17. When was it that you saw this well, with reference to the 
time that that Co. left? 

A. It was within a week previous to the departure of the com- 


| pany. 
4800 18. Do you know of any other well being put down near 


the place where you saw this one you have described ? 

A. I don’t recollect of any other being put down there; not at 
that time. 

19. Do you know of any being put down there between that time 
and the year 1868? 

A. I won’t be positive as to the year; there was another well put 
on that block after that time. 

20. State where that well was located, with reference to the loca- 
tion of the first. 


Be, 
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A. It was located somewhere near where the Presbyterian chureh 
stands: east of where the other well stood and west of where the 
church stands. ' 


Direct rests. 


Cross-examination : 


: X Int. 1. What part of Independence did you reside in at the 
+ time you saw this well? 
A. I lived then where I do now, on lot 2, block 10, in Stoughton 
) & McClure’s add., east side of the river. 
X 2. What was the name of the soldier you say was with 
4801 you when you say you saw this well? 
A. A. B. Lewis was the name of one; Richard Whait; I 
| -an’t recollect any others now. 
X 3. Where were these drill grounds? 
A. It was north of block 5, known at that time as the Empire 
House block. 
+ X 4. Where did this company rendezvous; was it on the same 
block ? 
A. It was on the same block or near it; it was all open ground at 
that time. 
X 5. State, if you please, the nearest house to this well that you 
have located ; give the name of the occupants. 


a A. I think the nearest house to that well was on block 22; the 
house was on the west half of the block, near Main St. A man by 
the name J. E. Trexler lived in it. 

X 6. Was there a blacksmith shop on the southwest cor. of block 
22 at that time? 

A. There was a shop there; I don’t know what it was used for; 
there was an old building there; I don’t know what it was used for. 

X 7. Have you any recollection of there being a blacksmith shop 
there at any time? 

. i A. Yes, sir. 

4802 X 8. Are you positive there was one there at that time this 
well was there? 
A. No, sir. 

a X 9. Do you know whether anybody resided on the N. E. cor. of 

| block 7 at that time? 


A. I can’t say for certain whether there was or not. 
| X 10. What other event do you remember of with the same cer- 
tainty that you do of the well-driving that year—that is to say, any 
event you are not interested —? 
— A. I don’t know of anything. 

X 11. Do you know the defendent in this case, Geo. Hovey? 

A. Lam somewhat acquainted with him. 

X 12. Has he or Col. Lae talked with you within the last year 
or two in reference to the driven-well question, or in reference to the 
well you have located, or the date of the same, and the data by 

= which vou fix the date of putting down this well? Please answer 
~arefully. 
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A. I never talked with Mr. Hovey about this well; neither did 
Mr. Hovey talk with me about it; Col. Lake did ask me, in regard 
to this well, if I recollected that there was such a well there, and 

how I knew it was there in 1861. 
4803 X 13. Has there not been a good deal of excitement and 
discussion on the driven-well subject and a good deal of talk 
about the location of this well you have described within the last 
year or two? 

A. I have heard considerable discussion in regard to driven wells; 
a man would have to shut up his ears if he didn’t hear a good deal 
about it; [ never had any conversation in regard to this well, except 
what | have testified to in regard to Col, Lake. 

X 14. Do vou know who nade this well, or what kind of a well 
it is, of vour ewn knowledge ° 

A. IT den’t knew who made it: it was a well witha pipe sticking 
out of the ground with a pump on i 

Cross rests 

Redirect: 

Int. 1. In your cross-examination you stated that you was not 
positive there was a blacksmith shop on the 8. W. cor. of block 22, 
as shown by the plot, when this well was there. Now, state whether 

there was any building there at that time or not. 
4804 A. There was a building there I believe. 
Re-D. 2. State, if you know, how that building was occu- 
pied at the time you saw the well? 

A. I don’t know whether it was occupied or not. 

Re-D. 3. Was Richard Whait, who you say was with you and en- 
listed as a soldier in Capt. Lee’s Co., a relative of yours? And, if so, 
state what relation he was. 

A. He was my brother-in-law. 

Re-D. Q. 4. State whether he left Independence with Capt. Lee's 
Co, 

A. He did. 

Re-D. 5. Did the discussion and excitement about driven wells 
for the last vear or two change your recollection in regard to the 
well which you say you saw in 1861? 

A, No, sir: it did not 

(Signed) T. J. MARINUS, 


Subscribed in my presence and sworn to before me this 12th day 
of M’ch, 1880. 


[SEAL, ] (Signed) FRANK JENNINGS, 
Notary Pudlie. 
4805 O.IvER Marquette, being produced, sworn, and exam- 


ined on the part of the defense, deposed as follows : 
Int. 1. What is your name, age, residence, and occupation ? 
A. My name is Oliver Marquette; am 40 years of age; reside at 
Independence, Buchanan Co., Iowa; am a cabinet maker. 
Int. 2. How long have you resided in Buchanan Co., Iowa ? 
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A. It will be 23 years in April. 

Int. 3. What has been your business since you resided in the 
county ? 

A. In the cabinet business principally ; have worked some at the 
“arpenter business when I first come in the county. 

Int. 4. Whereabouts have you resided in Independence since you 
have lived here? 

A. On the west side of the river. 

Int. 5. At any time since you have lived in Independence did you 
notice a well, the construction of which attracted your attention? 

A. Yes, sir; I noticed one. 

Int. G&. Describe said well. 

A, It was called a driven well; [T would not know how to 
4806 deseribe it unless [ called it a well: it was an iron pipe 
driven in the ground, and an iron pump attached to i 

7. State how high this pipe came up above the ground. 

A, Oh, I think abouteven with the ground; then the pump was 
attached to it, 

S. What was the size of the pipe, as near as you can remember? 

A. Oh, an inch and a quarter or an inch and three-quarters—a 
half; it might have been two inches. 

9. State whether there was a hole in the ground round the pipe; 
and, if so, how large. ? 

A. There was none outside the pipe. 

10. Whereabouts was this well located? Describe the place as 
hear as you can. 

A. On the west side of the river; it was all common; it was on 
the south side of Main St.; it was in the second street crossing Main 
St. west from the bridge. 

11. Look at the plot here shown you and state whether this plot 
correctly represents the blocks and streets when this well was lo- 
rated. 

Plot marked Exhibit “ B” here shown the witness. 


4807 A. I think it does, 
12. Now, state — what block and street the well was located, 

A. Near the N, W. cor. of block 3, or in Center street. 

IS. What year was it that vou saw the well? 

A. Leould not tell exactly; think it was in 1860 or ‘61—some- 
where along about that time. It is so long ago that I can scarcely 
remember It might have been before. 

I4. Have you any data by which you fix the date of this well? 

A. Nothing; any more than we were playing ball, and I think it 


. o 4 . . 
was right after the hard times we had here — makes me think more 


about it. 
15. What year was it we had the hard times here? 


A. It commenced in 1858. ; 
16. State, as nearly as you can, how long it was after 1858 that 


you saw this well. 
4808 A. Well, it is a good while back to remember. It might 


have been two or three years. 
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17. Did you pump water at this well ? 
A. Yes, sir. 
18. State whether you saw others get water there ? 
A. I did. 
9 About how long did this well remain there ? 
A. It was not a great while; it might have been a couple of 
months or longer; I could not tell. 
20. Did you know Dan’! 8. Lee in his lifetime ? 
A. Yes, sir. 
21. Did you know of his enlisting a company of men that went 
into the war of 1861 to 1865? 
A. Yes; I did. 
22. State when you saw this well, with reference to the time he 
enlisted that company ? 
A. It was just about the time, if I remember right. 


Direct rests. 


4809 Cross-examination : 


X 1. Who has talked with you in reference to this examination, 
and what, if anything, has been said to you about testifying in this 
case ? 

A. This is the first [ have heard of if, 5 or 10 months ago. 

X 2. Do you mean to be understood that no one has said anything 
to you on the driven-well subject or about the well you have been 
testifying about ? 

A. Oh, I have heard it talked about, more or less, on the street, 
and I think I made an affidavit, about the same as I have to-day, 
before. 

X 3. Who requested you to make this affidavit ? 

A. Jed. Lake came down and took it. 

X 4. Is it not a fact that there has been a good deal of excitement 
about the driven well in this locality and very frequent discussions 
on that subject during the last year or two? | 

A. Oh, I think there has, but I was not interested and did not 
pay much attention to it. 

X 5. You state that the well you have described had an iron tube 
that come even with the ground. How could you tell anything 

about the size of the pipe? 
4810 A. I could see the end of it. 
X 6. Was there not a pump on the end of it? 

A. Yes, sir. 

X 7. And did not the bottom of the pump extend considerably 
over the pipe where it was attached to it? 

A. I don’t remember. The pump was a curiosity at that time, and 
we all examined it and tested it. 

X 8. Then you don’t remember of seeing any pipe at all, do you? 

A. Yes, sir. 


X 9. If the pipe come even with the ground, and the flange at_ 


the bottom of the pump extended considerably over the top of the 
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pipe, and you say you don’t remember whether it did or not, how 
could you have seen the pipe ? 

A. Well, the pump, if I remember right, it screwed right on the 
end of the pipe that went into the ground. 

X 10. Do you know who put down this well ? 

A. No; I don’t know. 

X11. Where did you live at that time—what p!'ace ? 

A. On the N. W. cor. of Center and Willow streets, about 
4811 two blocks north from where the well was located. 
X 12. Did you pass by this well frequently ? 

A. Yes; pretty much every day. 

X 13. Was there any building on or near the S. W. cor. of block 
99 9) 

A. Yes, sir; there was, I think ; there was two on the block. 

X 14. When was the one near the corner occupied ? 

A. As a dwelling at that time, and was afterwards turned into a 
blacksmith shop. 

X 15. Do you know whether there was any one living on the N. 
E. cor. of block 7 while that well was there ? 

A. Yes, sir; a man by the name of Tyson. 

X 16. What was his first name ? 

A. T. H. Tyson. 

X 17. You were well acquainted with these localities and the im- 
provements that then existed near this well, was you ? 

A. Yes, sir. 

X 18. You spoke of, in your direct examination, in fixing the date 
of that well, by your playing ball. Were you in the habit of playing 

ball at that time? And state what there is in particular con- 
4812 nected with ball playing that leads you to fix the date of this 
well by it. 

A. I was one and we used go and drink out of the well when we 
got dry. 

X 19. Where were you in the habit of playing ball and what kind 
of ball did you play? And state who played with you. 

A. Just about on block 4, south side of Main St.; we played base 
ball generally ; a great many different ones—Dick Thornton, John 
MacKenzie, Raker, “Joe McGee ; I think T. H. Tyson. 

X 20. Was there any other ‘kind of ball played there at that 
time? 

A. ; think there was; my kind was base ball. 

X 21. About how frequently did you play? 

A. Oh, we played two or three times a week; sometimes more, 
sometimes less. 

X 22. What other kind of ball was played there during that 
time ? 

A. I think there was ericket ball—they called cricket. I never 
played the game in my life. 

X 23. Was that game played there the same time you were 
playing? 

A. No; not the same time. 
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X 24. About what time in the day did you usually play your 
games ? 
4813 A. In the afternoon. 
X 25. Did this kind of well go into generai use immedi- 
ately after this one was put down? 

A. It was the only one I ever saw; it was a number years after 
that before I saw them in general use. 

X 26. I understand you in your testimony in the direct examina- 
tion to state it was a good while ago and that you can’t be certain 
as to the date within a year or two; that you think it was in ’60 or 
‘61. Will you swear positively that it was not as late as 1862? 

A. I think it was in ’60 or “61. I will swear positively it was not 
in 1862. 

X 27. How long did the hard times last? 

A. Oh, it lasted until the war commenced, in 1860. 

X 28. Will you please state how you fix the date of the com- 
mencement and ending of hard times? 

A. In ’58 I went to St. Louis; that is about the time hard times 
commenced here; the commencement of the war times began to get 
better with me. 

X 29. When was your aitention first called to the date you 

4814 have fixed in reference to the putting down of this well? I 

mean now after the scenes connected with it have passed out 

of your mind, as such things usually do after that elapse of time. 
A. Within the last year. 


Cross-examination rests. 


Redirect : 

Int. 1. Was not cricket ball played on block 4, as shown by the 
plot, the same season that you played base ball there, but on differ- 
ent days? 

mi: It was. 

Re-D. 2. Are you sure that T. H. Tyson lived on the N. E. cor. of 
block 7 when this well was there, or might he have moved away at 
that time? 

A. I would not be positive that he lived in that house or not; I 
am pretty sure he lived there. 


(Signed) O. MARQUETTE. 


Subscribed in my presence and sworn to before me this 12th day 
of March, 1880. 


[| SEAL. | (S’o’d) FRANK JENNINGS, 
Notary Public. 
Adjourned until 7.30 o’clock p. m. 
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4815 7.30 P. M. 
Met pursuant to adjourn-. 
All the parties present. 


STEPHEN M. Marquette, being produced, sworn, and examined 
on the part of the defense, deposed as follows : 


Int. 1. What is your name, age, residence, and occupation ? 

A. Stephen M. Marquette is my name; am 50 years of age; re- 
side in Buchanan Co., lowa; um in the furniture business. 

2. How long have you resided in Independence? 

A. I came here in 1856, in the spring. 

3. What has been your business since you lived in Independence? 

A. About three years of the time I worked at carpenter and Joiner 
business; the balance of the time I was in the cabinet business. 

4. In what part of Independence have you lived most of the 
time? 

A. On the north side of Main St., west side of the river. 

5. Did you at any time observe a well on the west side of the 
river that attracted your attention on account of its peculiar con- 

struction ” 
4816 A. I did. 
6. State where the well was located as near as you can. 

A. It was on the south side of Main St., somewhere near where 
Mr. Goodin now lives. 

7. Describe how this well looked. 

A. It was a pipe driven in the ground, from the looks, with a 
pump attached to the end of it. It was one of these old-styled 
pumps attached to the end of it, with a pitcher pumps or cistern 
mug on it; pumps I should call it. 

8. State whether there was any hole in the ground outside of the 
pipe. 

A. There was not; it seemed to be driven in the ground solid. 

9. Did you pump any water from this well or see others do it? 

A. I pumped the water up. I think Thos. Tyson was with me 
one time; he pumped and I pumped to see how easy it pumped. 

10. How long did this well stand there ? 

A. Think it stood there nearly all summer; don’t know but it 

stood longer. 
4817 11. Is there any prominent building on that block now ; 
and, if so, what building ? 

A. The Presbyterian church. 

12. On what part of the block was this well ? 

A. On the northwest cor. 

13. What year was it that you saw this well? 

A. I think it was in 1860 or ’61; I think it was ’60—either ’60 or 
61. I built a house in the country, and it was built while I was 
out there. 

14. Is there any other data by which you can fix the date? If so, 
state. 

A. I had contracted with a lady to build this house. Tyson tried 
to break up the contract, and he got the lady to come to me here 
223—16 
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and back out, and he was with her, and we went to see what progress 
we would make. I had a written contract, and, of course, I did not 
back out; then Tyson wanted her to make me give bail for the 
contract, and I told her I would give bail, and I also wanted her 
to give bail, that I would get my money when the job was done; 
and she was a str: anger here and could not get bail and finally con- 
eluded to let the thing go, and it rather provoked Tyson a 
4818 little. It was either in 60 or ’61. It was either one of these 
two years. It was the next spring after | come back from 
St. Louis. 
Do you know of Capt. D.S. Lee recruiting a company in In- 
dependence to go into the late war from ’61 to ’65? 
A. Yes. 
16. When was that vou saw that well with reference to the time 
that Co. was being raised here ? 
A. L think it was before the company was raised here. 


Direct rests. 


Cross-oxamination : 


> 


X 1. Who has talked to vou about your testifving in this ease ‘ 

A, Well, there ts no ene in particular talked to me about it; some 
one asked me questions about it, When this drive-well business 
first got out | had said | had seen a well, and some one come to me 
nnd talked to me about it, 

XN 2. Who talked with you about the matter 
larly what was said, 

A. We ll, Mr. | ake spoke Lo me Oe, twice, and Lthink Mer, 

A819 [lovey spoke to me once, maybe twice; they asked if Teould 

tell near the time that Tsaw the well there; [ tirst thought 

it was the time | had come back from St. Louis: then T thought of 

this time [was building a house; then | thought it was while | 

was building the house; the well was driven while | was away from 

home, and [saw it when | returned home, while building this 
house, 

X 3. When did You £o to St. Louis? 

In 1850, | think; | went in the spring and came back in the 
fall of 1859, 
-X 4. Who suggested to you that it was while you were building 
this house, or that your first impression was not correct ? 

A. My brother and me was taiking it over together ; we batched ; 
we were talking about building this house; we live together now. 

X 5. What is this brother’s name ? 

A. O. Marquette. . 

X 6. Then yourself and brother, after consulting together and 
talking the matter over, fixed the dates as you have given them as 
the dates to testify to in this case ? 

A. Yes, sir. 
4820 X 7. Has there not been a good deal of excitement in this 
Lesility about the driven we is, and has there not been a good 
deal of discussion on this subject within the last year or two? 


> 
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A. Well, I presume there has; I could not say there has been a 
great deal; there has been some in our place; we don’t go out much, 
and we only hear what comes in; there has been some excitement 
about driven wells. 

X 8. Have you heard it talked that it was proposed to beat the 
“ driven-well patent ” by fixing the date—putting down of this well 
in 1860 or 61? : 

A. Well, I have heard it spoken of two or three times; I don’t 
know as any more; perhaps more. 

X 9. Were you well acquainted with the inhabitants and resi- 
dences on the west side of the river, near where this well was 
located ? 

A. I was, sir. 

X LO. Who lived directly opposite, across Main St., on the block 
north from this well? 

A. I lived nearly opposite before the well was put down; when 
the well was put in Trexler lived in one house; I think Gifford 

lived in the other; really [ don’t think any one lived in the 
4821 house directly opposite ; it was an old rickety thing. 

XN Ll. Was there a blacksmith shop there at that time on 
that cor, or near it, when the well was put down, or during the 
time the well was there ? 

A, IT don’t remember; it might have been there; the old house 
was torn down and a new one built 
12. Who lived on the N, FE. cor, of block 7 at that time’ 

. Well, T don’t remember who did live in that house, 

13. Low often did you pass this pump while it was there ? 

. Teould not tell; quite a number of times, 

l4. How wide is Main St. at that time Y 

L should think it was 4 or 5 rods 

15. What was the lady’s name for whom you built the house, 
and where was the house situated Y 

A. Mrs. Talbot; she afterwards married Bryan; the house was 
right south of Independence. 

X 16. In your direct examination you say you think it was "60 
or “UL that the well was put there; that you are certain it was one 

of these two years; that it was the spring afler you come 
4822 back from St. Louis. ‘Then if you went to St. Louis in the 

spring of ’59 and come back in the fall of ’59, you are posi- 
tive the well was put down in the spring of 1860, are you not? 

A. If my memory serves me right, the pump was taken up and 
and put back again; I could not be positive; the pump was taken 
up in the winter of 60 and put back in the spring of ’61. 

X 17. Well, then, you are positive that the well was put down in 
the spring of 1860, are you not? 

A. Yes, sir; as near as | can place the date. 

X LS. Then I understand you to state that the well was put in in 
the spring of ’60, and that in the winter of that year the pump was 
taken off and put back again on the same pipe in the spring of LSeL? 

A. Could not tell whether it was the same pipe or not; that is my 
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memory; am not positive it was put back in 1861, but my memory 
is that it was taken up and put back in the spring of ’61. 
X 19. Then you don’t depend much on this contract and 
house building in the fixing of the date of putting this 
4823 well down, do you? 
A. I think I am correct on the house in 1860. 

X 20. Now, is it not a fact that its being so long ago, so many im- 
portant events occurring between now and that time, not being 
interested in this well or anything connected with it at that time, 
and hearing the matter discussed at this late day with reference to 
the facts necessary to the defeating of this drive-well patent, that it 
is barely possible that you may be mistaken about the year or years 
that you have mentioned, and that the well might here been put 
down in the spring of 1862? 

A. I don’t think but that the well was put down in 1860; [ think 
it not possible that it was put down in 1862. 

X 21. Will you swear now positively that this well was not put 
down in 1862, in the spring? 

A. I think it was not; I think, sir, [ can be positive on that. 

Adjourned until Saturday, M’eh 13th, A. D. 1880, at-8.30 a. m. 


4824 Counsel for complainants now requests the witness not to 
consult anybody during the adjournment as to what he shall 
swear to when he agai comes on the stand 


Met pursuant to adjourned, Saturday, Weh 18. A.D. ISSOQ, at 9 
@ oloek a. 

All parties present 

In the Phraya dhs the witness saves that he desires to consider his an- 
swer (O Cross-inferrogator\ No. 21 that BUYS that he is not POMrhVve 
that it was put down in the spring of 1862, but thinks it was put 
down in 1860 or 1861. 


X 22. Did this kind of well that you have described fo into pen- 
eral use directly after the well was put down tn this locality? 
A. No, sir; not that | know of. 
X 23. How soon after this well was put down do you know of an- 
other one having been put down in this locality ? 
A. The next was put down when they built the Presbyterian 
church, somewhere between 1862 and 1866. 
4825° X24. When was the next one put down and what date 
was it, in reference to the building of the Presbyterian church ? 
A. It was a little east of where the first one was put down; it 
might have been 6, 8, or 10 rods east. It was about the time the 
Presbyterian church was built; they put it down for the purpose of 
getting water to build the chureh, 
X Wo. That, then, is the next well that you remember as having 


been put down after the one you described on the N. W. cor, of 


block 3. was it? 


A. Yes, sir 


Croass-examination rests 
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Redirect : 

Int. 1. Did Mr. Hovey or Mr. Lake, in talking with you about the 
well, say anything about the house you built for Mrs. Talbot or 
make any suggestion that led to that? If so, state what they said. 

A. There was nothing of the kind said by either of them. 
4826 2. Was there anything said by either of these persons that 

you was desired or expected to state anything different than 
what you remembered without any suggestion from anybody? 

A. There was not. 

3. Has the talk or excitement changed your recollection in regard 
to the well in any manner? 

A. No, sIr. 

4. You stated in your cross-examination, in answer to int’g.s 18, 
that you had heard it discussed that it was necessary to establish 
this well as having been put down in 1860 or 1861, in order to defeat 
the drive-well patent. Now, state whether anybody stated that they 
expected to prove in regard to this well anything different than 
what actually existed ; and, if so, who stated it? 

A. There is nothing that I can remember of; in fact, I don’t 
4827 know the date they claim the patent on the drive well. 

5. Did you not hear of driven wells being put down in 
Buchanan Co. after you saw this first well and before the Ume the 
Presbyterian chureh was built? 

A. 1 did, sie, 

G. State, then, What you tntended by your answer to cross-inter: 
ragatory 2) 

A. T supposed he ment in this town when he asked the question 


Redirect pests. 
Recross-examination : 


Int. 1, You say that vou have known of wells having detag put 

down in Buchanan Co, between the time the first well vou have 

located was put down and the one that was put down to use 

4828 in the building of the Presbyterian chureh. Now, state when 

and where you know of any others having been put down 

between the time the first one was located and the one at the Pres- 
byterian church. 

A. I don’t remember personally; I can’t remember just now; | 
think that is all. 

2. Then you are not certain that you ever heard of any being put 
down between the date of the Ist one and the one at the Presby- 
terian church ? 

A. Yes; Tam certain that I heard it. 

3. Then, if you are certain, state about when you heard it; who 
told you where the well was located ? 

A. Well, T could not tix the date, but it was not shortly after the 

first, but between that me and the time the Presbyterian 
S29 church was built; T can’t remember the parties’ names; i 

Was common talk in the town; somewhere about the count, 
here; I could not tell where. 
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4. Then this rumor you heard about the putting down of this sub- 
sequent well or wells which you have just referred to was probably 
within a year or two prior to the time the Presbyterian church was 
built, was it not? 

A. Well, I have heard all along, from the time the first well was 
put down up to the year 1879, of wells being put down. 

5. Will you swear ‘that you heard of any being put down in 1862? 

A. I can’t say positively that I did in 1862. 

6. Will you swear positively that you knew of any or heard of any 
as early as 1863? 

A. Yes, sir. 

Now, state where this well was that you heard of in 1863; who 
told you of it? Let you swear positively. 
483 A. I could not state or locate the places or give the names, 
as it was quite common conversation in the town about these 
drive wells being put in, except the one at the church here. 

8. What is there, then, that you recollect in connection with this 
putting down of w ells in 1863 that enables you to swear positively 
that those were driven wells put down in 1863 ? 

A. Simply the excitement that were about drive wells in 1863. 

Was there any excitement about these wells in 1863? 

A. Nothing particularly, more than their being put in here and 
around. 

10. I understand you to state in your previous answer that you 
can’t give any information in regard to the putting down of these 
wells in 1863. Is that true? 

A. No more than what I have heard spoken of. 

11. What did you hear spoken of? 

A. In regard to these wells, 1 could not remember any 
4831 names; I could place any one except the time Mr. Tyson was 
with me at the Ist well. 

12. Then all you can remember distinctly about these wells is what 
you remember about the Ist one you saw and the one at the Pres- 
by terian church, and all the rest is a general rumor, is it not? 


A. Well, I think it was. 
(Signed) S. M. MARQUETTE. 


Subscribed and sworn to before me and in my presence this 13th 
of M’ch, 1880. 
[SEAL. | (S’g’d) FRANK JENNINGS, 
Notary Public. 


4832 W. H. H. Morse, being produced, sworn, and examined on 
the part of the defense, deposed as follows : 


Int. 1. What is your name, age, residence, and occupation ? 

A. My name is W. H. H. Morse; am 39 years old; reside in In- 
dependence, Buchanan Co.; am a merchant. 

2. How long have you lived in Buchanan Co. ? 

A. Since 1855. 

3. Did you ever hear of a driven well ? 
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A. I have. 

4. State, as nearly as you can, when you first heard of such a 
well—that is, in what year. 

A. I heard of and knew of a well being put down on the west side 
of the river; the best of my recollection, it was in ’60 or ’61. 

5. Whereabouts was that well put down? Give the location, as 
near as you can. 

A. My recollection is it was west from the Presbyterian church, 

on the same block; on or near the N. W. cor. of the block. 
4835 6. Do you know of a cricket club existing in Independence 

about from 1858 to 1861; and, if so, was you a member of 
the club? 

A. I do; and was a member of the club. 

7. Where did that club have its grounds for playing cricket ? 

A. It wason the grounds now owned by Z. Stout. It was the block 
directly west of the block on which the Presbyterian church is sit- 
uated. 

8. When was it that you saw that well, with reference to the time 
this cricket club occupied these grounds ? 

—. Why, I remember of seeing the well when we used to play 
cricket there. 

9. Did you ever pump water from this well or see others do it? 
And, if so, state when and how often. 

A. I don’t remember of ever pumping water myself. I have seen 
water pumped vut of that well. 

10. Describe the well; tell how it appeared. 

A. It was an iron pump on the top of the ground, as nearas I can 
describe it. 

11. What was the pump attached to? 
483 A. It was attached to an iron pipe run into the ground. 
12. About how high above the ground did this pipe come? 

A. Can’t say positive about that; the pump stood high enough 
so you could pump with ease. 

13. State whether there was any hole in the ground outside of 
this tube. 

A. That I cannot remember. 

14. State whether there was any curb around this pump—any- 
thing to hold it up except the tube. 

A. I think there was not; won’t be positive. 

15. Do you know of D.S. Lee recruiting a company at Inde- 
pendence to go into the late war—’61-"65 ? 

A. I do. 

16. Do you know when he left Independence ? 

A. I think it was 1861. 

17. State whether you went away with them at the time; and, if 
so, in what capacity and how far you went. 

A. I did; 1 belonged to the band; I went as far as Burlington, 
Iowa. 

18. How long was you gone? 

A. About 3 or 4 days, if I remember right. 
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ISS5 19, State whether after you returned from that trip you 
plaved cricket on the block west of where the Presbyterian 
church now stands. 

A. I would not be positive whether I did or not; I can’t remem- 
ber. 

20, State when it was you saw this well, with reference to the 
time that Capt. Lee’s Co. left here and went to Burlington. 

A. My recollection is that it was before we went to Burlington 
that we played cricket and that well was there. 

21. Do you recollect of playing cricket after the time you returned 
from Burlington when you went there, in the same year? 

A. I can’t remember whether we did or not. 

22. Do you know of any other well being put down near the same 
place since that time? 

A. I knew of one on the property where Z. Stout lives put down 
since that time; I don’t know who put it down; it was since that 
time. 

23. When was this last well put down ? 

A. I don’t remember the year; it was when Woodward built his 
house there. 


Direct rests. 


4836 Cross-oxamination : 


X TInt. 1. Has there not been a good deal of ef excitement within 
the last year or two on this driven-well question, and has there not 
been public meetings held in this locality and a good deal of dis- 
cussion on the streets and in the stores about the opposition to the 
collection of royalties on driven wells” 

A. I have heard a good deal of talk about it in my store or place 
of business, and as to public meetings I have never been to one. | 
have not been on the streets to hear it talked about. 

X 2. Has there not been a good deal of excitement in this locality 
on the driven-well question within the last year or two? 

A. As I have said before, | heard a good deal of talk about it in 
the store. 

X 3. Do you know whether or not there has been a good deal of 
excitement on the driven well in this locality the last year or two? 

A. I suppose there has been. 

X 4. Did you play cricket on the grounds you have referred to 
during the years 1859-60 ? 

A. My best recollection is I did. 
4837 X 5. Was there not cricket played by the club to which 
you belonged or by other clubs or party in 1862? 

A. I don’t remember. 

X 6. Did you see the pipe to this well you have described ? 

A. I did—that is, saw it on the top of the ground, where the pump 
was fastened on. I could not testify as to the exact size; I never 
measured it. 

X 7. When was the band organized that you say you went to 
Burlington with ? 
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A. I think about ‘5S, as near as Tecan remember. I don’t remem- 
ber the vear when we did disband. 

X 8S. Please state about when this Woodward House was built, 
where you say this street well was put down, after the Ist well. 
About how many years after the Ist well was put down was this one 
put down ? 

A. I think about 7 or 8 years after I saw the Ist one. 

X 9. Who lived nearest to where this Ist well was put down at 
that time? 

A. Mr. Sourbeer lived in a house—the nearest I can remember. 
Mr. Sourbeer—still there was a house near this, but I don’t remem- 
ber who lived there. 

X 10. Was there a blacksmith shop, north, directly across Main 

St.? 
4838 A. There was one there afterwards; I am _ not positive 
whether it was there at that time. 

X 11. Did this kind of well go into general use in Independence 
directly after this well was put down ? 

A. It did awhile after; I could not tell how long. 

X 12. Did you know of any well being put down of that kind after 
the Ist one until the one put down by Z. Stout that you have testi- 
fied about? 

A. That’s about the next I remember about. 

X13. Who has talked with you about the date of this well or on 
the subject-matter of what you have testified within the last year or 
two’ And state what was said, 

A. Col, Lake asked me if I remembered the date when that well 
was put in; he is the only one who ever talked with me about it 
that | remember of. | 

X 14. Have you not heard that it was necessary to establish the 
date of this well in 1861 or prior in order to beat Green’s patent? 

A. Don’t remember of having heard anything of the kind. 
4838} X 15. You sympathize with the opposition to to the pay- 
ment of royalties in this community, do you not? 

A. I do; because I don’t think it right. 


Cross-examination rests. 


Redirect examination : 


1. Are you not one of the parties who has been sued for royalty on 
a Green well ? 
A. I am. 


Redirect rests. 


Recross : 


1. Then you are interested in the event of the suit, are you not? 


A. I suppose I am. ete 
(Signed) W. H. H. MORSE. 
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48389 1.30 P. M. 


Met pursuant to adjournment. 

All parties present. 

M. B. Tins, being produced, sworn, and examined, testified as 
follows: 

Int. 1. What is your name, age, place of residence, and occupa- 
tion ? 

A. My name is M. B. Tims; am over 50 years of age; reside in 
Independence, Buchanan Co., lowa; am a clerk in a lumber office. 

2. How long have you lived in Buchanan Co.? 

A. I eame here in the fall of 1854; have been here nearly ever 
since. 

3. Did you know D.8. Lee in his lifetime ? 

A. I did. 

4. Did you know of his raising a company here for the late war 
of 1861 to 1865? 

A. I believe I did know that he did. 

5. Did you at any time see a well in Independence that attracted 
your attention by its peculiar construction ? 

A. I did. 

6. State where it was located. Give the block, as near as you can. 

A. It was on the block the Presbyterian church is on, near the 

northwest corner. 
4840 7. Describe what you saw of this well. 
A. Well, I saw the pump, and that is all I know of it. 1 
did not see it put down; stopped there and drank. I saw them 
pump water out of it. 

8. What kind of a pump was it? 

A. I think it was an iron pump. 

9. What was this pump attached to? 

A. The man that was there said it was an iron stalk, an iron pipe. 

10. Did you see anything below the pump and between that and 
the ground ; if so, what ? 

A. I don’t think I saw anything below the pump. 

11. Were the men there who had this pump in charge when you 
were there? . 

A. I don’t know whether they were the men who put it down or 
not. There were men there, but whether they were the ones that 
put it down I could not say. 

12. Did these men that were there say how it was put down ; and, 
if so, what did they say ? 

A. I don’t remember that they said anything about it then. 
4841 13. Did any one at or about that time ‘tell you how the 
well was made? If so, state what they said. 

A. They told me that it was put down by driving a pipe, but I 
don’t remember who it was. 

14. How did the well appear to have been put down ? 

A. Well, it appeared, as they stated, to have been drove down. 

15. How long did the well remain there, as near as you recollect? 

A. Well, it might not have been there a month and it might have 
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been there a year. It was there a number of days, and after that I 
was not over there much. 

16. Did you see any one use this well more than once? 

A. Yes; I saw it used two or three times at least. 

17. State whether it furnished plenty of water each time you saw 
it used. 

A. It did. 

18. State now what year it was that you saw this well—that is, as 
near as you can recollect. 

A. I have no memorandum of these dates, but I should think it 
was ’61 or ’62, to the best of my knowledge. 


Cross-examination waived. 
(Signed) M. B. TIMS. 


4842 Subscribed and sworn to before me by the above-named 
affiant this 13th day of M’ch, 1880. 
[SEAL. | (S’g’d) FRANK JENNINGS. 
Notary Public. 


Adjourned until Monday, the 15th day of Mareh, A. D. 1880, at 
9.30 o’clock a. m. 


4843 Met pursuant to adjournment on Monday, March 15, A. D. 
1880, at 10 o’clock a. m. 
All the parties present. 


E. W. Purpy, being produced, sworn, and examined on the part 
of the defence, deposed as follows: 

Int. 1. What is your name, age, residence, and occupation ? 

A. My name is E. W. Purdy ; am 50 years of age; reside in In- 
dependence, Buchanan Co., lowa; am a farmer. 

2. How long have you resided in Buchanan Co., Iowa? 

A. Since July, 1856. 

3. What has been your business most of the time since residing in 
Independence ” 

A. Hotel-keeping most of the time. 

4. Were you ever engaged in making wells? If so, state when 
and where. 

A. I was engaged in the well business in the fall of 49 and ’50, at 
Milwaukee, Wisconsin. 

5. About how many wells did you make during the time you were 
engaged in the business ? 

A. I could not say how many. I was engaged in — that fall and 

next spring and summer. Somewhere about 15 or 20. 
4544 6. Describe the method you used in making these wells 
and also the operations. 

A. Well, they were made by rods, couple- together, 16 feet long, 
the end of it in the shape of a drill. The size of the rod was, I think, 
about 2 inches in diameter. Attached to it was a rope running over 
a gin pole, perhaps 25 feet high, attached to a break; on the oppo- 
site side two — worked on a treadle. We had wood rods with iron 
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couplings to fasten together as they went down. They were the 
same length. ‘This rod was managed by a man who had hold of it, 
shifting, displacing the earth as it went down. Then we followed 
this down with tubing about 4 inches in diameter and the section-, 
of about 2 feet long, riveted together as we progressed with the work. 
I should have stated that the end of this drill was in bit form about 
4 inches across the face of the rod. The tubing had to be driven 
down as a general thing where there was hard substance—clay or 
something of the kind. Whenever we came in contact with quick- 
sand we had a long bucket made of sfeel iron, with a valve in the 
bottom and a rope attached to ene end of it, smaller than the well 
tube, that we let down to draw out by suction the sand. By shak- 

ing the bucket the valve in the bottom of the bucket would 
4845 fill with sand, at the same time forcing the outer tube down. 

Our manner of getting it down was with a sledge, placing a 
block on the top of the pipe and driving with/a sledge. 

7. What was done with the earth when you did not strike quick- 
sand ? 

A. It was displaced, shoved to one side, the sand, as making a 
hole in the ground without taking the earth out We never took 
anything out, except quicksand, 

S. How close was the earth to the outside of the tube that vou put 
down Y 

A, As close as it well could be, so that it required a good deal of 
force to drive the tube 

9 How deep do you now remember of having made wells of that 
kind? 

A. The deepest that I remember of was overa hundred feet; usu- 
ally from 40 to 60 feet. 

10. State whether or not these wells were productive and fur- 
nished a supply of water. 

A. They were, most of them. 

11. State how high the water came up in them. 

A. There were a few of them that were running fountains, over- 

flowing; the majority of them we had to put on a pump to 
4846 get the water. In most all instances the water came near the 

surface, so there was no trouble to get the water with a pump 
attached to the top. 

12. State whether in any of these wells that overflowed you struck 
quicksand before finding the water. 

A. I think not. 

13. How deep were those wells that overflowed ? 

A. Usually from 40 to 50 feet, I think. 

14. For what purpose was these wells used ? 

A. For family use—drinking, cooking, &c., and was considered 
the besi of water. 

15. Since you have lived in Iowa have vou seen any wells made 
in a similar manner? 

A. Somewhat similar, but different; they use a different pipe, and 
some Insiances they would bore it, and in some drive it down and 
displace the earth, es I used to. 
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16, State whether the displacement of the earth by driving the 
tube into the ground was the same as the method you used by driv- 
ing in the tube into the ground. 

A. The difference, I think, is I have seen them drive the tube to 
displace the earth—the tube that formed the well, while I displace 

it with the rod before putting in the tube. 
4847 17. How did you displace it with this rod—that is, the 
manner of driving it? 

A. The rope, attached to a rod, worked over a gin pole with a pul- 
ley on top down on the opposite and worked toa stroke of about a 
foot ; it would raise that rod about a foot ev ery time you raised and 
put down the break. The rod was so attached as it went down we 
would let out on therope. When one rod was down to the surface 
of the earth we coupled another one. 

18. State whether the rod displaced the earth by raising it and 
letting it fall with the break. 

A. It did. 

19. Was the effect on the earth any different than by driving the 
tube? If so, state what the difference was. 

A. I could see no difference. 

20. Where was the first well located that you saw in Iowa made 

similar to this? 
4848 A, On the west side of the river; [I could not give the lot, 
but it was the well spoken of here. [t was this side of Mr. 
Stout's, on the cor, on the south side of the street. 

21. Is there any prominent building now on the block where you 
saw that well? 

A. Yes; the Presbyterian church. 

22. On what part of the block, where the Presbyterian church now 
is, Was it? 

A. On the west part of the block. 

23. Describe the well; tell how it looked. 

A. It was said to be a drive well; I did not see 1t put down; peo- 
ple were pumping at it and getting water from it. 

24. What kind of a pump was there? 

A. A common suction pump; one of these iron pumps. 

25. State whether you could see anything below the pump; if 
so, what? 

A. I could see the tubing, if my memory serves me right, up 
above the surface, to which the pump was attached. 

26. State whether there was any hole in the ground outside of the 
tubing 

A. There was none. 

27. Did you pump water at this well yourself; if so, how many 
times ? 

A. Don’t remember that I did at that one. 

28. Did you see others pump water there; if so, how many 

times? 
4849 A. I did; how many times I don’t remetmnber how many 
times; but I frequently saw people pump there as I would be 
passing. 
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| 29. How long did this well remain there ? 
| A. Don’t remember ; could not give any idea. 


Direct rests. 
Cross-examination: 


X Int. 1. Who were you engaged with in the well business at 
| Milwaukee, Wis., in 1849 and ’50? + 
+ 


A. A man by the name of A. J. Luckey. 

X 2. How long did you reside in Milwaukee, Wis. ? 

A. About a year. 

X 3. Were you engaged in any other business while you resided 
in Milwaukee, Wis. ? 

A. Not any. 

X 4. Were you engaged in this business as one of the partners or 
simply as a hired hand ? 
| A. Partner. 
| 4850 X 5. Please locate the first well you made in Milwaukee, 

and state who you made it for. > 

A. I think it was a man named Hawkins that kept a hotel in 
Walker street, Milwaukee, Wis. 
X 6. Now, please locate all these wells in the order in which they 


were made, and give the names of the owners as near as you can. 
| A. I could not locate them all or half of them. I locate one at + 
Blossoni’s brewery, up in Kilbourn town. The next one was on the 


Bluff, for a man named Kramer, a hardware merchant, and, I think, 

since then was an editor of a paper. The next one was another 

German brewery, in the west side of the city ; I don’t remember the 

name; I recollect by this: he had dug for water 30 feet; well, 10 

feet across got no water. In it he wanted us to put down a drive 

well, and commence in the bottom of it. We went down, I think, 

70 feet from the bottom of the well he had already dug; got an 

abundant supply of water for brewery purpose. The water came oe 

up into the part he had dug and made a reservoir with an abund- , 

ant supply of water. We put down another at a hotel; I can’t rec- 

ollect the house. It was on Water street, on the east side of the 
river. ‘The name has passed from my mind now. I think 

4851 another on Walker's point, a hotel by the name of Barr's Ex- 
change; another on the east side of Water street, opposite 

Dinsmore’s warehouse, on the cor. of the street. There are many 

others; | can’t locate the streets. 

X 7. What kind of wells were those that you made ; that is to say, 

what were they called ? 

A. They were called artesian wells at that time. 

X 8. How many of these wells had pumps connected with them ? 

A. All of them, witha very few exceptions. 

X 9. Please describe these pumps that were used particularly. 

A. 

X 

A. 


+ Ree eee 
cteteeegeeae ee 
ry “ NC RN em ms ee at sat si 
a a 
: 


A common iron pump, lead pipe attached. 
10. Where did this lead pipe lead to? 
It passed into the tubing of the well to the water below. 


——~b-&- 
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X 11. In any of these wells that you have made in Milwaukee, as 
you have described, was the pump attached to the 4-inch tube that 
you forced into the ground and the well thus formed ? 

A. It was not directly. 

X 12. Then in all cases where a pump was used there was a sepa- 
rate pipe other than the tube you forced into the ground, which you 
say was 4-inches in diameter, attached to tree pump and extending 

down into this 4-inch tube to the waver below? 
4852 A. Yes. 

X 13. You say in making these wells in all cases where 
there was no quicksand everything was displaced laterally and noth- 
ing removed upward or out of the well. Now, was this true when 
you found rock or gravel formation ? 

A. When we came in contact with a stone or rock that we could 
not displace we moved the machine and pricked again—commenced 
anew. 

X 14. Now, do I understand you to state that, in vour opinion, ¢ 
well made by driving or forcing a hollow tube into the ground and 
attaching a pump with an air-tight connection to the top of this 
tube that that would be the same kind of a well as the wells you 
made in Milwaukee, in which you placed a pump? 

A. They are not the same. 

X 15. In what respect do they differ? 

A. The pump in the Milwaukee well was not attached air-tight to 
the tubing of the well. 


Cross-examination rests. 


4853 Redirect examination: 


Int. 1. In your cross-examination, in locating these wells, you 
stated that one was located in Kilbourn town. Now, state whether 
that is a part of the city of Milwaukee. 

A. It is. 

2. The one you say you put down for Mr. Kramer—what was his 
business at the time you put down the well ? 

A. Hardware merchant. 

3. Why were these wells called artesian wells at that time? 

A. From the fact that they would overflow—from the fact that 
where the fountain was — higher than the surface where the well was 
made. 


(Signed) E. W. PURDY. 


Subscribed and sworn to before me and in my presence this — 
day of , A. D. 1880. 
[SEAL. ] (S’g’d) FRANK JENNINGS, 
Notary Public. 


4854 Adjourned till 1.80 p. m. for dinner. 
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1.30 Pp. M, 
Met pursuant to adjournment, 


J. J. Travis, being produced, sworn, and examined on the part of 
the dlefense, deposed us follows 

Int. 1, What is vour name, age, residence, and oceupation ? 

A, My name is J. J. Travis; am in my 46th year; Independ- 
ence, lowa; am a farmer and wood dealer. 
> . . ‘ » ° 
2. How long have you resided in Buchanan Co,, Lowa‘ 


A. Sinee the fall of 1ISol. g 
3. Did you ever hear of a drive well? 
A. I did. 
4. Did you go to see the well? 
A. I did. 
5. Where did you find it? Give its location, as nearly as you can. 
A. It was on the west side of the river, west of where the Presby- 
terian church now stands; I should say from ten to 20 rods west of 
the Presbyterian church; it was all common then; I could . 


4855 not give the exact distance; I would not swear to five, ten, or 
20 rods; it was not more than 5 rods. 

6G. Describe this well, as to how it looked. 

A. Well, all I could see of it was a hollow iron tube that went 
into the ground and a kind of a pitcher-mouthed pump attached to 
it; something of that kind. _ 

7. How high was the tube from the ground—that is, from the top 
of the — to the bottom of the pump? 

A. According to the best of my recollection it was about two feet ; 
it might have been more and it might have been less. 

8. State whether there was any hole in the ground outside of the 
tube. 

Ans. None that I saw. 

%. Low did the ground appear as to being close to the tube? 

A. It appeared to be solid round the tube. se 

10, State whether you used the well to pump water from it or saw 
others use it, 

A. I can’t say positive whether [ pumped water from it myself 
or not; but saw water pumped from it either by myself or somebody 
else. 


7 11. How many times to you remember of seeing this well ? 
4856 A. I cannot say positive ; should think two or three times; 
it was a good while ago; it isa good while to remember these 
things. 
12. When was it—that is, what year was it—you saw this well? é. 
A. It was in 1861. 
13. What time in the year? 
A. Either June or July. 
14. Have you any data by which you fix the time? If so, state 
what it is. 
A. I fix it by being the Ist year of the war of the rebellion, when 
Lee’s company was raised here; I think once when I was there the 
~ 
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soldiers were drilling there on the common: also it was the year 
that I was farming part of the Bright farm, the same year; the only 
= lL have resided out of town since 
What vear did you farm part of the Bright farm? 
A Ise, 


Direct rests. 


Cross-eoxamination : 


XN 1. You say it was a pitcher-mouthed iron pump that you saw, 
Do you mean that it was a patented pitcher pump that was on the 
tube? 

A, I don’t know whether it was a patented pump or not; there 
are different kinds of patented pumps; it was a different style of 
pump from what they use in our days; it was an open-mouthed 

pump, to the best of my recollection. 
485 X 2. Where did you reside at the time you saw this pump? 
\ Give the location of your residence. 

A About three miles northwest from town. 

X |8. Did you drill with this company of soldiers that you refer 
to? | 
A.| I did not. 

X/4. Have you not seen other companies drilling on the same 
grounds ? 

A. I did not. 

XN 5 5. Was there more than one ney raised in this town dur- 
ing) the Ist year or two of the war 

A. There was. 

X 6. Where did the other soldiers drill ? 

A. I don’t remember that I ever saw them drill anywhere, except 
in the streets and up near the court-house. 

X 7. Did you ever see them drill on the streets on the west side 
of the river ? 

A. x, don’t think I did. 

> Are you now positive that you neve- saw any other com- 
pany “aeill on that square or on the west side of the river? 

A. According to my best recollection, I am. 

X 9. Are you quite positive that you saw this Ist company you 
have named drill on that common ? 

A. Iam. 
4858 X 10. Is it not a fact that during the lst two years of the 
war there were volunteers being raised in the town more or 
less during the time? 

A. It is. 

X 11. When was the flouring mill built which stands on the 
south side of Main St., at the end of the bridge, on the west side of 
the river; the one that stands there now? 

A. I was here all the time, but don’t remember. 

X 12. When was the Presbyterian church built, on block 3? 

A. I could not say, but should say about ten years ago; might be 
more and it might be less. 

225—16 
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X 13. You say you were farming in 1861; was that a very wet or 
very dry season? 

A. It was what I should call a dry season until about fall. There 
was a wet spell about harvest time or right away after. 

: 14. Was the summer of 1862 a very wet or very dry season? 

The spring of 1862 was more backward than it was in 1861 ; 
more bad weather. The balance of the season was about the same 
as 61, is my best recollection. 

X 15. How long did you farm the Bright farm ? 

A. Only one year. 

X 16. How came your attention to be called to this well? 
48959 A. Well, I can’t remember whether I was told about it on 
the street or whether I was on the west side of the river and 

saw 1t, 

X 17. What is there connected with the well that impressed you 
so that you remember it so distinctly ? 

A. T think at the Lime I was there some person or persons told 
me the manner in which it was put down, and I know TU theaught at 
the time it Was a DRATY OSV Way ul geting a well. 

X18. Do you remember what was said to vou or who said te you 
what was said ? 

A, 1 don’t remember who said it, but from what was said they 
described the manner of putting it down, as by driving the tube 
into the ground. 

X 19. Did that kind of a well go into general use directly after 
this one was made? 

A. Not to my knowledge directly. 

X 20. When did you know of another well of that kind being put 
down? 

A. I don’t remember of any others for eight to twelve years after 
that. 

X 21. What was the next company raised after Lee’s company ? 

A. I don’t remember whether it was Capt. Miller’s or Capt. 

Howard’s. 
4860 X 22. Has there been any suit commenced against you 
claiming a royalty on driven well- 

A. No. sir. 

X 23. Who lived nearest this well at the time you saw it? 

A. There were several who lived about the same distance from it. 
Among the rest was 8. 8. Allen. 

X 24. Where did 8. 8S. Allen live at that time? 

A. I should say in the N. W. part of block 7, as shown by the 
plot marked “ B” of def’t’s 

X 25. Do you know where D.S Deering lived at the time you 
saw this well ? 

A, According to the best of my recollection, he lived in the N. B. 
cor, of the same block, 

X 26. Whe lived on block 22, directly opposite? 

A. ‘There was a blacksmith shop on that corner, if I recollect right, 
and a man by the name of Kayis lived in a house on the same “lot. 
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X 27. Was this west side laid out and plotted at that time? And, 
if so, state what you know about it. 

A. It was, and for ten years before that. 

X 28. Do you know who laid it out or helped to lay it out? 

A. It was owned and laid out by Stoughton and McCluis. 

X 29. Where did T. H. Tyson live at that time? 
4861 A. According to the best of my recollection, he lived on the 
southwest cor. of block 2. 

X 30. Has there not been a good deal of excitement in this com- 
munity on the driven-well question, and has there not been a good 
deal of discussion and a good deal of bitterness expressed in regard 
to the collection of royalties within the last year or two ? 

A. Well, I must say I have heard a good deal said about it, but I 
did not pay any attention to it, as it did not concern me. 

X 31. Have vou not heard a good deal said about this well that 
vou have located and about the necessity of establishing its con- 
struction in IS6L in order to defeat Green's patent? 

A, Well, I don’t knew how to answer that. I only heard that 
that well was put down before Green’s patent, but I don't know 
when Green’s patent | was issued] (?), I don't want to be understood 
as changing the date of the putting down of that well in 1861. I only 
want to be understood as not knowing when Green's patent was 
issued, 


Cross rests. 


Redirect: 


Int. 1. In your cross-examination you have stated that when you 

were at this well some person told you how it was put down. Now, 
state what was said about how it was put down. 

4862 A. It was told to me that the tube was driven into the 
ground and some kind of a steel point or iron point put onto 

the tube to force the earth away. 

2. Are you certain that Kayis had a blacksmith shop on the cor. 
north of where this well was at the time,or might he not come there 
later than that? 

A. I can’t say positive in relation to that that his building was 
the first that was built on that lot,and they might have been built 
since 1861, 

3. Did you know J. E. Trexler at the time you saw this well? 

A. I think I did; possibly before. 

4. Do you know A one he lived at that time? And, if so, state. 

A. I think he lived in the block pointing on Main St.; I think 
block 22. I can’t positively locate it, 

5. Has this excitement or talk about drive wells affected your 
recollection of the well you first saw there? 

A, I don’t think it has. 

G Have you any personal or pecuniary interest in this suit in any 
way Y 

A. Not any whatever. 
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4863 Recross : 

R. X Int. 1. Is it your best recollection that Kayis lived on that 
lot across from the well? 

A. Since that question was asked me in relation to Trexler my 
mind wavers in relation to whether Kayis lived there or not in 
1861], 

(Signed) J. J. TRAVIS. 


Subscribed in my presence and sworn to before me this 16th day 
of March, A. D. 1880. 
[ SEAL. ] (Signed) FRANK JENNINGS, 
Notary Public. 


4864 Adjourned until Tuesday, March 16th, A. D. 1880, at 9 
o’c’k a. m. 


A. LirrLeJoun, being produced, sworn, and examined on the part 
of the defense, deposed as follows: 


Int. 1. What is your name, age, residence, and occupation ? 

A. My name is Abraham Littlejohn; am 46 years of age; reside 
in Independence, Buchanan Co., lowa; am a shoemaker. 

2. Whereabouts in Independence do you live? 

A. In the northwestern part of the city, on the west side of the 
river. 

3. How far do you live from the river? 

A. About 10 rods or 12 rods when the river is full. 

4. Have you a well at your place; and, if so, how deep is it? 

A. It is 26 feet. 

5. Have you had it deepened since you lived there; and, if so, 
how deep was it before that? 

A. It was 21 feet originally, and then I had it put down 5 feet. 

6. What kind of soil is it where this well is? 

A. Sand and gravel. 

7. Is there any dam across the river at Independence? And, if 
so, state where it is, with reference to your place, and state how it 

affects the water at your place. 
4865 A. There is a dam; it is about 4 or 43 blocks south of my 
place. Well, when I had the well put down, when the water 

was let off the dam to repair the mill, the well went dry—that is, 
when it was 21 feet. , 

8. How was the water in the well when the dam was full? 

A. Plenty. 

9. State whether the high water in the river affected the water in 
your well; and, if so, how. 

A. I can’t notice any difference; there is always plenty of water, 
and it is good. 

10. When your well was only down 21 feet, and the dam was full 
of water, how was the supply of water in the well ” 

A. There was plenty of water when the dain was full. 

11. How is the bottom of your well now, with reference to the bed 
of the river, as to depth ? 
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A. Well, I should think the bottom of the well is down as low, I 
judge, as the bed of the river. 
4866 12. About how far is it from the well to the water in the 
river when the water is out of the dam ? 

- About 12 rods. 

. What is the character of the soil from the well to the river at 
the nearest point ? 

A. Sandy. 

Direct rests. 

X 1. What conversation have you had with any one about your 
testimony to be given in this case ? 

A. I have had no conversation with anybody but Mr. Lake, 
4867 and I have given in testimony all the conversation I had with 
Mr. Lake. 

X 2. There is, then, nothing in your testimony except the conver- 
sation you had with Mr. Lake? 

A. That is all. 

X 3. What kind of a well is this of yours ? 

A. It’s a Hovey iron well. 

X 4. How is it made? 

A. It’s an iron pipe. 

X 5. Was the pipe driven into the ground ? 

A. No, sir; bored. 

X 6. Were you present during the time it was being made ? 

A. Part of the time. 

X 7. Atthe time you had your well deepened who did that? 

A. Well, right here needs a little explanation; I have had the 
well taken up and moved about 16 feet to the north; Mr. Hovey 
owned it aad deepened it. 

X 8. Do you know how deep he bored either time? 

A. While I was there, from 8 to 10 feet. 

X 9. How did he get the yipe down the rest of the way ? 

A. I suppose he bored it, but I was not there in the afternoon. 

X 10. What is the number of the lot and block on which you 
live? 

A. Either on lot 9 or 10, block 29, Stoughton and McCluis’ 2nd 
add. to Independence. 

X 11. When wasit you had this well deepened or changed ? 
4868 A. I think it was in 1872, but I would not be positive about 
that. 

X 12. Was it a very wet or dry season ? 

A. Don’t recollect. 

X 13. You say the soil is: sandy from the well to the bed of the 
river. How do you know that; what is your means of knowledge ? 

A. I know it is sandy 7 feet down ; I dug the cellar 7 feet and the 
privy 10 feet and it was sandy; it is sandy all round there. 

X 14. Then all you know of the condition of the under strata 
from your well to the bed of the river is what you have learned from 
the digging of your well, cellar, and privy, is it not? 
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A. That is all I know, as far as I have seen; have seen a good 
deal of sand pumped up from my own well before we got water fit to 
drink. 

X 15. Are you interested in the result of this suit? 

A. No, sir; I paid my $10 a good while ago. 


Redirect: 

1. In your conversation with Mr. Lake was there anything said 
by him except to ask you how the water being high or low in the 
dam affected your well? 

A. Not anything. 
4869 2. And in replying to him you stated to him substantially 
what you have stated on cross-examination ? 

A. Yes, sir. 

3. In determining the character of the soil between your well and 
the river have you not observed the banks of the river when the 
water was out of the dam? 

A. Yes, sir. 


(Signed) A. LITTLEJOHN. 


Subscribed and sworn to before me this 16th day of M’ch, 1880. 
[SEAL.] (Signed) FRANK JENNINGS, 
Notary Public. 


4870 EpwarpD Ross, being produced, sworn, and examined on 
the part of the defense, deposed as follows: 


Int. 1. What is your name, age, residence, and occupation ? 

A. My name is Edward Ross; am 51 years of age; reside in Inde- 
pendence, Buchanan Co., lowa; am president of the Peoples’ Na- 
tional Bank of Independence, Iowa. 

2. How long have you lived in Independence and vicinity ? 

A. I came here in the spring of 1857 and have lived here ever 
since. 

3. Do you know block 3 in Stoughton and McClure’s 2nd add. 
to Independence, Iowa ? 

A. I do. 

4. When you first knew the block were there any improvements 
on it; and, if so, what? 

A. No, sir; there were no buildings on it. 

5. State, if you know, who built the first house on that block and 

when it was built and on what part of the block. 
4871 A. I built the first house in the year 1861, on the 8. E. cor. 
of the block. 

6. What time in the year did you commence to build that house ? 

A. I think the stone work was commenced in June, or about that 
time. ‘The house was finished later in the season—TI think in Nov. 

7. State if you moved into the house; and, if so, about when. 

A. I moved into the house as soon as it was finished. 

S. Whereabouts did you live before you moved into that house ? 
Give the location and direction as near as you can. 
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A. I lived in a house owned by Isaac Whittier, now owned by 
Geo. Hovey. It was a grout house, west of where I built the house 
about three blocks. 

9. What business was you in in the summer of 1861? 

A. I was writing at the court-house, I think, that summer. 

10. State whether in passing from your house to the court- 
4872 house and back you passed near the N. W. cor. of this block 
3, In Stoughton and McCluis’ 2d add. to Independence. 

A. I did, usually. 

11. State whether at any time you noticed a well near the N. W. 
cor. of block 3, Stoughton:and McCluis 2nd add., which attracted 
your attention by its peculiar construction. 

A. I did notice a well which was called a drive well or a pump. 

12. Describe how it looked. 

A Well, I don’t recollect anything but the pump; well, it was a 
pump attached to a pipe: that is about all I recollect about it; it 
was a new thing to me. 

13. What was the pump and pipe made of? 

A. Well, I could not say; my impression is they were iron. 

14. Did you pump water from this well or see others do so ? 

A. I think I pumped water and saw others use it. 
4873 15. What was said at the time about how the pipe was put 
into the ground ? 

A. The way I understood it at the time the pipe was driven into 
the ground. 

16. When was it that you saw this well, with reference to the time 
you moved into the house you built on the S. E. cor. of block 3, 
Stoughton & McCluis’ 2d add. to Independence? 

A. My impression is it was before I moved in, but I am not posi- 
tive as to that. 


Direct rests. 
Cross-examination waived. | 
(Signed) E. ROSS. 


4874 Mr. Ross comes before the commissioner and complain- 
ants’ counsel proceeds to cross-examine him : 


X 1. How long did you reside on the 8. E. cor. of block 3? 

A. I think about a year; perhaps not that long. 

X 2. Who was your nearest neighbor at that time? 

A. Mr. Tyson, I think. 
4875 X 3. How do you fix the date of building of that house— 
by what data? 

A. From the purchase of lots is one. 

X 4. Who did you purchase these lots of? 

A. Charles W. Cummings was the person I| had the trade with, 
though the title, 1 think, was in some heirs; I think he was admin- 
istrator or guardian ; I think the title was not in Mr. Cummings. 

X 5. What was the number of the block on which you resided 
prior to your moving into this house? 
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A. It was a piece that had not been plotted; it had never been 
laid out in blocks. 

X 6. What was your usual route in going from your residence, 
before you built, to your place of business? 

A. We usually went diagonally across this block 3 and also the 
block west of that—don’t remember the number—from southwest 
to N. E., passing across block 4 about the center and striking the 
west line of block 3 about 3 of the way from the S. W. corner to the 
N. W. cor., passing into Main St. near the N. E. cor. of block 3. 

X 7. Do you know who lived on the N. E. cor. of block 7 at the 
time you saw that well? 

A. I do not. 

X 8. Was Mr. Tyson living near you at the time you saw that 

weil? If so, state where he was living. 
4876 A. I think he was living directly east. 
X 9. When did he build that house ? 

A. Ieannot say; I think the season before; it might have been 
the same season ; I can’t say; I think the house was there when I 
built. 

X 10. What was on the S. W. cor. of block 22, directly opposite, 
north from where you saw this well ? 

A. Well, sir, I could not say ; about that time there was a small 
wooden building there; could not be positive as to time. 

X 11. How was block 4, directly west of where you saw the well, 
occupied or used ? 

A. No, sir; I think not. 

X 11}. How long was it after that that this block was built upon 
or fenced in ? 

A. I could not say. 

X 12. What is your best recollection ? 

A. Well, I think it was enclosed with a fence not many years after 
that: whether one year or five I could not say. 

X 13. Did you see any parties at work putting this well down ? 

A. No, sir; I have no recollection of it. 

X 14. How frequently did you pass the place? 

A. Well, my impression is fales each day; perhaps more. 

X 15. Please describe the pump that you saw used in this 

well. 
4877 A. I could give no minute description ; my recollection is 
, that it did not differ from other pumps used at that time. 

X 16. Was it open at the top like a pitcher pump or closed ? 

A. I could not say. 

X17. Who told you that it was a tube driven into the ground ? 

A. I have no recollection. 

X 18. How many persons did you hear speak of it as being driven 
into the ground at that time? 

A. Could not say. 

X 19. Are you certain, then, that you were told at that time that 
it was a tube driven into the ground, or is it not possible that you 
got that idea from wells being made since that time when the tube 
was driven into the ground? 
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A. I am satisfied that I got the idea at that time, but how I can’t 
say; that is what gave it its novelty. The idea of its being driven 
into the ground is what gave it its novelty. 

X 20. When was the flouring mill on the west end of the bridge, 
on Main St., built—the one now standing there ? 

A. Well, I should think it was finished somewhere about 10 years 

ago. | 
4878 X 21. Can you state certainly the year it was finished ? 
A. I cannot. | 

X 22. When was the Presbyterian church built on block 3? 

A. I should say between 1868 and ’70; I could not say the year. 

X 23. When did D. 8. Deering build on block 7? 

A. I think he purchased that; I don’t think he built. 

X 24. When did he move there? 

A. Could not say. 

X 25. When did J. E. Trexler build on block 22? 

A. Don’t know. 

X 26. Was there a blacksmith shop on the 8. W. corner of block 
22, directly opposite the well, the season you saw it? 

A. I think not. 

X 27. There has been a good deal of excitement on this driven- 
well question during the last year or two, has there not? 

A. I think there has. 

X 28. How long did this well remain there ? 

A. I could not say; 1 think not a great while. 

X 29. What information have you in regard te parties who put 
that well down, if any? 

A. I have none. 

X 30. When was your attention first called to this well since 1865, 

and by whom ? 
4879 A. Well, I could not say as tothat. The first I had put 
down was in 1871 by Hovey Bros. I don’t remember when 
or by whom. 

X 31. You have heard it discussed that it was necessary to 
prove this well to have been down in 1861 in order to defeat Green’s 
patent, have you not? | 

A. I have not. 

X 32. Have you heard nothing said on that subject ? 

A. I think I have. 

X 33. What other improvements were on block 3 at the time 
you built your house? 

A. Have no recollection of any. 

X 34. Was there anything else occurred that year which was re- 
markable, except the well, and which attracted your attention? 

A. There was. 

X 35. State what it was. 

A. The first company was organized for the war; sickness in my 
family was one thing. . 

X 36. When was the 2d company raised in this place ? 

A. Well, I am not positive as to the date. 

X 37. Can you state when any other Co. was raised ? 

226—16 
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A. There was no other company raised that year. 

X 38. Who was your representative ? 

A. Could not say. 

X 39. What year and when did you first see asteam engine? 
4880 A. I could not be positive as to the time, but I think 
somewhere about 1848. 

X 40. What year did you see the Ist reaping machine? 

A. The summer of 1850. 

X 41. What year did you first see the first telegraph operated ? 

A. Am not positive; think about ‘48. 

X 42. How long did you hold the position of clerk when you saw 
this well put down? 

A. From the fall of 1857 until 1862. 

X 43. You say your house was finished in Nov. Did you move 
in in Nov. or Dee. ? 

A. Am noi positive. It was quite late in the fall; should think 
it was Nov., but am not positive. 


Adjourned until 1.30 p. m. for dinner. 


Met pursuant to adjournment. 
All parties present. 


X 44. In going to your place of business, as formerly testified to, 
where did you cross the river? 
A. Crossed on the Main-St. bridge. 
X 45. Was the spring and summer of 1861 a very wet or dry 
season ? 
A. I don’t think it was extremely wet or dry; I have no 
4881 _ distinct recollection about the weather that season. 


Cross rests. 
Redirect: 


1. When you lived in the house known as the Whittier house or 
grout house did Tyson live near you then ? 

A. No, sir; not very. 

2. Where did you live when Tyson lived across the road from 
you—that is, give the block ? 

A. I lived on block 3. 

3. On what block did Tyson live at that time? 

A. I think block 2 or 7, but 1 think 2; am not positive. 

4. Was not block 4 used to play ball on about the time you saw 
this wel! here ? 

A. It was used for a ball ground in 1858 and ’9, but as late as 
‘61 I don’t know; don’t think it was; it may. 

(Signed) I’. ROSS. 


Subscribed in my presence and sworn to before me this 16th day 
of M’ch, 1880. 
[ SEAL. ] (Signed) FRANK JENNINGS, 
Notary Public. 


(End.:) Filed Oct. 20,1880. E. R. Mason, clerk. 
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4882 S. 8. ALLEN, being produced, sworn, and examined on the 
part of the defense, deposed as follows : 


Q. What is your name, age, residence, and occupation ? 
A. My name is S. 8. Ailen; am 51 years; reside in Buchanan Co., 
Iowa; am a farmer. 
2. How long have you lived in Buchanan Co., lowa? 
A. About 27 years. 
3. Whereabouts did you live in 1861 ? 
A. On N. W. cor. of block 7, Stoughton and MceCluis’ 2d add. to 
Independence, as shown by the plot, Exhibit ‘ B.” 
4. How long did you live there ? 
= From 1855 to 1875. 
Were you acquainted with blocks 3 and 4, as shown on the 
plot there, from 1850 to 1863? 
A. I was. 
6, Did vou at any time see some men making a well on any of 
those blocks? And, if so, state what you saw them do. 
A. Well, in 1861 or ’2 I saw men there driving wells and putting 
them up, either on block 3 or on the street west and joining block 
3 or driving iron tubing into the well and pulling them up. 
4883 7. About what was the size of this tubing that they drove? 
A. I should think 1} or 2 inch tubing, about the size that 
is commonly used now for drive wells. 
8. How deep did they drive this tubing into the ground ? 
A. Could not say; should say over 18 feet and under 20; from 
recollection would say not far from 14 to 16 feet. 
9. When they had the tubing down what did they do then? 
A. Screwed a pump onto the top of it and pumped water and 
sand. 
10. State whether they made any hole in the ground before they 
drove the tubing. 
A. They did not. 
11. State whether there was any hole outside the tubing in the 
ground. 
A. I saw no holes except what they made with these tubes; they 
made several holes; the ground was tight to the tube. 
12. How long did this well remain there? 
A. Well, I should think two or three months; maybe longer. 
13. Did you see any persons use this well while it was there ; and, 
if so, how many? 
A. I saw a good many persons pump water from it. 
14. At the time this well was there do you know who lived 
4884 on the N. E. cor. of block 7? If so, state. 
A. I believe Mr. Brown, my recollection is. 
15. Do you know of D. 8S. Lee raising a Co. here to go into the late 
war of 1861 to 1865? 
A. I know such Co. was raised and D. 8. Lee went as captain. 
16. When was it that the Co. was raised with reference to this well 
you speak of being there? 
A. I think it was the same season. 


Direct rests. 
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Cross-examination : 


X 1. Who put this well down that you have testified about ? 

A. It was strangers to me. 

X 2. Were you present during the entire time of the constructing 
of this well? 

A. They constructed several welis, some of which I was not 
present during the entire time and some I was. 

X 3. How many of these wells were you at during the entire 
time? 

A. I recollect two in particular that they commenced, and before 
I left they drew water. 

X 4. Where were these two located ? 

A. On or within a few feet of the west part of block 3. 
4885 X 5. Did you know any of the parties engaged in making 
these wells? 

A. I did not, except what I got acquainted with them while they 
were about the premises there. 

X 6. Were you present during the construction of the well that you 
say remained there two or three months? 

A. I could not say, as they pulled up the tubing every two or 
three days and changed it from one hole to the other for two or 
three weeks. 

X 7. What were the names of these parties, or any of them, and 
where were they from ? 

A. I do not know. 

X 8. What kind of a pump was used on these tubes? Describe it. 

A. I should say a common cistern pump; I don’t remember 
whether it was a vitcher pump or snout pump. I never expected 
to have my attention called to it again; it was a novelty. 

X 9. What kind of an end was there to the tube that was driven 
into the ground? Describe that. 

A. I do not remember in particular; I should say it was like any 
other tube, with a plug in the end they drove down, and with some 
holes bored in the side of the tubing. 

X 10. How did they drive this tube, and what arrangement did 

they make for driving it? 
4886 A. Well, they got into a dry-goods box, or some other box, 
put the tube down, and drove it down with a sledge. 

X 11. Did these wells furnish a good supply of water ? 

A. There was a vast amount of water pumped out of the wells. 

X 12. What was the object of putting these wells down ? 

A. I suppose to have parties get them to put down some on their 
premises ; that was my understanding at the time. 

X 13. Do you know of any parties getting wells put down like 
these directly after these experiments were made ? 

A. I do not for a vear or two afterwards; don’t recollect of any. 

X 14. When was the 1st one put down after this one that you re- 
member of ? 

A. I should say a couple of years afterwards. 

X 15. Did Mr. Brown build the house on that N. E. cor. of block 7 ? 
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A. He did not build the whole house; he might have built an 
addition to it; don’t recollect particularly. 

X 16. How long did he live there and when did he move away? 

A. I could not say. 

4887 X 17. What is your best recollection ? 

A. Well, I should think a couple or three years. I should 
say to the best of my recollection it was in 1863. It might have 
been ’64 that he moved away. 

X 18. What was this man Brown’s given name? 

A. I don’t recollect. I did know it for several vears, but I forget. 

X 19. Was there any buildings on this block 3 at the time you 
saw this well there? 

A. I think there was one on the S. E. cor.; would not be positive, 
though. 

X 20. When was block 4 improved, either by building or being 
fenced in? State what year. 

A. I could not tell; Mr. Woodward improved it; well, I think he 
commenced in’70 to fence it in and get the lumber on it along about 
‘71 or °72. I should say so. 

X 21. Was there any building or shop directly north of where 
you say this well was located, on block 22? If so, state what was 
there. 

A. There was a building on the S. E. cor.; was a dwelling-house 
and an old building on the S. W. corner which was afterwards used 
as a blacksmith shop. 

X 22. Was the building on the S. W. cor. used as a blacksmith 

shop at the time you saw this well? 
4888 A. I do not remember. 

X 23. What is your best recollection about it? 

A. It seems to me that it was not used asa blacksmith shop at 
that time; that is my best recollection; eighteen or 20 years isa 
good while to remember such things. 

X 24. Were these all the buildings you recollect of being on block 
22 at that time? 

A. I think it was, except an old cabin. 

X 25. You say there were a number of tubes driven or holes 
made; do you mean to be understood that there were several sets of 
tubing and different wells made or were these experiments made by 
using one set of tubing? 

A. No; they were driving down with one set of tubing; there 
were two sets laying round. | 

X 26. Where did Edward Ross live at the time this well was 
made? 

A. I don’t remember. 

X 27. Do you know where T. H. Tyson lived at that time? 

A. I do not, unless he had moved on to the cor. of block 2. I 
think he bought that that season. 

X 28. There has been a good deal of excitement during the last 

year or two on this driven-well question, has there not? 
4889 A. There has, more or less. 
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X 29. You have heard considerable discussion about this well 
that you have testified about and you have been interrogated as to 
the time it was put down, have you not? 

A. Yes; I have been spoken to two or three times about it. I 
think Col. Lake spoke to me once about it and Mr. Hovey once. I 
have a diary in which I put down things I want to remember. 

X 30. You state in your direct examination that this well was put 
down in 1861 or’2. Now, are you not positive that it was not in the 
spring of 1863? 

A. 1 am not positive. 

X 31. State what year, to the best of your recollection, was the 
Presbyterian chureh built? 

A. I should say the latter part of the war—along in ’64 or ’65. 


Cross rests. 


Redirect : 


Int. 1. You say in your cross-examination that these parties drove 

the same tube down in several different places ; did they do all that 
on one day or was it on different days? 

4890 A. On different days, although I saw them drive it two or 
three times in one day. 

2. State whether they drove the whole tube at once or in different 
parts, 

A. In different parts. 

3. State whether these men drove this as an experiment with them 
or did they claim they could make a well of this kind in sand and 
gravel anywhere and drove these tubes in different places to show 
what they could do. 

A. ILunderstood from their driving in different places that they did 
it to show how they would work in different places; they claiming 
that they could get water in any place where there was not quick- 
sand, clay, or rock ; that is about as they talked. 

4. Has the discussion that you have heard about these drive wells 
and about this well changed your recollection in regard to it in any 
manner? 

‘A. I don’t think it has. 

5. Did anything happen to the house on N. E. cor. of block 7 

while this well was there that called your attention to it particularly? 
And, if so, state what it was. 

4891 A. The house took fire on the roof and there was water 
brought from that well to put it out, and I was the first party 

at the house and was the first party on the roof. 

6. Who lived in this house at the time? 

A. I think the man Brown. 

7. State who lived in that house next after Brown, if you know. 

A. Either Mr. Tyson or Mr. Deering—I can’t say which of those 
men—the only three men who ever lived in that house after I moved 
over there, except a part of one year E. H. Gaylord; he lived there 
a little while and then moved into my house, on the same block. 
My impression is that E. H. Gaylord moved in immediately after 
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Brown moved out; I think Mr. Deering went in after Gaylord 
moved out, 


Redirect rests. 


Recross: 


X Int. 1. What year was it Mr. Gaylord lived there? 

A. I should think it was 1862 and ’3. 

X 2. How do you know the water was brought from that well to 
put out the fire? 

A. Because they made a line of men with pails to my house— 
that was the nearest—and passed water to me on the roof from my 
house, and parties from the other direction brought water from the 

north; that is the reason that I think it was from the well 
4892 on the N. W. cor. of block 3; there was no other well near 
in that direction. 

X 3. Was the amount of water large that came from that direc- 
tion or a small quantity ? 

A. I should say quite a number of pailsful-. 

X 4. Could you see from where you were on the roof of this house 
whether the water came from this well; might it not have come 
from the river? 

A. I could see to the well, but 1 could not see to the river; I could 
not say that I saw them pump water. 


Redirect: 


1. How far was it from the house to this well? 

A. Between 15 & 20 rods. 

2. Did you see men going towards this well or coming from that 
direction with pails of water? 

A, I did, 

3. How far would it be in that direction to go to the river? 

A. I should think between 60 & 70 rods, and maybe more. 

4. Were these persons gone long enough to go fo from the house 
to the river and back ? 

A. I think they were not. 

(Signed) | S. S. ALLEN. 


Subscribed and sworn to before me this 16th day of M’ch, 1880. 
[sEAL.] (Signed) FRANK JENNINGS, 
Notary Public. 


4893 Adjourned until Wednesday, March 17th, A. D. 1880, at 
8.30 a. m. | 


1808 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


Marcu I7rn, A. D. 1880. 


Met pursuant to adjournment at 8.50 a. m. 
All parties present 


GrorGre WARNE, being recalled on the part of the defense, deposed 
as follows: 


Int. 1. How far do you live from the river in Independence, Iowa, 
and on which side of the river ? 

A. I live on the west side of the river and about 35 rods from it. 

2. Which way on the stream is the dam from your house—up or 
down ? 

Ans. A little down. 

3. Have you a well at your place; if so, how deep is it? 

A. I have a well; it is about 18 feet deep. 

4. Since vou have lived in that place — the dam been out so as to 
let the water out; if so, how many times and what effect did it have 

on the water in vour well? 
48% A. Well, the dam has been out since when T[ lived here, 
when let 3 or 4 times, and the effect has always been to give 
mea dry well, 

4. How much water is there in your well when the dam is in and 
full of water? 

A, Somewhere in the neighborhood of three feet. 

GO. What is the character of the soil in the bottom of your well? 

A. White sand. 

7. What is the character of the soil between your well and the 
river? 

A. Well, it is about the same as where my well is, a loam on top 
2 or 3 feet, and sand below that. 

8. In cases of very high water in the river how is your well affected 
as to the water in it? 

A. The depth of water in the well corresponds to the surface of 
the water in the river, rising and falling with the river, at which 
times the water becomes very muddy and roily—{at which times 
when the water is high). 

9. Since you were on the stand before have you made an experi- 

ment to show the difference between an open and driven 
4895 well, as to the facility with which water flows through sand ? 

If so, state what experiment you made, giving the apparatus 
used and the results,as shown by the experiment. 
_ A. Thave. March the 8th, 1880, I made an experiment with two 
pumps placed in an artificial box or reservoir; the box or reservoir 
was 15§ inches wide, 3 feet long, 29 inches deep; in both ends of 
the box 7$ inches upon the ends were two pumps constructed alike, 
or as near alike as human ingenuity could make them ; one pump, 
representing a drive well, was set 7$ inches from one end of the 
box or reservoir; the other pump was set the same distance from the 
other end of the box, and was surrounded with a perforated tin 
screen 6 inches in diameter, representing an open well; the said bux 
was filled with coarse sand ‘akan within 3 inches of the top; 
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the box was then filled with water an inch or more above the 
4896 surface of the sand; the sand was packed around the screen 
that forms the open well, and then one man operated both 
pumps, the well representing the drive well with the right hand and 
the well representing the open well with the left hand. At 2o0’clock 
p. m. commenced pumping with both pumps, the water discharging 
into the box from both pumps, and pumped water in that manner 
5 minutes by the watch; water in the reservoir or open well tube 
inside of the outside screen was measured and there was 19 inches 
of water in the open well pit; the sand was then removed from the 
upper surface of the open well screen to the depth of about 3 inches ; 
pumps were then worked by the same hand for a space of 5 min- 
utes by the watch, and the water was measured in the open well pit 
and was found to contain 26} inches by measure; we waited one 
minute by the watch for the water to settle or assume its natural 
position, and measured the water in the well pit and found that we 
had 26} inches, as we had before; we then pumped the water out of 
the reservoir or box into a tub with the pump in the open well, 
and pumped until the pump took air; time, 1} minutes; 
iSOT water measured in the well pit and found to contain § Inches 
of water; waited one minute and pumped again to air in 
30 seconds; amount of water In the pit, 7} Inches; waited one 
minute and pumped all the water out we could; time, 30 seconds ; 
depth of water in well pit, T Inches; length of sereen point of each 
pump, 7 inches; all the water was then returned to the box or reser- 
voir, and waited 2 minutes for it to settle in the sand; then the 
pump representing the drive well was used and pumped to air in 2 
minutes, and amount of water in the open well was 12 inches; we 
waited 2 minutes and pumped to air again in 25 seconds; water in 
the well pit, 11 inches; waited 2 minutes and pumped to air in 13 
seconds; amount of water in the well pit, 10 inches; waited 3 min- 
utes and pumped all the water we could get in 1} minutes; amount 
of water in the well pit, 7 inches. The measuring in the well pits 
was done in all these experiments by a stick, showing the depth of 
the water, and the stick was measured by a square. In the experi- 
ment of pumping with both pumps in the same box the 
4898 current of water on the surface of the sand in the box was 
always in the direction of the open well. 

10. In the experiment you have just described state whether in 
the fast pumping that you say was done the sand was piled up 
around the perforated tin so that no water could run over the 
sand. 

A. It was so done that no water could run over the top of the 
screen ; no, it could not run over the top of the sand to the screen ; 
I should think the length of the perforated tin screen representing 
the open well from the position of the sand and the water in the 
box was about 29 inches deep; it sat on the bottom and came up 
level with the top of the box. 

11. State whether the sand filled into the holes in this perforated 
screen ; and, if so, what effect it had on the flow of water in the 
open well. 
227—16 
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A. The sand coming in contact with the screen, of course, it eb- 
structed the flow of water into the open well by stopping up the 
holes so that the water in fact sucked itself thro’ the sand into the 
open well, thereby obstructing the flow of the water into the well. 


Direct rests. 
4899 Cross-ex.: 


X 1. Did the perforations in this tin cylinder extend the entire 
length of the sides of it? If not, please state how far they did ex- 
tend and give the size of the perforations as near as you can. 

A. Well, the perforated tin was the usual kind of tin used by 
hardware men generally, with perforations probably about the size 
of a common pin’s head; think, if any, smaller. It was perforated 
from top to bottom. 

X 2. State which kind of a point was on these tubes that were at- 
tached to the pump. 

A. They were made, I think, of the same material, perforated tin. 
From the point to the upper hole, that would admit air or water, 
7 inches. 


(Signed) GEORGE WARNE. 


Subscribed in my presence and sworn to before — this 17th day 
of Mareh, A. D. 1880. 
[SEAL. | (Signed) FRANK JENNINGS, 
Notary Public. 


4900 Dr. Horatio Bryant, being produced, sworn, and exam- 
ined on the part of the defense, deposed as follows: 


Int. 1. What is your name, age, residence, and occupation ? 

A. Horatio Bryant; am most 71 years of age; reside at Independ- 
ence, Buchanan Co., lowa; am a physician and surgeon. 

2. How long have you resided in Buchanan Co., Iowa ? 

A. Between 25 and 26 years. 

3. How long have you practiced as a physician ? 

A. Over 40 years. 

4. Before you studied medicine did you take a course of study 
in any school; and, if so, what course? 

A. I took a collegiate course, half in Amherst College, Mass., and 
half in Union College, State of New York. 

5. In that course did you study philosophy, and especially as to 
the relative weights of air and water and as so the relative pressures 
made by different heights of water? 

A. Natural philosophy was in our study, and that particular point 

was before us. 
4901 6. What is the pressure of the atmosphere to the square 
inch at the level of the sea? 

A. 15 pounds, I believe, but would not be confident; have not 
turned my attention much to that of late years. 

7. What height of water is considered equivalent to the pressure 
of the atmosphere ? 

A. If I must answer that question, I should say about 33 feet. 
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These questions I answer from impressions on my mind or other 
than distinct recollections or the teachings of books or professors. 

8. What is the relative pressure of different heights of columns 
of water, and how would you represent the different pressure ? 

A. The force of different columns of water is relatively as the 
squares of the height? 

9. Supposing one column of water to be 4 feet high and another 
column 6 feet high, how would you represent the different forces in 
figures? Give the method of ascertaining it. 

A. I would represent the forees by 16 and 36. The relative force 
of these two columns would be as the square of the heights, 4 times 
4 is 16 and 6 times 6 is 36. 

10. Supposing two tubes of the same size were forced down 

4902 into the earth and into a water-bearing stratum, one to the 

depth of 4 feet and the other to the depth of 6 feet into the 

water-bearing stratum, the surrounding matter in which the water 

is contained being the same in both instances, would the relative 
forces be the same as you have stated in two columns of water? 

A. The law admits of no friction. The friction being the same 
and all the conditions being the same, I don’t know any reason they 
should not be. 

11. Do you know anything of the conditions of water passing 
thro’ sand and gravel in the earth? If so, explain how readily it 
passes and what conditions do affect its passage. 

A. Ihave some notions about these things. Well water flows 
quite freely thro’ coarse sands and gravel; thro’ certain sands more 

readily than some forms of sandy soil; thro’ sand that we 
4903 call quicksand, which has by friction become smooth, the 

angles worn off smoothly; water flows as freely and rises 
and falls as though this material was not in its way. Then we have 
sand or coarse soil; the particles are angular and the fluids are 
obstructed somewhat in their flow. In fine soil—clay, for instance— 
it is almost entirely arrested in its progress. 

12. Have you seen wells made by driving an iron tube into the 
ground? If so, state whether, in your opinion, that tubes ean be 
made to fit so tightly in the earth that air would not pass down out- 
side the tube between that and the surrounding earth. 

A. I have seen persons driving tubes into the earth for the pur- 
pose of getting water. I do not think they could. 

13. In your studies and reading have you ever come across a work 
known as “ Rees’ Cyclopedia?” If so, state when you first saw said 
work, about how many volumes it contained, and on what subjects 
it treated and if you have seen more than one set; and, if so, about 

— many sets you have seen and when. 
4904 A. I have; well, 1 am confident of having seen it and had 
reference to it as early as 1855 or 6; I cannot say how many 
volumes it contained ; they were quarto volumes, and a very large 
numbe. of them; I think from 30 to 50. It professed to treat on all 
subjects of history, science, and somewhat of biography. I can’tsay 
how many I have seen; I have consulted 3 different sets. 


Direct rests. 
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Cross-examination: 


X Int. 1. In your answer to interrogatory No. 12 you say that the 
sarth could not be packed so tightly against the tube as to prevent 
the air from passing down between the tube and surrounding earth. 
Now, if the earth was packed tightly around the tube, would the 
air pass more freely down the sides of the tube than it would through 
the earth surrounding the tube, the formation and condition of the 
earth being the same? 

A. No, sir; I don’t think it would. 


Cross rests. 
Redirect waived. 


(Signed) HORATIO BRYANT. 
4905 Subscribed in my presence and sworn to by the above- 
named affiant this 17th day of March, 1880. 
[SEAL. | (Signed) FRANK JENNINGS, 


Notary Public. 


4906 Jonn M. Kina, being produced, sworn, and examined on 
the part of the defense, deposed as follows: 


Int. 1. What is your name, age, residence, and occupation ? 
A. My name is John M. King; am 49 years old ; reside in Buch- 
anan Co., lowa; am a farmer. 
2. How long have you resided in Buchanan Co., lowa ? 
A. 29 years. 
3. What has been your occupation since you have been in this 
county ? 
A. Farming. 
4. Do you remember of the breaking out of the late war of the 
rebellion, ‘61-65. 
A, Yes, sir. 
5. Did you go into the military service; if so, in what company 
and reget did you go? 
A. Yes; I went into the 6th Lowa Cavalry, Co. “ G.” 
G. Before you went into the 6th lowa Cavalry did you see a well 
at Independence that attracted your attention by its construction? 
A. Yes, sir; I did. 
7. Where was that well located. Give the place as near as you 
can. 
A. It was on the west side of the church, west of the Pres- 
4907 byterian church, near where Stout is living now, only just a 
little this side; it was east and a little north of Stout’s house. 
S. Deseribe that well, as nearly as you can, as you saw it there. 
—. Apparently there was a tube driven into the ground with an 
iron top on it and a spout on it; it was not like our iron pumps 
now; the spout was like a trough, and it was like those they 
now use for a sand pump in making these iron wells. 
%. Did you pump water from this well or see others do it ? 
A. Yes; I think I pumped and saw others pump it. 
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10. State whether there was any hole in the ground outside the 
tube. 

A. I did not see any. 

11. What year did you go into the war with the 6th cavalry ? 

A. In the fall of 1862. 

12. When was it that you saw this well with reference to the time 
you went into the war? 

A. It was on the 4th of July, either in 1861 or 1862. 


Direct rests. 


4908 Cross-examination : 


X Int. 1. Where did you reside at the time you saw this well? 

A. In Byron t’p, Buchanan Co. 

X 2. What kind of a season was it you saw this well, very wet or 
very dry? 

A. I don’t remember particularly about that; it was not very wet 
or very dry; it was an ordinary season. 

X 3. Have vou any distinct recollection about the season, whether 
it was wet or dry? 

A. Well, I know it was not a very wet season or a very dry sea- 
son; it was a common season; we had good crops. 

X 4. Were you acquainted in the neighborhood when you say 
you saw this? 

A. Well, I was not acquainted with all the people at one time; I 
knew them all, but the- settled in so fast that I did not know. I 
was well acquainted — the location of the land. 

X 5. How long had the Presbyterian church been built when you 
saw that well? 

A. I can’t state positively. 

X 6. At the time you saw this well where did the church stand? 
State of what material it was built. 

A. East of this well and of wood material. 
4909 X 7. State whether there were any buildings directly south 
of where the well was; and, if so, how were they occupied. 

A. I believe there were some small buildings—dwelling-houses. 

X 8. Was there a blacksmith shop there across the street, north 
from this well ? 

A. I can’t say positive whether there was or not at that time, but 
— is my impression that there was one 

X 9 What other buildings were on the block that the Presbyte- 
rian church was on at that time? 

A. I think there was a blacksmith — on the cor. east of the 
Presbyterian chureh, and [ think there was a dwelling-house on the 
svuth part of it; this is my Impression ; I woud not say positive. 

X 10. Did this frame Presbyterian church stand about where the 
brick Presbyterian church now stands? 

Aus. I don’t know the the location of the brick at the present 
time. 

X 11. Do you know where D.S. Deering lived at the time you 
saw this well ? 
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Cross rests. 
Redirect: 

Int. 1. When you speak of the Presbyterian church and black- 
smith shop being on the same block as the well you saw, how far do 
you figure the block to run towards the river? 

A. Well, to the street; I don’t know the name of the street; I 
figured the block as coming to the street next west from Fonda’s 
store. 

Red. 2. How far is Fonda’s store from the end of the bridge—from 
the west end of it? 

A 3 should think about 4 rods. 

Red. 3. Is there any street between Fonda’s store and the river ? 

A. No, sir; it lays right on the river—that block ; that block is 
fractional. 

Red. 4. About how far was this well east of where Stout’s house is 
situated ? 

A. I should think about 10 rods, a little north of east. 
4911 Red. 5. Do you remember when Abraham Lincoln was 
inaugurated President of the United States‘ 

A. Yes, sir. 

Red. 6. When was it you saw — well, with reference to his inaug- 
uration, before or after ? 

A. I think it was the vear he was inaugurated or in ’62; I can’t 
swear positively as to which of these two years it was positiv ely. 


Redirect rests. 


Recross : 
Int. 1. Was there any street between the well you say you saw 
and the frame church ? 
A. Not any at that time; that was naked. 
R. X 2. About how far was it from the well to the frame Pres- 


byterian ‘chureh ? 
A. Well, I should think it was 5 or 6 rods; somewhere along 


there; it was not very far off — the church. 


Redirect : 
Int. 1. Now, Mr. King, are you sure there was achureh on the 
west side of the river at the time you saw this well ? 
4912 A. I supposed it was a church at that time. 
Do you know where Abraham Fonda’s house now is on 
the west side of the river? 
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stone building ver eall the Razaar” 
A. I should — it was not more than 20 or 30 feet, and mght across 
the street south. 
® Did this building you eall the church have any steeple to it at 
that time? 
A. I think not. 
(Signed) JOHN M. KING, 


pn il 


Subscribed and sworn ‘to before me by the above-named affiant 
this 17 day of March, 1880. 
[SEAL. | (S’g’d) FRANK JENNINGS, 
Notary Public. 
4913 Adjourned for noon. 


Met pursuant to adjournment. 
All parties present. 


A. H. Fonpa, being produced, sworn, and examined on the part of 
the defense, deposed as follows: 


Int. 1. What is your name, age, residence, and occupation? 

A. My name is A. H. Fonda; am 55 years of age; reside in 
Buchanan Co., lowa; am a merchant. 

2. How long have you resided in Buchanan Co., Iowa? 

A. 25 years. 

3. Do you know block 3 in Stoughton & McCluis’ 2nd add. to 
Independence, lowa? 

A. For 25 years I have known. 

4. Did you at any time see a well on that block that attracted 
your attention by its manner of construction ? 

A. I did. 

5. Describe the well as you saw it there. 

A. It was a well without any digging, a pipe put in it and a pump 
attached to it at the top of the ground. 

6. Was there any hole in the ground outside of this pipe ? 

A. None, except what the water washed. I think the pipe was 

solid in the ground. I think there was no hole in the ground 
4914 outside of the pipe. 
7. Did you use this well or see others use it? 

A. I pumped water there; saw others use it a good deal. 

8. What year was it that you saw this well? 

A. I think it was in the fore part of 1861. 

9. Do you know the house on theS. E. cor. of that block and when 
it was built ? 

A. I know the house, but I am not positive whether it was built 
in 1861 or ’62. 
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10. State whether this well was there before the house was built. 
A. I think it was. 


Direct rests. 


A915 Cross-examination: 


X Int. 1. Did this well give a good supply of water, sir? 
A. A fair supply of water. 
X 2. Did that kind of well go into general use right along in this 
locality ? 
A. No, sir; it did not. 
X 3. Are you positive you saw this well in 1861, and is it not 
possible it was in 1862 that you saw this well ? 
A. Quite positive, sir, that it was in 1861 that I saw it there. 
X 4. What time was the Pres byterian church built on that block? 
A. In 1868. 
X 5. Then you will swear positively that it was not in 1862 that ‘ 
you saw this well there, will you? 
A. Yes; I will swear positively that it was not in 1862. 
X 6. And you will swear positively that the well was there before 
the house was built on the 8. E. cor. of that block, will you? 
A. I will not swear positively that the well was there before the 
house was built, because I do not know when that house was built. 
X 7. Was there a blacksmith shop directly north across Main St. 
from where the well was? 
4916 A. Yes; I think there was. t 
X 8. Who lived on the N. E. cor. of block 7 at that time? 
A. I do not know. f 
X 9. Was there any other building on the block north from where r 
this well was, on which you say there was a blacksmith shop? { 
t 
4 


A. There was; there was a little small brick building there; the 
only one I could swear to positively on that block. 

X 10. There has been a good deal of excitement in this locality , 
on the driven-well question within the last year or two, has there vW 
not? f 

A. Yes, sir; considerable. 

X 11. You have heard a good deal of discussion on the subject of 
the payment of royalty on the Green patent and a good deal of talk - 
as to when this well was put down, have you not? 

A. Yes, sir. 

X 12. There has been an organized opposition in this county to 
the payment of royalties, has there not—meetings held, and consid- 
erable bitterness manifested, has there not? 

A. No organized opposition, to my knowledge; there has been 
some meetings and much bitterness. 

X 135. Do you sympathize with the opposition ? : 
4917 A. No, sir. ; 


Cross rests. 
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Redirect : 


Int. Has this discussion or opposition or bitterness affected your 
recollection of the time you saw the well in any manner? 
A. No, sir. 


(Signed) A. H. FONDA. 


Subscribed and sworn to before me and in my presence by the 
above-named affiant March 17, 1880. 
[SEAL. | (S’g’d) FRANK JENNINGS, 

7 Notaru Public. 


Adjourned until Monday, March the 29th, A. D. 1880, at 10 o’clock 
a.m. 


4915 Monpbay, March 29th, 1880. 
Met, pursuant to adjournment, at the office of Lake and 
Harmon. 
All the parties present. 


T. J. MArtners recalled on the part of the defense. 


Int. 1. Did you know of the existence of a club in Independence 
known as a cricket club; and, if so, was you a member of said club? 

A. I did; I was a member of it. 

2. When was that club organized and how long did it remain as 
a club? 

A. It was organized in 1860, to the best of my recollection. It re- 
mained as a club until about the Ist of July, 1861. 

3. Who were some of the leading members of that club? Give 
their names. 

A. C. F. Herrick, A. B. Lewis, Tom Blondin, W. B. Marshall, Carl 
White, Vernon White. 

4. State, if you know, what Carl White, A. B. Lewis, W.S. Mar- 
shall, and ‘Tom Blondon did about the time of the breaking up of 
the club. 

A. They enlisted in Co. “FE,” 5th Lowa Infantry. 


4919 5. State whether you remained in Independence after they 
went away. . 
A. I did. 


6. State whether cricket ball was played after Co. E-of 5th Iowa 
Infantry left Independence. 

A. Not to my recollection. 

7. On what ground did this club play while it had an existence ? 
if on grounds shown by plot “B” of def’t’s testimony, state what 
was the number of the grounds, as shown by the plot. 

A. On block 4, as shown by plot marked Exhibit “B.” It is 
now occupied by Z. Stouts as a residence. 

8. Do you know and can you designate on the plot where the stone 
store is, owned by Mr. Sourbeer, and which used to be occupied by 
T. B. Bullene as a store? 

A. Yes; on block 21, as shown by this Exhibit “ B.” 
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9. Please take a pen with red ink and mark as nearly as you can 
the location of the store. 
A. I have marked it on the plot and marked it Sourbeer. 
10. Do you know the size of the blocks in Stoughton’s & McClure’s 
2nd add. to Independence, Buchanan Co., lowa? And, if so, state 
what they are. 
4920 A. 16 rods square. 


Direct rests. 
X: 

X Int. 1. Where did you reside during the years 1861 and 1862 
in Independence ? 

A. On lot 2, in block 10, in Stoughton and McClure’s add., on 
the east side of the river. 

X 2. About how often did you meet on this block 4 to play 
cricket during 1861 ? 

A. About once a week for 2 months. 

X 3. What months? 

A. The months of May and June. 

X 4. How many members were there in this club? 

A. I don’t know just the exact number. There were from 15 to 
20 members. 

X 5. Give the names of the officers. 

A. I don’t think I can give the names of the officers. Have for- 
gotten them, with the exception of C. F. Herrick, who was captain. 
That was the most important office. 

X. 6. Was you in business on the west side of the river during the 
years 1861 or ’2? 

A. I was not. 

X 7. Did you have anything to call you over on that side of the 
river particularly, or at any stated times, except this ball playing ? 

A. Nothing that really called me, except to see the drilling of the 

military Co. 
4921 X 8. How frequently did you go over in that part of the 
town where you say you played ball after the military Co. left? 

A. Can't tell in regard to that; not very often. 

X 9. Was there any other kind of ball playing other than cricket 
on or around block 4 during the years ’60 or ’61 or ’62? 

A. Not that I know of. 

X 10. During the latter part of 1861 and ’62 were you over the 
river and jn sight of these grounds sufficiently frequent to know 
that there was not at any time cricket or some other kind of ball 
played on block 4? 

A. I was not. 

X 11. During the time you played cricket was any other game of 
ball played on or about those ground, or during that period ? 

A. Not that I know of. 

X 12. You were not over there except when you went to play 
cricket or see the military Co.? 

A. Not very often. 


Cross rests. 
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Redirect : 


Int. 1. Was there any other cricket club at Independence during 
the years 60 & ’61 than this one to which you belonged ? 
A. No, sir. 
2. After this club was broken up by its members going into 
the army do you know of another cricket club being organized 
here? 
4922 A. I do not. 


Recross : 


Re-X. Do you know of any other cricket club at that time in 
Iowa? If so, state the nearest one to Independence at that time. 

A. I believe there was one at Manchester or Dyersville, 25 or 30 
miles from Independence. 


Redirect: 


Int. 1. Do you know of that club’s coming here and playing a 
match game with our home club? 
A. Yes, sir. 


(Signed) T. I. MARINERS. 


Subscribed in my presence and sworn to before me by the above- 
named — this 29th , a of March, 1880. 
[SEAL. | (S’g’d) FRANK JENNINGS, 
Notary Public. 


4923 J. M. Ginuerr, being produced, sworn, and examined on 
the part of the defense, deposed as follows: 


Int. 1. What is vour name, age, residence, and occupation ? 

A. J. M. Gillett; am 71 years of age; reside in Independence, 
Buchanan Co, Iowa; am not engaged in any business at present. 

2. How long have you lived in Independence ? 

A. Eleven years last fall since I became a permanent resident of 
Independence. 

3. On which side of the river and how far from the river do you 
live? 

A. I live on the east side, about 35 or 40 rods from the river, as 
near as I can judge by the blocks. 

4. Have you a well at your place; and, if so, what kind of a well 
is it and how deep is it? — 

A. Ihave a well; it is termed a dug well, covered with boards; 
it is about 20 feet deep, as near as I can judge. 

5. State whether the water in your well is affected by the rise and 
fall of water in the river. 


A. itm 
6. What evidence have you of that fact? State fully. 
4924 A. At the time they let the water out of the dam to repair 


it my well run dry. There was no rain in the meantime of 
any amount until they finished the dam and closed it and let the 
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water in. My well commenced filling up with water, and rose as 
the dam filled until it was higher than originally, because they made 
the dam higher. 

7. How is the hight of the water in your well affected by high 
water in the river? 

A. It rises and falls with the river. 

8. Since you have lived in that place has there been times when 
the water in the river was very muddy and “rily?” If so, state 
what effect it had on the water in your well. 

A. Yes,sir; the river is muddy most every spring when we have 
floods. It does not riley very well. 

9. State, if you know, why the riley water in the river does not 
make riley water in your well, since you say the water in your well 
rises and falls with the water in the river. 

A. Well, the subsoil or undersoil half the depth of the well is 
sand and gravel and some quicksand, and the water filters, I think. 

10. What is the character of the soil between your well and the 


. 


river ? 


+ - 


A. I can’t really tell, for I have never examined it. s 
4925 11. From the appearance of the land between your well 
and the river what should you judge the character of the soil 
ras with reference to the character of the soil at your well 7 
A. I should think it was the same as the subsoil in the well. 
Direct. rests. - 
Cross-examination waived. 


(Signed) J. M. GILLETT. 


Subscribed in my presence and sworn to before me by the above- 
named affiant this 29th of March, 1880. 
[SEAL. | (Signed) FRANK JENNINGS, 
Notary Pub. 
4926 Adjourned until 1.30 p. m. forenoon. 
1.50 P. M. 


Cae ——— 
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Met pursuant to adjournment. 
All parties present. 
“ EXxuiBit G.” 

Counsel for defendant now offers in evidence the report of the ad- 
jutant general of the State of Lowa, vol. 1, made by the adjutant 
general and acting quartermaster general of Iowa, Nathaniel B. 
Baker, to Samuel J. Kirkwood, Gov. of Lowa, dated Jan’y Ist, A. D. 
1868, and published by authority of the State of Lowa, under the 
laws of the 9th General Assembly of the State of Iowa, capt. 103, and 
we offer pages 186, 187, 188, and 189, and especially that part which 
shows the enlistment of Alexander B. Lewis, W.S. Marshall, Carlos } 
L. White, Richard Whoit, and Thomas Blondin. A 

We offer, further, the statement of the adjutant general of the date 
that this company was ordered into quarters and the time it was mus- 
tered into service. We also offer in evidence, in the same volume, 
on page 328, in the roster of Cozapany “C,” 9th Lowa Infantry, the - 
enlistment and date of enlistment of Julian Furcht and the state- 
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ment of the adjutant general that this company was ordered into 
quarters by the Governor July 20th, 1861, and was mustered 
4927 into service September 24th, 1861. Have marked the vol. 
Exhibit —. 
(Signed) F. JENNINGS, 


Commissioner. 


Defendant now offers in evidence certified copy of letters patent 
73425, issued to Nelson W. Green, of Cortland, N. Y.. for an im- 
proved method of constructing artesian wells, dated the 14th day of 
Jan’y, 1868; also copies of drawings and specifications annexed to 
the same is hereto attached and marked Exhibit “ H.” 

Defendant further offers in evidence certified copies of the specifi- 
cations and drawings of letters patent issued to Levi Disbrow, of the 
city of New York, dated Nov. Ist, 1830, and hereto attached and 
marked Exhibit “ [.” 

Counsel for complainants objects to the introduction of this docu- 
ment or letters patent for the reason that the same is incompetent 
and immaterial ; that thesame is not properly certified or authenti- 
cated. 

Defendant further offers in evidence copy of the Buchanan Co 
Guardian, published at Independence, Tuesday, July 9, 1861, and 
on page 3 of said paper, under the head and title of “The Guards 

Ready,” and the list of officers and men that were afterwards 
4928 mustered into the 5th Iowa Infantry as Company “ E,” and 
is hereto —, marked Exhibit “J.” 

Also a copy of the Buchanan Co. Guardian issued July 16, 1861, 
on page 3, under the head of Muster Roll Independence Guard, 5th 
Reg’t Iowa Volunteers, and the list of officers and men of that com- 
pany, showing that W. S. Marshall, C. L. White, Thomas Blondin, 
A. B. Lewis, and Richard Whoit were among the men of that 
company, and also John A. Davis and A. J. Francis, and is hereto 
—, marked Exhibit “ K.” 


Jep. LAKE, being called on the part of the defence, deposes as fol- 
lows: 

I say that the copies of the Buchanan Co. Guardian offered in 
evidence and dated July 9, 1861, and July 16, 1861, were published, 
at the time they are dated, at Independence, lowa; that the paper 
was at that time and had been for some time prior thereto a news- 

paper published regularly at Independence; that I was a regu- 
4929 lar subscriber to the paper at that time and received these as 

my copies, and that I have had them in my possession since 
the date of their publication. 

(Signed) JED. LAKE. 


Subscribed in my presence and sworn to before me this 29th day 
of March, 1889. . 
[SEAL. | (Signed) FRANK JENNINGS, 
Notary Public. 


4930 Adjourned until 7.30. p. m., March 29th, 1880. 
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7.30 P.M. 


Met pursuant to adjournment. 

All parties present. 

Joun H. CAMPBELL, being produced, sworn, and examined on the 
part of the defense, deposed as follows: 


Int. 1. What is your name, age, residence, and occupation ? 

A. My name is John H. Campbell; am 52 years of age; reside in 
Independence, Buchanan Co.; am in general business. 

2. How long have you resided in Independence ? 

A. 24 years. 

3. Did you know of acricket club existing in Independence about 

the years 1859, 60, & ’61? 
493 A. I did. 
4. State, if you know, who were the principal members 
of that club. 

A. I think C. F. Herrick, if I recollect, was the captain on one 
side; a man by the name of Lewis Blondin, Carl White, and, I 
think, Col. Lake belonged to it, if I am not mistaken, and several 
others belonged to it; I don’t remember their names. 

5. Do you know what became of Carl White and Mr. Lewis and 
Mr. Blondin? 

A. I think they all went to the war. 

G. In whose company did they go? 

A. Am not positive, but I think it was Capt. Lee’s Co. 

7. Did you know W.S. Marshall ? 

A. Yes; knew him very well. 

8. State whether he went in the same Co. to the war. 

A. Am not positive, but I think he did. 

9. Whereabouts did this Co. play cricket when they played ? 

A. On the ground where Mr. Stout’s house now stands ; don’t 
know the number of the lots; itis on the west side of the river; 
they played there when I saw them play; I never saw them play 

any other place, though they might have played elsewhere. 
4932 10. At any time when you saw them play there did you 

see a well in that vicinity that attracted your attention by its 
method of construction ? 

A. According to my best recollection, I did. 

11. Where was this well located ? 

A. It was on the corner of the lot this way, east of the cricket 
ground. 

12. Where was this well with reference to the Presbyterian church 
that is now on the west side of the river ? 

A. On the N. W. corner of the same block the church is on. 

13. What kind of a pump was at this well ? 

A. The pump itself was an ordinary iron pump, according to my 
best recollection. 

14. What was this pump fastened onto ? 

A. Well, | suppose it was on the iron tube; it looked like it. 

15. How was this tubing put in the ground? 
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A. I think it was driven in; I was along there several times when 
they were putting it down. 

16. What did they drive with ? 

A. Can't tell whether it was wood or iron mauls or mallets that 
they had ; don’t remember. 

17. Did you pump water at this well? 
4933 A. Think I did. 
8. Did you see others use it for pumping water? 

A. Yes 

19. About how long did this well remain there? 

A. Don’t remember the length of time. 

20. A fter Carl White, Mr. Lewis, W.S. Marshall,and Tom Blondin 
went into|the military service and left Independence did you know 
or hear of any cricket ball being played on these grounds where 
you say you knew of cricket being played ? 

A. Not to my knowledge or recollection. 


Direct examination rests. 


Cross-ex. : 


X Int. 1. In what part of Independence did you reside at the 
time you say you saw this cricket playing and the well? 

A. I resided on Walnut street on the east side of the river. 

X 2. What business were you engaged in at that time, and where? 

A. I was dealing some in real estate. I-had no regular office at 
that time. I stopped most of the time at Mr. Woodward’s law 
office when I had business to attend to. 

X 3. Where was Mr. Woodward’s law office? 

A. At that time it was on Main St., east of this a little ways, on 

the east side of the river. 
4934 X 4. Did any other club than the one you have referred 
to ever play cricket on those grounds? 

A. I remember of the Dyersville club being here one time and 
played a match game. I think they were from Dyersville. 

X 5. Was there any other kind of ball played on that ground 
during this period ? 

A. I don’t remember that there was. There might have been 
base ball, but I don’t remember distinctly or positively about it. 

X 6. How often did you see them playing cricket on those grounds, 
and were you in the habit of attending regularly, or did you only 
see it a few times ? 

A. I was not in the habit of attending regularly, but saw them 
play a number of times, but how often I can’t remember. 

X 7. What buildings or improvements was nearest to where you 
saw this well? 

A. Well, I remember of there being several buildings north of 
Main St., opposite to where this well was located; there was two or 
three little buildings; perhaps more. I know there was a black- 
smith shop on the cor. either then or before or since. 

X 8. Who occupied the other buildings you have mentioned ? 

A. Don’t remember. 


1824 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


X 9. Was there anything besides this well on the block where 
you say it was located ? 
A. I can’t answer positively whether there was or not. 
X 10. What is your best recollection ? 
4935 A. Well, I can’t tell you; my impression is, however, that 
there was a house on the 8. E. cor. of the block, but am not 
positive whether it was built at that time or not. 
X 12. What improvements, if any, was on the block directly west 
of where you say this well was loc: ited ? 
A. Think it was entirely vacant; there was no improvements on 
it, I think. 
X 13. What year was that block fenced in? 
A. Can't tell you. 
X 14. Who lived in the N. E. cor. of block 7 at that time ? 
Don’t know whether the Deering House was built then or not; 
I know the Allen House was built where Phillipps now lives. 
X 15. Who put this well down? 
A. Don’t know their names; strangers to me. 
X 16. How many were at work at the well? 
A. Don’t remember the number; perhaps two or three; I know 
there was quite a crowd there part of the time looking at them. 
X 17. Did you know any of the men at work at that time? 
A. No, sir. 
X 18. How long were you there at the time you saw them putting 
it down, and what part of the making of this well did you see? 
A. IT can’t remember the length of time; was there two or three 
times; my recollection is that I saw them driving the tubing in the 
ground. 
4936 X 19. Did they stand on the ground when they drove this 
tubing. And, if not, state what arrangement they had. 
A. I do not remember as to that. 


X 20. Did you see the point to this tube they put in the ground ? 

A. I presume I did, but I can’t tell you positively now. 

X 21. Will you swear positively that you did see them drive the 
tube with a maul or sledge? 

A. No, I would not positiy ely. 

X 22. Are you sure Blondin was a member of that cricket club? 

A. Iam not positive, but I think he was. 

X 23. Are you certain Blondin and White went to the war with 


Capt. Lee’s Co.? 

A. Am not positive about it either, but they went either with Lee 
or Noble; I think it was Capt. Noble got up a company here, but 
won't be positive about that, but [ think I am not mistaken about 
it—twenty years is a good while to remember these things. 

X 24. Did you know T. H. Tyson at the time you saw this well ? 

A. Don’t remember that I did: I might, however, have known 
him at that time. 

X 25. What was said at the time this well was put down about it, 
if anything? 

A. Oh, I don’t remember ; there were a great many things said, 
but [ don’t remember so as to relate anything. 
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4937 X 26. Was it put down as an experiment? 
. That was the general opinion, I think, but don’t know 


positively. 

X 27. Have you not heard a good deal of talk about this suit or 
the driven-well suits during the last year or two? 

A. Yes; some. 

X 28. Has there not been a good deal of excitement in this lo- 
sality among the inhabitants about this claim laid for royalty on 
the driven wells ? 

A. Yes; there has been considerable talk; don’t know but there 
has been considerable excitement in town among a certaim few ; the 
most excitement that I have heard of has been among the farmers 
that have come in here. There has been several meetings that I 
have heard of. 

X 29. You sympathize with this opposition to the collection of 
royalty ? 

A. No particular sympathy either way as I know of. 

X 30. After these men went into the service did you go over on 
that side of the river as frequently as you did before ? 

A. Well, I can’t remember as to that. 
4938 X 31. Can you state positively that there was not any 
cricket playing on those grounds after these men left ? 

A. I cannot, but don’t think there was. 

X 32. State, then, as near as you can, how frequently you observed 
those grounds after these men left. 

A. Don’t know as I had any occasion to observe them at all only 
as I was walking over on that side of the river occasionally. 

X 33. Then might there not have been playing on those cricket 
grounds frequently after these men left and you not know anything 
about it? 

A. It is barely »ossible, but I don’t think there was. 

X 34. Why do you say each time that you don’t think there was, 
if you were seldom on that side of the river, or if there were fre- 
quent opportunities for the game to be played and you not observe it? 

A. I did not mean to be understood that [ was seldom on that 
side of the river, for the reason that | kept a house and there was 
hardly a pleasant day, when I was at home, but that I was either 
riding or walking round town. 

X 35. Do you mean to be understood as testifying that you were 
on the west side of the river every pleasant day during 1861 and 
1862? 

A. No; I don’t mean to be understood in that light; I was driv- 
ing or riding round town. 

X 86. State, as near as-you can, how frequently you were on the 
west side of the river after these men left during 1861 and ’2. 

A. Can’t tell you; probably every few days when at home. 
4939 X 37. Did that kind of well that you have deseribed go 
into general use in Independence right away after this one 

was put pow that you have described ? | 

A. Not that I know of. 

X 38. Have you or have you — owned a driven well? 

229—16 


1826 WILLIAM D. ANDREWS ET AL. VS. GEURGE HOVEY. 


A. I bought a place with a driven place on it, but have sold the 
place again. . 
Cross rests. 


Redirect: 


Int. 1. Did you see or hear of any cricket ball being played in 
Independence after Lewis, White, Marshall, and Blondin left here? 

A. I did not. 

Re-D. 2. If there had been a cricket club here after that and they 
had used- this same ground would you have been likely to have 
heard of it? 

A. I think I would. 

(Signed) J. H. CAMPBELL. 


Subscribed and sworn to before me this 29th day of M’ch, A. D. 
1880. 
[ SEAL. | (S’g’d) FRANK JENNINGS, 

Notary Public. 


A940 Met pursuant to adjournment on Tuesday, March 30, 1880, 
at 10 v’clock a. m. 


S. S. ALLEN reealled: 


Int. 1. I have been told that in your cross-examination, when 
you were on this stand before, you made some statement in regard 
to a cricket club that had an existence at Independence about the 
time you saw this first well that you testified to, and that you re- 
member that the well was there while this cricket club was in ex- 
istence; such statement was made while I was absent from the room, 
and was not taken down by the examiner. Is such the fact? 

A. I did make such statement, but whether it was during cross- 

examination or after it was finished [ cannot- now say. It 
4941 was while Mr. Lake was out of the office. Some questions 
was asked afterwards; don’t recoliect who asked them. 

2. State whether you knew of the existence of a cricket club in 
Independence about 1859, 60, and ’61. 

A. There was such a club in existence about that time. 

3. Give the names of the members, as far as you now recollect 
them. 

A. Carl White was one; I think A. B. Lewis was another; well, 
there was a Jones—lI think J. C. Jones; well, I could not swear to 
any more; their names were on the books; most all the boys in 
the streets played there then. 

4. Did you know C. F. Herrick and W. 8S. Marshall, Phil. Bartle, 
Thomas Blondin, and T. J. Marinus at that time ? 

A. I did. 

5. State whether they were members of that club at that time. 

A. They were most always there and played a great many games, 
at least, on the grounds; I think they always called Herrick 
captain. 
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4942 6. Now, state what occurred by which you remember this 


well being there when the cricket club was in operation. 

A. Because they always got water at my well until this well was 
drove—my well being the nearest to the place—and after that went 
to aE drive well for their water. 

Do you know what became of Carl White, A. B. Lewis, W. S. 
Marshall and Thomas Blondin? If so, state. 

A. They enlisted and went off to the war. 

8. In whose company did they go? 

A. Think some of them went with Capt. Lee; I don’t recollect 
particularly. 

9. After White and Lewis and Marshall went away to the war 
was there any cricket played on the grounds where Z. Stout now has 
his residence ? 

A. The books of the cricket club, or one at least—a record—was 
left at my house and remained in my possession until the great fire 
in Independence in 1874 or ’5, when it was burned; there was no 
entries made in that book of any cricket being played after Carl 
White left it with me; he was secretary; there might have been 
some cricket played there afterwards, but not by an organized 

club. 
4943 10. Was it before White went away that the cricket club 
went to this drive well for water ? 

A. I think it was. 

11. Do you now remember any other facts by which yon can fix 
the dates when this well was put down? If so, state fully. 

A. I don’t know as I do. 


Direct rests. 


Cross-ex.: 


X Int. 1. What business were you engaged in during 1859, ’60, 
and ’61 and 62? 

A. Real estate business; was loaning some money; rented some 
farms; speculated in anything I could se > any money in; | hardly 
think I had anything to do with any insurance Co. at that time. 

X 2. To refresh your memory, did you not solicit and obtain a 
risk on that house of Brown’s that you said in your previous exami- 
nation took fire ? 

A. I don’t recollect that I did; I did help the secretary of the In- 
dependence Co. get a few risks here at times, but when I could not 
tell. 

X 3. Who was the secretary ? 
4944 A. W. H. Joslin, but I was not the regular agent of the Co. 
at that time. 

X 4. What was the date of the fire in which this record was 
burned, the record that you testified about ? 

A. Could not say further than I have, ’74 or ’5. 

X 5. Did any other parties play ball other than cricket on those 
grounds during the period you have referred to in your testimony 
and after White and these other men went away ? 
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A. Base ball was played there for years before and years after- 
wards. 

X 6. You say after this drive well was put down the club got 
water from this well. Did they cease coming to your house for 
water altogether before the club broke up? 

A. Not entirely, for they sometimes borrowed a pail at my house 
and got water at both places. 

X 7. Did you ever get water from this drive well vou have testi- 
fied about for your house use ” 

A. Don’t think we ever did, 

X 8. Did you ever see your neighbors get water there for family 
use ? , 

A. Don’t recollect now as I did. 

X 9. What other use, if any, did you see made of the well than 
furnishing water for these club players and the use of the parties 

who put it down ? 
4945 A. Watering horses, and there was most always a cup at 
the well and most everybody tried it as they went by. 


Cross rests. 


Redirect : 


Int. 1. Do you know where Carl White, A. B. Lewis, and Thomas 
Blondin now are? 
A. Reported to be dead. 
2. Do you know where W.S. Marshall now is? 
A. His address a year or two ago was Chattanooga, Tenn. 
(Signed) S. S. ALLEN. 


Subscribed in my presence and sworn to before me by the above- 
named affiant this 30th day of March, 1880. 
[SEAL. ] (S’g’d) FRANK JENNINGS, 
Notary Pub. 


(End. :) Filed Oct. 20, 1880. KE. R. Mason, clerk. 


4946 IT. F. Siri, being produced, sworn, and examined on the 
part of the defense, deposed as follows : 

Int. 1. What is your name, age, residence, and occupation ? 

A. My name is H. F. Sill; am 44 years of age; residence, Buch- 
anan Co., lowa; am a farmer. 

2 How long have you resided in Buchanan Co., lowa? 

A. About 20 years. 

3. Was you engaged in the military service of the Government in 
the late war, from ’61 to ’65? 

A. I was. 

4. In what company and regiment was you in and what position 
did you hold? 

A. I was capt. of Co. “C,” 27th Reg’t of lowa Volunteers. 

5. During your service was you at any time stationed on the shore 
of the Gulf or Ocean ; if so, when and where ? 
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A. Yes, sir; upon Dauphine Island, to the entrance of Mobile 
Bay, in March, 1865. 

6. How long did you remain on that island ? 

A. We were there, Il 4hink, about 10 days. 
4947 7. How far was you encamped from the shore of the Gulf? 
A. I should estimate it to be not far from 15 rods. 

8. How were the troops supplied with water there at that time? 

A. By scooping out what you may term little basins in the sand, 
which were Aled by the action of the tide. 

%. How deep were these basins ’ 

A. They would vary from a foot to 20 inches and two feet. 

10. Hlow was this water as to being fresh or salt ? 

A. It was fresh. 

11. How high was this island above the level of the water at high 
tide ? 

A. I would estimate it to be about 10 feet. 

12. How high was the sand above the tide where these wells were 
that you speak of? 

A. There would be hardly any appreciable difference from the 
beach and where we were using these wells; of course, there was 
some difference ; this island was a sandy formation and was highest 

in the centre. 
4948 13. Do you mean by that that the sand where these wells 
were located was but a little above the water at high tide ? 

A. Yes, sir. 

14. When the tide was out was there any water in these basins? 

A. It fell; the water in these scolloped basins seemed to rise and 
fall with the tide. 

Direct rests. 

Cross-ex. : 

X Int. 1. When the tide was at its height was the water in these 
basins fresh ? 

A. The water in these basins when we used it, as we had to for 
cooking purposes, was fresh; we always found the water in these 
scolloped basins fresh ; I could safely say yes. 

(Signed) H. F. SILL. 

Subscribed and sworn to before me by the above-named affiant 
this — day of , A. D. 1880. 

| SEAL. | (S’g'd) FRANK JENNINGS. 


4949 Adjourned till 1.30 p. m. 


1.30 P. M. 

Met pursuant to adjournment. 

All parties present. 

C. H. Wricut, being produced, sworn, and examined on the part 
of the defense, deposed as follows : 

Int. 1. What is your name, age, residence, and occupation ? 

A. My name is C. H. Wright; am 39 years of age; reside in 
Buchanan Co., lowa; am a farmer. 
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2. How long have you resided in Buchanan Co.? 
A. About 23 years. 
3. Was you in the military service’of the Government during the 
late war? 
A. Yes, sir. 
4. In what reg’t and company were you engaged ? 
A. Company “C,” 27th Lowa. 
5. Were you at any time stationed along the coast of the Gulf of 
Mexico; and, if so, when and where? 
A. Yes; we were camped on Dauphine Island in the spring of 
1865; I think in the month of March. 
6. How long were you on that island ? 
A. Not far from 2 weeks. 
4950 7. While on that island how were the troops supplied with 
water? s 
A. By digging holes in the ground; we generally, every man or 
company, supplied themselves by their own means of digging. 
8. How deep holes did they dig in the ground? 
A. From 1 to 3 feet. 
9. How far were these holes from the water in the Gulf? 
A. I don’t remember as to that, but I should think from 25 to 30 
rods. 
10. How was the water in these holes affected by the ebb and flow 
of the tide? 
A. We used to dig our wells in the evening with the expectation 
of finding plenty of water in the morning. 
11. When was the tide the highest—in the morning or in the 
evening ? 
A. I think it was in the morning. 
12. How was the water in the well when the tide was the highest— 
high or low? 
A. The water in the wells was the highest in the morning. 
13. How was the water in these wells as to being salt or 
fresh ? 
4951 A. The water was fresh. 
14. What was the character of the soilin which you dug these 
wells? 
A.. Sandy. 
15. How high wasthe surface of the sand where these wells were 
dug above the surface of the water at high tide in the Gulf? 
A. I hardly can tell, but it looked as though it was very near 
level; it was not over 2 or 3 feet. 


Direct rests. 
Cross waived. 


(Signed) C. H. WRIGHT. 


Subscribed and sworn to before me this — day of ——, 1880. 
[ SEAL. | (S’g’d) FRANK JENNINGS, 
Notary Public. 
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The defendants here give notice that they are through taking tes- 
timony at this place until further notice. 
March 30, 1880. 
(Signed) FRANK JENNINGS, 


Commissioner. 


4952 & 4953 On the 2nd day of April, 1880, the parties appear 

at the office of Lake and Harmon, Rickee, West and 
Eastman appearing for the complainants, and Lake and Harmon 
appearing for the def’t. 


Racuet KIMBALL, is produced, sworn, and examined on the part 
of the defendant, deposed as fol lows: 


4954 Int. 1. What is your name, age, residence, and occupation ? 
A. My name is Rachel Kimball; am 43 y’rs of age; re- 
side at Jesup, Buchanan Co., Iowa ; am a housewife. 

2. How was you employed in the winter of 1850 and 1861, and 
where did you reside ? 

A. Resided in Independence, and was one of the landladies in 
White’s Hotel. 

3. Who kept that hotel at that time ? 

A. Thomas Sherwood and Chas. T. Kimball (my husband). 

4. What time did Charles T. Kimball and Thomas Sherwood 
commence keeping that hotel ? 

A. I think it was in October, 1860. 

5. When did Mr. Kimball quit the hotel ? 

A. I think it was about the middle of April, A. D. 1861. 

6. Where did you live after he quit the hotel ? 

A. We moved into a private residence about 2 blocks from the 
hotel. 

7. At any time while you was in the hotel and before you moved 
out did you hear any conversation in regard to a new method of 

making a well ? 
4955 A. I did hear some talk of such a well. 
8. State what was said in regard to the way the well was 
made. 

A. I did not hear anything as to how the well was made. 

9. State what was said in regard to how they could make a well. 

A. I don’t remember of hearing anything said as to how it could 
be made. 

10. State what was said about it. 

A. It was aconversation I had with Mrs. Sherwood in the kitchen 
about putting a well in the cellar; she objected ; she said it was un- 
necessary; that that well was the best in town, and she did not want 
any better. 

11. How did they propose to make a well in the cellar; in what 
way did they propose to make it? 

A. I do not know. 


Direct rests. 
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4956 Cross-ex.: 

X Int.1. How do you fix the date when Mr. Kimball quit the hotel? 

A. I know from my second daughter, — was born about two 
wecks after we left the hotel, and that was May 5th, 1861. 

X 2. Have you any record of the birth of your daughter, or do 
you know of any that was made about that time? 

A. I have a record of my daughter’s birth, made since then. 

X 3. Please state when this record was made, who made it, what 
it is made in, and where that record is now. 

A. It was copied in the family Bible about 10 years ago; I gave 
the dates and my husband wrote them; the record is at our home, 
in Jesup. 

X 4. Did you give the date to your husband at that time from 
your recollection, or did you have other data ? 

A. Gave it from my recol lection. 

X 5. How long were you in the hotel as one of the landladies ? 

A. From Oct. to the middle of April; I am not positive when we 
moved in, but I know we moved out the middle of April. 

X 6. How long did you reside in the house to which you first 
moved after going out of the hotel? 

A. We went in in April and moved in July, the 2nd year; some- 

where about 15 months. 
A957 X 7. Were you on friendly terms with Mr. Sherwood 
during this time? 

A. I was; we all were. 

X 8. Where did you move to when you moved out of this 
house you hav just referred to and and how long did you remain 
in that place? 

A. We moved into the brick block, opposite White’s Hotel, known 
as the Brewer block ; lived there about 2 years. 

X 9. During the time you lived in these two places you have de- 
scribed did you visit frequently at the White Hotel ? 

A. We visited ; I don’t know how frequently, and were on freindly 
terms. ; 

X 10. Have you had any conversation recently with any one 
about this matter or matters to which your attention has been 
cailed to-day ? 

A. I have not, except I have been talking with my husband 
about it. 


Cross rests. 


Redirect: 


Int. 1. Was your second daughter born within 2 weeks after you 
moved out of the hotel, in the spring of 1861 ? 
A. About 2 weeks; I think it was 2 weeks from that time. 
4958 2. Was it not, then, after the middle of April that you 
moved out of the hotel ? 
A. It might have been some after, but I thought it was about the 


middle of April. 


__ 
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3. What name is this hotel now known by? 
A. Merchants’ Hotel. 
(S’g’d) R. N. KIMBALL. 


Subscribed and sworn to before me this 2nd day of April, 1880, 
by the above-named affiant. 
[ SEAL. ] (S’g’d) FRANK JENNINGS, 
Notary Public. 


4959 C. T. KIMBALL, being produced, sworn, and examined on 
the part of the defense, deposed as follows: : 

Int. 1. What is your name, age, residence, and occupation ? 

A. My name is C. T. Kimball; am 49 years of age; reside at 
Jesup, Buchanan Co., lowa; occupation, travelling agent. 

2. How long have you resided in Buchanan Co., lowa? 

A. About 20 years. 

3. Do you know Thomas Sherwood ? 

A. Yes, sir. 

4. Was you ever engaged in any business with him? If so, state 
when, where, and what the business was and how long you were 
together. | 

A. Iwas. I was in partnership with him keeping hotel, then 
known as White’s Hotel; was in business with him six months, in 
the years 1860 and 1861, at Independence, lowa. 

5. What time did you commence business with him and what 
time did you quit? . 

A. Some time in October, 1860, and sold out to him and left the 

hotel the last of April, 1861, and moved out of the house. 
4960 6. Look at the receipt here shown you—Defendant’s Ex- 

hibit “F”—and state whether that paper and signature is 
your handwriting. 

A. The writing of the receipt is not my handwriting; the signa- 
ture is. 

7. State, if you know, whose handwriting the receipt is made in. 

A. Thomas Sherwood wrote it in my presence and I signed it. 

8. For what was that receipt given ? 

A. It was the balance due me on the settlement of my interest in 
the hotel when he bought me. 

9. Was that receipt given the time it bears date—April 27th, 
1861? 

A. Yes, sir; it was given abont the last day I was there. 

10. About the time you left the hotel did you see or hear any- 

thing in regard to the method of making a well, which method 
4961 was new to you and attracted your attention by reason of its 
novelty ? 

A. Yes, sir. 

11. State what you heard and what you saw; give the matter in 
detail and as full as you can. 

A. A gentleman stopped there, a guest of the house, and stayed 
there two or three days early in the month of April—1861, the last 
day of March; in forming his acquaintance he told me he had an 
iron pipe that he could drive into the ground and fasten a pump to 
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it in a few minutes’ time and pump water; he took me down into 
the basement of the hotel and opened a wooden box ; in this box 
was sections of galvanized iron pipe, resembling gas pipe, in pieces 
about 3 feet long ; he showed me sharp points that he ama onto 
another piece and then told me the y would drive this into the 
ground and add on sections until they struck water; the next day 
or day after he wanted to show me what he could do; we put the 
box onto a team and went across the river and I went with him ; 
we went and got two horses and sledge or maule, I forgot which, and 

drove down several feet, fastening on more pipe so that he 
4962 had to get onto these horses or plank to drive the pipe down. 

I went back to the hotel before he had completed it; the next 
day I went over with him again and saw them pump water — an Iron 
pump, a pitcher-mouthed pump, and saw them pump water out e 
the well; this well was made on the south side of Main street nea 
the N. E. cor. of what is now the property owned by Stout, the 
Woodward place, either on that lot or in the street east of that block ; 
the gentleman stayed there two or three days and then went West. 
I have not seen him since that | know of. 

12. What buildings or improvements were on this block now oc- 
cupied by Z. Stout at the time this well —? 

A. 1 don’t think there were any buildings on the block nor any 
improvements. 

13. What buildings or improvements were on the block east of 
the one where Z. Stout now lives at the time this well was made ? 

A. Nothing very near. I think Tom Tyson’s house was there; 
nothing on the block east of Stout’s block. 

14. Have you any date by which you tix the time when this man 
put down that well?  Imf so, state what it is. 

A. It was the last days of my keeping the hotel. 

15. Have you ever been in company with Thomas Sherwood since 
that time in business? 
A. No, sir. 
4963 16. Was you ever engaged in any business in partnership 
with him before that time? 
A. No, sir. 

7. Did you ever keep the hotel then known as White’s Hotel at 
any time other than when you were in partnership with Thomas 
Sherwood ? 

A, No, sir. 

18. Did you ever live in that hotel at any other time than when 
you were in partnership with Thomas Sherwood ? 

A. I boarded there 2 or 3 days once with my family. 

19. When was it that you boarded there with your family with 
reference to when you kept the hotel ? 

A. It was 6 or 7 years after I kept the house. 

—. Who kept the hotel at the time you boarded there ? 
A. Burr Bros.; it was then called the Burr House. 

21. What name is that hotel now known by? 

A. Merchants’ Hotel. 
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22. When this man commenced making his well on the west side 
of the river, state what he did first in regard to the matter. 

A. He drove down a blunt piece of iron foot and a half long or 2 
feet, and then fastened another piece to it and drove down. 

23. State whether there was any digging done before he com- 

menced driving. 
4964 A. No. 
24. When the well was completed was there any hole in the 

ground outside the pipe he had driven in? 

A. No,sir; I think not. 

25. How high was the top of the pump above the ground as you 
saw it the next day, as you say he made it? 

A. Three or 4 feet high. 

26. What was the size of the pipe that he used ? 

A. An inch and a half or 2 inches, as near as I can recollect. 


Adjourned until 1.80 p. m. 
: 140 P.M. 

Met. All parties present. 

27. How deep into the ground was this pipe driven ? 

A. I don’t know. 

28. Did you pump water at the well? If so, state how many 
times you pumped there. 

A. I pumped water the next day or the day after; never remem- 
ber of pumping but once. 

29. Did you see others pump there? If so, how many times? 

A. I can’t cite to any particular time when I saw any one pumping. 

30. How was the water as to being plentiful when you 

pumped ? 
4965 A. There was enough. I did not pump much—enough to 
satisfy my curiosity about the well. 

31. Did you know of any other well being put down near this 
same place that was similar to this well that you have described ? 

A. Yes, sir. ! 

32. Did vou see the other well made there? 

A. No, sir. 

33. When was it that you saw this other well? 

A. Two or three years after this. 

34. What kind of a looking well was that one? 

A. It had the appearance of being a drive well, with an iron cis- 
tern pump attached. : 

35. How far was this 2d pump put down from where the first one 
was put down? 

A. Sor 10 rods east, I should say. 

36. At the time this 2d well was put down was there any building 
on the block east of the block where Stout now lives? 

A. I think there was. 

37. Whereabouts was this building? 

A. On the 8. E. cor. of the block. 

38. Was that house there when the first well was put down that 


you have described ? 
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A. I think not. 
39. How long did this first well remain there? 
4966 A. I don’t remember; don’t remember when it was taken 


up. 
Direct rests. 


4967 Cross-examination : 


X Int. 1. What business did you engage in after you sold out to 
Sherwood ? 

A. The next season I manufactured and sold brooms. 
2. What other business was you engaged in at the same time? 
No business that season that I know of. 
3. Who was engaged with you in the broom business ? 
. John Alvord. 
4. Where is he now? 
I don’t know. 

X 5. What business did you next engage in and who was with 
you, if anybody? 

A. I did not do anything much the next year or two. 

X 6. What vears were these you were not doing much of any- 
thing ? 

A. 1862 and °3, I guess. 

X 7. Where were you during these years 62 and ’3? 

A. At Independence. 

X 8. Did you not de any business, trading of any sort, during these 
years? 

A. | kept livery stable awhile during that time. 

X 9% Who with? 

A. With Joseph Sullivan and Henry Edgecomb). 

X10. What part of this ime was you in the livery business? 

A, About six months with Joseph Sullivan and 4 months with 
Henry Edgecomb, 

XN 11, When did vou commence with Sallivan ? 
LOGS —. The winter of 1862; I think the fore part of the winter. 
XN 12. When did you commence with Henry Edgecomb? 

A. In the fall of 18602. 

XN 13. Were you in the habit of going to the hotels frequently 
during the falls of 1861 and ‘62? 

A. Yes, sir. 

X 14. Frequently around the White Hotel in particular, were 
you not? 

A. Montour and White House, both. 

X 15. What did you next engage in? Give the date and com- 
mencement. 

A. I sold the right of broadcast seeder and cultivator; sold it at 
intervals for some years. 

X 16. Was you engaged in any other business at that time or 
selling any other patent right ? 

A. Sold a riding plow. 

X 17. Anything else in the same period ? 
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A. No, sir. 

X 18. Was there any one connected with you in this business ; 
and, if so, who? 

A. Yes, sir; Charlie Hoyt, Allen Few, J.C. Jones, Charles Blon- 
din, William G. Cummins, W. H. Godfrey, Kendrick, Thomas H. 
Tyson, Furbush, Webster, Cone. 

X 19. In what manner were these parties connected with you in 
the business? Explain fully. 

A. Working with them and dividing our earnings. 

X 20. What was the next regular business you engaged in, and 


when? 
4969 A. In 1873; went as contracting agent for W. W. Cole’s 
circus. 


X 21. How long was you engaged in that occupation ? 

A. One season. 

X 22. What did you next engage in? 

A. General agent of Burr Robbins’ circus in 1874; was with them 
4 years. 

X 23. State what you were engaged in since that time and what 
you are now engaged in. 

A. General agent for the New York circus. 

X 24. When was your attention first called to this well after this 
party who you say first showed it to you left? 

A. I don’t know that I have ever had my attention called to this 
particular well. : 

X 25. Then am I to understand you to now state that your at- 
tention has not been called to the well where vou have located it 
nor to the circumstances connected with it, to which you have re- 
ferred in your direct examination, since the spring of 1861 until 
to-day ? 

A. I recited the circumstances of this well being put down a year 
ago this last winter to Thomas Sherwood, in Jesup, asking hin if 
he remembered the man who stayed with us at the hotel when we 
kept the house at Independence. 

X 20. Is that the only time you have referred to the matter with 
others who have been approached on this subject since 1861 until 

to-day ? 
4970 A. No, sir; from a year ago last winter up to now, I have 
been. 

X 27. State who you have conversed with, the times, and what 
was said on the subject of these wells in question. 

A. I have recited the circumstances of this well being put down 
while I was at the hotel to many of the early settlers of Independ- 
ence. 

X 28. State who you have had any particular or extended con- 
versation with on this subject during the period named. 

A. Dr. Warne, T. H. Tyson, Thos. Sherwood, Col. Lake, A. F. 
Williams, all that I now remember of. 

X 29. Do you know the def’t in this suit, Geo. Hovy ? 

A. No, sir; I have seen him for the past years. 
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X 30. Have you had any conversations with any of the Hoveys on 
this question ? 

A. No, sir; never spoke with them about it. 

X 31. Describe this man whom you say first showed this box con- 
taining the pipe. 

A. I don’t know as I can; I remember him as being a good talker 
and a gentlemanly-appearing man; that is the only description I 
can give of him. 

X 32. Who was present when this contents of the box was shown 
to you? 
A. I think John Fargo, but am not positive—at the house. 
4971 X 33. What part of the house was this box in when it was 

shown you? 

A. In the office. 

X 34. Was it ever shown you in tlie cellar? 

A. Yes, sir; I think we put it in the cellarin the basement under 
the office room, then used as an office, formerly a saloon. 

X 35. Did this man then claim at any time that he had a patent 
on this well or any part of it. 

A. I don’t remember of his saying anything about a patent on it. 

X 36. How many parties were there here connected with this 
well; was there more than one ? 

A. There was this one stopped there; I know of no others; there 
might have been others. 

X 37. Where did this man come from ? 

A. I think from the State of New York; I have that impres- 
sion. 

X 38. Where did he go to when he left here or where did he say 
he was going ? 

A. I think he went West, but don’t know. 

X 39. Who was present when you were over at the ground where 
the driving was done? 

A. I think John Fargo ; Tyson, Trexler, I think, were there ; sev- 

eral others, but I can’t recite their names now. 
4972 X 40. Where did Mr. Tyson live at that time? 
A. He lived east of the well ; not in the same block. 

X 41. Did he live in an old house or a new ove? 

A. Well, I will say old, because I think he built onto it after- 
wards on the same ground ; I am not positive. 

X 42. Where did Mr. Trexler live at that time? 

A. On the north side of Main St. 

X 43. Was there any blacksmith shop north, across Main St., at 
that time? 

A. Not at that time; one afterwards built there. 

X 44. How long afterwards was it that this blacksmith shop was 
built? 

A. I would say a year or two after that time, as near as I can re- 
member. 

X 45. Was there any building on the corner of the block, directly 
south of the Woodward block? I mean the corner nearest the 
well, 


A 


a} 


j . 


a} 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 1839 


A. Yes, sir; there was. 

X 46. Who lived in it at that time? 

A. I think Sanford Clark ; | am not positive ; it might have been 
some other Clark. 

X 47. How came you to take an interest in this well at that time 
sufficient to watch its construction ? 

A. It was a novelty to me to hear a man say that he could drive 
a pipe into the ground and get water, and as a curiosity seeker I 
wanted to see it done. 

X 48. Had you been in the patent-right business at that time or 


- connected with any patent right? 


A. No, sir. 
4973 X 49. Did this man offer to sell you this well or the right 
to use it? 

A. J don’t think he did. 

X 50. What did he state to be his object in putting this well 
down ? 

A. My impression is that it was an experiment with him. He 
wanted to introduce it and show what he could do, and asked me 
many questions about the soil and rock, &e. 

X 51. What did he say to you about the soil and rock? 

A. He said he could get water where there was no rock to con- 
tend with. 

X 52. Did the putting down of this well at that time create con- 
siderable excitement and attract the attention of most of your people 
here at that time? 

A. There were several on the ground the morning I was there. 
I don’t know what excitement there was afterwards. 

X 53. Was there anything said in the newspapers at that time 
about this novelty or well ? 

A. I don’t know; I don’t remember of seeing anything. 

X 54. The time you went over to put this well down with the 
man did you see him start the tube into the ground ? 

A. Yes, sir. 
4974 X 55. Explain or describe particularly the point to this 
tube. 

A. I would think it a round piece of gas pipe, 20 inches or 2 feet 
long, solid blunt point, with the pipe perforated with holes up about 
12 or 15 inches, but not up to the joint; holes about as large asa 
telegraph wire or the sixteenth of an inch. 

X 56. Was this tube attached to the pipe that was left in the well 
to form the well? 

A. I think it was screwed on. 

X 57. Was theend of this point open; did it have a wooden plug 
in it, or was it a solid iron end ? 

A. Solid, blunt, iron end, I should think. 

X 58. How many pumps did he have in this box he showed you? 

A. Don’t remember of seeing any; don’t know where he got his 
prubnip. 

X 59. How large a box was this—how long, how broad, and how 
high ? 
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A. 3 or 4 feet long, 8 or 10 inches high, 15 or 20 inches wide. 
X 60. Was this pipe that was exhibited to you plain gas pipe? 
A. Yes, sir; block-iron pipe. 
X 61. Was there any establishments in Independence that kept 
pumps similar to the one you saw in this tube? 
A. I don’t know. 
4975 X 62. Were you subpeenaed here to give testimony in this 
case, and did you come in pursuance of a subpoena regularly 
served ? 
A, No, sir 
X 6. What induced vou to come at this time, and at whose in- 
stance did vou come? 
A. Cal. Lake wrote te me onee, wanted I should come 
\ G4 Where were you when you received his letter? 
A. The letter was written to Jesup, lowa; my wife forwarded to 
me at Lexington, Kentucky. 
X65. When did you receive the letter? 
A. Ll ree’d two letters—one, | think, in Sept. or Oct., 1879, and 
another in January, 1880. 
X 66. Is that all the communication you have had with reference 
to your coming here to testify? 
A. I received a dispatch at Jesup, on M’ch 3lst, to come here 
April Ist, 1880, from Col. Lake. 
X 67. Have you now stated all that has occurred with reference 
to your coming here to testify in this case ? 
A. I think I| have. 
X 68. Are you interested in the result of this suit? 
A. No, sir. 
X 69. How did you happen to come, then, without being subpe- 
naed ? 
A. I think he said it would be less expense for me to come down 
than it would be for him tocome up, and he would pay my expense ; 
that there was a notary here to take the evidence. 
4976 X 70. Was this information conveyed to you in a telegram 
or in a letter? 
A. In a letter. 
X 71. Do I understand your expenses were to be paid from Lex- 
ington, Kentucky, here? 
A. No, sir. 
X 72. Where from ? 
A. Jesup, Buchanan Co., Lowa. 
X 73. State now, if you please, the exact date or as near as you 
can when this well was put down. 
A, Some time in the month of March or April, 1861. 
X 74. You are able to swear positively that that is the date? 
A. Tam quite positive it was in March or April. 
X 75. Is it not possible that you are mistaken and that this well 
was put down in the fall of 1861 or in the spring of 1862? 
A. Iam sure it was in the spring of 1861—March or April. 
X 76. Have you not stated to-day in Independence, in conversa- 
tion with T. H. Tyson or others, that this was put down as late 
as 1862? 
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A. Made no such statement to any one. 

X 77. Have you not made a statement in Jesup since your return 
home that you thought the well was put down in 1863; that you 

Were positive it was after the fall of 1861? 
49763 & 4977 A. have not. 
X 78. Have you made that statement within the 
last 5 years anywhere ? 

A, Never. tam speaking of this well in particular. 

X 79 Is vour recollection of the date and circumstances connected 
with this well better now than it was a year ago? 

A, Tt may be better now than it was a vear ago. 

X SO. Explaim, if vou please 

A, Tam reminded by circumstances which happened at or near 
that time of late which makes me more positive as to dates. 

X Sl. 1 now ask you if that is your signature (paper here shown 
witness). 

A. That is my signature. 

X $2. Did you not, then, on the 24th day of May, 1879, subseribe 
and swear to an affidavit In which you state that the well in ques- 
tion you saw, you think, in the summer of 1863; that you are posi- 
tive it was after the fall of 1861? 

A. I will answer that by saying the well referred to in the affi- 
davit was the well which stood on Presbyterian church ground 
in 1863 or 1864, and is not the well I have testified to as being put 

down in 1861. 
4978 X 83. Then you state, do you, after reading this affidavit 
and refreshing your memory therefrom, that the same refers 
to a well put down at a later date at the Presbyterian church? 

A. I don’t need any refreshing of memory about it; I say this 
affidavit refers to a well put down at a later date near the Presby- 
terian church. 

X 84. When was this well put down near the Presbyterian 
church ? 

A. I don’t know when it was put down; I pumped water from it; 
I should say it was in 1863 or ’64, or might have been ’65; I can’t 
say; I did not see it put down. 

X 85. At the time this affidavit was taken did you not relate to J. 
Q. Royce and others the circumstances of the stranger coming here 
— the tube, pump, and other matters connected with the putting 
down of the well substantially as you have described and related the 
same in your testimony to-day? 

A. Ipresume I did. 

X 86. Will you explain, then, why you now state that this affida- 
vit referred to the well put down at the Presbyterian church later? 

A. This well at the Presbyterian church was the well enquired of 

me when I gave that affidavit by its location. 
4976 X 87. You say you did not see that well made. Did you 
ever hear how it was made ? 

A. No, sir. 

X 88. You did know, then, that the well on the corner was made 
by driving down an iron tube and screwing on the top of said tube 

231—16 
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an iron pitcher pump, but you did not know anything about how 
the other was made. Is that the fact” 

A. I saw one well partly made and did not see any portion of the 
other made. I don’t know how they made the 2d well. 

X 89. Was this 2d well a great curiosity at the time it was put 
down, and did it attract the attention of the community the same as 
the Ist well did? 

A. I did not see it put down. 

X 90. You say the well your attention was called to at the time 
you made this affidavit was the well at the Presbyterian church, 
some 5 or 6 rods east of where you say the Ist well was put down. 
If that be true, how came you to locate it on the N. W. cor. of the 
N. W. lot of that block ? 

A. There is where the well stood. 

X 91. There is where what well stood ? 

A. The well deseribed in the aflidavit. 

X 92. Then it is a fact, is it, that Mr. Rovce and the parties pres- 

ent, who directed your attention to a well, asked you to make 
4980 an affidavit in reference to a well put down in 1863, ‘4, or 
perhaps 1865, near the Presbyterian church ? 

A. Yes, sir. 

X 93. Did you tell them you did not see the well put down ? 

A. Don’t think they asked me the question. 

X 94. How came you to state, then, that it was an iron tube driven 
into the ground and a piteher pump on it? 

A. I saw a portion of the pipe sticking out of the ground and saw 

a pitcher pump. 
4981 X 95. Where did you first see a pitcher pump ? 
A. I don’t know. 

X 96. Did you observe a patent stamp on either pump on the Ist 
or 2nd well? 

A. No, sir. 

X 97. How did you know it was a pitcher pump, then, on either 
of them ? 

A. They were what I have heard called a pitcher pump. 

A. 98. Did this stranger call the one he had a pitcher pump? 

A. Don’t know that he gave it any name. 

X 99. What kind of a season was it that this well was put down— 
wet or dry? 

A. There was no snow on the ground at this time; the summer 
following the spring was not remarkably wet or dry. 

X 100. Have you any distinct recollection as to that matter ? 

A. Yes, sir. 

X 101. What data? 

A. I drove to McGregor several times during the summer and had 
fine roads. 

X 102. What did you drive to McGregor several times for ? 

A. To market my brooms. 
4982 X 105. Was this the summer following the spring in which 
you saw this first well put down ? 

A. Yes, sir. 
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X 104. Who did you sell vour brooms to ? 

A. I sold 30 doz. to Homer & Co., of McGregor—traded for groceries. 
I retailed on the road to and from. 

X 105. Did you sell any lot to any other house in McGregor? 

A. No; | think not. 

X 106. How high were these horses or trussels or boards to stand 
on that you have described in your direct examination on which 
the parties stood to drive the tube to the first well ? 

A. I should think three or four feet high. There were two 
horses. 

X 107. Did you not state in your direct examination that they 
were 7 or 8 feet high? 

A. No, sir. 

X. 108. About how much time have you spent in Buchanan Co. 
the last 18 months? 

A. About 8 months. 

X 109. During that time have you not heard a good deal of talk 
about this suit? 

A. Yes, sir. 
4983 X 110. Have you not heard and understood that it was 
necessary to establish the putting down of this well in 1861 
in order to succeed in this suit and beat Green’s patent? 

A. No, sir. 

X 111. You were aware of meetings being held and vigorous 
efforts made to prevent the collection of royalties on Green’s patent, 
are you not? 

A. I have heard so; I don’t know anything about it. 

X 112. To refresh your recollection, I now ask you if you don’t 
remember being sent for at the time this stranger came here with 
this appliance to come over to the hotel from where you Hived and 
look at something a stranger had there to exhibit to you? 

A. No, sir. 

X 113. Will you swear positively, now, that is not the fact? 

A. I will. 

X 114. When this stranger left did he take this pump and tube 
away with him? 

A. I think not; [saw it standing there long afterwards. 
4984 X 115. How long did it remain there? 

A. I know it remained there until Oct., 1861; we watered 
our horses there. 

“ 116. How do you fix the date in Oct.’ 

By going by there with a team. 

x 117. Did you not go by before and after October? 

A. Don’t think I did drive by there very promcraeB 

X 118. Who took the we up when it was removed ? 

A. Don’t know. 

X 119. Did not this stranger offer to sell you territory at the time 
he was explaining this matter to you? 

A. I think not. 

X 120. Did you hear him try to sell it to any one or the right to 


use it? 
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A. No, sir. 

X 121. Did you see 'T. H. Tyson at work helping to put down this 
well at the time it was made? 

A. He was there; I don’t remember of bis working very much. 

X 122. How many times was there a tube driven in the ground 
before they made a well? 

A. Don’t know; did not see the well completed. 
4985 X 123. Was the well completed in one day? 
A. Yes, sir. 

X 124. Did this party show you any drawing or document in con- 
nection with this well ? 

A. No, sir; I think not. 

X 125. State now, as near as you can, the language employed by 
this stranger when he exhibited to you what he had to show ? 

A. That he had a pipe that he could drive into the ground and 
make a well. I doubted it, and he wanted that I should go and see 
it drove, and I went. 

X 126. Did he say it to you or impress you with the idea that this 
new kind of a well was his own invention? 

A. I don’t remember that he said anything about it. 

X 127. Then he left this town without taking the tube with him 
and without making any arrangements either to sell it or take care 
of it, either with you or any one else. 

A. He left nothing with me or any one I know of; I saw what I 

supposed to be the same pump after he left. 
4986 X 128. Who put down the 2nd well? 
A. I don’t know. 

X 129. Have you ever heard of the Hovey wells? 

A. I have heard of them. 

X 130. Have you not heard that this last well you referred to 
was put down by Hovey or Hovey bros. ? 

A. No, sir; 1 don’t know who put it down. 

X 131. Were you ever engaged in the well business ? 

A. No, sir. 

X 132. Did you ever see a drive well made except this first one ? 

A. No, sir; never. 

X 135. Did you ever see a well made by boring or drilling or one 
made in that way ? 

A. I have seen them boring and drilling for wells. 

X 154. When did you ever see them boring? And state, if you 
know, who was boring. 

A. Thompson and Killogg, boring for James Laird at Jesup ? 

X 155. Did that well differ from the driven well you saw put 
down, in its appearance, after it was made ? 

A. Yes, sir. 
4987 X 136. When you first quit the livery business who did you 
sell to? 

A. Henry Edycomb. 

X.137. Did you keep a book of account- transacted by your firm ? 

A. Yes, sir. 

X 138. What become of it when you sold out ? 
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A. I think Sullivan took it—Joseph Sullivan. 
X 139. Do you know where the books, or book, are now, or can you 
give any information respecting them ? 
A. Sullivan may have them. 
X 140. Whom did you sell out to the 2nd time? 
A. To Henry Edycomb. 
141. Did that firm keep books of account? 
A. Yes, sir. 
X 142. State what become of them as near as you can. 
A. I think they were burned up in the fire. 


~ 


Adjourned until 7.30 p. m. 


4988 Met pursuant to adjournment. 
All parties present. 


X 143. When did you manufacture brooms? Give the date of your 
commencing and when you quit that business. 

A. On the ground south of White’s Hotel, in the building on the 
opposite side of the street. 

X 144. Did you own the ground or did you rent it; if you rented 
it who did you rent it of? 

A. I rented it of a Mr. Coon. 

X 145. For how long a time did you rent this ground or place; 
did you have a written lease ; and, if so, what became of it? 

A. No definite length of time; I had no lease of it. 

X 146. Did you keep a book account of the business transacted 
during the time you were in the broom business? 

A. I don’t think I did, more than a pocket memorandum. 

X 147. When did you commence and when did you quit the 
broom business ? 

A. I bought a chattle mortgage of A. J. Boulay (Bowley) during 
the winter and closed up the sale of the brooms during the summer 

of 1861. 
4989 X 148. Who gave this chatt/e mortgage and who was the 
mortgagee ? | 

A. Coon and Alcord gave the mortgage, payable to Bouley, or 
Bowley, and Kinsly or a J. Bouley, or Bowley; I won’t say which. 

X 149. About what time was this mortgage given? Give the 
date as near as you can. 

A. I can’t say. 

X 150. State as near as you can when the mortgage was due? 

A. The mortgage was past due when I bought it; I bought it in 
the winter of 1861, after the first of January, 1861. 

X 151. Have you any books in which original entries of your 
business transactions were made during the years 1860, ’61, ’62, & 
63? 

A. My house burned with all its contents and papers, and have 
no papers or books for those years. 

X 152. Give the date of the burning of your house and books and 
give its location. 
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A. Its location was on Main St., on the north side of Main St., 

the last house next to the river, on the east end of the bridge; I 
think it was in 1867, but am not positive. 

4990 X 153. What information have you obtained respecting 
this action prior to your being sworn as a witness this day? 

A. None. 

X 154. Did you not know there was a suit pending against Hovey 
for infringing Green’s patent ? 

A. No, sir. 
4991 X 155. What information have you obtained as to what 
defendant or his counsel wanted to prove by the well you first 
located? State fully. 

A. None that I know of. 

X 156. Did you not have a conversation with Col, Lake this morn- 
ing in reference to what you wuld swear to about this well and the 
dates and other matters to which you have testified ? 

A. No, sir. 

X 157. Did you have no conversation about the matter at all? 

A. Yes, sir. 

X 158. State fully what that conversation was. 

A. As to the date of my meving out of the hotel. 

X 159. You were asked to state fully; will you now do so? 

A. I don’t think of anything more than as tothe date I moved 
out of the hotel. 

X 160. What vear was the Presbyterian chureh built that is now 
on block 3, on the west side of the river? 

A. I think in the year 1806 or ’7; am not positive. 

X 161. How long before this church was built was it that the 2d 

well you refer te was put down? 
4992 A. Put down before commencing to build the church. 
X 162. Then it was put down the same year the church 
was built? 

A. The same year they commenced to build it; I don’t think it 
was built in one year. 

X 163. What time in the year was the well put down ? 

A. I don’t know. 

X 164. What is vour best recollection ? 

A. I have no knowledge of the putting down of that well: 

X 165. What time of the year was it that you first saw it? 

A. I think the forepart of the summer. 

X 166. How long was it after they commenced the formation of 
the church before it was occupied? Give your best recollection. 

A. Lam not able to say. 

X 167. What is vour best recollection ? 

A. IT was away from home the great portion of the time; | 
can tsay; tt was more than one and less than two years, 

X 168, Is the well you first saw driven more strongly tmpressed 
upon your mind than the first steam engine you saw ? 

A. I think so: ves, sir. 

XN 169. Is it more strongly hapressed upon your mind than the 
burning of your residence to which you have referred ? 
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A. No, sir. 
X 170. What month was your house burned down ? 
4995 A. I think in February, 1867. 
X 171. Are vou as positive of these dates as you are of the 
dates in which you have located that well ? 
A. No, sir. 


Cross rests. 


Redirect: 


Int. 1. Has not your mind been called to the facts and circum- 
stances surrounding this first well by the statement you have made 
to others in regard to it, and the affidavit you made for J. Q. Royee 
that has been shown you, and is not your memory refreshed by 
these things so that it is more plain to you than those matters that 
you have not thought of for some time ? 

A. I think not. 

2. Was your memory as good in regard to this first well when you 
related it to Sherwood as it is now ? 

A. Yes, sir. 

3. When you talked te Col. Lake about it did he suggest any- 
thing to vou, or did he merely ask you to state what you recollected 

about it? 
494 A. He asked me what I knew about —. He made nosug- 
gestions. I told him what [ knew about it. 


Adjourned until April the 3d, A. D. 1880, at 8.50 a. m. 


APRIL 3p. 


Met pursuant to adjournment. 
All parties present. 


R. D. 4. You stated in your cross-examination that there were two 
wells made in a similar manner or having a similar appearance put 
down, one in 1861 and the other in 1863 or ’4. Now, where was the 
2d well put down? Describe the place as near as you can. 

A. The 2d well, I should think, was 8 or 10 rods east of the well 
that was put down in 186). 

5. Do you know of any other wells being put down in that block 
similar to these you have described ? 

A. There was a 3d well on the ground on the N. W. cor. of the 
Presbyterian churel lot. 

6. Now, when was this 3d well put down? 

A. During the building of the Aan aah church. 

7. To which one of these wells did you have reference to in the 
affidavit that has been shown you by the counsel for the com- 

plainants? 
4999 A. To the 2d well; well located S or 10 rods east of the 
well put down in 1861, 

R. D.S. Qn what part of the block on which the Presbyterian 
church now stands was this 2d well ? 

A. It was on the N. W. cor. of the block. 
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9. How large is the block on which the Presbyterian church 
stands ? 

A. I can’t say. 

10. Wast the Ist well in the street west of that block ? 

A. It was in the street or on the N. E. cor. of the block west of the 
Presbyterian church, as oceupied by Z. Stout, now known as Wooa- 
ward block. 

11. At the time you made this affidavit that complainant showed 
you who was present and asked you to sign said affidavit ? 

A. John Q. Royee. 

12. State what was said to Royce about this Ist well and what he 
said in regard to that well and for what purpose he wanted the 

aftidavit ; state fuily. 
ANG A. He questioned me as to putting down this well in 1861, 
and then said he would like my affidavit of this well put 
down later, as it might help in the suit, as it might confound the two 
wells, and wanted it for that purpose. That he did not care for my 
aflidavit for the well put down in 1861 if I was positive of the well 
being made in 1861, which I told him I was. 

R. D. 13. Who wrote the aflidavit shown you by complainants’ 
counsel ? 

A. John Q. Royee. 

14. Did he avoid in that affidavit any allusion to the well put 
down in 1861? 

A. He drew up and destroyed one affidavit which I would not 
sign, as it described the Ist well with dates of the 2d well, 1863 or ’4. 
Afterwards drew this up, as it might help him in this suit. 

15. Who did he say got him to come to you for this affidavit ? 

A. The att’ys in the case. 

16. Did the lstand 2d wells that you havespoken about have 
4997 a similar appearance? 
A. Yes, sir. 

R. D. 17. What kind of pumps were on them ? 

A. I think those iron cistern pumps were on all of them. 

18. On cross-exainination you have been asked about the corre- 
spondence between the counsel for the defendant and yourself. Now 
state whether you was intending to come to Jesup to visit your 
family this spring, and whether that correspondence related to any- 
thing more than the time you would be at Jesup? 

A. I intended to come home early in April for a few days, having 
a vacation of 2 weeks, and wrote if they required my evidence they 
must take it during my stay. The Col. wrote that they would try 
and take it the last days of March, and would like to take it then if 
they could. After being at home a day or two I dropped him a 
postal that I was there. 

19. You stated in your cross-examination that you thought John 
Fargo was present when the man showed you the tubing at the hotel 
in 1861. Do you now remember whether any one else was present; 
and, if so, who? 

A. I don’t remember any one else except John Fargo, and yet 
there might have been. 
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4998 R. D. 20. Do you remember anything about Tom Sherwood 
being there? 

A. I don’t remember. 

21. Had there been any work done on the street between the block 
now occupied by Z. Stout and the one on which the Presbyterian 
church now stands, at the time the first well was put down? 

A. No, sir. 

22. Was there any fence or other thing there to show where the 
line was between the blocks at that time? 

A. No, sir. 

25. Was there any fence or other thing to show where the line 
between the street and the blocks was at the time the 2d well was 
put down ? 


A. No. sir. 
Redirect rests. 
Reecross : 


Int. 1. Hiow was the 3d well made? 
A. I did not see it made. 
2. When was this well made? 

A. Made while building the Presbyterian church. 

4999 R. C.3. How far was it from the 2d well and what direction, 
and were they both in use at the same time? 

A. About 10 or 12 rods east at the cor. of the Presbyterian church. 
I don’t think the 2d well was in use then. 

4. Where were you and Royce at the time this affidavit was 
made? 
\. I think at M. R. Eastman’s office at Independence. 
. Was this affidavit read over to you.or did you read it over 

before signing it? 

5000 A. I read it over. 

6. I understood you to say that you did not see either the 
2d or 3d well made and don’t know how they were made; is that 
true? 

A. Yes, sir. 
(Signed) ns C. T. KIMBALL. 


1 Be: 


Subscribed and sworn to before me this 2nd day of April, 1880, 
by the above-named affiant. 
[ SEAL. | (S’g’d) FRANK JENNINGS, 
| Notary Public. 


5001 Testimony. 


In the Cireuit Court of the United States for the District of Lowa. 
: In Equity. 
Wa. D. AnprReEws, GeorGe ANDREWS, ef al. vs. GEorGE Hovey. 
On this 27th day of April, 1880, appeared before me, I. 8S. Struble, 
a notary public, at my officé, in Le Mars, Plymouth county, Iowa, 
Rickel, West & Eastman, solicitors for complainants, and Lake «& 
992.» 1G 
a am 
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Harmon, solicitors for defendant, and, waiving the time and notice 
of taking depositions, consent to proceed, at this time and place, to 
tuke the deposition of witnesses on the part of the defendant. 


Byron Mudge. 


Byron Munger, being produced, cautioned, and duly sworn by me 
to tell the truth, the whole truth, and nothing but the truth in the 
above-entitled cause, testified as follows: 


Int. 1. What is your name, age, residence, & occupation ? 

A. Byron Mudge; age, 52; residence, Le Mars, lowa ; occupation, 
book keeper. 

Int. 2. Llow long have you resided at Le Mars, lowa? 

A. Since May 6th, 1878. 

Int. 3. Where did you reside in 1867 and prior to that time? 
5002 A. In Cortland village, Cortland county, New York. 

Int. 4. Were you acquainted with Nelson W. Green; if so, 
when did your acquaintance commence and how long did it con- 
ea t 

I was; acquaintance commenced in 1859, [ think; have not 
fcr him since 1865. 

Int. 5. Where did Nelson W. Green reside during that time? 

A. He lived a little northwest of Cortland village on the road 
leading from Cortland village to Homer—on the plank road. 

Int. 6. Were you and said Green connected together in any capac- 
ity in raising soldiers as volunteers for the late war of 1861 to 1865? 

A. I was, with several others, voluntarily assisting N. W. Green 
in drilling men forthe 76th Regiment New York Voluntary Infantry, 
then being raised in that vicinity. 

Int. 7. Did said N. W. Green afterwards have any position in that 
regiment; if so, what position did he have? 

A. He did; was colonel of the regiment. 

Int. 8. What year and what months were you and Green engaged 
in drilling men at Cortland village for said 76th regiment? 

A. The year 1861 and in the months of September and October. 

Int. 9. What time did the 76th Regiment New York Voluntary In- 

funtry leave Cortland village for any other place? 

5003 A. In December, 1861. 

Witness then answers the interrogatory of complainants’ 
are as follows: 

These papers referred to are memoranda of previous testimony 
as Pb at Cortland village and also at Philadelphia, and are used 
simply for the purpose of ‘refreshing my memory and for no other 
purpose. 

Counsel for complainants asks the further question, viz: When 

was this memoranda of testimony taken at Cortland 

D004 procured, by whom was it procured, and from what is it 
taken? 

A. I am not able to give the exact time, but it was very soon after 

the testimony was taken, and what I have was copied by myself 
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from the minutes as recorded by my counsel, Arthur Holmes, in the 
interference case which was then pending. 

Counsel for complainant- asks the further question with reference 
to the memoranda taken from testimony at Philadelphia, viz: When 
was that memoranda procured, by whom, and from what was it 
taken ? 

A. I have not the date with me; the memorandum does not give 
the date, but was taken from the testimony as recorded by the com- 
missioner who took the testimony; the memoranda was taken by 
myself, 

Counsel for complainant- asks the further question: Whether the 
memoranda presented here is a copy of your testimony in full at 
Cortland & Philadelphia, or whether it is simply a synopsis or digest 
prepared by yourself. 

A. The testimony at Philadelphia, so far as I have it, is in full; 

I have not all of my testimony as taken at Cortland in full. 
005 Counsel for defendant now asks the witness: Were these 

memorandums made soon after the testimony was given, 
and state whether you then recollected what the evidence was, 
and are the memorandums correct ? 

A. They were made very soon after the testimony was given; I 
did recollect what the evidence was and believe the memoranda to 
be correct. 

Counsel for defendant asks further: Have these memo- 
5006 randa been in your possession ever since they were made? 
A. They have. 

Counsel for defendant asks further: Can you now, after refreshing 
your mind by the memoranda, remember the facts as they existed ? 

A. Perhaps the main facts I could. Dates and other items which 
may be deemed of importance in my present condition of body and 
mind I would not attempt to give; could not remember. I cannot 
depend upon my memory for these things, or I would not have 
brought the papers here. 

Int. 10. While you were drilling these men at Cortland village was 
anything said in regard to some method for getting water for the 
soldiers in the field? If so, state by whom such matter was first 
mentioned. 

A. There was. The matter was mentioned by Green. 

Int. 11. Were any experiments made to test whether water could 
be readily got from the earth ; if so, who made the experiments ? 

A. There were experiments made by myself. 

Int. 12. State, if you now remember, how many experiments you 
made while the regiment was yet at Cortland village, and where you 
made them. 

A.|I made seven experiments before the regiment left 

5007 camp—one on the premises of Green, one on my own prem- 

ises, One on the premises of Mr. ‘Tornsley, one on the prem- 

ises of R. Peck, one on the fair ground, one at Woodruff’s, one at 
Seymour's. 

Int. 13. For what purpose was this well made on the fair grounds ? 
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A. Asan experiment and to supply the person who furnished 
rations for the cooking department with water. 

Int. 14. State whether said well on the fair ground did supply 
water for cooking purposes for the regiment; if so, how long? 

A. So far as I know, it furnished water until the regiment went 
away, or as long as it was needed for the purposes of the regiment. 
To the best of my recollection now, it would be in the neighborhood 
of six weeks; could not state definitely. 

Int. 15. Who was the man that furnished rations to the regiment 
on the fair ground? 

A. J. A. Graham. 

Int. 16. Did you see this well in use after it was put down? If 
so, state about how frequently. 

A. I saw it a number of times; not every day, but frequently. 

Int. 17. State whether Nelson W. Green saw and knew of this well 
and of its use? 

A. He did. 
5008 Int. 18. Was anything said about taking tubes and pipes 
& pumps along with the regiment for the purpose of making 
that kind of a well when in the active service; if so, who made the 
statement? And state as nearly as you can what he said. 

A. There was a proposition made by N. W. Green, requesting me 
to experiment and prepare tools to take with the regiment for their 
use, and that he weuld see that transportation was furnished for the 
same, which last part was never fulfilled. 

Int. 19. State whether the tools, pipes, & pump was prepared and 
whether N. W. Green was notified of the fact; if so, state when, as 
near as you can, he was so notified. 

A. They were so prepared, and Green was notified, I should think, 
two or three weeks before the regiment left. 

Int. 20. State whether this well that was put down on the fair 
ground was known to many persons; if so, state, as nearly as you 
can, how publicly it was known. 

A. It was known by most, if not all — the regiment and by many 
people in the town. 

Int. 21. Did you ever hear N. W. Green speak of this well to any 

one? If so, state what he said about it. 
009 A. I heard N. W. Green several times call the attention of 
different persons to the well; don’t know that I can give the 
precise language he used, but it was in substance—it was a well that 
Mr. Mudge had put down & seemed very much pleased with it. 

Int. 22. State whether this was while the well was in use by Mr. 
Graham to furnish water for cooking for the regiment. 

A. It was. 

Int. 23. How was the water in this well at the fair grounds as to 
being abundant, and what was the quality ? 

A. There was abundance of it, and quality as good as wells in that 
vicinity, so far as [ know. 

Int. 24. How deep was this well ? 
A. To the best of my recollection, it was 9 or 10 feet. 
Int. 25. What kind of a pump did they use on it? 
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A. It was a cast-iron pump, known as a pitcher-spout cistern 
pump. 

Int. 26. Give the date, as nearly as you can, when this well was 
put down. 

A. Between the Ist & 15th of October, 1861. 

Int. 27. How long before that time was it that you made the first 
experiment that you have stated, about? 

A. It must have been 2 or 3 weeks; my recollection is that it 

would exceed 3 weeks. 
5010 Int. 28. Was Nelson W. Green present at any of the experi- 
ments you made in September or October or November, 
1861? 

A. Not to my knowledge, except during the first experiment on 
his own premises, and then for a few minutes only. 

Int. 29. Did any one report to said Green the fact of your making 
other experiments and the result of such experiment; if so, who 
made the report? And state, as nearly as you can, what was said. 

A. I am not able to state whether such reports were made to 
Green, but suppose they were made. I could not state, if made, 
who made them; the fact was known generally or largely through- 
out the village, and Green, with others, knew of the fact from con- 
versation he had held with different individuals. 

Int. 830. Did you at any time talk with said Green about these ex- 
periments before you put the well in on the fair ground ? 

A. I did. 

Int. 31. State what you said to him about the result of the experi- 

ments that you had made? 
5011 A. I said to him at different times that I was experiment- 
ing and felt sure I should make a success of it eventually. 

Int. 32. When you saw how the well worked that you put in on 
the fair ground did you consider the well a success? 

A. So far as that immediate locality was concerned, I did. 

Int. 33. What kind of soil did you go through to get water in 
making that well? 

A. The soil for some distance from the surface was not a very 
compact soil; farther down it was more solid and gravelly, and, I 
think, we passed through some shallow streaks of sand or sandy soil 
before finishing. 

Int. $4. What kind of soil did you find water in in making that 
well on the fair ground ? 

A. To the best of my recollection, it was gravelly soil. 

Int. 35. What was the object that you wished to obtain by these 
experiments ? 

A. The objects of the first experiment were to use the invention, 
if found practicable, in the army. 

Int. 36. For what purpose was it to be used in the army? 

A. To obtain water for the use of the men. 

Int. 37. Then, if this well on the fair ground furnished an abun- 
dance of water and of good quality, what did it lack of being a suc- 
cess as a well? 


. 
t 
‘'s 
i 


SI ee eater a etna ay aro 


1854 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


5012 A. The well was incomplete, as the arrangement of the pipe 
was comparatively imperfect for constructing a permanent 
well. 

Int. 38. Now, do I understand that the well itself was incomplete, 
or was it some of the apparatus with which you had made the well 
that was incomplete ? 

A. To a certain extent, both. 

Int. 39. Explain as fully as you can in what respect the well was 
incomplete; also in what the apparatus was defective. 

A. I consider the well incomplete from the fact that in that ex- 
periment the rod was not driven to the extent or bottom of the well 
from the surface ; the pipe was not prepared at the point as subse- 
quent experiments proved would adapt it to different soils. 

Int. 40. Now, you may state how that well was made. Describe 
all the matters as fully as you can. 

A. In making that well on the fair ground I used for the first few 
feet a metal tube perhaps 23 or 3 inches in diameter, possibly a little 
more than that; [ am not fully positive as to diameter. Inside of 

that tube I forced a rod down to or into the water, which I 
5013 withdrew, and inserted in its place a pipe prepared with a 

point, the pipe having holes drilled into it for the admission 
of the water for a few inches from the bottom, and the pump attached 
to the pipe. 

Int. 41. How far down did this metal-ie tube go that you say was 
2) or 3 inches or more in diameter? 

A. It may have been four feet from the surface. 

Int. 42. What was the size of the rod that you forced down inside 
of that tube? 

A. My remembrance is it Was an inch and a quarter. 

Int. 45. What was the size of the pipe to which the pump was at- 
tached that you put into the hole thus made? 

A. To the best of my recollection, it was what was called inch pipe. 

Int. 44. How far was it from the surface of the ground down to 
the surface of the water in this well ? 

A. My impression is it would be not less than § feet. 

Int. 45. When did you make a well that you considered a success- 
ful well of this kind? 

A. In 1862 I made what I considered a success—made several of 
them. 

Int. 46. State for whom you made the first one that you consid- 
ered a success, and describe how you made it. 

A. The first well which gave me satisfaction was put down 

5014 for J.C. Pomeroy. I used the same pipe that was prepared to 
take with the 76th regiment. In making that well, changing 

the point of the pipe a little, drilling a larger number of holes to admit 
the water, there was no other change made. I drove a rod most of 
the way, and after getting the pipe down, when I supposed it would 
make a permanent well or give me a sufficient depth of water, fear- 
ing that it might not prove deep enough, drove the pipe until I was 
satisfied that I would have an abundance of water—it may have 
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been driven two feet; I am not definite as to the exact distance—and 
attached a pump to the top of the pipe. 

Int. 47. State whether this well furnished water; if so, how was it 
as to being abundant, and what was the quality ? 

A. It furnished water in abundance to satisfy the family so far as 
I know, and of good quality. Inever heard any complaint from it. 

Int. 48. How long was this well in use ? 

A. I could not say. It was in use over two years that I know be- 
fore I left Cortland. | 

Int. 49. In what town, county, and State was this well made ? 

A. Cortlandville, Cortland Co., New York. 
5015 Int. 50. Where did Nelson W. Green live at that time, and 
how long do you know of his living there after that? 

A. He was living in Cortland, New York. I think he was living 
there when I went into the army, in 1864, but am not quite sure. 

Int. 51. Do you know of his living in Cortland village after you 
came out of the army ? 

A. I do not. 

Int. 52. About how many wells did you make or know of being 
made of this kind at and about Cortlandville after you made this 
one for J. C. Pomeroy and before you went into thearmy,in 1864? 

A. I have no memoranda here to give me the number that I my- 
self put down. I was experimenting considerably, putting down 
wells in my own town io. in the surrounding towns. 

Int. 53. During the years from 1861 to 1864 do you know of any 
other person putting down this kind of well at or about Cortland- 
ville, New York? If so, state who it was. 

A. Wells were put down of this kind by a man who was in my 
employ as a helper, James Suggett by name. 


The direct rests. 


5016 Cross-examination: 


Int. 1. What kind of wells do you refer to, Mr. Mudge, in your 
answer as to the number of wells you put down in your own town 
and the surrounding towns; what name have you for them? And 
describe particularly what peculiar principle is involved in the oper- 
ation of these wells different from the ordinary open or dug wells? 

A. The wells that I have described are known as the tube well or 
driven well; I do not claim to be a philosoper, nor to enter into a 
discussion of the principles involved. 

Cross-int. 2. Do you refuse to answer the question ? 

A. I have no answer to make to the question. 

Cross-int. 3. Do you mean to be understood that you cannot or 
will not answer the question ? 

A. I mean to be understood that I cannot enter into a discussion 
of it; my nervous condition is such that I am not able to do it. 

Cross-int. 4. Please state what peculiar nervous condition or the 
ailment is that renders it impossible or injurious to you to answer 
the question propounded ? 
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5017 & 5018 A. lam suffering from the effect of a wound re- 

ceived during the war, which has effected my whole ner- 
vous organization ; any unusual excitement unfits me for the time for 
business or control of my mind as formerly. 

Cross-int. 5. Does this affection affect your memory so that you 
‘annot enter into and explain the principles involved in the tube 
well that you have testified about as you understood it at the time 
you put down those wells ? 

A. I donot think it is prudent for me to attempt any explana- 
tion, even if | were able to do it, under the circumstances. 

Cross-int. 6. Will the answering Cross-Q. No. 1, in your opinion, 
effect you unfavorably or more unfavorably than the questions 
which have been propounded to you in the direct examination ? 

A. I think it would, for the reason that on my direct examina- 
tion I had memorandum to refer to. 

Cross-int. 7. Then it is a fact, is it, that without the memorandum 
referred to you could not have answered the questions propounded 
to you on your direct examination ? 

A. I might have answered the questions without the memoran- 

dum, but prefer not to take the risks as to consequences. 
5019 Cross-interrogatory No. 1 is now, by the commissioner, 
read to the witness and his answer called for. 

A. | have no answer to make to the latter part of the question 
further than has already been made. 

Cross-int. 8. Are you familiar with the principles involved in a_ 
driven well? 

A. I think I am. 

Cross-int. 9. Please state fully what particular principle is in- 
volved in a driven well. 

A. I have given my reasons, in answer to questions previously 
propounded, for not going into detail. 

Cross-int. 10. And do you refuse to answer tlie last question ? 

A. I do, for the same reasons. 
5020 Cross-int. 11. At the time you, with several others, were 
voluntarily assisting N. W. Green in drilling men for the 76th 
regiment what position did you occupy in the regiment, if any ? 

A. I was, as any other citizen, as far as any connection with the 
regiment is concerned, acting as a drill sergeant in getting the men 
into practic-, and occasionally assisting the adjutant in writing. 

_ Cross-int. 12. Under whose general orders did you act when you 
had anything to do with the regiment? 

A. Green was in command of the regiment, but I was not under 
his or any other orders; was not acting under any other orders ; 
was free to come and go as I chose and when J chose. I was only 
acting when requested. 

Cross-int. 13. In whatever you did in connection with this regi- 
ment did you not feel bound to obey the orders of Col. Green while 
you were so acting? 

A. As I would if I were acting at the request of any other per- 
son I, should fee] bound to carry out his request as far as I could. 
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Cross-int. 14. Did you not go to him for orders at any time while 
preparing this regiment for the army, and did you not receive 
orders from him and execute them ? 

A. I never went to him for orders; if a request be considered an 
order I received orders from him. 

Cross-int. 15. Were these several others who were assisting 
5021 voluntarily in drilling and yourself governed by his general 

directions ? 

A. Some of those who were drilling were connected with 
the regiment. As to those who were volunt: irily assisting I can only 
speak for myself. 

Cross-int. 16. Did you recognize Col. Green as your superior officer 
and treat him as such while you were acting with or for the regiment 
in any manner, so far as the discipline of the corps was concerned? 

A. I recognized Green as col. of the regiment, and treated him re- 
spectfully as such. 

Cross-int. 17. Were you acting under the orders or request of Col. 
Green at the time you made the first experiment at his house ? 

A. When Col. Green requested me to experiment he simply sug- 
gested that on his ground would be a goud place to do so and I went 
there accordingly. 

Cross-int. 18. Were you acting under the order or request of Col. 
Green at the time you made the first experiment at his house? 

A. I was under no orders ; was not on a request, but simply on a 
suggestion. 

Cross-int. 19. Please state fully what was said by Col. Green at the 

time he made the suggestion you say. 
5022 A. May it please the court, 1 don’t feel that I can go into 
transactions that occurred 20 years ago and give every word, 
I could refer to my memorandum, probably, and give it. 

Cross-int. 20. Please state, as near as you can. 

A. The substance of what he said was to the effect that I was a 
mechanic and ingenious, and he would iike to have me experiment 
to see if I could get up something to take with the regiment for the 
purpose of getting water, and at the same time made the suggestion 
that I have referred to as to the place of experimenting. 

Cross-int. 21. Where was this conversation had ? 

A. I think in Squires’ Hall, Cortland. 

Cross-int. 22. Who was present besides Col. Green and yourself? 

A. Don’t know that I shall be able to give all the names; I. C. 
Carmichael was one, and F. H. Robinson and A. I. Grover. That’s 
all [ can remember now. 

Cross-int. 23. What was the occasion of the request of Col. Green 
to make this experiment ? 

A. It was about the time the army in the southwest was having 
trouble to get water ; the springs anc wells were poisoned, I believe. 

Cross-int. 24. Who first introduced this conversation or request — 
yourself or Col. Green ? 

A. Green. 


5023 Cross-int. 25. What did he say? State as near as you can 
remember. 
233—16 
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A. I have already answered this in an answer to a previous 
question. 

Cross-int. 26. Do you refuse to give any other answer ? 

A. I have no other answer to give. 

Cross-int. 27. Did you have any other conversation with Col. 
Green at any time on the subject of this experiment other than the 
one just referred to at Squires’ Hall ? 

A. Yes, sir; he asked me several times how I was getting along 
with my experiments with my wells—wanted I should let him know 
when I got my tools ready. 

Cross-int. 28. Did you have any conversation with Col. Green with 
reference to this first experiment or any other at his residence In 
Cortland previous to the time you made the first experiment? If 
you did, state how long it was before the experiment was made, as 
near as you can; who was present, as near as you can, and give vour 
best recollection of what was said on that occasion upon the subject 
of obtaining water from the earth. 

A. I think there was a conversation, in connection with several 
others, in regard to the subject of getting water—conversation at his 
house once that I remember; can’t say just who were present nor 
neither can I give the conversation bad nor as to how long it 

was before the first experiment was made. 
5024 Cross-int. 29. Did not Col. Green, in a conversation with 
you, suggest this idea of obtaining water from the earth for 
the regiment by perforating the earth with a rod or bar? 

A. He suggested the idea of getting water from the earth in some 
way—just how, didn’t know; did not go into details, to the best of 
my recollection. 

Cross-int. 80. Did he first suggest this idea of getting water for 
the regiment to you, or you to him? 

A. It was his suggestion. 

Cross-int. 31. Will you now swear that he did not suggest the idea 
to you first of obtaining water from the earth by means of perfo- 
rating with a rod, tube, or pipe? 

A. He suggested that water might be obtained by perforating the 
earth, but not in detail; it was a matter that he knew nothing about 
himself and left it to me to carry out the idea. 

Cross-int. 32. Did not Col. Green, at the time of suggesting the 
idea of obtaining water from the earth, illustrate it by using a sharp- 
ened lead pencil, holding it in perpendicular position, claiming that 

if the tube or rod should be forced into the earth and into a 
5025 water strata and a pump attached that water might be ob- 
tained in some such way ? 

A. I have no recollection of any such illustration ; he claims it in 
his testimony. 

Cross-int. 83. Will you now swear positively that he did not illus- 
trate this idea substantially in that way? 

A. I cannot swear positively ; I have no recollection of any such 
illustration. 

Cross-int. 34. After making the experiment at the residence of 
Col. Green did you report to him or communicate to or with him 
the result of that experiment? 
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A. I did. 

Cross-int. 35. Was he present during the time or any part of the 
time that you made this experiment? 

A. He came onto the ground and was there perhaps five minutes 
and then went away. 

Cross-int. 36. Was his time entirely occupied with the regiment 
and in preparing to leave home at that time ? 

A. I cannot say ; I know nothing about his time; how much was 
occupied with the regiment, nor how much with other matters. 

Cross-int. 37. When was this second experiment made and who 
was present? 

A. On my own premises; my brother, Ebenezar Mudge, and Al- 

bert S. Rollo; there may have been others. 
5026 Cross-int. 38, When was this experiment made? 
A. Soon after the experiment made at N. W. Green’s; can’t 
give just the time; it was within a few days. 

Cross-int. 39. Was that a successful experiment ? 

A. I obtained water. 

Cross-int. 40. Did you report the result of that experiment to 
Col. Green, or communicate with him about it? 

A. Not that I remember. 

Cross-int. 41. Did you make this well by driving a tube down 
into the ground and into the water and by attaching a pump to it? 

A. The well was made by using a rod principally and putting 
the pipe in afterwards. 

Cross-int. 42. Please state the diameter of the pipe as near as you 
ean, and whether the pipe was tight in the earth when the well 
was completed. 

A. I can’t say distinctly whether it was an inch or inch-and-a- 
quarter pipe. The well was only put down as an experiment. 
The pipe filled the hole, perhaps, below three or four feet from the 
surface; can’t just remember the depth, but four feet from the 
recollection the well was not far from 12 feet deep. 

Cross-int. 43. Please describe this point attached to the tube, and 

how the end of the pipe was prepared to receive the water. 
9027 A. To the best of my recollection it was either an iron or 

wooden plug on the end of the pipe, and holes drilled in 
the side of the pipe above the point; size of holes may have been a 
quarter or perhaps +’, of an inch in diameter. 


’ 


6.10 o’clock p. m.—Not being able to complete the taking of these 
depositions, an adjournment is made until April 28th, 1880, at 8 
o'clock a. m. 

APRIL 281TH, 1880. 

Met pursuant to adjournment. 

All parties present. 


Cross-examination continued : 


(Cross-int. 44. Please deseribe the formation of the earth where 
you made the well at your place. 


1860 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


A. The earth was quite compact; it was a soil more compact than 
that at the fair grounds—harder ; there was gravel or small stone in- 
termixed with the soil clear down, as far as I could judge. 

Cross-int. 45. What was the nature of the soil nixed with the 
gravel ? 

A. I don’t think there was very much sand in the soil. 

Cross-int. 46. When you first pumped water from this well did 
any sand come up with the water? 

A. There was some. 

Cross-int. 47. State, as near as you can, how much. 
5028 A. I should say, to the best of my recollection, that there 
might have been a half bushel or more of sand and fine 
material. 

Cross-int. 48. About how long did you pump before the water be- 
came clear and fit for use? 

A. The water was pumped from the well at different times for 2 
or 3 or 4 days; am not able to state exactly how long it was before 
it became clear; it may have been an hour’s pumping before it be- 
came clear, as near as I can remember. 

Cross-int. 49. Was it in pursuance of the suggestion of Col. Green 
that you did drive or sink a rod or tube or both at Green’s resi- 
dence ? 

A. It was at the suggestion that he had made previously that I 
should experiment and see about getting water; it was at his sug- 
gestion that I went to his place. 

Cross-int. 50. You say that tools and material was prepared for 
the regiment and Col. Green notified 2 or 5 weeks before the regi- 
ment left. Please state who notified him and in what manner. 

A. I notified him myself, personally. 

Cross-int. 51. Did you make a final report to him or communicate 
finally to him before the regiment left the result of the several ex- 
periments you had made? 

A. No other report than when I told him the tools were ready 
and I had experimented enough to satisfy myself that it was a sue- 

COCss, 
5029 Cross-int. 62. When and where did you make this report to 
him’? And state the substance of what Col. Green said to 
you about this kind of a well, and please state fully. 

A, IT think T met Green at the time I told him this in the village 
at Cortland, His reply, as near as TI can remember, was, “All right; 
l will see that transportation is furnished for the tools.” 

Cross-Int. 53. What reply did Col. Green make to you at the time 
you gave him assurance that you would succeed in your experi- 
ments? Please state fully. 

A. Shall not be able to give his reply ; don’t know that I can give 
the substance of it; we never had much conversation about the well 
after I commenced experimenting in earnest outside of the camp 
ground, 

Cross-int. 54. You were zealous and anxious to succeed and furnish 
the regiment, as requested by Col. Green, were you not? 
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A. I was loyal and anxious to do what I could for the cause of 
my country. 

Cross-int. 55. Do you mean to be understood in your direct exam- 
ination that Col. Green had only such information respecting the 
fair-ground well as the community generally had ? 

A. I don’t mean to be understood in that w auy—supposing that his 
knowledge of the well would have been much better than people 

outside of the camp. 
9030 Cross-int. 56. Was not the work you did and experiments 
you made in regard to a well, as testified, carrying out the 
views of Col. Green, as substantially expressed to you before you 
commenced any experiment ? 

A. I don’t consider that it was carrying out his views. 

Cross-int. 57. Have you not stated in your direct examination and 
in all your other examinations in connection with the driven well 
that Col. Green first introduced the subject of getting water for the 
regiment in some safe way, suggesting the idea of perforating the 
ground and obtaining water easily in a way to avoid the trouble 
experienced in the army before on account of the rebels poisoning 
the streams and wells? 

A. I have so stated. 

Cross-int. 58. Was that the accomplishment of this and carrying 
out his suggestions to you that induced you to make these experi- 
ments? 

A. That was the starting point in the experiments. 

Cross-int. 59. In making these wells or experiments that vou have 
testified to, when you had made what you term a successful well, did 
you in any instance cover the hole at the lower end of the tube with 
a sereen of any kind? 

A. Not in any of the wells made before the regiment left the 

“amp. 
503 Cross-int. 60. You say in your direct examination that the 
object you wished to obtain was in the first place to use the 
invention in the army. What invention do you refer to? 
I refer to the method or manner of constructing wells known 
as the tube or driven wells. 

Cross-int. G1, What is the peculiarity of this method? Please 
describe or explain it. 

A. The well is made by driving a rod into the earth to and into 
the water beneath, where the soil is too compact or of such a nature 
as to not make it practicable to drive a pipe in the place of the rod; 
after being withdrawn is inserted a tube, being shod with a point at 
its lower extremity and with apertures in the pipe for the admission 
of the water. Where the soil is sutfliciently soft the pipe may be 
driven without using the rod; that is the peculiarity or manner of 
construction of the well. 

Cross-int. 62. Is it necessary, in making a well of that kind, that 
the earth should be compact around the tube in order to mace a 

successful well ? 
oUS2 A. My experience has been only in soils where the earth 
has been compact around the pipe. 
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Cross-int. 65. You say you are familiar with the principles of the 
driven well; I now ask you to answer the last question, No. 62. 

A. I have only to state in answer to that that that my experience 
has been only in soils where the earth has been compact around the 
pipe. 

Cross-int. 64. Do you know whether or not it is necessary, in mak- 
ing a successful driven well, that the tube should be placed tightly 
in the ground or in the water-bearing strata ? 

A. Not from any experiment that I have made, except as stated 
before. 

Cross-int. 65. Then you wish to be understood as testifying, do 
you, that you don’t know whether or not it is necessary, in making 
a successful driven well, that the earth should be compact around 
the pipe or tube or any part of it? 

A. I should not consider it a driven well; I cannot 
5033 imagine how it could be a driven well unless the earth was 
compact about the tube. 

Cross-int. 66. You say you used an outer or about 3-inch tube 
part way In some cases and put the pipe or tube that formed 
the well inside of that and drove it down into the water strata and 
made a well in that way; did you ever continue the outer or 3-inch 
tube in any case down to the top of the water-bearing strata and 
force the pipe or tube that formed the well down into the water- 
bearing strata several feet, and thus make a well? 

A. Thave not in my mind a recollection of any Instance of that 
kind, 

Cross-int. G7. In your opinion could a successful driven well be 
made in that way, the tube forming the well having been driven a 
suflicient depth to have the holes or perforations in the lower end of 
the pipe—say 3 or 4 feet below the top of the water-bearing strata ? 

A. IL have no doubt that water could be obtained in that way; | 
have no reason to doubt the success of it. 

Cross-int. 68. Suppose a tube, such as you have used in your ex- 
periments and in making driven wells, should be driven from the 
surface of the ground into a water-bearing strata lying within two 

feet of the surface of the ground, this tube being projected 
50384 into the water-bearing strata sufficient to reach the water 

freely with holes in the pipe and point as usually used and a 
pump attached to the top of this tube, in your opinion would that 
be a successful driven well? 

A. I should think it would be a successful driven well. 

Cross-int. 69. lave you not had considerable litigation with Col. 
Green, one of the complainants in this action, in regard to this 
driven well or patent ? 

A. I have had no litigation with Col. Green directly. The Patent 
Office declared an interference between the patent issued to James 

Sugget and the one issued to me. Green was a witness in that case. 
My impression is Green was not a party to that litigation; he may 
have been; I am not positive now. ‘The decision of the examiner- 
in-chief was in favor of Sugget; an appeal then was taken and the 
matter referred to the board of examiners at the Patent Office, who 
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sustained the appeal. It was appealed again by Suggett to the su- 
preme court of the District of Columbia, and his appeal was sus- 
tained. 


50385 Cross-examination rests. 


Redirect examination: 


1. Do you know or did yon hear of Col. N. W. Green making a 
well of the kind you have testified about or any experiments toward 
making such a well while vou knew him? 

A. I never did. 

2. Who employed you to put down the well that you put down on 
the fair ground at Cortland, N. Y., while the 76 Regiment N. Y. 
Volunteer Infantry were in camp there in Oct., 1861? 

A. Mr. J. A. Graham; Julius A. Graham. 

Q. 5. For what purpose did Mr. Graham want this well? 

A. He wanted it in his kitchen for use in his cooking department 
and for general use in the mess-house. 

Q. 4. Did he use it for those purposes so long as the regiment was 
in camp there? 

A. He did, so far as I know. 
5036-5088 5. Do you know of its use for those purposes for a part 
of the time? If so, state. 

A. I do. 

G. In making that well was the earth compact about the tube be- 
low the 3 or 4 feet to which the 3-inch tube extended ? 

A. It was. 

7. In making the well at J. C. Pomeroy’s was the earth compact 
about the tube? 

A. It was. 

(Signed) | BYRON MUDGE. 


Sworn to before me and subscribed to in my presence by said 
Byron Mudge this 28th day of April, 1880. 
[ SEAL. ] (S’g’d) J. S. STRUBLE. 


5039 In the Circuit Court of the United States, District of lowa. 
Was. D. AnprReEws e al. vs. Georar Hovey. 


5040 Mrs. E. Parker, of lawful age, being produced, sworn, and 
examined on the part of defendant, testifies as follows : 


Ist. State your name, age, residence, and occupation. 

A. My name is Mrs. Emeline Parker; my age is 60; residence, 
Independence, Iowa ; occupation, housekeeper. 

2. How long have you resided in Independence, Iowa ? 

A. We came in September, 1856 ; have resided here since. 

3 Int. Have you all of that time lived in the city; if not what 
part of the time did you live outside and when ? . 

A. We leftthecity the — of 1859 and were absent until the fall 
of 1861, five years and a half. 
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4 Int. How far were you from the city at that time? 

A. About 3 miles we called it. 

5 Int. During the time you have lived here did you hear of a well 
being made by driving an iron tube into the ground and putting a 
pump on top of the tube? 

A. I did. 
5041 6. Did you go to see that well? 
A. I rode by the well a number of times, but not to stop. 

7. When you rode by it was anything said about the well; if so, 
by whom and what was said ? 

A. My husband was present and remarked about the well that he 
had been to itand drank some of the water, and made some remarks 
about it being the first he had ever seen. 

8. Where was this well located at the time you saw it? 

A. As nearly as I can remember, it was nearly opposite where our 
house now is. Of course, it was all open commons then—not a 
house beyond Bisbee’s. We drove up from the south. I mean the 
stone building where Bisbee now is. I now live where McKay’s 
blacksmith shop was, on block 22,8. & M.’s 2 addition to Independ- 
ence. The well was nearly opposite there, on the south side of Main 
street. 

9 Int. What year was it that you saw this well the first time ? 

A. I think 1861. 

10 Int. State the reasons and data by which you fix this date— 
state them fully. 

A. It was before we left the farm,and we left that in 1861. There 

was a free dinner given over on the grounds about where 
5042 Mr. Stout’s house is, I think. After Mr. Parker left us he 

went to take care of his team and saw this well. When he 
returned he spoke of the well and said he had drank some of the 
water. When we left the ground, as I said before, we drove by it. 
That is all I can think of about it. 

11 Int. Was any one with you and Mr. Parker that day; if so, 
who? 

A. Mr. & Mrs. Baker were with us; my daughter and her hus- 
band. 

12 Int. Where did they live at that time? 

A. With us. 

13 Int. When you left the farm where did they live then ? 

A. They stayed with us until the first of January, 1862; then they 
went to housekeeping in a house north of the court-house that we 
own now. 

14 Int. Did Mr. Baker engage in anything after that; if so, what 

and how long was he engaged in it? 
5043 A. He had a clerkship in the court-house under Judge 
Taber and remained there until August, 1862, and enlisted 
some time in August; I don’t remember the date; I think he came 
home in May, 1866. 

15th Int. Was Mr. Baker away from Independence from the time 
he enlisted until May, 1866 ? 

A. He was. 
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16. What time in the year was it that you saw this well? 
A. 4th of July. 


Direct rests. 
On cross-examination the witness testified as follows: 
Cross-interrogtory : 


X 1. What is your husband’s name? 

A. Samuel Parker. 

X 2nd Int. When did you first leave Independence after you came 
here in 1856, where did you go to, and who went with you ? 

A. We left about the middle of March, 1859; we went out north- 
east about 5 miles. Mr. & Mrs. Baker went with us. We moved on 
a farm. 

X 3. This was in March, 1859, you are sure? 

A. Yes, sir; about the middle; I cannot place the day. 

4 X. What time did you leave the farm and move back again to 

Independence? Give the date as near as you can. 
5044 A. I think about the first of November, 1861. 
5 X. Did you sell this farm when you moved to Independ- 
ence at that time? 

A. It was a rented farm ; my husband rented it of a Mr. Reeves, 
of Waveriy, lowa, at that time. 

6 X. What part of Independence did you reside — when you moved 
in from the farm ? 

A. N. E. part of the town, on the east side of the river, about half 
a mile N. E. of court-house. 

7 X. How long did you live there ? 

A. Three years and a half. 

8 X. Where did you move to then ? 

A. We moved onto Main street, about ? of a mile east of the 
corner of Chatham, east side of the river. It is where W. W. Gil- 
bert now lives. 

9 X. How long have you resided on block 22, where you now re- 
side ? 

A. Since the 17 of October, 1879. 

10 X. How was this well made that you have referred to as be- 
ing opposite where you now live? 

A. All I can say is it was a drive well; I just rode by it, is ail I 
know about it. 

11 X. What kind of a pump was on it? 

A. It had every appearance of an iron pump; I did not examine 
it at all. 

12 X. How long since your husband died? 

A. The 8th day of November, 1879. 


13 —. Did you have any conversation with him within a year or 
two prior to his death on this subject ? 
5045 A. Not particularly ; I heard him speak of it a number of 


times in conversation with parties he was conversing with. 
14th Int. Do you know of his making an affidavit with reference 
to the date of this well for any parties ? 
234—16 
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A. I do not. 

15 X. At the times your husband has talked to you with refer- 
ence to this well and the date of it, was your recollection the same 
as his with reference to the date or did you differ as to the date? 

A. I don’t think we differed. 

16 X. Has the subject of the putting down of this well to which 
you have referred been frequently mentioned in your presence 
within the last two or three years? 

A. No; it has not often; it has never been spoken of but a few 
times that I remein ber. 

17 X. Who has spoken to you about it, and what was said ? 

A. I don’t think I can give any names or what has been said 
about it. 

X Q. 18. Is it not a fact that, except you seeing this well as re- 
ferred to, all you know about it is what your husband told you ? 

A. Yes, sir: I saw the well and my husband told me, and beside 
the discussion I heard about it in the house. 

19 X. Who discussed it in your house besides your husband ? 

A. I don’t think I can give any names or anything particular 

about it. 
5046 20 X. I will now ask you if some time during the last 6 

months one of the counsel for complainants, to-wit, A. R. 
West, did not call upon you at your residence and inquire of you 
about a well that was said to have been put down directly opposite 
to where you then lived and on or about the N. W. corner of the 
Presbyterian church block, and did you not then reply to him 
that you had been questioned repeatedly respecting a well in that 
locality, but that you could not remember any date or data by which 
you could determine when the well was there; that all that you 
knew or could remember was that there was a well there once, but 
you could not tell anything about when; that this was substan- 
tially your answer, if not, your exact language ? 

A. Mr. West did call upon me within a few months past and in- 
quired about this well; I don’t remember of replying that I had 
been questioned repeatedly respecting a well in that locality ; I re- 
plied to him that I knew very little about it; [ don’t remember of 
saying to him that I could not remember any date or data by which 
I could determine when the well was there; I said that all I knew 

or could remember was — a well there once; I said to him to 
5047 begone with that; I don’t know very much about it; I don’t 

remember of saying to him that all | knew or could remem- 
ber was that there was a -well there once. 

21 X. Will you now state positively that you did not reply to Mr. 
West as indicated in the previous question ? 

A. I don’t think I did. 

22 X. Do you now refuse to give any other answer to the ques- 
tion ? 

A. Yes; as nearly as I can remember I don’t remember of say!ng 
but a little about that affair. 

23 X. Have you not heard of litigations concerning this driven 
well within the last two or three years? 
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A. I have. 

24 X. Have you heard of the attempt of the owners of the patent 
to collect royalties on driven wells in this locality ? 

A. I have. 

25 X. Has there not been considerable excitement in this locality, 
saused by the attempt to collect rovalties ? 

A. There has, I presume. 

26 X. Do you sympathize (with) those opposing the collection of 
royalties on well owners, rather? 

A. I think the royalty is unjust, if I was to express myself. 
5048 27 —. Did Col. Lake call upon you for information respect- 
ing the driven well to which you have referred ? 

A. Yes, sir. 

28 —. Did you give him the information you have given here 
to-day freely ? 

A. Yes, sir; I did. 

29 X. Will you please explain why you would not impart the 
same information freely to Mr. West when he called upon you? 

A. I did not care to have much to say about it, because I never 
say anything either way. 


Cross-examination rests. 


Redirect examination: 


R. D. 1. Did not Mr. West try to have you say that the time you 
saw this well was 1865 or 1866; if so, what answer did you make? 

A. He asked me the question; I cannot tell just how. I think 
that was about the year, and I answered him—my impressions are 
that I said to him—that the well was put in before that time, as near 
as I can remember what was said. 

2 R. D. Did Mr. Lake try to make you state it different than 
what you- first rememberance was when he called upon you? 

A. No, sir. 


Redirect rests. 


5049-5056 Recross-examination : 

ReX 1. Did Mr. West try to make you state different from what 
your recollection was when he called upon you? 

A. No, sir. 


Recross-ex. rests. 
(Signed) EMELINE PARKER. 


STATE OF Iowa, County of Buchanan: 
y 


Subscribed and sworn to before me and in my presence by Eme- 
line Parker this 1lth day of August, 1580. 
[SEAL. | (Signed) H. W. HOLMAN, 
Notary Public. 


1868 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


5057 Testimony of Dr. Geo. Warne. 


Int. 1. Are you the same George Warne who has heretofore been 
examined on the part of the def’t in this case? 

A. Iam. 

Int. 2. In your testimony on the direct examination you testified 
to having seen a part of the operation of making a well on or near 
the northwest corner of block 3, Stoughton & McClure’s 2nd add. to 
Independence, lowa; now, state in what year it was you saw the 
first weH made at that place. 

A. In the year 1860 or 61; in the month of May or June. 

Int. 3. Did vou at any time after that see another well put down 
near the same place? If so, state when the other well was put down. 

A. I saw another well put down on the same ground & near the 
same place in the year 1865 or 1866, 

Int. 4. So far as you saw these two wells made, what was the dif- 
ference in the method of making them? Explain fully. 

A. The first thing that I saw in driving the first well—a man 
was standing on a box driving a tube or rod of iron into the ground ; 
I was present there five minutes, probably ; did not see them com- 

plete the operation, but saw the same well in operation within 
5058 two hours after. The second well, a man had a tube nearly 

into the ground when I first saw it; when he got it down as 
far as he wanted it he put inside of the tube a rod with two springs 
on the bottom springing outwards from the centre of the pipe; he 
sprung the springs together, placed it inside of the well tube, and 
chucked it up and down two or three times, as he said, to drive a 
wooden plug out of the bottom of the pipe; then put onto the inside 
rod a handle similar to an auger handle and turned it round and 
round and back & forth, crowding it downwards, as he claimed, to 
stir up the water and sand and gravel so that he could pump out 
the fine sand; after turning it round to his satisfaction he com- 
menced to draw the inside rod out and kept turning it round until 
he got the springs back into the pipe; then he withdrew the rod from 
the pipe, put on a pump, and proceeded to pump roily water and 
sand ; that is all [ saw at that operation. 

Int. 5. At the time this first well was made was you acquainted 
with J. M. Chandler? If so, state where he lived at that time, if 
you know. 

A. I do not know where he lived; I was acquainted with 

him. 
5059 Int. 6. At the time this second well was made did you 
know J. M Chandler and where did he live at that time? 

A. I knew J. M. Chandler, but I couldn’t place his residence. 

Int. 7. At the time the first well was made did you know Thomas 
Sherwood? If so, state in what business he was then engaged. 

A. I know Thomas Sherwood; he was the keeper of White’s 
Hotel, now called the Merchants’. 


Adjourned from 11} a. m. to 1 p. m. 
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At 1 o'clock p. m. parties met pursuant to adjournment. 
Parties present as before. 


“examination of Dr. Georak WARNE resumed: 


Int. 8. At the time this second well was put — who kept this 
White’s Hotel, now known as the Merchants’ Hotel ? 

A. I do not know. 

Int. 9. State whether or not Thomas Sherwood was keeping this 
hotel at that time. 

A. I do not remember. 

Int. 10. While you was present at the putting down of the 
5060 first well you have deseribed did you see any springs there 
like those used at the putting down of the second well? 

A. I did not; never have seen the same springs used only in that 
second drive — made in 1865 or 1866, 

Int. 11. Do you now know the name of any of the parties that 
put down the drive well in 1866? 

A. Only by common report. 

Int. 12. State who, according to the common report, were the par- 
ties, as far as you know. 

A. Charles Brown. 

Int. 13. Do you know of said Brown selling any territory while 
here; and, if so, to whom did be sell it? 

A. J. M. Chandler & J. B. Turner said they bought the right of 
State of Minnesota; Archampaugh traded for some territory, I do 
not know what. 

Int. 14. I will ask you now to look at the drawing here shown 
you, which purports to represent an earth auger patented by M. C. 
Chamberlain, and ask you to state whether the knives shown at the 
bottom of the design represent the springs as you saw them in use 

in the making of this second well. 
5061 A. They do not. 
Int. 15. In what respect do these knives differ from these 
springs you saw at that time? 

A. The springs I saw at that time were each on opposite sides of 
the rods and spring outward from the centre of the rod. 

Int. 16. Which way were the bottom of those springs turned in 
the rod that you saw? 

A. Sprung outward ; they were not bent on the bottom as in the 
figure set forth here. 

Int. 17. Explain to what this figure that you refer to is attached. 

A. This figure of the patent issued to M. C. Chamberlain is not 
the same as the knives on that pump in the well that I saw made 
in 1865 or 1866. 

Int. 18. You stated in your direct examination that you saw 
another on this same block, on the same block, at the time — Pres- 
byterian chureh was built; state now who put down that well. 

A. I did not see that well put down,. but Mr. Hovey claimed that 
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(he put) it down. His first name is “E. 5. 
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Int. 19. Returning now to the first well that you saw put down, 

did the parties at the time explain how they made it, or was the 
manner of making it kept a secret by them? 

5062 A. They did not explain anything to me; they only said 
they were making a well. 

Int. 20. After the well was made did you hear it stated how they 
did make it? 

A. No, sir. 

Int. 21. Was there any claim by anybody that it was a secret pro- 
cess, or did they do the work openly and have it for the inspection 
of everybody who was a mind to see it? 

A. When I first saw them they were driving this tube into the 
ground i in open, broad daylight, and said they were making a well. 

Int. 22. State whether there (were) many persons there looking 
on. 

A. To my best impression there was no one there but the two 
persons driving the well. 


Direct rests. 


x: 

Int. 1. At the time you saw the second well that you have de- 
scribed what improvement, if any, was there on the block on which 
the well was placed? 

A. There was a small house near where the second was 
5063 driven, and the house on the southeast corner of the block. 

Int. 2. Who lived in the house on the southeast corner of 
the block at ll time? 

A. I think Mrs. Scott. 

Int. 8. Who lived in the small house? 

A. Walton Hill. 

Int. 4. Loeate this weil on the block, as near as you can. 

A. Some 25 feet from the north line of the northwest lot and 20 
or 25 feet from the west line. 

Int. 5. Was there any platform under this pump? 

A. No. 

Int, 6. Were the streets in that addition at that time built upon 
or fenced in that locality so that the lines of the streets could be 
easily defined by one passing ? 

A. They were not. 

Int. 7. Were they in 1861? 

A. They were not, and the house in question—the small house— 
was not built in 1861. 

Int. 8. What, if any, improvements were on block 22 at the time 
you saw the second well? 

A. There was four small dwelling-houses on block 22. 
5064 Int. 9. Who occupied these houses at that time? 
A. John E. Trexler; the other parties I do not know. 

Int. 10. What year was it that you saw this second well? 

A. I have stated in my direct examination it was in 1865 or 1866 
my answer is now the same. 
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Int. 11. Was there a blacksmith shop on the corner of that block 
at the time you saw this second well? 

A. There was a blacksmith shop on the corner, but I can’t locate 
the year it was put there; I cannot locate the time that the black- 
smith shop was put there. 

Int. 12. How near to the corner, on the corner, on the west line of 
block 22 was there a dwelling-house ? 

A. A dwelling-house was’ on the east side of the corner lot, prob- 
ably within 3 or 4 feet of the south line. 

Int. 15. Was there any improvements of any kind—building or 
structure—between this dwelling just referred to and the west line 
of the lot at the time — saw the second well? 

A. I couldn’t positiveiy say. 

Int. 14. What is your best recollection ? 

A. My impression is that there was an old building used as a 
blacksmith shop. 

Int. 15. Please state now how the block on the west of 
5065 where the well was located was occupied at the time you saw 
the second well. 

A. I think it was not occupied. 

Int. 16. Was it fenced in at that time? 

A. I think not; it might have been. 

Int. 17. Where did you reside at that time? 

A. I resided then and now on lot 8, block 24, Stoughton’s & Me- 
Clure’s 2nd add’n to the then village of New Haven. 

Int. 18. Where was your office in 1865 or 1866? Was it on the 
east or west side of the river? 

A. At my residence, on the west side of the river. 

Int. 19. How frequently did you go from your residenee across the 
bridge on Main street to the east side or Independence ? 

A. Half a dozen times a day or more, more or less. 

Int. 20. In going to the bridge from your residence how near did 
you usually pass from where this second well was located ? 

A. From 4 to 5 rods. 

Int. 21. Was the Presbyterian church built or in course of con- 
struction at the time you saw this second well? 

A. No. 

Int. 22. Was there any other well on this lot at any time prior or 
subsequent to the time you saw this second well ? 

A. Yes; there was several wells there since the second well was 

there. 


— 6066 Int. 23. Describe them, as near as you (can), all that you 


know of. 

A. They put a half a dozen there last year for experiment. That 
is the only well that has been put down there that I know of, unless 
Mr. Wallace has a well. I do not know what kind of a well his is. 

Int. 24. Were you acquainted with T. H. Tyson, J. E. Trexler, C. 
T. Kimball, John Fargo, Frank Fargo, Charles Brown, C. M. Cham- 
berlain, and J. M. Chandler at the time you saw this second well? 

A. I am not acquainted with Charles Brown, and I do not know 
that I am with Mr. Chamberlain ; the other parties I know. 
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Int. 25. State whether or not you saw any of those parties you say 
you did know at or about the well when you say you saw the parties 
at work making the second well; if so, give the names of the parties 
you now recollect of seeing there. 

A. I have no knowledge of any of the persons who made the sec- 
ond well or of the parties named being present at — time the second 
well was made. 

X 26. Did you know John West at that time; &, if so, was he 
present at any time when you saw the well? 

A. I do not know John West and do not know of his being pres- 
ent. 

X 27. Were you present at the time the Presbyterian church 
5067 was being erected? Were you in Independence at that 
time ? 

A. Yes. 

X 28. Did you observe the point of the tube that was driven in 
the second well? 

A. I didn’t observe it, because I never saw it. 

X 29. You state, in your direct examination, something about 
some territory being sold to a man by the name of Auchampaugh ; 
please give his first name. 

A. John. 

X 30. Where did Thomas H. Tyson live at the time you saw this 
second well put in? 

A. I cannot tell vou. 

X 31. Where did he reside when the first well was put in? 

A. I cannot tell. 

X 32. Did the putting in of this second well attract the attention 
of the citizews toany extent? If so, explain, as well as you can, with 
reference to the extent. 

A. I don’t think it did. 

X 33. You stated, in your direct examination, something about 
one E. 8. Hovey putting a well in that block. What year was that 
well made? 

A. In 1867 or 1568. 

X 34. Did you know E. S. Hovey at that time? 

A. I expect I did. 

X 35. Where did he reside at that time—where did he reside in 
1867 or 1868? 

A. I don’t know. 
5068 X 36. How was it with these Hovey wells, with reference 
to attracting public attention ? 

A. I don’t think it attracted much public attention. 

X 37. Was there a large tree near to where the Hovey well stood ; 
if so, about how near? 

A. There was a tree, and the well was but a few feet from the tree. 

X 38. State how many feet from the tree and in what direction. 

A. Five or ten feet from it; west of southwest. 

X 39. How long did this well remain there? 

A. Several months. 
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X 40. When was the flouring mill that now stands on the north 
side — Main street, near the end of the bridge, erected ? 

A. I don’t recollect the year. 

X 41. State as near as you can. 

A. I state, I don’t recollect the year. 

X 42. Did you live in what is now known as Independence at the 
time it was built? 

A. Yes. 

X 43. Was it built before or after you saw the first well ? 

A. After. 

X 44. About how long after? State as near as you can. 

A. Oh, some ten years or twelve years. 

X 45. How was the ground occupied on the side where the 
9069 mill now stands and west of it, including the first block on 
the west, in the year 1861? 

A. There was a small wooden grist-mill and a saw-mill where the 
mill now stands, about where the west half of the residence now occu- 
pied by Mr. Sherwood now stands, and the upright post of the Saues- 
bier building was on the same block. 

X 46. Was there any ball playing of any kind the season you saw 
this second well on the block west of where the well stood ? 

A. Not to my knowledge. 

X 47. Was there any ball playing on any of the blocks around 
where this first well was located during the year 1861” 

A. In the fall of 1860 or spring of 1561 there was a game of cricket 
ball on what is now Mr. Stout’s residence. 

X 48. Did you at any time see any parties playing cricket on that 
ground? If so, state about how often. 

A. I have seen them play cricket ball there a great many times. 
I used to keep tally for them occasionally. 

X 49. Do you know, of your own knowledge, that there was not 
any ball plaving or cricket ball playing on that block in 1866? 

A. The most of the cricket players of 1861 having enlisted in the 
army, I think that was the last cricket games. A great many of 

them died there. 
5070 X Q. 49 further answered: There was no cricket ball 
playing on that block since 1861. The boys play ball in this 
town in every open spot they can get. 


Cross-examination rests. 


Redirect examination: 


R. D. 1. In eross-interrogatory No. 9 you was asked who resided 
on block 22 at the time you saw the second well, and you replied, 
“John E. Trexler; the other parties | don’t know.” - Is it your-recol- 
lection that J. E. Trexler lived on block 22 in 1865 or 1866? 

A. The question calls to mv mind the fact that Mr. Trexler 
5071 did not live on that place, because I attended him profes- 
sionally during the high water of 1865 on this side, the east 

side, of the river; he lived in the Wilcox block. 
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R. D. 2. Where did J. E. Trexler live at the time you saw the first 
well put down that you have spoken about ? 

A. He lived at his residence, in block 22, Stoughton & McClure’s 
2d add’n to Independence, Iowa. 

R. D. 3. Did John Auchampaugh purchase territory of the same 
parties that sold the State of Minnesota to J. M. Chandler & J. B. 
Turner ? 

A. He told me that he did. 

Recross-examination : . 

R. C. 1. After redirect question number one was propounded to 
you as prepared did you not, before answering the same, leave this 
room in which the examination is being had and remain absent for 
a short time ? 

A. I left the room to urinate and returned inside of five min- 

utes. 
HOT2 R. C. 2. Did you or did you not, after leaving the room, 
make any inguiry or obtain any information that induced 
you to change your answer to cross-int. No. 9? 

A. I did not. I could have answered the same question in the 
same manner before I left the room, and should have done it in the 
same identical words. 

R. C. 3. Is it not true that there has been high water a number of 
seasons since you resided in Independence, lowa ? 

A. Yes. 

R. C. 4. When did Trexler move to where you say he lived at the 
time you sav you saw the first well? 

A. I don’t know. 


‘ 


R. ©. 5. When did he move away from there ? 


A. I don’t know. i 
Recross-examination rests. ) 
(Signed) GEORGE WARNE, 5 
Subseribed and sworn to before me by George Warne this 28th , 
day of September, 1880. if 
[SRAL. | (Signed) JOHN J. NEY, 
Notary Public. 
5073 Josrpn B. Turner, being called on the part of the def'ts. t 
Said J. B. Turner, being duly sworn, on oath testifies as fol- 
lows: 
1. State your name, age, residence, and occupation. 
A. Joseph B. Turner; age, 43; residence, Independence, Iowa ; 
occupation, merchant. 
2. How long have you resided in Independence, Iowa ? 
A. Since March, 1866. 
3. Are you acquainted with Joseph M. Chandler; and, if so, how } 
long have you known him? 
A. Iam acquainted. I have known him since childhood. 


4. Where did he reside when you came to Independence, in March, 
1866? 
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A. He lived on the west side of the river,on the second block north 
of Main street, Independence, Iowa. 

5. Did you and said Chandler have any business in company in 
the year 1866? If so, state what it was. 

A. We did; we bought a patent together in company—a process 
of making a well of the territory of Minnesota; we boughta part of 
the State; a portion of the State had been sold; they resold a por- 

tion. 
oU74 6. Whose patent was it that you bought? 
A. Chamberlain’s patent, “ M. A.,” I think. 
_ 7. Look at the certified copy of letters patent and specifications 
and drawings here shown you and state whether that is the patent 
of which vou and said Chandler purchased the territory for a part 
of the State of Minnesota. 


The counsel for def’t shows the witness a certified copy of a patent 
issued to M. C. Chamberlain, dated January 30, A. D. 1866, num- 
bered 52267. 


A. From my best knowledge and belief, I should say that it was ; 
the drawing and cut here—the drawing represents the thing ex- 
actly as nearly as I can recollect. 

8. Who were the parties of whom you and Chandler purchased 
the patent? 

A. I recollect only one; his name was Brown, Charles, I think. 

9 Do you know where this man Brown now is, and what his 
business now is? If so, state. 

A. I know nothing of his whereabouts or his business. 

10. Did you see this man Brown and others make a well at Inde- 
pendence, lowa, about the time you purchased this patent? If so, 
describe how they made it. 

A. I did; they drove an iron tubing, the point, the end; after 

striking water they drew that tube, removed removed the iron 
5075 plug, putting in its place a wooden one, then putting a tube 

down again, then inserting a rod with knives and springs at 
the end, drawing up the tubing a little ways, foreing the wooden 
plug and with those knives making what was called a reservoir in 
the ground ; after making a sutlicient reservoir and pumping out 
the sand until we had clear water they withdrew their driving tube, 
putting down another tube a little smaller and putting down a per- 
forated tube, in length about 2) feet, with a wire gauze screen inside 
of the perforations at the bottom, which completed the making of 
the well. 

10. Whereabout in Independence did they make this well, and 
where was it made? 

A. On the west side of the river, on a lot near where the Presby- 
terian church now stands, in the spring of 1866. I cannot give you 
the month or day. I have nothing to go by. I have nothing to 
reco! lect. 

11. Whereabouts did the man stup while here in Independence? 
A. I don’t know. 
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12. Do you know who kept the hotel now known as the Merchants’ 
Hotel at that time? If so, state. 

A. I think the Burrs. 

13. Where did you live in 1861? 
5076 A. 1 was in the U.S. Navy. 

14. Was this well that you saw them make at Independ- 
ence, Iowa, in 1866, the first well of that kind you had ever seen ? 

A. It was not. 

15. When and where had you seen a well of similar construction 
previous to that time” 

A. In Weedsport, Cayuga, New York; also in Cortland, Cortland 
county, New York; dates I can’t give. 

16. How long was it before you came to Independence, Iowa, that 
you saw this well at W eedsport, Cayuga county, New York? 

A. The first well that I saw—I should say all of five years, and I 
do not know but more. I think ata time when I was home on a 
eee - I saw that well. 

The five years referred to in your answer, as written, is from 
sas time or to what time? Please make it definite. 

A. From February, 1861. 

18. I don’t think you understand the question. I asked you how 
long before you came to Independence, Iowa, was it that you saw 
the well at Weedsport? Now, what I wish to learn is, how many 

years before you came to Independence did you see this well ? 
9077 A. My answer was five years or more. 
19. When this well was at Weedsport didn’t the parties 
who put it down keep the method of making it secret ? 

A. I don’t think they did. 

20. How long before you came to Independence was it that you 
saw this well at Cortland, N. Y.? 

A. As near as I can recollect, about the time I saw the one at 
Weedsport, as near as I can get at it. 


Direct rests. 


Cross-examination : 


X 1. When was it you first knew of J. M. Chandler’s living where 
you say he lived, on the west side of the river? 

A. When I came to Independence, in March, 1866. 

X 2. Do you know or did you learn in any manner how long he 
had lived in that place ? 

A. I did not. 

X 3. Describe Charles Brown. 

A. I have no recollection how he looked at all whatever. 

X 4. Did you see him? 

A. I did. 

X 5. Can you describe any of the parties connected with him in 
this patent matter ? 

A. I cannot. 

X 6. Were you present at any time during the construction 

OUTS of this well you have described Y 


me 
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A. I was, during most all the construction. 

X 7. Who assisted in making the well ? 

A. The owners, and the other parties I don’t know, being a stranger 
here. | 

X 8. Was C. T. Kimball around there during the time the well 
was being made? 

A. I think he was. 

X 9. Was Thomas H. Tyson there during the construction of the 
well? 

A. I could not say, not Knowing Mr. Tyson at that time. 

X 10. Was John Fargo present ? 

A. I don’t know, not knowing Mr. Fargo at that time either. 

X 11. Were there many persons present during the construction 
of the well and shortly after? 

A. There were quite a number. 

X 12. Did this well attract the attention of a number of persons 
in this locality as a new and novel thing ? 

A. It appeared to be a curiosity to some. 

X 13. Did the well after it was completed produce a full supply of 
good water ? 

A. I think it did. 

X 14. Did you at that time hear or know of any other well having 
been put down in Independence similar to that prior to that time? 

A. I don’t recollect of hearing of any at that time. 

X 15. How far from the northwest corner of the block on which 
the Presbyterian church now stands was this well located that you 
now refer to? 

A. I can’t Jocate the position on the lot, as I was a comparative 

stranger here. 
oUT9 X 16. Were you shown the patent and a drawing at the 
time you saw this well made ? 

A. I was shown the patent or a copy of the yas at the time of 
making the purchase while at the time the well was made or withia 
a day or two. 

X 17. Was the drawing shown you at that time and the one 
shown you to-day similar in all respects, as near as you can re- 
member ? 

A. I should say it showed the same principle, but not the same 
style of cut, the other one being smaller and showing half of a well, 
I think. 

X 18. Did the knives or springs in the cut shown you at the time 
the well was made differ from the one shown you to-day ? 

A. I could not say. 

X 19. Was the Presbyterian church built or in course of construe- 
tion at the time that well was made ? 

A. It was not. 

X 20. When did you enter the U.S. Navy ? 

A. I was in the employ of the U.S. Government at Washington 
navy yard in 1860, 

X 21. When did you first return home after you left and went 
into the employ of the Government ? 
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A. Some time in January, 1861, I think. 
X 22. Was it at that time that you saw the first well to which you 
have referred ? 
A. I think it was; it might have been two or three years pre- 
vious. 
X 23. When did you return to the navy at that time, when you 
was home? 
A. [ think I remained at home something like a month. 
5080 X 23}. When did you next return home ? 
A. 7 ate a year or perhaps more, I think. . 
X 24. About how long did you remain home on that occasion ? 
A. From six to eight months. 
X 25. Can you remember during what month you were home? 
A. Winter and summer months, I think. 
X 26. Can you remember dates distinctly at that distant time, or 
how is your recollection on that point? 
A. I can’t remember dates; my memory is very poor on dates. 
X 27. When did you next return home after the second time to 
which you have referred ? 
A. At the close of the war. 
X 28. Where was your home, and where did you spend most of 
your time visiting at times you have referred to? 
A. At Weedsport, N. Y. 
X 29. Please now locate this first well that you say you saw at P 
Weedsport, New York ? 
A. I think it was on what is called as the engine-house lot at 
that time, and afterwards, I think, owned by Nicholas Beecher. It 
was near the central part of town, near a mill-pond and creek both. 
X 30. Who made the well ? , 
A. I don’t know. 
X 31. How was it made? 
A. I don’t know that. 
5081 X 32. What was it used for, or for what purpose was it 
put in. 
A. I don’t know that either. 
X 33. Did you hear who made the well ? 
A. I did not. 
X 34. Describe the appearance of this well. 
A. What I saw was of common tube projecting above the ground, 


and was told that constituted the well 
X 35. Was there any platform under the pump? 
A. I could not say. 
X 36. What name did they have for the well, or what was it 
A. I never heard any name, only thatit was driven in the ground. 
’ 


cated 


“alled ? 
. 37. Who had charge of it or control, or who owned it? 
A. I don’t remember that. 
X. 38. Was the well in an enclosure or in an open space of ground ? 
A. I think the lot was enclosed at that time. 
X 39. What is your best recollection as to the year that you saw 
this well first ? 


— 
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A. Well, sir, I don’t know. I can’t tell anything about it. I 
never should have thought anything about it if this thing hadn't 
come up. 

X 40. Can you be positive as to whether it was the first, second, 
or third time that you were home that you saw this well? 

A. I cannot; it might have been before I went South. 

X 41. And may it not have been the second or third time that 

you came home ? 
5082 A. It might have been. 
X 42. When was it that you saw the other well referred to 

at Cortland, N. Y.? Was it before or after you saw this well? 

A. I am not positive; I think about the same time. 


Cross-examination rests. 


tedirect examination: 


R. D. 1. What is your best recollection as to the time you saw this 
well at Weedsport, N. Y.? 
A. My best recollection is in 1859 or 1860, but, as I said before, I 
am a poor hand to recollect dates. 
(Signed) J. B. TURNER. 


Subscribed and sworn to before me this 28th day of September, 
1880, by the said J. B. Turner. 
[SEAL. | (Signed) JOHN J. NEY, 
Notary Public. 


Defendant’s counsel now offers in evidence a certified copy of let- 
ters patent number 52267, issued to Malvin C. Chamberlain, dated 
v0th day of January, 1866, and asks the notary to mark the same 
on the face “ Defendant’s Exhibit in Rebuttal No. 1, J. J. Ney, No- 
tary, Independence, lowa, September 28th, 1880,” and attach the 
same to these depositions, which is done. 


5083 The further taking of this testimony is adjourned until 83 
o'clock a. m., Sept. 28th, 1880. 


5084 Sept. 29, 1880. 
Parties met pursuant to adjournment. 
Parties present as before. 


GrorGe Hovey being called on the part of the def’ts. Said GkorGE 
Hovey, being duly sworn, testifies as follows, to wit: 


1. Are vou the same George Hovey that was examined in the 
direct examination in this case ? 

A. Tam. 

2. In your prior examination you testified to seeing a well at In- 
dependence, Iowa, that was said to have been made by driving an 
iron tube in the ground and attaching an iron pump to the top of 
the same. Now state, if you know, in what year it was that you 
saw that well. 

A. In the year 1861. 
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3. Have you any data by which you fix the year? If so, state 
what it is. 

A. I have; it is by my son’s going into the war—about the time 

of his going in. 
5085 33. What was your son’s name and in what company and 
regiment did he enlist? 

A. His name was Nelson K. Hovey; in Company “C,” 9th Iowa 
Infantry. 

4. Did you know any other persons who enlisted in that com- 
pany and regiment? If so, give their names. 

A. Ido; George Abbot, Alpheus Losey, and Captain Edward C. 
Little, I think. 

5. When was it with reference to the time when your son enlisted 
that you saw this well? 

A. It was near that time; I think before it. 

6. I now show you volume 1 of the adjutant general’s report of 
the State of Iowa as made to the Governor, of date January Ist, 
1863, and printed by the authority of the State, and ask you to give 
the names of your son and the others you have named as they are ¢y 
printed in that report. 

A. My son’s name is not in full in the report; it is here Nelson 
Hovey ; George M. Abbott is here in this report; Alpheus Losey in 
this report; Edmund C. Little I find in this report. 

7. At what time did your son enlist according to the statement in i. 
this report? 

A. August 12, 1861. 
5086 8. What is your recollection of the time he enlisted without 
reference to the report? 

A. Well, | thought it was in August of that year, but I wasn’t 
positive. 

9. State now whether you saw this well at any time when you 
came to Independence, with reference to your son’s enlistment or 
with reference to the company’s leaving Independence. 


t+. 


A. I came to Independence to see the soldiers; it was before they Y 
went away; I do not know whether it was this company or Captain 
Lee’s that had left before this, and I saw the well at that time. 
10. Where is your son, Nelson Hovey, now? : 
~ 


A. He is at Vermilion, Dakota Territory. 

11. State, if you know, where Alpheus Losey, George M. Abbot, 
and Edmund C. Little are. 

A. Mr. Alpheus Losey, I don’t know where he lives; in the west 
art of the State, | suppose; George M. Abbot died in the army ; 
Mr. Little died here in this town. 

12. Where did you live in May, June, and July, 1866? + 

A. In Perry township, Buchanan county, Iowa. | 

13. Did you, during either of those months, hear of a well being 
put down, at Independence by driving an iron tube in the ground 

and attaching a pump to the top of it? 
5087 A. I did. 
14. What did you hear in regard to that well madein 1866? +: 


od 
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A. I heard that there was a well drove here in this town, an iron 
well. 

15. Did you see that well at any time? 

A. No. 

16. Did you see a well that was put down near the Presbyterian 
church at the time that was built? 

A. | did. 

17. Who put down that well at the Presbyterian church ? 

A. E.S. Hovey said he put it in; told me he put it in. 


Direct rests. 


Cross-examination: 


X 1. In your direct examination, to which you have referred, did 
you not testify to the same matters and things that you have now 
testified to in this examination ” 

A. I testified to the same matter—in the same matter, I should 
have said ; I did not testify in my direct that I knew the exact time 
that my son went into the service. 

X 2. Did you, as far as you can now remember, in other respects 
testify to the same matters and things that you have testified to in 
this examination ? 

A. I think I fetched in a name; I think I did not speak of Ab- 

bot’s name, and I don’t know as I did of Losey’s. 
5088 X 3. With the exceptions named in your two previous an- 
swers, did you, as nearly as you can remember, testify to the 
same matters & things that you have in the examination ? 

A. I think I have stated in this some points more fully than I did 
then. 

X 4. Is there any other difference that you can now think of? 

A. Yes; the yearthatthe well was putin I said I didn’t knowin the 
direct examination—in ’6] or ’62—but it was the year that boys went 
to the army; now I know it was in ’61. 

Witness says: I think my answer is full, if I understand the ques- 
tion. 

X 5. Except, then, as you have stated, did you testify in your 
direct examination, to which you have referred, did you testify to the 
same matters and things that you have testified to in this examina- 
tion, as far as you can remember ? 


A. Yes. 
X 6. Are you the defendant in this action ? 
A. Yes. 
5089 X 7. Are you certain that it was before your son enlisted 


that you saw the well that you say was put down in 1861? 
A. I know it was before he went into quarters at Dubuque. 
X 8. Who was with you when you first saw the well you say was 
put down in 1861? 
A. Elias S. Hovey, John Ganiere, Martin Rust, & B.C. Hale; all 
I remember. 3 
X 9. Did you all go to the well together ? 
A. No. 
236—16 
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X 10. Where were you when you first saw the well? 

A. Tn a wagon on the street opposite the well on Main street, 

\ 1] Dic Vou Po to the well at that time’ 

A. T did not get out of the wagon at that time 

X 12. Hew long was that after the well was put down that vou 
say You saw at? 

A, I de not knew. 

X 18, How was the well made? 

A. They said it was a rod drove right down in the ground, or a 
tube with a pump attached to the top. 

X 14. Who said it was a red driven down in the ground ? 

A. Well, some man that was there; 1 don’t know who. 

X 15. How close were you to the well at that time? 

A. I couldn’t tell the number of feet ; I suppose within 20 or 30 
feet of it; maybe less. , 

X 16. Was the wagon you were in on Main street when you saw 
the well? 

A. It was. 

X 17. Where was the man who told you it was a rod driven in 

the ground when he gave you that information ? 
5090 A. He stood there near the well. 
X 18. State, as near as you can, how many other parties 
were standing near the well at that time, 

A. I don’t remember; there was other men stood there, but I 
couldn't tell the number. 

X 19. What else did the man say to you besides what you have 
stated 

A. lL don’t remember; there was a great deal said there at the 
well, but [ don’t remember what was said, only it was deseribed how 
it Was put in, 

XN 20. Did this man you refer to own or have any charge of the 
pump or well? 

A, He didn’t say that he owned it or controlled it, 

AX 21. Was there a platform under the pump or any boards around 
or underneath the pump? 

A. No. 

X 22. Was the well completed when you first saw it? 

A. | suppose it was. 

X 28. Did you know any of the parties that you say were standing 
around the well? If you did, name them. 

A. Those that I have named above was there; I don’t remember 
the names of any others. 

X 24. What business were you engaged in at that time ? 

A. Farming. 

X 25. What kind of work were you doing on the farm at the time 
you first saw the well—that is, were you preparing seed, working 
corn, or harvesting ? 

A. I do not know just what I was doing that day or day before 
that I saw the well; the day that my boy enlisted I was stacking 
wheat. 
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5091 X 26. What kind of work were you doing or having done 
on your farm about the time you saw this well—that is, was 
it the season for preparing for seeding ,the season for working corn, 


‘or harvesting ? 


A, It do not remember, 

X 27. How long was it before your son enlisted ? 

A l do not know. 

X 2 What month was it? 

\. I think it was in July, August, or September. 

X 29. Was there any buik lings on the block on which you saw 
this well at the time you saw it? 

A. I think that the well stood in the street that runs south there 
between block three & block four. 

X 30. Was there any improvements on block three at the time 
you saw the well? Ifso, what were they ? 

A. I don’t remember of any. 

X 31. Was there a blacksmith shop on the north side of Main 
street, opposite or nearly opposite to where the well stood ? 

A. Not at that time. 

X 32. How soon after was there a blacksmith shop placed 

there ? 


5002 A. I couldn’t state how soon; there was one in the course 
of a few years. 
X —. Did you notstate in aformer examination that vou saw this 


“61” well while standing in the blacksmith shop across the way ? 

A. No. 

X33. When did Vou NEXE see the well? 

A. Soon after the first; I can’t remember how soon. 

X 34. All you know, then, about how the well was constructed or 
What kind of a well it was was what somebody told you while sitting 
in the wagon, is it? 


A. Yes. 
X 35. Was it ealled a driven well at that time? 
A. Yes 


X 36. What year was it you saw the second well? 

A. It was in either ‘67 or ‘6S, | think; | am not positive which. 

X 37. Have you seen any botice in any newspapers published 
prior to 1868 which refers to a tube well or a well made after the 
manner in which you understand the first well was made, so far as 
inserting a tube in the ground and attaching a pump ts concerned ? 

A. No; I have not. 

X 38. Have you seen any notice published in any newspaper pub- 
lished in Independence, Buchanan county, lowa, prior to 1868, of 
any kind of a well? If so, state what it was, when you saw it, and 
what paper it was in. 

A. I have not read or seen any. 

X 39. Have you heard from any newspaper any such notice 

read ? 
5093 A. I have. 
X 40. State when and where, as nearly as you can, and 
under what circumstances. 
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A. In Col. Lake’s office, three or four weeks ago, [ should say; I 
don’t know the day. 

X 41. What newspapers was it, & what did the article refer to? 
State as particularly as you can. 

A. I don’t know that I know the name of the paper, but it stated 
of a well put down in 66 on the west side of the river; it said it 
was an iron well; that is all I have heard about them in the news- 
papers. 

X 42. Have you, as defendant in this action, kept posted as to the 
evidence taken in this cause as the same was taken, so that you 
have been informed as to the main points or facts elicited from the 
witnesses examined ? 

A. Yes; calculated to. 

X 43. Are you a member of an organization formed for the pur- 
pose of resisting the collection of royalties under patent owned by 
these complainants? 

A. No. 


Cross-examination rests. 


Redirect examination: 


1. Was this well that you saw in 1861 then named a drive well, 

or was it merely stated that it was made by driving the tube 
into the ground? 

5094 A. It was stated it was made by driving the tube into the 
ground. 

R. D. 2. Was there any name given to it by the party who told 
you how it was made? 

A. I don’t know as there was. 

R. D. 3. Which did he say was driven into the ground, a rod or 
a tube? 

A. They said that tube; they said that tube was driven in; they 
said they drove that tube into the ground, into the water. 

R. D. 4. In looking after your interests as a defendant in this 
case, haven’t you found it necessary to carefully watch the proceed- 
ings and acts of the complainants and their solicitors? 

A. I have. 

(Signed) GEORGE HOVEY. 


Subscribed and sworn to.before me this 29th day of September, 
1880, by the said George Hovey. 
[SEAL. | (Signed) JOHN J. NEY, 
Notary Public. 


5095 Counsel for defendant now offers in evidence volume 1 of 

the printed report of adjutant general of the State of Iowa 
made to the Governor, of date January, 1st 1863, and printed by 
authority of the State, especially the roster of Company “C,” 9th 
Iowa Volunteers, Infantry, as showing the dates of the enlistment of 
the men and the date of entering into camp and the muster into the 
United States service, and asks the notary to mark the said book 
“ Defendant's Exhibit Testimony of George Hovey, J. J. Ney, notary 
(public), Independence, lowa, Sept. 29th, 1880.” 
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5096 GEORGE MANN being called on the part of the defendant. 


GEORGE MANN, being duly sworn, testifies as follows, to wit: 


1. What is your name, age, residence, and occupation ? 

A. George Mann; 53 years of age, and occupation, fruit gardener; 
residence, Independence, Lowa. 

2. How long have you resided in Independence, Iowa ? 

A. I came here in spring of 59. 

3. Do you know the block of land on which Z. Stout now 
5097 has his residence, on the west side of the river, at Independ- 
ence, lowa? 

A. Yes, sir. 

4. Do you know of that block having been used for a cricket 
ground ; if so, when was it so used ? 

A. I know it was used, but I couldn’t tell what year. 

5. Did you know any of the young men who used to play cricket 
there? If so, give the names of as many as you can. 

A. I didn’t—don’t recollect only Charley Herrick and two of 
Bornharts; I didn’t know many of the people here then; I hadn’t 
been here long. . 

6. While that ground was used for playing cricket upon did you 
see a well near there that was peculiar in its construction ? 

A. Yes, sir. 

7. Describe this well as it looked to you at that time. 

A. Well, it looked to me that time, as near as I can recollect, — 
it was just a pipe sticking out and a handle out of it; I was fool 
enough to get hold of it and thought I could pump it dry; I know 
that very well. 

8. How long did you pump on it, and could you pump it dry? 

A. I could not tell you how long I pumped on it, but I must 
5098 have pumped considerable; I don’t just remember that—I 
couldn’t say—I couldn’t pump it dry ; | tried. 

9. At the time you saw this well was J. R. Kays living in Inde- 
pendence, Iowa? 

A. No, sir; I had no relation here, and he is a relation to me. 

10. When J. R. Kays came to Independence, lowa, did you tell 
him about having seen this well ? 

A. No, sir; I never said anything at all about it. 

11. How long after you (saw) this well was it that J. R. Kays 
‘ame to Independence, Iowa, to live? 

A. Couldn’t tell; Kays came somewhere about five or six years-~ 
after I did; it was in betwixt somewhere. 

‘12. Was you acquainted with J. R. Kays before you came to Inde- 
pendence, lowa, to live? 

A. Yes, sir; 1 married his sister. 

13. What business did he follow while he lived in Independence, 
lowa? 

A. Blacksmith. 

14. Where was his shop located? 
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A. He built his shop right across the street from where the pump 
was before he came here; the shop was north of where the pump 
was. 

Direct rests. 

Adjourned to 1} p. m. 


5099 Pursuant to adjournment the parties met. 
Parties present as before. 


Cross-examination of Gro. MANN commenced: 


X 1. Explain, if you please, how the game of cricket was played 
-_ you say you saw. 

The game of cricket, I didn’t know anything at all about it. 
Il never played it, and didn’t know anything at all ‘about it. 

X 2. How do you know, then, it was cricket that was being 
play ed when you say you saw this well ? 

A. Well, all that I know they called it. That is all I know. I 
heard them say wicket sometimes—playing wicket. 

X 3. Where did you reside at that time, and what business were 
you engaged i in { 

A. Well, | lived southwest, just about half mile of the bridge. I 
was working at mason work at that time. 

X 4. Whom were you working for, and where were you at work ? 

A. I wasn’t working anywhere, I guess. It is hard to tell where 
I was working, for there was not much mason work to be done at 

that time. 
5100 X 5. Did you own or rent the place you lived in at that 
time ? 

A. I owned it; I own it yet. 

X 6. When did you buy it, and of whom? 

A. The first acre, I bought it of J. D. Meyers, and then : after that— 
I could tell by looking at deeds—I bought three acres of 8. S. Allen, 
but I couldn't tell how long after. 

X 7. Was there a building on this property when you bought it ; 
if not, did you build after you bought it; ifso, when did you build, 
and of what material did you build ? 

A. There was no building on this property when I bought it. I 
builta kind of shanty, and lived in it till I built what I got. It’s a 
stone building; the stone building; I couldn’t tell you the date, but 
it must be 14 or 16 years ago. The first one, you see, when I came 
here; I moved here in the spring. I came here with the show; then 
left here. My wife and family stopped here. Well, I wasn’t — until 
it commenced winter or along before Christmas—-some time about 
the last of November or Ist of December some time; I left the show 
away down in Mississippi. I boarded that winter and built the 
shanty next spring. 

X 8. Where did you procure the material to build a shanty 

then ? 
5101 A. It is pretty hard to tell; 1 bought some of it at the mill 
and some of it I picked up; it was bass-wood, most of it. 
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X 9. Did you see any other kind of ball playing on the block you 
refer to? 

A. Sometimes the boys were playing different kinds of ball when 
I would be passing from home into town. 

X 10. Did you notice the different games or kinds of games par- 
ticularly that were played on that block ? 

A. Sometimes when I would be passing they would be playing 
cricket or different kinds of ball, except one time. 

X 11. When was the one time that you except? 

A. Once that they were playing this base ball, and I sat down 
and watched them awhile. 

X 12. Was this well there at that time? 

A. Yes, sir; the well was there at that time; that was the time 
that I went at it and pumped. 

X 13. Where was this well located ? 

A. Well, as near as I can recollect, they played west of the pump; 
there were no houses there at that time, and I couldn’t tell whether 
it was on that street or on one corner of them lots. | 

X 14. How far from the end of the bridge was it and in what 

direction ? 
5102 A. Well, I couldn’t tell; it must be from 10 to 16 rods, 
anyway; the bridge didn’t come out so far at that time. 

X 15. Was this well near to a large tree? 

A. That I couldn’t answer it; I don’t know. 

X 16. What show were you with when you came here? 

A. Oston & Older; Older first bought in. 

X 17. Was this after you had returned from Mississippi that you 
saw this well, or before you went there ? 

A. It was either the second summer or the third summer after I 
came here with the show. 

X 18. Who put down this well? 

A. That I cannot tell. 

X 19. Who owned it or had charge of it ? 

A. I couldn’t tell; I didn’t know any one there; everybody was 
pumping on it. 

X 20. Was it in the charge or under the control of any one? 

A. I couldn’t tell; I didn’t take much notice about pumps at that 
time, but I know it was a curiosity to me. 

X 21. Was it a great curiosity to others; did it attract great at- 
tention ? 

A. I don’t know whether it did or not. 

X 22. Was there a platform under the pump? 

A. Not when I pumped ; first a spout that carried off the water. 

X 23. Was this trough used for carrying off the water sufficiently 

large enough for watering stock ? 
5103 A. No; just a spout under the pump. 
X 24. What was the well put in for and what was it used for? 

A. I don’t know. 

X 25. Do you know how it was made? 

A. No, sir. 
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X 26. Who have you talked with about this well in the last three 
or four years” 

A. I talked with Hovey after this pump business came up; I don’t 
know Hovey’s name; the Hovey that lives here now is the one; I 
mean Independence. 

X 27. Did he first speak to you about this matter? If he did, 
state what was said, as near as you can, and when it was. 

A. He didn’t speak to me about it; I spoke to him about it. I 
said, You got into trouble about pumps. I said there was a drove 
well years ago here, and then he commenced asking me, and I told 
him I didn’t know when it was; I didn’t know the year. 

X 28. Was that a drive well? 

A. That I couldn’t tell you; I know the pipe stuck out of ground. 

X 29. Was it called a drive well? 

A. I believe it was at the time; it was called a drive well at the 
time. 

X 30. Do you now, or have you at any time, owned a driven 
well? 

A. No, sir. 
5104 X 31. When did you see the next well of that kind and 
where ? 

A. The next was at the Presbyterian church; somewhere along 
there; I could not tell what year it was. 

X 32. Was the street running north and south worked any at that 
time or during that season near to where the first well was? 

A. The street was all grassy. 

X 33. Then I understand the street was grassy and not broken up 
that season ? 

A, It was not broken up that season. 

X 34. Was the well at the Presbyterian chureh or the second well 
similar In appearance to the first one you saw ? 

A. Well, it looked to be. 

X 35. How long did the first well that you saw remain there? 

A. I don’t recollect. 

X 36. Was the Presbytetian church built or being built at the 
time you saw the second well ? 

A. I believe they used the pump to build that church. 

X 37. Did you see any well similar in appearance to those you 
described on the block on which the Presbyterian church now stands 
after the time you saw the second well near to the church ? 

A. No; not similar. 
5105 X 38. Are these the only two wells you saw of that kind on 
that block ? 

A. Yes; them is the only two that I have seen. 

X 39. State, as near as you can, what year J. R. Kays built this 
blacksmith shop on block 22. 

A. Well, I couldn’t hardly tell, but it was five or six years after I 
came; I come in ’59. 

X 40. Did you at any time have any conversation with J. R. 
Kays with reference to a well made of iron ? 

A. No, sir; never. 
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X 41. Now, are you certain that you saw the game of cricket while 
the first well was where you say it was? 

A. That is the only time I ever watched them ; I went over a pur- 
pose to see them play cricket and this funny well; that is what I 
went over for. 

X 42. Was that the time you tried to pump the well dry? 

A. Yes, sir. 

X 43. Are you certain they were not playing base ball at that 
time ? | 

A. I don’t know base ball from “ tother;” they had three sticks 
up and a cross piece, and they had a kind of flat club or oval club; 
that is all I could see difference from base or any other ball; I never 
played ball. 

X 44. Did you see any ball playing on those grounds the year you 

saw the second well ? 
5106 A. No; I did not, unless it was some little boys once in 
awhile; I don’t recollect. 

X 45. Now, is it not possible that at the time you went to pump 
this well dry the game of base ball was being played, and that what 
you have deseribed—that is, the sticks and bats—that you may have 
seen at some other time? 

A. Well, I don’t hardly know one game from another. They 
were playing that game then with wickets, I believe they call them. 

X 46. Has not your memory been refreshed concerning this ball 
playing, cricket playing, by some person in the interests of the de- 
fendant in this suit or the defendant himself? 

A. No, sir; I never thought of it until last night. Lake spoke to 
me about coming up here. When | went home [ studied the thing 
over, and it all came fresh In my mind. 

X 47. Did Lake say anything to you about the cricket playing ? 

A. No, sir; nor nobody else. 

X 48. What was the nearest house to the well, and who occupied 
it at that time? 

A. The nearest house was the one Jim Kays bought. 

X 49. What vear was the Presbyterian church built? 
S107 A. I couldn’t tell you; I might tell to look up and see its 
date. 

X 50. Can you now swear positively that the season you saw this 
well and the playing that you have referred to was not as late as the 
fourth season after you moved here? 

A. That I couldn’t tell you—what year it was at all. 


Cross-examination rests. 


Redirect examination: 
R. D. 1. Are you sure that you saw this well and the ball playing 
before J. R. Kays moved here to live? 
A. Yes, sir; I saw before he came here. 
R. D. 2. Did you see a similar well near the place where this first 
well was within a year or two after he came here? 
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A. Yes; there was one—I think it was that against the Presby- 
terian chureh—after he came here. 

R. D. 3. Did you see a similar well right opposite Kays’ shop, 
south, after he came here? 

A. No, sir; I did not. 

R. D. 4. Did you live in Independence all this time after 
5108 you saw this first well and until the Presbyterian church was 
built ? 
A. I did not. 


Redirect rests. 


Recross-exainination : 

R. X 1. What part of the time were you absent from Independ- 
ence between the time you saw the first well and the building of the 
Presbyterian church, and was it before or after J. R. Kays moved to 
Independence ? 

A. It was after J. R. Kays moved to Independence. I went with 
Orton three months; that was the second year of the war; this is all 
the time I was absent, and that was the second year of the war; I 
don’t recollect in what year. 

R. X 2. Where was J. R. Kays living—in what building—during 
the time you were absent with Orton the three months you have re- 
ferred to? 

A. He was living in that building right next his shop, in Inde- 
pendence, Iowa. 

Recross-examination rests. 

(Signed) GEORGE MANN. 


Subscribed and sworn to before me this 29th day of September, 
18580. 
[SEAL. ] (Signed) JOHN J. NEY, 
Notary Public. 


5109 THoMAS SHERWOOD being called on part of deft. Tomas 
SHERWOOD, being duly sworn, on oath testifies as follows : 

1. Are you the Thomas Sherwood that has been examined on the 
direct in this case? 

A. I am. 

2. Was you living in Independence, Iowa, in 1866? 

A. I was. 

3. In what business was you engaged in 1866 and where ? 

A. I was engaged in the livery business in therear of the Montour 
House, at Independence, Iowa. 

4. Who, if any one, was in business with you at that time? 

A. T. F. Curtiss. 

5. When did you quit keeping the hotel formerly known as the 
White House or Whites’ Hotel, and was known as the Merchant’s 
Hotel, and who succeeded you in that hotel? 

A. I quit keeping the house in ’64 or ’5; the latter part of 1864 
or first of 1865; a man by the name of Burr succeeded me. 
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6. How long did Burr keep the house ? 

A. I don’t know. 

7. When you moved out of the hotel where did you live first ? 
5110 A. I moved in a house standing opposite, across the street 
from the hotel barn. 

8. How long did you live in that house? 

A. A year and a half or two years. 

9. During the time you lived there did you hear of a well being 
put down on the west side of the river, known as an iron or tube 
well? 

A. I remember of hearing of a well being put down on the west 
side of the river; I cannot say whether it was while [ was living in 
that house or not. 

10. Did you see the men who put down that well to know them 
or (?) such ? 

A. Not at the time the well was put down. 

11. Did you see their tubing or apparatus that they used before 
they made the well? If so, state where you saw it. 

A. I did not see it to my recollection. 

12. Did you know J. M. Chandler at that time? 

A. I did. 

13. State, if you know, where said Chandler lived in 1861, when 
vou and Kimball kept the hotel, and where he lived at the time 
you heard of this well that was made after you moved out of the 
hotel ? 

A. He lived in the northeast part of the city in 1861; he moved 
to the west side of the river, but I don’t know when he moved. 

14. At the time the well was here, after you moved out of the 
hotel, did you hear of said Chandler’s purchasing territory of the 

parties having the well? 
5111 A. I heard that Chandler or Chandler & Turner had 
bought some territory up in Minnesota. 

15. About how long was it after you and Kimball dissolved 
partnership before the time that you heard that Chandler or Chand- 
ler & Turner had bought this territory ? 

A. From five to six years. 

16. Did you go and see this well that was put down after you 
left the hotel? If so, how far was that located from where the well 
was made that was put down while you and Kimball were in the 
hotel together. 

A. I saw the well spoken of; I never examined it particularly ; 
I think it was some five or six rods east, and about two rods south 
of the former well; that’s my recollection of it. 

17. After you moved out of the hotel did you go into the base- 
ment of that hotel to see any tubing and apparatus for making 
wells? 

A. I have no remembrance of anything of the kind. 

18. Do you now know Charles Brown, who keeps a sale stable at 
St. Paul, Minnesota ? 

A. I do. 
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19. Did you see him in Independence, Iowa, about the time you 
heard of this well being put down, after you left the hotel? 
A. I don’t recollect seeing him. 


Direct rests. 
5112 Cross-examination: 


X 1. At the time you saw this well that you say you saw after 
you moved out of the hotel, who was with you, and did you go to 
where it was on purpose to see the well ? 

A. I do not know who was with me; I never went particularly 
to examine that well. 

X 2. How far was it from the well to the Presbyterian church ? 

A. My recollection is some five or six rods. 

X 3. How near to a large tree on that block was this well ? 

A. I should think about three rods west and two rods south. 

X 4. Was the small Gooden house standing there at that time; 
and, if so, which side of the house was the well? 

A. I think the house was there, and the well stood east of the 
house. 

X 5. What vear was it that you saw that well? 

A. I can’t tell ; it was ’65 or ’6, I should think. 

X 6. May it not have been as late as ’67 or ’8? 

A. I would’nt swear but it was. 

X 7. When did you become acquainted with Chas. Brown ? 

A. Four or five years ago Chas. Brown came to me on the street 
and said: Sherwood, how do you do? [had forgotten him; I then 
became personally acquainted with him because I sold him a horse 
or two—some business. 

X 8. At the time you say he shook hands with you did you then 
remember that you had met him before? 

A. I did not, and do not to-day remember that I met him before. 


[SEAL. ] (Signed) THOMAS SHERWOOD. 


Subscribed and sworn to by Thomas Sherwood this 29th day of 
Septem ber, 1880. 
(Signed) JOHN J. NEY, 
Notary Public. 


Adjourned till 7 o’clock p. m., September 29th, 1880. 


5113 Parties met pursuant to adjournment. 
Parties present as before. 


SAMUEL P. McEwen, being called on the part of the def’ts. SAMUEL 
P. McEwen testified as follows, to wit: 

1. Are you the same Samuel P. McEwen who was sworn and ex- 
amined in this case on the direct —? 

A. I suppose [ am; I don’t know of any other. 

2. Did you know Joseph M. Chandler in 1861 and in 1866? 

A. I did. 

3. Where did he live in 1861 and where in 1866 ? 
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A. He lived on the east side of the river in 61, and the west side 
in 1866, in Independence, Buchanan county, Lowa. 

4. While he lived on the east side of the river about how far did 
you live from him ? 

A. He lived nearly a block west and a block north of where I. 
lived. 

5. State whether or not you and he and your families were inti- 
mate during the time he lived on the east side of the river ? 

A. We were very intimate. 

6. Do vou know how J. M. Chandler was employed during the 

season of 1861? Ifso, state what he was doing. 
5114 & 5115 A. Well, I think he was acting as constable and 
gardening at the time. 

7. You stated in your direct examination that you sawa well 
made on the west side of the river in 1861. Now, state if you saw 
another well near that same place after that time; if so, give the 
date when you saw the next well. 

A. As I said before, it was either ’62 or 63 that I saw the next 
well. 3 

8. After 1863 did you see another well there; if so, when ? 

A. There was one put down there in 1866. 

9. About the time this well was there, in 1866, did you hear of J. 
M. Chandler’s purchasing any territory or the right to make those 
wells in any territory ; if so, what territory ? 

A. I couldn’t tell you for the territory more than he went up into 
Minnesota some place; he said he got the right to put them in; he 
did not say about his purchasing. I think Joe Turner went with 
him in the operation, if | remember right. Joe first came here in 
that spring. That’s the best of my recollection. 

10. State whether Joseph b. Turner was here in 1861. 

A. I think not. 

11. Did you live in Independence continually from. 1861 to 

1868? 


5116 A. It was my home; I was not here all the time. 


12. How much of the time and what years was you away? 

A. I left in the fall of 1862; come back home the 5th of March, 

1863 ; I was away in fall of 1865 and came back the last of Feb- 

ruary, 1866; I was in Chicago that winter; | was home the balance 
of the time. 


Direct rests. 


Cross-examination : 


X 1. When did J. M. Chandler move to where he lived in 1866? 

A. I couldn’t tell the exact time, but it was some place along in 
1863 or ’64. 

X 2. When did J. M. Chandler move to w here he lived in 1861 ? 

A. He must have moved there somewhere along there in ’58 or’59. 

X 3. Do you know when he moved there, or do you simply con- 
clude that he moved there at that time from some other circum- 
stance? 
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A. I don’t know positively; he bought a man by the name of 
Ward, a man who followed teaming around town, out; it was hard 
times somewheres along about 1858 or 1859. 

X 4. You say you saw a well in 1862 or ’63; where was this well 

‘located ? 
A. It was located on block three—the block where the 
5117 Presbyterian church now stands—near the northwest corner 
of the block, within ten or fifteen feet from the corner. 

X 5. Was it before or after you returned, in 1868, that you saw 
this well? 

A. My impression now is that it was after I came from Marshall- 
town. I worked in Marshalltown the winter of 1862 and came up 
in the spring of 1863, and I think it was then I saw the well. 

X 6. What were you at work at at Marshalltown? If at your trade, 
building houses, state what house you built or worked at. 

A. I was at work on an elevator for Hayden & Co. 

X 7. Deseribe the appearance of this well you saw in 1862 or ’3. 
State, if you know, who made it, who owned it or had charge of it. 

A. It was an iron pipe or tube driven in the ground and a pump 
put on it. Ido not know who made it; I do not know who owned 
it; | do not know who had charge of it. 

X 8. Was there any buildings on block 3 at the time you saw this 
1862 or ’3 well? 

A. Yes; there were some buildings on that block : O. M. Pond’s 
house was on one corner of it; that little wooden-house just beyond 
the church, I think, was there or part of it. 

X 9. Who lived in the little house beyond the church at that 


- 


time? 

A. I think it was a man by the name of Hill. 

X 10. Did you, at the time you saw the well, or about the time you 
saw this well, hear who made it? 

A. I den’t recollect; I suppose I heard the name, but I don’t re- 

member the name. 
5118 X 11. Was there a blacksmith shop nearly opposite, across 
Main street, at that time, on block 22? 

A. Yes, sir; there was a blacksmith shop there on the block 
about at that time. 

X 12. State now where the well was located that you say was put 
down on that block in 1866. 

A. It was located there on the disputed ground within a small 
radius of where the other two was. 

X 13. Which side of the little house was it? 

A, It was north of west from the little house. 

X 14. How near to the northwest corner was it? 

A, It may have been 15 or 20 feet from the northwest corner, 

X15. Who made this well, how was it made, who owned it or 
had charge of it? 

A, Tdo not know who put it down; it was made by driving a 
tube in the ground and putting a pump on it; Pde not know who 
owned it; TI don't know who had charge of it, 
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X 16. Do you know of yourown knowledge that J. B. Turner 
was not in Independence in 1861? 

A. I don’t think he was, for I never learnt to know him till after 
1866. 

X 17. Did you see either the ’62 or ’3 or the ’66 well made? 

A. No; I did not. 

X 18. Then all you know about the construction of these wells is 
what you heard. 

A. All I know is what I “see.” 

X 19. Who occupies the blacksmith shop on block 22 that you 
have referred to? 

A. Kays is the man to the best of my recollection that occupied 
it along about that time. 

Cross rests. 
o110) Redirect: 

R. D. 1. Are you certain that it was after you came back from 
Marshalltown in, 1863, that vou saw this second well? 

A. I can’t answer that 1 am certain, but it was to the best of my 
recollection. 

2. Are you certain that Kays was in the blacksmith — at the 
time that you saw this second well? 

A. I said that he worked there on or about that time, but I don’t 
remember that he worked there at that particular time. 


Redirect rests. 


Recross : 
R. C.1. What is your best recollection as to Kays occupying 
the blacksmith shop at the time you say you saw the second well” 
A. The best of my recollection is that he occupied it about that 
time; I don’t remember that he occupied it at that particular time. 
(Signed) S. P. McEWEN. 


Subscribed and sworn to before me by Samuel P. McEwen this 
29th day of September, 1880. 
[ SEAL. ] (Signed) JOHN J. NEY, 
Notary Public. 


Adjourned to 8} a. m., September 50th, 1880. 
5120 JostaH Brace heing called on the part of the defendant. 


Jostan Brack, being duly sworn on oath, testifies as fol- 
lows : 


1. What is your name, age, place of residence, and occupation ? 

A. Josiah Brace ; age, 64 years ; residence, in Independence, lowa ; 
occupation, shoemaker, 

2. Did you reside in Independence, Iowa, in 18612 [If so, in what 
part of the town did vou reside 

A. LT resided Ina little brick house on the west side of the river; 
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the house belonges to Mr, Donnan; it was on block 22. 
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5121] 3. Who lived in the house adjoining you on the west at 
that time ? 

A. Mr. Trexler. 

4. When did you move into this little brick house, and how long 
did you reside there? : 

A. I moved in in the spring of 61; I leased the place for one 
year; I resided there the year. 

5. Did you know W. H. Joslin in 1861? 

A. Zee; I-did. 

6. Did Joslin ever live in this brick house that you speak of ; 
and, if so, when ? 

A. Yes, he did; he lived in it before I rented it ; he went in just 
after he was married; I said perhaps the word rented ought to be 
changed to leased; I stated, because I had lived in the house pre- 
viously under another party without a lease, the other party was 
D. F. Gifford. 

7. When was it that Mr. Joslin moved into this house ? 

A. I ean give no day, but it was in the winter some time of ’59. 

8. How long did Mr. Joslin live in the house at that time? 

9. Low long did Mr. Joslin live in the house at that time? 

A. I can’t tell. 

No. 9. Missed numbering. 

5122 10. Was he living there when you moved in in the spring 
of 1861 ? 

A. No, sir. 

11. While you was living there in 1861 were there any companies 
raised in this town for the war of the late rebellion ? 

A. There was. 

12. How many companies were raised here, and who were the 


» 


‘aptains of them ? 

A. Three; Lee; next was Hord; I never knew his initials ; I am 
not so certain of the other captain; I think it was Miller. 

13. While Lee or Hord’s company was here did you see or know 
of a well on the block south of this house where you lived ? 

a. 20: 3 did, 

14. How was that well made? 

A. It was an iron pipe driven, in the ground, and an iron pump 
put on top of it. 

15. Did you get water at this well or see others get it? 


A. I did. 
16. For what purpose did you get water there? 
5123 A. To use in the family. 


17. lor what purpose did you see others get water there? 
A. I see men go there and get water to drink. 
1S. State whether or not you saw any of the men belonging to 
these military companies get water there. 
A. Yes: I did. 
19. To which of the companies you have named did they belong? 
A. I could not tell. 
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20. Do you remember of the fact of Captain Lee’s company leav- 
ing Independence ; if so, about when did they leave? 
A. About the middle of July, 1861. 
21. Do you know of the fact of Captain Hord’s company leaving 
Independence; if so, about when did they leave? 
A. About the last of August, 1861. 
22. State whether or not this well remained there after Hord’s 
company left. 
A. It was there after they were gone, but I don’t know how long. 
23. What was W. H. Joslin employed at in 1861? 
A. I don’t know. 
24. Where did he live while you lived in the brick house in 
1861? 
5124 A. I don’t know what house he lived in. 
25. Did W. H. Joslin live on the west side of the river in 
1861 ? 
A. I don’t know. 


Adjourned to 13 o'clock p. m. 


Met pursuant to adjournment. 
Parties present as before. 


Examination of J. Brace resumed: 


26. Is there now any prominent building on the block on which 
this well which you saw in 1861 was situated; if so, what is the 
building? 

A. Yes; there is a building on the block ; the Presbyterian church 
is on the block. 


Direct rests. 


Cross-examination : 

X 1. When was your attention first called to the well you say you 
saw in 1861 since that time? 

A. I don’t know as anything called my attention to it at any time; 
it has been a present thing with me from the novelty of it; when I 

first saw it my attention was first attracted to it, 
5125 X 2. Have you talked with anybody within the last four 
years on this well subject, or about Joslin’s residing in Inde- 
pendence? If you have had, state with whom and the conversa- 
tion as near as you can, and make your statements so that the 
notary may be able to take down all that you say. 

A. Yes, I have, in common conversation with friends and neigh- 
bors; I had no conversation on the subject of Joslin’s residing in 
Independence; I can designate no particular parties; I had no 
specially interested conversation—that is, with parties interested. 

X 3. Do you now or have you at any time owned a well sub- 
stantially similar in construction to the one you say you saw in 1861? 

A. I do not own one, and have never owned one. 

X 4. Describe particularly the location of the well you say you 
saw in 1861. 
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A, The northwest corner of the block, Op prasile, OU the south, to 
the house | hved in 
X 4. Is that the same bleck on which the Presbyterian chureh 
new stands—that is, where the well stood ? 
A. Yes, sir 
X 6. How far was it from the north and west lines of the block to 
the tube of the well? 
A. I do not know; | never measured the distance. 
X 7. State as near as you can. 
5126 A. It might have been one rod; it might have been two, 
for all I know. 
X 8. Might it have (been) 20 rods each way, for all you know? 
A. No, sir. 
X 9. State, as near as you can, how far it was from each line. Give 
your best recollection. 
A. It was on the north end of the northwest corner lot within the 
stakes; the lot nor block was not enclosed. 
X 10. What was the size of the northwest corner lot referred to ? 
A. Four by eight rods. 
X 11. Did you live in the little brick house on block 22 at the 
time the well that you say you saw was made? 
A. I lived there in ’61, and I saw the well in 61. 
12. Did you see the well made, or any part of it? 
No, sir. | i 
13. Who made it? 
I don’t know. 
14. Who owned it? 
I don't know that. 
15. Who owned the lot upon which it stood ? 
» | don't know who the lot belonged to. 
16. Who had charge or control of the well ? 
. There was no one appeared to. 
17. How long did it remain there? 
. I couldn’t tell that definite; it was there a number of weeks. 
18. For what purpose was it put down, judging from what you 
saw and heard? 
5127 A. ‘To introduce it to the public. 
X 19. Did you see the parties who constructed this well or 
owned it, or did you hear their names? 
A. If I did I don’t remember them now. 
. X 20. When was the well made? 
A. I guess | have answered that question already. I tell you I 
didn’t see it put down. I couldn’t tell you when it was put down. 
X 21. What month, in the year 1861, did you move in the little s 
brick house? 
-A. Somewhere near the first of May or latter days of April. 
X 22. Was the well there when you moved in the little brick 
house ? 
A. I don’t know. 
X 23. How long was it after you moved in before you saw this . 
well? State as near as you-can. 
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A, It might have been three or four weeks 
y 24. Was there any platform under the pump? 
l think not. 
x 25. Was there any spout or trough to it either for carrying the 
water away or for watering the stock ? 
A. I saw nothing but the pump. 
X 26. What kind of a pump was used with this well ? 
A, An iron pump with a pitcher spout. 
X 27. What name was given to this well—that is to say, what 
kind or what was it called ? 
A. I don’t remember about the name. 
0128 X 28. Was either of the streets or roads by this well worked 
Pale en the year you saw it—that is to say, was the sides dug 
or ploughed up and thrown to the centre, or the road repaired in 
any manner? 
A. I don’t know as I can recollect what work was done on the 
streets. The streets lie just where they do to-day. 
X 29. When was the first important public building erected on 
the west side of the river, after you moved over there, in 1861? | 
A. There was none erected while I remained in this town; in 65 
I moved out of the town and was gone 5 years, and then I moved 
back again. 
X 30. Where did you aside when you moved — again, in 1870? 
A. I resided on the other side of the river one year; the west side. 
X 31. State where, on the west side, you vealed 
A. I resided ina house ast of Ephriam Leech ; it stands there 
now, on lot 9, block 27, Stoughton & McClure’s 2nd addition to In- 
dependence, lowa. 
X 32. When you moved away from Independence, in 1865, where 
did you go to? 
A. 4 reemont township, Buchanan county, Lowa. 
X 33. What business were you engaged in during those years? 
A. I went farming. 
X 34. Were you in Independence frequently during those years, 
from 1865 to 1870? 
5129 A. Yes; I was in not very often; I only came in when 
necessity compelled me to. 
X 35. What year did you move to Independence first ? 
A. My first arrival was January 4th, 1856. 
X 36. Where did you reside first after mov ing to Independence? 
A. I remained with relatives for some time before I went to house- 
keeping; I lived on the east side of the river. 
X 37. How long did you’ remain with your relations before you 
went ~ housekeeping ? 
A. Until the next spring. 
X 38. Where did you live when you first went to housekeeping? 
A. In a house, now gone, that stood this side of Empire House; 
was on lot 7, bl’k 23, 8. & M.’s, 2nd add’n. 
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X 39. Did you move into that house in the spring or summer of 


1857 ? 
A. No, sir; the spring of ’56. 
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X 40. How long did you reside there? 

A. Until December of the same year. 

X 41. Where did you then move to? 

A. I moved to the house east of Ephrain Leaches, on lot 9, bl’k 27. 

X 42. How long did you live there? 

A. I was there nearly two years. 

X 43. Where did you next move to? 

A. Toa house on Main street, on block 22. 

X 44. How long did you live in that house on block 22? 

A. I don’t recollect: I wasn’t there but a short time. 

X 45. Was thatthe brick house that you referred to in your direct 
examination; if not, what house was it? 

A. It was a wood house, moved away after I moved out. 
5130 X 46. On what lot and part of a lot did it stand on? 

A. It was east of the white building that is now east of the 
little brick. 

X 47. Who owned it at — time you lived in it? 

A. I think that it was Cornelius Hedges; whether he owned it or 
had the renting of it, he was the one I paid the rent to. 

X 48. State, as near as you can, the year and the month in the 
year that you occupied that house. 

A. It was in the fall; I can’t state the year without referring to 
records that are not with me. 

X 49. What year was it and what time in the year that you 
moved out of the house on block 27? 

A. It was in the fall; I can’t give the year any better than I could 
in the other question ; 1 don’t see any necessity in repeating ques- 
tions. 

X 50. Where did you move to when you moved out of the house 
on block 22 that you say was moved away? 

A. I rented the basement of the brick house of Daniel Gifford 
and moved into it. 

X 51. On what lot and part of a lot did this building stand? 

A. It is on the west half of lot 7, block 22. 

X 52. Is the house now standing where it did at that time? 

A. Yes, sir. 

X 53. When did you move into that house, and how long did you 
remain in it at that time? 

‘A. I moved into the basement some time in the fall and remained 
there until the spring; I don’t recollect what year. 
5131 X 54. What is your best recollection as to the year? 
A. I think somewheres, to my best recollection, about ’59- 

X 55. Then your best recollection would be that you moved into 
that house in the fall of ’59 and moved out in the spring of 1860. 
Is that correct ? 

A. I can’t tell decidedly ; it is my best recollection. 

X 56. Where did you move to in the spring of 1860, or when you 
moved out of the basement ? 

A. I moved toa house on River street, on the west side of the 
river. 

X 57. How long did you remain in that house? 
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A. I can’t tell; I spent just that year in two houses on River 
street. : 

X 58. When you removed from River street where did you then 
move to? 

A. I then rented the brick house of Mr. Donnan—-W. G. Donnan. 

X 59. Is that the same house that you rented the basement from 
D. F. Gifford ? 

A. Yes, sir. 

X 60. And how long did you remain there? 

A. I was there one year. 

X 61. And where did you move to from the brick on block 22, 
and how long did you remain where you moved to at that time? 

A. I moved to lot 1, block 11, River street, on the west side of the 
river; I was there somewhere near two years. 

X 62. Where did you remove to from there, and how long did 

you remain where you moved to from that place? 
5132 A. To what was called Wilcoxe’s block, on the east side of 
the river, and remained there during the winter. 

X 63. Where did you move to from there, and how long did you 
remain where you then moved to? 

A. I moved to the west side of the river and rented a house of 
George Bouck, in the rear of Asa Clark’s store, on block 1. 

X 64. How long did you remain there? 

A. I was there about a year—i think a little over—to the best of 
my recollection. I went from there to Freemont township. 

X 65. What year was it that you lived in the Wilcox block, on 
the east side of the river?’ 

A. ’63 (corrected). 

X 66. What year was it that vou lived in the house on River 
street, the first time you moved there? 

A. I don’t remember, I told you. 

X 67. Was the first season that you moved into your farm in Free- 
mont township a wet or dry season ? 

A. May and the first hqlf of June was dry; from the latter part 
of June to the 4th of July was wet; August was dry & September 
wet. 

X 68. Was the spring and summer of 1861 wet or dry? 

A. I couldn't tell. 

X 69. When did you first become acquainted with Mr. W. H. 

Joslin ? 
5135 A. I couldn’t give any date to it. The first I ever saw of 
him was asaclerk in astore here. I| never had any intimate 
acquaintance with Mr. Joslin, only as we would know one another 
passing — the street. 

X 70. Whose store was he clerking in ’ 

A. P. C. Wileox’s. 

X 71. Was he married at the time vou first knew him ? 

A No, sir; he wasn’t married when I first knew him. 

X 72. What year was it he got married? 

A. 1 don’t know. 
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A. I was here three years or a little less; such things don’t inter- 
est me & I don't keep a record, 

X 74. Where did he live when he went to housekeeping the first 
time after getting married ? 

A. To the best of my knowledge he lived in that little brick on 
block 22—in the upper part of it. 

X 75. How long did he live there? 

A. I don’t know. 

X 76. Where did he move to? 

A. I don’t know that. 

X 77. Did he live in the little house on block 22 up to the time 
that you moved there and occupied the whole of it? 

A. I found the house vacant and went to Mr. Dorman and leased 
it: I don’t know who lived there last before | moved in; I don't 

know how long the house was vacant. 
513 X 78. In answer to direct interrogatory number 10 you 
say Joslin was not living there when you moved in, in the 
spring of 1861; did you mean that he was not living in the little 
brick house or that he was not living on the block ? 

A. I me-nt the little brick house. 

X 79. While living in this little brick house, in 1861, where did 
you obtain your regular supply of water for family use? 

A. I got it in different: places. 

X 80. Was there any well on block 22 at that time? If so, state 
how many and where they were located. 

A. There was one on the lot where the brick house was ; it wasn’t 
cvood for family use; 1 can’t remember any other—not now. 

X 81. On what part of the lot on which the little brick house 
stood, on block 22, was this well, and what kind of a well was it? 

A. It was on the east side of the lot near the line fence and about 
opposite the door that entered the basement; the lot was eight rods 
deep; IT should think it was about the centre of the lot; it was a 
stoned-up well; the time I was there we drew it up with a hook. 

X 82. Did you obtain water from any other place during that 
time ? 

A. I sometimes came to a well on the block east of that and on 

the north side of Main St. | 
51385 X 83. Where was this well located on the block last named ; 
what kind of a well was it, and how did they obtain water 
from that well? 

A. The well stood behind the house, close to the house; I should 
think it was near the east line of the southwest corner lot and, perhaps, 
say, 40 feet from Main street. It was a stoned-up well; they drew 
the water from it with a windlass and chain and rope and bucket. 

X 84. When did you next see a well of that kind on the block in 
which the Presbyterian chureh now stands ? 

A. What kind of a well do you mean ? 

X 85. A well similar to the first one you saw on that block. 

A. I don’t know as I have seen any. 

X 86. Was the lot on which the little brick house was situated 
fenced in at the time you lived on it, in 1861? 
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eS, Sir, 
Was the lot on which the well was located on the block 
ced in at that time? 

A. Yes, sir. 

X 88. Who lived nearest to you on the east in the summer of 1861? 

A. I think it was Mr. P. Tabor, druggist down here. 

X 89. What kind of a house was it—wood or brick ” 

A. Wood. 

5136 X 90. Who lived next east to him during the same time on 
the same block, if anybody, and was the house brick or wood ? 

A. A widow woman by the name of Munroe; the house was 
wood. 

X 91. Who lived next to you on the west during the spring and 
summer of 1861, and what kind of a house was that? 

I think there was two families; one moved out and another 
moved in; to the best of my recollections, Mr. Trexler lived there 
when I first moved in; Mr. Whitmarsh moved in afterwards. 

X 92. State, if you please, how many buildings there were between 
that and the west line of the block; give the kind of building- and 
who occupied them during the spring and summer of 1861. 

A. There was one west of the house in which Trexler and Whit- 
marsh lived; a wooden building. I couldn’t tell who occupied — ; 
there were strangers moving in and out, and a part of the time it 
stood empty. 

X 93. Do you know the defendant in this action, George Hovey 

A. Yes, sir. 

X 96. Have vou iad any conversation with him or he with you 
on any of the subjects about which you have testified to-day ? 

A. Yes; we have had some conversation. 

X 97. State when and where, and give the conversation 
5137 as near as you can. 

A. I cant give any particulars. It occurred here on the 
street in Independence, and the subject has been what his prospects 
were in this case in which testimony is being given. 

X 98. State, as nearly as you can, the conversations that you have 
had with him. 

A. I cannot give you the words that have been used. 

X 99. Do you refuse to give any other answer to the question ? 

A. 1 would give you the words if it were possible. If lL had them 
at my command—had the memory of them—you should have them. 

X 100. The examiner is requested to repeat interrogatory “ 98.” 
(Question repeated.) 

A. I stated I could not give the words. The subject was about his 
prospects in the (case) In which evidence is now being taken. 

X 101. I now inform you that you are not asked or expected to 
give the exact language used in the conversations, but that you will 
be required to answer the question number “ 98,” the substance of 

which is to state, as nearly as you can, the conversation had. 
5138 A. Well, [ can’ t state any thing more than to say I met Mr. 

Hovey on the street, and [ have asked him what his pros- 
pects were, and he has told me about the case as far as it had gone. 
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That is the sum and substance of our conversations in regard to this 
case now pending. 

X 102. What did Mr. Hovey tell you about the case, so far as it 
had gone? 

A. I understood him to say that the decision was in his favor, I 
think, by Judge Love, presiding. 

X 103. Is that all the conversation that passed between you? If 
not, state further & fully as you can. 

A. I don’t recollect of anything further. We had very little con- 
versation together—Mr. Hovey and I—on this the subject of this 
particular case. : 

X 104. Have you not understood, from what you have seen and 
heard, that if it could be established that a well of the kind you 
have referred to was driven on that block that it would aid in de- 
feating the claim of the owners of the drive-well patent? 

A. I think I have — such remarks in public among men. 

X 105. Do you not understand, from what you have seen and 
heard, that that is the general understanding in this commu- 

nity ? 
51358 A. I understand men’s opinions by their words. I can only 
call to mind five men besides Mr. Hovey with whom I have 
held conversations ; therefore I do not know the general opinion of 
this community. 


X 106. Do you not know, or have you not understood from what 

you have seen & heard, that there is an organized opposition 

5140 to the collection of royalties under what is called Green’s 

patent, and has there not been considerable excitement and 

discussion in the community within the past two or three years on 
that subject ? 

A. I know nothing of any such organization ; I have heard that 
there was such excitement, but I have heard very little discussion. 
X 107. Do you not sympathize with this opposition referred to? 

A. I can’t say that Iam particularly in sympathy, because I don’t 
know the facts on the other side. 


Cross-examination rests. 


Redirect examination : 


R. D. 1. Has this excitement or discussion changed your recollec- 
tion of the facts about which you have been asked to-day ? 
A, No, sir, 
(Signed) JOSTATL BRACE, 


Subseribed and sworn to before me by Josiah Brace this 30th day 
of September, 1880, 
[SKAL, | (Signed) JOHN J. NEY, 
Notary Public. 


Adjourned to $$ o'clock a, m., Sept. 30, 1880, 
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Ocr. 4, 1880. 
5141 Parties met pursuant to adjournment. 
Parties present as before. 


D. 8. DEERING being called on the part of the def’ts. D.S. Derr- 
ING testifies as follows, to wit: 

1. What is vour name, age, place of residence, and occupation ? 

A. D. 8. Deering; age, 64 years; reside in Independence, lowa, 
and occupation, deputy clerk of the courts of Buchanan county. 

2. How long have you resided in Independence, Iowa. 
5142 A. I came here in the spring of 1860, 1 think; I have re- 
sided here ever since. 

3. On what lot and block do you now reside and how long have 
you resided there? 

A. I reside on lot 1, in block 7, Stoughton & McClure’s 2nd addi- 
tion to Independence, Iowa; I have resided there since the Ist of 
April, 1862. 

4. How far from your residence and in what direction is block 
four, in Stoughton and McClure’s 2nd addition to Independence ? 

A. It’s the next block north ; it is distant four rods. 

5. What improvements, if any, were on that block in April, 1862? 

A. There were none. 

6. In passing from your residence to the street could you see over 
the whole of the block? 

A. Yes. 

7. Was that block ever used as a cricket ground, to your knowl- 
edge ; if so, when? 

A. It was; it was previous to my living over there; I don’t think 
it was ever used as a cricket ground after my moving there; I am 
satisfied it never was. 

8. State, if you know, the names of the persons who used to play 
cricket there. 

A. Oh, I ean’t tell: there was Charles L. White, C. F. 
5143 Herick, 1 think C. F. Putnam, and I think R. D. Reed and 
Richard Thornton, W. S. Marshall, and probably a dozen 

in all. 

9. What became of C. L. White & W.S. Marshall? 

A. I think they both went into the army; I think White went 
into Lee’s company ; I know White did and I think Marshall did, 

10. When did Lee’s company leave Independence ? 

A. Well, I can’t tell you the month; it was in ’6L. 

11. Was any cricket played on that ground after Captain Lee’s 
company left Independence ? 

A. IT don’t think there was. 

12. Did vou know J. R. Kays when he lived in Independence ? 

A, Knew Kays, a blacksmith over there; [don’t know what his 
name Was, 

13. When did he come to Independence ? 

A. I can’t tell you, 

14. Was it before or after Captain Lee’s company left Independ- 
ence Y 
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A. lt was on lot 3, block 22. Stoughton and MeClure’s 2nd addn. 
1G. Who first improved block four, Stoughton and MeClure's 
Ynd addy r 
old A. J. 8. Woodward. 
17. Who now lives on said block ? 

A. Z. Stout. 

18. Do you remember the building of the Presbyterian church, 
on block three, Stoughton & McClure’s 2nd add’n to Independence? 

A. Yes. 

When was that church built? 

A. I think in 1868. 

20. At the time they built that church did you see a well there 
of any kind; if so, what kind? 

A. There was a pump, an iron tube driven into the ground, a few 
rods from the church, from which they got the water to make the 
mortar for the church. I don’t know whether it was driven or how 
it was put down. It was, perhaps, three or four rods from the build- 
ing. I know that it wasn’t dug. 

21. Prior to the building of that church had you seen a well of 
similar construction on the same block; if so, when did you see it? 

A. There was one driven down on the same block in the summer 
of 1862. 

22. On what part of the block was that well driven ? 

A. It was near the west side of the block. ‘To the best of my rec- 
ollection, it was a little north of the centre of the block. It might 
have been a rod away from the west line; maybe two. 

5145 23. Did you see the parties while they were making this 
well; if so, what did you see them do? 

A. Yes; I saw them when they were putting down the pump. I 
wasn’t there all the time, but as I went back and forth I saw them 
driving the iron tube into the ground. They put a pump on top 
of it 

24. What time in the year was it that they made this well? Give 
per rg aeae as nearly as you can. : 

. [ couldn’t say certain; I think in July or August. 

nt Did you use this well or see others use it to get water? 

A. I did use it and saw others use it. We brought water from 
there for household purposes. Our well was dry. 

26. How far was this well from your house? 

A. Well, it was probably from ten to twelve rods. 

27. While this well was there did Carl White, Charley Herrick, 
or Charley Puteney play cricket or block four, where Z. Stout now 
lives? 

A. I am satisfied they did not. Carl White was inthe army. I 
am satisfied there was no cricket played after I moved over there— 
played on that block. 
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vy. Was you at and about your home during the months 
of May, June, & July, 1860? 

A. 1 was. 

30. State whether or not during either of those months you saw 
or heard of a well being put down near the northwest corner of this 
block, there in Stoughton & McClure’s 2nd add’n to Independence, 
by driving an iron tube in the ground and fixing a pump to the top 
of it. 

A. I have no present recollection of any such thing, but I can’t 
tell what I saw or heard at that time. 

dl. Was you acquainted with J. M. Chandler in 1866; if so, where 
did he reside? 

A. Yes; I was acquainted with him; he resided in Independence; 
I think he resided on the west side of the river. 

32. Did you hear of J. M. Chandler and J. B. Turner purchasing 
any drive-well territory in 1866? 

A. I have no recollection at present of any such thing. 


Direct rests. 


5147 Cross-examination: 


X 1. How frequently did you go over on the west side of the river 
and around block- three and four during the year 1861 ? 

A. | couldn’t say; I might have been over there five or six times 
in 1861; I bought that property; I bargained for it in the fall of 
1861, and the deed was made in the spring of 1862; it was made in 
February. 

X 2. During the times that you were across the river on the west 
side in 1861 did you pass near this northwest corner of block three 
in your going and coming? 

A. I C id. 

X 3. How frequently did vou see the game of cricket ball played 
on block four during 1861 ” 

A. I couldn’t say whether it was 1860 or 1861 they played cricket; 
I have no distinct recollection of seeing them play cricket but once. 

X 4. Were you acquainted with Mr. Herrick, Carl White, Richard 
Thornton, and the others you mentioned in your direct examination 
in the spring and summer of 1860? 

A. I was. 

X 5. Were you famil-ar with the game of cricket in 1860 and 
1861? 

A. No, sir; never saw it played before. 

X 6. Was there other kinds of ball playing, base ball and the like, 

during the years 1860-61 and thereafter, on block four? 
5148 A. There might have been, but I have no recollection of 
them. 

X 7. What year was block 4 fenced ? 
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A. I can’t tell you. 

X 8. Was there any improvements on block three at the time 
you saw this drive well—I mean the first one? 

A. I think the southeast corner of the block was improved. 

X 9. What was on the southeast corner, how was it occupied, and 
and was that all the improvements you remember being on the block 
at that time? 

A. I am not positive, but that is my impression; if it was it was 
the only improvement on the block at that time; it is my impres- 
sion there was a building of some kind on that corner. 

X 10. Was there a blacksmith shop nearly opposite and across 
Main street, nearly north from where the well was located, in 1862? 

A. I think there was a building on the corner; whether it was 
occupied as a blacksmith shop or not I couldn’t say. 

X 11. Did the first well that you saw on block three attract the 
attention of the citizens to any extent, or was it regarded as a curi- 
osity or novelty at that time, judging from what you saw and heard ? 

A. Well, I should say that the well attracted a good deal 
5149 of attention, because I saw a good many people there around 
it trying it. 

X 12. Had you at that time seen or heard of a similar well hav- 
ing been put down near the same place prior to that time? 

A. I think not; my present recollection is that I did not, for I 
considered it something entirely new and valuable, if practicable. 

X 13. Is your impression and recollection sufficiently distinet to 
enable you to state positively that you saw this well after you had 
moved on lot 1, block 7? 

A. Yes, sir; I knew it was after I moved there; I can’t be mis- 
taken about it. 

X 14. Now, are you as positive that it was in the year 1862 that 
you saw this well, or is it not possible that it was ata later date 
than 1862? 

A. Well, sir, I have no doubt on the subject at all that it was in 
1862. 

X 15. What business were you engaged in in the year 1866 ? 

A. I was in the drug business; I was in the same business in 
1861. 

X 16. On which side of the river were you engaged in business 
in those years ? 

A. On the east side. 

X17. State how many members of your family were living with 

you on lot J, block 7, in 1861 and 1866. 
5150 A. In ’61 there was all my children that were living; 
there were six; I couldn’t say in 66; we lost two girls ; all 
were living with me that were alive. 


Cross-examination rests. 
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Redirect: 


R. D. 1. Was you on the west side of the river very frequently in 
1861? 
A. I think not. 
(Signed) D. 8S. DEERING. 


Subscribed and sworn to before me this 30th day of September, 
1880. 
[ SEAL. | (Signed) JOHN J. NEY, 
‘otary Public. 


8151 Parties met pursuant to adjournment. 
Parties present as before. 


Leitner T. StroMAN being called as a witness on the part of the 
def’ts. Leitner T. StromAN, being duly sworn, on oath deposed as 
follows, to wit: 


1. What is your name, age, place of residence, and occupation ? 

A. L. T. Stroman ; reside in Independence; age, 66 years; ocecu- 
pation, tailor. 

2. What year did you come to Independence to live ? 

A. In 1858. 

3. State whether or not you have lived here in Independence ever 
since that time. 

A. Sept. 15th I came to this town, and have lived here ever since. 

4. Did you know Baxter Adams in his lifetime? 

A. I did. 

5. Do you know of his holding any official position; if so, what 
position was it? 

A. He was road-master. I know of his being road-master. 
5152 6. What year was he elected road-master first ? 
A. In 1860. 

7. State whether or not you worked for him while he was holding 
that office. | 

A. I did, off and on, at different times. 

8. While you was at work for him, did you see a well on the west 
side of the river that was peculiar in its construction ? 

A. l did. 

9. Describe the well as to its appearance. 

A. It was a small-sized well or pump, not very high up,set on a 
plank floor about three feet by four, with a trough under it, where 
we used to pump water in to water horses. 

10. What was there down below the pump to draw water through ? 

A. A metal tube. : 

11. How was that metal tube put into the ground ? 

A. I didn’t see it put in—of course I can’t say how it was put 
down, 

12. Did you hear anything said at the time you saw the well as 
to how the pump was put down’? If so, state what was said on that 
subject. 


: 
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A. I never had any conversation about it. They told me it was 
a well without any digging. 
13. Did this well remain where you first saw it all the while it 
was there ? 
O153 A. It did not. 
14. When it was moved, which way and how far did they 
move it? 
A, It was moved about a rod east and south. 
15. After it was moved did you see the tube that went into the 
ground or any portion of it’ 
A. What — said to be in the ground. T[ could see a portion of 
What Was said to be mm the ground 
1G Hew much of this tube could wou see? 
A. A short piece of it; two oer three feet long: I didn’t measure 
it. «=T don’t knew the exact length 
IT. State whether this part that "vou saw stuck up above the 
ground or not 
A. lt was not. It was in the blacksmith shop I saw it. I saw it 
there after it was cut off. | 
1S. Now, Mr. Stroman, the question | asked you was, could you 
see any part of this tube that was put into the ground? What I 
meant was whether the tube that you say was in the ground— 
whether any part of it stuck up above the ground so that you could 
see it. 
A. No. 
19. Then you did not see any part of the tube that was in the 
‘ound, as thev said ? 


(ry 
> , 
A. It was all covered up with the exception of the pump. 


Direct rests. 


5154 Cross-examination : 

X 1. Where did you first reside when you moved to Independ- 
ence, lowa ? 

A. I lived on the east side of the river, on the north side of Main 
street, in the property owned by Mrs. Hayward (or Hageman), now 
owned by Mass. [| lived there six months. 

X 2. Where did you next reside? How long did you live there ? 
Where did you move to after that ? 

A. [moved in a house north about two squares—a house owned 
by Mr. Ephriam Leach, on the east side of the river. I lived 
there six months. Then [ moved in the Brewer block, and I stayed 
there aboutsix months. I lived there a year instead of six months. 
Then I moved from there down into a house owned by Capt. Lee— 
a stone house. I lived there four years, I guess. This was on the 
east side of the river. 

X 3. What yeai did you move from Capt. Lee’s house and where 
did you move to? 

A. I don’t know the exact year. By looking over some memo- 
randas that I have I could tell. I moved in Robinson’s house on 
this street back again. 
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X 4. In what house did you live in 1866 and what were you doing 
that year? 

A. I lived in a house that I built; southeast portion of the town, 
in block Ll, Searcliff’s addition to Independence, lowa. 

X 5. Who did you buy the ground of on which you built? 

A. Searcliff, Thomas Searcliff. I was laboring out at anything I 

could get to do. I was not working at my trade. 
D150 X 6. Where is Baxter Adams now ” 

A. He is dead. 

X 7. When did he die? 

A. He is dead now three or four years 

XS. Who was working on the road with vou at the ime you saw 
this well? 

A. Well, there was a good many, but they were changed often. 
There was Rilly Adams, — was ploughing and scraping, and there 
was Wattles—I don't know his first name—he held the seraper, and 
Mr. Flannery and myself to clean up after the scraper, Wattles’ 
first mame was Charles. | 

X 9% Where is Billy Adams: now or any of those vou have named? 

A. Wattles is away up here on the North railroad; I @on’t know 
just where he is located. Billy Adams is out west of town some- 
where, I don’t know where, and Flannery died a short time ago. 

X 10. At the time you first saw the well referred to were there 
many people around it? 

A. No, sir; there was none; none but ourselves. 

X 11. Did you see this well every day for a length of time? 

A. Yes; probably for about a month; three weeks or a month. 

X 12. What month in the year was it? 

A. It was the latter part of May or first of June. 

X 13. Was there anything particularly going on on either of the 
blocks adjoining where you were at work during the time you 

worked there? 
5156 A. No, sir; there was nothing. 

X 14. How long after you first saw the well was it before 
it was moved off the block? And state what block it was moved 
on. 

A. About 6 or 10 days. I don’t know the number of the block. 

X 15. When was it you saw this tubing—-was it before or after it 
was moved on the block? 

A. It was after it was moved on. 

X 16. Was the block on which the well was moved the same block 
on which the Presbyterian church now stands? 

A. It was on the same square; I suppose it was the same block. 

X 17. Where was this blacksmith shop situated at which you saw 
the tube? 

A. North of the corner—northeast corner of the block—north of 
that; directly north from the corner where this well was. 

X 18. I understand you to state that the well, after it was moved, 
was on the northwest corner of the block on which the Presbyterian 
church now stands, and that the blacksmith shop at which you saw 
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the tube was directly opposite, on the north side of Main street; is 
that correct? 

The question is withdrawn. 

X 19. State now whether or not the well, after it was moved, stood 
on the northwest corner of the block on which the Presbyterian 

chureh now stands, 
o1d7 A. Yes, sir. 

X 20. State now if you mean to be understood that the 
blacksmith shop at which you saw this tube was opposite to where 
the well stood, on the north side of Main street? 

A. Yes. 

X 21. What did you go to the blacksmith shop for at the time 
you saw this tube you refer to? 

A. For a crowbar to move a stone. I asked what that was and 
he said it was a piece of the tube of a drive well, and that’s the 
first | knew of a drive well. 

X 22. Whose blacksmith shop was this at which you saw the 
tube at that time? 

A. Mr. Kays’; don’t know what his first name is. 

X 23. After this well was moved on the block on which the Pres- 
byterian church now stands did it have the same appearance as to 
the platform and trough that it did before it was moved ? 

A. It did. 

X 24. You say you were at work laboring at whatever you could 
get to do in 1866. Do you remember of any particular place you 
worked during that year? If so, state. 

A. A great many places, but I can’t remember them distinctly. 


Cross-examination rests. 


5158 Redirect : 

R. D. 1. At the time you saw this well that you have described 
was Mr. Kays occupying the blacksmith shop you have spoken of ? 

A. He was. 

2. How long had he been occupying that shop as a blacksmith 
shop at the time you saw this well? 

A. I don’t know how long. 

3. State about how long, as near as you can? 

A. Four weeks, anyhow, and that’s all I know about it. 


[ska] (Signed) L. S. STROMAN. 


Subscribed and sworn to before me this Ist day of October, 1880, 
by L. S. Stroman. 
(Signed) JOHN J. NEY, 
Notary Public. 
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5159 STEPHEN M. Marquette being called on the part of the 
def'ts. StrerHen M. Marquerte, being duly sworn, deposes 
as follows: 

1. Are you the same S. M. Marquette that was examined on the 
direct — in this case? 

A. Yes, sir. 

At that time you testified to seeing a well on the northwest 
corner of block three, in Stoughton & McClure’s 2nd add’n to Inde- 
pendence, Iowa, in 1860 or 1861. Now, state whether at the time 

you saw this first well you was acquainted with J. R. Kays. 
o160 A. Well, I don’t remember whether I was acquainted with 

him or not at that time, but I think I was; I think he was 
working in a blacksmith shop on Walnut street in 1861. 

Did he at that time have a blacksmith shop on the southwest 
corner of block 22, Stoughton & McClure’s 2nd add’n to Independ- 
ence, lowa ? 

A. Well, sir, I don’t remember whether he did or not in 1860 or 
1861; there was an old house stood there and was torn down before 
the shop was put up, and I don’t remember whether it was in 1860 
or 1561. 

4. Was you acquainted with J. M. Chandler at the time you saw 
this first well that you testified about when you was examined 
before ? 

A. I was. 

5. On which side of the river did he live at that time? 

A. Well, sir, that [ don’t know; I got acquainted with bim in 
1856 and he went away between that time and 1864. 

Do you know when he moved on the west side of the river to 
live? If so, state. 

A. It was in 1863 or ’4; it might have been 1865. 

When he moved on the west side of the river, 
5161 & 5162 how far and in what direction did he live from where 
you lived at the time? 

A. He lived on the southwest corner of Willow and Center street-, 
right across the street south of me; I lived on the southeast corner 
of block 27. 

8. After Mr. Chandler moved into this house opposite of you did 
you hear of his buying the right to put in these drive wells in Min- 
nesota ? 


A. I did. 
About how long was that after you saw this first well on or near 


the northwest corner of block three ? 

A. Well, I should think it was in the neighborhood of five years ; 
it was in the neighborhood of from four to six years. 

Direct rests. 

Adjourned to 1} o’clock p. m. for dinner. 


240—16 


1914 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


Parties met pursuant to adjournment. 
Parties present as before. 


The witness, SrepHEN M. MARQUETTE, asks to make a- explana- 
tion as follows, to wit: 
0163 Witness says: 

I think that it was in ’63 or ’64; I have stated before that it 
was '61 that he was here; I moved into a new shop below ; was there 
two years; then bought a cabinet shop from a man by the name of 
Burpee ; then was in there a year or two; one vear anyway; then 
this Kays done a job on a buggy, setting a tire on a child’s buggy ; 
he was then in his new shop, and I think that will make it ’63 or ’64. 


Direct examination resumed: 


10. In your statement just made you did not give the name of 
the person that you stated that you had said was here in 1861, but 
now thought was not here until 1865 or 1864; now give the name 

of the (person) and the business he was engaged in. 
5164-5166 A. His name was Kays; he was a blacksmith; I 
thought I gave his name when I first started. 

Direct rests. 

At the request of the attorney for the defendant the notary enters 
upon the record that the counsel for the complainants is present 
and neglects to cross-examine the witness. 


(Signed) S. M. MARQUETTE. 


Subscribed and sworn to before me by Stephen M. Marquette this 
October Ist, 1880. 

[SEAL. ] (Signed) JOHN J. NEY, 
Notary Public. 
5167 Edward Brewer's Testimony. 

Epwarp Brewer, being produced on part of the defendant and 
being duly sworn, testifies as follows: 

1. What is your name, age, residence, and occupation ? 

A. Edward Brewer is my name; age, 65; occupation, a physi- 
cian; reside in Independence, Iowa. 

2. How long have you resided in Independence, lowa? 

A. Thirty-three years. 

3. During that time have you held any official position? If so, 

where, and for how long a time? 
5168 A. From 1847 to 1868, clerk of the district court of Buch- 
anan county, lowa. 

4. While you was clerk of the district did you have the approval 
of the bond- of road supervisor ; if so, for how long a time? 

A. I had the approval of them; [ got authority from the board 
of supervisors to approve them after it was organized ; before that 
the county commissioners gave me the same authority. I had the 
authority to approve them during the whole time I was in the 
ottice. 


WILLIAM D. ANDREWS BET AI. VS. GEORGE HOVEY. 1915 


5. During the years 1860 to 1861 did you approve that kind of 
bonds ? 

A. I did. 

6. Did you know Baxter Adams in 1860 and 1861 ? 

A. I did. 

7. Look at the bond here shown you, purporting to be the official 
bond of Baxter Adams, dated the 18th day of December, 1860, and 
state whether you as clerk approved that bond, and whether it was 

presented at the time it bears date. 
5169 A. I couldn’t answer from recollection, but I filled out that 
bond and administered the oath according to the certificate. 

8. Look at the filing on the back of the bond and state whether 
you filled that out also. 

A. I did. 

9. Was the bond filled out and executed and the oath adminis- 
tered at the time it bears date on the face? 

A. It must have been, for I never misdated. 

10. Do you know Baxter Adams’ handwriting ? 

A. I used to know it well, and I think I do now. 

11. Is the signature to that bond, where the name Baxter Adams 
is written, his handwriting ? 

A. I am very sure it is. 

12. You may now state what territory road district No. 1 included 
in 1860 and 1861. 

A. I couldn’t answer; I don’t remember; the road districts were 
changed. 

13. State whether or not'that district included what is now the 

city of Independence. 
5170 A. I could not tell without an examination of my records. 
14. Do you know where Baxter Adams lived at that time? 
If so, state. 

A. I do not remember, but think (if that’s testimony) on the 
corner of Walnut and Mott streets, on the east side of the river. 

15. Is that place in what is now the city of Independence ? 

A. It is. 

16. Do you know where Mr. Adams did his work as road super- 
visor? If so, state. 

A. I do not know; I do not remember. 

17. Under the bond that has been shown you up to what time 
would he have held the office ? 

A. Road supervisors held their offices one year; I don’t know 
when the term commetces. 

Direct rests. 

Cross-examination waived. 


[SEAL. ] (Signed) EDWARD BREWER. 


Subscribed and sworn to before me this 13th day of October, 


1880. 
JOHN J. NEY, 


Notary Public. 
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5171 Defendant now offers in evidence the bond shown to the 
witness, Edward Brewer, purporting to be the official bond of 
Baxter Adams as road supervisor of district No. 1, Washington 
township, buchanan county, lowa, bearing date the 18th day of De- 
cember, 1860, and states that he cannot get permission to have the 
original attached to the deposition, but asks the notary to examine 
the copy of said bond herewith presented and make it an exact 
copy, so far as the reading is concerned, of the original, and when 
so made to certify that fact} and attach it to the deposition of Ed- 
ward Brewer, and return it with the same in this case. 
ol72 [ have examined and compared the copy of the bond of 
Baxter Adams, referred to above, and endorsed the same, ap- 
proving its correctness, and attach the same hereto, marked in the 
margin Edward Brewer’s Evidence—Exhibit “A,” J. J. N. 


D173 Exurpit “A.” J. J. Ni—Edward Brewer’s Evidence. 


[SEAL | STATE OF Towa, 
’ SS 
Buchanan ( ounty, | 


Know all men by these presents that I, Baxter Adams, as principal, 
and ——, as security, of the county aforesaid, am held and firmly 
bound unto Washington township, in the county of Buchanan, State 
of lowa, in the sum of two hundred dollars; to the payment of which, 
well and truly to be made, we bind ourselves, our heirs, executors, 
administrators, and every one of them firmly by these presents. 

Now, the condition of the above bond is such that if the said Bax- 
ter Adams shall, as road supervisor in district No. 1, in said town- 
ship, county of Buchanan, State of Iowa, render a true account of 
his office and of his doings therein to the proper authority when re- 
quired thereby or by law, and shall promptly pay over to the per- 
son or officers entitled thereto all moneys which may come into his 
hands by virtue of his office, and shall hereafter exercise all reason- 
able diligence and care in the preservation and lawful disposal of 
all money, books, papers, securities, or other property appertaining 

to his said office, and deliver them to his successor or to any 
5174 other person authorized to receive the same, and shall faith- 

fully and impartially, without fear, favor, fraud, or oppres- 
sion, discharge all other duties now or hereafter required of his 
office by law, then the above bond to be void; otherwise to remain 
in full force. 

Witness our hands this 18th day of December, 1860. 

(Signed) BAXTER ADAMS. 
A. J. BOWLEY. 
M. GILLETT. 
HENRY PARK, 


STATE oF Iowa, ) 


\ co 
a 


88 
Buchanan County, | 


I do solemnly swear that I will support the Constitution of the 
United States and that of the State of lowa, and that to the best of 
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my knowledge and ability.I will perform all the duties of the office 
of road supervisor, as provided by the conditions of my bond above 
written. 


Subscribed and sworn to before me this 18th day of December, 1860. 
(Signed) | EDWARD BREWER, 
County Clerk. 


Endorsed : Officia! bond and oath of Baxter Adams as road super- 
visor. Filed and approved this 18th day of Dee., 1860. (Signed) 
Kk. Brewer, clerk. 


I have compared and examined the foregoing copy of official bond 
of Baxter Adams with the original and find this to be a true copy 
of the original. 

(Signed) JOHN J. NEY, 
Notary Public. 


o175 J. J. Travis being produced on the part of the defendant. 
J. J. Travis, being duly sworn, on oath testifies as follows: 

1. Are you the same J.J. Travis who testified on the direct in this 
case? 

A. Iam. 

2. At the time you saw the well that you testified in regard to in 
your first examination whereabouts did you reside ? 

A. I resided on the Bright farm, about three miles from town, 
north west. 

3. At that time were you acquainted with Joseph M. Chandler? 

A. I was. 

4. State, if you know, where he resided at the time. 

A. He resided on the north side of Rigand street and the west 

side of Conova street, in the northeast part of Independence 
5176 proper, on the east side of the river. 

5. Do you know of said Chandler afterwards moving on the 
west side of the river, in Independence? If so, state when it was as 
nearly as you can. 

A. To the best of my recollection, it was in 1863 or 1864. 

6. After J. M. Chandler moved onto the west side of the river did 
you hear of his purchasing any drive-well territory of any one? 

A. I can’t say positively that I did. [ll state that I heard of his 
dealing or dickering in some kind of patent rights, but what it was 
I don’t remember. 

7. Are you now acquainted with Joseph B. Turner? 

A. lam. 

8. When did you first become acquainted with him? 

A. I should say about from thirteen to fifteen years ago; I can’t 
call anything to mind to fix the exact time, and don’t remember 

exactly. If 1 had some of my old books here I could tell 
5177 nearer than by remembering. I should say from 1865 to 
1868, and it might have been before. 
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9. At the time you saw this well that you testified to in your first 
examination was you acquainted with said J. B. Turner? 

A. I can’t say positive in relation to that question, but I had seen 
him here some time before I formed any particular acquaintance. 

10. Where did you reside in the year 1866, and what was your 
business ? 

A. I resided on lot 1, block 2, Independence proper, on the east 
side of the river—same place I live now; farming in the summer 
months and dealing in wood in the winter months. 

11. Daring that season, in the months of May, June, or July did 
vou hear of a driven well being put down on the west side of the 
river at Independence, Iowa? 

I think I did, but did not see it about that time. 

12. State if you know who put down said well. 

A. I don’t remember that I do. 

13. Did you see that well at all while it was there? 

A. I don’t remember that I did. 
5178 14. How long after you saw the well that you testified to in 
your first examination was it before you heard of this well 

that you think you heard about in 1866? 

A. I can’t exactly remember; it was several years afterwards ; 
somewhere from five to seven years. 


> = > 


Direct rests. 


Cross-exam ination : 


X 1. What is your best recollection as to whether you was ac- 
quainted with J. B. Turner at the time vou say you saw the first 
well ? 

A. I haven’t said I was acquainted with J. B. Turner at the time 
I saw the first well; I might have seen him, but I didn’t say that I 
was acquainted with him. 

X 2. What is your best recollection as to the date when you first 
saw J. B. Turner to recognize him ? 

A. I don’t wish to place any date, as I can’t tell exactly; I saw 
him here and there; he would be away and I had no chance to form 
any acquaintance with him until somewhere from 1865 to 1868. 

X 5. You say you think you heard of a driven well in 
5179 1866. How do you fix the date as to when you heard of that 
well? 

A. I know it was several years after I saw the well I testified to 
and I know it was some time previous to 1870 by some of my own 
business transactions; that’s as good dates as I can give—that is, 
from my memory. 

X 4. Then you are not certain that you heard of a driven well in 
1866, are you? 

A. I place it somewhere about that time. 

X 5. Is it not a fact that you place it somewhere about that time 
from the manner in which the question was put to you by the 
counsel for the defendant? If not, state why you name that par- 
ticular year. 
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A. No, sir; I do not place it by the question asked, but I do re- 
member hearing of a driven well about that time; I couldn’t say 
positive it was in 1866, but it was somewhere about that time. 

X 6. How did you hear of that well, who did you hear speaking 
of it, and where was it located ? 

A. The same as I hear anything else—with my ears; public talk 
by some one; I can’t say who. At that time there was various 
patent rights dealt in here by different parties, and I heard that 

spoke of among the rest; it was located on the west side of 
5180 the river some place; I don’t claim to have seen any well, 
but to have heard it talked of. 

X 7. Have you not heard of a well having been put down in 1866 
within the last year or two? 

A. I can’t say that I have; I don’t remember that I have. 

X §. Since the commencement of the action in which you say 
you testified before has not the subject of the driven well, and par- 
ticularly those that have been put down in Independence or some of 
them, been talked about in your presence? 

A. No, sir; it has not; that is something that don’t concern me, 
and I have paid but very little attention to it. 

X 9. Then you had heard no conversation on the subject since 
you last testified, have you? 

A. Nothing more than what I have seen in the newspapers, and 
I understood there was still to be another examination of the wit- 
nesses. 

X 10. What patent did you hear spoken of in connection with the 
well you heard was put down in 1866? 

A. I don’t know; I never heard of but two patents, Green’s and 
Hovey’s. 

X 11. What business were you engaged in in the year 1866? 

Withdrawn. 

5181 X 12. Were you frequently on the west side of the river 
during the summer of 1866? 

A. I don’t remember that I was. 

X 13. You say vou were farming in the summer; in what diree- 
tion and how far was your farming from Independence in 1866? 

A. On the east of town from one to two miles. 

X 14. About how much time did you spend in Independence dur- 
ing that time, or about how frequently were you in town? 

A. I lived in town and worked daytime a- farming, and when 
that didn’t employ all my time I worked a teaming, at whatever | 
could get to do; but sometimes I wouldn’t be on the west side of 
the river for a month; in the fall of the year I went out harvesting; 
I presume I was at work for my father-in-law for a month during 
the harvest months. 

X 15. Did this well that you think was put down in 1866 create 
any excitement by reason of any peculiarity connected with its con- 
struction ? 

A. I- didn’t create any excitement with me, for I didn’t care 
enough about it to go and look at it. I had heard about that time 
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of Hovey’s driving wells, but 1 never went to see them; I don’t 
know if they put it down or who it was. 
X 16. Did you assist any that year in working the streets or roads 
on the west side of the river? 
ols2 A. I don’t think I did. 


Cross-examination rests. 
(Signed) J. J. TRAVIS. 


Subscribed and sworn to before me this 18th day of October, 1880. 
[ SEAL. ] (Signed) JOHN J. NEY, 
Notary Public. 


183 Adjourned for dinner till 2 o’clock p. m. 


Met pursuant to adjournment. 
Parties present as before. 


A. H. Trask being produced as a witness on the part of the de- 
fendant. A. H. Trask, being duly sworn, testifies as follows : 


1. State your name, age, place of residence, and occupation. 
A. My name is A. H. Trask ; I reside in Independence, lowa; my 
age is 53 years, and my occupation is a livery-stable keeper. 
2. How long have you resided in Independence, lowa ? 
ols A. Since 1854. 
3. Do you know Frank Trask, and is he any way related 
to you; if so, what relation ? 
A. Yes, sir; he is a nephew. 
4. Do you know where he resided prior to 1861? If so, state. 
A. In Jonesville, Rock county, Wis. 
5. Do you know when he first came to Independence, Iowa? If 
so, state. 
A. He came in the spring of 1861, and went back in the fall. 
6. How was he employed during the time that he was in Inde 
pendence, in 1861? 
A. He worked for me in the livery business. 
7. During the summer that Frank Trask worked for you in the 
livery business was you acquainted with J. M. Chandler? 
A. I was. 
8. State, if you know, on which side of the river at Independence, 
Iowa, J. M. Chandler lived at that time. 
A. He lived on the east side in the spring. 
9. Did you know J. B. Turner in 1861? 
5185 A. I have no recollection of knowing him. 
10. When do you remember of first becoming acquainted 
with J. B. Turner? 
A. I can’t tell how long it has been. I could not tell how many 
years it has been. 
11. Was J. B. Turner living here in the year 1861 ? 
A. I can’t recollect what year he came here. 
12. In 1866 was you acquainted with H. 8. Cole? 
A. [ was. 
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13. Do you remember of his being around with some men who 
had a patent drive well that year? If so, give their names, as far 
as you can. 

A. He was with a man by the name of Charley Brown. He drove 
or had wells drove here. There were three of them. The others I 
don't remember their names. 

14. Do you remember of letting Cole and Brown have a team to 
go to Vinton, Benton county, lowa, on their drive-well business, in 
Isol? 

A. Yes, sir. Charley Brown hired the team. Cole went with 


him. 
O1S6 15. State, if you can, what date it was that they started for 
Vinton. 


A. It was in July, 1866; I can’t remember the day without 
looking at my book. 

16. After Brown and Cole went to Vinton did they have a drive 
well on the west side of the river, near the northwest corner of the 
block, where the Presbyterian church now stands? 

A. I don’t know that they had that well; there was a well put 
down there before, and I don’t know that they had that well; the 
well that I saw them put down was in Fargo’s woodshed; I went 
over and saw them drive.it and make it; the building hasbeen since 
owned by the Presbyterian minister, Philps. 

17. During the season that Brown and Cole were operating with 
that well here did you see a well near the northwest corner of that 
block, where the Presbyterian church now stands? 

A. There was a well there that season ; I sawit therea great many 

times and drank out of it, but I don’t know who put that down. 
5187 18. After Brown and Cole had your team to start for Vin- 
ton, did you see the well there that season ? 

A. Yes, sir. 

19. Will you now go and look at your book and give us the date 
that Brown and Cole got your team to go to Vinton? 

A. They got my team and started July Ist and returned July, 5th 
of the month, 1866. 

Cross-examination waived. 


[SEAL. | (Signed) A. H. TRASK. 
Subscribed and sworn to before me this 13th day of October, 1880. 
(Signed) JOHN J. NEY, 
Notary Public. 
5188 SAMUEL NAyLor, being sworn and examined, deposed as 
follows: 


1. What is your name, age, residence, and occupation ? 
A. My name is Samuel Naylor; am 45 years of age; reside at In- 
dependence, lowa ; am a hotel keeper. 
2. How long have you resided in Independence, Iowa, or in 
Buchanan county, lowa? 
A. 26 years in the county. 
241—16 
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3. How much of that time have you resided in Independence ? 

A. 17 years. 

4. Do you know the block of land on which the Presbyterian 
church now stands, on the west side of the river at Independence, 
Iowa ; and, if so, how long have you known that block ? 

A. Yes, sir; I have known it for 26 years. 
5189 5. At any time during that 26 years did you see a well on 
that block that attracted your attention by reason of the 
method of its construction ? 

A. I did. 

6. On what part of the block was that well situated ? 

A. That I can’t tell you. 

7. Locate it as near as you can from your remembrance of where 
it was. 

A. As nearas I can tell now I think it was a little west of the 
chureh—where the chureh now stands. 

8. Describe this well as it appeared to you at that time. 

A. Ali the deseribing I can do it was pipe drove in the ground 
and a pump to it. | 

9. Did any part of the pipe stick up above the ground ; if so, how 
much ? 

A. I can’t tell how much; may be 4 or 5 inches, along there. 

10. Did you pump water at this well or see others pump there? 

A. I pumped water there. I could not say whether I saw others 
pump or not. I saw others there. 

11. At the time you saw this well was there anything said as to 
how it was made? If so, state what was said about it. 

A. Well, it was said it was a pipe drove into the ground. 

12. From the appearance of the pipe and the earth around it how 
would you say it was putin the ground? 

A. Well, by the appearance it looked to me as tho’ it was drove 

down. 
5190 13. When was it that you saw this well? 
A. In 1861. 

14. What time in 1861? 

A. In May or June; I can’t tell which month. 

15. How do you fix the date of your seeing this well? Stateall the 
particulars that you now remember that enables you to fix this date. 

A. The first I was in Colorado in 1860; I returned and worked 
on the elevator built by Sherwood the same winter of 1860 and 
1861; I saw this well the same spring of 1861,in May or June; I 
should have stated I worked for Sherwood in Independence, Iowa. 

16. What is Mr. Sherwood’s first name, and for whom did he build 
this elevator, if you know ? 

A. Samuel Sherwood is his name. He built the elevator for Put- 
nam; I don’t know his first name. 

17. Where was the elevator located and what has become of it, if 
you know? 

A. It was located on the ground where now the Granger elevator 
stands, west of the depot on the Illinois Centrai railroad at Inde- 
pendence, Iowa; it was burned down, 
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18. State, if you know, who occupied it at the time it was burned. 
A. J. F. Lyon, of Independence, Iowa. 


Direct rests. 


Cross-examination: 


X 1. Where did you reside when you first came to Independence, 
[owa? Give the location of the house in which you lived. 
5191 A. I lived in the Montour House; it was then called the 
“ Brazleton House.” 

X 2. Where was this house situated ? 

A. On the corner now called “ Purdy’s block.” 

X 3. On which side of the river was it and on what street ? 

A. East side of the river, on Main St. 

X 4. What year was it? 

A. In 1854 and 5. 

X 5. Give your place of residence from the time you moved from 
that house until you left for Colorado, and state when you moved 
from the place first named. 

A. It was the spring of 1856 I moved to Fairbank, Buchanan Co., 
lowa; I lived there until 1865; in the meantime I went to Colorado. 

X 6 When you left Fairbank where did you then move to and 
how long did you remain in that new location ” 

A. I moved to Independence, Lowa, in the year 1865, about March 
of that year; I correct myself by saying in 1865 or 1866. I moved 
on the premises I now occupy, on Chatham street, 2 blocks south of 
the Illinois Central depot; I have lived there since, up to the pres- 
ent time. 

X 7. You say the elevator that Sam. Sherwood built, on which 
you worked, was burned; when was it burned and when was the one 
that now stands on the site of that one built? 

A. I can’t tell the year, although I was at the fire. 

X 8. Was this fire as late as 1864? 

A. I could not say; I paid no attention to the time. 
5192 X 9. How far was it from your house to the elevator that 
burned ? 

A. I should call the distance 3 blocks. 

X 10. Was this a large elevator, and was it an important build- 
ing in that locality at that time, and did the burning of it create a 
good deal of excitement ? 

A. It was good size; it was large for this place; it was an impor- 
tant building ; yes, some excitement. 

X 11. Was there a large amount of grain stored in this elevator 
at the time it was burned, and was not the burning of it regarded as 
a calamity and a great loss ? 

A. There was said to be; it was considered a calamity and a loss. 

X 12. Who built the elevator that now stands on the site of the 
one burned ? 

A. The Grangers ; I don’t know who the workmen were. 

X 13. State what is your best recollection as to the year the eleva- 
tor was burned ; state as near as you can. 
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A. I will have to guess at it; I should say somewhere, as near as 
I can recollect, from 1868 to ’70—along there somewhere. 

X 14. Will you now state positively that it was not in the fall of 
1874? 

A. No: I will not, because I don’t khow. 

X 15. You say you saw a well on the west side of the river that 
attracted you- attention by reason of the method of its construction ; 
what was the method of its construction ? 

A. Well, as I supposed, it was a pipe driven into the ground, and 

was told so. 
5193 X 16. Where did you reside at that time? 
A. I was stopping here in town and my family was at Fair- 
bank. 

X 17. Give the names of the members of your family at that 
time. 

A. Myself, Nancy A. Naylor; my daughter's name is Alice Ellen 
Naylor. 

X 18. Who told you that the pipe was driven into the ground ? 

A. I have forgotten the man’s name. 

X 19. Did this party who told you the pipe was driven in the 
ground have charge of the well or own it or control it ? 

A. I don’t know. 

20. Who made the well? 

A. I don’t know. 

X 21. Did you ever hear who made it ? 

A. Not to my recollection. 

X 214. Did you ever hear the names of the parties who put it 
down or what any of them were called ? 

A. If I did it is passed my recollection. 

X 22. Where were they first ? 

A. I don’t know. 

X 23. Where did they go to when they left Independence ? 

A 

X 

A 


A 


I don’t know. 
24. How long did the well remain there? 
I don’t know. 

X 25. You say that it appeared to you to be a pipe driven into 
the ground ; may it not have been made in some other way and yet 
have presented the same appearance to you ? 

A. It might. 
5194 X 26. Who was with you at the time you saw this well? 
A. I forget. 

27. How many persons were with you ? 

I can’t tell. 

28. About how many times did you see the well ? 

I don’t remember but once. 
29. How long did the well remain there ? 

I don’t know. 

30. During the time the well remained there did any one ex- 
plain to you what philosophical principle was involved in the 
method of obtaining water from the earth by that well different 
from that and any other kind of a well ? 
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A. I don’t remember. 

X 31. If such an explanation had been made would you not have 
been as likely to remember that it was so explained as you would 
that the statement was made that the pipe was driven into the 
ground ? 

A. Probably I would. 


r 


52. What was the nearest building to this well that you saw? 

A. The stone store, now occupied by “Sourbier ;” that is my best 
recollection. 

X 33. Referring to plot. marked “ Exhibit A,” you will observe 
that block 22 is directly north of where you say you saw the well. 
Was there a blacksmith shop on the S. W. cor. of that block at the 
time you saw the well? 

A. I think there was, but I won't be positive. 
5195 X 34. Was there a small building on block 4 directly 
west of where you saw the well? 

A. There was; either on block 3 or 4. 

X 35. Was block 4 fenced at that time ? 

A. I don’t remem ber. 

X 36. Was the streets, Main or Center streets, worked around the 
block on either side at the time you saw the well, or was the ground 
unbroken except by travel over it? 

A. I don’t know whether they were worked ; the streets were there. 

. 37. Could you discover the lines of the streets, or by what could 
you designate them at that time? 

A. Only that they were traveled; that is all I. know of. 

X 38. How long was it before the Presbyterian church was built 
that you saw this well ? 

A. I don’t recollect certain. 

X 39. When was the Presbyterian church built? 

A. I don’t remember the time. 

X 40. State, as near as you can, how far west of where the Presby- 
terian church now stands is it to where you say you saw the well 
in 1861. 

A. I can’t tell the distance; it might have been just where the 
church stands; as near as I can recollect, it was 2 or 3 rods; I think 
it was west of the church. 

X 41. Was there a large tree near the well at the time you saw it? 

A. I don’t recollect. 
5196 X 42. What business was you engaged in in 1864? 
A. I don’t just remember. 

X 43. What business was you engaged in in 18667 

A. I was building then ; commenced to build; I bought my lots 
and commenced building, I think. 

X 44. In what part of Independence were you building at that 
time? 

A. On block 19, Ball’s addition to Independence, Lowa. 

X 45. How far is that from the Illinois Central depot ? 

A. It is nearly 3 blocks south. 

X 46. Did the kind of well you say you saw, where the tube ap- 
peared to be driven intu the ground, go into general use directly 
after you saw this well? 
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A. I did not see any more of them for several years. 

X 47. When and where did you see the next well similar to the 
one you say you saw in 1861? 

A. Not that I remember. 

X 48. Was this 1st well you say you saw put down under a patent? 

A. Not that I remember. 

X 49. When did you first hear of a patent on a driven well? 

I don’t remember. 

50. Do you — whether any person or persons paid the parties 
who put down that Ist well or for the material used in making 
the same? 

A. I do not. 

X 51. Did the party owning the ground ever claim to have 
5197 paid for that well or for the material of which it was made 
or have proprietary interest in it? 

A. I don’t know. 

X 52. Do you know or can you tell for what reason that well was 
put down ? 

A. No, sir. 

X 53. It seems very strange that strangers should come here whom 
nobody knew and should spend their time and money in putting 
down a well on another man’s property and allow of its indiserimi- 
nate use for some weeks without having some pecuniary object in 
view. Can you, and, if so, please —, state what they claim their 
object to be? 

A. I can't. 

X 54. And do you mean to be understood as concluding that these 
men put down this well and spent some time in Independence with 
no other ostensible business, and that during the time they were so 
putting down and using that well they did not publicly proclaim 
their purpose and announce their proprietorship and the method 
they there exhibited of obtaining water from the earth in so unpre- 
cedented, cheap, and novel manner? 

A. I do so conclude; I never saw the men and did not hear their 
purpose. 

X 55. Judging from what you have seen and heard and 
5198 know, did they conceal or seem anxious to conceal any por- 
tion of their operations in making that well from the public? 

A. No; there was not. 

X 56. This well was put down on an open common, was it not, 
so that it could be seen from the streets and surrounding territory ? 

A. It was. 

X 57. Was there anything in the process of making that well, as 
explained to you and as you understood it and as you now under- 
stand it, that any mechanic or any ordinary handy man could not 
have done after once having seen such a well made? 

A. No. 

X 58. Could you yourself have made such a well after having seen 
one made? 

A. I could. 

X 59. Did you discover any means or can you explain by what 
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means the parties who put down that well could reap any pecuniary 


advantage from putting down such a well under the necessary heavy 


traveling, hotel, and other expensé to which they were subject unless 
they controlled or worked under a patent? 
A. I can’t. 
5199 X 60. Have you any reason for believing that this method 
of making wells and procuring water from the earth was 
known or in use previous to the making of the well on block 3, on 
Stoughton & McClure’s 2nd add. to Independence, Iowa? 

A. I don’t know; I have no reason for believing there was. 

X 61. If no such well had been previously made would you not 
consider that the persons who made that well would be entitled toa 
patent thereon ? 

A. Yes, sir. 

X 63. Did you ever hear that the persons who made that well did 
have a patent upon it? 

A. I did not. 

X 633. What do you know or what did you ever hear and who 
from anything about any patent in connection with that particular 
well? 

A. I don’t know that I ever heard that there was a patent on it? 

X 64. When was your attention first called to that particular well 
in any manner after you first saw it? 

A. When the collection of royalty first begun. 

X 65. Who called your attention to it? 

A. There were so many I could not tell; I could not name one 
man. 

X 66. Please state the name of any party who mentioned it to you 
recently. 

A. Tom Tyson, Hovey, Sam. McEwen, and Col. Lake. 
9200-5207 X 67. This particular well and the date of its being 
ut down has been fully and frequently talked about 

within the last two or three years in this community, has it not? 

A. Yes, sir. , 

X 68. It is pretty generally understoed in this community, is it 
not, that Col. Lake intends to establish the putting down of that 
well in 1861, and by so doing defeat Green’s patent ? 

A. With that and other testimony, as near as I can tell. 


Cross-examination rests. 


Redirect : 


R. D. 1. Do you know who owned the land on which that well 
stood that you saw in 1861? 

A. I do not. 

R. D. 2. Do you know who owned this patent and who put it 
down ? 

A. No,sir. 

R. D. 3. Are you a mechanic; and, if so, what is your trade? 

A. I am a carpenter. 

(S’g’d) S. NAYLOR. 
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Subseribed and sworn to before me this 13th day of October, A. D. 
1850. 
[SEAL ] (S’e’d) © JOHN J. NEY, 
Notary Public. 


5208 DerrenpDANnt’s Exuipit in Resurrat No.1. J.J.Ney, Notary. 
Independence, lowa, Sept. 28, 1880. 


DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OPFFICce. 
To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Melvin C. Chamberlin 
January 50th, 1866, No. 52267, for improved earth borer. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
thirteenth day of September, in the year of our Lord one thousand 
eight hundred and eigitty, and of the Independence of the United 
States the one hundred and fifth. 

[SEAL. | (S’g’d) EK. M. MARBLE, 


Commissioner. 


5209 United States of America to all whom these letters patent 
shall come: 

Whereas Melvin C. Chamberlin, of Warsaw, New York, has alleged 
that he has invented a new and useful improved earth borer, which 
he states has not been known or used before his application; has 
made an oath that he is a citizen of the United States ; that he does 
verily believe that he is the original and first inventor or discoverer 
of the said invention, and that the same hath not, to the best of his 
knowledge and belief, been previously know- or used; has paid into 
the Treasury of the United States the sum of thirty-five rk nm and 

presented a petition to the Commissioner of Patents signify- 
5210 ing a desire of obtaining an exclusive property in the said 

invention and praying that a patent may be granted for that 
purpose : 

These are, therefore, to grant, according to law, to the said Melvin 
C. Chamberlin, his heirs, administrators, or assigns, for the term of 
seventeen years from the thirtieth day of January, one thousand 
eight hundred and sixty-six, the full and exclusive right and liberty 
of making, constructing, using, and vending to others to be used, the 
said invention, a description whereof is given in the words of the 
said Melvin C. Chamberlin in the schedule hereunto annexed and 

is made part of these presents. 
5211 In testimony whereof I have caused these letters to be 
made patent and the seal of the Patent Office has been here- 
unto affixed. 

Given under my hand, at the city of Washington, this thirtieth 

day of January, in the year of our Lord one thousand eight hun- 
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dred and sixty-six, and of the Independence of the United States of 
America the ninetieth. 
(SEAL. ] (S’g’d) W. T. OTTO, 
Acting Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
(S’o'd) T. C. THEAKER, 


Commissioner of Patents. 


5212 The Schedule Referred to in these Letters Patent and Making Part 
of the Same. 


To all whom it may concern: 

Be it known that I, Melvin C. Chamberlin, of Warsaw, county of 
Wyoming, and State of New York, have invented certain new and 
useful improvements in machines for forming subterranean reser- 
voir for wells, and do hereby declare that the following is a full, 
clear, and exact description of the same, reference being had to the 
accompanying drawings and to the letters of reference marked thereon 
makinga part of this specification. In theaccompanying drawings A 
represents a hollow metalliceylinder. Bisashaft provided with asuit- 

able handle at the top, and at the bottom of said shaft two 
5213 knives are secured, one on each side of the shaft, as seen at 

ec. These knives are sprung at the lower portions and ex- 
pand somewhat wider than the diameter of the cylinder. The ends 
of said knives are turned over, forming a disk at the end of each 
knife. One of them is also a little longer than the other and over- 
laps the shorter one. 

The shaft B is passed into the cylinder A by compressing the 
knives ec, and when the shaft is passed through the cylinder the 
knives spring outwards, 

Thus, it will be seen, that whenever it is in use for boring wells 

the shaft is turned by means of the handle, causing the 
5214 knives to cut and loosen the dirt and other substances which 

fall between the knives and rest upon the disks D D when 
the shaft is withdrawn from the cylinder and the dirt emptied. 
The cylinder is then to be pressed down, the shaft again inserted, 
and the operation continued until the well is the required depth. 

Having thus fully described my invention, wnat | claim as new, 
and desire to secure by letters patent, is— 

The combination of the shaft B, the knives ¢ c, together with the 
hollow cylinder A, constructed and used as and for the purposes 
herein set forth. 

In witness that I claim the foregoing I have hereunto set my 
hand in the presence of two witnesses. 

MELVIN C. CHAMBERLAIN. 

S. M. SMITH. 

L. L. THAYER. 
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5216 C. T. Kimpatt, of lawful age, being produced, sworn, and 
examined on the part of the defendant, deposeth and saith 
as follows: 


Int. 1. What is your name, place of residence, and occupation? 

A. My name is ©. T. Kimball; age, 50 years; reside at Jesup, 
Buchanan Co., lowa; by occupation a travelling agent. 

Int. 2. Are you the same C. T. Kimball that has been previously 
examined by the defendant in this case? 

A. Yes, sir. 
5217 Int. 3. Do you know John Q. Royce, now of Smith Center, 
Kansas, but formerly living at Independence, Iowa ? 

A. Yes, sir. 

Int. 4. Did you on or about the 24th day of May, 1879, make an 
affidavit at his request in this case? 

A. Yes, sir. 

Int. 5. State now where you made that affidavit and before whom 
you swore to the same. 

A, At Independence, Iowa; before M. R. Eastman, at his oftice. 

Int. G. State now what you said to Royce and what he said to 
you In regard to this affidavit, and also in regard to any other atti- 
davit that you had made; state, as fully as you now remember, that 
conversation. 

A. He wanted my affidavit in this drive-well case; he drew up an 
affidavit for me to sign and swear to. I refused to make affidavit, 
as I told him I had already made affidavit concerning this well. 
He then drew up another affidavit, describing a well put down a few 
years after the one described in the affidavit made before, that I 
didn’t sign or make; he said he would like my affidavit as to this 
well, as it might be of some service; that’s the substance. 

Int. 7. In this conversation did you tell Royce that you had 
already made an affidavit for Mr. Hovey describing the first well 
you saw at the place where these wells were located ? 

5218 A. Yes, sir. 
Int. 8. State what Royce said, if anything, about his not 
wanting anything in this affidavit about the first well. 

A. He said he would take the affidavit describing this well, as it 
might be of service to him. I had already refused to sign the affi- 
davit describing the first well, but would give one describing the 
second one, which I did. 

Int. 9. Did you tell Mr. Royce that this affidavit which you signed 
for him referred to the second well that you had seen at or near the 
same place ? 

A. Yes, sir. 

Int. 10. What was done with the affidavit that Royce drew up 
and you did not sign ? 

A. I refused to sign it, and I think between us we destroyed it 
right there. 

Int. 11. Who was present in Mr. M. R. Eastman’s office while 
Royce was preparing these affidavits ? 

A. I don’t remember ; there was several out and in. 
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Int. 12. Did Mr. Royce, at any time, state that he knew or had 
been told that you had given an affidavit to Mr. Hovey in this case? 
A. He told me he had been told that I had made an affidavit in 
this case. 
5219 Int. 13. Look at the paper here shown you and state 
whether that is the affidavit that you gave to Mr. Hovey, the 
defendant in this case ? 


The paper here shown the witness purports to be an affidavit and 
has marked on it “ D,” “S. Newman, notary public, Independence, 
March 22nd, 1881.” 


A. It is. 


Defendant now offers in evidence the said affidavit, signed by C. 
T. Kimball and purports to be sworn to 30th day of December, 
1S7S8, and asks the commissioner to endorse the affidavit, “ Defend- 
ant’s Exhibit Evidence of C. T. Kimball, marked April Ist, 1881, I. 
N. Whittam, U.S. commissioner, Cedar Rapids, Iowa,” and for the 
commissioner to attach a copy to this deposition, which the commis- 
sioner marks as requested, and attaches a copy thereof bereto, marked 
Exhibit “ A.” 


Int. 14. Do you know the hotel at Independence, Iowa, formerly 
known as the “ White House,” now known as the “ Merchants’ 
Hotel?” 

A. Yes, sir. 

Int. 15. Did you know of T. J. Burr and his sons, O. Burr and 

George burr, occupying that hotel and keeping it as such ? 
5220 A. Yes, sir. 

Int. 16. When was it that the said Burrs first commenced 
keeping said hotel? State as nearly as you can. 

A. I think the year 1863; am not positive as to commencing. 

Int. 17. While they kept said hotel did you visit the same fre- 
quently ? 

A. Very seldom went in there. 

Int. 18. Did you at any time while said Burrs kept that hotel go 
into the basement to see any pump material that was there ? 

A. 1 don’t think I evén went into the basement of the hotel 
5221 while they kept the house; never saw any pump material in 

the house while they were there, that | remember of. 

Int. 19. Did you, in 1866, see Charles Brown and John West 
at that hotel having in their charge material for making iron wells 
or driven wells ? 

A. I never did. 

Int. 20. Do you remember of a well being put down on the west 
side of the river at Independence, Iowa, of which J. M. Chandler 
and J. B. Turner purchased the right to Minnesota ? 

A. I don’t. 


Direct examination rests here. 
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Cross-examination on the part of the plaintiffs: 


Cross-interrogatory Ist. Do you know how this second well you 
refer to was put down ; how it was constructed ? 
A. Iam not certain that I saw it put down; I do not know how 
it was put down or constructed. 
X Int. 2. Do you know who put it down? 
A. I do not. 
X Int. 3. Do you know when it was put down? 
A. I think during the year- 1863-4 or 5. 
X Int. 4. Have you no impression dy year it was other than 
that general statement ? 
A. I am not positive as to the time. 
X Int. 5. Will you swear it was not in ’66 it was put down ? 
A. I am quite positive it was before ’66. 
X Int. 6. Do you recollect any circumstance that enables you to 
say you are quite positive it was not in ’66? 
5222 A. I used to see the well as I passed by, and drank from it 
before 1866. 
X Int. 7. How do you know it was before 1866—what cireum- 
stance can you state that makes you know it was before 1866? 
A. My business led me by there before the year 1866 and not 
afterwards. 
X Int. 8. What business was you engaged in before ’66 that led 
you bv there‘ 
A. I “wera the crop on a farm owned by Williams and gathered 
the same, which directed me by there every day or so. 
X Int. 9. What year did you buy the crop on this farm ? 
A. I am not positive — the year. 
X Int. 10. Are you able to swear positively that it was not 66 
that you got the crops on this farm? 
A. Iam not positive, but quite sure. 
X Int. 11. What time in the year did you buy the crops on this 
farm ? 
A. The latter part of the season. 
X Int. 12. How late in the season ? 
A. It might have been August or September. 
X: Int. 18. Then this second well you saw was in the fall of the 
year, was it? 
A. I saw it in the fall of the year; I saw it frequently during the 
summer. 
X Int. 14. You saw it, then, before you bought these crops ? 
A. I watered my horses at the well going to and from the farm ; 
yes, I saw it before I bought the crops. 
X Int. 15. How long before you bought the crops % ? 
A. I cannot say. 
X Int. 16. How long did you see this well there from the time 
you first saw it? 
A. I noticed it more particularly that summer and fall. 
5223 X Int. 17. How ear-y in the summer and how late in the 
fall did you see it? 
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A. I can’t say. 

X Int. 18. How near was it to the spot where you saw the well of 
1861? 

A. I think it was a few rods east. 

X Int. 19. About how many rods? 

A. Perhaps 4 or 5 or 6 rods. 

X Int. 20. Where was the well of 1861 located with reference to 
the block on which the Presbyterian church is now located ? 

A. The northwest corner of the block, or in the street west of it. 

X Int. 21. About how far from the northwest corner was it? 

A. I am not able to say. 

X Int. 22. Are you sure that this well of ‘63-’4—’5 that you say 
you saw was not located on the northwest corner of the block on 
which the said Presbyterian church now stands and on the north- 
west corner of the north corner lot? 

A. I am quite sure it was southeast of there. 

X Int. 23. Then you are sure it could not have been on the north- 
west corner of the block above referred to and in the north corner 
lot ? 

A. It might have been, but I think it was further east; but am 
not sure. 

X Int. 24. Are you positive that this second well you saw was not 
in the northwest corner of the northwest corner lot of the block re- 
ferred to? 

A. It might have been, but I would locate it further east. 

X Int. 25. You think 4 to 5 rods further east of said corner? 

A. I say 3 or 4 rods southeast of said corner. 
5224 X Int. 26. What kind of a pump wasin this second well you 
say you saw? 

A. An iron pitcher pump or cistern pump. 

X Int. 27. Do you know how it was attached to the tube that was 
in the ground? 

A. I think it was screwed on the pipe. 

X Int. 28. Was there a platform around the well? 

A. No, sir. 

X Int. 29. Was there a platform around the other well you saw 
there? 

A. No, sir. 

X Int. 30. Was there a blacksmith across from the way from this 
second wel! the time you saw it? 

A. I think there was west of there a little. 

X Int. 31. Who was occupying it, do you know? 

A. I don’t remember. 

X Int. 32. Was it a man by the name of Keyes? 

A. I don’t remember. 

X Int. 33. Are you sure there was a blacksmith there at all at 
that time ? 

A. I think there was. 

X Int. 34. How far and in what direction from this second well 
was the blacksmith shop ? 

A. Perhaps 6 or 8 rods northwest. 
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X Int. 35. Across the street from this well was it north? 

A. Yes, sir. 

X Int. 36. Who was living the nearest to this second well at that 
time? 

A. I can’t say. 

X Int. 37. Was it regarded as a great curiosity ? 

A. I presume it was. 

X Int. 38. Do you know whether it was or not ? 
9225 A. It was to me. + 
X Int. 39. Do you know whether it was by others ? > 

A. I presume it was. | 

X Int. 40. Why do you presume it was ? 

A. There being no well dug, no platform,no earth taken from 
the ground, but a pipe running into the ground pumping water 
from it on the grass ground without disturbing the earth, made it 
a curiosity for me. | 

X Int. 41. Then you regarded it as quite a novelty ? 

A. Yes, sir. | 

X Int. 42. You thought it something new under the sun, did you ? e 

A. I had seen such wells before. , 

X Int. 48. Then if you had seen such wells before, why did you 
regard this as such a great novelty, to excite your curiosity so 
much ? 

A. I don’t know that I was any more excited than I was when I pS 
see the first well made. 

X Int. 44. You had seen the first well made and knew how it 
was made and how it operated, didn’t you ? 

A. Yes, sir. 

X Int. 45. And still when you see this other your curiosity was 
excited again ? 

A. It was, to know they could make wells at other locations. 

X Int. 46. Well, but this was substantially in the same location 
and the same soil; was it not? 

A. It was not substantially in the same location ; must or might ra 
have been the same. 

X Int. 47. There was very little differencein the location, wasn’t 

there? 
5226 A. A few rods only. 7 
X Int. 48. Did you hear any general expressions of curi- 


osity at the second well? 

A. Can’t repeat any expressions of curiosity made by any one. I 
might have heard some and might not. I can’t remember as to 
that. 

X Int. 49. Did the newspapers at the time published at the time 
in Independence refer to it as a great curiosity 

A. I don't know what they said, if anything. 

X Int. 50. Was anybody offering the rights to make these wells 
for sale there at the time you saw the second well ? 

A. Not that I know of. 

X Int. 51. Was there anybody offering for sale the right to make 
these wells at the time you say you saw the first well? 
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A. Not that I know of. 

X Int. 52. Was the point that went into the perforated tube used 
in the first well made of wood or iron ? 

A. Iron. 

X Int. 53. You are positive there was no wood, are you ? 

A. Iam. 

X Int. 54. Are you positive, after driving the tube into the 
ground in ease of the first well, a rod was not run down in the tube 
and the point driven out of the end of it? 

A. I didn’t see anything of the kind, and I saw it drove down. 

X Int. 55. Was there more than — man with the party that 
showed you the point to this first well you referred to? 

A. No, sir. 

X Int. 56. He was alone, was he? 

A. I think he was. 
5227 X Int. 57. Did he say anything about—that he had a pat- 
ent on the invention or about selling rights to use it? 

A. No, sir. 

X Int. 58. Did he not say anything about having a right or a 
patent for the process for making or manufac turing wells? 

A. I don’t think he did. 

X Int. 59. Did he not tell you there was a patent on a process for 
driving a well? 

A. I don’t remember hearing him say anything of that kind. 

X Int. 60. Did he not say there was a patent on the process of 
making a well by driving a pipe down into the earth and inserting 
in the tube thus driven an instrument which could be turned round 
and used to cut out a reservoir as Jarge asa barrel, and that this 
sand could be pumped out with a sand pump? 

A. He spoke to me and explained a process to bore out and make 
a reservoir at the bottom of the well and pump out the sand with a 
sand pump. 

X Int. 61. Didn’t he say that the tube was driven into the ground 
in connection with that? 

A. I understood him — the reservoir was made after the pipe was 
driven. 

X Int. 62. Did or did he not say there was a patent on this 
process ? 

A. I don’t remember of hearing any patent mentioned, yet he 
might, but I don’t remember. 

X Int. 63. Try and refresh your recollection and give your best 
impressions whether he did so or not. 

A. I don’t remember of him mentioning patent. 
5228 X Int. 64. Do you think he did or did not? 
A. I think he did. 

X Int. 65. What did he say his object was in putting one of these 
wells down in Independence—as an experiment or an advertise- 
ment—lI refer now to the weil you say you saw in 1861? 

A. He wanted to show how he could make a well and get water 
where there was no rock to interfere. 
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X Int. 66. Did he just do it just to satisfy your curiosity or as an 
experiment or as an advertisement ? 

A. I don’t know what his object was. 

X Int. 67. From all he said and done you can’t say what his object 
was in putting it down ? 

A. No, sir. 

X Int. 68. Do you — of his negociating with any with any parties 
while he was in Independence in regard to this well ? 

No, sir. 
Int. 69. How long did he stay there? 

A. I think 2 or 3 days. 

X Int. 70. Was you with him most of the time ? 

A. A portion of the time. 

X Int. 71. Did he advertise these wells ? 

A. I don’t know. 

X Int. 72. He was stopping at your hotel all this time, was he ? 

A. Yes, sir. 

X Int. 73. Pretty talkative kind of a fellow ? 

A. Yes, sir. 

X Int. 74. Did he say what his business was ? 

A. Don’t know as he did. 

X Int. 75. Did he say where he was going to or where he came 

from ? 
9229 A. I think he said he came from the State of New York, 
but did not say where he was going; I think he went West, 
however. 

X Int. 76. When you started over to make this well with him 
where did you get this iron pitcher pump and the gas pipe to make 
it with ? 

A. He had with him a box, with sections of gas pipe in the box ; 
do not know where he got the pump; might have had it with him, 
but don’t recollect seelng it. 

X Int. 77. Did he have the pump with him when you and hin left 
your hotel to go across the river? 

A. I don’t remember of seeing it anywheres; he might have 
had it. 

X Int. 78. In whose charge did he leave this well when he went 
away ? 

A. I don’t know. 

X Int 79. After you and him put it down did he say anything 
about before he left to you what he intended to do with it or what 
you should do with it, or if he had made any disposition of it? 

A. No, sir. 

X 80. You are sure there was not another man with him during 
this time? 


A= 


A. Not at the hotel stopping with me that had anything to do with 


this well with him. 

X Int. 81. You remember seeing anything in the papers at the 
time of the first well about it being a great curiosity ? 

A. No, sir. 
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X Int. 82. Why do you now state that you don’t think this 

5250 man said anything about a patent at the time of your con- 

versations with him about this first well, when you said in 

your affidavit made on the 30th day of December, 1878, and referred 

to herein as Exhibit “A,” that you remembered that this man told 

you that there was a patent on a well made by driving a pipe dowa 
into the earth, &c.? 

A. It might be that he mentioned a patent, but I don’t think he 
did ; my best recollection is that he did not. 

X Int. 83. But why do you state now that it is your best recollec- 
tion that he did not when,in your said affidavit just referred to, you 
say you remember he did? 

A. By reflection and study, believing it to be true. 

X Int. 84. What led you toso much reflection and study about 
this matter, and that causes you to remember one thing one way at 
one time and at another way another time? 

A. By being renewed by the evidence or the affidavit of this 
transaction that happened years ago. 

X Int. 85. What affidavit that renewed your recollection in this 
way ? 

A. This and one taken previous taken to this one in the same 
case. : 
X Int. 86. What was the other affidavit you refer to? 

A. The one exhibited here to me to-day. 

X Int. 87. What other one do you refer to? 

A. None that I know of. 

X Int. 88. How came it that this affidavit exhibited here 

5231 to-day changed your remembrance of the transaction when 

it was made over 2 years ago and simply shows that your 

memory then of whether there was a patent on this invention or 
not is different from what it is now ? 

A. It might have been that this party told me there was a patent 
on it at that time; he might or might not; my best recollection is 
that he did not; I am not positive about it, either that he did or did 
not. 

X Int. 89. If it is your best recollection that he did not at this 
time, why did you state in this aflidavit just referred to, marked ex- 
hibit “A,” that you remembered when that was made that he did 
say there was a patent on it ? 

A. I don’t think I said so in that affidavit. 

X Int. 90. If you did, it was not true, was it? 

A. It might have been. 

X Int. 91. Well, why do you make different statements now than 
you did when you ma’e that affidavit? 

A. I haven’t meant to, nor do I think I have. 

X Int. 92. Now look at that affidavit and then tell the commis- 
sioner if you still think you didn’t make different statements. 

A. It has reference to the reservoir and not the well ; the mode of 
making this reservoir that this party claimed was patented or had 
been, which I had reference to in the affidavit. 

X Int. 93. Did you not, sir, in that affidavit state that this man 
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told you that there was a patent on a well made by driving a pipe 

down into the earth and inserting into that a machine that folded 

and opened on the principle of an umbrella; that the ribs of 

5232 this machine were steel knifes and when below the pipe could 

be opened and turned round and cut out a reservoir as large 

as a barrel, and this dirt could be pumped out by a sand pump, but’ 

this man claimed in sandy or gravelly soil he could make a well 

without cutting out the earth, and that gravel and sand was a suffi- 
clent reservoir. 

A. I think I did. 

X Int. 94. That was true, was it? 

A. I think it was; I understood it so far as the reservoir was con- 
cerned. ; 

X Int. 95. Now, sir, do you pretend to say that you understood 
the man that the patent was on the reservoir and not on driving the 
well ? 

A. I understood by the man that wells could be drove and reser- 
voirs made, if required, by this reservoir plan which he explained 
to me. 

X Int. 954. 
same. 

A. I took it from the talk it was on the reservoir; it might have 
been on both, but he dwelt more especially on the reservoir. 

X Int. 96. Then it was your understanding that there was no 
patent on the driving of a well at that time? 

A. There might have been and might not; I did understand there 
was on the driving the well. 

X Int. 97. If you was not by at the time vou say this second well 
was, and didn’t know how it was constructed, why did you state 
in this affidavit that you refer to, that you gave Mr. Royce, the 

manner of its construction and how it was made. 
5233 A. Having seen the first well made, the second well having 
the same outward appearance, I judge it was made the same 
as the former well, as there was a close resemblance. 

X Int. 98. Do you know whether or not the second well was 
driven all the way down from the surface or not? 

A. I do not. 

X Int. 99. Why did you state in this affidavit that you gave Mr. 
Royce, that is referred to in your testimony heretofore given in this 
vase, that the well was driven from the top of the ground down, and 
now turn around and say you do not know whether it was not? 

A. It had the appearance of the first well and I know of no other 
way that it could be made. 

X Int. 100. Did you ever hear of some persons by the name of 
Brown and Chandler being in Independence and trving to sell 
patents to put down these drive wells? 

A. I never did. 

X Int. 101. Did you ever see a copy of a patent issued to one 
Chamberlin for constructing reservoir wells; issued about the year 
1865 or ’6? 

A. Never did that I know of. 


Question re-read to witness and asked to answer the 
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X Int. 102. Will you swear that you did not get this description 
that you set forth in your affidavit of December 30th, 1878, and pro- 
duced here to-day of the manner of constructing reservoir wells 
from the patent issued to one Chamberlin about the year 1865 or 
"66? 

A. I never did. 

X Int. 103. Did you ever know a man by the name of 
5234 Charley Brown ora man by the name of Chandler putting 
down wells at or near Independence or selling patent rights 

for putting down the same’? 

A. I never did. 

X Int. 104. Are you sure that there was no slots in this point that 
was used in the first well? 

A. I don’t think there was. 

X Int. 105. Was the upper end of the point smaller or larger than 
the tube? 

A. I think about the same size as the pipe. 

X Int. 106. Was not the point larger in the diameter than the pipe 
in Some parts of the tube ? 

A. I think about the same size. 

X Int. 107. Why do you state this now when the drawing made 
by you in this affidavit exhibited to-day of this tube and point 
shows that the point is larger than the tube, and why did you say 
in that affidavit that the point was larger at the top than the pipe? 

A. I think the point of the tube was the same size of the pipe; 
perhaps a collar set on over it, which would increase the appear- 
ance of the size of the point. 

X Int. 108. Is this all the explanation you wish to make of these 
discrepancies and statements ? 

A. I don’t like to answer that question, as | don’t admit any dis- 
crepancies Or misstatements. 

X Int, 109. Why do you say to-day that this second well was 
mad*from~3 to 5 rods east of the point where the first’ well was 
put down and that the first well was put down at or near the north- 
west corner of the block on which the Presbyterian church now 

stands when vou stated in the affidavit made for Mr. Royce 
5235 and referred — in your testimony heretofore given in this case 

that the well referred to therein, called by you the second 
well, was put down in the northwest corner of the block on which 
the Presbyterian church is now located and on the northwest corner 
of the north-corner lot? 

A. By carefully looking over the ground several times since this 
suit was brought the location which I have given was the location 
of these wells to the best of my belief. 

X Int. 110. How long was it after this well was constructed that 
you saw it first ? 

A. I don’t know how long it was. 

X Int. 111. Did you ever hear anything more of a drive well 
after this man was in your. place, in 61, and up to the time that 
you saw the second well? 

A. Nothing that I remember of. 
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X Int. 112. How many feet did he drive this first well down, and 
what did he drive it with? 

A. I think he drove it 12 or 15 feet; he drove it with a maul or 
sledge. 

X Int. 113. Did he drive it from the top of the ground? 

A. Yes, sir. 

X Int. 114. Might he not have driven it from 20 to 25 feet? 

A. He might have done —, but I don’t think he did. 

X Int. 115. What's your best recollection ? 

A. He drove — about 12 or 15 feet. 

X Int. 116. Now, don’t you know, as a matter of fact, that he 
drove it 22 feet? 

A. I do not. 

X Int. 117. Will you swear he did not? 
5236 A. I don’t think he did. 
X Int. 118. Are you positive he did not? 

A. I am quite sure he did not. 

X Int. 119. If that is true why did you swear in the affidavit in- 
troduced to-day, made by you December 30th, 1878, and referred to 
herein as Exhibit “A,” as follows: “ He got a maul and drove the 
point into the ground, then he screwed onto that a piece of gas pipe 
and drove that. down, and so on, putting on several pieces-and driv- 
ing down until the said gas pipe was down some 22 feet?” 

A. It might have been 20 feet, but I don’t think it was. 

X Int. 120. Why did you make these widely different statements 
at different times? 

A. I don’t think [ have; I haven’t intended to. 

X Int. 121. How many joints of pipe did you take over with you 
to make this well ? 

A. I don’t know. 

X Int. 122. What was their length ? | yf 8: 

A. From 4 feet and longer—ditierent lengths. : rt, 

X Int.:125. Was there a blacksmith shop near this place’ et the 
time ? 

A.. I am not positive. 

. Int. 124. What’s your impression of it ? 

. There was soon thereafter, if not at the time 

x Int. 125. Who lived nearest to the place at the time ? 

A. I don’t know. 

X Int. 126. Who lived in the vicinity of this well at the time? 

A. Dr. Warne, 8.8. Allen, Thomas Tyson, and J. EK. Trexler. 

X Int. 127. What time in the spring of 1861 was this well put 

down, do you say ? 


5237 A. I think some time in April or May. T’ll say April. 
X Int. 128. Do you know D. 8. Deering ? 
A. Yes, sir. 


X Int. 129. Where did he live at this time? 

A. I think he lived between Independence and Winthrop; per- 
haps at gr ey 

X int. 180. Which side of the river did he live on at Independ- 
ence ? 


tf 
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A. On the west side. 

X Int. 131. How far from this well? 

A. About 13 rods. 

X Int. 1382. How long did this well remain there after it was put 
down ? 

A. I don’t know. 

X Int. 133. Did this man have any material left after he got this 
built in 1861 ? 

A. I don’t know; he had a tool box, but I d:a’t know what it 
contained ; that he carried this pipe in. 

X Int. 1384. Describe this box which he had this pipe in. 

A. I think about 5 or 6 feet long, a foot high, about 18 inches or 
2 feet wide. 

X int. 135. Did you take this tool box with you when you went 
across the river to make this well ? 

A. I think he did. 

X Int. 186. Whose team took you over ? 

A. My impression — Thomas Sherwood’s team ; a pair of bald-face 
horses. 

X Int. 187. Was the pump in the box? 

A. I don’t remember where the pump was or where he got it. 

X Int. 138. Did. you — across to the blacksmith shop to get 
»238 anything dene when you was putting it down? 

A. We borrowed a pair of horses to get upon to drive and 
a maul, but I can’t say from whom ? 

X Int. 139. How often did you see this pump after it was made? 

A. I saw it several times during the spring and summer. 

X Int. 140. Do you know whether it was used much or not? 

A. T don’t know how much it was used. 

X Int. i141. Why do you now state that you don’t know how much 
it was used when you stated in your affidavit introduced to-day that 
it was used_a great deal ? 

A. I wasn’t there all the time when it was in use, and have no 
means of knowing how much it was used. 

X Int. 142. If you had no means of knowing how much it was 
used why did you state in your affidavit that it was used a great 
deal ? 

A. What I saw it used would be using it a good deal. 

X Int. 143. Was Thomas Sherwood there when it was put down ? 

A. I don’t think he was. 

X Int. 144. Why did you say a moment ago that Sherwood took 
you over with his team ? 

A. I didn’t say so 

X Int. 145. Can you now, after deliberating over the matter so 
long, give the name of the man that put down this first well? 

A. No, sir. 

X Int. 146. Was it Brown or Chamberlin or Chambers or Chand- 
ler? 

A. I don’t remember his name. 

X Int. 147. About how old a man was he? 
A. I would think about 40 years old. 
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X Int. 148. You say the man was there 2 or 3 days, and was a 
great talker. What did he talk about principally? 
A. T ean’t say; can’t reeall the subjects. 
X Int. 149. Did be talk much about this great novelty he had ? 
interested wre in this boring a hole mm the ground through 
and explained the mode of doing so, whieh Thad never 


MM). Tew many was by when this well was built of 180] 


| we Was several, but TI ean’t say wha I think Themas Ty- 
son and Dr, Warne came there, and others, but am net positive who 
was there. 

X tnt. 151, Did vou hear any one express a desire to have one of 
these wells or ask him to put ene down for them ’ 

A Noy sir, 

X Int. 152. Did vou and this man go back again over the river 
to see this well before he went away Y 

A. I think I went back to the hotel before he did, and I was never 
there with him again. : 

X Int. 1538. What was he doing at your place the 2 or 3 days he 
was there ? 

A. He spent a portion of time down-town ; the balance of the time 
as a guest of the hotel in company with the boarders and transient 
guests there. 

X Int. 154. Was he trying to sell these wells or the right to put. 
them down ? 

A. I didn’t hear him; he might have been, but not in my hear- 
ing that I remember of. 

X Int. 155. Did he say he had ever put them down before * 
5240 A. 1 don’t remember that he did. 
X Int. 156. What did he say was his business ? 

A. Made no business known to me, further than what I have 

stated. 


Cross-examination rests here. 


Re-examination on the part of the defendant: 


R. D. Int. 1. Did this ian show you any papers that purported to 
be a patent ? 

A. I think he did exhibit some papers to us down in the basement, 
but don’t know what they were; didn’t read them nor look at 
them. 

R D. Int. 2. Did you know anything about a patent on a reser- 
voir, except what this man said to you ? 

A. No, sir. 

R. D. Int. 3. In regard to this affidavit that you made for Royce, 
at his request, did not you state certain matters in explanation that 
Mr. Royce did not put into the affidavit, such as stating this well 
was near the northwest corner of the block or somewhere in that 
vicinity ? 
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A. Yes, sir. 

R. D. Int. 4. In eross-int. No. 119 Mr. Rickel read to you, as he 

claimed, a portion of this affidavit, the last clause of which he read 

was “and driving down until the said gas pipe was down some 22 

feet: now, in the affidavit that sentence reads, “and 

S41 & QQ driving down until he sud the pipe was down some 

YW feet.” Now, state whether in the affidavit, Exhibit 

“A” hereta, you stated what this man said about it at the Hime, as 
you then recollect it. 

A, 1 have no means ef knowing how deep it was down, only by 
what was said. 

R. D. Int. 4). When this first well was down how far did the man 
say he had got the pipe down? 

A. Ll think 15 or 20 feet. 

RK. D. Int. 5. In your cross-examination you state that Deering 
might have lived between Independence and Winthrop. Do you 
recollect definitely where he did live at that time? 

A. I am not positive whether he had moved in town or not. 

R. D. Int. 6. ‘Ton state, in cross-examination, that this man who 
made the first well was a guest there with your boarders and others. 
State, now, if you remember any one that boarded there at that 
time. 

A. Col. Lake and his wife were boarders. 

R. D. Int. 7. How long had Mr. Lake been married at that time? 

A. But a short time. 

R. D. Int. 8. Was this well put down the next spring after Mr 
Lake was married ? 

A. Yes, sir. 


(Signed) C. T. KIMBALL. 
52438 Exuipit “A.” 


I certify that this is the paper or affidavit referred to in C. T. 
Kimball’s deposition herewith, marked Exhibit “A,” and that the 
same is a true copy of the original shown to the witness, being 
copied and compared by me. 

lL. N. WHITTAM, 


U. S. Commissioner. 


T. C. Kimball, of Jesup, Iowa, being duly sworn, deposes and 
says: I kept the hotel then known as the Revere House, but now 
known as the Merchants’ Hotel, at Independence, lowa. Thomas 
Sherwood and myself were in company keeping that house. We 
went into the house in the fall of 1860. It was the same fall that 
Abraham Lincoln was elected President the first time. Westaid there 
together until some time in May, 1861, when I went out. Some 
time before I went out of the hotel a man came there wiih a drive- 
well point. He told me he could make a well by driving a gas pipe 
into the ground and attaching a pump to it. He showed me the 
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point that he would use on the on the gas pipe. This point was of 
iron, and the following drawing represents it as nearly as can be: 


bes, 


7. TTC Tee a eS ee ee 
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The point was sharpened and was slightly larger at the top end 
than the pipe. The pipe above the point for some two feet was 
perforated with small holes to admit the water to the inside. This 
man, whose name I cannot now recall, talked to me considerably 
about this kind of well—how cheap it was. He and I went over the 
river, on the west side of the river, at Independence and went near to 
the northwest corner of the block on which the Presbyterian church 
is now built. He got a maul and drove the point into the ground. 

Then he screwed onto.that a piece of gas pipe and drove that 
5244 down, and so on, putting on several pieces and driving down 

until he said the pipe was down some 22 feet. It left the last 
piece of pipe some 18 inches above the ground. Then he got an 
iron pump, known as a pitcher pump, and put on the top of this 
pipe. ‘This pump was screwed onto the top of this pipe, making the 
pipe and pump attachment air-tight. Then we pumped out water. 
[It was a little roily at first, but soon cleared itself, and was good 
water to drink. The whole thing—the pump and pipe—stood about 
thirty inches above the ground—no curbing around it. The pump 
was used a good deal while it stood there. I pumped water out of 
it several times myself. I told Tom Sherwood about it. I also 
talked with Jed. Lake about it. 

[ do not know the name of the man who drove the pipe. If I had 
the old register of Sherwood & Kimball while we kept the hotel I 
could find the name, I think. I remember it was the spring after 
the winter that we kept the hotel there together and while I was in 
the hotel. I further remember that it was the next spring after Jed. 
Lake was married, for he and his wife boarded with us that winter, 
and I think this was put in while they boarded with us. I fur- 
ther remember about this pump and well, this man told me that 
there was a patent on a well made by driving a pipe down into the 

earth and inserting into that a machine that folded and 

5245 opened on the principle than an umbrella opened and folded. 

That the ribs of this machine were steel knives, and when 

below the pipe could be opened and turned around and cut out a 

reservoir as large as a barrel, and this dirt could be pumped out by 
a sand pump. 

But this man claimed that in sandy or gravelly soil he could 
make a well without cutting out the earth; that the gravel and sand 
were a sufficient reservoir. 

We tried it, when I described and succeeded in making the well ; 
it was a success. 

[am sure this was early in the spring of 1861, from the cireum- 
stances above stated. 


(S'g'd) Cc. T. KIMBALL. 
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The foregoing affidavit was subscribed in my presence and sworn 
to before me by C. T. Kimball this 30th day of December, A. D., 1878. 
Witness my hand and seal. 
[x. s.] JED. LAKE, 
Notary Public in & for Buchanan County, Iowa. 


5246-5249 Defendant’s Exhibit Evidence of C. T. Kimball, marked 
April Ist, 1881—I. N. Whittam, U. S. commissioner, 
Cedar Rapids, lowa—a copy of same being attached to his deposition 
and marked Exhibit “A,” I. N. Whittam, U.S. commissioner, “ D.” 
Independence, March 22, 1881. 
S. NEWMAN, 
Notary Public. 


(Endorsed :) Wm. Andrews, complainants, vs. George Hovey, de- 
fendant. Deposition on behalf of the defendant. C.'T. Kimball. 
Opened & filed May 10, 1881. E. R. Mason, clerk. 


5250 Jacos Ricu, being called and sworn on the part of the de- 
fendant : 

1 Q. What is your name, age, residence, and occupation ? 

1 A. Jacob Rich; age, 48; residence, Dubuque; occupation, U.S. 
pension agent. 

2 Q. How long have you resided in lowa? 

2 A. (22) twenty-two years? 

3 Q. Where did you reside and what was your occupation up to 
1863, after you come to lowa? 

3 A. I resided in Buchanan Co., [owa,and was the publisher of a 
newspaper in that county. 

4 Q. What was the name of that newspaper and when did you 
cease publishing it? 

4 A. Part of the time it was called Quasqueton Guardian, pub- 
lished at Quasqueton, Buchanan county, and part of the time called 
the Buchanan County Guardian, and published at Independence, 
Buchanan Co.; published from 1856 to 1864 — 1865. 

5 Q. How many years and what years was this paper published 
by you at Independence, Lowa? 

5 A. I removed it from Quasqueton in Aug., 1858, and then pub- 
lished at Independence from that time until I sold it out, in 1864 

or 1865. 
5251 6 Q. While you was publishing this paper at Independence 
did you know Margaret A. Jordan and Anton Hagaman ? 

6 A. Yes. 

7 Q. Did you purchase any lots or parts of lots from Anton 
Hagaman for Margaret A. Jordan? If so, give a description of the 
lots as nearly as you can. 

A. I did purchase for Mrs. Jordan of Anton Hagaman a house 
and lot on Walnut St., Independence. 

8 Q. Who owns the residence immediately south of this property 
and who that immediately north ? 

8 A. Alexander Smith owns the house and lot immediately south 
and John McGrady that immediately north. 

244—16 
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9 Q. On which side of the river at Independence is this place you 
bought for Mrs. Jordan of Mr. Hagaman? 

9 A. On the east side. 

10 Q. On which side of the river did Mrs. Jordan live when you 
bought this lot for her? 

10 A. On the west side. 

11 Q. Who were your neighbors on the west side of the river at 
that time? 

11 A. Nearest neighbor was Dr. Geo. Warne and Rev. John 
Fulton. 

12 Q. At that time did you board with Mrs. Jordan? 

12 A. Yes. 

13 Q. Do you remember of seeing a well at Independence that 

ras peculiar in its construction? If so, state where it was located 
and where it was that you saw it, as nearly as you can. 

13 A. I remember seeing a well on the west side of the river, 

5252 on the west side of the block where the Presbyterian church 

now stands, that had a pipe coming up through the earth, 

and the pipe — up out of the earth about a foot, I should think, 

upon which there was a small iron pump, and which, I was told at 

the time, was something novel in construction, being simply an iron 

pipe driven into the earth, but I do not remember just exactly the 
year or time when I saw it. 

14 Q. State whether or not you was at the time you saw this well 
the editor of the Buchanan Co. Guardian. 

14 A. I think I was. 

15 Q. State on which side of the river you lived at the time you 
saw this well. 

15 A. I am not positive. 

16 Q. What is your best recollection as to where you lived at that 
time? 

16 A. Am not at all clear on that point. 

17 Q. Did you, as editor of this paper, mention this well in your 
paper ? 

17 A. I do not know. 

18 Q. What was your custom at the time in regard to mentioning 
such matters in your paper? State fully. 

— A. | was in the habit of noticing matters of striking novelty 
when my attention was called to them and all matters of public 
interest, but Independence was a town overrun with patent-right 
men at that time with a variety of novel inventions and we did not 
generally notice those, except in the way of advertising and for 

pay. 
5253 19 Q. State what time it is that you refer to Independence 
being overrun with patent-right men; give the years as 
nearly as vou can. 

19 A. I should say all the years from 1858 to 1863 or 1864. 

20 Q. Do you remember of mentioning this well in your paper 
thet you say you saw at the time it was there? 

20 A. I do not. 


The direct rests. 
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Cross-examination : 


X 1 Q. Will you describe the well that you saw, as stated in your 
examination-in-chief, and state whether or not the earth was re- 
moved from around the-pipe before the pipe was placed in position ? 

X 1 A. The well that I saw seemed to me to be made simply by 
a pipe being driven into the ground with the soil compactly around 
the pipe, the pipe simply putting above the ground through the 
surface for about a foot and the pump placed thereon; it had no 
appearance of the earth having been removed. 

X 2 Q. You do not know, then, but what there might have been 
a common well underneath the soil and the earth simply replaced 
for the purpose of deception ? 

X 2 A. lam) quite positive nothing of that kind was connected 
with the construction of the well; I remember distinctly being told 
by the person who pointed it out to me as being a well made by 

driving the pipe down and my asking him how it was 
5254-5261 possible not only to drive it down against obstructions, 

but how any great quantity of water could be got at 
the bottom, the earth pressing around the bottom of the pipe as 
compactly as at the top. 

(Cross-examination rests.) 


(Signed) JACOB RICH. 


Subscribed and sworn to before me by the said Jacob Rich this 
9th day of May, 1881. 
E. R. MASON, 
Comm’r Circuit Court U. S. for District of Lowa. 


Witness fees: 
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5262-5264 United States Circuit Court, District of Iowa. 


WitiiAM D. AnpreEws ef al., Complainants, 
vs. 
GeorGE Hovey, Defendant. 


Case called October Ist, 1880, at 10 o’clock a. m., at my office, at 
Cortland, N. Y. 

Irving H. Palmer appeared as counsel for defendant; D. L. Hurl- 
but appeared specially for complainants. 


Hiram WEEKs, produced as a witness on the part of the defend- 
ant, being duly sworn, testifies as follows: 
5265 Q. 1. What is your name, age, occupation, and place of 
residence ? 
A. 1. My name is Hiram Weeks; I am 55 years old; my 
5266 place of residence is Preble, Cortland Co., N. Y.; my occupa- 
tion is that of a farmer, and 1 work out some. 
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Q. 2. Have you sometimes dug and cleaned out wells? 

A. I have. 

Q. 3. How many years have you occasionally cleaned out and 
dug wells? 

A. Some twelve to sixteen years. 

Q. 4. About how many wells have you dug within that time? 

A. About 20, I should think. 

Q. 5. Have you been engaged in cleaning out wells in Preble this 
summer ? 

A. Yes, sir. 

Q. 6. Do you know Mathias Van Hoesen, of Preble ? 

A. Yes, sir. 

Q. 7. Do you know the location of the well on the farm formerly 
occupied by Wm. E. Tallman in Preble, at the place where the wind- 
mill was erected? If so, state. 

A. Yes, sir. 

Q. 8. Did Mathias Van Hoesen employ you to clean out this 
5267 well during the present summer? If so, state when it was. 

A. He did. It was July some time, but I can’t state the 
week or the day of the month. It was this year. 

Q. 9. Did he tell you for whom or for what purpose he wanted 
you to clean out this well? If so, state. 

A. He did. He said a couple of men from Cortland wanted him 
to have it cleaned out. I have forgotten the men’s names. 

Q. 10. Did you in pursuance of this employment clean out this 
well ? 

A. Yes, sir; I cleaned it out some. 

Q. 11. In what condition did you find the well when you arrived 
there ? 

A. There had been somebody to work there. 

Q. 12. Did any one go with you to the well; if so, who was it? 

A. Mr. Mathias Van Hoesen and Seth Aldrich went with me. 

Q. 13. State what vou did after arriving at the well. 

A. I went to taking the dirt and stone out. 

Q. 14. Who assisted you, what instruments or appliances 
5268 did you use, and how did you proceed in taking the dirt and 
stone out of this well ? 


A, Mr. Aldrich assisted me. We had a pail and rope. We. 


proceeded very well as far as we went. 


Here the Hon. Milo Goodrich appears as counsel for the com- 
plainants, conditionally, aad will examine de bene esse. 


A. (Witness, further answering, says:) We took out stone & dirt 
with this pail. 1 was in the well & filled the pail and Mr. Aldrich 
drew it out. 

Q. 15. About how deep was the well when you had finished clean- 
ing it out? 

A. We did not measure it, and I cannot tell how deep it was. 

Q. 16. Give the depth, as near as you are able. 

A. I should think it was about 12 feet. 
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Q. 17. Was this well stoned up with a stone wall? If so, state - 
how it was. 
A. It was a stoned-up well. 
Q. 18. What kind of stone were used in stoning up this well? 
A. There were some cobble and some flat stone use- in it. 
Q. 19. In what part of the wall were the flat stone, mainly? 
5269 A. The flat stone that I came to were a little south of east. 
Q. 20. Were the flat stone used distributed through the 
wall or were they mainly in one place at or near the bottom or 
near the top of the well? 
A. The flat stone I found were at or near the bottom of the well, 


Adjourned to 1.30 p. m, 


Parties appeared pursuant to adjournment, 

Present: As before. 

Q. 21. Did you in your former answer refer to any particular flat 
stone on the southeast side of said well’? If so, describe the location 
of this stone in the wall; deseribe the stone as near as you are able. 

A. I did. It is a stone in the wall; it projects over a little and 
is a longish flat stone. It was near the bottom of the wall, near the 
top of the water. 

Q. 22. Did you clear out the well down to the bottom of the wall 

of the well? 
5270 A. I think I did, sir. 
Q. 23. What did you find at the bottom? State what you 
did after cleaning out the well to the bottom, as you say you think 
vou did. 

A. I did not find anything. Mr. Van Hoesen spoke to me, saying, 
See if there isa strainer in there, or an iron curb, or anything the 
like of that. Mr. Van Hoesen said, Have you got to the bottom of 
the well? I told him I thought I had. I took my hand & run it 
around under the wall & got out some sand. Then to convince my- 
self I had a pick there and I scratched around the well & the bot- 
tom of the wall to see if I could find anything, but I found noting. 

Q. 24. What did you do, if anything, with the sand that you took 
out from under the wall ? 

A. Put it in the pail on top of the dirt to show them I had got to 
the bottom of the wall. 

Q. 25. Did Mr. Van Hoesen say anything to you then? If so, 

state what it was. 
5271 A. He said, If you have got to the bottom of the wall that 
is sufficient, 
Q. 26. What did you then do? 
A. I think I then came out of the well 

Q. 27. How did you use this pick? Please describe how you used 
it in the bottom of this well. 

A. There was a short handle in it, & I took one of the horns in 
my hand & scratched with the other. 

Q. 28. How deep into the bottom of this well did you thrust the 
horn of the pick, & how extensively did you probe the bottom of 
nr well, whether all about and on all sides of the bottom of the 
well? 
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A. I put the handle between my legs & took one of the horns of 
the pick in my hands and I scratched around, all around, and then 
I stuck it right down, you know. I jammed it down into the bottom 
of the well. I went all around the bottom in that way. I put the 
pick down up to the handle or eye of the pick. 

Q. 29. How long were the prongs or horns of this pick ? 

A. About 8} inches from the eye to the point. 

0272 Q. 30. Have you been at this well since you left it after 
cleaning it out, as you have stated? If so, state when. 

A. I have; about ten or eleven days ago. It was a week ago last 
Sunday. I was there last night again. 

Q. 31. Did you go into the well at either of these occasions ? 

A. I went into the well last night. I also went into the well a 
week ago last Sunday. 

Q. 32. Did you then observe the flat stone in the wall on the south- 
east side of the well which you have mentioned ? 

A. I did, sir. 

Q. 33. What do you say now, after having been twice at the bot- 
tom of the well since you left it after cleaning it out, as to whether 
or not you had cleaned it out down to the bottom of the wall of the 
well on the occasion mentioned by you ? 

A. I said that somebody had been there to work. I declare that 
I can’t tell. I don’t know really what you mean. 

Q. 34. Do you mean that you do not understand the ques- 

tion ? 
9273 A. I don’t really know what you mean by the question. 

Q. 35. I mean did you clean out this well down to the bot- 
tom of the wall on the occasion you were assisted by Mr. Aldrich 
and Mr. Van Hoesen ? 

A. Yes, sir; I did. 

Q. 36. Did your examination of this flat stone on the wall on the 
southeast side of the well confirm you in the statement that you had 
cleaned it out to the bottom on the occasion referred to? 

A. It did. 

(). 37. Have you measured the depth of this well or seen it meas- 
ured from this flat stone upward to the surface of the ground since 
yesterday morning ? 

A. Yes, sir; I saw it measured by Mr. Callen. 

Q. 38. Do you remember what the distance was? 

A. Not exactly; it was 12 feet & some inches. 

(). 39. Where is this flat stone in the wall on the southeast side of 
the well with reference to the bottom of the well as it now is? 

A. It is pretty near the water on the southeast side. 

0274 Q. 40. Did you measure the water in the well, or see it 
measured yesterday ? 

A. I saw it measured. 

Q. 41. How deep was it ? 

A. Five inches of water. 


Defendant’s counsel here presents to this witness the section of 
sheet-iron tubing referred to in the testimony of Thomas Ballard, 
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taken before H. J. Messenger, (a notary), at Cortland N. Y., which 
is marked one of complainants’ exhibits for identification, and the 
copper strainer also referred to in the testimony of Thomas Ballard 
before said notary, & marked one of complainants’ exhibits for identi- 
fication. 

Q. 42. Mr. Weeks, is it possible, in your opinion, that this section 
of sheet-iron tube and this copper strainer should have been resting 
upon the bottom of this well and covered by the material therein at 
the time you were probing the bottom of the well with your pick, as 
you have stated ? 

A. It seems possible that it could. It could not have been. I 

meant it could not have been, of course. 
5275 Q. 43. Has your recent examinations of the wel] enabled 
you to state with more certainty that you had cleaned the 
well out down to the bottom on the occasion referred to? 

A. No farther than the bottom of the stone of the wall. 

Q. 44. Is this well deeper now than it was after you finished clean- 
ing it out? 

A. I think it is, sir. 

Q. 45. About how much deeper ? 

A. I should think, probably, 6 to 8 inches; it may be more. 

Q. 46. In what part of the bottom is it the deepest, with reference 
to the center ? 

A. I should think the center was a little —. 

Q. 47. Is the center of the bottom below the bottom of the wall; 
&, if so, about how much below ? 

A. I should think from 6 to 8 inches ; probably a little more. 


5276 Q. 48. Was there any water in the well when you finished 
cleaned it out on the occasion you have mentioned ? 
A. There was a very little. 


Q. 49. Did you find anything in the bottom of this well except 
stone, gravel, earth, and water? If so, state what. 
A. I did not, sir. 


Direct examination closed. 


Witness being cross-examined by Mr. Goopricn, de bene esse, re- 
serving the complainants’ right of moving to strike out the evi- 
dence on the grounds stated at the commencement of this witnesses, 
testimony : 

Q.1. Who called upon you first after your cleaning out of this 
well to know what you had done there ? 

A. Staats Morrison did a week or two ago or less; I don’t know 
exactly; I was off threshing. 

Q. 2. Was his errand to you from Mr. Van Hoesen, expressing 
complainants’ request that you should come down to Cortland to be 

a witness for the complainants? 
5277 A. I believe he did. 
Q. 24. Did you come as far as Preble village from your 
house or from where you were threshing & see Mr. Van Hoesen, 
& did he state to you that the complainants would pay you for 
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coming down reasonably to be a witness for them, & did you say 
to Mr. Van Hoesen, in substance, that you would come and meet 
him at the train & come down with him to Cortland to be such 
witness? Please answer directly. 

A. Yes, sir. 

Q. 3. Did you meet Mr. Van Hoesen at the train as you had so 
promised ? 

A. I did not, sir. 

Q 4. Why not? 

A. Thad a piece of corn I wanted to cut up; it looked cold & I 
was afraid of a frost & I went & cut up what of it I could, and 
worked until 3 o'clock in the morning. 

Q. 5. Now, Mr. Weeks, after you had seen Mr. Van Hoesen 

5278 (& please state whether you saw Mr. Van Hoesen at Preble 

village on that day), state whether or not somebody did or 

did not advise or say to you that you had not better go down to be 
a witness. 

A. I went to Mr. Van Hoesan’s house when I came down to Preble 
village, and Mr. Van Hoesen says, it’s pretty early car time, isn’t it? 
So I told him I would be around the village there somewheres. 
Mr. Alanson Banks—we were in the tavern, & he says, Where are 
you going? I told him I was going with Mr. Van Hoesan to Cort- 
land. He says, I wouldn’t go. He said they couldn’t oblige me to 
go without a subpoena and the fee, & advised me to go home, but I 
did not go home, but went to cutting corn and worked until 3 
o'clock in the morning, as I have stated. 

Q. 6. Did anybody else (& I refer now to a Mr. Conner & Mr. 

Richard Egbertson) so advise you ? 
5279 A. I told Mr. Egbertson to tell Mr. Van Hoesen I had gone 
home, if he enquired for me. I declare I don’t remember. 

Q. 7. Will you testify that one or the other, or both, did not ad- 
vise you to go home and not be a witness for the driven-well parties ? 
Answer this question directly, yes or no. 

A. I could not tell; I don’t remember. 

Q. 8. Will you testify positively that.one or the other of them did 
not so advise you on that day & before you left for your cornfield ? 

A. I couldn't tell; I don’t remember. 

Q. 9. Will you say & do you say that neither of them did not so 
advise you on that day ? 

A. I think they didn’t. I don’t remember of seeing them that 
day. | 
Q. 10. Will you testify positively that neither of them did 
5280 not so advise you? Please answer this question directly, yes 
or no. 
A. Well, now, just as I said before, I don’t remember. 

Q 11. You saw Mr. Van Hoesan at his house on that day, did 
you not? If you did, state what time of day it was you saw him. 

A. I should think — was — 5 & 6 in the afternoon. 

Q. 12. Did he then inform you that the complainants wanted he 
should have you come down to state as a witness what you had 
down about cleaning out this well, & that the complainants would 
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pay you your fees & for your time in coming down, or in substance 
that ? | 

A. Yes, sir; I believe he did. 

Q. 13. Did you then & there say to Mr. Van Hoesan that you 
would meet him at the train at train time & go down & state for 
the complainants what you had done toward cleaning out the 

well? 
5281 A. I think I did, sir. 

Q. 14. Did you then make any objection to going down to 
be such witness because your fees were not paid you in advance or 
on any other ground whatever to Mr. Van Hoesan ? 

A. I says to him, I guess he will have to send an officer, & he 
says, | am officer enough. 

Q. 15. Did you after you ‘said that, as you say you did, tell Mr. 
Van Hoesan that you would meet him at the train at train time 
& go down to Cortland as such witness ? 

A. I don’t recollect having any such conversation after that was 
said. 

Q. 16. Now, Mr. Van Hoesan, when he got you to clean out this 
well he told you, did he not, he did it at the request of Mr. Parsons 
or the complainants in this action ? 

A. He told me who it was, but I have forgotten who it was; I 
was not for himself, but for some other parties whom he named. 

Q. 17. You say you have dug & stoned up a number of wells, do 
you? 

A. Yes, sir. 

5282 Q. 18. Have the wells you have thus made been in Preble 
& any of them upon the Preble flats ? 

A. Yes, sir. 

Q. 19. When, in making a dug well, you strike water is it not 
common to lay the wall of the well, in stoning it up so far as it is 
under water, with flat stone & not with cobble-stone ? 

A. If you have the flat stone they use them. 

Q. 20. Why? 

A. They can bind the wall better with them. 

Q. 21. Can’t you use and make a wall with flat stone at the bot- 
tom of a well up through the water that is in it better & easier than 
with cobble-stone ? 

A. Yes, sir; I can. 

Q. 22. And isn’t it the cus-om, so far as you know, on the Preble 
flatts of using flat stone for building the wall of the well from the 
bottom up through the water there is in it at the time of stoning ? 

A. I guess they use them if they can get them. 

5283 Q. 23. Did you ever know of an instance on the Preble 

flatts when the flat stone were not used in stoning up a well 
from the bottom up through the water there was in it at the time of 
stoning? 

A. I do not. 

Q. 24. Now state what is your experience & knowledge whether 
it is usual & common on the Preble flat¢ to use cobble-stone in 
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stoning up a wall from the point where the water prevails at the 
time of stoning to the surface. Please state according to you 
knowledge and experience. 

A. They use them (cobble-stone) a great deal in stoning above the 
point indicated. I don’t know as I do know of an instance when a 
wall of flat stone was carried up above the water to the surface on 
the Preble flatis. 

Q. 25. Is it not a very difficult thing to lay up a cobble-stone wall 
under water in a well? Answer according to your knowledge as a 
dug-well maker. 

A. I never so laid one up myself. 


5284 Recess taken until 7.30 p. m. 


At 7.30 parties all appeared as before. 


Q. 26. On the day you came down to Preble & saw Mr. Van 
Hoesan, as you say you did, intending to come to Cortland to be a 
witness, as you have stated, had you before leaving your home 
changed your working dress to another dress in expectancy of going 
to Cortland ? 

A. I had. 

Q. 27. When was it that you changed your purpose of coming to 
Cortland that day; was it after or before you had seen Mr. Van 
Hoesan, and was it after or before you received the advice you say 
you did from Mr. Banks? 

A. It was after I had received the advice from Mr. Banks. 

Q. 28. How soon after receiving the advice you say you did from 
Mr. Banks did you leave Preble village, and where did you go to? 

A. It was not more than 10 or 15 minutes before I went up to 

cutting corn. 
5285 Q. 29. How far was the cornfield from Preble village and 
how far from your home? 

A. It is about } of a mile from Preble village and about } mile 
or more from my home. 

Q. 30. Did you go home before you commenced cutting corn that 
afternoon and evening ? 

A. No, sir, 

Q. 31. Then you didn’t change the dress you had on to go to 
Cortland in to your working dress before you commenced cutting 
the corn ? 

A. No, sir; I did not. 

Q. 32. Did you go home at all until you left your cornfield about 
3 o'clock the next morning’? And state, if you will, whether it was 
3 o'clock or later that you left the cornfield. 

A. I did not go home until I quit the cornfield. I thought it 
was later than 3 o’clock, but my wife said it was not. 

Q. 33. How far is the cornfield from any highway ? 

A. It is not but 2 or 3 rods on the east side to Vandenburg’s 
0286 part, and from the road to my part where I was at work it 
was about 20 rods. It is Vanderburgh that I refer to. 

Q. 34. Had his corn been cut at that time ? 
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A. Not all of it. 

Q. 35. Had any of yours been cut? 

A. Yes,sir; a little. 

(. 36. When before? 

A. Some 2 or 3 days before. 

Q. 37. When was this; what month, as near as you can? 

A. It was in September, about the 17th, on Friday night. 

Q. 38. When did you finish cutting up the rest of your corn there— 
how long afterward ? 

A. A week ago last Sunday. 

Q. 39. That Friday night the 17th was a pretty dark night, was 
it not? 

A. There was a moon the night I cut the corn. 

Q. 40. You fix the night of your cutting the corn as the same 
night that there was a dance at Preble village, have you not? 

A. Yes, sir. 

Q. 41. Did you ever before cut corn in the night time down 
5287 to 3 o'clock in the morning? 
A. No, sir; don’t think I ever did. 

Q. 42. Did you ever before cut corn in the night time? 

A. No, sir; don’t think I ever did; not that I can remember of. 

Q. 43. Now, Mr. Weeks, after you had seen Mr. Banks didn’t you 
really intend not to come to Cortland and be a witness for the 
driven-well parties unless you was strictly compelled to do it by the 
service of a subpcena and the payment of your fees in advance? 

A. I thought like this: If I could get rid of it I would. 

Q. 44. Now, further, didn’t you go to cutting corn that night, ex- 
pecting they would send up a subpeena for you & pay you your 
fees, in order to avoid being a witness for these driven-well par- 

ties ? 
5288 A. I went to cutting to the corn, thinking to get it done be- 
fore the next day, expecting they would send for me. 

Q. 45. Had you no expectations that they would send for you 
that night, and haven’t you so said? Please answer directly. 

A. I think I did, but I don’t remember; I think there was some- 
thing said about it by me; I [illegible]. 

Proceedings adjourned to 9 o’clock a. m., Oct. 2, 1880, at same 
place. 

At ten o’clock a. m., Oct. 2, 1880, parties all appeared as before. 


Q. 46. Who first called upon you on the part of the defendant to 
be a witness for him in this case? 
A. Mr. Callen, Dewitt C., of Preble. 
Q. 47. Who next called on you in that behalf? 
A. He brought me down here. 
Q. 48. To see whom ? 
A. I think it was Mr. Palmer, the counsel here. 
Q. 49. Did you see him here in Cortland; and, if so, in 
5289 company with anybody else; «, if so, who was it? 
A. I did see Mr. Palmer here in Cortland; I have no 
recollection of seeing him in company with anybody else. 
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Q. 50. You came down with Mr. Callen with the view of being a 
| witness for the defendant in the case, did you? 
| A. I did know which party; I suppose it was to be a witness. 
| Q. 51. Did Mr. Callen pay you any money or subpeena you before 
you came ? 

A. He paid me some money, but did not subpcena me with a writ- 
ten subpoena. 

Q. 52. How much money? 


A. Two dollars. ¥ 
Q. 53. What did he sav when he handed you the money & wanted "= 
you to come down here to Cortland to be a witness? 
A. He said he was sent up there after me; that I would have to 
go with him. 
Q. 54. Did he say who sent him for you ? 
| A. Well, appears to me he did, but I don’t remember the 
5290 names; he mentioned a man’s name. 
Q. 55. What else did he say to you? 
A. Well, I don’t remember. 
Q. 56. Didn’t he say something about your being a witness against . 


the driven-well parties? Please remember and state. 

A. Well, sir, 1 don’t remember as we had any more conversation 
coming down. 

Q. 57. How did you come down with Mr. Callen? And state 
whether he came with you. i. 

A. He came with me, & he drove his horse & wagon. 

Q. 58. Have you ever said to anybody that you wouldn’t be a wit- 
ness for the driven-well parties if you could help it, or that in sub- 
stance ? 

A. I don’t think I ever have, sir. 

Q. 59. Will you testify positively that you never have? Please 
ans. directly, yes or no. 

A. Well, sir, I should rather say I hadn’t. 

Q. 60. Who else has seen you with respect to what you could tes- 


| tify in respect to your cleaning out of that well as far as you did | 
| besides Mr. Callen & Mr. Palmer, the counsel here? . 
5291 A. Mr. D. O. Crofoot & Moses T. Tallman, of Preble. 
Q. 61. When & where did Mr. Moses T. Tallman see you & L 


talk with you about that? 
A. He came up to my house with Mr. Crofoot. 
Q. 62. How far does Mr. Tallman live from you ? 
A. I should think it was two miles, or thereabouts. 
Q. 63. Crofoot is a son-in-law of Tallman, is he? 
A. Yes, sir. | 
Q. 64. When did Mr. Tallman & Crofoot pay you this visit? 
A. It was a few days after cleaning out this well—some 3 or 4 | 
ays. | 
Q. 65. Did they make any other business with you than to talk 
with you about having cleaned out what you did of this well in 
question ? 
A. Yes, sir; they did. 
Q. 66. What other business ? 


i | 
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A. Crofvot wanted I should clean out his well. 

Q. 67. Any other business did they make with you on that 
occasion ? 

A. Yes, sir. 

Q. 68. What other? 

A. I had some lumber at Crofoot’s mill, & he said I must 
5292 come & stick it up; it was spoiling. 
Q. 69. Any other business? 

A. Not that I know of. 

Q. 70. Did Tallman make any other business with you than to 
talk with you about cleaning out cleaning out this well as far as you 
did? 

A. No, sir; he didn’t. He said he understood I had cleaned it 
out & I told him I had. 

Q. 71. Have you cleaned out Crofoot’s well since that visit? 

A. I have, sir, and have stuck up the lumber. 

Q. 72. When you was at the well on the Sunday mentioned who 
was with you, if anybody? 

A. Mr. Callen & his daughter. 

Q. 73. At whose request did you go there on that Sunday ? 

A. Mr. Callen’s. 

Q. 74. For what purpose ? 

A. To see how much more somebody else had dug ont than I 
had. 

Q. 75. From whom did you get the information that some one 
had dug out somewhat more ? . 

A. From Mr. Callen. 

Q. 76. Where did he give you that information & where 
5293 were you when he requested you to come to the well on that 
Sunday? 

A. I was at home, & he drove up to the house and said he wanted 
me to go down on that Sunday. 

4 77. Did you go down into the well on that day yourself? 

. I did, sir. 
Q 78. Was there a common ladder then in the well? 
. There was, sir. 

Q 79. Did you make any measurements yourself of how much 
farther down than you had cleaned the well somebody else had 
cleaned it? 

A. I did not. I was in the well when Mr. Callen, from the top, 
ran the pole down to the bottom of the well. He, Callen, measured, 
while I was in the well, the depth of the water as it appeared from 
the pole. When I came out I asked him to put the pole down to the 
flat stone that I have spoken of and he measured that distance down 
from the surface. He said it was 12 feet & some inches down to this 
stone. 

Q. 80. You did not yourseif apply the rule to any of the measure- 

ments made there, but took Callen’s word for it, did —, sir? 
5294 A. I took Callen’s word for it & did not myself apply the 
rule in the measurements made. 
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Q. 81. On that occasion how far should you think, from the very 
bottom up, was the well stoned with wholly flat stone? 

A. There are but very few flat stone; can’t say how far up, for I 
did not measure the height up. 

Q. 82. Above the flat stone the well is walled up with cobble-stone, 
is it not? 

A. Principal part is cobble-stone above. 

Q. 83. At the well, when you & Callen were there, was there any 
one else there but the girl on that Sunday ? 

A. I think Mr. Callen’s boy and I think his wife was there, but I 
am not positive. 

Q. 84. Now, Mr. Weeks, I asked you in a question just above how 
much you found on that Sunday the well to have been cleaned out 
lower down than it was when you finished your cleaning. I now 
repeat that question & ask you to answer it. 

A. I did not find it a great deal. 

Q. 85. State whether you took any measurements when you was 
in the well so as to state accurately how much farther down it had 

been cleaned from the point of the cleaning as you left it. 
5295 A. I did not make any. 

Q. 86. Did you, while in the well, measure down to see how 
far it was from the top of the water in the well to the bottom of the 
well ? 

A. I did not. 

Q. 87. Do you know how far down it was on that Sunday from 
the top of the water in the well to the bottom of the wall of the well 
as they are? 

A. I do not quite; I don’t know exactly. 

Q. 88. You say, on day before yesterday, on Thursday of this week, 
you went to the well again and examined it. By whose request, & 
who accompanied you ? 

A. Nobody by myself and Callen were there ; nobody requested 
me to go. 

Q. 89. How came you to go & how came you to get Callen to go 
with you ? 

A. I went down to see whether I had made any mistakes or not 
on that flat stone at the bottom of the wall; I asked Callen merely 
if he would go down with me; I went to see about the flat stone be- 
ing at the bottom of tie wall. 

Q. 90. Why did you want Callen to go? 

A. Nothing in particular; I only wanted company; that is 

all. 
5296 Q.91. What is there about that flat stone that you refer to 
that enables you to distinguish it from other flat stone at the 
bottom of the wall? 

A. This flat stone Iam speaking about is kind of a long stone, 
and it’s a little kind of hog-back fashion. It projects over or toward 
the water some, but not a great deal—so I could notice it. 

Q. 92. State now whether this stone is the same one that you 
called Seth Aldrich’s attention to on the day when you & he, with 
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Mr. Van Hoesen, were there, when you cleaned out what you did 
from the well. 

A. I think it is, sir. 

Q. 93. Now, when you went there day before yesterday, as you say 
you did, how far above the above the bottom of the wall of the well 
did you find this stone to be? 

A. Pretty near the bottom ; this flat stone is about to the bottom 
of the wall. 

Q. 94. Was it day before yesterday in water or above the water? 

A. It was above the water. 

Q. 95. How far above the water in the well ? 
5297 A. I was not but a little. 

Q. 96. Please state, as near as you can, how far it was above 
the water. 

A. I should think it was from 3} inch to 1 inch at the time I was 
there day before yesterday. 

Q. 97. Now, Mr. Week, do you say there were not stones of the 
wall extending down below this stone you refer to? 

A. I don’t think there were many. 

Q. 98. Do you testify as a witness here that there were none below 
that flat stone you refer to? 

A. I think there ain’t any under it. 

Q. 99. Do you testify positively to that? 

A. I do, sir. 

Q. 100. Did not the walls of that well, as you saw it day before 
yesterday, go down as far as the water does? 

A. It did not when I was down there day before yesterday. 

Q. 101. Then all the water day before yesterday was entirely below 
the lowest stone in the walls of the well,do you mean ? 

A. No, sir; not all around. 

Q. 102. Was any portion of the walls of the well down as 
5298 low as the bottom of the water as it stood in the well ? 
A. I cannot tell. 

Q. 103. How deep was the water in the well, did you judge, day 
before yesterday ? 

A. About five inches, I should judge. 

Q. 104. Now, when you cleaned out what you cleaned out from 
this well, do you know that Mr. Aldrich was with you, went down 
into the well after you had finished vour cleaning ? 

A. Now, I will tell you. I made a mistake; I thought he did 
go down into the well, but now-I think he did not; I was dressing 
mv feet. 

Q. 105. Do you swear he didn’t go down into the well at that 
time ? ; 

A. | declare I can’t swear whether he did or didn't. 

Q. 106. You all three—yourself, Mr. Van Hoesen, & Mr. Aldrich— 
went there together and remained there together & left there to- 
gether on the occasion of your doing the cleaning out that you did, 
did you not? 

A. Yes, sir. 

Q. 107. Which went into the well first on that occasion ? 
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A. I did. 
5299 Q.108. Do you say that Mr. Van Hoesen spoke to you about 
there being any strainer you would be likely to find at the 
bottom of that well? 


A. He spoke to me about finding a strainer of that description in 


the well. 

Q. 109. Where was he when he spoke to you about finding the 
strainer ? 

A. He was there by the well, above, and at about the time I got 
through. 

Q. 110. Mr. Aldrich was then present when he spoke to you about 

A. I think he was. 
it? 

Q. 111. Were you in the well when he spoke to you about it? 

A. I think I was. 

Q. 112. When he spoke of this sheet-iron tube that might he found 
‘n the well and desired you to examine to see if it was there, did 
Mr. Van Hoesan state what made him think that there was such a 
tube there, he referring to what Mr. Wm. E. Tallman had toid 

him ? 
5300 A. I don’t have any recollection of such a conversation ; if 
he had such a conversation it must have been with Mr. Aldrich. 
I did not hear it. 

Q. 113. Now, witness, I put to you this question: Did not Mr. 
Mathias Van Hoesen, when he got you to clean out this well for the 
complainants, say to you, either at the time he employed you or at 
the well, that Wm. E. Tallman had told him that he had put in the 
bottom of the well a sheet-iron tube or tubing, and for that reason 
desire- you, as you cleaned down, to see whether you could find it 
there or not? 

A. I guess he did say so, and I think he did say to me to look 
for that tube or tubing as I cleaned down. 

Q. 114. Do you or do you not mean to say that Mr. Van Hoesen 

did tell you that Mr. Tallman had told him that he had put 
5301 in at the bottom of the well a sheet-iron tube or tubing, and 

that that was the reason that Mr. Van Hoesen desired you to 
examine, as you cleaned down, to see whether you could find it? 
Please answer yes or no. 

A. I think, sir, that it is. 

Q. 115. You say the well measured, down to the stone in the 
southeasterly side of the wall which you refer to, some inches over 
12 feet, do you? 

A. Yes, sir. 

Q. 116. Measuring from the surface of the ground above, do you 
mean ? 

A. Yes, sir. 

Q. 117. How many inches over twelve feet was the measurement ? 

A. Callen told me, but I have forgotten. 

Q. 118. Are you willing to go to the well with Mr. Callen, Mr. Van 
Hoesen, & Mr. Aldrich and take the measurement of the well and 
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the depth of the water in it, also the highth of the flat-stone 
5302 part of the wall at the bottom of the well, and return here on 
Monday & then state the accurate measurements as you find 
them? 

A. Yes, sir; if they will go with me. 

Q. 119. What is the length of the handle of your pick used in 
cleaning out this well ? 

A. I did not measure the handle. 

Q. 120. Where is the pick ? 

A. It is at John Henry Gay’s, in Preble. 

Q. 121. Is the handle as much as 2 feet long or more? 

A. I should think it was less. 

Q. 122. What do you think its length to be? 

A. I couldn’t tell exactly; it is something less than two feet 
some. 

Q. 123. Will you produce that pick at the well in the presence of 
these witnesses and measure the handle of it? 

A. Yes, sir; if he will let me have it. 

Q. 124. Is it not your pick ; I thought you said it was? 

A. I borrowed it; it is John Henry Gay’s. 

Q. 125. Did you state in the presence of Mr. Van Hoesan & Mr. 
Aldrich there in cleaning out the well, and when Mr. Van Hoesan 
asked you to examine for the sheet-iron tubing, that you couldn’t 

use the pick to do it on account of the length of the handle, 
5303 and did you send it up to the top of the well & take a stick 

or the end of a broom handle or something like it and use 
that in punching down into the earth at the bottom of the well ? 

A. After I got through with the pick scratching around I couldn’t 
find nothing ; then I took my hands and run around under the wall; 
then says I, I will send this pick up; it is pretty long; then Mr. 
Van Hoesan handed me down a stick & I hunted with that. 

Q. 126. How did you hunt with this stick ? 

A. Kind of punched around down into the earth. 

Q. 127. Was this done after you had finished what you had done 
in cleaning out the well ? 

A. I think it was, sir. 

Q. 128. Was this done before or after Mr. Aldrich went down into 

the well? 
5304 Q. 129. Did you not point out or describe to Mr. Aldrich 

& Mr. Van Hoesan a stone on the north or northerly side of 
the well in its wall, a flat stone, which projected somewhat as the 
stone that you took to be at the bottom of the well; and didn’t Mr. 
Aldrich, in your presence at the top of the well, looking down in it, 
go into the well and examine this flat stone with reference to its 
being one of the bottom stone- of the wall of the well? 

A. I don’t have any recollection of showing him any stone on the 
north side. 

Q. 130. Do you say you didn’t, positively ? 

A. I don’t think it was on the north side. 

Q. 131. How long was you there cleaning out of the well what 
you took out? 
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5305 A. We were there 2 or 3 hours or something near that. 

Q. 132. When you finished taking out what you took out 
of the well do you mean to swear that there was any water standing 
above the earth left in the well at its bottom ? 

A. There was a very little. 

Q. 133. Do you mean by that water standing above the earth as 
you left it? 

A. It was mud & and water I had taken out. 

Q. 134. I repeat the question. When you had finished taking 
out what you had taken out what do you say—was there any water 
standing visably above the earth that remained in the well at the 
bottom ? 

A. I kind of think there was e little in the north part. 

Q. 135. Are you sure there was? 

A. I am pretty positive there was a little. 

Q. 136. How much and to what extent on the north side of the 
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A. Tt was where I had dug with my hands; there was but a little 
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( 1S Now, Me. Weeks, don’t vow know that there was no visable 
water in the diré you sent up to Mr. Aldrich, who drew it ap at the 
top of the well’ 

A. ‘There was water in the mud, for I felt it with my hand. Mr. 
Van Hoesan said if | had got to the bottom of the well 1 might 
come up, and I did so. 

Q. 140. Did not, then, Mr. Aldrich go down to see & examine 
whether you had got to the bottom of the wall ? 

A. I think he did, sir.~ 

Q. 141. Did he not then examine a flat stone on the north or 
northerly side of the wall which you then described to him as 
being, as you thought, one of the bottom stones of the wall? 

A. I have no recollection of showing him a stone on the north or 
northerly side of the well, but did, I think, one on the southeasterly 
side, which I called one of the bottom stones of the wall. 

Q. 142. How far from this well do you live? 
5307 A. I call it about two miles or more. It may bea little 
more or less. 

Q. 143. How many times have vou seen Mr. Moses T. Tallman 
since you cleaned out what you did of the well? 

A. [saw him up to my house that IT have told you about, and 
once at Mr. Carr’s store in Preble. 

Q. 144. Was the subject of your cleaning out this well and of your 
being a witness in this case there talked about between you & Mr. 
Tallman in the presence of other men ? 
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A. Not as I can remember of. 

Q. 145. How many times have you been down from your home 
to Cortland to be a witness in this case for the def’t? 

A. Twice before yesterday morning, that being the third time. 

Q. 146. Had a subpcena been served upon you at either of the 
times ? 

A. Not to my recollection. 

Q. 146}. At either of these three times you mention had your fees 
been paid to you before you come down or have they been paid after 

you got here, if at all? 
5308 A. Not but once before I came down. The rest have been 
paid after I got here, and the time when I was paid before I 

came was when Mr. Callen paid me, and that was this week 

Q. 147. Didn’t you state to Mr. Aldrich and Mr. Van Hoesan after 
coming out of the well, when you had cleaned out all you did, in 
substance, this: That you thought you had got to the bottom of the 
well, for the reason that you had punched down into the earth at the 
bottom with this stick which Mr. Van Hloesan had sent down to vou 
so that you could see water at the bottom of the hole thus made; 
didn't you state that to them, mm substance, on your coming out of 
the well on that occasion ° 

A. T think Tad. There Was Water ther, beoatwe Thad av bans 
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hole thas mace ? 
OY A. bt was some mud mixed with sand. | should think | 
pushed the stick down 3 or 4 inches; im the neighborhood of 
that: | did not measure it. 
Q. 149. It might have been further—6 or 7 inches—that you 
pushed down this stick, might it not? 
A. I couldn’t tell, for I didn’t measure it. 
Q. 150. What size of a stick was it you thus pushed down & how 
big was the end of the stick ? 
A. It was, maybe, an inch through, and it might have been more— 
an inch and.a half, maybe. I did not sharpen it. 
Q. 151. How far up in the hole that you made in the earth at the 
bottom of the well did the water come that you could see? 
A. I can’t tell exactly, for I did not measure it, but I could see it. 
I could see water in the hole I made. 
Q. 152. Whereabouts was the hole that you made with this stick 
with reference to the center of the well ? 
A. I could not tell whether I put it in the center of the well ora 
little one side, : 
5310 Q. 153. Now, Mr. Weeks, when you made the hole how far 
down in the hole was it you had to look to see the water? 
A. T could not tell you, for I did not measure it. It might have 
been an inch or two or more. 
Q. 154. Now, might it have been as much as five or six inches 
down that the water you saw was in the hole? 
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A. I could not tell as to that. 

Q. 155. Was the ground that you thus punched the stick down 
into hard or soft? 

A. I- was a little softish—kind of mud and sand. 

Q. 156. And did that kind of earth prevail at or in the bottom of 
the well as vou left it generally over the bottom of the well? 

A. I think I left it so. 


Proceedings adjourned to Oct. 4, 1880, at 1 o’clock p. m., at the 
same place. 


5311 At one o’clock p. m., Oct. 4, 1880, case called. 
Parties appeared as before. 


Cross-examination of Mr. Weeks continued by Mr. GoopRIcH: 


Q. 157. You have re-examined, now, the well in question since 
you left the stand on Saturday last, as you then said you would do, 
have you ? 

A. Yes, sir. 

Q. 158. When and in company with whom? 

A. This morning between 6 & 7, with Mr. Callen, Mr. David QO. 
Crofoot, Mr. Moses T. Tallman, and Mr. Wheeler. 

Q. 159. Were Mr. Van Hoesen, Mr. Aldrich, or any of the wit- 
nesses that were named to you on Saturday last, that would be pres- 
ent to affect a joint examination by witnesses on both sides of this 
controversy, with you ? 

A. No, sir; there was no one; Mr. Callen was with me. 

Q. 160. How long was you & Mr. Callen and the others at the 
well at the re-examination this morning ? 

A. We was there probably a half hour or more; I was there be- 
fore they were & helped take out the water. 

Q. 161. Who was with you helping to take out the water ? 

A. Mr. Callen. 
5312 Q. 162. How long were you and Mr. Callan there before 
Mr. Tallman & Mr. Wheeler came ? 
A. Fifteen or twenty minutes. 
». 163. How did vou take it out—that is, the water ? 

A, With a pail & strap & with a dipper with which we— 

Q. 164. How came Mr. Tallman to be there this morning so early ? 

A. I don’t know as I could tell you, : 

Q. 165, How came Mr. Crofoot to be there so early ? 

A, I guess Mr. Callen sent for him. ; 

Q. 166. How came Mr. Wheeler to be there so early this morn- 
ing? : 

A. I don’t know as I can tell you, unless the boy did it in the same 
way. 

Q. 167. How early were you at Mr. Callen’s house this morning ? 

A. I came down there last night and stayed overnight with him. 

Q. 168. Was you the bearer of any letter from the defendant’s 
counsel last Saturday afternoon to Mr. Callen ? 

A. I was, sir. 


q 
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Q. 169. Was it a verbal message or a letter? 
A. It was a letter, probably. 
5313 Q. 170. What makes you think it was probably a letter? 
A. He says, You stop a minute and I will send by youa 
letter to Mr. Callen—(I mean the counsel here said that). 

Q. 171. And you took what you supposed to be a letter from the 
counsel to Mr. Callen, did you? 

A. Yes, sir, and I gave it to one of his boys to hand to him; that 
was on Saturday evening. 

Q. 172. Did the def’t’s counsel, on last Saturday afternoon, say any- 
thing to you about your seeing Mr. Callen on Saturday or Sunday 
evening? If so, state what he said. 

A. Nothing material; only to stop & hand him this letter, as I 
can remember of. 

Q. 175. How far do you live from Mr. Callen? 

A. About 2 mile-, I should think; may be a little less, may be a 
little more. 

. 174. Had you seen Mr. Callen after you gave the coun- 
5314 sel’s letter to Callen’s boy before you went down to Callen’s 
house last night? If so, state when and where. 

A. Yes, sir; I did, at my house last evening about dust; he came 
up to my house. 

Q. 175. What did he come up for, and what request did he make? 

A. He wanted to know if it wouldn’t be just as well for me to 
come down last night & stay all night, as it would be nearer. 

Q. 176. Did he say anything to you about sending for Tallman, 
Crofoot, and Wheeler, to be present at the well with you early in 
the morning; if so, what? 

A. He said they would be there early in the morning. 

Q. 177. Did he state how he knew they would be there early in 
the morning ? 

A. I have no recollection now that he did state how he knew 
they would be there. 

Q. 178. Didn't he speak, & the letter and the contents of the letter 

which you had carried and sent him through his boy, as 
5315 to why Mr. Tallman and these men should be there when 
vou re-examined the well? 

A. Thave no recollection of his saying anything to me about this 
letter just then, but the men came there. 

Q. 179. You stated on vourexamination, just before adjournment 
on Saturday, that vou were willing to re-examine the well in com- 
pany with Mr. Callen & also with Mr. Van Hoesen & Mr. Aldrich 
& said you would do so if they attended, did you not? 

A. I did, sir. 

Q. 180. Now how came you to go to the well so early and go away 
so early, if you expected to fulfil the promise you made, without 
seeing Mr. Van Hoesan or Mr. Aldrich. 

A. Well, Mr. Callen insisted upon my going to the well & dipping 
the water out and when I had it dipped out Mr. Tallman, Crofoot, 
& Wheeler were there; they said Aldrich & Van Hoesan would be 
along soon and we waited a spell; then they insisted on my 


1906 WILLIAM D. ANDREWS ET AL. VS. GRORGE HOVEY, 


S316 goi- down in the well again, with Mr, Crefeot with me; then 

we went up & they reckoned Mr, Aldrich and them would be 
coming pretty soon & we went and got some breakfast; then we 
hitched up to come to Cortland; I then looked out toward the well 
& saw Mr. Van Hoesan and Mr. Aldrich going toward the well; | 
says, There ain’t no use of my going there again, is there? and Mr. 
Callen says, No; there is no need of your going out there again, and 
he, Callen, went out there and stayed from 3 to 5 minutes and then 
he & I came to Cortland, driving down with his horse and wagon, 
getting here about 20 minutes before eleven this morning. 

Q. 181. What time did you leave there with Callen this morning? 

A. I can’t say whether it was before eight o’clock, but I think it 
was a little later than eight. 

Q. 182. You knew the Saturday that your examination was ad- 

journed to one o’clock p. m. to-day, did not you? 
5317 A. I believe I do, sir. 

Q. 183. How long does it take you to drive from Preble 
down here ? | 

A. Probably an hour or an hour & a half. 

Q. 184. Now, what did Mr. Tallman say to you ‘there at the well 
in the presence of the other persons about your waiting to re-examine 
the well in company with Van Hoesan and Aldrich? State now 
what Mr. Tallman said there and all he said there in your presence on 
that subject. 

A. Well, all I remember if it is: He says, I think it’s about time 
they came along. 

Q. 185. Who do you mean by they ? 

A. Mr. Aldrich & Mr. Van Hoesan. 

Q. 186. That was said by Mr. Tallman before you took breakfast, 
was it not? 

A. Yes, sir. 

Q. 187. Where did you take breakfast? 

A. At Mr. Callen’s. 

Q. 188. That is about a mile nearer to Cortland than Preble vil- 

lage, isn’t it? 
5318 A. Yes, sir. 

Q. 189. Now, did Mr. Tallman advise you not to wait or that 
you-should not wait or anything to that effect? Please remember 
& state according to the truth. 

A. No,sir; he did not. 

Q. 190. Did Mr. Tallman take any part in your re-examining the 
well? 

A. I didn’t see that he did, sir. 

Q. 191. Did hesay or do anything whatever in respect to your re- 
examining the well? 

A. I think he laid a stick or post down across the well to meas- 
ure by. 

Q. 192. That was a piece that laid there, was it ? 

A. It was; it was 4, 5, or 6 feet long & might have been more. 

Q. 193. Did he put it over, for measurement, on the surface of the 
ground or on the upper surface of the wall, do you know? 
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S319 A. He laid it on the top of the ground so as to get it as 
near level as they could. 

Q. 194. Did you measure the depth of the well yourself this morn- 
ing ? 

A. I did not. 

Q. 195. Did any one in your presence, so that you knew what the 
depth was ? 

A. Yes, sir; Mr. Crofoot and Mr. Callen. 

Q. 196. How did they measure it? 

A. They had a pole there and a square. 

Q. 197. Did the pole go down the full depth of the well from the 
surface of the ground ?. 

A. Yes, sir; down to the bottom of the well from the surface. 

Q. 198. Where was you when this measurement was taken ? 

A. I was right there with them, but out of the well. 

Q. 199. Who brought the pole used there ? 

A. Mr. Callen took the pole & square down with him. 

Q. 200. What was the depth of the well thus ascertained, from the 
surface down to the bottom of the well ? 

A. One place it measured 14 feet and 2 inches, if I under- 
5320 stood them right. 

Q. 201. And in the other place ? 

A. From this stone in the wall I have mentioned here up to the 
stick that is in the bank it measured 13 feet and 6 inches. 

Q. 202. Did you measure or see measured the diameter of the well, 
from wall to wall? 

A. Yes, sir; I saw it measured by Mr. Crofoot. 

Q. 203. What was the diameter at the bottom of the well ? 

A. Two feet and 5 inches, if I remember right. 

Q. 204. What was the diameter at the top of the well ? 

A. Two feet 2 inches, I think. 

Q. 205. How far above the water was it that you took the meas- 
urement at the bottom of the well ? 

A. I should think it was a foot and a half or two feet. I didn’t 
pay particular attention to that. 

Q. 206. At what other point in the well did you take any meas- 
urement? 

A. It was about middle way of the well. 

Q. 207. What was the measurement there ? 

5321 A. I think it was 2 feet 7 inches. 

Q. 208. Did you measure the depth of the water in the 
well this morning before you bailed it out; if so, what was its 
depth ? | 

A. We did; there was about 6 or 7 inches of water in the well; 
we run a pole down near the center of the well and then measured 
the appearance of water on the pole; we only measured it in this 
one way and only in one place at the bottom. 

Q. 209. Did you find that the wall of the well was laid up with 
flat stone from the bottom up for some distance? 

A. Yes, sir; I did this morning. 
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Q. 210. For what distance up from the bottom did the flat stone 
extend in the wall? 
A. I should think it was 18 inches or two feet; we didn’t meas- 


ure it. 
Pick shown witness. 


Q. 211. Is this the pick you used in cleaning out what you did of 

the well under the direction of Mr. Van Hoesan about the last of 
July last? | 

5322 A. The blade or horns of it looks like — pick I used, but 
the handle I can’t say whether it is the same one or not. 

(). 212. Counsel now asks witness to examine the handle of the 
pick, especially where it enters the eye of the pick, & then state 
whether the handle does nut look old where it enters the eye and as 
though the handle had been there a long time. 

A. I have no doubt but that it is the same handle that was in the 
pick when I used it in the well. 

Q. 213. Describe the length of the handle and the length of the 
blade or horns of the pick, stating the length of each by actual 
measurement made here. 

A. The horns, in the whole, are 20 inches long; from the outside 
of the eye on either side each blade is 8} inches in length; the 
handle is 2 feet and one-half in length. 

Q. 214. I now present you a stick (which is measured in 

5323 the witnesses’ presence) which is two feet in length and an 
inch by an inch and a half in width & thickness, and ask 

you to state whether that is the stick that Mr. Van Hoesan sent down 
to you after you had sent up to him the pick from the well and with 
which you punched down, making the hole or holes you have spoken 
of in your testimony in the earth you left at the bottom of the well. 

A. Iam not positive; it may be the very stick. 

Q. 215. Are both ends of the stick blunt as to its width & thick- 
ness, as here presented ? 

A. It is. 

Q. 216. Did you take out any earth after the pick was first sent 
down to you into the well? 

A. [should rather guess there was not. 

Q. 217. How did you get up the earth that you did send up before 
the pick was sent down? 

A. By my hands. 
oo Q. 21S. Did you notice this morning a flat stone at the very 
bottom of the wall that had apparently been taken out about 
half way back of the thickness of the wall? 

A, No, sir; T didn’t happen to. 

Q. 219. When vou bailed out the water of the well this morning 
what appearance did the bottom of the well present as to being ona 
level with itself? 

A. Well, it was pretty much one thing, only there was a cobble 
laid there when | Seal up the water and took up some dirt with 
it; otherwise it was pretty much level. 

Q. 220. Now, Mr. Weeks, did the flat stone making two feet of the 
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wall up from the bottom have the appearance to you of having been 
there as long as the well had been and as long as the other stone 
had been there? 

A. I should think so from the appearance of things. 


Cross-examination closed. 

5325 Redirect examination by Mr. I. H. Patmer, counsel for 
def’t: 

Q. 1. Is not the bottom of this well slightly hollowing like a tea 
saucer ? 

A. It was—not quite. 

Q. 2. When you left it on the occasion of cleaning it out did you 
leave the earth scraped away from the walls all around the well or 
not? State how this was. 

A. Idid; with my hands. 

Q. 3. What is your best recollection as to whether this stick shown 
you by complainants’ counsel is or is not the one with which you 
searched & probed in the bottom of this well Y 

A. I should rather think it was not; it don’t look like the same 
stick, but it mav be. 

Q. 4. In what respect does this stick differ from the one you used 

on that occasion ? 
5326 A. I think that the one I used, if Iam not mistaken, was 
a little longer, and I got it in my head that the one I had 
was — more nearly round stick. 

Q. 5. (The ladder as heretofore identified by complainants’ wit 
nesses as having been taken from the well in question shown to the 
witness.) When did you ffrst see that ladder ’ 

A. Here at Cortland last week; one day at H. J. Messenger’s office 
in this village. 

Q. 6. Was this ladder in the well when you went there with Mr. 
Aldrich & Mr. Van Hoesan when you went there to clean it out? 

A. I think it was not; I did not see anything of it around there 
anyway. 

Q. 7. Did you find in your recent examinations of this well that 
the flat stone mentioned by you on the southeast side was or was 
not at the very bottom of the wall of the well? 

A. I thought it was, sir; I think so now. 
O27 Q. S. Did vou make more than one hole in the bottom of 
the well in searching for an iren curb and strainer, as you 
have testified ? 

A. Yes, sir. 

Q. 9 How extensively did you thrust this stick Into the bottom 
of this well on that eceasion? [I mean how many times & how 
much, 

A, Well, quite a number of times; I tried around & punched it 
in as far as I could; then I took J hands around under the wall 
again. 

Q. 10. State whether or not you thrust this stick into various parts 
of this well and in what places, with reference to the center. 
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A. I tried in the center as near as I thought it was € then ail 
around; then I turned around & tried where I had stood. 

Q. 11. How long have you resided in Preble? 

A. I should think about 28, 30, or 31 vears; may be a little less 

or a little more. 
5328 Q. 12. How long have you known Mathias Van Hoesan? 
A. It must be as much as 35 years, and may be more. 

Q. 18. Do you know Thomas Ballard? And, if so, how long 
have you known him? 

A. I do; I have known him 12 or 16 years. 

Q. 14. Have Mr. Ballard & Mr. Van Hoesan been present during 
your examination here? 

A. I have seen them around here; yes, sir. 

Q. 15. Has Mr. Van Hoesan been engaged in prompting com- 
plainants’ counsel while vou have been on the witness stand here, 
& in consultation with them frequently ? 

A. I could not tell as for that fact. 

Q. 16. Did not Mr. Van Hoesan whisper frequently to complain- 
ants’ counsel, Mr. Goodrich, when he was cross-examining you last 
Saturday, and did not Mr. Van Hoesan address some enquiries to 

you in person while you were on the stand as a witness 
5329 A. Yes, sir; he did. At least I think he did. 
Q. 17. Does Mr. Van Hoesan sometimes try cases in jus- 
tice’s court lu your town? 

A. I rather guess he does ; he does. 

Q. 18. Is he regarded as pretty sharp and successful in the trial 
of causes in the justice court by the people in Preble ? 

A. I heard such talk; yes, sir. 


Redirect examination closed. 


Recross-examination : 


Q. 1. Mr. Van Hoesan is as honest and upright a man as you 
know of, is he not? 

A. Yes, sir; for anything I know of. 

Q. 2. (I show you the stick referred to in your testimony & 

produced here), and ask you to say whether you will 
5330 & 5331 swear positively that that is not the stick you used in 
the bottom of that well. 

A. I couldn’t swear to it positively. 

Q. 3. Do you say that the flat stone that you found on the day 
you cleaned out this well you saw at the bottom of the wall when 
vou examined it this morning, or was it some distance from the 
bottom of the wall ? 

A. I thought it was on the bottom of this wall. 

Q. 4. Will you swear positively that it was not 18 inches or two 
feet above the bottom of the well as itappeared this morning? Please 
answer directly. 

A. No, sir; I don’t think it was 
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Subseribed and sworn to before me Oct. 4, 1SS0. 
fn. s] (S'g"d) DORR C. SMITH, 
Notary Public. 


5332 OcTOBER 9rH, 18380, 
Parties appeared pursuant to adjournment. 


De Wirt C. CaLien, being duly sworn, deposes and says: 


Q. 1. What is your name, age, occupation, and place of residence ? 

A. My name is De Witt Clinton{Callen ; my age is 45 last July; I 
ama farmer; I reside in Preble, Cortland Co., N. Y. 

Q. 2. Where do you reside with reference to the Tallman well 

here in question ? 
5333 A. Southwest, about 60 to 70 rods. 
Q. 3. Is your residence in plain view of this well? 

A. Yes, sir. 

Q. 4. Are you the same De Witt C. Callen who was sworn and 
examined in an action in this court pending in the district of lowa, 
in which Wm. D. Andrews and others were complainants, some 
time last spring, before M. Stanley Bierce, a notary public, here 
Cortland village, N. Y.? 

A. I was examined there in relation to this Tallman well. 

Q. 5. On the occasion spoken of by you in that examination 
when you saw a pipe driven into the bottom of this dug well, did 
you see this sheet-iron curb, this copper strainer, or this grist- mill 
elevator cup (which plaintiffs’ counsel here conceed-s to be the same 
articles which have been put in evidences in these cases before H. J. 
Messenger, a notary public, and marked by him as exhibits therein, 
and were taken from the bottom of this well in question on cleaning 

it out, as testified to by Thos. Ballard and J. B. Share on or 
5334 about the last days of July, 1880), in this well or about it 
anywhere. 
A. No, sir. 

Q. 6. Did you ever see a grist-mill elevator cup used about this 
well in any way? If so, state when and for what purpose you saw 
it used. 

A. No, sir; not that I remember of. 

Q. 7. When did you first see these arti-les mentioned in quest. 
No. 5? , 

A. Yesterday, the Sth of October, 1580. 

Q. 8. State whether or not you were frequently at this well after 
the pipe was driven into the bottom thereof, as you testified on your 
previous examination, and before the same was filled up. 

A. I was there two or three or three or four times. 

Q. 9. Did you see any of these articles at any of the times you 

were at the well, as you have stated ? 
5335 A. I saw a straiver similar to that, but I can’t swear it was 
the identical one that was on the pipe that ran from the res- 
ervoir to the trough. 
Q. 10. Whereabouts on that pipe? 
A. It was on the northeast end. 
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Q. 11. Where with reference to the reservoir? 

A. It was on the end of the pipe that reached into the reservoir 
on the southwest side. 

Q. 12. Were you at this well on the 29th day of July last; if so, 
did you make any measurements of the well on that occasion, and 
at whose request did you make such measurements ? 

A. I was; I made some measurements at the request of I. H. 
Palmer or John W. Suggett; one or the other of them. 

Q. 13. What time in the day did you make these measurements 

and who were present ? 
5336 A. Near six o’clock in the afternoon, between six and seven, 
in the presence of I. H. Palmer & John W. Suggett. 

Q. 14. Please state the result of the measurements you made on 
that occasion, locating and describing the points that you measured, 
as well as you are able. 

A. Twelve feet and eight inches from the bottom up to what I 
thought was a stringer to the platform on the east or southeast side 
of the well. I made no other measurements on that occasion. 

Q. 15. What was the appearance of the bottom of this well with 
respect to the water, and so forth ? 

A. It looked kind of wet and gravelly—a gravelly soil. There 
was no water to amount to anything. That is all there was about 
the bottom of the well. 

Q. 16. Was there any appearance of water in the bottom of the 
well at that time? 

A. It looked as though, if it were dug deeper, there would be 
some water there. I went down into the well on that occasion. 

Q. 17. Did you examine to ascertain whether or not the well nad 

been cleaned out down to the bottom of the stoneing? 
5337 If so, state what you discovered in that respect. 
A. I didn’t examine closely. 

Q. 18. When next were you at this well to make any measure- 
ments of its dimensions? Please give the results of your measure- 
ments, if you meade any. 

A. I think it was August, 1880—the 27th; I made measurements 
then ; depth of well, 13 feet and 6 inches from bottom to the stick, 
sworn to before; depth of water, 7 inches; that is all the measure- 
ments | made at that time. 

Q. 19. When next were you at this well to make measurements, 
and what were the results of your measurements 

A. I was there the next time near the 12th of Sept., 1880, and 
made measurements; measu-ed depth of water in the well; found 
it to be 8 inches deed ; that is all at that time. 

Q. 20. When next did you make any measurements of this well, 
and what was the result? 

A. Sept. 19, 1880; I measured the depth of water in the well; 

found it to be 6 inches deep. 
5338 Q. 21. When next did you measure this well and what 
were the results and who was with you, if anybody? 

A. Oct. 4, 1880; twelve feet four inches and a half from the bot- 
tom of the well up to a board or plank on the south side of the well 
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that Crofoot measured to; from the bottom of the well to the stick 
measured to before on the east side, 13 feet and Ginches:; size or di- 
ameter of the bottom, 2 feet 5 inches; diameter at the middle, 2 
feet and 7 inches; diameter at top of well, 2 feet & 3 inches; depth 
of well from surface of the ground to the bottom of this well 14 
feet and 2 inches; depth of water, 6 inches, in the well; Mr. Moses 
Tallman, David O. Crofoot, Jerome F. Wheeler, and Hiram Weeks 
were with me on this occasion. 

Q. 22. Were you at the bottora of the well on this occasion ? 

A. I was. 

Q. 23. Did Mr. Weeks point out to you a stone in the wall 

5339 of this well, at the bottom, which he claimed to recognize as 

one he had uncovered at the time he cleaned out this well ? 

If so, please describe this stone and its location in the wall of the 
well, with reference to the bottom of the well. 

A. He did while he was in the well on this oceasion. I cannot 
describe this stone as fully, being on top of the ground, as though 
I had been in the well with them he showed the stone to. I should 
think it was the bottom stone or the next stone to it, as plain as I 
could see it; I should call it the bottom stone. 

Q. 24. Have you worked a cro-bar down into the bottom of this 
well or seen it done by any one? If so, state what you did or saw 
in this respect, and give the date of the same as near as you are able. 

A. I have seen a cro-bar worked down into the bottom of this 
well. I saw Mr. Wheeler work a cro-bar down into the bottom of 
this well; this was, I think, on Wednesday or Thursday of this 

week. 
5340 Q. 25. To what depth was the cro-far worked down? 
A. One foot. 

Q. 26. Did you ever see a cro-far forced down into the bottom of 
this well on any previous occasion; and, if so, by whom and to 
what depth? 

A. I have, by I. H. Palmer, the cou-sel here for defendant, near 
18 to 20 inches. 

Q. 27. Please describe the bar used on these two occasions. 

A. On the first time—the time I saw Palmer—it was a bar about 
3 feet and 6 to 8 inches long; a very light bar. On the second time 
Mr. Wheeler used Mr. Crofoot’s bar, which is about four feet and 
four inches long; it was a very blunt bar and a crooked bar; to 
work it down a foot took him from a minute to a minute and a half. 

Q. 28. Did you see the water removed from this well on any occa- 
sion, and did you take some of the earth from the bottom of this 

well ? 
5341 A. Yes, sir. 
Q. 29. State how you took this earth from the bottom of the 
well and state what you did with the same. 

A. I did see the water removed from this well on one occasion. 
We tried to remove it with a pump, but we couldn’t make it work, 
and we bailed it out with a pail and strap. ‘Then I passed the pail 
down and Mr. Wheeler filled the pail with the earth and gravel & I 
drew it in the pail to the top of the well. I carried the pail of 
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earth home and had it there ever since, till I brought it here this 
morning and filled a glass can with some of that earth, and which 
van and earth I now present to the notary. 


Defendant’s counsel here offers in evidence the glass can contain- 
ing earth taken from the bottom of the Tallman well here in ques- 
tion produced by witness. 
5342 The said can containing said earth is here received in evi- 
dence and marked “ Defendant’s Exhibit Number One, Cort- 
land, October 9, 1880, Dorr C. Smith, notary public.” 


Recess taken until 1 p. m., Oct. 9, 1880. 


Case called at 1 p. m., Oct. 9, 1880. 
Parties appeared as before. 


Q. 30. How much deeper was the well in question when you 
measured its depth on the 27th day of August, 1880, than it was 
when you measured it on the 29th day of July last, as you have 
stated you did? 

A. From 8 to 10 inches deeper, not to exceed over ten inches. , I 
have measured it, was it was 8 inches, 9 inches, and nine and a half 
and near ten. 

Q. 31. Did you ever hear Wm. E. Tallman, in his lifetime, say 
anything about the well made by driving this perforated pipe into 
the bottom of this dug well? If so, state what it was and when ‘t 

was, as near as you are able. 
5343 A. 1 have heard him say something about it. He said he 
was going to put that pipe down to see if he could not get 
water for his stock; he said this in 1859. 

Q. 32. When did he say this, with reference to the time when the 
pipe was driven? 

A. When he came to get the maul to drive it with. 


Direct examination closed. 


Aol 


5344 Cross-examination by complainants’ counsel, D. L. Hut- 
BURT, Esq.: 


Q. 33. In giving measurements of this well, on your direct exami- 
nation, you referred to memoranda ; will you allow me to see them 
at this time? 

A. Witness says yes, and does so. 

Q. 34. Have you any other memoranda in your pocket beside 
these in regard to this well? 

A. No; not anything I have sworn to on my direct. 

Q. 35. Have you any other memoranda in regard to this well? 

A. I have. 

Q. 56. Have you just taken them out and looked at them in the 
presence of the notary? 3 

A. Yes, sir. 

Q. 37. Will you allow me to see them? 
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A. No, sir; on the grounds that I have not shown them to either 
party, and they are blurred,so I cannot make them out to swear to 
them. : 

Q. 38. Do you refuse to let me see them? 

A. I don’t know that it makes any particular difference. Witness 
hands them to Mr. Hulburt. 

Q. 39. Have you taken other memoranda of this well? 
5345 A. I did not take any other measurement down than 
these. 

Q. 40. Have you other memoranda of this well ? 

A. I wouldn’t say I had for certain; I did have others at home. 

Q. 41. These that you have produced are not all in vour hand- 
writing, are they ? 

A. No, sir; I see them wrote. 

Q. 42. Why didn’t you bring the others that you say you have at 
home with you ? 

A. Because I have not carried it in my pocket. 

Q. 43. Have you carried these produced in your pocket? 

A. The most of the time; I think all the time. 

Q. 44. What did you carry them in your pocket for and not the 
others ? 

A. Because I had my vest or coat on the most of the time when 
these were taken ; the other was taken in the middle of the day, 
when I had been to work in the oat lot; when I had been requested 
to take it, and took it in and threw it on the table; sat down & eat 
my dinner & then went out to work, and did not put it in my 

pocket. 
5346 Q. 45. Who requested you to take it? 
A. Mr. Parsons. 

Q. 46. Was that the time they drove the pipe down in this weil, 
along in July? 

A. Yes, sir. 

(). 47. Did you measure how far it was froin the surface down to 
the water in the pipe? 

A. I measured it at the time. 

Q. 48. Mr. Parsons come & see you & request you to go and see it 
measured with him ? 

A. To that effect he did. He wanted me to go and measure it. 

Q. 4¥. Did he state to you that his object was to find how near the 
water came to the surface of the earth where this well was, or to that 
effect, or that in substance ? 

A. No, sir. 

Q. 50. The measurement that you took was to that effect, wasn’t it ? 
A. I couldn’t say, for we didn’t have but a few words. 

Q. 51. ‘You have been to this well a number of times since it was 
reopened this summer ? 

A. I have. 

Q 52. You have seen other persons & had them go to this 
5347 well, haven’t you, at the request of the defendant’s counsel ? 
A. I have. 
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Q. 53. Did you get a letter from def’t’s counsel Oct. 2, 1880, in 
regard to examining this well ? 

A. Yes, sir. 

Q. 54. Have you got that letter with you ? 

A. No, sir. 

Q. 55. Where is it? 

A. I don’t know. 

Q. 56. What did you do with it ? 

A. I couldn’t say whether Mr. Palmer took the letter & carried it 
off or whether I lost it. I lad- it the next day. 

Q. 57. Was Mr. Palmer at your house on Oct. 3d, the next day 
after you rec’d the letter ? 

A. He drove by there just as I was hitching up my horse to 
drive. 

Q. 58. Did he stop at your house and talk with you ? 

A. He did. 

Q. 59. What was his business with you ? 

A. He made no errand, as I know of. 

Q. 60. You didn’t have any conversation about the well, did you 

A. We did, a little. 
os4s Q. 61. What? 

A. He asked me if I knew anything about the stone in the 
wall on the northeast side € I told him I didn’t. 

Q. G2. Anything else? 

A. Nothing concerning the well as I know of. 

Q. 6S. Was that all that was said between you € him with refer- 
ence to the well or with reference to anything being done with the 
well ? 

A. I think it was. 

Q. 64. Will you swear positively that that was all that was said 
between you & him in that particular? 

A. As far as I remember now, it is. 

Q. 65. Did he say anything to you about going to measure the 
well on the next dav ? 

A. I wouldn’t say as he did, for I was in a hurry to get away, and 
talked but a short time with him. 

Q. 66. Where did you go? 

A. I was getting ready to go to a funeral. 

Q. 67. Did you see Mr. Weeks that day? 
5349 A. I saw him about 6 o’clock that night at his own house. 
I went there on business of my own and wife. 

Q. 68. What business of your own ? 

A. My wife wanted to be carried there to see his wife a few min- 
utes. 

Q. 69. What did your wife want to see his wife for ? 

A. I don’t know, & if you want to know you must go and ask her, 
for I didn’t. 

Q. 70. How long were you there? 

A. About 15 or 20 minutes. 

Q. 71. When did you see Mr. Weeks next? 

A. On Monday morning. 
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Q. 72. What time in the morning did you see him there? 

A. Not far from six o'clock. 

Q. 73. Where did you see him ? 

A. At my house. 

Q. 74. Did he come from home to your house & get there at 6 
o'clock in the morning ? 

A. No, sir. 

Q. 75. How was it then? 

A. He staid with me all night. 
5350 Q. 76. Did he come down with you the night before? 
A. He did. 

Q. 77. How came he to? 

A. He said they had requested him to measure this well from the 
stone down to the bottom of the well and he wanted to get as early 
a start as he could. 

Q. 78. You did not request him to come down to your house in 
order to do it, did you? 

A. I said he could come to our house and stay all night. 

Q. 79. Did you request him to? 

A. I don’t think I did; I don’t remember of it. 

Q. 50. Did you know up to that time that there were to be any 
measurements taken there? 


A. I did, 
Q. $1. What time did you go over to the well Monday morn- 
ing > 
~oO* . - - ~ * . 
ool A. Not far from half-past six that we started to go to the 
well. 


Q. 82. Had you been to breakfast before you went? 

A. No, sir. 

Q. 83. What made you go so early? 

A. I did not call that early. 

Q. 84. What time do you get up usually ? 

A. From half-past five or six o'clock. 

Q. 85. Had you seen other parties on the Sunday afternoon pre- 
vious in regard to going to this well on Monday? 

A. No, sir. 

Q. 86. Did you go over to Mr. Crofoot’s on Sunday afternoon to 
see him about going to this well ? 

A. No, sir. 

Q. 87. Was Mr. Crofoot at the well on that Monday, Oct. 4 last. 

A. Yes, sir. 

Q. 88. How did he come? 

A. I saw him coming across the lots on foot. 

Q. 89. Do you know by what conveyance he came? 

A. No; that I could swear to; I heard that he rode in my wagon ; 
he said he rode over in it. 

Q. 90. Had you seen any one in regard to being at that 
5352 well on Oct. 4 beside Mr. Weeks previous to the time that 
you arrived at the well? 

A. Yes, sir; Moses Tallman, David O. Crofoot, and Jerome F. 

Wheeler, on Sunday morning before. 
248—16 
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Q. 91. When you were at the well with Mr. Parsons, July last, 
from the top of the gas pipe that was driven into this well before it 
was opened it was 135 feet and 5 inches down to the water in the 
pipe, was it not; and didn’t you so record it in Mr. Parson’s book 
at the time? 

A. I don’t say how much the distance was. I didn’t record it in 
his book. 

Q. 92. I show vou his book and figures on the inside of the cover 
thereof, 15-5, aud ask you if you didn’t make those figures there at 
the well. 

A. I did not. 

Q. 93. Where did you get the paper that you made the figures 
upon at that time? 

A. | made no figures at that time. 

Q. 94. Do you swear, sir, that you didn’t make any figures at the 
well at that time? 

A. I do, sir. 
5393 (J. 95. Haven't you just stated in the presence of the notary 
that “ you need not try to look me out of countenance, and if 
you will furnish me money enough I will get you a better witness 
than you have yet got in this suit?” Please answer directly, yes 
or no. 

A. I have; talking to Mr. Parsons, who is across the room from 
me looking me in the eye as sharp as can be. 

Q. 96. Didn’t you make the figures in Mr. Parson’s book referred 
to in question number 92 of your evidence (in the presence of J. M. 
and W. 'T. Blanchard, who were there at the well with Mr. Parsons 
& yourself) at that time? 

A. No, sir; not that I know anything of. 

Q. 97. Where did you get the paper on which you took down the 
measurement that dav? 

A. I didn’t take any measurement down. 

Q. 98. Who did take it down that you know of? 

A. I think Mr. Parsons took the measurement down. 

Q. 99. You say that you had some measurements on a paper at 
that time; did Mr. Parsons put those measurements down, being the 

ones you took home & put on the table? 
. 5354 A. There were figures on the paper he handed me, & I 
think he took them down. I did not see him. 

Q. 100. Do you swear positively that you did not make those 
figures on the paper you took home with you in presence of the 
Mr. Blanchards and Mr. Parsons? 

A. I do, and think I can prove it if I can find the figures. 

Q. 101. You search for that paper and produce it here as soon as 
you can, if you will. Will vou? 

A. Not without I am paid for it. 

Q. 102. These memoranda that you have produced here are not 
all in your handwriting, are they? 

A. No, sir; two of them are in my handwriting «& three are 
not. 

Q. 103. Did you understand on the Monday morning of Oct. 4 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVRY. 1979 


that you measured this well that Mr. Van Hoesan & Mr. Aldrich 
were to be there under an arrangement to measure the well with 
you ? 
A. No, sir. 
Q. 104. Was anything said at the well about Mr. Aldrich or Mr. 
Van Hoesen’s being there that you remember of ? 
A. Yes, sir. 
5305 Q. 105. Who by ? 
A. Myself. 
Q. 106. Was that while Mr. Tallman & Mr. Crofoot were there ? 
A. Yes, sir. 
Q. 107. How did you know they were to be there ? 
A. Mr. Van Hoesen told me that he was coming down there. 
Q. 108. Did you know from any other source ? 
A. I wouldn’t say whether Mr. Weeks said he was coming or not. 
Q. 109. When & where did you see Mr. Van Hoesen when he 
told you that he was “ coming to the well?” 
A. I saw him, I should think, about half-past 8 o’clock Sunday 
night, Oct. 3d, opposite the Presbyterian ground. 
Q. 110. (Witness shown the pick referred to in the testimony of 
Hirim Weeks, and he is asked:) When did you first see it? 
A. I don’t know as I ever see it before. I couldn’t swear to it. 
Q. 111. Did you ask Mr. Van Hoesen anything about a pick ? 
Q. 112. Whose? 
A. One that they called John Henry Gay’s. 
5356 Q. 113. How came you to ask Mr. Van Hoesen about it? 
A. Mr. Weeks said that he was requested to get the pick 
that he used in cleaning out the well; he stepped to the house of 
Mr. Gay; Mr. Gay was down to the church: I told Mr. Weeks I 
would go in and see him; I went into the lobby of the church & 
waited until Mr. Gay came out; told him that Mr. Weeks wanted 
the pick that he used in cleaning out the well; Gay said that Mr. 
Van Hoesen had the pick ; I asked Mr. Van Hoesen if he would let 
me take the pick until morning; I would see it was returned to 
him; Van Hoesen said, I guess noi, for I want to use it in the well 
in the morning. 
Q. 114. What did you want to do with that pick that night? 
A. Well, I understood Mr. Weeks wanted the measurements of the 
horns of the pick and the handle; that’s all. 
Q. 115. You have had a number of lawsuits and have been a wit- 
ness in a great many cases, have you not? 
5397 A. I have had two or three lawsuits—three or four—and, 
perhaps, have been sworn as many times. 
@. 116. Sworn in other cases ? 
A. I might have been. 
Q. 117. You left the well on Monday morning, on Oct. 4, before 
Mr. Van Hoesan arrived there, did you not? 
A. I did. 
Q. 118. When you got home from the well did you notice several 
persons at the well ? 
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A. I did; from 38 to 5. 

Q. 119. That was after you had had your breakfast, wasn’t it, that 
you so observed them ” 

A. Yes, sir. 

Q. 120. Did you go back to the well where they were ? 

A. I did. 

Q. 121. Why didn’t Weeks go with you? 

A. I did not ask him. 

Q. 122. Didn’t you tell Mr. Weeks at that time he need not go to 
the well; you would go alone, or that in substance? 

A. Not that I remember of. 
5358 Q. 123. Will you swear that you didn’t? 
A. Not that I rem-ber of, I didn’t. 

Q. 124. Then you will not swear positively to it? 

A. I didn’t, to the best of my knowledge. 

Q. 125. How long were you at the well when Van Hoesen & others 
were there? 

A. It might have been 10 minutes or it might have been 20 min- 
utes. 

Q. 126. Didn’t they ask you to stay and see the measurements 
taken? 

A. No, sir; they didn’t. 

Q. 127. Didn’t Mr. Van Hoesan, just as you were going away and 
in the presence of Mr. Parsons, Seth Aldrich, Jno. Havalin, & Jessie 
M. Blanchard, ask you to stay and see the measurements taken, or 
that in substance ? 

A. He did ask me to stay, but nothing was said about measure- 
ments in my presence by him. 

Q. 128. Did you state to any one there that you had been there 
before that morning and taken measurements? 

A. I stated that there had been men there and took measuremen ts 
there that morning. 

Q. 129. To whom did you so state? 

A. I wouldn’t say. 
5359 Q. 130. When was the reservoir made that you have spoken 
of at this well? 

A. Some time in the spring of 1860; about the last of April or 1st 
of May. 

Q. 131. There was a trough used at this well in the year 1859, was 
there not? 

A. Yes, sir. 

Q. 152. You did not see any strainer until the reservoir was built 
in 1860 at this well, did you? 

A. Not that I remember of. 


Cross-examination closed. 
(S’g’d) D. C. CALLEN. 


Subscribed and sworn to before me Oct. 9th, 1880. 
[L. s. ] (S’g’d) DORR C. SMITH, 
Notary Public. 


ed 
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Examination adjourned until Monday, October 11th, at 10.30 a. 
m., at same place. 
[ SEAL. | (Signed) DORR C. SMITH, 
Notary Public. 


5360 Oct. 11, 1880—at 10.30 a. m. 


Parties appeared pursuant to adjournment. 
Present: J. H. Palmer, as counsel for defendant, and D. L. Hurl- 
burt, as counsel for complainants, who appears specially and here 
raises the objections before stated and will examine de bene esse. 


Defendant here calls Wm. W. WINTER as a witness, who, being 
duly sworn, testifies as follows: 


Q. 1. What is your name, age, occupation, and place of residence ? 
A. My nameis Wm. W. Winter; Lam 48 years of age; Iam a 
harness maker and carriage trimmer; I[ reside in Cortland village, 
Cortland Co., N. Y. 
Q. 2. Have you at any time been engaged in the construction of 
driven wells in the village of Cortland? If so, state when. 
5361 A. I have, more or less, from 1865 up to the present time. 
Q. 3. Did you construct a driven well on the premises 
owned and occupied by the Ist National Bank in the village of 
Cortland? If so, when and state who was present. 

A. I assisted in making a well there in the spring of 1865; I 
think it was in the month of May or June; I did not tax my mind 
with the particulars; I can’t remember all that were present; I 
know there were a number of persons present; Col. N. W. Green 
was present; Thomas Elsworth, Senior, was present, and I don’t rec- 

ollect any one else particularly. 
5362 Q. 4. Please describe the pipe and tools used in the construc- 
tion of this well and the methods employed in the construc- 
tion thereof. 

A. The pipe was a perforated pipe with a conical point ; the per- 
foration- were at the end where the conical point was and extended 
18 or 20 inches from the point; we used a solid bar, a cro-bar, a 
sledge-hammer, and two pairs of gas tongs; we drove the solid bar 
into the ground, then withdrew it, and put this pipe in its place in 

the ground. 
5363 Q. 5. Was this pipe driven after it was inserted into the 
hole from which the solid bar was removed? Please describe 
what farther you did in the construction of this well, if anything. 

A. After the solid bar was removed we drove the pipe until we 
reached water and obtained three or four feet of water inside the 
pipe; then we puta pump on the top of the pipe by coupling; a 
coupling was screwed onto the valve seat of the pump and then 
onto the top of the pipe; then we pumped the water, gravel, and 
sand until it was sufficiently clear for the masons to use. 

Q. 6. Did this method of attaching the pump to the pipe 
5364 form an air-tight connection between the two? 
A. It did, or otherwise we could not have drawn water. 
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Q. 7. Did this well furnish a good supply of water, and for what . 


purpose and for how long was it used, to your knowledge? 

A. It furnished a good supply of water. It was first used in 
building the building, and after that I don’t know what it was used 
for. I cannot tell how long it has been used. 

Q. 8. Was the earth surrounding the pipe in contact with it on 
all sides of it and tightly packed around it? 

A. It was. 

Q. 9. About how far did you drive the pipe? 

A. After pushing the pipe down as far as the bar went we drove 
tle pipe five or six feet, as near as I can recollect. 

Q. 10. Did Col. Nelson W. Green say anything on that occasion 
about this well? Ifso, state what it was, as near as you are able. 

A. I couldn’t say that he talked about the well directly. 
5365 Q. 11. How deep was this well from the surface of the 
ground ? 

A. My recollection is that it was 18 or 20 feet. 

Q. 12. For what purpose were the perforations made in this pipe? 

A. To let the water in at the bottom. 


Direct examination closed. 
Proceedings adjourned until 1.30 p. m. 


At 1.50 p. m., Oct. 11, 1880, parties appeared as before, and the 
cross-examination of the witness made by D. L. Hutsurt, as coun- 
sel for the complainants, as follows : 

Q. 13. In 1866 and some years thereafter you have been engaged 
in putting down wells, have you not? 

A. Yes, sir; I have. 

Q. 14. Were you putting them down under the new proceess 

known as the driven well? 
5366 A. Yes, sir. 
Q. 15. And did you first commence under employment of 
James Suggett, of this place ? 

A. Yes, sir. 

Q. 16. And you were interested with him for some time thereafter 
in putting down wells, were you not ? 

A. No, sir; no great length of time. 

Q. 17. You have obtained patents, have you not? 

A. I have; several. 

(. 18. How many, in relation to the driven well ? 

A. I have one on the well point and one on a driving apparatus 
for driving these wells, with Stephen Brewer. 

Q. 19. How long were you putting down this well at the bank re- 
ferred to? 

A. But a few hours—two or three, &, perhaps, four—not to ex- 
ceed four. 

Q. 20. Are you able to state how long Col. Green was there at that 
time ? 

A. No, sir; I am not. 

Q. 21. The place where this well was put down was for a bank 
building, was it not ? 
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5367 A. I % understood it. 
Q. 22. Near one of the sidewalks of the street here in Cort- 
land, was it not? 

A. Yes, sir. 

Q. 23. And while you were at work people were passing upon the 
sidewalks, were they not? 

A. Yes, sir. 

Q. 24. You were then first learning the business of putting down 
wells, were you not? 

A. Yes, sir. 

Q. 25. And for that reason your time and attention were given to 
the putting down of that well, was it not? 

A. Yes; more or less. 

Q. 26. There were quite a number of people passing on the side- 
walk that would stop & talk with other people there, would they 
not? 

A. There was more or less talk about the well there. I cannot 
tell what was being said on the sidewalk. 

Q. 27. Other than yourself and the persons who assisted you in 
putting down the well and Col. Green, please state who you are now 

willing to swear positively to were there during the time of 
5368 putting down that well. 
A. 1 cannot swear positively to any particular person being 
there. 

Q. 28. You have resided in Cortland village, N. Y., since 1866, 
haven’t you ? 

A. Yes, sir. 

Q. 29. Do you remember a litigation between Suggett, Mudge, 
and Col. Green in an interference case over this driven-well patent, 
in which evidence was taken in Cortland in 1876, 1877, or 1878” 

A. I think I do. 

Q. 30. Do you remember, in 1872 or 1873, that evidence was taken 
here in Cortland involving the driven-well patent, wherein Wm. D. 
Andrews et al. were complainants and Theodore Carman was defend- 
ant? 

A. I do. 

Q. 31. Have you ever been sworn as a witness in any driven-well 
controversy where the subject of the driven-well patent was up 
before the present year? 

A. I have not, except as a witness in my own patent case ; 
5369 I have never been a witness in any driven-well case before 
this year in which the patent of Col. Green, Suggett, or Mudge 
came in question. 

Q. 32. Can you state about how many persons came along on the 
sidewalk and stopped while you were putting down this well ? 

A. No, sir. 

Q. 33. Can you give any idea of the number? 

A. There was quite a number going & coming and stopping. 


Cross-examination closed. 
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Redirect examination: 


Q. 34. Was this well the subject of comment and observation by 
the persons who stopped and witnessed the operation of making the 
same? 

A. It was. 

Q. 35. Was Col. Green present when water was pumped from 
this well after the pipe had been driven and the pump attached ? 

A. I wouldn’t be positive that he was. 

Q. 36. What is your best recollection as to that ? 
5370 A. [ would not want to say that he was or was not. 


Recross-examination : 


Q. 37. You don’t pretend to say at just what stage of the work it 
was when Col. Green came along there or when he left, do you ? 

A. No. 

Q. 38. Didn’t the people who were there converse on subjects aside 
from the well—about the new bank that was to ornament your 
town, and how it was to be constructed ? 

A. I couldn’t say what they wére talking about. 

(S’g’d) WM. W. WINTER. 


Subscribed and sworn to before me Oct. 11, 1880. 
[SEAL. ] (S’g’d) DORR C. SMITH, 
Notary Public in and for the County of Cortland. 


Proceedings adjourned until 7 o’clock p. m., Oct. 11, 1880. 
(Signed) DORR C. SMITH, 
Notary Public. 


5371 At 7 p. m., October 11, 1880, parties appeared as before, and 
defendant produces E. De Puy MALLERY as a witness. 


Q. 1. What is your name, age, occupation, and place of residence? 

A. My name is E. De Puy Mallery; I am 43 years old; I am a 
plumber, gas fitter, and tinner; I reside in Cortland village, N. Y. 

Q. 2. Do you recollect a well constructed by James Suggett in front 

of the engine-house in this village? 
5372 A. I do. 
| Q. 3. When was that? 
5379 A. I think in the summer of 18658. 
@. 4. Where did Nelson W. Green then live? 

A. In Cortland village, N. Y. 

Q. 5. Please describe the construction of this well. 

A. Well, I don’t remember the size of the pipe that was used, but 
it was made by inserting pipe in the ground until they reached a 
certain depth of water; it was driven, and by experimenting the 
success of driving the well was reached by using a weight; they 
called it a pile-driver. 

Q. 6. Was water obtained from this well after it was constructed ; 
and, if so, by what means? 

A. There was; by attaching the hand fire engine to the pipe. 
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5374 Q. 7. Did you see the hand fire engine used in this manner 


you have stated ? 

A. I did, & helped use it. 

(). 8. What do you say as to the publicity given to this well at the 
time of its construction? State generally. 

A. It was thought to bea successfull well for the purpose for which 
it was intended. 

@. 9. Where was this well ieee with reference to the business 
center of the village? 

A. Very near the business center of Main street. 

Q. 10. Where with reference to the sidewalk and the center of 
Main street? 

A. On the west side of Main street, and near the middle of the 
sidewalk as it now is; the sidewalk has been changed since the well 
was made. I should think it was east of the center of the sidewalk 
as it now is. 

@. 11. State whether or not this well was observed and commented 

on extensively by the inhabitants of the village of Cortland 
5375 at the time this well was made. 
A. It was. 

Q. 12. About what was the population of the viliage of Cortland 
at that time? 

A. About twenty-five hundred. 

Q. 13. For what purpose was this well constructed ? 

A. For fire purposes. 

Q. 14. Was the usually travelled route from the residence of Col. 
Nelson W. Green at that time to the post office, to church, and the 
business part of the village by this well ? 

A. It was. 

Q. 15. Witness is here shown a section of lead pipe and the cop- 
per strainer refferred to in the testimony of Thomas Ballard, taken 
before Hiram J. Messenenge, a notary of this village of Cortland, 

and is requested to state whether or not the section of lead 
5376 pipe can be inserted into the neck of the copper strainer, and 
to state how the same fits therein. 

A. The witness here makes the test, and says: I find the piece of 
lead pipe shown me fits the the neck of the strainer very looslely. 

Q. 16. When the pipe is pushed down into the neck of the strainer, 
the whole length of the neck, how does it then fit? 

A. It fits very tight. 

Q. 17. Is there a nail hole in the neck of the strainer near the 
funnel-shaped part thereof? 

A. There is, leaving a burr of the copper on the inside; also an 
indenture or jam within a quarter of an inch of the strainer proper. 

Q. 18. Does this nail hole extend through to the opposite side of 
the neck of this strainer? 

A. It does. 

Q. 19. Is the burr produced by this puncture of the neck of the 
strainer on the inside of the neck on one side and on the outside of 

the other, as if a nail had been driven clear through the 
5377 same? 
249—16 
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A. It is. 

Q. 20. What explanation’do you make of that fact, or what does it 
indicate ? 

A. It indicates that it had been attached to some pipe leading 
from a spring for the purpose of holding the strainer to the pipe. 
In making this explanation I do so from the fact that I have fastened 
a strainer to a pipe in the same way. 

Q. 21. To what kind of a pipe have you thus fastened a strainer 
in this way? 

A. A lead pipe. 

Q. 22. Is that the usual method by which strainers are fastened 
to a lead pipe when a strainer is used in a spring ? 

A. It is not usual, although in some cases [ have done it myself. 

Q. 23. Have you seen strainers similar to this one; if so, for what 

purpose were they used? 
5378 A. I have,and have made them. They are always used 
whenever pipe is carried or run from a spring to conduct the 
water from the same for the purpose of keeping out filth and sedi- 
ment from the pipe and keeping it from clogging. 

Q. 24. Is lead pipe made of a variety of weight and thickness as 
well as of different diameters ; if so, how is the weight and thickness 
designated in the market by the trade? 

A. It does vary, and is designated by letters. 

Q. 25. What is the interior diameter of the neck of this strainer? 

A. One inch five-eighths and a sixteenth, or one inch and eleven 
sixteenthis. 

Q. 26. What is the interior diameter of the piece of lead pipe 
shown you ? 

A. One inch and three-sixteenths. 

Q. 27. What is the exterior diameter of ,the piece of lead pipe 
shown you? 

A. Inch and one-half. 

Q. 28. By what letter is that piece of lead pipe designated by the 
trade ? 

A. Letter “ B.” 


5379 Proceedings are hereby adjourned until 9 o’clock a. m., 
Oct. 12, 1880, at nine o’clock a. m. 
(Signed) DORR C. SMITH, 
Notary Public. 


Turspay, Oct. 12, 1880, at 9 o’clock a. m. 


Parties appeared, S.S. Knox appearing as counsel for the com- 
plainants, making the same objections heretofore made in this ex- 
amination by complainants’ counsel, and the defendant appears, as 
before, by I. H. Palmer, as counsel. 


The direct examination of E. De Puy MALLeEry continued as fol- 
lows, to wit: 

Q. 29. Is there also evidence that a nail has been driven through 
the neck of this copper strainer near the outer orifice of the samme, 
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producing a burr on the inside upon one side and upon the outside, 
upon the opposite side, in two places? 

A. There is. 

5380 Q. 30. About how many strainers similar to this have vou 
made to be used in springs? 

A. Between one and two see, OI 

Q. 31. Please describe in your own way why nails are sometimes 
driven through the neck of such strainers and the pipe inserted 
therein when the same are used in springs. 

A. It is to keep the strainer from slipping off from the pipe or 
from pushing on too far, to prevent the end of the strainer closing 
up the hole in the pipe. : 

Q. 32. Is this ever necessary when the neck of the strainer is 
made to fit exactly the pipe upon which it is to be used ? 

A. It is not. 

Q. 33. Are nails usually driven through the neck of such strainers 
and the end of the pipe inserted therein when the neck of the 
strainer is a misfit by being made too large? 

A. They are; oftentimes. 

5381 Q. 34. Please state how such misfits usually occur in the 
business of laying pipe from springs and fitting strainers 
thereto. I mean how have they occurred in your experience? 

A. The designation of all pipes, either lead or iron, is know- by 
the diameter of the bore; farmers ofttimes designate the same by 
the extreme diameter of the outside; therefore very frequently 
when giving an order for a copper strainer, such as this one, to be 
used upon lead pipe in a spring, it is very easily for them to make 
a mistake, and, carrying the size of their pipe in their eye from their 
home to the shop, wherever they go, the neck of the strainer is more 
often made too large, not having the exact size of their pipe, and in 
that case [ have very often myself driven a nail through the neck 
of the strainer and through the pipe to hold it in proper position. 

Q. 35. (Section of lead pipe shown witness, marked “ Complain- 
ants’ Exhibit E, H. J. M.”) By what letter is that sample of lead 

pipe designated by the trade? 
5382 A. Letter “ E,” the lightest pipe made. 

Q. 36. Is that weight and variety of pipe usually used in 
conducting water from springs, and for what purpose is the same 
usually used in your business of plumber, &c.? 

A. This weight of pipe is often used for conducting water from 
springs; also more generally used for waste pipes, especially of this 
diameter. 

Q. 37. Is that weight of pipe used where considerable pressure is 
to be resisted or where the altitude of the spring is much above the 
point where the water is to be delivered ? 

A. It would be perfecily unsafe to use this weight of pipe in such 
cases where this size is used; I mean the size of bore; this is inch- 
and-a-quarter pipe. 

Q. 38. Is that weight or brand of pipe usually used where water 
is to be raised by means of a pump from 16 to 20 feet? If it is not 
so used, please give the reason thereof. 
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A. It is not very frequently used except for purposes before 
stated. 
5383 Q. 39. Would it be liable to collapse when used to raise 
water the distance stated by means of an air or suction pump 
at the upper end thereof ? 

A. Heavier pipe is always used in such cases for that reason. 

Q. 40. By what letter is that weight or brand of pipe usually used 
for such purposes; designated by thetrade? If morethan one brand 
or weight is used, please name them. 

A. If the size to be used is inch-and-a-quarter bore the letters 
“C” and “D” are most universally used. 

@. 41. Is the letter “ B” also sometimes used in such cases ? 

A. It is, occasionally. 

Defendant’s counsel offers in evidence the section of lead pipe 
shown to this witness, which he has testified is of the weight or brand 
designated by the trade by the letter “ B,” and asks the notary to 
mark the same “ Defendant’s Exhibit B, Dorr C. Smith, notary pub- 
lic, Cortland county, N. Y.” 

Pipe received in evidence and thus marked. 


5384 Direct examination closed. 


Cross-examination of the witness conducted by 8S. 8S. Knox, 
as counsel for the complainants: 


Q. 42. You have testified to a well put down in front of the engine- 
house in this village. What was that well used for? 

A. For fire purposes. 

Q. 43. Was it ever of any practical use whatever for the purpose 
for which it was intended. 

A. It was abandoned, I think, on account of the capacity of the 
pipe being to- small to create a sufficient supply. 

Q. 44. Was there subsequently another well put down in 
53844 close proximity to this well which was abandoned—I mean 
the one which you have testified was abandoned ? 

A. There was. , 

Q. 45. Is this well which was subsequently put down in front 
of the engine-house now in use and a practical well ? 

A. I don’t know that it has ever been abandoned for the use for 
which it was intended. 

Q. 46. Have you seen it used for the past several years occasion- 
ally? 

A. I have. 

Q. 47. How long since you last saw it used ? 

A. The last 1 remember was in the summer of 1879. 

Q. 48. Did you reside in Cortland village at the time of the taking 
of the evidence in the interference case between Suggett and Mudge 
and Green over the driven-well patent ? 

A. I have resided in Cortland since 1850. 

Q. 49. Did you know when this evidence in that interference case 
was taken ? 


A. I did know of it. 
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Q. 50. About when was that? 
5385 A. I cannot remember. 
Q. 51. Was it about 1866 or 1867? 

A. It might have been. I can’t remember. 

Q. 52. Do you remember when the evidence was taken in this 
village in the case of Wm. D. Andrews ef al. against Theodore Car- 
men? 

A. I remember of it. 

Q. 53. About when was that—what year ? 

A. I think it was about 6 years ago. I cannot remember posi- 
tively. 

Q. 54. Were you acquainted at that time with James Suggett and 
Byron Mudge? 

A. I was. 

Q. 55. Were you called as a witness in the interference case be- 
tween Suggett, Mudge, and Green or the case between Andrews et al. 
v. Carmen? 

A. I was not. 

Q. 56. Have you resided continuously in Cortland village, N. Y., 
since 1850? 

A. I have claimed my residence here since that time. 

Q. 57. Have you been absent from Cortland village since 1860 ? 

A. I have. 

Q. 58. For what length of time? 

A. Four months; the longest in 1870. 
5386 Q. 59. Is that the only time you have been absent from 
Cortland village since 1860 for any length of time? 
A. It is. 


Cross-examination closed. 


Redirect examination: 


Q. 60. Please describe the second well in front of the engine-house 
in Cortland village—I mean the one now in use. 

A. It is what is called a gang well. I think there — 5 pipes 
driven down and connected by elbows and unions to one main 
hydrant. 

Q. 61. Since this gang well was made has a steam fire engine been 
purchased for the use of this village? 

A. There has. 

Q. 62. Can this gang well be used with this steam fire engine ? 

A. I don’t know that it can. 

Q. 63. Since that well was constructed, and about March, 1877, 
was there a fire engine in Masonic hall block, in this village? 

A. There was. 
5387 Q. 64. Was there also a fire in the rear of the Moore block, 
situated next south of the Masonic Hall block,on Main street, 
in this village, in July, 18781 

A. There was. 

Q. 65. Were these fires large and disastrous to the buildings in 
which they occurred ? 

A. They were. 
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Q. 66. Is this gang well in front of the engine-house the nearest 
fire well to the location of these fires? 

A. It is. 

Q. 67. Was this gang well used in the extinguishment of these 
two fires? 

A. I think it was not. 

Q. 68. Was it ever used to obtain water with which to extinguish 
any fire, to your knowledge? 

A. Not to my knowledge. 

Q. 69. Was there also a fire in Taylor Hall block, on Main street, 
in this village, in the spring of 1880? I mean in Burdick & Co.’s 
clothing store. 

A. There was. 

Q. 70. Was there also a fire in Taylor Hall block, in the milli- 
nery rooms of Miss Mehan, since the construction of this gang well? 

A. I think there was. 

5388 Q. 71. Was water drawn from this gang well with which 
to extinguish either of these two last-mentioned fires ? 

A. I think not. 

Q. 72. Was the hand fire engine used in the extinguishment of 
these four fires here mentioned ? 

A. It was. 

(. 73. From what source of supply was the water procured to be 
used by the hand engine on these several occasions ? 

A. The engine was set in the rear of the Calvert block and Tay- 
lor Hall block at a well and cistern there. 

Q. 74. Where is this gang well situated with reference to distance 
& convenience to the location where these fires have occurred, as you 
have testified, in contrast and comparison with the well in the rear 
of the Calvert block and the cistern in the rear of Taylor Hail 
block ? 

A. It is nearest to most of the fires & more convenient as to loca- 
tion for all. 

Q. 75. Has this gang well ever been used, to your knowledge, ex- 

cept to test the same and for purposes of experiment ? 
5389 A. It has not, that I know of. 

Q. 76. Was the first well made by James Sugget in 1853, 
abandoned, as you have testified, used in the same way and for like 
purposes previous to the construction of this gang well ? ° 

A. It was. 

Q. 77. How long have you worked at your trade of plumber, tin- 
ner, & gas fitter? 

A. Over 22 years. 

Q. 78. Have you been a member of the fire dep’t of the village of 
Cortland? If so, state when you entered the service in that dep’t & 
how long you continued therein. 

A. I have been a member and was one of the first members of 
the fire dep’t organized here, and was an active member over 12 

ears. 

(. 79. When was your connection with the fire dep’t severed, if at 
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all, and how long has it been since you ceased to be an active mem- 
ber thereof ? 

A. My connection as an active member ceased about 6 years ago; 
I am still an hon-ary member of the fire dep't. 


5390 Redirect examination closed. 


Recross-examination : 


Re-X Q. 80. Are there not several wells in Cortland village with 
a single pipe to which the steam fire engine has been attached and 
thrown water continuously for several hours? 

A. There is. 

Q. 81. How many? 

A. I should say as many as 5 or 6. 

Q. 82. Will you swear there is not 15? 

A. I will not. 

Q. 83. What is the size and capacity of the steam fire engine of 
Cortland village, and whose make is it ? 

A. I don’t know how the capacity of a steam fire engine was de- 
termined ; it was by the Silsby Manufacturing Co., at Seneca Falls, 
New York. 

Q. 84. How many pounds of steam does it carry when in opera- 
tion ? 

A. I do not know that I ever noticed the steam gague with refer- 
ence to the pressure ; in my judgment it would be necessary to carry 

75 pounds, at least. 
5391 Q. 85. Have you seen it at work during a fire with two 
strings of hose of about 24-inch orifice attached to a single 
pipe, and supply them both for several hours continuously ? 

A. I have. 

Q. 86. Now, at the time of the fire in the Moore block, testified to 
by you, where was the well located to which the steam fire engine 
was attached ? 

A. My impression is that it was on the corner of Court and Main 
streets. 

Q. 87. Is tuat a single-pipe well? 

A. The water is drawn from a single pipe. 

Q. 88. Was it more proper and advantageous for the hand engine, 
in these fires spoken of by you, on account of distance from water 
and the work it could accomplish, to throw into the rear of the 
buildings while the steam fire engine was throwing into the front? 

A. I think, perhaps, it was. 

Q. 89. And for that reason would it not be better for the 
5392 hand engine to supply itself with water from a well or cistern 
in the rear of those buildings than from the well in front of 

the engine-house ? 

A. The connection to the well or cistern in the rear of those 
buildings was more easily made and quicker made. It might have 
been for that reason that the hand engine was set in that location, 


Second cross-examination closed. 
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Second redirect examination: 


Q. 90. On the occasion of the fire in the Moore block, mentioned 
by you, was not the hand fire engine first attached to the gang well 
in front of the engine-house, and subsequently removed to the reur 
of the Taylor Hall and Calvert blocks by command of the chief 
engineer then in command of the Cortland fire department ? 

A. I donot know. When I arrived at the fire they were locating 
the hand engine in the rear of Taylor Hall block. 


5393 Proceedings adjourned until 1} o’clock p. m., Oct. 12, 1880. 


At 1.30 o’clock p. m., Oct. 12, 1880, parties appeared as before, and 
second redirect examination of the witness, S. De Puy MALLERY, 
continued : 


Q. 91. Were not the streams of water thrown both by the steam 
fire engine and the hand engine directed at the same point from 
nozzles in the hands of firemen standing in front of the premises 
on fire, on Orchard street ? 

A. They were most of the time. 

Q. 92. Was there any obstruction in the way of laying hose directly 
from the gang well to the premises where either of the fires men- 
tioned occurred ? 

A. There was not. 

Q. 93. Do you recollect the construction of a driven well upon 
premises formerly occupied by M. H. Mills as a hardware store, front- 
ing on Main street, in this village ? 

A. I do. 

Q. 94. Who now owns those premises ? 

A. Myself and B. F. Taylor. 
5394 Q. 95. Do you know whether or not a royalty has been 
paid to William D. Andrews and Brother or to any of the 
complainants in this case under the patent and reissue of the same 
to Nelson W. Green upon this driven well? 


A. I do know of such being paid to E. D. Dibble, who claimed to - 


be the agent of Wm. D. Andrews & Bro. I have their license and 
a receipt for the money paid. 

Q. 96. Were you present when this well was constructed? If so, 
when was it made? 

A. I was present some of the time. It was made in 1862; I can- 
not give the month, but think it was in the summer. 

Q. 97. By whom was it made? 

A. James Suggett. 

Q. 98. Describe the process of making the same and the location 
of the well, with reference to Main street. 

A. The well was made by inserting a bar of iron pipe, drilled 
and pointed at ene end, into the ground until a certain depth of 
water was reached, to which a pump was attached and water ob- 

tained. 
5395 Q. 99. What do you mean by stating that the pipe was 
drilled at one end ? 


—. 
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A. I mean rows of holes were drilled with a machine drill from 
one-eighth of an inch to one-quarter in diameter from ten to fifteen 
inches from the pointed end. The holes were drilled, commencing 
from where the taper of the point ended, up all around the pipe for 
from ten to fifteen inches. These holes were made for the purpose 
of admitting water and keeping out large gravel that would naturally 
fill up the pipe in driving. 

Q. 100. Did this well furnish an abundant supply of wholesome 
water? If so, for how long was the same afterward used ? 

A. I- did supply an abundance, and always has been considered 
as good a well as ever was made in Cortland, and has been used 
ever since and to a very large extent and is in use now. 

Q. 101. Did the well excite considerable public interest and create 
comment ? 

A. It did. 
5396 Q. 102. State whether or not a large number of persons 
come to see it and witness its operation. 

A. There was. 

Q. 103. Was secrecy practised or enjoined by Mr. Suggett in re- 
spect to this well in any way ? 

A. None that I know of. 

Q. 104. When this pipe was driven and the well completed was 
the earth surrounding the pipe in contact with the exterior of the 
pipe at all points around its entire circumference? 

A. It was as far as could be seen; at the surface, where you could 
see it, it, was. 


Second redirect examination closed. 


Second recross-examination: 


Q. 105. Was this well driven in 1862, as you testified to, by Mr. 
Suggett the first driven well you ever saw? 

A. It was not. 

Q. 106. What was the first one? 

A. The first one I ever saw was in G. N. Copeland’s cellar, on 

Main street, in Cortland village. 
5397 Q. 107. Who made that and when? 
A. Jas. Suggett made it; I think it was made in 1861 or 

1862. 

Q. 108. How long after that one was made in Copeland’s store 
was the one made in Mills’ store vou have testified to? 

A. I can’t tell how long. I did not see the Copeland well made. 
My best judgment is it was made in 1862. 

Q. 109. Was the Copeland well made in the spring, summer, or fall 
of 1862? 

A. My impression is it was made in the spring. 

Q. 110. Are you positive that the well in Mills’ store was made 
after the one was made in Copeland’s cellar? 

A. I am, but am not positive as to the date of making the Cope- 
land well. 
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Q. 111. Does this same James Suggett, whom you have testified 
made the well in Copeland’s cellar and in the Mills store, now re- 
side here in Cortland village, Cortiand Co., N. Y ? 

A. He does. 

Q. 112. Is this James Suggett the same man or party who 
5398 had the interference contest between Suggett, Mudge, and 
Green? 
A. I think it is. 

Q. 113. Were you ever engaged or employed by James Suggett 
in connection with his patent on drive wells? 

A. I was connected in a certain way with his patent. 

Q. 114. When was that? 

A. I think it was in 1865; that is my impression. 

Q. 115. How long have you been connected with any of the hard- 
ware firms in Cortland village ? 

A. More than 21 years. 

Q. 116. Have you ever known of a pipe as heavy as this one, 
marked Defendant’s Exhibit B, referred to in your evidence, to be 
used as a suction pipe of a pump in either a well or cistern ? 

A. I have. 

Q. 117. Where and by whom ? 

A. I can’t tell now where, but I have used myself as heavy 
5399 pipe, when connected to a pump and let down into the old- 
fashioned open wells. 

Q. 118. How many instances have you known pipe of this weight 
to have been so used ? 

A. Quite a number. 

Q. 119. Name any one that used such pipe for such purposes. 

A. I cannot name any one now. 

Q. 120. Has it not been customary and is it not customary to use 
pipe as light as that marked Complainants’ Exhibit E, in counec- 
tion with the testimony of Eben Daly, taken before H. J. Messenger 
in this case, which exhibit is now presented to the witness, on all 
hand pumps, either used in wells or cisterns, where lead pipe is used ? 

A. It has been used for cisterns under contract jobs, but never 
known as light a pipe to be used for wells. 

Q. 121. Are you familiar with the hardware trade in this village, 
where lead pipe is kept in stock ? 

A. Iam not familiar with the hardware trade. 
5400 Q. 122. Were you for yearsin theemploy of Newkirk €Smith, 
hardware dealers here in this village, and subsequently in the 
employ of Smith & Kingsbury, their successors, and while in such 
employ act as salesman for them a portion of the time or act for 
them in their absence, and did they not as such hardware dealers 
keep lead pipe in stock ? 

A. I was in their employ and did to a certain extent act as sales- 
man and they did keep lead pipe in stock. 

Q. 123. Did you ever see a pipe of the weight of Complainants’ 
Exhibit E collapsed by pumping? 

A. I don’t think I have. 
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Q. 124. How much pressure is there to a pump where the suction 
pipe does not exceed 8 feet in Jength and 14 inches in diameter and 
the discharge pipe is from one-half to an inch in diameter, as has 
been shown to be the case with the pipes connected to the pump in 

the Tallman windmill well, that being a force pump? 
5401 A. I don’t know anything about windmill pressure. 
Q. 125. Where the suction pipe of a foree pump is about 
24 times as great as the discharge pipe which pipe would first burst 
under pressure ? 

A. You couldn’t get pressure on an ordinary force pump to burst 

either. 


Second recross-examination closed. 


Third redirect examination: 
Q. 126. Do you mean by an “ ordinary force pump” an ordinary 
foree pump operated by hand or by some other power? 
A. l understood the 125th question, last above, related to hand 
pumps. 


Third redirect examination closed. 


5402 ~*~ (S’g’d) E. D. MALLERY. 
Subscribed and sworn to before me Oct. 12, 1880. 
[SEAL. ] (S’g’d) DORR C. SMITH, 


Notary Public. 


GEORGE W. Way, being called as a witness for the defendant and 
duly sworn, testifies as follows: 


5403 Q. 1. What is your name, age, occupation, and place of 
residence ? 

A. My name is Geo. W. Way; I am 43 years old; I am a black- 
smith; I reside in Fabius, Onondaga Co., N. Y. 

Q. 2. Did you ever reside in the town of Preble; if so, when? 

—. I once resided in the town of Preble; it was part of the years 
1858 & 1859. 

Q. 3. Did you know Mr. Wm. E. Tallman in his lifetime ? 

A. Yes, sir. 

Q. 4. Did you carry on a blacksmith shop while residing 
5404 in the town of Preble; if so, where was it situated with ref- 
erence to the residence of Wm. E. Tallman and Moses Tall- 
man ? 
5405 A. I did carry on a blacksmith shop when I resided in 
Preble; the shop was right by the bridge over the stream 
that runs from the Wm. E. Tallman’s mill, and about 10 or 15 rods 
a little southeast of Wm. E. Tallman’s residence, and about 10 or 15 
rods northeast of Moses Tallman’s residence. 

Q. 5. (Perforated iron pipe, marked “ Complainants’ Ex. D, No. 1, 
H. J. M.,” and referred to in the testimony of Moses T. Tallnran and 
Thomas Ballard, taken before H. J. Messenger, notary public, is here 
shown the witness.) Do you recognize this iron pipeasone you have 
seen before? If so, state when you first saw it. 
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5406 A. I think it is a part of a piece of pipe I first saw at the 
shop where [ used to work in Preble. 

Q. 6. About how long was the pipe of which this is a part at the 
time you first saw it at your shop in Preble, as you stated ? 

A. I have never measured the pipe. ‘To the best of my recollec- 
tion I should say it was from 5 to 7 feet long ; but I should not say 

it was over 6 feet to the outside. 
5407 Q. 7. Were you called upon at that time to do any work 
upon this pipe; if so, what? 

A. I saw William E. Tallman up at the mill; he says, Put your 
horse in the barn; I have got a little job I want you to do. I says, 
What is it? Hesays, Down attheshop. I said, As quick as I go over 
to the house where I used to live I will come to the shop. I went 
to the house & came back to the shop and he had this pipe there 
then, and he wanted more holes made in the pipe; there was some 
holes in the pipe at that time. I commenced drilling the pipe. 
William E. Tallman said, You can punch it easier than you can 
drill it. I told him there was no fire, and he said he would go and 
get some shavings; he had got a crowbar he wanted sharpened. He 
went and got some shavings; I built a fire in the forge and heat 
this pipe and punched the largest holes in the pipe, that are nearest 

round ; the long holes I did not punch. 
5408 Q. 8. Did you sharpen the crowbar at that time; if so, for 
what purpose was it sharpened ? 

A. I did sharpen the crowbar. Mr. Tallman wanted it sharp- 
ened drag-tooth point to make a hole to drive this pipe in. 

Q. 9. Did Mr. Tallman say at that time what he intended to do 
with this pipe? If so, state what he said. 

A. He said his well was dry and he was going to drive it in the 

bottom of his well. 
5409 Q. 10. Who was present when you punched this pipe, as 
you have stated ? 

A. William E. Tallman. There were three or four others, but | 

an’t tell who. 

Q. 11. Did vou batter the end of this pipe together, as it now ap- 
pears ? 

A. T don’t think T did; T have no remembrance of it; T think it 
was done when I took it, 

Q. 12. What next was done after you had punched the holes in 
this pipe and sharpened the crowbar, as you have stated ? 

A, I lef some things at the house when I moved away from 
Preble, and after | had done this work for Mr. Tallman IT went to 
look for them. When I came back I inquired for Mr, Tallman 
and was told that he was up to this well, and some one wanted | 
should carry a wrench and ham-er up to the well, I went up to 
the well and carried the wrench and hammer up there; T did not 
stay there at all; I did my business with Mr. Tallman, made ar 

rangements to get a sack of flour from him, and came right 
S410) back. When I was going up to the well I met Cyrus Harris 
and Chaton Callen; I think I came back and set two shoes 
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for Mr. Callen on his horse; I loaded up what few things I could 
find and went home. 


Recess until 7 p. m. 


At 7 p. m. parties appeared, and the direct-ex’n of Gro. W. Way 
was continued as follows: 


Q. 18. Who was present at the well ? 

A. Tallman and a young man I took to be working for him. 

Q. 14. What did you see done at the well, if anything? 

A. They were taking some tools out of the wagon; Tallman 
stood by the well; I saw nothing done about putting a pipe down 
into the well; no one was in the well when I was there. 

Q. 15. What tools did you see there? 

A. I see this cro-bar | had sharpened; that and the hammer 

& wrench I carried were all that I saw. 
5411 Q. 16. Did you see a pump or this pipe there? 
A. I saw the pipe. 

Q. 17. Did you see this copper strainer or this sheet-iron curb at 

or about the well on this occasion ? 


(Def’t’s counsel here shows the witness the sheet-iron curb re- 
ferred to in the testimony of Thos. Ballard, and the copper strainer, 
also referred to in the testimony of said Ballard, taken before Hiram 
J. Mesenger, a notary public, at Cortland, N. Y., which complainants 
counsel here conceed-s to be the same referred to in the evidence 
of said Ballard.) 


A. I did not. 

Q. 18. Where was this well located to which you have here re- 
ferred ? 

A. Between the railroad and the road west ofthat running north 
and south; about half way between the two. 

Q. 19. Where, with reference to the east and west road upon which 
Mr. Tallman lived, and about how far from these two highways ? 

A. It was 40 or 50 rods north of the east and west road, 
5412 and at about the same distance from the north and south 
road, 

Q. W. Was there a fence running east and west a short distance 
south of this well at that time ’ 

A, T cannot say, 

Q. 21. Was there a windmill erected at or near this well at that 
time * 

A. I think not. 

Q. 22. Was the frame of a windmill in process of erection and 
completion there at that ime ? 

A, Not that I knew of. 

q. 2h. When was it that vou punched this pipe as vou have stated ? 

A. Either in the month of August or September, in the year 1859. 

\. M4. On whose premises was this well located that you found 
Mr. Tallman, that you have stated 
A. William E. Tallman’s. 


1998 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


Q. 25. Did you make any entry or charge against Mr. Tallman for 
the work that you did in punching this pipe and pointing this 
cro-bar, as you have stated; if so, where is the book in which the 

entry was made? | 
5413 A. When we settled I think there was a charge made in a 

book for work done in drilling the pipe or work done on the 
well. Just how the charge was made I cannot state. I think the 
charge is mentioned in this book. ‘The book I don’t know where it is. 
I looked for it, but could not find it. Wm. E. Tallman wrote to 
me for the book before he died, twice. Ceylon H. Lewis spoke to 
me about the book and I handed him the book at Fabius P.O. He 
took it to Tallman (Wm. E.), and I have never seen the book since. 

Q. 26. Have you called upon Mr. Lewis within a few days to get 
this book ; if so, what did you learn about it ? 

A. Th- next next day after I was here (one day last week) I saw 
Mr. Lewis; it was last week,on Saturday. I told him I wished he 
would go to Tallman & get that book I let him take. He said he 
didn’t take the book ; that I showed him the book at the post office 

and he never took it away from there. He told me that he 
5414 thought a man by the name of Parsons had the book. I sent 

to Mrs. Wm. E. Tallman’s for the book & couldn’t find it. 
She said the books and papers had all been looked over and there 
was no such book there. 

Q. 27. What Mr. Parsons did he say had this book ? 

A. He didn’t say any more than that he said, I think Mr. Par- 

sons has this book. 
5415 Q. 28. Did you look into this well on the occasion you were 
there as you have stated ? 

A. Yes, sir. 

Q. 29. Was there any water in it? 

A. There was a moisture there and a little might of water, but 
none that you could dip up. 

Q. 30. Did you ever ask Mr. Tallman how this well worked on 

that occasion ; if so, what did he reply? 
5416 A. I never asked him as I know of. 
(). 31. Did he ever say anything about it in your hearing; 
if so, what? 

A. I don’t recollect now about having any conversation with him 
about it; I might have had. 

Q. 32. Do you recollect of asking him on one occasion how his 
iron well worked ? | 

A. Yes; I recollect it; I had just been up and seen it. 

- Q. 33. What did he reply ? 

A. “All right, sir.” 

Q. 34. When was this, with reference to the day when you 
punched the pipe? 

A. This was the day camp-meeting was going on there; it was 
after I had punched the pipe. 

Q. 35. About how long after you had punched the pipe? 

A. I should think it was from 2 to 4 weeks. 
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Q. 36. Did you see this well after the day you punched the 
5417 pipe as you have stated ; if so, when did you see it and who 
was with you, if any one? 

A. I saw it the day of this camp-meeting; my father was with 
me; we put our horses out at Callen’s barn, and after we had put 
out our horses we came back down the road; we got over the fence 
& went out where the windmill was and see it work. 

Q. 37. Was this windmill located at the well when you saw Mr. 
Tallman the day you punched the pipe? 

A. Yes, sir. 

Q. 38. Was the windmill at work and pumping water from this 
well on the day you saw it with your father, on the day you have 
stated ? 

A. Yes, sir. 

Q. 39. Did you look into the well on that occasion ? 

A. I did. 

Q. 40. Was there any water in view from the top of the well at 
that time ? 

A. I don’t recollect; there might have been some. 

Q. 41. What did you see in the well on that day? Please de- 

scribe what you saw. 
5418 A. I looked down into the well and saw the pipe that the 
water was running out of. I see the pump on the end of the 
ipe. 
: Q 42. How far above the bottom of the dug well was the pump 
situated ? 

A. I couldn’t tell; I did not measure it; I did not notice it par- 
ticularly. 

Q. 43. Was the pump situated in the well and at some distance 
below the mouth of the well? 

A. The pump was down in the well. 

Q. 44. Was Wm. E. Tallman an ingenious man and skilful in the 
construction of mechanical contrivances and machines? 

A. I considered him so. 

Q. 45. Please mention some of the appliances constructed and in- 
vented by him. 

A. A threshing machine and straw-carrier, a manner in which 

he ran his saws and done his churning, and the plan he had 
5419 for his rain water, carrying it about his house very nicely. 


Direct examination closed. 
Proceedings adjourned until 8.50 a. m., Oct. 13, 1880. 


5420 Oct. 13, 1880, at 8.30 a. m., parties appeared pursuant to 

adjournment. Geo. L. Waters and N. J. Parsons appear as 
counsel for the complainants and J. H. Palmer appears for defendant 
as counsel. 


Cross-examination by N. J. Parsons of the witness, Gro. W. 
Way: 

Q. 46. Mr. Way, what part of the years of 1858 and 1859 did you 

reside in Preble and near the residence of Wm. E. Tallman? 
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A. I think from June, 1858, until March or April, 1859. 

Q. 47. Did you rent the house where you then resided ; if so, from 
whom ? 

A. I lived in two different houses while there; the first house I 
rented of a Mr. Anderson, I think, and the second house I rented of 
Wim. E. Tallman. 

Q. 48. About what length of time did you live in each of these 
houses? State as near as you can, 

A. It's my impression that I lived in the Anderson house from 4 

to 6 aan’ I can’t tell exactly; and in the Tallman house 
5421 from five to six months; I can’t tell here how long it was. 
Q. 49. Whe, if you know, occupied the Tallman house 
previous to your moving Into it? 

A. A man by the name of Howe; I cannot give his fall name. 

Q. 50. Did this man Howe work for Wm, E. Tallman; if he did, 
at what business, and was it before or after you went there? 

A. He did work some for Mr. Tallman on the farm; I know 
nothing of Howe before I went there; he worked thus after I went 
there; I mean while I was in theshop. 

Q. 51. Are you acquainted with Hiram Buchannon ? 

A. Not that I know of. 

Q. 52. Are you acquainted with Geo. Stone? 

A. I don’t remember any man of that name. 

Q. 53. Who, if you know, beside this Mr. Howe worked for Wm. 
E. Tallman on his farm the season of 1859? 

A. I don’t know anything about who worked for him in 1859; 
this Mr. Howe worked for Tallman in 1858. 


5422 Here the cross-examination was continued and conducted 
by Gro. L. WATERS, as counsel for complainants : 


Q. 54. Do you know who occupied these premises where the well 
was at the time you punched the pipe? 

A. Ido not; I suppose Tallman did; I don’t know any more 
than that. 

Q. 55. Ezekiah Klock—do you know him ? 

A. I know some Klocks, but don’t know them by their given 
name. 

Q. 56. Did you know of a man by the name of Klock occupying 
the premises where the well was; if so, when? 

A. I was told that Klock took Tallman- farm; I heard of his 
working the farm. 

Q. 57. When did you learn that he occupied it? 

A. I cannot tell whether it was in 1859 or 1860; I cannot tell 
when — occupied it. 

Q. 58. Then, as I understand you, Mr. Way, you have no memory 
which enables you to state anything about who occupied the farm 
either before or after the punching of this pipe ? 

A. I know that Tallman occupied it the year before, and I 
5423 think he occupied up to the time I left there in the spring of 
1859. 
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Q. 59. Did you not answer to question 54 that you did not know 
who occupied the premises when the pipe was punched, but sup- 
posed Tallman did, and that that supposition was all you knew 
about it? 

A. That is the way I understand it, and that is the way I an- 
swered it. 

Q. 60. Do you mean now to be recorded as testifying to more than 
a supposition as to who occupied this farm at the time the pipe was 
punched or prior to that time or subseq vent thereto? 

A, The winter and spring of 1859 I think Tallman occupied it, 

Q. 61. How far do you say you then lived from the residence of 
Wm, E. Tallman? 

A, I hved at Fabius village when the pipe was punched ; it is 
some 12 or 13 miles. 

Q. 62. Were there no blacksmith shops nearer the residence of 
Wm. E. Tallman than the one then oceupied by you at Fabius? 

A. Yes, sir. 

Q. 63. How many? 
5424 A. There were a great many nearer than I was. 

Q. 64. How near to the residence of Mr. Tallman was the 
nearest blacksmith shop ? 

A. One right on his premises that he owned when I was there. 

Q. 65. Was this pipe punched at the shop which you mentioned 
in your last answer as being on the premises of Mr. Tallman ? 

A. Yes, sir; part of it was; the part I punched was. 

Q. 66. How came you to be there ’ 

A. I went after some things that I had left in the house when | 
left there. 

Q. 67. Did you go with a team ? 

A. I went with one horse & a wagon. 

Q. 68. What time in the day was it that you punched the pipe? 

A. I think it was a little after noon. 

Q. 69. Had you left vour house at Fabius on that day ; if so, at 
what time did you leave there ? 

A. I had, and at about 8 o’clock in the morning. 

Q. 70. What time did you get, then, at Mr. Tallman’s? 

A. Near as I can recollect, it was between twelve and one 

o'clock. ° 
5425 Q.71. Do you think it was nearer twelve than one, or 
utherwise ? 

A. Ihave no means of knowing the exact time, but they were 
out from dinner & had been to dinner. 

Q. 72. What did you do when you first got there? 

A. I drove up in front of the mill, where I saw Tallman and some 
other men standing. Tallman passed the time of day with me & 
asked me to put my horse in the barn & feed him, and I put my 
horse in the wath 

@. 73. Where was the barn? 

A. Right near by the mill. 

Q. 74. Did you unharness your horse? 

A. No, sir. 
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Q. 75. What did you feed him and where did you get the feed ? 

A. One of his men got the grain for my horse. 

Q. 76. What did you do after putting out vour horse? 

A. I went over to the house where | used to live. 

Q. 77. How far is that from the barn where you put out the horse? 

— About 20 or 25 rods, & not over that, I think. 

D426 Q. 7S. What did vou do at that house ? 

A. I inquired if there was a cupboard there that I had left 
there, and for some other things I had left there—a keg and cider 
barrel. I did not find the cupboard; I found the keg and barrel 
down in the cellar. 

Q. 79. Did you then get the things out of the cellar ready to load ? 

A. No, sir. 

Q. 80. What did you do? 

A. I went back to the shop. 

Q. 81. About how long were you gone from the barn where you 
put your horse until you got back from the shop? 

A. I should not think over 15 or 20 minutes. 

Q. 82. You say, in answer to question 7, that Mr. Tallman wanted 
you to punch some holes in this pipe; did you understand that you 
were doing it merely to accommod-e him, or that you were doing a 
piece of work in the line of your business for which you were to 
receive pay ? 

A. He asked me when I drove up there to do a job of work for 
; him. I knew he would pay me what it — worth; did not 
5427 think anything about thepay at the time. I could tell about 

what he said if I am allowed to. 

Q. 83. Tell what he said. 

A. After I drove up there & he had said, Put your horse in the 
barn, he said, I’ve got a little job for you to do; I said, What is it? 
He said, A job in the shop; I told him that as soon as I could go 
over to the house where | had lived I would come back to the shop 
and do it, and I done so. 

Q. 84. Did he pay you for it that day? 

A. I got a sack of flour of bim that day. 

Q. 85. Did he pay you for this work that day ? 

A. We had some unsettled account, and I told him that when I 
settled I would make the flour all right, and he said that would be 
all right. 

Q. 86. Did you make a charge for this work ? 

A. I did some time afterward. When we settled that was the 
time it was brought in. 

Q. 87. How long was that settlement after the work was done? 

A. It was not over 2 months afterward. 

Q. 88. Why didn’t you charge it at the time the work was done? 

A. My book was not there. 

5428 Q. 89. Why didn’t you charge it when you got home that 
night? 

A. I don’t know why I didn’t; can’t tell the reason why. 

Q. 90. When you made your settlement about two months after, 
. ve time you say you charged it, did you make a written charge 
of it 
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A. I did. 

Q. 91. Give, as nearly as you can, the words of that written charge. 

A. I think it was, “For drilling pipe and work done on well, 
$1.00.” I might have said in the charge pet instead of drill- 
ing and for w ell instead of on well. 

Q. 92. Where did Mr. Tallman get the pipe ‘from at the time 
when he gave it to you to punch ? 

A. When I came back from this house Mr. Tallman was in the 
shop and the pipe was there. 

Q. 93. Was the pipe apparently a piece of new gas pipe or other- 


A. I should call it new pipe. 
Q. 94. As I understand you, a large number of holes had been 
punched in it before you saw it? 
5429 A. Yes; there were holes in it when I firstsawit. I should 
think over two-thirds of the holes that are in it now had been 
punched when I first saw it. 

Q. 95. Had the pipe, then, apparently been heated for the punch- 
ing of the holes that were in it at the time you took it? 

A. It had. 

Q. 96. When did you see the pipe again after that day, and where? 

A. Don’t know as I ever saw it after that day until I saw it here 
in Cortland a few weeks ago. 

Q. 97. That time, on the day you punched the pipe, was over 20 
years ago, was it not? 

A. Yes, sir. 

Q. 98. Are you willing to testify positively that this is the same 
piece of pipe that you punched for Wm. E. Tallman in the year 
1859? 

A. I swear that I think it is. 

Q. 99. And is that as strong as you will put it? 

A. I am not going to swear positively to a thing I might be mis- 
taken in. 

Q. 100. At what time in the day did you go to the well in ques- 

tion? I mean the day you ‘punched the pipe. 
5430 A. I don’t think it was an hour after I had done the work 
that [ went up to the well. 

Q. 101. What did you do there at the well? 

A. I spoke to Mr. Tallman about getting a sack of flour. 

Q. 102. Did you do any work at the well at all? 

A. No, sir. 

Q. 103. How long were you there? 

A. Don’t think I was there over 5 minutes. 

Q. 104. Have any conversation about the well while there? 

A. Something was said about the well, but whether he said that 
was the well in which he was going to drive the pipe or whether I 
asked him that, I don’t know. 

Q. 105. Did you see anything done at the well? 

A. No, sir. 

Q. 106. When did you visit the well again, if ever? 

A. During the camp-meeting along in the fore part of September 

of 1859. 
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Q. 107. How long were you at the well at that time? 

A. I went there first to see if the well was pumping water. It 
was a curiosity to me to know whether it would pump water or not. 

Q. 108. How long did you stay there ? 

A. Not over 5 minutes, I think. 

Q. 109. Was the windmill in operation ? 

A. It was. 
5431 Q. 110. Was the wind blowing so that water was being 
pumped while you were then present ? 

A. It was. 

Q. 111. Who went with you to visit the well at the time? 

A. My father. 

Q. 112. Is your father still living; if so, where? 

A. He is not living. 

Q. 113. Did you go down into the well at this time? 

A. No, sir. 

Q. 114. Did you look in? 

A. Yes, sir. 

Q. 115. Was the well covered over at all ? 

A. I think nothing but the frame of the windmill stood over it. 

Q. 116. Do you say that you could see a pipe in the bottom of 
the well? 

A. I just merely looked over into the well & I couldn’t give a de- 
scription of any of the inside workings. 

Q. 117. Did you ever see this well again ? 

A. No, sir. 


Cross-examination closed. 


5432 Redirect examination: 


Q. 118. Was there a thread cut upon the end of this pipe oppo- 
site to the perforated end when you punched the holes in it, as you 
have stated ? 

A. There was. 

Q. 119. Was there anything said about marring this thread? If 
so, what was it and who said it. 

A. When [I commenced drilling this pipe I laid one end of 
it on the floor, and Tallman said, Be careful and not mar that 
thread ; the pump goes on there. 

Q. 120. Did Mr. Tallman say how he expected to obtain water 
from this pipe after it was driven into this dug well? If so, state 
what. he said. 

A. He said there was a puinp going onto the end of the pipe 
that the thread was on. 


Redirect examination closed. 
5433 Recess taken to 1.30 p. m. 
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At 1.30 p. m., Oct. 30, 1880, defendants appeared as before; com- 
plainants by D. L. Hulburt, as counsel, who will complete the cross- 
examination of this witness de bene esse. 


Q. 121. When did you first observe that there was a thread cut 
on that pipe? 

A. When Mr. Tallman called my attention to it. 

@. 122. When and where was that? 

A. In Tallman’s blacksmith shop in the fall of 1859, I think. 

Q. 123. Was it an inside or an outside thread on the pipe? 

A. On the outside of the pipe. 

Q. 124. What was the diameter of that pipe. 

A. I never measured the pipe. 

Q. 125. State the diameter of the pipe you saw there in the black- 
smith shop as near as you can recollect it. 

A. I think it is inch-and-one-half pipe, outside diameter. 

Q. 126. What was the length of the thread on the pipe—that is, 

how far it extended on the pipe? 
5434 A. I can’t tell exactly; I should think about one inch; I 
never measured it to see. 

Q. 127. How many threads were_there to an inch and how deep 
were they cut, should you judge? 

A. I can’t tell; I did not notice close enough to tell; I saw there 
was a thread and that is all I paid attention to, I was careful of it 
afterwards. 

Q. 128. Are you sure, Mr. Way, that you made an entry on your 
book of a charge against Mr. Tallman for that little work done for 
him in his shop under the circumstances you have detailed ? 

A. I think I am. 

Q. 129. Will you swear positively that you did so make a charge? 
Please answer directly, yes or no. 

A. I don’t believe I can answer it that way; I am very sure I 
did, but I would rather see the book. 

Q. 130. Do you know personally whether Mrs. Wm. E. Tallman 
ever made a search for that book ? 

A. I do not. 
5435 Q. 131. Did you ever work in Mr. Tallman’s shop after 
you left there in 1859? 

A. I did a few jobs there. 

Q. 1382. When? 

A. In the fall of 1859. 

Q. 133. Ever after that ? 

A. No, sir. 

Q. 134. Can you state anything else that was said on any other 
suhject at the time Mr. Tallman called your attention to the thread 
on the pipe? 

A. Iasked him if he knew what had become of that cupboard I 
left in his house. 

Q. 135. Anything else ? 

A. I don’t remember anything else at pe 

Q. 136. Have you a driven well, or did you ever have one? 
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A. No, sir. 

Q. 137. Since you left Preble, in March, 1859, your residence has 
been in Fabius, Onondaga Co., has it not? 

A. Not all the time. I was away from there one year, at Delphi, 
in 1861, and most a year, in Preble, in 1864. [ worked there with 

William Hong, I think. 
5436 Q. 138. Who worked in the blacksmith shop before and 
after you did ? 

A. William Tallman built this shop while I was there for me to 
work in. I helped build it. When I went away from there [ left 
James Burr there; can’t say how long Burr worked there. I did 
not see any blacksmith there the day I punched this pipe. 

Q. 139. You never saw this pump out of the well, did you? 

A. No,sir; not that I know of: 

Q. 140. Was this windmill regarded as a curiosity in the town ? 

' A. I can’t say. 
Q. 141. Did you ever know of any one making a driven well from 
any ideas gathered from this Tallman well, of your knowledge? 
5437 A. No, sir; I did not. 
Q. 142. Where is Delphi situated,’and how far from Fabius? 
A. Five miles northeast. 


(S’g’d) GEO. W. WAY. 
Subscribed and sworn to before me Oct. 13th, 1880. 
[SEAL. | (S’g’d) DORR C. SMITH, 
Notary Public. 


5438 The defendants here calls R. HoLLAND DUELL as a witness, 
who, being duly sworn, testifies as follows: 


Q. 1. What is your name, age, occupation, and place of residence ? 
A. My name is R. Holland Duell; my age is 55 years; my occu- 
pation is a lawyer; I reside in Cortland, Cortland county, N. Y. 
2. What positions of public trust and responsibility have you 
held? 
A. I was district attorney of Cortland Co., county judge of same 
county, member of Congress four terms, assessor of internal revenue 
two years, and Commissioner of Patents. 
5439 Q. 3. How long have you resided in Cortland ? 
A. Thirty-two years. 
Q. 4. Did you know William E. Tallman in his lifetime; and, 
if so, for how long a time did you know him and how intimately ? 
A. [ knew William E. Tallman; my acquaintance commenced 
with him about 1856 and I knew him intimately. 
Q. 5. Did you ever have any correspondence with him concerning 
a driven well constructed by him upon his farm, in the town of 
Preble, by inserting a piece of gas pipe perforated with holes & 
pointed at one end into the bottom of a dug well which had failed 
to yield a supply of water? If so, please state how this correspond- 
ence originated. 
5440 A. I did have a correspondence with William E. Tallman 
with relation to the matters inquired of in the interrogatories. 
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This occurred in 1877, as near as I recollect. I had heard a rumor 
that he knew of a driven well put down on his premises in Preble 
many years before, and thereupon I wrote Mr. Tallman for 
5441 the particulars,as I was then defending certain actions brought 
by these plaintiffs against parties for infrindgement of the N. 
W. Green patent. I received a letter from Mr. Tallman in reply to 
that inqu-ry. 

Q. 6. What became of that letter ? 

A. I kept it for a time and supposed it was still among my papers, 
but after a dilligent search I have been unable to find it. I believe 
it is lost. 

Q. 7. Do you recollect the contents of this letter so as to be able 
to state the same? 

A. I reccollect the substance of the letter, and can state the sub- 
stance of it so far as it relates to this well of which I have spoken. 

@. 8. Please state the contents of this letter or the substance of 
the same as near as you are able. 


5442 Questions by D. L. Hurtsurt, complainants’ counsel, to 
which questions witness testified as follows: 


Q. 9. When did you receive the letter referred to? 

A. I- the summer or fall of 1877. 

Q. 10. Do you know, of your own knowledge, whether it was 
written by William E. Tallman ? 

A. I was familliar with his handwriting, and had often seen him 
write, and know that the letter was in his handwriting. 

Q. 11. What did you do with that letter ? 

A. I exhibited it to John W. Suggett and several others ; I then 
placed it, as [ now remember, in a bundle containing the papers in 
the suits before referred to. 

Q. 12. Are you sure that you did not leave it with Mr. Suggett, 
or that he did not take it afterwards ? 

A. I feel quite sure that Mr. Suggett did not retain it in his pos- 
session, for | saw it among my papers some time after Mr. Suggett 
had read it. 

Q. 18. On what occassion was that, and where ? 

A. I think at Ilion, Herkimer.Co., when taking testimony there 

in these driven-well cases. 
5443 Q. 14. When next did vou see it? 
A. I have no reccolection of seeing the letter since that time. 

Q. 15. You did not see William E. Tallman write that letter ? 

A. No, sir. 

Q. 16. When did you first make search for the letter? 

A. I think about two month ago. 

Q. 17. Have you searched recently ? 

A. Abeut two weeks ago, at the request of Mr. Suggett, I made a 
very thorough search for the letter; 1 have not searched since. 
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Examination here resumed by I. H. PALMER, counsel for defend- 
ant, and question No. 8 repeated to witness, to which witness 
answered as follows: 

A. The letter stated in substance that about a certain year, and 
I think the year 1859, the writer experimented with a piece of gas 

pipe perforated at the lower end, which he drove into the 
5444 bottom of an old well; the old well had failed to furnish water, 

and he was desirious of obtaining water for his stock, which he 
kept in his pasture, in which this well was situated. He stated that he 
obtained a piece of gas pipe and had a blacksmith punch some holes 
in it; then battered une end together and drove the pipe into the 
ground. ‘The perforations were made, he stated, so as to admit water 
into the pipe. He drove the pipe until he reached water; then he 
attached more pipe of some kind; 1 don’t remember the kind of 
pipe that he attached, and he drew water through the pipe that he 
drove into the earth; he said that the pipe he drove into the earth 
at the bottom of the old well was in the possession of Moses T. Tall- 
man, of Preble, who was his brother. 


Direct examination closed. 


Cross-examination by Mr. WATERS: 


C. Q. 18. How long,and when were you Commissioner of Patents? 
A. During the years 1875 & 1876; from the summer of 1875 to 
Feb., 1877. 
5445 (. 19. What was your relation, professionally, to the so- 
called driven-well cases at the time you received this letter 
from William E. Tallman? 

A. I was at that time counsel for certain parties residing in Her- 
kimer Co., N. Y., who had been sued by William D. Andrews et al. 
for infringements of the N. W. Green patent on driven wells. 

Q. 20. Have those cases been terminated; and, if so, how ? 

A. They were terminated by settlement after the complainants 
had taken their affirmative evidence. 

Q. 21. Did those defendants pay the royalty required, as you un- 
derstood ? 

A. I so understood it. 

Q. 22. Were you also the counsel for a combination organ- 
5446 ized to defeat this patent, which combination was headed by 
Charles M. Titus, of Ithica ? 

A. I was retained by Charles M. Titus to examine witnesses here 
at Cortland, but I did not consider myself generally retained in those 
‘ASE, 

Q. 23. And did the suits defended by that combination after tak- 
ing some testimony result in the abandonment of the cases by the 
defense and the payment of the royalties demanded, with cdsts ? 

A. I have no personal knowledge; but I understood that Mr. 
Titus gave up the contest and paid a part or all of the costs of the 
complainants, also the royalties, and, as I understood, the other cases 
were disposed of in the same way; that a stipulation was drawn up, 
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as 1 understood it, in the Titus case that the other cases 
5447 should be disposed of in the same way, though I never saw 
the-stipulation. 

Q. 24. Are you not also the solicitor for the defendants in a large 
number of driven-well cases which are still pending undetermined ? 

A. Yes, sir. 

Q. 25. Was not this letter which you say you received from Mr. 
Tallman obtained at a time when you were seeking for evidence for 
the defense and in response to a letter written by you to Mr. Tall- 
man ? 

A. It was. 

Q. 26. Have you the letter which you wrote to Mr. Tallman or a 
copy of it? 

A. I have not; I took no copy of it. 

Q. 27. Do you pretend to give any more than the substance of the 
letter ? 

A. I do not. 

Q. 28. Is it not your custom to preserve your correspondence ? 

A. Asa general thing itis. » 


Cross-examination closed. 


5448 tedirect examination: 


Q. 29. Have you now or have you had any connection as counsel 
or in any other way in behalf of tne defendants in this case or any 
of the suits stipulated to abide a common event? 

A. I have not. 


Redirect examination closed. 


Recross-examination : 


Q. 30. In some of the cases that you are now acting as counsel 
and solicitor for the defense against the Green patent, wherein Mr. 
Goodrich is counsel for some of these complainants, wasn’t it agreed 
between you, in order to save expense and time, that you should defer 
the taking of testimony in those cases until the determination of 

these cases mentioned in question 29? 
5449 A. There was an understanding of that kind between Mr. 
Goodrich and myself. 

Q. 31. The same defenses are set up in this case, as you under- 
stand, as are you have set up in your cases? 

A. I have not seen the answers in these cases and cannot make 
answer to the question. 

Recross-examination closed. 


(S’g’d) R. HOLLAND DUELL. 


Subscribed & sworn to before me Oct. 13, 1880. 
[ SEAL. | (S’g’d) DORR C. SMITH, 
Notary Public. 
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Proceedings adjourned until October 14, 1880, at 10 o’clock a. m. 
(Signed) DORR C. SMITH, 
Notary Public. 
5450 OcToBEeR 14, 1880—at 10 a. m. 


Parties appeared pursuant to adjournment. 
Complainants appear specially and will examine de bene esse. 


Lucien Dexter, called a- a witness for the defendant, and, being 
duly sworn, testifies as follows: 


Q. 1. What is your name, age, residence, and occupation ? 
A. Lucien Dexter; age, 48 years; Cortland village, New York ; 
occupation, hotel keeper, proprietor of Dexter House. 
Q. 2. How long Lees you resided in Cortland village? 
5451 A. 23 years. 
Q. 3. In the year 1862 were you the keeper and proprietor 
of a saloon, restaurant, and dining-room in this village? 
A. Yes, sir; and it was located near the corner of Mill and Main 
street-, in the business part of the village. 


Q. 4. Did you cause or have a driven well made in that saloon or — 


restaurant? 
5452 A. Yes, sir; and I think it was made in the fall of 1862. 
Q. 5. How was that driven well made? 

A. By driving a solid bar of iron into the ground and making a 
hole and then putting in a perforated pipe; I think the pipe was an 
inch-&-? gas pipe; it might have been an inch and $ in diameter. 

Q. 6. How was the pipe perforated and the well constructed ? 

A. There was a conical iron point or plug in the lower end of the 
pipe, and holes were drilled in the pipe just above the points. After 

the hole had been made with the iron bar this perforated 
54523 pipe was inserted therein and driven about 12 feet from the 

bottom of the cellar. To this pipe a pump was attached by 
an iron coupling screwed on, and water was obtained by means of 
this suction pump. 

Q. 7. How long did you continue to use this driven well ? 

A. I think Tam using it yet; that would be about 17 years. I 
am using the same hole. 

Q. 8. Did you know Col. Nelson W. Green ? 

A. Yes, sir. 

Q. 9. Do you remember of his being often in your saloon in the 
years 1862‘and 1863? 

A. I remember in 1863; I would not answer in 1862. 

Q. 10. About how often would he be in? 

A. I could not say as to that. 

Q. 11. Give us some idea, as near as you can remember. 

A. I have not much of an idea about it; he used to come in 
occasionally ; he might be in every day and he might be in every 

week or two weeks. 
5453 Q. 12. Was this driven well in the same room in which Col. 
Green used to come. 
A. The pump was. 
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Q.13. What was Col. Green’s business generally when he came 
there ? 

A. I would say he came in for a chat or to look at a paper. 

Q. 14. After he first commenced his visits at your place of busi- 
ness, about how long did he continue to come there ? 

A. He was a frequent visitor there, I think, as long as he lived 
here. | 
Q. 15. Was he a man who apparently had any business? 

A. I think not any particular business. 

Q. 16. Did you often see him in the streets and around the vil- 
lage in 1863, after his return from the army, which was in April, 
1862? ' 

A. I did. 

Q. 17. Was he a man who apparently had a great deal of leisure? 

A. Yes, sir. 

Q. 18. How long would he generally stay at a time when he vis- 
ited your saloon? 

A. Not long. 
5454 Q. 19. What would he chat about—was it the general news 
of the day? 

A. I presume so, but I could not say as to that ; I do not remem- 
ber the conversations at all nor the substance of them. 

Q. 20. Were you on friendly terms with Col. Green at this time? 

A. Yes, sir. 

Q. 21. The gas pipe to which the pump was attached to could be 
seen by any one In the room, was it not? 

A. Part of it; two feet and four inches of it. 

Q. 22. How long after the well was made was the pipe thus visi- 
ble? 

A. 8 or 9 years. 

Q. 23. Was there considerable discussion and talk in the saloon 
at the time the driven well was made and for some time thereafter 

about the novelty and utility of the invention, and did you 
5455 not frequently have discussions and talks about it in the 

saloon there? State generally what the facts are in this par- 
ticular. 

A. I often heard it talked of; I could not give any particular con- 
versation that I heard, only I heard it talked of by different parties 
how much Suggett was going to make out of this patent. 

Q. 24. Suggett had not got it patented then had he, but was con- 
templating getting it patented, was he not? 

A. He had not got it patented when mine was put down, but 
was talking about it. 

Q. 25. Would Col. Green often read the newspapers in your saloon 
at this time? 

A. Yes, sir. 

Q. 26. He never entered into any discussions or conversations 
with you in relation to his shooting McNett or his other alleged 
troubles, did he, at this time ? 

A. No, sir. 


2012 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


5456 Q. 27. When he was in the saloon then, where this driven 

well was, frequently, as you say, reading newspapers and chat- 
ting and apparently a gentleman of leisure, did he make any claims 
of being the inventor of the driven well ? 

A. I never heard him. 

Q. 28. Do you think it probable or even possible that a person 
could have visited your saloon and been there as long and as often 
as you say Col. Green was, right in the room where this driven well 
was being constantly operated and the pump thereon worked, and 
not have known that it was a driven well; taking into considera- 
tion in giving your answer the fact that Suggett and Mudge were 
engaged in making driven wells in Cortland at this time ? 

A. I should think not. 


Recess taken until 1 p. m. 


5457 At 1 o'clock p. m. parties appeared as before, and the 
direct examination of LucIEN Dexter continued: 


Q. 29. Will you now give your reasons for your last answer, 
giving fully? 

A. Well, my reasons are that the pump was right in my main 
sitting-room, and it Was operated by nearly nine out of ten that 
came into the room, and the pump an‘ pipe was open, where a por- 
tion could be seen, and a great deal of conversation was had there 
over the well business as well as war talk. 

Q. 30. Was there also some talk in the village at this time that 
Suggett had invented a good thing and was-in a fair way, if he got 
it patented, to make some money out of it? 

A. I heard more or less conversation that if Suggett got the well 
patented he would make some money out of it. 


Direct examination closed. 


5458 Cross-examination by Mr. Hutsurt, de bene esse: 


Q.31. Was the well which you have mentioned on your direct 
examination the one that was put down by Mr. James Suggett ? 

A. Yes, sir. 

Q. 32. As I understand you, you cannot swear positively what 
year it was put down. Do you wish to be so understood ? 

A. Not positively ; but it was put down either in 1862 or 1863. 

Q. 33. Have you any memoranda to which yuu can refer and 
ascertain the exact times it was put down ? 

A. Ido not know for certain, but think I could find something 
by which I could, perhaps by looking over my old books. I have 
nothing at hand now. 

Q. 34. Has the building been altered in the construction of its 
rooms and the room where this well was since the well was put down? 

A. Yes, sir. 

Q. 35. Is the pump on that well, which you say is now in use, at 
the same place it was when the well was first constructed ? 
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5459 A. No, sir. 
Q. 36. You say the well is still in use. Has not a pipe 
been put into it and another pump attached ? 

A. Yes, sir. 

Q. 37. Was this pump of the well, at the time it was put down, on 
a sink in the northeast corner of your (then) sitting-room ? 

A. Yes, sir. 

Q. 38. Was the outside door of the saloon on the west side of the 
sitting-room ? 

A. Yes, sir. 

Q. 39. You never saw Col. Green pump any water at this pump 
that you remember of ? 

A. I could not say that I ever did. 

Q. 40. You never heard him speak of the pump, did you, or in 
relation to this well? 

A. I do not know that I ever did. 

Q. 41. Have you any recollection that this well or any other 
driven well was ever spoken of or discussed in Col. Green’s presence 
in your saloon or any other place ? 

A. No, sir. 
5460 Q. 42. You say that you do not consider — probable or 
even possible that any one who visited your saloon as fre- 
quently and stayed as long as Col. Green and known of thisdriven well. 
You do not mean thereby, Mr. Dexter, that you have any positive 
knowledge that Mr. Green knew anything about this driven well 
or any other driven well? 

A. I do not know that he ever spoke to me in regard to this 
driven well; therefore I could not say that he had any positive 
knowledge of it. 

Q. 43. Could any one tell by looking at this pump and pipe that 
was visible above the floor that this was a driven well? 

A. Yes, sir; the man that put it down; no one else could by 
looking at the pump and pipe. 

Q. 44. This well was driven in the cellar, was it not, and the pipe 
caine up thro’ a small hole in the floor, did it not? 

A. Yes, sir. 

Q. 45. You testified a short time ago you could not tell whether 

the well was put down in 1862.or 1863. Was it put down in 
5461 the latter part 1863 or, in other words, was it put down in 
the winter of 1862 and °3? 

A. It was. 

Q. 46. Can you testify positively that you saw Col. Green in your 
saloon at any time during the winter of 1862 and ’3? 

A. From the 1st of December, 1862, to the 1st of April, 1863, I 
should hate to say that I could swear positively that he was in 
there. 

Q. 47. From the Ist of April, 1863 to the Ist day of March, 1864, 
can you now testify positively that Col. Green was in your saloon? 
If so, state the date. 

A. I can state that he was during that time, but I cannot state 
the date. 
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Q 48. On how many occasions can you swear positively that he 
was In during that time? 

A. I will not swear to any particular number of times. 

Q. 49. Will you swear positively that he was in more than once 

during that time ? 
5462 A. 1 should say I could. If he was in once he was in 
more. 

Q. 50. How many times during that time will you swear posi- 
tively that he was present in your saloon? Of course, if you can 
testify that he was there more than once to your positive knowledge 
there is a number of times that you can testify to positively that he 
was there. That number I ask for. 

A. I will swear positively that he was there once 

() 51. You state that Col. Green, in 1862 and 1863, was apparently 
a gentleman of leisure; was he not, during that period, engaged in 
an earnest endeavour to be reinstated as colonel of the 76th regiment, 
which endeavours took him to Washington, New York, and to other 
places; and was he not also engaged in preparing his defense to the 
indictment found against him for shooting McNett; and was he not 

also engaged in defending suits brought against him by 
5463 reason of matters of the 76th regiment, which suits were 

tried in the towns of Homer, Solon, Virgil, Cortlandville, 
and other places? 

A. I think he was engaged part of the time in defending the Mc- 
Nett suit, and think he was away at Washington, so I understood 
it,and at Albany. The other suits I do not recollect anything 
about. I supposed his visits at Washington and other places was to 
look up testimony in the McNett case. 


Q. 52. Will you now go to your hotel and examine your books 


and ascertain the exact date, if possible, this well was put down? 
A. I will. 
The witness here leaves for the purpose of examining his books. 


Q. 53. Mr. Dexter, have you made the search for the memo- 
5464 randa or books asked for in the above question to fix the 
date of putting down the well in your saloon ; and, if so, what 
have you found in relation thereto? 
A. I have made the search and found nothing. I have found 
only one book back of 1864, and that is a book of 1859. 


Cross-examination closed. 


Redirect examination by Mr. PALMER: 


Q. 54. Was this pump and pipe in the front room of your saloon 
and situated so that it could be seen through the windows from 
Main street ? 

A. Yes, sir. 

Q. 55. How far from the front door was this pump and pipe? 

A. 24 feet, and directly opposite the front door. 

© 56. When did you commence to keep this saloon or restau- 
rant! 


>t q 


ae oS 


eed 


2... 


ee A. 


email 


—~> + t..: 


riers eee 


A A i a: So ae 8 a 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 2015 


A. I commenced in 1859 and kept it a year and then came back 
in November, 1862. 
5465 Q. 57. From Nov., 1862, down to March, 1864, how many 
times do you think, from your best recollection, that Col. 
Green was in there? 
A. I do not know asI could change it a great deal from what I 
have said before. He was in there very often. I could not swear 
to any particular date or time. 


Examination of Lucien Dexter closed. 


(S’g’d) LUCIEN DEXTER. 
Subscribed and sworn to before me Oct. 14, 1880. 
[L. s.] (S’g’d) DORR C. SMITH, 


Notary Public in & for Cortland County. 


Proceedings adjourned until October 15, 1880, at 10 a. m. 
[SEAL. ] (Signed) DORR C. SMITH, 
Notary Public. 


5466 Case called, pursuant to adjournment, Oct. 15, 1880, 10 
o'clock a. m. 
Parties present: Complainant- appeared by D. L. Hulburt, as coun- 
sel, and the defendants by H. Huntington, as counsel, and by agree- 
ment case was held open until 2 o’clock p. m., Oct. 15, 1880. 


When the defendant calls as a witness Leverr D. Garrison, who, 
being duly sworn, deposes and testifies as follows: 


Q. 1. State your name, age, residence, and occupation. 
A. Levett D. Garrison ; aged 44 years; residence, Cortland, New 
York ; occupation, grocer and confectioner. 
Q. 2. How long have have you resided in Cortland village? 
A. 20 years. 
Q. 3. Do you remember of your father buying the store on 
5467 the east side of Main street, of S. A. Fairchilds, in the village 
of Cortland. 
A. Yes, sir; he bought in 1862. 
Q. 4. Do you remember of his having a driven well made in that 
store, or there being one made in it? 
A. Yes, sir. 
Q. 5. How was that driven well made? Describe it as you re- 
member it. 
5468 A. The pipe was driven down into the ground, or there may 
have been a rod driven down first and then the pipe inserted 
in its place; a pump was attached to this pipe and water obtained 
from tiie well for common purposes for some 15 years, when the block 
was torn down, which was in 1877. 
Q. 6. Was this store in the business part of the village, and what 
was the business carried on there? 
A. Nearly so; it was a grocery store at first; afterwards a restau- 
rant and saloon; it was one of the principal grocery stores of Cort- 
land, and was carried on for ten or twelve years. 
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Q. 7. Was this driven well in plain view of person- who came to 
the store? 
A. It was about 50 feet from the front of the store, on the right- 
hand side, and was well known by customers generally. 
Q. 8. State the year this driven well was made. 
A. 1862. 
Q. 9. Do you know Col. Nelson Green, who formerly lived 
5469 in Cortland near the carding-mill on the road to Homer? 
A. I was acquainted with him; I have sold him goods at 
this store. 
Q. 10. About how often would he be in the store ? 
A. I cannot tell. 
Q. 11. Was there any secrecy enjoined or practised by any one in 
the making or using of this well? 
A. No, sir. 
@. 12. Where was this store located? 
A. On the east side of Main street, about % of the way from 
Court to Mill street. 
Q. 18. Do you remember of the house formerly owned by Daniel 
Bradford? And, if so, where was it located. 
A. I do; it was located on the west side of Main street, nearly 
opposite this store, and 8 or 10 rods from the store. 
(). 14. Do you remember of Col. Green’s living in that house ? 
A. Yes, sir. 
5470 Cross-examination : 
Q. 15. Will you testify positively that it was not put down in the 
year 1863? 
A. Yes, sir. 
Q. 16. Was not this well located in the south corner of your store? 
A. It was in the southeast corner of the first room. 
(. 17. Were there any windows in the south side of the store ? 
A. One directly in front of the well, which opened into an alley- 
way, and its shutters was sometimes closed. 
q. 18. Can you say that Col. Green was in your store during the 
year of 1862 or 1863? 
A. I cannot swear as to that. 
Q. 19. The pump to this well emptied into a sink, did it not? 
A. Yes, sir. 
Q.:20. Was there anything visible about the well which indicated 
whether it was a cistern, a dug well, or a driven well? 
A. Nothing except a pipe from the pump to the floor. 
5471 Q. 21. One not acquainted with the fact could not tell from 
that whether or not it was a cistern or a dug well with a pipe 
in it or a driven well, could they ? 
A. No, sir. 
Redirect examination : 
Q. 22. Lead pipe was commonly used to which to attach pumps 
to obtain water from a cistern in those days, was it not? 
A. Yes, sir. 


(S’g’d) LEAVETT D. GARRISON. 
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Subscribed and sworn to before me Oct. 15, 1880. 


[ SEAL. ] (S’g’d) DORR C. SMITH, 
Notary Public. 
5472 ARTEMAS REED, being duly sworn, testified as follows, for 
defendant: 


Q. 1. State your name, age, residence, and occupation. | 
A. Artemas Reed; age, 73 years; residence, Tompkins St., Cort- 
land, N. Y.; occupation, carpenter. 
Q. 2. How long have you resided in the village of Cortland ? 
A. 19 years last February. 
Q. 3. Do you know James Suggett ? 
A. I do. 
Q. 4. Did he makea driven well for you? If so, state when. 
5473 A. It was in May or June, 1863. I took possession of the 
place the first of April, 1863, and this well was driven in 
May or June thereafter. 
(. 5. Where was this well constructed ? 
A. On the north side of Tompkins St., on the north side of the 
house, east of the wood-house, about 8 feet from either side. 
Q. 6. Were you present while Mr. Suggett was making this well? 
A. I was present when he commenced, and when I came home to 
dinner I was present again. 
Q. 7. Please describe the method employed by Mr. Suggett in 
making this well. 
A. He drove a bar into the earth, withdrew the same, and in- 
serted a gass pipe with a plug in the end and perforations in 
5474 the pipe two feet from the end and drove that down about 3 
feet further than he drove the rod. He screwed a pump on 
top of the pipe and pumped water; well was 20 feet deep, and the 
dirt was compact about the pipe. This well furnished an abundant 
supply of wholesome water and was used for all family uses. I used 
it about 3 years, and it was there in successfull operation when I 
sold the premises. 
Q. 74. Was any secrecy employed or practiced or enjoined by Mr. 
Suggett in the construction of this well? 
A. No, sir; it was exposed to view to persons being at the rear of 
the house. | 
Q. 8. How came you to imploy Mr. Suggett to make this well? 
A. I saw him make a driven well the fall before in Mr. Schemer- 
horn’s (J. A.) barn, on the east side of Main St., in Cortland village, 
ef 
Q. 9. Whom did you pay for this well? 
A. I bilieve I paid Mr. Suggett ; I did not pay Col. Nelson 
5475 W. Green, and he was not recognized in the transaction in 
any way; I did not have any talk with him about it. 
Q. 10. Did you see Mr. Suggett construct any wells after yours was 
made? 
A. I did not. 
Q. 11. Did you see a well upon the premises of Mr. Rufus Edwards, 
of this village, said to have been made by Mr. James Suggett? 
253—16 
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A. I did; T could not say when I first saw it, but I helped build 
his house the same season I put down my well; the premises were 
on the west side of South Main street, in Cortland village; the well 
was mn the cellar 

Q. 12. De vou know of any of 
Village during the vears 1862, ° 
location, 

A, Leould not be positive about that; T could not deseribe or de- 
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oTO Cross-exanmiunation : 

Q. 13. Where was your well, with reference to the street ? 

A, The house was between the well and the street; a person could 
not see it while passing on the street. 

Q. 14. Who did you hear talk about wells in 1862,’3, and “4, as 


you say ? 
A. No one in 1862 that I remember. I think Mr. Suggett said > 


more about it than any man I can name. I could not name any 

: ° 7% 9 yee ‘ - ' 

one that talked about — in 186% or 1863 except Mr. Suggett. 

’ 

; 

Redirect examination: 

Q. 15. How many driven wells were made on the James A. Scher- 

merhorn premises In 1862? 

‘ 


A. The one in the barn I have mentioned and the other was 
driven just outside of the house, and a pipe under ground extended 
up into the house, where the pipe was attached. I heard the most 
said about the well driven in the yard; that could not be seen from 

the road, and that was the first one made on his premises. 


5477-5482 (S’g’d) ARTEMAS REED. 
Subscribed and sworn to before me Oct. 15, 1880. - 
[SEAL. | (S'g’d) DORR C. SMITH, 


Notary Public. 
Adjourned sine die. 


—_~ 


- 54838 Davip QO. Cropoor, sworn as a witness for defendant and 
being examined by Inving H. Pauwer, Esq. counsel for de- 
fendant. testifies as follows: 


Q. 1, What is your name, age, occupation, and place of residence? 
A, My name is David OQ, Crofoot; my age is 47 vears the Sth of 
October, ISSO; my eceupation is milling and farming, and my place 
of residence Is Preble, Cortland county, N.Y. 

5484 Q. 2. How long have you resided in Preble? 
A. I was bern in Preble and lived there until the spring of 
1849; then I lived in the town of Tully, Onondaga county, N. Y,, 
and in other parts of Onondaga county until the spring of 1858 ; 
then I went West, and was in the State of Wisconsin one year. In 
the spring of 1859 I started for Pike’s Peak, Colorado, and from 
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there to California; arrived in California in the fall of 1859, and 
remained there until the first of August, 1866; left California and 
returned to Preble September Ist, 1866, and have remained in 
Preble ever since. 

Q. 3. Did vou know William E. Tallman in his lifetime? 

A. Yes, sir. 

Q. 4. Are vou acquainted with the farm formerly owned and 
occupied by William BE. Tallman, in the town of Preble; and, if so, 
how well? 

A. T have always been acquainted with that farm, with the excep 

tien of the time when | was away, as above specified. 
DAS Q. 5. Did vou know of the existence of the well on this 
farm at which a windmill was erected to pump water for the 
stock on this farm? 

A. I did, I have known the well ever since — returned home, in 
the fall of 1886. 

(. 6. Were you requested by defendant’s counsel to examine and 
take measurements of this well; and, if so, what did you do in pur- 
suance of such request, and what were the results of the measure- 
ments, if any, and when were they made ? 

A. I made measurements, by request, of this well for the first time 
July 30th, 1880. I measured from a certain plank that I took to be 
at the top of the well. This plank is at the southeast side of the 
well, projects a little ways over the top of the well, and there was 
about one and a half feet of dirt above it. Measuring from that 
plank down it was eleven feet and ten inches to the bottom of the well. 

About one foot from the bottom of the wall it was two feet 
5486 and five inches in.diameter, and what I call the middle of 
the well measured two feet and seven inches (2 7); across the 
top two feet and three inches. That is all the measurements I made 


that day. 


Q. 7. Did you go down into the well that day and examine to 
ascertain whether or not it was cleaned out to the bottom of the 
wall ? 

A. Yes; I went down. 

Q. 8. What, if anything, did you observe with respect to the bot- 
tom of the well, with reference to the bottom of the wall? 

A. The dirt was, I judge, dug out a little below where the bottom 
of the wall was laid. It was scooped out so the middle of the bot- 
tom of the well was a little below the dirt at the bottom of the stone- 
work, 

Q. 9 What examination did you make at the base of the wall of 
the well and of the bottom of the well? Please deseribe what you 
did on that occasion, 

A. I teok down a crowbar and jabbed it down in different parts 
of the bottom of the well, and stuck it in sideways, € run it down 

in the bottom of the well, to see if there was any more stone- 
5487 work that I could not see, and also to see if there was any 
curb sunk in there. I stuck the bar under the stone-work. 

Q. 10. Did vou feel with your hands around under the wall of 
the well? If so, please state the result of your examination on that 


occasion. 
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A. As much as I could; I got down tothe bottom of the well and 
felt around under the wall to see if there was any stone-work under 
the stone that I could see; then I took the crowbar and jabbed down 
to see if I had got to the bottom & to see if there was any stone- 
work covered up; I did not find any stone-work below what I could 
see. 

Q. 11. Was there any water in the bottom of this well on that oc- 
casion? Did you discover any water in the bottom of this well; 
and, if so, where, with reference to the earth in the bottom of the 
well? 

A.-There was no water in the well on that day while I was there, 
except a dampness in the bottom of the well; as you went down 
into the well you would not discover any water; after you had stood 
there a few moments you raise up your foot and you would discover 
water in your track; that was all the water I saw; when I raised 

my foot my track would showa little water where I had stood. 
5488 Q. 12. How deep into the earth at the bottom of this well 

did you thrust a crowbar on that occasion, and how exten- 
sively, whether or not in numerous places, you thrust the crowbar 
into the earth? Please state what you did in this respect. 

A. I should say eight or ten times; I did not count them; I run 
the crowbar down in some places two feet; in some places the bar 
would work down easily; in some places it would not; I discovered 
nothing more than usual to hinder the bar from going down ; found 
stones occasionally ; in some places I worked the crowbar down only 
one foot. 

Q. 13. Did you run the bar down in different parts of the bottom 
of this well, and so as to thoroughly probe all parts of the bottom of 
this well, or not ? 

A. Yes, sir; I calculate that was sufficient to test all parts of the 
bottom of the well. 

Q. 14. When next were you at this well? 

A. On the first day of August last. 
5489 Q. 15. What did you then observe in respect to this well 
with reference to any changes in its appearance ? 

A. I discovered there was water in it; I heard there was water in 
the well, and went over to satisfy myself whether there was any 
water in it, and found quite a little; I let a pole down into the centre 
of the well and brought it out, measured the distance the water wet 
the pole, and found it to be seven (7) inches; I did not measure the 
depth of the well nor go down into it on that day. 

Q. 16. Was you at the well on any subsequent occasion ? If so, 
give the date or dates, if you are able. 

A. Yes, sir; I was there on the first day of September. 

Q. 17. Did you make any measurements on that occasion? If so, 
please give the results of such measurements. 

A. I measured down the sides and down the centre of the well 
from the plank before spoken of; from the plank down the side to 
bottom of well I measured twelve feet and six inches (12 6); 

down the centre of well it measured twelve feet and nine 
5490 inches (12 9), and at that time I measured the water in the 
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well at the centre and found it eleven inches in depth; at other 
times it did not measure as much, according to my measurements; 
the water varied in depth from centre to the outside of well about 
three inches; the well seemed to be scooped out at the centre. 

Q. 18. When next were you at this well to make any measure- 
ments, and what was the results of the measurements you then 
made? 

A. October 4th, 1880, I was at this well, and I measured thedepth 
from the same plank before mentioned, and found the depth to be 
twelve feet and ten inches; then I took a measurement from the 
same point Callen said he had measured from ; this was from a piece 
of decayed seantling, stake, or plank on the same side of weli and a 
little above the other plank spoken of, and found it to be thirteen 
feet and six inches; I then measured from the point Callen said 
Van Hoesen had measured from ; started to measure from the under 
side of a board laid on the surface of the ground and covering the 
mouth of the well; found the depth of the well to be from that 

point fourteen feet and two inches; and the diameter of the 
5491 well about six inches above the water, as it then stood, I 

found to be two feet and five inches (2 5); diameter of well 
at the middle distance was two feet and seven inches (27); at the 
top of well I found the diameter to be two feet and three inches (2 3); 
all I could make the depth of water, where | measured it October 
4th, was six (6) inches. 

Q. 19. Has this well been sunk deeper since you measured it on 
July 30th last ; and, if so, how much deeper is it now than it was 
then ? 

A. I make it just one foot deeper than it was when I first meas- 
ured it on the 30th day of July last. You can stick your pole down 
two inches in the mud if you want to, and thus make the depth vary 
that much. 

Q. 20. Could this variation have been made in this way on each 
of the occasions when you measured it as you have stated ? 

A. I should think likely you could; I think the ground was 
always soft enough to make a variation of two inches by bearing 
down on the pole. 


(Defendants’ counsel here calls the attention of the witness to 

the section of sheet-iron curb or tube, the copper strainer, and 

5492 grist-mill elevator cup, marked’ for identification by H. J. 
Messenger, notary public.) 


Q. 21. Mr. Crofoot, could this sheet-iron curb or tube, this copper 
strainer, and this grist-mill elevator cup have been concealed in the 
earth within this well above the bottom thereof as it now is and 
beneath the bottom as it was on the 30th day of July last, when 
you searched and explored the bottom of this well in the manner you 
have here testified to with a crowbar and you fail- to discover the 
same on that occasion ? 

A. I don’t think they could have been in there. 

Q. 22. Now, Mr. Crofoot, I wish you to examine these articles 
critically and observe whether or not they bear any marks, dents, 


A Eh a, 4 camiamattes ie 


eee ee 


+ ee te 


2022 WILLIAM D. ANDREWS ET AL. VS. GRORGE HOVEY. 


or scratches recently made, such as would have been likely to have 

been produced by striking the same witha crowbar or other pointed 

metal tool on the 29th or 30th day of July last, or about that 
time’ 

493 A. 1 don’t see; I should say I cannot see any mark on 
these exhibits showing the impression of a crowbar or other 

pointed metal tool. 

(). 23. Please examine the tin elevator cup and state whether or 
not its appearance indicates that it was worn through at the bottom 
while in use attached to an elevator. 

A. It is evident that this elevator cup has been in use and is either 
worn or rusted through; it is worn through in some places and 
rusted through in other places; I should say the holes were worn 
through on the front and bottom and rusted through on the back 
and corners. 

Q. 24. Does the appearance of this elevator cup indicate that it 
had heen imbedded in the earth and immersed in water at the bot- 
tom of this well for many years previous to the time when it is 
alleged to have been taken therefrom, about the last of July last? 

A. I cannot say where it was taken from; it has the appearance 
of having lain in the ground somewhere; I should say from its 
appearance that it had not lain in the earth any great length of 
time nor where it was very damp. 

Q. 25. Did you observe that the wall of this well was con- 
5494 structed of what had the appearance of being flat field stone 
for a distance from the bottom upwards? 

A. I did. 

Q. 26. Did you observe that the wall at the bottom of this well 
was very irregular in outline and appearance and contracted rap- 
idly from a point from four to six inches above the bottom, thence 
downward to the bottom ? 

A. | noticed it was very irregular at the bottom and that it was 
laid of flat stone apparently, and that is about all I could say about 
that. 

Q. 27. Did you discover any indications that some of the flat stones 
giving the wall the irregular appearance you have mentioned had 
been thrust or forced under the bottom of the wall of this well after 
the same had been stoned up; and, if so, what were they ? 

A. I shall have to answer the same as I did before; I noticed the 
bottom of the well was laid up with flat stones and was irregular ; 
how it came so I cannot say. 


Direct examination closed. 


5495 The witness, being cross-examined de bene esse by Mr. HuRL- 
BuT, testified as follows: 


C. Q. 1. On your examination you referred to a memoranda and 
your diary for certain dates and measurements. Will you allow me 


to see those entries ? 
A. You can have the leaves on which the memoranda are, if you 


want them. 
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C. Q. 2. Do you refuse to allow me to see those entries in your 
diary as to which you have testified to? 

A. No, sir; I do not. 

C. Q. 3. Have you just torn from your diary certain leaves ? 

A. Yes, sir; and if you want them you can have them. 

C. Q. 4. Why did you tear them from your book when no one 
asked you to do so? 

A. I tore them out for the purpose of giving them to you, if you 
desire them. 

C. Q. 5. Just before you made answer to the last question 
5496 diden’t you state, in presence of this notary, “ I don’t know 

whether that’s any of your business?” Please answer di- 
rectly. 

A. I believe I made such reply. 

C. Q. 6. What did you mean wasen’t any of my business ? 

A. I meant it wasen’t any of your business why I tore the leaves 
out of my diary. 

C. Q. 7. Is there any other reason why you tore them out, except 
what you have stated ? 

A. Yes, sir; I had as leave you would have the memoranda as 
not, but I diden’t propose you should have the pass book. There 
were other memoranda on the same page not pertaining to this case 
which I diden’t wish you to have. 

C. Q. 8. Please allow me to see those leaves that you have torn 
from your books here in the presence of the votary. 

A. Witness hand- three leaves torn from books to complainants’ 
counsel, 

C. Q. 9 Just after you had torn one of these leaves from your 
diary, here in the presence of the notary, you took out your pencil 

and made some writing on it. Please state what that writ- 
o497 ing was, 

A. In tearing out the leaf I tore out also the date, and I then 
put the date, “Sept. 1, 1880,” right under the measurement on the 
same leaf torn out. 

C. Q. 10. I notice on the portion of the leaf,“ dated 1880, July 
30th,” that you have torn right through some writing in connection 
with the writing on this portion of the leaf. Will you allow me to see 
the balance of it ? 

A. It was on a portion of the leaf where there were some little 
measurements about the depth of water in the well one day when I 
was over there. 


(Witness tears from his diary and hands to complainants’ counsel 
the balance of the leaf.) 


A recess was here taken until 7} o’clock p. m., at the office of W. H 
Shankland, Jr., No. 8, Taylor Hall block, Cortland village, N. Y. 
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At 74 o’clock p. m. the parties convened pursuant to adjournment. 
Present: As before. 


Cross-examination of Davip O. Croroor resumed : 


5498 C. Q. 11. On the portion of the leaf referred to in the last 
question I find one line underscored. How came that to be 
done? 

A. Well. sir, there were several of us who measured the water in 
the well, and we did not agree as to the depth of water in the well; 
we measured 6}, 7,and 8 inches, and we agreed to call it seven 
inches. The bottom of the well was uneven. 

C. Q. 12. Question repeated. 

A. I underscored it to call my attention to the difference of our 
measurements on that occasion. 

C. Q. 13. When did you underscore it? 

A. At the time when we agreed upon it. 

©. Q. 14. Will you examine these memoranda and point out to 
the notary the measurement of the water in the well which you say 
you underscored at the time to call your attention to the difference, 
and state to the court just what words are underscored and the words 
in the line that is underscored ? 

A. (Witness points to the paper in question and answers :) 

5499 The measurements relating to the weil were made under date 

of July 30th. Two days afterwards, on August Ist, the fol- 

lowing memorandum was added: “ Two days after found 8 inches 

water in well.” (Witness points to the words “8 inches of water.”) 

I do not know as I understand the meaning of the word “ under- 
scored.” 

C. Q. 15. I notice that on the memoranda referred to and in that 
portion which is quoted first above in your last answer the word 
“days” has been interlined. When was that interlineation made? 

A. That was made at the same time that the rest of the quotation 
referred to was made. 

C. Q. 16. The only words underneath which a line is drawn on 
the leaf dated July 30th, 1880, are these: “ Very little moisture.” Is 
not that so? 

A. That is so. 

C. Q. 17. What time of the day were you at the well on July 30th, 
1880 ” 

A. I could not tell exactly. After we had got the chores done 

in the morning we hitched up the horse and drove over 
5500 «to the well, It was about eight o'clock. 
C, Q. 18. You say,“ We drove over to the well.” Who was 
with vou? 

A, A young man by the name of Mr. Robbins—I think A. K. 
Robbins ; Lorenzo Allen, Moses Tallman, and others were there; | 
think Mr. Wheeler was there, but am not sure. 

CQ. 19. You are related to Moses Tallman, are you not; and, if 
so, how ? 

A. I married his oldest daughter. 

C. Q. 20. How came you to go to the well on that occasion ? 
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A. At the request of Mr. Suggett, one of the counsel for de- 
fendant. 

C. Q. 21. When was that request made, and how ? 

A. It was made the night before we went over there, in person. 

C. Q. 22. Where were you when it was made? 

A. At our grist-mill, where I live. 

C. Q. 23. Did you take your team pursuant to that request and 
go to the well the next day? 

A. I took one horse and went over to the well on the morning of 

the 30th. 
5501 C. Q. 24. How came your father-in-law to go with you? 
A. I could net say, only as I surmise. 

C. Q. 25. Did you stop for him on your way to the well ? 

A. My impression is now that he was down there at the mill and 
got in and went over; I could not swear for certain. 

C. Q. 26. Did you ask him to go with you? 

A. I did not. 

C.Q. 27. How came Mr. Allen to go with you? 

A. I suppose he was invited, the same as I was; that is all I know 
about it. 

C. Q. 28. Where did you first meet Mr. Allen that day ? 

A. On reflection I think Mr. Allen did not ride over with me; I 
think he came out just as we drove by his house and got into 
another team and rode over just ahead of us; that is my impres- 
sion now. 

C. Q. 29. How came Mr. Robbins to go with you? 

A. I think he was requested to go by the same party that I was; 

I do not know for certain. 
5502 C. Q. 30. What request did Mr. Suggett make of you? 
A. He wanted me to go over there and take the measure- 
ments of the well. 

C. Q. 31. When were you at the well next? 

A. August Ist. 

C. Q. 32. What day of the week was that, and who was with 

ou? 

: A. August Ist was on Sunday; Mr. Robbins was with me; I 
think Mr. Wheeler was not there. 

C. Q. 33. At whose request did you go there on that Sunday ? 

A. My own, was all. 

C. Q. 34. How came you to go? 

A. I had heard the day before that there was water in the well 
and I wanted to go over and see and satisfy myself. 

C. Q. 35. And did you also hear at the same time that the well 
had been cleaned out deeper than it was when you were there July 
S0th ? 

A, No, sit: Thad not, 
d008 C. Q. 36. Who told you that there was water in the well at 
that time? 

A. lL could not say; it was talked in the mill there by somebody, 
but I cannot tell who. 
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C, Q. 37. You heard that it had been cleaned out deeper after you 
were there on July 30th, did you not? 

A. 1 heard it after August Ist. 

C. Q. 38. Who told you? 

A. I could not tell that; I could see for myself on the Sunday 
that I was over there that there had been some stuff taken out of 
the well, which laid there on the ground—fine gravel and fresh dirt 
which was damp yet; that I — not notice on the first day that I was 
there. 

C. Q. 39. Have you talked with Hiram Weeks with regard to 
what he did at this well? 

A. I have. 

C. Q. 40. Where and when? 

A. At my house; I cannot tell the day; he came down 
5504 there to clean my well; if I was at home I could tell, I 
guess. 

C. Q. 41. How many inches of water did you find in the well on 
that Sunday—August Ist? 

A. That is the memorandum referred to. I put it down at 8 
inches. 

C.Q.42. You say you measured it again September Ist. At whose 
request did you then measure it? 

A. I could not say whether it was at Mr. Suggett’s or Mr. Pal- 
mer’s; it was one or the other of them, or both. 

C. Q. 48. How was that request made? 

A. It was made in person. 

C. Q. 44. Had you not been at this well between August Ist and 
September Ist and made measurements? 

A. Only in depth of water; that is all. 

C.Q.45. At about what dates and how many times were you there, 
as near as you can recollect? I mean between August 1st and Sep- 
tember Ist. 

A. I think I was there twice between those dates. 

C. Q. 46. What measurements did you take, if any, at those 

times ? 
5505 A. I did not take any at those times. 


Proceedings adjourned until Wednesday, October 6th, 1880, at 9 
- oclock a. m., at this place. 


; WeEpNEsDAY, October 6th, 1880—9 o’clock a. m. 
Convened pursuant to adjournment. 
Present: D. L. Hurlbut, Esq., for complainants; Irving H. Palmer, 
Esq., for defendant. 


Cross-examination of Davip O. Croroor resumed: 


C. Q. 47. In answer to cross-question No. 44 you say you was at 
this well between August lst and September Ist and made measure- 
ments of the depth of the water. Please state how deep you found 
the water when you made measurements as you say between those 


dates. 


WILLIAM D. ANDREWS ET AL. Vs. GEORGE HOVEY. 2027 


S006 A. I say that I made only one measurement of the depth 

of the water that I recollect of, and that was on August 2nd ; 
that is to say, I made one measurement in August, and that was on 
Sunday, the first of August; Iam mistaken when I say the second 
of August. 

C. Q. 48. Then, as I understand you, your answer to cross-ques- 
tion No. 44 is not correct in this: that you made no measurements 
of the depth of the water in the well between August Ist and Sep- 
tember Ist, although you were at the well during that time two or 
three times. 

A. That is correct. 

C. Q. 49. At whose request did you make the measurements on 
October 4th ? 

A. At Mr. Palmer’s, or Mr. Sugget’s request by letter, brought me 
by Dewitt C. Callen. 

C. Q. 50. When did Mr. Weeks clean out your well? 

A. I cannot tell without reference to my books, which are at home. 

C. Q. 51. State when it was, as near as you can. 
5507 A. I think it was in the fore part of August. 

C. Q. 52. About how long was it after you was at the well 
on Sunday, the first of August? 

A. I should judge it was sometime between the Ist and the 10th 
of August; I am sure it was after the lst of August. 

C. Q. 53. You say you have talked with Weeks in regard to his 
cleaning out this well at the time he cleaned out your well; have 
you talked with him at any other time? 

A. I think I talked with him about it not a great while ago— 
about a week or two; I think I spoke to him about it when I went 
to engage him to clean out my well; thos- are all the times I have 
ever spoken with him about it. 

C. Q. 54. When did you engage him to clean out your well? 

A. I cannot say for certain; I think it was in the fore part of 
August; think it was after the lst of August (Sunday) and some 
time during that week ; think it was on Monday, August 2d, but 

am not sure. 
9008 C. Q. 55. You say you was at this well twu or three times 
in August after the lst day of that month. Why were you 
there? 

A. By no request of any one. I was at the village of Preble when 
Mr. Parsons brought up a certain pump. The remark was made 
by some one that they had been pumping out that well. On my 
way home I hitched my horse to the fence and went over there. I 
was all alone. I went with the expectation of finding the well 
pumped out. I arrived there and found water in the well and 
nothing to show that any water had been pumped out. Then I[ 
went home. 

C. Q. 56. What interest did you have in going to the well at that 
time? - 

A. I think I went to see if it looked as it did when I went there 
the first time. 

C. Q. 57. Why did you care to know anything about that? 
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A. I understood the well had been lowered some or dug out some. 
There had been such a report. 
5509 C. Q. 58. Why didn’t you measure the water on that occa- 
sion ? 

A. I didn’t have interest enough in it to repay me for the trouble. 

C. Q. 59. But still you had interest enough in it to hitch your 
team to the fence and walk over to the well, a distance of from forty 
to sixty rods, on that very occasion, did you not? 

A. There had been a good deal said about the well, and I had 
interest enough to go to see the well once more dry, as I expected to 
find it from what I had heard. 

C. Q. 60. Why did you desire to see it dry? 

A. I had seen it once dry and made a measurement of it. After 
the report was circulated that they had dug it out I went to see it 
again, expecting to see it dry; went to see how it appeared after it 
had been dug out, and to satisfy myself as to the appearance of the 
well after being dug out. 

C. Q. 61. Then you went to see whether the well had been dug 
out deeper, did you not? 

A. Yes, sir. 

5510 C. Q. 62. Did you find it had been on that occasion ? 

A. I could not say. There was water in it, but I didn’t 
stop to measure it, as I said before. 

C. Q. 63. You went there on that occasion to see if the well had 
not been cleaned out deeper, as you say. Now, please state why 
you did not ascertain by measurement or otherwise. 

A. I had not interest enough in it to pay to go to the barn, thirty 
or forty rods, to get a pole to measure it with. 

C. Q. 64. You say you was at the well again during the month of 
August and after the Ist. On what occasion was that? 

A. I cannot tell exactly; think it was on a Sunday. We were 
walking on the railroad track and took a notion to go over there. 
Mr. Robbins, our miller, was with me. 

C. Q. 65. Why did vou go over there on that Sunday? 

A. For curiosity’s sake and to take the walk. 

5511 C. Q. 66. What curiosity had you in it? 

A. The report was circulated that there had been men 
there at different times doing something and I wanted to see what 
they had been doing. 

C. Q. 67. Did you find any difference in the well on that occasion 
from what it was when you was there on the day when you met Mr. 
Parsons with the pump? 

A. I observed no difference. 

C. Q. 68. Where did you find that pole that you measured the 
water in the well with on August Ist? 

A. In Mr. Wheeler’s barn. 

C. Q. 69. Did there appear to be plenty of water in the well on 
the Sunday when you went there with Mr. Robbins, after Augast 1st? 

A. There was water in the well; [I could not tell how much. 

C. Q. 70. Where did you get the crowbar that you used at the 
well on July 30th? 
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A. We took it with us from our mill. 
5512 C. Q. 71. What time of the day did you go up to engage 
Weeks to clean out vour well? 

A. Think it was some time in the forenoon; it was before dinner, 
anyway. 

C. Q. 72. At whose suggestion did you take your crowbar to the 
well? 

A. Think it was either at Palmer’s or Suggett’s suggestion ; don’t 
remember which. 

C. Q. 73. When did you receive or see the letter that Mr. Callen 
handed you requesting you to go and examine this well on Octo- 
ber 4th ? 

A. Cannot tell whether it was on the 4th day of October or on 
the third of October; think it was on the third. 

C. Q. 74. Where was you when Callen showed you tliat letter, and 
what time in the day was it? 

A. I cannot state positively ; think it was in me fore part of the 
day. 

C. Q. 75. That letter was addressed to Callen, was it not? 

A. I think it was. I just run it over rand handed it back to 

him. 
5513 C. Q. 76. Did you follow out implicitly the instructions of 
that letter ? 3 

A. Yes; I made measurements as instructed in that letter. 

C. Q. 77. How many were at the well at the time you made meas- 
urements as instructed by that letter? 

A. Four besides myself are all I can think of. This was on Oc- 
tober 4th. There were present De Witt C. Callen, J. F. Wheeler, 
M. T. Tallman, and Hiram Weeks. 

C. Q. 78. How came Tallman and Wheeler to go? 

A. IT cannot say; you will have to ask them. 

C. Q. 79. Did either of them go with you? And, if so, state. 

A. None of them went with me, nor did I go with them. 

C. Q. 80. Who did the letter request to be there? 

A. I know the letter had my name in it and requested the one to 
whom the letter was written to get some of the neighbors. 

C. Q. 81. Did it not request Mr. Tallman to be there ? 
5014 A. It is my impression it did,and Lam not sure but it had 
all the names in it, but I would not swear to it. 

C. Q. 82. Did the letter state why it was desired you should go 
there and take measurements? Please state what it said on that 
subject. 

A. I don’t think it stated why I should go. It wanted me to. 
make measurements, and that is all 1 can state. 

C. Q. 83. What time did you go to the well and take measure- 
ments in pursuance of the request contained in that letter? 

A. Not far from seven o’clock in the morning. 

C. Q. 84. Will you swear you did not get to the well before seven 
o'clock that morning? Please answer directly. 

A. I should say it was before seven o'clock ; I did not take my 
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time out to see; it was after I had done my milking and chores, 
but before I had my breakfast. 

5S1L5 C. Q. 85. Had not Callen and Weeks arrived at the well 
and taken out some water before you arrived there? 

A. Callen and Weeks were there when I got there, but I cannot 
say as to their having taken out any water. 

C. Q. 86. Did not you understand that Mr. Van Hoesen and Mr. 
Aldrich were to be there that morning and take measurements in 
connection with Callen and Weeks, pursuant to a request made by 
complainants’ counsel here in Cortland ? 

A. I did not understa nd it so. 

C. Q. 87. Did you understand anything in regard to an arrange- 
ment that Van Hoesen and Aldrich were to be there? Please 
answer directly. 

A. No, sir; if there was anything of the kind I did not know 
about it. 

C. Q. 88. Was anything said there at the well on that occasion 
about Van Hoesen or Aldrich being there? 

A. Not in mv hearing, sir. 
5516 C. Q. 89. Was you there all the while that Moses T. Tall- 
man was there, and didn’t you come away from the well with 
him ? 

A. I got there before Tallman did, and left before he did. Think 
I was at the well fifteen (15) minutes. I got out into the lot a ways, 
and he halloed to me, and said if I would wait a moment I could 
ride with him. I started away first, and waited for him to come up, 
and rode home with him. 


Recess was here taken until half past one o’clock p. m., at this 
office. 


At half past one o’clock p. m., the parties met pursuant to adjourn- 
ment. 


Present: As before. 
Cross-examination of the witness, DAvip O. Croroort, resumed: 


C. Q. 90. Mr. Crofoot, do you swear positively that there was not 
an arrangement made whereby Mr. Callen, Mr. Weeks, Mr. Wheeler, 
and Mr. Tallman and yourself were to go and measure that well 
very early on Monday morning, going before you had even had 

your breakfast, in order to get through a little after seven 
5517 +o’clock in the morning ? 

A. I will swear I did not arrange to meet any particular 
parties there early on Monday morning to measure the well; there 
were to be some of the neighbors there, as I understood it. I ex- 
pected Mr. Callen there, and I supposed he would also have Mr. 
Tallman and Mr. Wheeler there. I told Callen, when he gave me 
the line, that I didn’t think I should be able to come over, as we ex- 
pected to commence making cider the next morning. The help we 
had engaged were green hands at it and would not know how to 
commence. From that I had made up my mind, as I told him, that 
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I should not go over. While I was milking next morning the Cal- 
len boy came into the stable where I was and said his father and 
Mr. Weeks were over at the well and wanted me to go over there. 
Callen had sent his boy over with his horse and wagon after me. I 
replied that my breakfast was about ready, and I could not go just 
then. He said his father wanted me to go right over, as Mr. Weeks 

had to be in Cortland at a certain hour. I finished milking, 
5518 got into his wagon and went over, and that is all the arrange- 

ments there were with me. I had arrived there but a few 
minutes before Tallman and Wheeler came. They followed right 
along. 

C. Q. 91. Didn’t Callen’s letter state any time you were to exam- 
ine the well? 

A. I couldn’t say. I didn’t examine the letter closely. It might 
have done so. 

C. Q. 92. How far do you live from the well? 

A. By the road it is a mile and a quarter ; across lots it is a short 
mile. 

C. Q. 93. Now, it being only four days ago that you read that let- 
ter, Lask you to state the contents of it. 

A. I will state I did not read all of that letter. I only glanced 

at it, and handed it back. It was poorly written. I made 
5519 out enough of it to know that they wanted me to make some 

measurements, and that is about all | made out of it. I will 
state that | should think there was only one sheet of commercial 
note paper. 

C. Q. 94. Your recollection of what that letter contained is very 
indistinet, is it not? 

A. Yes, sir: it is. 

C. Q. 95. Why did you take the crowbar with you when you went 
to the well on July 30th? 

A. In order to work into the bottom and under the stone-work as 
much as I could. It was reported they were hunting for an iron 
curb in there, and I wanted to feel around the bottom of the well as 
much asI could. Mr. Palmer or Mr. Suggett, or both, said they were 
hunting for something of that kind and they wanted me to take a 
crowbar over there; I mean to say that Palmer or Suggett said that 
the opposite party were hunting for something in the well. 

C. Q. 96. Then your only object in taking the bar was in order to 
ascertain whether or not there was an iron curb down in the bottom 

of the well, was it not? 
5520 A. They requested me to take over the bar and punch 
around in different parts of the bottom of the well, and also 
straight down in different places, to ascertain whether I could strike 
anything that felt or sumed like iron. I did so, but did not find 
anything. I took the bar over to ascertain whether there was an 
iron curbing there or not. 

C. Q. 97. You say the bottom of the well was soft, and you did put 
the bar down, in some places, two feet, or thereabouts; did you find 
any difficutly in putting the bar down to that depth when you did 
not strike stone or something else? 
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A. The bottom of the well was not very soft; in some places I 
could work the bar down two feet; in other places only one foot or 
more. 

C. Q. 98. In some places you struck something hard, when 
5521 you could work the bar down only one foot or more, did you 

not, and you thought it might be stones? 

A. I did, sir. 

C. Q. 99. When you didn’t strike something you thought might 
be stones could you put the bar down quite easily for two feet ? 

A. I won’t say quite easily. It required a little labor to put it 
there. 

C. Q. 100. Did you observe any water in the holes made by the 
bar ? 

A. Yes, sir; the water would settle in the holes made by the bar, 
and would rise to within an inch of the top of the dirt in the bottom 
of the well. 

CG. Q. 101. You have spoken of this well being walled up with 
flat stones for some distance from the bottom upwards; on what 
occasion was your attention first called to that? 

A. I think my attention was called to it the same time I went 
down with the bar, but I will net swear positively. I will now 
swear positively that my attention was first called to the flat stones 

when I went with the bar. The water was then out, and 
5522 my attention was called then to the flat stones. 

C. Q. 102. Did you ever take a measure and measure accu- 
rately how far those flat stones extend upwards from the bottom of 
the well? 

A. No, sir. 

C. Q. 103. On the memoranda contained on a portion of the leaf 
you tore from your book, on which you wrote “Sept. Ist, 1880,” 
after you had torn it from your book, [ notice you have torn through 
some writing ; will you please produce the balance of that leaf, that 
I may see what is thereon contained ? 

A. I did not tear through any writing, and I will not produce 
the balance of the leaf; it has no connection with this case. 

C. Q. 104. Do you refuse to let me see the balance of that leaf? 

A. Yes, sir; Ido. 

C. Q. 105. Do you refuse to let me see the balance of the leaf that 
contains the date which you copied ? 

A. Yes, sir; I do. 

5523 C. Q. 106. All the dates and measurements given by you 

on your direct examination were taken doodle from your 
memoranda as you gave your testimony here to the notary, were 
they not? 

A. I think not; I think there is one measurement of water made 
by Perry Haynes and [; that I recollect from memory; I think 
Haynes and | made the water measure more than at any other time 
when I measured it; that is all the measurements and dates that I 
now remember that I did not take from my memoranda. 

C. Q. 107. When did you and Haynes make that measurement? 
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A. I cannot say positively; think it was in August some time; 
probably after the 15th of August, but am not sure. 

C. Q. 108. Was it before the first of September? 

A. Yes, sir; I should judge two weeks before September Ist. 

C. Q. 109. Then you did not measure the water when you was 

there on the Ist of September, did you ? 
5524 A. I should say not, because I have no memorandum of 
it, and I have no recollection of it, either. 

C. Q. 110. Haven’t you destroyed the portion of that leaf remain- 
ing in your diary since you tore out the portion on which is con- 
tained the date “ Sept. Ist, 1880?” 

A. Yes, sir; I have; I had a memorandum there which I did not 
care to have you or any one else see, and I threw it in the fire; it 
was my own matter. 

C. Q. 111. What was it a memorandum of? 

A. Of privacy. 

C. Q. 112. State what that memorandum contained. 

A. That I refuse to do. 

C. Q. 1138. When did you burn it? 

A. Last evening some time, 1 think it was. 

C. Q. 114. Why did you burn it? 

A. Because | wanted to get rid of it. 

C. Q. 115. Why did you want to get rid of it? 

A. Because I didn’t want it to be seen. 
520 C. Q. 116. Why didu’t you want it to be seen? 

A. Because it was private, and I didn’t want it to be seen 
by others. 

C. Q. 117. Now, I ask if you will allow me to see the book, that I 
may see where these leaves have been torn out? 

A. I guess there is nothing in the book now but what I had as 
soon you would see. I will look at it and see. You may take the 
book if you want it and if you will return it to me. 


(The witness here produces and hands the book in question to 
complainants’ counsel, who examines the same.) 


C.Q. 118. I see that you have torn a piece from the top of the leaf 
which is dated July 30th; why did you tear that off? 

A. Lam engaged in the milling business. I bought a car-load 
of com, and sold it out to the farmers. I often make “memoranda in 
this book, and many times tear them out and give them to the 
farmers for them to keep as memoranda. I tore the leaf referred 

to in yourquestion in the same way and for the same purpose. 


5526 C. Q. 119. Is there a leaf in your memorandum book that 


is torn across the top or bottom except one,and that one you 
tore while the notary was taking the answer to the last question ; is 
not that so? 
A. There is another leaf torn, and torn at the same time as that 
yortion was torn off that is above referred to; also other leaves have 
en torn out entire. 
C. Q. 120. On that portion of the leaf you have torn from your 
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book on which you have written the date “Sept. Ist, 1880,” have 
not certain figures there been changed ? 
A. There have been two figures changed there. 


Complainants’ counsel here offers in evidence the mutilated leaves 
as they were torn from the witnesses’ book, there being four sepa- 
rate pieces, dated Sept. Ist, 1880, 1880, July 50th, and October 4th, 

1880, and one piece without date. 
5527 The same are received in evidence and marked “ Complain- 
ants’ Exhibit No-. 1, 2,3, &4, W. H. Shankland, Jr., notary, 
October 6, 1880.” 
Redirect examination of the witness: 

R. D. Q. 1. In your answer to cross-question No. 121 you state 
that two figures on the memorandum, dated Sept. Ist, 1880, have 
been changed ; please explain how that change came to be made. 

A. There were two or three of us who measured the well on that 
occasion, and by measuring with the pole on the different sides of 
the well we could make variations of from one inch to one and a 

half or two inches; I put my poledown and measured twelve 
5528 feet and five inches; others measured twelve feet and six 

inches; I then changed my figures twelve feet and six 
inches; this was at the side of the well; then I measured the 
centre, and made it twelve feet eight inches and a half; they meas- 
ured it a- found it twelve feet and nine inches; they thought I was 
getting it too fine, and I changed my figures to twelve feet and nine 
inches. 

R. D. Q. 2. Where do Mr. Wheeler, Mr. Callen, Mr. Tallman, and 
yourself live, with reference to this well in question and with ref- 
erence to the residences of Mr. Matthias Van Hoesen and Seth Al- 
drich ? 

A. Callen lives nearest, I should think, and about one-quarter of 
a mile and in a southwest direction from the well; Wheeler lives 
about the same distance and ina southeasterly direction from the 
well; Tallman lives a scant mile and southeast from the well; I live 
about one and a quarter miles and southeast from the well ; Van 
Hoesen lives in Preble village, which is a scant mile north of the 

well; Aldrich lives about twenty rods north of Van Hoesen ; 
5529 Van Hoesen lives a mile north of Callen; Wheeler lives a 
mile and a half southeast; Tallman lives two ee south- 

east, and I live two and a quarter miles southeast. 

R. D. Q. 3. Did Callen in coming from his house to yours by the 
highway necessarily pass by the residence- of Mr. Wheeler and 
Moses T. Tallman, and do Callen, Wheeler, and Tallman live on the 
same east and west road ? 

A. Yes, sir. 

R. D.Q.4. Are Callen’s, Wheeler’s, and Tallman’s residences among 
those nearest to this well in question ? 

A. I should say they were; there is but little difference between 
Van Hoesen and Tallman, and I should think Tallman’s is the 


nearer of the two. 
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R. D. Q. 5. Did you see Mr. Parsons on the morning of October 
4th last; and, if so, where, with reference to this well ? 

A. I did not see him at all on that day that I remember. 

R. D. Q. 6. When does the first south-bound train on the 
5030 Syracuse and Binghamton R. R. pass your house in the 

morning ? 

A. The first passenger train in the morning passes about half 
past eight; I don’t know the precise time. 

R. D. Q. 7. When did you leave this well on October 4th after 
making the measurements to which you have testified, with refer- 
ence to the passage of this train? 

A. I had got home, eaten my breakfast, and got to work before 
the train passed, I should say, over an hour. 

R. D. Q. 8. Did Weeks show you a flat stone on the southeasterly 
side at the very botiom of the wall which projected slightly beyond 
the face of the wall which he claimed to have uncovered when he 
cleaned out this well’ If so, describe its appearance and location. 

A. I don’t recollect that he did. 

R. D. Q, 9. Have you observed the heighth of the water in the 
wells and streams in the town of Preble during the period from the 
29th day of July to the 4th day of October, 1880; if so, what is 

the comparative heighth of the same during the period named 
5531 this year and similar periods in former years ? 

A. I can only judge from our mill-stream and my own 
well; my own well gave out earlier this year than it has any time 
before since I have lived there; I have lived there since the spring 
of 1870; my mill-stream has been lower, up to about two weeks ago, 
than any other year since I have been there. 

R. D. Q. 10. Mr. Crofoot, please observe the leather string on the 
neck of the copper strainer which is exhibited to you here, and say, 
from your experience, whether or not it appears to have been cov- 
ered with earth and submerged in water as 1t would be in the bot- 
tom of this well in question for any considerable length of time. 

A. I should judge it had lain in water some, but not in dirt; I 

should not think it had lain in water a great length of time. 
5532 R. D. Q. 11. Please explain how the line drawn under the 

entry in your memorandum of the measurements of this well 
under date of July 30th, 1S80—below that and above the one made 
two days later, as you have testified—came to be made. 

A. I made the line to separate the two memoranda, which were 
made at different times. 


On his recross-examination the witness testified as follows: 


Recross 1. I show you the sheet-iron curbing referred to in your 
testimony and ask you if it does not now have the appearance of 
having been submerged in water and earth for a great many years— 
say fifteen or tw enty years. 

A. If it had been in hard water I should think it would not have 
lasted so long, but if in soft water it might have lasted longer. I 
should say that whether it is submerged in hard or soft water it 
would last longer than if exposed to the air and water. 
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Recross 2. I show you the tin elevator cup and the copper 
5533 strainer referred to and ask you if you will swear positively 
that they could not have been submerged in water in the bot- 
tom of that well for the last fifteen or twenty years and have the 
same appearance they now have; please answer directly. 
A. I should say they could not. 


The witness desires to correct a statement made by him in the 
course of his examination as follows: 

“ Where I said that A. K. Robbins went to the well with me ona 
Sunday, August Ist, 1880, I should have said that W. R. Robbins 
went with me.” 


(Signed) DAVID O. CROFOOT. 


Subscribed & sworn to before me this 6th day of October, A. D. 
1880. 
[L. s.] W. H. SHANKLAND, Jr., 
Jotary Public. 
Proceedings adjourned sine die. 
[r. s.] W. H. SHANKLAND, Jr., 
Notary Public. 


5534 CoMPLAINANTs’ Exurpir No. 1. W. H. Shankland, Jr., 
Notary. October 6, 1880. 


From top of well to bottom, on side, 12 ft. 6 inches. 
From top of well to bottom, in center, 12 ft. 9 in. 
Sept. Ist, 1880. 


CoMPLAINANTs Exureit No. 2. W. H. Shankland, Jr., Notary. 
October 6, 1880. 


Depth of well from top to bottom, 11 ft. & 10 inches. 
Across the bottom, 2 ft. 5 inches. 
” middle, 2 ft. 7 inches. 
- top, 2 ft. 3 " 
Very little moisture. 
July 30th, 1880. 


CompLaInants’ Exuipit No. 3. W. H. Shankland, Jr., Notary. 
October 6, 1880. 


8 inches water in well. 


5535 CoMPLAINANTS’ Exuipir No. 4. W. H. Shankland, Jr., 
Notary. October 6, 1880. 


Depth from board down, 12 ft. 4} inches. 
Depth of water, 6 inches. 
“ from where Callron measured, 13 ft. 6 inches. 
Across the bottom, 2 ft. 5 inches. 
The middle, 2 ft. 7 inches. 
Top, 2 ft. 3 inches. 
Depth from surface, as now stands, 14 ft. 2 in. 
Oct. 4th, 1880. 
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5536 United States Circuit Court, Central Division, Southern Dis- 
trict, Lowa. 


I, Edward R. Mason, clerk of said court, do hereby certify that the 
volumes marked complainants’ testimony, vols. one and two, and re- 
spondent’s testimony, vols. one, two, and three, contain full, true, 
and complete copies of the testimony introduced on the final hear- 
ing in a certain cause in said court, wherein Wm. D. Andrews et al. 
were complainants and George Hovey was defendant, as full, true, 
and complete as the originals of the same now remain on file and of 
record in my office, except certain original exhibits which are certi- 
fied up per order of court. 

Witness my hand and the seal of said court, at the city of Des 
Moines, in said district, this 16th day of October, A. D. 1883. 

[Seal U. S. Circuit Court, Southern District Lowa. ] 


EDWARD R. MASON, 
Clerk U. S. Circuit Court, Central Division, 
Southern District of lowa. 


5037 ZACHARIAH SMITH, after being duly sworn in the above- 
entitled case at the time and place above mentioned, testified 
as follows: 


Examined by Mr. FRANKLIN: 


5538 Q. What is your name, age, occupation, and residence? 

A. Zachariah Smith; age, 75 last February—the 15th day 
of February ; occupation, machinist; Fentonville, Genesee county, 
Michigan. 

Q. Where did you reside in 1861? 

A. Cortland county, in the town of Cortlandville, and village of 
Cortland, New York. 

Q. What was your occupation at that time? 

A. Machinist; I was in a machine shop. 

Q. Where and by whom were you employed ? 

A. Well, I was employed by Chamberlin and Benton in 1861; it 
was called the Freer shop. 

Q. On what street wastheshop; what name was it known by? 
5099 A. Port Watson street. 

Q. Please state what kind of business was carried on in 
that shop. 

A. Well, it was a general, jobbing shop; they done everything 
most ; some new work and some repairs ; it was a foundry and ma- 
chine shop attached together; we done general job work—every- 
thing that come along most—besides building some new work— 
some new wheels and some water wheels. 

Q. What was your position in the shop? 

A. I was foreman there. 

Q. Did you know one J. J. Haben who worked in Freer’s shop? 

A. Yes, sir. 

Q. What was his trade or occupation ? 
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A, Oh, he was what we call a tinner; he worked at tin business 
and he was a coppersmith and he done some work at the copper 
business, but we called him a tinner. 

Q. Was he a proprietor? 

A. No, srr, 

Q. Foreman or workman? 

A, He was pretty much all the help they had in the shop, 
5540 excepting one or two of his boys that used to work there, and 
he hada man in the shop with him a spell, but he done most 

of the work in the shop—he and his boys. 

@. Had you knowledge of the different work on which he was 
employed > 

A. Oh, yes; because I was in the shop most every day ; quite often, 
at least. 

Q. Do you remember the organizing of the 76th Regiment of 
Volunteers from Cortland in the fall of 1861 ? 

A. I do. 

Q. Where was their camp ground ? 

A. It was on the old fair ground, about half a mile, a northwest 
course, from Cortland village; a trifle over, perhaps. 

Q. Who was the colonel of the 76th regiment ? 

A. Well, Col. Green and then Col. Carmichael; [ believe Car- 
michael went away with the army. 

Q. I speak with reference to the year 1861. 

A, I suppose Green was col, then; I suppose so ; I never saw his 
commission, 

Q. Did you know Byron Mudge ? 

A. Yes, sir, 
dO41 Q. Did you understand him as being connected with the 
regiment? 

A. Oh, yes, sir. 

Q. During the time the regiment was on the fair ground, have 
you any knowledge of the preparation of pipe for making wells to 
be taken into the army by the regiment ? 

A. Yes, sir; I do; I knew there was a pipe made and said to go 
for that purpose—to go into the army for wells to drive down, made 
in short pieces. 

Q. What kind of pipe was it ? 

What we call gas pipe; iron pipe; gas or water—it was used 
for both purposes in the place there—or steam. 

Q. By whose direction was it prepared ? 

A. Byron Mudge. 

Q. Was it all one diameter or different diameters ? 

A. All of one size. 

Q. What was its inside diameter ? 

A. I think it was an inch and a quarter; inch-and-a-quarter pipe 
we called it. 

Q. What was the length of the pieces? 

A. Well, I could not say; I should judge about three feet 


oo42— calculated for a box or truuk : I think he said for his trunk, 


and he had it cut just long enough tu go in, 
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Q. Why was it made in such short pieces ? 

A, So he could carry it, | suppose ; so that it would go in the box 
or trunk and be put together when he got there. | 

Q. Were they all of one length? 

A. About the same length. 

Q. How many pieces were there? 

A. I could not say how many. I should judge, though, by the 
depth of wells we had in that section of country there was about 
seven or eight pieces. I should think probably there might have 
been eight, but I could not say the exact number. 

Mr. Stuart: You judge from the depth of the wells you had 
there ? 

A. Yes; that would make it about 24 or 25 feet. He could leave 
off or put on more at any time. 

Q. Were they arranged to connect together; and, if so, by what 
means ? 

A. By what we call couplers. They were put together by 

couplers—screwed together. 
5543 Q. What was their entire length ? 

A. About 25 feet—would beif they were three feet long. I 
could not say what their Jength was exactly, because [ don’t re- 
member now the number of pieces. 

Q. Who prepared this pipe for Byron Mudge? 

A. I prepared it myselfi—that is, | had charge of the shop, and I 
done most of the work myself. 

Q. What did you do to it? 

A. Well, we cut a screw on each end of the pipe. In the first 
place, I think we made the couplers. They were forged and a screw 
cut through the center. 

Q. Who was this = prepared for? 

A. Why, Mr. Mudge, of course. He was the man that ordered it. 

Q. Was Byron Mudge present during any part of the time while 
you were doing this work; and, if so, how much of the time? 

A. I could not say how much, but I should think, perhaps, one- 
quarter or one-third of the time. He was there when I was fixing 
the pipe and getting it ready. He was quite a hand to take hold 

and help. 
5544 Q. Did Byron Mudge make any statement to you as to 
how the pipe was to be used? If so, please state. 

A. He said he was going to take it into the army with him, so 
that when they camped he could put down a well and get water for 
the regiment. That was about the amount of the language. It 
might not have been worded so, but it amounted to about the same 
thing. 

Q. From his explanation did you understand that this pipe which 

ou prepared was to be driven directly into the ground without any 
oval a pipe being used outside of or around it? 

A. Driven right into the well just as it was—right into the 
ground. 

Q. How was the end of the pipe arranged for driving into the 
ground ? 
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A. There was a point put onto the bottom of the pipe, drawn down 
to a point; I don’t recollect whether it was square or round; I think 
we generally made them round, pointed right off round. 
Q. How was it connected with the pipe ? 

5545 A. It was put into the lower end of the of the pipe; I think 

we generally used to shrink them in; I don’t know for certain 
whether this was or not, but we had at the lower end of the pipe a 
pin put through and riveted in; that was the way we fastened it. 

Q. With this point pierced into the end of the pipe, how was the 
water to be admitted into the pipe? 

A. Above the point there was the hollow pipe that we have been 
speaking about, and holes drilled into the pipe from the lower end 
up, | should think, about 16, 16, or 18 inches; somewhere along 
there; from the bottom of the pipe we drilled holes once about in an 
inch about 18 inches from the bottom; I don’t recollect the exact 
distance, but I think about 18 inches. 

Q. How many holes were there, and about what was the size? 

A. The size was about.a quarter of an inch; we were not very 
particular in getting them. Sometimes the drill would get worn off, 
and perhaps the next hole would be a little larger; nothing very 

essential about the holes being the same size, but about a 
5546 quarter of an inch is what we calculated. I think there was 

about 15 in a row; we were not particular about it; we gen- 
erally took them off by guess; sometimes 15, sometimes 16, and 
sometimes 14. 

Q. How many rows were there? 

A. Well, I think there was eight, but I will not be sure. 

Q. How was the water to be drawn from the pipe? 

A. By a pump. 

Q. How was it attached to the pipe? 

A. Generally screwed or at the top. 

Q. Do I understand that the pump was to be attached directly at 
the upper end of this one-and-a-quarter inch pipe and that this pipe 
was to be the suction pipe of the pump, and at the same time to 
form the lining and bedy of the well ? 

A. Why, the pump went onto the top of the pipe; it would not 
draw without. The pipe went down into the ground to the water, 
or they could not get anv water. 

Q. When so connected is the pipe made air-tight throughout its 

entire length? 
5547 A. We desired it to be air-tight; it had to be tight in order 
to draw and not leak back. Yes; we designed it should be 
tight. 

Q. Was the point made and the holes drilled into, the pipe at 
about the same time that the remainder of the pipe was prepared ? 

A. Yes; about the same time. The job was done right along as 
fast as we could do it conveniently—the drilling and fitting the 
pipe. 

Q. Who, if you remember, other than Byron Mudge and your- 
self, was present and assisting while this pipe and point was being 
prepared ? 
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A. I cannot tell you exactly who was there; we had some help in 
the shop. Mr. Gourley was about there; whether he worked in the 
shop at that time or not I don’t know; [ don’t think he did; but 
he had been years before at work in that same shop, and he was in 
frequently and did little jobs for himself and some of the neighbors. 

Q. Was there or was there not any larger pipe made for Byron 

Mudge at or about that same time, in the Freer shop, of tin, 
5548 galvanized iron, or zine, to be taken into the army with the 
pipe that you have testified to being prepared ? 

A. No other pipe that I know of, only that size, or no tin pipe 
that I know of, or galvanized pipe. 

Q. Would you or not, in your position as foreman, have known 
if there had been such pipe prepared In the Freer shop for that pur- 
pose ? 

A. I should have been pretty apt to have known it, because I was 
there all the time almost in the working hours. 

Q. Did or did not Mr. Mudge, at any time while there with you, 
ever speak to you about having any such tin, galvanized iron, or 
sheet-iron pipe prepared to take in the army with this one-and-one- 
fourth inch pipe? 

A. Not to my knowledge, he did not. 

Q. Was this pipe packed for transportation ; and, if so, how, and 
in what way, and what was it packed in? 

A. Oh, I don’t know how it was packed or when it was packed ; 
nothing about the packing part; that was done out of the shop, I 

suppose ; it was not done there to my knowledge. 
DAY Q. Give the date when this was done, as near as you can. 
A. It was in 1861, Lam pretty sure, at the time the army 
was there camped. 

Q. Can you give the time, in the vear 1861; about what time? 

A. I think it was in the fall of the vear; cold weather, I believe; 
I am pretty sure it was. 

Q. Was there any lead pipe prepared to be used or any to be used 
inside the one-and-one-quarter inch pipe that you prepared ? 

A. No; not as | know of. 

Q. Was the one-and-one-quarter inch pipe of plain iron or was it 
galvanized ? 

A. A plain iron. 

Z. SMITH. 


Cross-examined by Mr. Stuart: 


Q. When did you leave Cortland ? 
A. 8 years ago next March; 7 years ago last March. 
Q. Have you ever given any testimony in suits involving the 
validity of this patent before ? 
A. No. Yes; I wasecalled on once before by Mr. Mudge’s brother- 
in-law. I could not think of his name just now. 
Q. Sugget? 
5550 A. No, sir; he was another man. 
Q. Then you have given your testimony before? 
A. Yes, sir. 
256—16 
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Q. In regard to this matter of construct- a well ? 

Ans. Yes, sir. 

Q. Where did you give your testimony ? 

A. I could not tell you what year; that was in Cortland, I know, 
before Mr. Charles Foster. 

Q. Did you testify in regard to the construction of this pipe then 
and point then ? 

A. I believe the question came up then was about the hole being 
drilled in the pipe; I think that was about the question they asked 
me. 

Q. Did you then give a statement of how this pipe was con- 
structed ? 

A. Oh, I don’t know as I did, for everybody knew. 

Q. Who procured your attendance here—who had you talked 
with about it? 

A. Coming here? 

Q. Yes; anybody in Fowlerville or Howell? 

A. No, sir. , 

Q. Who have you talked with about this matter recently before 
you came here to-day ? 

A. Not anybody in particular, as I know of. 
5551 Q. Anybody in general ? 

A. Nothing more than I have said a good many times, that 
I made the first pipe I believe that was ever made in the United 
States for putting down in the ground; and I think so now. 

Q. At the time that you had these conversations with Mr. Mudge 
was it not a fact that you understood that his well was first to be 
bored and then the pipe put down into the hole? 

Ans. No, sir. 

Q. No such understanding as that at all ? 

A. No, sir; there was not any. 

Q. Was the point that you made to that pipe round or sharp ? 

A. Well, it drawed down to a point. 

Q. Then it was sharp and not round ? 

A. It was sharp; it might have drawed down four square and 
then be sharp. 

Q. I want to know just how it was. 

A. I cannot tell you exactly. 

Q. Then you cannot tell what kind of a point was made? 

A. No, sir; I cannot tell precisely just how the point was made, 

whether round or square. 
5552 Q. What did you drill these holes in the pipe with? Did 
you drill them or punch them ? 

A. Drilled them all. 

Q. Wasn’t there a swelling made on that pipe above the point— 
a ball on the pipe or enlargement? 

A. No, sir. 

Q. There was not anything of that kind made at all ? 

Ans. No, sir. 

@. There was 8 rows of holes, was there ? 
A. I think there was. We generally put in 8 rows, I believe. 
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Q. You generally put in. You never had made any before this, 
had you? 

A. Why, yes; hundreds of them I was going to say. 

Q. Before you made this for Mr. Mudge? 

A. Yes, sir. Drilled, I don’t know, but 100 of them. 

Q. Who for? 

A. Drilled for Sugget and for Mudge. ‘This was merely a thing 
after it got in use and we found out it would work. 

Q. I thought you were testifying in regard to the first one that 
was ever made? 

A. No, sir. 
5553 Q. This was not the first one? 
A. No, sir. 

Q. How long before this had you manufactured them ? 

A. I could not say; some two years, perhaps. 

Q. Two years before this? 

A. I should think so. Mr. Mudge experimented on them some 
time, and they had a good deal to say about Mudge’s driving a bar 
of iron in the ground to get water, and laughed at him about it, and 
thought it was all stuff. 

Q. Then Mudge had before this used a bar of iron to drive into 
the ground and then put in the pipe? 

A. No, sir; not that I ever knew of. 

Q. When they spoke about his driving a bar of iron into the 
ground they meant)the pipe, did they ? 

A. Yes, sir; they thought it was iron. 

Q. Were these pipes in general use? Was there a good many of 
them in use around Cortland then from 1859 to 1861? 

A. Yes; some, but not as many as there is now. 

Q. But there was a good many of them in use from 1859 to 

1861? 
5504 A. Yes, sir; they had one on the fair ground. 
Q. Mr. Smith, you had seen pumps connected with wells 
before that a good many years? 

A. Yes, sir; I made 3,000 of them myself—that is, made in my 
shop. 

Q. Was there anything different in the connection of these pumps 
to be connected with the pipes and the connection of any other suc- 
tion pump—they were all air-tight ? 

A. Oh, yes; they had to be in order to draw and have it stay out. 
You can draw with a little air-hole, but you put a hole in as big as 
a pin and it will run back. 

Q. So there was nothing different from the application of this 
pump to the pipe than there was from the application to any other 
pump? 

Ans. No, sir. 

Q. All the difference was it had to be air-tight? 

Ans. Yes, sir. 

Q. I mean the application of the pump to the well. 

A. I think there was some had brass tubing that we used to 
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solder on, but not but a very few of them, because they would run 
but a year or two and come off. 
5990 Q. Any pump has got to be air-tight in order to pump? 
A. Yes; in order to work well. 

Q. Mr. Smith, if you had made these pipes, numbers of them, for 
a couple of years previous to this you would have begun the manu- 
facture of these pipes about 1859? 

A. I should think likely about that time; I could not say; it isa 
good while ago. 

Q. Now, between 1859 and 1861 about how many of these pumps 
did you make? 

A. I could not tell you. 

(. Three or four hundred ? 

A. Oh, no; not a quarter of that. 

@. One hundred ? 

Ans. No. 

Q. 75? 

A. I should think perhaps I might have made 25, and maybe 
more; I don’t know; I could not say; I know we made quite a 
number of them; how many I could not say nothing about it, 

Q. Who did you make the first one for—for Mr. Mudge? 

A. Yes,sir; drilled a pipe; we didn’t make the pump; the pumps 
were what we called the Seneca Falls pump that we generally used 
there. 

Z. SMITH. 
9006 Redirect examination by Mr. FRANKLIN : 

Q. You say you made pipe for Mr. Mudge before the pipe was 
prepared that you testified to” 

A. That went into the army? 

Q. Yes. 

Ans. Yes, sir; before that. 

Q. How long before had you prepared the first one for him? 

Ans. How long before I made this pump to go into the army that 


I made the pumps for him? 
Q. Yes. 
A. Oh, I don’t know how long; it might have been a year and it 


might have been more; | guess, perhaps, it was more than a year ; 
muybe two; I know it was some time that they were experimenting 
on this pipe there—drilling and driving. 

Q. Were the ones you prepared to be used in open wells or cis- 
terns—that you prepared for him before that time? 

A. They were the same pipe to be drove; they did put them into 
open ones—the same pipe—driving them down part way, and the 
wells got dry in the summer and they put these in and drove them 
down. 

Q. Have you any means of fixing the date when you made 
5557 ~=«tthe first one for Mr. Mudge” 

A. No, sir; I didn’t keep the books; the books were kept 
in the store or office, and all I had to do was to keep account In the 
shop and take it in and they drew it off. 


a TT Te ie timate il lg tii > 
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Q. How do you know in 1859 you made these instead of 1861 ? 

A. I don’t know by any particular date; only it was my opinion 
that it was about a year or year and a half or two vears before this 
went into the army that we made the pipes there; we never made 
any pumps that I know of. 


Mr. STuarRrT: 


Q. Did you ever make any of these pipes at the shop there for 
Col. Green ? 

A. Not that I know of. 

Q. How were these couple-s when completed left on the outside 
surface, whether they were square or beveled ? 

A. The couplers were, I think, about 6 inches along; they were 
forged at a blacksmith’s shop, and then we bored them out to make 
them true, and tapped them through and put them onto the man- 

drill and turned them off smooth—turned them down to 
5008 taper each way to the edge,so that it would set to the pipe 
and not leave a shoulder, ‘and then it drove smoother by 


turning. . 
Z. SMITH. 


The witness, Zachariah Smith, on hearing his deposition read 
over to him “as apy ATS above, stated that he desired to make the 
following correction : 

That im his answer to the second question on page 12 of this dep- 
osition, which reads, “ How long before this had you manufactured 
them” he answered and said, “I could not say; some two vears, 
wyse. od the words “two years” should read “six months;” that 
1@ makes such correction after reflecting upon the matter and fully 
satisfving himself that he was wrong in the time given in the answer 


first given. 
Z. SMITH. 


55909 MartTIn S. JAMEs, a witness produced on the part of the 
plaintiffs, being first duly sworn, deposes and says: 


My name is Martin S. James; I reside in Minneapolis, Minn.; am 
40 years old; I have been agent for the American driven well for 
the State of Minnesota for the last 5 years; | know the complain- 
ants; am the James mentioned as one of them; do not know de- 
fendant. 

Q. State whether at any time you went to Milwaukee, Wis., to 
investigate and ascertain whether or not certain persons mentioned 

in the testimony ofone Allen Gates, a witness on the part of de- 
5560 fendants and who testified on their behalf in this cause, had 

ever lived at or near the Cold Spring race-course mentioned 
by said Gates; and, if so, when they resided there and where they 
resided, and as to whether the statements of the said Gates in relation 
to the residences of said witnesses were true or not. 

A. I did. 
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Q. State what you did in relation thereto, what efforts you made 
to find said witnesses at the time when you so went; give particu- 
lars, and what, if any, of the witnesses mentioned by said Gates 
you found or heard of. 

A. I went to Milwaukee about Sept. 12, 1881; I tried to find a 
man named Asher Moore, who was spoken of by the said Gates as 
having performed some blacksmith work on the pipe and point and 
who lived on the Lisbon plank road, about 8 miles from Milwaukee, 
ata place called Garfield’s Corners; I could find no trace of this Moore 

or any one who had ever known him, nor could I find any 
5561 citizen in Milwaukee among those I talked with who ever 

knew or heard of Garfield’s Corners. I talked with men who 
claimed to have lived on the Lisbon plank road, and men who had 
been thoroughly familiar with it for vears, and during 1859 and be- 
fore and since, but none of them knew of the said Moore or ever heard 
or knew ofa place called Gartield’s Corners on the Lisbon plank road. 
A party named John Ash—spelled Ash in the testimony of Allen 
Gates—I found, and his testimony was taken. His name is spelled 
Esch. I know John H. Elward, whose testimony was taken on be- 
half of the defendants in this cause at Stillwater, Minn. 

Q. Were you present during the examination of Mr. Elward? 

A. I was. 

Q. The whole of it? 

A. I was. 

5562 Q. Did you ever go to Marseilles, Ill., and vicinity to find 

out, ascertain, or investigate whether or not certain persons 
mentioned by said Elward in his testimony as being persons 
with or for whom said Elward-worked or persons whom said 
Elward employed during the year 1859 & 1860, short-y previous to 
the war of the rebellion, in the construction of ditches or drains, as 
stated by said Elward, were ever so employed by said Elward, or 
whether they ever worked with said Elward, or whether said Elward 
ever worked for them, as stated by said,Elward in his testimony, and 
as to where said persons lived during said years 1859 & 1860 and 
immediately preceding the war of the rebellion, and where they re- 
sided at the time you so went, and when you so went, if at all? 

A. I did, about the 15th Sept., 1881. 

Q. Did you then and there make the investigations and en- 
quiries referred to in the last interrogatory, and what was your 
object in going there, and what was the result of your observations ? 

Give particulars. 
5063 A. I did. I went there for the purpose of finding the par- 

ties referred to in said Elward’s testimony. A party named 
Albert Hubbard, whom Elward thought was dead, I found employed 
in a lumber yard, whose deposition was taken. A party referred to as 
son-in-law of Alvin Dow I found to be one Wilson Rhines, whose 
deposition was taken. A party referred to by Elward as having 
worked for him who came from Dowagiac, Mich., I found to be one 
Samuel Stahl; [ made numerous inquiries, but could get no trace 
of him since the war; I wrote to Dowagiac, Mich., but could get no 
trace of this Samuel Stah!; numerous parties in Marseilles remem- 
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bered this Stahl, but none of them knew anything of him since he 
went into the war. These were all the parties referred to by Elward 
as working for him. I found A. D. Butterfield, whose testimony 
was taken. A Mr. Bagley, of whom Elward spoke of as doing work 
for, was William Bagwell, and men employed by Elward 
0064 testified regarding the work done on his farm. Beach Fel- 
lows and a Mr. Waterman, spoken of by Elward, had moved 
away. Fellows had moved to Ottawa, Ill.; the other one I could not 
find where he had went to. A party named Holderman, I was told, 
was insane. A party named Ebenezer Neff | was informed was 
dead. There was one party I did not see, named Way, owing to 
the terrible condition of the roads and the distance he lived from 
Marseilles. I also found that a party named H.C. Horine, who had 
been engaged in making drains and ditches in that locality and for 
whom Elward had worked previously to what Elward testifies him- 
self, was then residing in that county, but was now_living at Bloom- 
ington, Ill. Upon inquiry at Bloomington I found that he was 
temporarily in Colorado. I went to Bleomington to find the said 
Horin. I understand his deposition is to be taken. My object in 
going to Marseilles was not only to look up these men, but to take 
their depositions if necessary or advisable and to look up tes- 
timony bearing upon the testimony of the said Elward. 
- 5065 Depositions of P. A. Butterfieldand Elias Trumbo, who were 
not mentioned in Elward’s testimony, were taken. I 
made numerous inquiries of old citizens in Marseilles and vicinity 
to find any trace of wells such as were’ testified to by said Elward as 
having been made while making ditches or drains, but could find 
no trace of anything of the kind or of any person who had any 
knowledge of any well or wells having been made by the said EI- 
ward, as testified to by him. . (Here the testimony was read to wit- 
ness.) After hearing the testimony read I desire to state that I 
could not learn that there had ever been a place known as or called 
Garfield’s Corners anywhere in the vicinity of Milwaukee. I also 
desire to state that I made efforts to find some party or parties who 
knew or saw the pipe sticking up out of the ground on the Cold 
Spring race-course, near Milwaukee, as testified to by the said Allen 
Gates, but could not find any one who ever saw anything of the 
kind. The depositions of some witnesses who had lived on the 
Cold Spring race-course was taken. 


5566 Cross-examination: 


Q. How long have you lived in Minneapolis ? 

A. A little over five years. 

Q. Where did you live previous to that time? 

A. At St. Paul. 

Q. How long in St. Paul? 

A. From the fall of 1869. 

Q. What was your business while in St. Paul? 
A. Insurance—life. 

Q. Any other business; if so, what? State fully. 
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A. No; excepting I was engaged in the insurance business as 
State agent of the St. Louis Mutual Life and the Alliance Mutual 
until some time in the spring of 1876. I then sold out the stock of 
R. O. Strong & Co., who had failed in the carpet business. I then 
went East and remained until I went to Minneapolis, in the fall or 
near the fall. 

Q. Have you above stated fully all the business in which you 
were engaged in St. Paul? 

A. All that I remember of. 

Q. Where did you live before you came to St. Paul? 

A. Chicago, Illinois. 

Q. How long? 

5567 A. From the spring of 1866. 

Q. What was your business there? State it fully. 

A. I was first engaged in a subscription-book and engraving 
business with W. J. Holland & Co., of Springfield, Mass., in the fall 
of 1867. I was engaged as a travelling salesman—tirst with the 
Elastic Sponge Co., then with the Chicago Wood Hangings Co. ; 
then I was engaged for a short time in selling a corn-husker in IIli- 
nois. That was all I remember until [ came to Minnesota in the 
insurance business. 

Q. Where did you live before you came to Chicago? 

A. Amherst, Mass. 

Q. You say you were State agent of the St. Louis Life Ins. Co. in 
St. Paul. 

A. I was. 

Q. Is that company still in existence? 

A. It is not. 

Q. Did it not beat its policy holders generally out of their poli- 

cies ? 
5568 A. I don’t know that it did; its risks were reinsured ; 
what the ultimate results were I don’t know. 

Q. Do you swear positively that its risks were reinsured; and, 
if so, with what company or companies ? 

Witness says, under the advice of counsel, I decline to answer. 

Q. In case of death of policy holders did that Co. pay any 
5569 of its policies by you issued? 

Q. As to the Alliance Mutual Insurance Company for which 
you say you were State agent; is that still in existence; and, if not, 
did it pay its risks? 

5570 Cross-examination closed. 


MARTIN S. JAMES. 


55703 | Endorsed:| United States circuit court, district of Min- 

nesota. Wm. D. Andrews et al. vs. Royal D.Cone. Deposi- 
tions of witness on behalf of plaintiffs taken before H. E. Mann, 
master and examiner in chancery. Fees, $8.00. M.S. James. Filed 
Jan’y 12,82. H. E. Mann, clerk. 
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5971 H. C. Horine on Elward Well. 
United States Circuit Court, District of Minnesota. In Equity. 


Witiiam D. Anprews, Georcs H. AnprRews, Netson W. GREEN, 
and MARTIN 8S. JAMES 


vs. 
Roya. D. Cone. 


Interrogatories to be propounded to A. C. Hortneg, a witness on the 
part of the complainants herein : 


1. What is your name, age, residence, and occupation ? 

2. Did you or not ever reside or do business in La Salle county, 
I}linois? 

3. In what town or towns in that county did you transact business, 
and what was the business ? 

4. During what year or years were you engaged in running a 
ditching machine in that county and making mole drains? 

5. Please give the names of any or all the parties for whom you 
did ditching or made drains during the years 1858, ’59, & ’60, and in 

what towns they resided as far as you are able? 
5572 6. Did you or not own the ditching machine you used? 
7. Were any other person or persons interested with you in 
its ownership ; and, if there was, please give the name or names? 

8. Did you yourself work the machine or superintend its working? 

9. How many men were required to work the machine? 

10. Was or was not the inachine patented; and, if so, who was the 
patentee ? 

11. Who built the machine, where was it built, and when? 

12. How long did you use it? 

13. Who owned or used it after you? | 

14. What and how much team did you employ in working the 
machine? u | 

15. Will you please name some of the persons who were employed 
in working the machine during the years 1858 & 1859? 

16. What was John H. Edward’s position in the business during 
those years ? 

17. Did he or not own any portion of the machine, or was he in- 
terested in the profits of the business ? 

18. Had you or not any knowledge of Edward being subsequently 

engaged in the ditching business after leaving you? 
5573 19. Do you know whether or not he invented, built, and 
patented a mole ditching machine after leaving you ? 

20. Do you know when and where he used such machine or who 
for and whether other parties were interested with him ; and, if so, 
who they were? Please state fully. 

21. Do you know where John H. Edward now resides and if he 
is the inventor of the Elward harvester? If you do, please state. 

22. What was the nature of the ground where these mole drains 
were made as to being wet or dry, high or low? 

257—16 
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23. Where and how did you usually procure water for drinking 
purposes for your men and teams? 

24. Did or did not J. H. Elward have any control of the proceeds 
earned by the ditching machine while le was with you? 

25. Do you know whether or not John H. Elward worked for or 
with other parties in La Salle Co., Ill., at the ditching business, mak- 
ing mole drains during the years 1858 ur 1859? 

26. When and where did you first become acquainted with said 
Elward, how long did your acquaintance continue, and when did 


you last see him? 
ROGERS & ROGERS, 


Complainants’ Solicitors. 


5074 To the first interrogatory the witness deposes & says: My 
name is H.C. Horine; age,51 years; residence, Bloomington, 
Ill.; occupation, miner. 

To the second interrogatory: I did have business there. 

To the third interrogatory: In the northeast part of the county ; 
I cannot name the towns; business, underground or mole ditching. 

To the fourth interrogatory: During 1858 and 1859. 

To the fifth interrogatory: I can name but few—Calvin Barnes, 
Andrew Barnes, Benoni Hall, Lorenzo Aldrich, Stephen Aldrich, 
Mr. Butterfield, Mr. Shaffer; there were many others, but I cannot 
remember their names. They all lived in La Salle county, but I 
cannot give the towns. 

To the sixth interrogatory: I did. 

To the seventh interrogatory: No other person was interested. 

To the eighth interrogatory: I worked it part of the time 
5575 myself and superintended its working the balance of the 
time. 

To the ninth interrogatory : Two & sometimes three. 

To the tenth interrogatory: It was patented; Ezra Marquis was 
the patentee. 

To the eleventh interrogatory : Ezra Marquis built it in 1858; do 
not know where. 

To the twelfth interrogatory: I used it about three years to the 
best of my recollection; used it last in 1860. 

To the thirteenth interrogatory : I do not remember. 

‘To the fourteenth interrogatory : Usually two yoke of oxen. 

To the 15th interrogatory : J. P. Hubbard and John Elward. 

To the 16th interrogatory: Principally driving the team. 

To the 17th interrogatory : He did not own any interest in the 
machine or have any interest in the profits of the business. 

To the 18th interrogatory: I had no knowledge of it. 
5576 To the nineteenth interrogatory : I do not know. 

To the twentieth interrogatory: I know nothing at all 
about it. 

To the twenty-first interrogatory : I do not know where he resides, 
neither do I know whether he is the inventor of the Elward har- 
vester. 

To the twenty-second interrogatory : Wet and low. 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 2051 


To the twenty-third interrogatory: Usually by making under- 
ground ditches with the machine, which formed a living spring of 
water at the mouth of each ditch. 

To the twenty-fourth interrogatory : He did not. 

To the the twenty-fifth interrogatory : I do not know. 

To the twenty-sixth interrogatory : I first became acquainted with 
him at Marseilles, La Salle county, Ill.,in 1859. Acquaintance con- 
tinued about one year. Have not seen him since 1859, to the best 


of my recollection. 
H. C. HORINE. 


Subscribed and sworn to before me this 14th day of January, 1882. 
FAREN ENGLAND, 


Commissioner. 


[Endorsed:] U. S. cireuit court, Minnesota. William D. An- 
drews et at. vs. Royal D. Cone. Deposition of H.C. Horine. Copy. 


0077 ALBERT 8S. Roto, being called for the defendant and cau- 

tioned and sworn to tell the truth, the whole truth, and 
nothing but the truth in the above-entitled cause, deposes and says 
as follows: 


5078 Q. 1. State your name, age, residence, and occupation ? 

A. My name is Albert 8S. Rollo; aged nearly forty-four 
years ; residence, Wilmington, Delaware, and I am a mechanic by 
occupation. 

Q. 2. Did you formerly reside in Cortland village, Cortiand Co., 
). a A 

A. I did. 

Q. 3. Did you reside there in the year 1861 ? 

A. | did. 

Q. 4. Do you remember of the 76th Regiment of N. Y. Vols. being 
encamped on the Cortland county agricultural fair grounds in Cort- 
land village in the year 1861? 

A. I do. 

Q. 5. Do you remember of being present at the construction of a 
well made by means of tubes on that fair ground? 

A. I do. 

Q. 6. Was that well made there while the regiment was encamped 
upon the ground ? 

A. It was. 

Q. 7. Whom, if anybody, did you assist in the making of that 
well? 

A. Byron Mudge. 

5579 Q. 8. What was your business at that time? 

A. I was employed in the firkin factory. 

Q. 9. Will you please give a description of the touls that were 
employed in the making of that well; simply naming them ? 

A. The tools consisted of a tall frame, with a pulley attached at the 
top, an iron rod or bar, a lever, iron tongs, cal a pump. 

. 10. Please describe how the former was made? 


2052 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


A. I think, as I remember right, there were three timbers, per- 
haps twelve feet long, running up toa point at the top, with a pulley 
attached to the top. 

Q. 11. How was the iron rod made? 

A. It was made pointed or sharpened at the bottom, and swelled 
out towards the point. 

Q. 12. Was it made in sections? 

A. It was. 

Q. 13. How were the sections fastened together? 

A. If I remember correctly they were fastened by a coupling going 

onto the end of each section ; there was a slot through the 
5580 coupling and the bar, and a key was put through the slot. 
Q. 14. What kind of a pump was it? 

A. The pump that was used as a tool was a tin pump, called a 
boat pump. 

Q. 15. How did you use the rod ? 

A. It was used by attaching a rope to the end of the rod, which 
rope ran over a pulley at the top of the frame. While one man 
pulled the rope down another held the rod, and thus worked the 
rod up and down by one pulling the rope and the other working 
the rod down with his hands. 

Q. 16. How was the lever made ? 

A. It was an iron bar three or four feet long. The lever was 
attached to the bar for the purpose of assisting in working the bar 
down by means of turning it around and lifting it up and down. 

@. 17. How was the lever fastened to the rod ? 

A. It was attached by a coupling or cap that would screw around 
the rod in two sections. 

Q. 18. What was the first operation or act that was done in 
5581 making this well after you had got the frame up and ready 
to commence operations ? 

A. It was by making a hole in the ground—by working this rod 
up and down. 


Proceedings adjourned until 1.15 o’clock p. m. 


1.15 O'CLOCK P. M. 
Convened pursuant to adjournment. 
.Complainants appear as before, by George L. Waters, Esq. 
Defendant appears by John W. Suggett, Esq. 


Examination of Atpert S. Rotio resumed: 


Q. 19. What kind of tubing did you use? 
A. Tubing made of zine. 
Q. 20. How was this tubing made ? 
A. It was made and put together in sections like stovepipe. 
Q. 21. What was the length of a section, or about what was its 
length ? 
5582 A. I could not say as to the exact length; I think that 
zinc comes in sheets and the sections were made the whole 
width of a sheet, perhaps two feet or more. 
Q. 22. What was about the diameter of the tubing ? 
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A. As near as I can remember it was about two inches, not less 
than two inches nor more than three—perhaps two inches and a 
half or thereabouts. 

Q. 25. How was this zine pipe used ? 

A. It was used for the purpose of a curbing to the well. 

Q. 24. What was the method pursued in getting it down? 

A. After the rod had been worked down sufficiently to admit this 
tubing then one section was put into the hole; then the rod was 
worked inside of this tubing, and then as the rod went down drill- 
this hole the pipe was worked down with it. 

Q. 25. Did you add new sections of the tubing as the hole was 
made deeper by the rod ? 


A. I did. 
5583 Q. 26. And did you continue this operation until you had 
got the tubing down into the water? 
A. I did. 


Q. 27. How was the lower section of the zinc tubing prepared ? 

A. It was prepared by slots being cut or punched to the distance 
of at least a foot or more from the bottom. 

Q. 28. What was the object of those slots? 

A. For the purpose of admitting a free flow of water and air from 
the outside into this tubing. 

Q. 29. How did you use the rod inside of the zine pipe? 

A. It was used by working it up and down, the lever being fast- 
ened to it to keep it free and easy by working it around. 

Q. 30. How did you force the sheet iron or zine pipe down with 
the rod? 

A. It was worked down with the hand, sometimes a stick was 
placed across the top to crowd it down, and if it did not go down 
easy it was thumped down with a hammer. 

Q. 31. After you had got the zine tubing down and had 
5584 withdrawn the bar, what was then done? 

A. After it was worked down into the water sufficiently the 
bar was withdrawn and this tin pump was inserted in the tubing and 
primed with water and the men commenced pumping with it in 
order to help clean out the loose dirt and mud. 

Q. 32. After the boat pump had been used to clean it out, as you 
have testified, and withdvenila how was the water permanently ob- 
tained from the well ? 

A. Obtained by inserting a lead pipe which was attached to an 
iron pump, which we called a pitcher- spout pump at that time. 

Q. 33. Did the lead pipe go any deeper than the zine pipe ? 

A. It went the same depth. That was the intention. It went the 
same depth, as far as we could ascertain. 

Q. 34. After you had got the zine pipe down was there a measure- 
ment made to see what length of lead pipe you would want, adding 

to it the distance it would stand up above the zine pipe ? 
55895 A. There was. 

Q. 35. What was the size of the lead pipe? 

A. I could not say as to that. It was the same size used in 
cisterns—common size. I have no recollection what the exact size 
was. 
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Q. 36. Was it considerably smaller than the zine pipe? 

A. Yes, sir; it was a good deal smaller than that. 

Q. 37. After it was inserted in the zine pipe was there a ring of 
space between the two pipes extending from the surface down to and 
into the water? 

A. There was. 

Q. 38. What makes you sure that the zinc pipe went down as far 
as the lead pipe? Give your reasons. 


5586 Q. 39. Did the zine tubing go down as far as the lead pipe?» 
If yea, give your reasons for this answer. 

A. It did. My reasons are that we used a line or plummet to 
ascertain the depth of the water, and by that course we got the 
measurement of the tubing also. 

Q. 40. Did you see one section after another of this zine tubing 
put on and forced down until you had got it deep enough into 

water? 
587 A. I did. 
Q. 41. When you made the measurement with the plum- 
met to ascertain the depth that it would descend from the top of the 
zine tubing down into the ground, did you compare it or was 
5588 it compared with the amount of the zinc tubing used—that 1s, 
the aggregate length of the sections of the zinc tubing used ; 
and, if so, how did they compare? 4. 
A. I do not remember as to that, whether 


(Witness here asks defendant’s counsel to explain his question.) 


Q. 42. I will. I mean the distance from the top of the zine tube, 
after it was inserted in the ground and the bar withdrawn, to the 
place where the plummet stopped when it was lowered into the hole. 
I desire that distance compared with the total length of the zinc 
tubing put into the ground. 
0089 A. I cannot recollect that it was, but it is my opinion that | 
it was. 
Q. 48. What was the character of the soil there? 
A. It was a loose, gravelly soil. 
Q. 44. How was it as regards being free from stone? 
AA. Very free from stone, as near as I can remember; nothing to ? 
speak of to hinder work. 
Q. 45. Did you meet with any obstructions in getting the zinc 
pipe down ? 
A. I think not; no serious obstruction. 
Q. 46. Was it a comparatively easy or a dithicult process to get 
this zinc tubing down ? . 
A. My recollections are that it was comparatively easy. 


Proceedings adjourned until 7 o’clock p. m. 


4 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 9055 


7 O'CLOCK P. M. 
5590 Convened pursuant to adjournment. 


Complainants appear as before, by George L. Waters, Esq.; de- 
fendant appears by John W. Suggett, Esq. 


Examination of ALBert S. RoLtto resumed: 


Q. 47. Was the space between the zine pipe and the lead pipe 
filled with any packing of any kind? 

A. It was not. 

Q. 48. Could the air pass freely down from the surface and to the 
water in the space between the two pipes ? 

A. It could. 

Q. 49. How many lengths or sections of the zine tubing do you 
remember were put together and inserted in the ground in that 
well? 

A. According to my recollection there was somewheres from 
eight to nine—eight or nine, according to my best recollection. 

Q. 50. Do you remember about how much water there was in the 

zine tubing after it was put down? 
5091 A. I think four or five feet. 


Cross-examination: 


C. Q. 51. How long have you resided at Wilmington, Delaware? 
A. About one year. 
C. Q. 52. When did you remove from Cortland ? 
A. In the spring of 1864. 

C. Q. 58. Did you come to Cortland at the present time for the 
purpose of being sworn as a witness? 

A. I did. 

C. Q. 54. When were you subpcenaed ? 

A. I received notice Tuesday morning of this week, I think. 

C. Q. 55. From whom ? 

A. Wilson and Gale. 

C. Q. 56. Are they defendant’s solicitors, as you understand ? 

A. That is as I understand it. 

©. Q. 57. Had you previously been in correspondence with them 

as to what you would testify to? 
5592 A. I have not had any correspondence except a notice to 
come and testify as to the early history of this well. 

C. Q. 58. What, if anything, were you paid for coming? 

A. Simply my expenses. 

C. Q. 59. Have you ever been sworn before as to the matters you 
have here testified to? 

A. I have. 

C. Q. 60. When? 

A. It is gone from my mind just now; it was in the year 1864 or 
1865, I am not positive which. 

C. Q. 61. In what case or cases ? 

A. In the case between Byron Mudge, James Suggett, and Nelson 


> 


W. Green. 
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C. Q. 62. Have you recently read or heard read the testimony 
given by you on that occasion or any part thereof ? 

A. I have read it. 

C. Q. 68. When? 
5593 A. Within three or four days. 
C. Q. 64. Where ? 

A. On the cars, on my journey here. 
C. Q. 65. Who furnished it to you ? 
A. It was sent to me by mail. 
C. Q. 66. By whom ? 
A. By Ebenezer Mudge, of Cortland. 
C, Q. 67. Was it in manuscript? 
A. It was. 
C. Q. 68. In whose writing ? 
A. I do not know. 
C. Q. 69. How came he to send it to you? 
A. He sent it to me to read and look over. 
C. Q. 70. At whose request ? 
A. I do not know. 
C.Q. 71. Did it come to you without your request or without 

your previous knowledge that it was to be sent? 


- 


Do94 A. It did; I knew nothing about it until I received it. 
C. Q. 72. Will you produce it? 
A. I will if I am obliged to. . 
©. Q. 73. You are not obliged to; I merely request it. Will you 


comply with the request? 

A. Yes, sir; it is in my valise and I will bring it in the morning. 

C. Q. 74. You say on your direct examination that at the time 
the well was put down on the fair ground you were at work in the 
firkin factory. Please state what firkin factory. 

A. Mr. Byron Mudge’s. 

C..Q. 75. Were you then an employee of Byron Mudge? 

A. I was. 

C, Q. 76. Are you a relative of Byron Mudge, either by consan- 
guinity or affinity? 

A. I am his brother-in-law. 

C. Q. 77. At the time of the putting down of the fair-ground well 

what were your duties under his employment ? 
5595 A. The same as any employee. 
C. Q. 78. I mean by the last question did you have a par- 
ticular line of work to do, or otherwise? 

A. No particular line. 

C. Q. 79. You have stated that you are a mechanic. Did you, 
while in Byron Mudge’s employ, work at mechanical business, or 
did you do all kinds of work required by him? 

A. I done both. 

C. Q. 80. Where were you employod most of the time? 

A. The most of my time in Mudge’s firkin shop? 

C. Q. 81. How far was that from the fair ground ? 

A. Two miles, I shonld judge, or more. 
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C. Q. 82. At whose suggestion did you leave your work at the 
firkin factory and go to the fair ground to aid in sinking the well? 

A. I do not remember now, but I should suppose it would be at 
the suggestion of Byron Mudge. 

C. Q. 83. Have you any memoranda from which you can fix the 

exact date of the putting down of this well? 
5596 A. I have not. 
C. Q. 84. Can you tell what year it was? 

A. I think it was in the year 1861. 

C. Q. 85. What season of the year? 

A. I think it was in September. 

C. Q. 86. How long did it take to make this well ? 

A. I do not recollect as to that. 

C. Q. 87. Was it more than one day? 

A. I think not; 

C. Q. 88. Did it take all day ? 

A. I think it used up the day. 

C. Q. 89. Please locate the well. 

A. I could not loeate it. I think it was in the southern part of 
the fair ground, and back from the entrance; I do not know how 
far. 

C. Q. 90. Was it within a building ? 

A. I think it was inside the cook-house. 

C. Q. 91. Was it within the lines of the camp of the 76th regi- 
ment? | 

A. I could not gay as to that. 

C. Q. 92. Were the soldiers of the regiment, or some of them, at 
the well at the time it was put down? 

A. I think they were around there some; I do not think 
5597 they took any particular interest at that time in what was 
going on. 
’. Q. 98. Who was the commandant of that regiment at that time? 
A. Colonel Nelson W. Green, I think. 
C. Q. 94. What connection, if any, did Byron Mudge have with 
that regiment at that time? 

A. I do not recollect that he had any particular connection at 
that time. 

C. Q. 95. Do you testify that he did not have any? 

A. I do not recollect that he did. 

C. Q. 96. Do you recollect whether he did or not? 

A. I think he had no official position at that time. 

C. Q. 97. Did he have any unofficial position in the regiment at 
that time? 

A. I think not. 

C. Q. 98. Did he wear the uniform of an officer? 

A. I think he did not at that time. 
5598 C. Q. 99. Was he then known by the title of Lieutenant 
Mudge? 

A. I do not remember that he was. 

C. Q. 100. Do you remember whether he was or not? 

A. I do not. 

258—16 
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C. Q. 101. How long had the regiment been there encamped when 


the well was put down ? 

A. I cannot remember. 

C. Q. 102. Are many of the minor details of the transaction in- 
distinct in your mind after the lapse of so many years since their 
occurrence? I mean the transaction of putting down the well. 

A. Some of them are indistinct. 

CU. Q. 103. What persons aided in constructing this fair-ground 
well? 

A. I do not think any one did, except myself and Abram Mudge, 
who assisted some. 

C. Q. 104. Did not Byron Mudge? 

A. He did. 

C. Q. 105. Will you testify positively that no one else worked in 

constructing this well? 
5099 A. I could not say positively. 
C. Q. 106. Were you there all the time it was being con- 
structed ? 

A. I was not. 

C. Q. 107. How much of the time were you away? 

A. I could not say as to that. 

C. Q. 108. Can you not give any idea? 

A. I could not. 

C. Q. 109. Were vou away all the time? 

A, No, sir. 

©. Q. 110. How much of the time were you there ? 

A. I could not tell. 

C. Q. 111, Cannot you give any idea of the time you were there 
at work at the well? 

A. My recollection would be that I was there more than half the 
time. 1 was off and on two or three times. 

C. Q. 112. Where were you when you were “ off?” 

A. I think I was here at my house in the village. 

C. Q. 113. You do not pretend to know, do you, who worked at 
the well in your absence ? 

A. No, sir; I do not. 


5600 Proceedings adjourned until Saturday, November 20th, 
1880, at 9 o'clock a. m., at this place. 


SATURDAY, November 20th, 1880—9 o’clock a. m. 
Convened pursuant to adjournment. 
Complainants appears as before by George L. Waters, Esq.; de- 
fendant appears by John W. Suggett, Esq. 


Cross-examination of ALBERT S. RoLto resumed: 


C. Q. 114. You have stated that at the time the well was made on 
the fair ground that you were away a partof the time. Please state 
which part of the time you were away, whether at the beginning or 
at the close of the work, or when. 

A. I could not say positively as to that, but I think I was there at 
the beginning. 
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5601 C. Q. 115. And do you think that you were not there at the 
close of the work ? 

A. I cannot be positive as to that. 

C. Q. 116. Do you remember at what stage of completion the work 
was when vou left? 

A. I do not. 

C. Q. 117. Do you know De Witt C. McGregor? 

A. I do not. 

C. Q. 118. Is Abram Mudge, the other person that assisted you in 
making this well, living ? 

A. He is not. 

C. Q. 119. As I understand you, all the persons that you have any 
remembrance that assisted you in making this well are Byron Mudge 
and Abram Mudge. Is that correct? 

A. Yes, sir. 

C. Q. 120. Were you accustomed to visit the fair ground at this 
time frequently or was this visit on the day you made the well your 
only visit there ? 

A. I was not accustomed to visiting there previous to that day. 

After that I was there frequently. 
5602 C. Q. 121. For what purpose did you after that day visit 
the fair ground ? 

A. I had no particular object—merely the occasion of the regi- 
ment being there. 

C. Q. 122. You have testified that on the bottom of the zine pipe 
there were slets about a foot and a half long extending from the 
bottom upwards, How many of these slots were there in the bottom 
section of this zine tubing? 

A. I do not know how to answer that question. 

C, Q. 123. Perhaps I misunderstood you, and I now ask you to 
describe the slots made in the bottom of the zine pipe. 

A. The pipe was perforated or punched with holes or slots, which 

extended upward from the bottom of the zine tubing fora 
5603 distance of about a foot and a half. I do not mean that each 
slot was a foot and a half long. 

C. Q. 124. What was the size ef these slots? 

A. I cannot tell. 

C. Q. 125. Tell as nearly as you can. 

A. I should judge they were, perhaps, a sixteenth of an inch; if 
they were slots thay would naturally bea little longer, like perfora- 
tions made with a chisel—perhaps an inch or so long. 

C. Q. 126. Do you know whether they were slots or not? 

A. I cannot say positively. 

C. Q. 127. Why can you not say? 

A. Because I cannot remember. 

C. Q. 128. Do you remember who made them? 

A. I do not. 

C. Q. 129. Do you remember so that you can swear positively 
whether there were any holes or slots either in the bottom of this 

ipe ? 
. A. I do. 
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C. Q. 130. Please explain how. 

A. Because that was the plan and the idea at that time. 

5604 C. Q. 131. Then, as I understand you, Mr. Rollo, while you 

do not remember positively of seeing the holes or slots, yet 

you are sure that they were there because it was the plan that they 
should be there; is this correct ? 

A. That is correct in one view. 

C. Q. 132. In what view, if any, is it not correct? 

A. Because it was the plan adopted, and also because I had seen 
the holes. 

C. Q. 188. Had seen what holes ? 

A. The holes perforated in this zine pipe used on the fair ground. 

C, Q. 1384. Where had you seen them? 

A. On the fair ground that day. 

©. Q. 135. But you cannot say whether they were round holes or 
slots, can you? 

A. I could not say positively. 

C. Q. 136. What circumstance connected with these holes or slots 
makes you remember that you saw them, after the memory of 

whether they were heles or slots has passed out of your mind? 
5605 A. Because that was the plan adopted at that time, and I 

knew of the pipe being prepared for the purpose of putting 
a well there in that manner. 

C. Q. 137. Where was it prepared ? 

A. I do not recollect. 

C. Q. 138. Who prepared it? 

A. I cannot remember. 

C. Q. 189. What circumstance can you remember that enables 
you to testify as you did in answer to question 136, “I knew of the 
pipe being prepared for the purpose of putting a well there?” 

A. Because I was there and saw the pipe and assisted in putting 
it in. 

C. Q. 140. Was it prepared before it went there ? 

A. I think it was. 

C. Q. 141. Where was it got? 

A. I do not know. 

C. Q. 142. Who brought it to the fair ground ? 

A. I cannot remember. 
5606 C. Q. 143. What was the size of the iron bar used in com- 
_ parison with the zine tubing ¢ 

A. It was a little smaller than the zine tubing. 

C. Q. 144. You have testified that these slots in the zine pipe were 
for the purpose of admitting a free flow of water and air from the 
outside into the tubing. Was there anything in the bottom of the 
zinc tubing to prevent the water rising in the tube ? 

A. No, sir; if I understand the question; the bottom of the zinc 
tube was free and not plugged up at all. 

C. Q. 145. You have also testified that the air could pass freely 
down from the surface to the water in the space between the two 
pipes, the zinc pipe being thus open at the bottom and the top. Did 
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you still deem it necessary to have these slots or holes in the bot- 
tom of the zinc pipe for the admission of air and water? 

A. I did. 

C. Q. 146. You have testified that it was the interftion and, 

5607 as far as you could ascertain, it was a fact that the zinc tubing 

and the lead pipe went down to the same depth. Will you 

swear positively that the lead pipe did not go lower than the zine 
tubing? 

A. I will. 

C. Q. 147. Will you swear positively that they extended exactly 
the same depth ? 

A. I cannot—that is, to be exact. 

C. Q. 148. Will you swear positively that the zinc tube extended 
lower than the lead pipe? 

A. I will. 

C. Q. 149. How much farther will you swear positively that the 
zine tubing extended lower than the lead pipe? 

A. I cannot tell the exact length. 

C. Q. 150. About how much farther will you swear that it did? 

A. I cannot swear positively, but think perhaps two or three 
inches. 

©. Q. 151. Will you please to explain, Mr. Rollo, how it is that 
while you have once testified that it was the intention that these two 
pipes should extend to the same depth, and that they did extend 

the same depth so far as you were able to ascertain, that 
5608 vou now testify that the zine tubing extended two or three 
inches lower than the lead pipe? 

A. I bave not been exact in any of these statements. As near as 
I could ascertain that was the intention, and it was the intention 
that the zine pipe should go as low, if not lower, than the lead pipe. 

C. Q. 152. Why did you not state the last clause before ? 

A. Because that was a part of my answer. 

C. Q. 153. What answer ? 

A. The answer to question 151. 

C. Q. 154. Is that the only explanation you desire to give? 

A. And because it would leave a little space between the bottom 
of the well and the bottom of the lead pipe for the admission of 
water. 

C. Q. 155. And do you mean to swear positively that in this fair- 
ground well there was a little space between the buttom of the well 
and the bottom of the lead pipe, or do you mean merely to say that 

that was the plan you had in view in making this kind of 
5609 wells? 
A. Iam swearing to both of those questions. It was the 
plan and also the fact. 

C. Q. 156. Will you now please to state how it is that you are able 
to testify that the lead pipe was two or three inches shorter than the 
zinc tubing? 

A. Because reason and common sense would show that there 
would need to be a space there in order to get a supply of water 
easily. : 
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C. Q. 157. And is that your only reason ? 

A. Because it was the intention and plan and idea. 

C. Q. 158. Are these your only reasons? 

A. Yes; sir. 

C. Q. 159. Now, will you please to explain why it is that it was 
necessary, and, as you say, reason and common sense shows that the 
zine tubing should extend further into the ground than the lead 

ripe? 
be A. For the purpose of curbing the well up and keep- 
5610 & 5611 ing the earth away from the bottom of the lead pipe 
and stopping the supply of water, answering the same 
purpose as the curbing for any dug well. 

C. Q. 160. Then do you say that the only object you had in put- 
ting down the zinc tubing was to protect the lead pipe and keep it 
from being jammed in by the pressure of the earth ? 

A. I suppose that was the object. 

C. Q. 161. And the only object? 


5612 Proceedings adjourned until 1.30 o’clock p. m. 


1.30 o’CLOCK P. M. 
Convened pursuant to adjournment. 
Complainants appear as before, by George L. Waters, Esq.; de- 
fendant appears by John W. Suggett, Esq. 


Cross-examination of ALBERTS. Ro.Lio resumed: 


56135 C. Q. 162. You have stated that the object of putting down 
5614 this tubing was to protect the lead pipe. I ask you now to 

put aside from your mind the suggestions made by the coun- 
sel in his objection and answer, Was that the only object of putting 
down the tubing ? 

A. It was not. 

C. Q. 163. Aside from the reasons suggested to you by the defend- 
ant’s counsel made in your hearing, if those were reasons, what other 
reasons were there for putting down this tubing, aside from protect- 
ing the lead pipe ? 

A. For the purpose of giving space and room for the admission of 
a bountiful supply of water and free admission of the lead pipe into 
the well. 

C. Q. 164. Have you now given all the reasons that you know of 

for the putting down of the zinc tubing? 
5615 A. I might have added to the last clause, and also taking 
it out of the well. 

C. Q. 165. Have you now given all the reasons? 

A. All that I can remember at present. 

C. Q. 166. How was the lower end of the lead pipe prepared ? 

A. It was open. 

C. Q. 167. Was it perforated ? 

A. I think not. 

. Q. 168. Will you swear that it was not? 
A. I will not. 
.Q. 169. Will you swear that it was open at the bottom ? 


OQ 
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A. I think it was. 

C. Q. 170. Will you swear that it was? 

A. I cannot say that I will. 

C. Q. 171. Did you measure . this well after the tin tubing was put 
in? 

A. I cannot remember that [ did, but probably assisted in meas- 
uring. 

C. Q. 172. You say that you probably assisted’; will you testify that 
you did assist ? 

A. I assisted in making the well, whether measuring the depth of 
the well or whatever it was. 

C. Q. 178. Will you swear positively that you either meas- 
5616 ured or assisted in measuring that well? 

A. I assisted in constructing the well; whatever work was 
done there I assisted in. 

C. Q. 174. Did you understand my last question ? 

A. I think I did 

C. Q. 175. Then please answer it—I mean question 175. 

A. I did. 

C. Q. 176. Which did you do; measure it or assist In measuring 
it, or did you do either? 

A. I assisted. 

C. Q. 177. Whom did you assist ? 

A. Mr. Byron Mudge. 

C. Q. 178. Why did you state in answer to question 171, which is, 
“ Did you measure this well after the tin tubing was putin?” “TI 
can not remember that I did, but probably assisted in measuring,” 
and how do you reconcile it with your present positive statement 
that you did assist Byron Mudge in measuring this well? 

A. My reasons are that I had to think awhile; it was so far 
5617 back; knowing the fact that I did assist in the work there, 
the more positive I was that that part of the work [assisted in. 

C. Q. 179. It now having come to your recollection that you did 
assist in measuring it,state just what you did in making the measure- 
ment. 

A. I cannot say; it might be that I had hold of the line and 
dropped it in, and it might be that I might have pulled the line or 
plummet out as it went down, or whatever work was necessary in 
the construction of the well or measuring; I cannot state the par- 
ticulars. 

C. Q. 180. What makes you remember that you measured it at all 
when you cannot state a single act that you did in making the 
measurement ? 

A. Because it was a part of the construction of the well in order 

to get the depth of water, and also the length of the pipe; 
5618 those are all the reasons that I remember of now. 
C. Q. 181. Did the plummet line descend to the bottom 
of the hole made by the bar? 

A. It probably did; we probably measured it at different times 
as the bar and tube descended. 

C. Q. 182. How was the lead pipe fastened to the pump? 
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A. I am not positive as to that; I think it was soldered to a nuts 
and that nut screwed to the bottom of the pump; that is my im- 
pression. 

C. Q. 183. Did you see it fastened to the pump? 

A. I did. 

C. Q. 184. Where ? 

A. On the fair ground, where the well was put down. 

C. Q. 185. Who did it? 

A. I cannot say as to that; probably Mr. Mudge, with my assist- 
ance, 

©. Q. 186. Did you have soldering tools there? 

A. I think not. 

C. Q. 187. How could you solder the pipe to the pump without? 

A. We could not do it. 

C. Q. 188. Do you know Jacob Haben ? 
5619 A. I think I do. 

C. Q. 189. Was he there during the construction of this 
well and aided in it? 

A. I have no recollection of his being there. 

C.Q. 190. In view of the fact that nearly twenty years have 
elapsed since the putting down of that well, and in view of the in- 
distinctness of your recollection as to many of the details of the 
transaction, and in view of the fact that you have testified that you 
were not there only about half of the time that the well was being 
constructed, and that the first half of the time, I ask of you, Mr. 

Rollo, do you not think that many of your impressions as 
5620 to the mode and detail of the construction of this well have 

been derived from sources other than from actually witness- 
ing the transaction ? 

A. In the first place I testified that more than half of my time 
was spent there, I think; not “about;” I was off and on two or 
three times during the day; probably I was there the last half as 
much as the first half. In regard to the fact of indistinct memory 
and the lapse of time, that I remember quite distinctly the more im- 
portant facts in regard to the construction of that well, but the little, 
minor details-——such as who or what one was there, or what par- 
ticular tool I handled, or part I took in constructing the well—are 

indistinct in my mind. Ido not think that they have been 
5621 derived from any otber source than from the actual trans- 
action. 

C. Q. 191. Are you certain that the tubing used was zinc? 

A. Tam not certain that it was zine, zine or sheet iron galvan- 
ized. 

C. Q. 1914. Have you not once testified that it was tin and a little 
smaller than common conductors on houses? 

A. I do not remember that I have; I might have used the word 
“tin,” as I have “ sheet iron” or “zine,” all meaning the same, in 
my testimony. 

C. Q. 192. Do you remember the fact—if it was a fact—that after 
the making of this well on the fair ground, Byron Mudge prepared 
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t 


WILLIAM D. ANDREWS kT AL. VS. GEORGE HOVEY. 2065 


material for the purpose of taking it, with the 76th regiment, into 
the field to make wells with ? 
5622 A. I do remember. 
C. Q. 193. Please describe the materials that he thus pre- 


pared. 

A. | cannot specify as to all the particulars. He had galvanized 
gas pipe. I think inch and a quarter prepared in short pieces. I 
am not sure as to the length, perhaps two feet or more. The lower 
section was perforated with slots or holes; I am not sure as to that. 
The end of this piece was pointed with a plug. Iam not sure as to 
its being an iron plug. 

C. Q. 194. Was the plug riveted to the pipe ? 

A. I think not, but I am not sure. 

C. Q. 195. [ will ask you, Mr. Rollo, to look at the written 
0623 statement of your former testimony, sent to you, as you say, 
by Mr. Mudge, and again ask you whether the plug was 
riveted to the pipe. 
5624 A. I cannot say positively. 
C. Q. 196. Did you once testify that it was? 

A. I cannot say as tothat. I suppose if it is recorded in that way, 
unless it is an untrue writer. 

C. Q. 197. Did you once testify that it was an iron plug? 

A. I do not remember that I did. 

C. Q. 198. What is your impression as to whether the plug was 
iron or other material ? 

A. My impression is that it was iron. 

C. Q. 199. When was it that he prepared these materials you have 

mentioned ? ' 
5625 A. I think some time in October of 1861. 
C. Q. 200. Did Byron Mudge explain to you how he pro- 
posed to make a well with these materials ? 

A. He did. 

C. Q. 201. What did he say? 

A. I cannot tell as to the particulars of it; merely to use them 
the same as used on the fair ground ; the same process of getting 
water as near as I can remember. 

C. Q. 202. Did he propose to use more than one pipe? 

A. I do not remember about what was said in regard to that. 

C. Q. 203. How was he to fasten the sections of gas pipe together ? 

A. They were screwed together with couplings. 
5626 C. Q. 204. Did he not say to you, in substance, that he pro- 
posed to put the gas pipe directly into the hole made by the 
bar, and to then attach his pump directly to the gas pipe? 

A. I cannot remember that conversation. 

C. Q. 205. Do you mean by vour last answer that you do not re- 
member whether he so stated to you or not? 

A. I do not remember. 

C. Q. 206. Did Byron Mudge take these materials to the army; 
and, if not, what became of them ? 

A. He did not; he left them in my barn. 

C. Q. 207. In what part of your barn and where was your barn? 
259—16 
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A. The barn was situated on Railroad St., where John Barnes 
now lives; I do not remember what part of the barn they were 
left in; probably on the ground floor, an 
OO27 C. Q. 208. Were they open to view to any person visiing 
the barn? 
A, T think the were, 
CQ. WY Do vou know whether James Suggett saw them there 
or not! 
A. | dia not 
wt ti 


‘ , , : H . ; 
CQ. VIA. Did wou know of his coming there to get the tools ol 


Byron Mudge used in making wells with > 

A, T have no remembrance of his coming there 

CQ. 2h, Who prepared these materials and by whose directions 
were they prepared * 

A. I do not know. 

C. Q. 212. Was this pipe, thus prepared for taking into the army, 
afterwards used in making a well; and, if so, when and where and 
was it a successful well? 

A. It was; I cannot recollect when or where or whether it 
5628 was a successful well or not. 

C. Q. 218. Who used it? State any circumstance that you 
remember in regard to its being thus used. 

A. I do not know who used it. After the pipe was left in my 
barn I lost my interest, and do not know how they got away from 
the barn. 

C. Q. 214. How do you know it was used for a well ? 

A. Only by hearsay. 


Redirect-examination: 


R. D. Q. 215. Do you know of your own knowledge that the pipe 
that was left in your barn was ever used in making a well ? 

A, I de not, 

R. DQ. 216, Do you know, of yourown knowledge, if it ever 
oO29 was used, thatit was not used Inside of another metal tube? 

A, T cannot recall in my memory now of any time in my 
own personal knowledge. 

R. D. Q. 217, Lead pipe is objectionable to obtain water through 
for drinking and domestic purposes; will you swear that Byron 
Mudge did not get this galvanized gas pipe to obviate that difficulty ? 

A. He did get it to obviate that difhculty. That was his idea. 

R D. Q. 218, Will you swear that there was not a box of metallic 
casing or curbing made of galvanized sheet iron or zine pipe also 
left in your barn ? 

A. I will say that, as I stated before, Mr. Mudge’s idea and object 
was to use the pipe in constructing a well the same as on the fair 

ground; I do not remember as to what particular tools and 
5630 pipes and apparatus he had prepared to take into the army 

that was left in my barn; I did not pay much attention to 
them after that, if any. 
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R. D. Q. 219. These tools or this pipe that were left in your barn 
remained there, did they not, until the return of Byron Mudge, in 
1862? : 

A. I think they did, 

The deposition having been carefully read over to the witness, he 
desires to have the words and air stricken out from his answer to 
question No, 28; that in reference to the answer to question No. 60 
he has since ascertained that he was sworn in 1866, and that he 
desires to have the words “air and” stricken out tin the last clause 
in the answer to Question Na Mo 


ON] Q. 22. Did vou not, in your answers to question IS and to 
question 145, give them as they were recorded by the notary? 
— I did 


Q. 221. Please state what you desire to as to why you made these 


corrections. 
A. Beeause | thought the word “air” in that connection was out 


of place. 
| ALBERT S. ROLLO. 


Subscribed and sworn before me this 20th day of Nouember, 1881. 
[L. s.] M. STANLEY BIERCE, 
Notary Public. 


5632 1] O'CLOCK A. M. 
Convened pursuant to adjournment. 
Present: As before. 


CorNEttus Brown, being produced for defendant, cautioned, and 
sworn, testified as follows: 

Q. 1. State vour name, age, residence, and occupation, 

A, Cornelius Brown; age, 56 years; residence, Marathon, N. Y., 
and occupation, hotel heeper.. 

Q. 2. Did vou formerly reside at Cortland village? 

A. Yes, sir, 

Q.3. When did vou first commence to reside at Cortland village? 

A. T came here, I think, in 1850. 

Q. 4. Did vou reside here from 1860 to 1867 or 1868? 

A. Yes, sir. 

Q. 5. Where did vou reside in 1861] in this village’ 

A. On Port Watson St. 

Q. 6. When did you commence to reside there, and how long? 

A. I moved there in 1859 and left in 1864. 

Q. 7. What was your business while living there? 
SUS: A. I kept a grocery store and a bakery connected with it? 
Q. 8. While living at that place on Port Watson St. did you 

know Byron Mudge? 

A. Yes, sir. 

Q. 9. Did you also know James Suggett ” 

A. Yes, sir. 

Q. 10. Did you also know Nelson W. Green? 
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A. Yes, sir. 
Q. 11. What conveniences for water did you have at that place on 
_ Port Watson St.? 

A. I had none when I first went there; there was no water on tie 
premises. 

Q. 12. What did you do to obtain water there? 

A. I built an addition to the house, and under this addition I 
built a cistern first; then the idea was suggested to me, by parties 
around, that I could sink a well side of my cistern; some thought 
I could sink it in the bottom of the cistern. I understood, by the 
by, that there was a kind of machinery in town by which they could 
bore down and get water; it belonged to one Byron Mudge. I went 
down to the planing-mill to see him about it; the machine was 

there. I tried to get them to put it down for me. He said 
5634 that there was no use of going, as they could not make 

it work in cobble-stone; they had tried it and made a 
failure. I asked him if he would Jet me have the machine. He 
said he would. I think he asked me who was helping me, and I 
told him Mr. Suggett. I took the machine with me. We com- 
menced to bore with the machine down side of the cistern; it was 
only six or seven feet to water; this was in the excavation made for 
the cistern. We worked at night so as not to be in the way of the 
carpenters. We worked, I guess, about three nights—Mr. Suggett 
& myself. We could not get the thing down and gave it up. I 
then went and got some pieces of gas pipe; had them fastened to- 
gether by bands shrunk on; the point tarned off, and holes perfo- 
rated near the end. We then drove this pipe down and in about two 
hours had water. 

Q. 18. What were the tools that you got of Byron Mudge? 

A. A drill, a pipe, a lever, and a wrench. 
5635 : a 14. What was the diameter of the instrument you call a 
rill? 

A. The lower part or point of the drill was about three inches in 
diameter and about six inches long. This was attached to a rod in 
sections, which was about one and one-half inches in diameter. I 
should not wonder if that old rod was on earth now. It was a sort 
of diamond-pointed drill, made in the shape of one of these soldering 
irons. 

Q: 15. What was the length of the sections of this rod ? 

A. Probably six or eight feet long. I could not tell exactly. I 
think there were two or three sections I brought up with me, but 
we did not use them all, as we did not need them. 


Proceedings adjourned until 1.36 o’clock p. m. 
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1.30 o’cLOcK P. M. 


Convened pursuant to adjournment. 
5636 Present: As before. 


Examination of Cornetius Brown resumed: 


Q. 16. How was the pipe made that you used before you got the 
gas pipe? 

A. Galvanized tin. 

Q. 17. What was its diameter? 

A. I think it was a three-inch pipe. 

Q. 18. Was it made in lengths? 

A. It was made in small sections. 

Q. 19. About how long was each section ? 

A. Probably two or three feet long ; perhaps three or four feet 

Q. 20. The drill or rod was worked down by turning it around and 
with a lever on top to push it down, was it not? 

A. Yes. 

Q. 21. And was the drill put on the inside of the galvanized pipe? 

A. The drill run inside of the pipe. 

Q. 22. And as fast as you forced the rod down inside of the pipe, as 
you have testified, was the tin galvanized pipe forced down after it? 

A. Yes, sir. 
5637 Q. 23. And by reason of the stones in the earth and the 
several obstructions that were met by the drill or rod inside 
of the tubing, did you find it impossible to get this galvanized tin 
pipe down ? 

A. Yes, sir. 

Q. 24. And was it for that reason that you abandoned the use of 
the galvanized tin pipe with the drill or rod inside of it, as you have 
testified ? 

A. Yes, sir. 

Q. 25. At the time of using this drill or rod on the inside of the 
tin galvanized pipe was the earth forced out laterally or sideways 
by the point of the drill, or was it brought up to the surface by any 
instrument ? 

A. It pressed it out; it was not brought to the surface. 

Q. 26. How deep was the earth penetrated before you commenced 
to use the pipe that you got at the gas-house ? 

A. Probably about four feet. 

Q. 27. At the time that you went to Byron Mudge to get 

5638 these tools to make this well or attempt to make it did he 

say anything to you as to having used them at any other 
places ? 

A. He did. 

Q. 28. What did he say ? 

A. He said they had tried them at a couple of places at the upper 
end of town. I forget now what places they were. He said they 
had failed on account of the cobble-stone. He said they could work 
them well enough where there were no stone, but where there were 
stone they could do nothing with it. 
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Q. 29. Did he in that conversation say anything about his having 
made a well on the fair ground with these tools ? 

A. Yes; he said they had got a well there. 

Q. 30. And did you know of that well as being made there while 
the 76th regiment was encamped there ? 

A. I saw the well myself. 

Q. 31. In that conversation did he tell you that he had at- 

tempted to make a well after this plan at Woodruff’s, and 
5639 had failed by reason of its being stony ? 

A. Yes; he said they had failed there and at some other 
place; they could not get a well in that part of the town, it was so 
stony; at the fair ground it was sand & gravel. 

Q. 32. If you had succeeded in getting the tin galvanized pipe 
down at your place how was the water to be obtained ? 

A. Why, put in a pump, of course. 

Q. 33. Please describe how the pump was to be used and to what 
pipe would it be attached, if any. Was the pump to be attached to 
a pipe of either lead or iron,and was this pipe then to be put inside 

of the galvanized tin tubing and water thus obtained ? 
5640 A. That was the way I worked it. 

Q. 34. Was this plan of putting into the earth first a gal- 
vanized iron pipe of about three inches in diameter by the method 
you have described, and putting on the inside a smaller pipe and 
attaching to the inner pipe a pump, the method which Mudge com- 
municated to you of making tube wells at the time you applied to 
him, as you have testified? 

A. That is the way we worked it; [ do not know whose sugges- 
tion it was. 

Q. 35. How long was the pipe which you got at the gas-house after 
you had it put together ? 

A. I think about eight feet. 

Q. 36. After driving the gas pipe how did you obtain water from it ? 

A. Attached a lead pipe to the pump and let the lead pipe hang 
down inside of the iron pipe. 

Q. 37. What was the size of the lead pipe, as near as you can re- 

member ? 
0641 A. About an inch or inch and a half. 

Q. 38. How much water did you have in the iron pipe? 

A. I think we drove it down four or five feet into water. 

Q. 39. Was there anything in the space between the two pipes 
after the lead pipe was put in ? 

A. I think we put a plug in the top of the iron pipe; bored a hole 
in it just big enough to let the lead pipe through; this was done to 
keep out the dirt, &c. 

Q. 40. How long did you use the lead pipe in the iron pipe before 
you put in the plug? 
| A. We put it in right along; it might have been two or three 
days. 

Q. 41. Did this well excite a great deal of curiosity and did a great 
many people come to see it? State generally the facts in relation 
to it. 
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A. Yes; any quantity of them. 

Q. 42. And at that time was the question of tube wells discussed 
by the people coming there, and was the similarity and difference of 

this method of obtaining water then and there compared 
5642 with the method used in Cortland by Mudge and others pre- 

vious to that time? Please state what was the conclusion to 
which the people generally came at this time on this subject. 

A. There were various opitiions about it; some thought it would 
hold out and others thought it would not; I did not consider it any- 
thing more than an experiment. 

Q. 45. "Was it then and there considered by all and by yourself as 
the first experiment made when the pipe itself was driven directly 
into the earth without the use of a bar on the inside ? 

A. That was the first, to my knowledge. 
5643 Q. 44. Did Colonel Nelson W. Green have anything to dé, 
directly or indirectly, with suggesting the driving of this 
pipe direct into the earth ? 

A. No, sir. 

Q. 45. When or about when after that did you see a driven-well 
pipe made of gas pipe, as now ordinarily used, with a pointed end 
and perforations above the same? = 

A. The first one that I saw after that was in the cellar of the 
Schermerhorn block. Mr. Suggett called my attention to it, and I 
went and saw it. 

Q. 46. Who superintended the driving and preparing of this gas 
pipe used at your place? 

A. I superintended it myself. 

Q. 47. Who did you have to work for you at that time? 

A. James Suggett and Emilus Gurley. 

Q. 48. After the making of this well did you have frequent con- 
versations with any one in relation to making a well by using a 
single gas pipe, as driven wells are now ordinarily made? 

A. I did: a number of conversations with Mr. Suggett. 
5644 Q. 49. Give the substance of those conversations as near as 
you can. 

A. Mr. Suggett used to come down to my place very frequently 
and talk this matter up, and see how the well operated. We found 
out we could get a supply of water, which nobody thought we could 
get, and then the query was how to get rid of this lead pipe. We 
found that we could get hold of the iron pipe and attach the pump 
directly to that. That was the way we talked it up. He suggested 
the idea of putting this plug in the end and driving it right down, 
and we did so. That was about all there was to it, and he went 
right on and put down the well at Schermerhorn’s and several 
others. 


Cross-examination: 


C. Q. 50. Have you any means of fixing the exact date when you 
put down this well? 
A. I know that is the year it was put down; the year that 
5645 I built an addition to my house. 
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©. Q. 51. What year was it? 

A. In 1862. 

C. Q. 52. How do you tell that it was in 1862? 

A. I know it was; that was the year that I built over my house. 

C. Q. 53. Can you tell what month it was in? 

A. The fore part of the season ; in June, I should think. 

C. Q. 54. Was it before or after the 76th regiment left camp on 
the fair ground? 

A. I forget about that; I think, though, it was afterwards ; on re- 
flection I know it was afterwards, because Green had gone away and 
I went down to see Mudge. 

C. Q. 55. How long did the well which you have described con- 
tinue in use in the condition you have described ? 

A. Four years certain; it may be there now, for all I know. 

C. Q. 56. Whereabouts on your premises was this well situated ? 

A. In what was then the northeast corner of the building—in 

the northeast corner of the kitchen. My impression is it was 
5646 on the north side of the cistern. 
C. Q. 57. When did you leave the premises ? 

A. I left it in 1864. 

C. Q. 58. Who followed you in the possession of the premises ? 

A. Mrs. Knox—who afterwards married Clinton Shoales; they 
remained there two or three years. 

C. Q. 59. Who next went into possession and how long did he re- 
main ? 

A. Barny Doud, I think; he remains there still. 

C. Q. 60. As I understand you, Mr. Brown, this well was con- 


structed by driving down an iron pipe about three inches in diame- | 


ter; then a plug was fitted into this,.a hole was bored through the 
plug; then a lead pipe just the size of the hole was inserted and 
run down into the water, and then a pump was attached to the lead 
pipe. Is that correct? 

A. Yes, sir. 

C. Q. 61. What kind ef wood was the plug? 

A. I do not know. 

C. Q. 62. Can you tell whether it was hard or soft wood ? 

A. I do not know. 
5647 C. Q. 63. About how long was the plug? 
A. I do not know. 

C. Q. 64. Cannot you give any idea of its length? 

A. Probably two or three inches long. 

C. Q. 65. Did you ever know any other well, just similar to this, 
to be constructed after that? 

A. No. 

C. Q. 66. Mr. Suggett was the only person with whom you talked 
about getting rid of the lead pipe, was he? 

A. I talked with the hands there; Elder Gurley & Mr. Davenport 
were the carpenters; witb no one else that I remember. 

OR 67. The lead pipe extended down four or five feet, did it 
not * 

A. Yes; it probably did not go clear to the bottom of the other 


pipe. 
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Redirect examination : 
R. D. Q. 68. How much galvanized tin or iron pipe did you get 
of Mudge? 
A. Quite a chunk of it; six or eight feet long, I should think. 
5648 R. D. Q. 69. Did Byron’ Mudge have anything to do, di- 
rectly or indirectly, or did he in any way make known or 
suggest the abandoning of his method of making a well by using 
galvanized tin pipe with a lead pipe inside to draw the water with, 
and adopting, in the place and stead thereof, the driving of this gas 
pipe, prepared as you have testified, as you did at your place when 
you made this well, as you have testified ? 
A. No. 


Recross-examination : 


R. C. Q. 70. Give the names of all the persons that you can testify 
saw and examined this well which you have testified you con- 
structed. 

A. I cannot tell the names; half the town was there. 

R. C. Q. 71. Can you mention a singlename? And, if so, mention 
all the names you can. 

A. I cannot; most everybody on that street. 

R. C. Q. 72. And you cannot give a single name? 
5649 A. Yes; there was old [ke Fairchilds and Zal. and Jim 
Fairchilds, McFarlan Freir, Jim Schermerhorn, and Parker. 


2d redirect examination : 
R. D. Q. 73. Did so many people come to see this well, whose 
names you cannot now remember, that you considered it a nuisance 
and had to shut down on them ? 


A. Yes, sir. 
CORNELUS BROWN, 


Subscribed and sworn before me this 28th day of September, 1880. 
[n. 8. ] M. STANLEY BIERCE, 
Notary Public. 


5650 Tuurspay, November 18th, 1880O—9 o’clock a. m. 
Convened pursuant to adjournment. 
Present: George L. Waters, Esq., for complainants; John W. 
Suggett, Esq., for defendant. 


James SuacGett, being called for defendant and cautioned and 
sworn, testified as follows : 
Q. 1. State your name, age, residence, and occupation. 
A. James Suggett ; aged 55 years; residence, Cortland, N. Y., and 
occupation, a farmer on a small scale. 
Q. 2. About how long have you resided in Cortland ? 
A. About 29 years. 
5651 Q. 3. In the year 1861 did you reside in Cortland ? 
A. I did. 
260—16 
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Q. 4. Did you know Byron Mudge in that year? 

A. I did. 

Q. 5. Did you assist him in making or attempting to make a well 
or wells by means of pipes in that year? 

A. I did. 

Q. 6. Where first ” 

A. Henry Woodrufi’s. 

Q. 7. What season of the year was it that you helped Mudge at 
Henry Woodruff’s ? 

A. I think it was some time towards fall. 

Q. 8. What tools do you now remember that were used at Henry 
Woodruff’s on this occasion ? 

A. An iron bar put together in sections, with a lever on it to turn 
it around with. We had a sheet-iron pipe—I should think a gal- 
vanized sheet-iron pipe, or zinc, made and put together some- like 
stovepipe. 

Q. 9. What was the bore of the galvanized sheet-iron or zinc pipe, 
as you remember ? 

A. I think, to the best of my recollection, it was three inches and 

a quarter. 
5652 Q. 10. About what was the length of each section of this 
galvanized sheet-iron or zinc pipe? 

A. I should think it was fifteen or eighteen inches long. 

Q. 11. What did you first do towards making this well at Wood- 
ruff’s? 

A. The best of my recollection is now that the hole was just 
started ; they were just getting the bar into the ground when I went 
there. 

Q. 12. How was this well attempted to be made? 

A. By working down a bar; lifting it up and chucking it down 
and turning it around with a lever and then putting on this sheet- 
iron or zine pipe in sections and trying to work it down along with 
the bar. We sometimes withdrew the bar and put a block of wood 
on the pipe and struck on it lightly with a hammer to try to get it 
down ; the pipe, being weak, bruised up, and we found it very diffi- 
cult to get down. 

Q. 18. Where did you use the bar? 

A. Inside of the pipe. 
5653 Q. 14. Did you succeed in getting this pipe down to water? 
A. We did not. 

Q. 15. Why? 

A. We twisted our rod off in the ground. 

Q. 16. And did you then abandon the attempt to make this well? 

A. We did. 

Q. 17. Who superintended and gave you the directions as to the 
method you should follow in the making of this well? 

A. Byron Mudge. 

Q. 18. How long do you remember that you were at work in try- 
ing to get down this sheet-iron or zine pipe? 

A. To the best of my recollection, we were a part of two days. 
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Q. 19. Was Byron Mudge connected with the 76th regiment at 
this time? 

A. I should think he was. 

Q. 20. What makes you think so? 

A. He would come in the morning and give his orders and come 
at noon and would have to go onto the ground among the soldiers. 

Q. 21. Did he have a uniform on? 

A. To the best of my recollection he had. 
5654 Q. 22. In case you had succeeded in getting this sheet-iron 
or zinc pipe down, what was the plan or how was the water 
to be got out ? 

A. He stated that he had what he called a gravel or sand pump 
to pump it out with first if we got it down into the water, and then, 
when we got it cleaned ont, to put in a lead pipe soldered on a com- 
mon cistern pump. 

Q. 25. Was the place where you attempted to make this well a 
hard or easy place to make a well as regards stones and obstruc- 
tions ? 

A. I should call it a very hard place. 

Q. 24. Did you act, in attempting to make this well at Henry 
Woodruff’s, entirely under the orders of Byron Mudge, or did you 
deviate from them in any way and use your own judgment ? 

A. I worked from his orders. 

Q. 25. After the abandonment of this well at Woodruff’s did you 
the same year again assist Byron Mudge in making another well? 

A. I did, soon after. 

. 26. Where? 
9655 A. At Orville H. Seymour's. 
Q. 27. How was that well constructed ? 

A. About the same as we tried at Henry Woodruff’s; all the dif- 
ference was that he had a dug well that had caved in and we puta 
rod and pipe down by the side of the wall of the old dug well that 
had caved in and got it down eighteen inches or two feet into 
water. 

Q. 28. Did you use galvanized sheet-iroi or zine pipe at Sey- 
mour’s? 

A. We did. 

Q. 29. Where did you use the rod in getting down the galvanized 
sheet-iron or zine pipe at Seymour's ? 

A. Inside of the pipe, working the pipe and the rod down to- 
gether. 

Q. 30. After the galvanized sheet-iron or zine pipe was got down 
at Seymour’s what was the method employed or to be employed in 
getting the water? 

A. Mr. Mudge was going to pump it out with the gravel or sand 
pump and then insert a lead pipe soldered on a cistern pump to 

draw the water with. 
5656 Q. 31. Was this well at Seymour’s made entirely under the 
orders and superintendence of Byron Mudge? 

A. It was. 
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Q. 32. You have spoken of some soldiers on the grounds. What 
grounds do you refer to and what soldiers ? 

A. The soldiers on the fair ground that Colonel Green was in com- 
mand of at that time, I should think. 

Q. 33. Where were the premises of Orville H. Seymour where this 
well was made ? 

A. On the north side of Railroad St., towards the depot. 

Q. 34. What was Mr. Seymour’s business ? 

A. He was a minister here at Cortland, I believe. 

Q. 35. After the Seymour well where next did you make or assist 
in making a tube well? 

A. At Cornelius Brown’s. 

Q. 36. When or what year do you remember that you worked at 
Brown’s ? 

A. To the best of my recollection I thiak it was some time in the 
spring of 1862. 

Q. 37. Are you somewhat acquainted with the different 
5657 kinds of soil in different parts of Cortland village, as regards the 
ease or difficulty with which a tube well is made? 

A. Iam. 

Q. 38. Will you please compare and state as to how it would be 
in regard to making a well at Woodruff’s and Seymour’s? 

A. I should think it would be easier to make a well at Seymour's, 
as the water is nearer by and the ground is softer. 

Q. 39. Returning now to Cornelius Brown’s—what did you do 
there ? 

A. Mr. Brown dug down almost to water, I should think, and then 
we tried to get a sheet-iron or zine pipe down in the hole where he 
had dug. 

Q. 40. How did you work in trying to get down this sheet-iron or 
zinc pipe at Brown’s:? 

A. The same as we did at Henry Woodruff’s and Orville H. Sey- 
mour’s. 

Q. 41. Whose tools did you use at Brown’s ? 

A. They were called Mr. Mudge’s, I believe. 

Q. 42. Were they the same that you had used previously at 
5658 Woodruff’s and Seymour’s, under the direction of Mr. Mudge? 

A. They were not the same that we used at Mr. Woodruff’s. 
The rod was not the same. We twisted the rod off in the ground at 
Mr. Woodruff’s and left part of it. I think it was the same used at 
Mr. Seymour’s that we had at Mr. Brown’s, for it was a larger rod 
than we had at Mr. Woodruff’s. 

Q. 43. How did you use the rod at Brown’s? 

A. We had it inside of the pipe the same as we had had at these 
other places, but, the ground being hard, we failed to get it down. 
When we undertook to draw the rod out of the pipe we drew the 
pipe, too. A part of the bottom end of the pipe was worn off or 
bent in, being so slender. “ Throw it out of the window,” says Mr. 
Brown ; “I won’t have no more to — with it.” 

Q. 44. After you had ceased to use the sheet-iron pipe what did 
you then do? 
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A. I advised Mr. Brown to go to the gas works and see if 
5659 he could get some iron pipe. 
Q. 45. What was done? 

A. He went there and got some cast-iron pipe, I should think ; he 
got three pieces; I should think each was about two feet long. We 
took them over to the machine shop and got the ends turned off 
square. We then took them to the blacksmith shop and had a band 
iron shrunk around them so as to keep them together; we then had 
about six feet of pipe; we then took it over to Mr. Brown’s and put 
it into the hole where we had been at work, and put the drill that 
Mr. Brown got of Mr. Mudge inside of the pipe. We worked down 
the drill and pipe together as far as we could. We then drew out 
the drill and drove down the pipe with a battering ram—a long 
stick of timber; we then put the drill inside again and drew it out 
and drove it down in that manner. 

Q. 46. After this last iron tubing had been driven into the 
5660 earth, as you have stated, how was the water obtained or to 
be obtained from it? 

A. It was to be pumped out with this sand or gravel pump of Mr. 
Mudge’s, and then a lead pipe inserted in the hole and water drawn 
with a cistern pump. 

Q. 47. Was this the first departure that you knew or had any 
knowledge of in any way, by hearsay or otherwise, from using sheet 
iron, zine, or tin tubing, as you have testified was tised at Woodruff’s 
and Seymour’s? 

A. That was the first iron pipe that I had ever seen used here in 
America—I mean the iron pipe used for that purpose at Brown’s. 

Q. 48. After the making of the well at Brown’s where next did 
you make a tube well that you now remember? 

A. At James Schermerhorn’s. 

(). 49. Where was that? 

A. In Cortland village here. 

Q. 50. Where was Cornelius Brown’s about which you have tes- 
tified? 

A. In Cortland village, on Port Watson St. 

Q. 52. What year was it that you made the well at Schermer- 

horn’s? 
5661 A. I should think it was the same year that I made the 
well at Mr. Brown’s. ‘To the best of my recollection, it would 
be some time in the summer of 1862. 

Q. 53. Please state how you made that well at Schermerhorn’s. 

A. I made it the same as I made Mr. Brown’s, but I used wrought- 
iron gas pipe. 

Q. 54. What was the diameter of the wrought-iron gas pipe used 
at Schermerhorn’s? 

A. I think it was about three inches and a quarter: I had it cut 
in about five-foot sections. 

Q. 55. What was the Gameter of the pipe used on the inside to 
draw the water with ? 

A. I believe it was about — inch and a quarter. 
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Q. 56. How was the pump attached to the inside pipe in the 
Schermerhorn well ? 
A. I could not state. I think it was either soldered or screwed 
onto the pipe. 
Q. 57. Whose tools or rods did you use in making this two- 
5662 pipe well at Schermerhorn’s? 
A. They were called Byron Mudge’s. 
Q. 58. At or about this time did you determine upon changing 
this way of making wells by two pipes? 
A. I did. 
Q. 59. In pursuance of or following up that determination, what 
did you do? 
Proceedings adjourned until 2 o’elock p. m. 
2 O'CLOCK P. M. 
Convened pursuant to adjournment. 
Present: George L.Waters, Esq., for complainants ; John W. Sug- 
gett, Esq., for defendants. 
Examination of JAMEs SuaGerr resumed : 


Question 59 repeated. 

A. I changed it so that I made a well with one pipe. 

(. 60. What were the reasons for making a well with one 
5663 pipe instead of two, as you had previously done? 

A. The reason was that two pipes cost too much. I under- 
stood from Mr. Parker that the outside pipe cost about seventy cents 
afoot. Mr. Parker was the agent of Mr. Schermerhorn. At that 
time all we got for digging and stoning a well was one dollar a foot, 
and the two pipes would cost as much as we got for digging a well. 

Q. 61. How did vou prepare your pipe to make the single-pipe 
well? 

A. I prepared it with a point at the bottom of the pipe, going into 
the bottom of the pipe about two inches, and the bottom of the pipe 
resting on a shoulder in the point, and a rivet through the pipe and 
point to hold itin. I had holes drilled in the pipe—three to four 
rows, and about fifteen to twenty holes in a row; I think the holes 
were about a quarter of an inch in diameter. 

Q. 62. What was the kind of pipe used, and what was its bore? 

_ A. It was called inch gas pipe, galvanized. 
5664 Q. 63. Where did you make this single-pipe well ? 

A. I made it down cellar in a grocery store; G. N. Cope- 
land engaged me to put it down there. 

Q. 64. How did you make this well? Go on and give a descrip- 
tion of it. 

A. I drove down a bar that I bought of Mr. Mudge; I withdrew 
the bar and put in the pipe that we have described; I took the 
coupling off the pipe, soldered it onto the pump, and screwed on 
the pump and went to pumping. 

Q. 65. Was the pump attached directly to the pipe that was in- 
serted in the ground ? 

A. It was. 
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Q. 66. Did the pipe in the ground have the earth tightly about it? 
A. I should say it did ; as any pipe would drove into the ground. 
Q. 67. Did this well furnish a supply of water? 
5665 Q. 68. How long was it used or has it been in use that you 
know of? 

A. It was used for a number of years and is in use now, for 
anything that I know. 

Q. 69. What year was it that you made this single-pipe well in 
Copeland’s cellar? 

A. The best of my recollection is that it was in the fall of 1862. 

Q. 70. Who assisted you in making it, if anybody? 

A. George L. Waters. 

Q. 71. Is that the same George L. Waters who is now present as 
counsel for the complainants, as you understand, in this case ? 

A. I should say it is. 

Q. 72. You say that you bought the bar of Mudge; how long be- 
fore the making the single-pipe well and for what reason did you 
buy it of him ? 

A. The best of my recollection is that I bought it the same day I 

commenced to make the well; the reason I bought it was so 
5666 that I could use it as I had a mind to: this drill was screwed 

together in sections about 4 feet long; when Mr. Mudge 
owned it we had to lift it up and let it drop and then turn it around 
with a lever; every time we raised it up the hole would fill up, so I 
bought it so that I could drive on it and keep what I got and get 
more; Mr. Mudge did not wish to have it drove on, for he stated 
that it would spoil the thread where it was screwed together; the 
part that I drove on I kept for the upper end and putin a fresh sec- 
tion all the way and I liked the driving a great deal better. 

Q. 73. What was the diameter of the rod which you bought of 
Mudge ? 

A. I think it was called inch and three quarters. 

Q. 74. What was it made of? 

A. It was made of common wrought iron, I should think. 

Q. 75. You say the sections were about four feet long; how was 
one fastened to the other ? 

A. They were screwed together with couplings. 
5667 Q. 76. What kind of a lever was it that was used to turn 
the bar around, and how was it used on the bar? 

A. It was an iron clasp with a set screw to fasten it to the bar, 
with two handles, one on each side like auger handles; when I got 
it of Mudge one was a wooden handled bolted on; I think I had 
a piece of iron substituted. 

Q. 77. In using this bar, prior to the time that you drove on it 
in Copeland’s cellar, was a part of the operation of getting it into 
the ground to put on this lever and two men get hold of it, one 
hold of each handle and run around—pressing down? 

A. That was part of the way of getting it down, and then lifting 
it up and letting it drop. 
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Q. 78. Was Byron Mudge present, or had he any connection with 
the making of the Brown well? 

A. Not that I know of; I did not see him there. 

Q. 79. How was it as to the Schermerhorn well ? 
5668 A. I did not see him there 

Q. 80. Was this method of making a well by a single pipe, 
us you made the one in Copeland’s cellar, original with you, as far 
as you knew ? 

A. I was the first one, so far as I knew. 

Q. 81. After the making of the single-pipe well in Copeland’s 
cellar did you then make it a business to make wells in that way 
during that year and for several years thereafter ? 

Q. 82. Did you make any bargain with Mr. Copeland as to your 
pay for this-single pipe well: and, if so, what was that bargain ? 

A. The bargain was that he was to pay me one dollar per foot if 
it worked satisfactorily ; and, if not, I was to take it out and have 
nothing. 

Q. 83. How did you make the other single-tube wells that you 
made in the years 1862 and 1863, after you made this single-tube 
well for Copeland ? 

A. I made them about the same. All the difference — I changed 

my rod that I had of Mr. Mudge where I found a difficulty 
5669 in getting it out and driving it where it was coupled together. 

[ changed it for two rods—one about ten feet long and the 
other about fifteen—and I did away with the lever that I had on 
and used to use my gas tongs to turn the rod with instead of the 
lever. 

Q. S4. Will vou please describe now in a general way the process 
you used in constructing single-pipe wells during the vears 1862 
and 1863, after you constructed the single-pipe well in Copeland’s 
cellar. 

A. I tirst drove down a short rod. I withdrew it and then puta 
long one in if it was necessary. I then putin a pipeand drove that 
if it was necessary to drive it further than I drove the rod. I some- 
times drove on the coupling on the pipe and kept the coupling as 
long as it would last, and then I took a new one if it was necessary. 

The pipe had a pointed end on it sometimes, the same as | 
5670 described it in Copeland’s cellar. Sometimes [ used cast-iron 

points set in and resting on a shoulder, as I bave described. 
Some had a wrought-iron point welded in the pipe. I had from 
seventy to eighty about quarter-inch holes in the pipe. Sometimes 
I had long holes or what we called slots cut in the pipe to let the 
water in more freely. 

Q. 85. After you had got the pipe in how did you get the water? 

A. I screwed a pump on and went to pumping. 

Q. 86. In these wells was the earth compacted tightly about the 
pipe? 

A. I should think it was as it would be about any pipe that was 
drove into the ground. 
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Q. 87. Where were your operations in making wells in 1862 and 
1863 confined mostly—that is, in what places ? 

A. Mostly in Cortland and Homer. 

Q. 88. Did your business in making wells require you to hire 
help? 

A. I did some. 

Q. 89. After you had tested this method of making a well 
5671 by a single pipe, as practiced at Copeland’s, did you make ap- 
plication for a patent ? 

A. I did. 

Q. 90. Who acted as your advisers and solicitors in the matter of 
obtaining that patent? 

A. Mr. Charles Foster and Mr. R. Holland Duell. 

Q. 91. Do you remember when the application for it was com- 
pleted or about the time and sent to the Patent Office at Washing- 
ton ? 

A. I could not say that I doo—not within a few days; it was 
some time in the fall of 1865. 

Q. 92. Do you remember the date of that patent? 

A. I think I do. 

Q. 93. What is it? 

A. I think it is March 29th, 1864. 

Q. 94. After obtaining that patent, did you continue to make 
single-tube wells for several years ? 

A. I did. 

Q. 95. In the meking of those wells after you obtained your patent 

will you please describe how you made them? 
5672 A. I made them about the same as I have already de- 
scribed before. 

Q. 96. After the issue of that patent, March 29th, 1864, did you 
have handbills struck off giving notice thereof? 

A. I did. 

Q. 97. Have you got one of these handbills? 

A. I have. 

Q. 98. Will you produce it? 


(Witness produces handbill.) 


Defendant’s counsel here requests the notary to copy the handbill 
at length upon the record. 


The following is a copy of the text of the handbill referred to: 


“Bored Wells. 


“The subscriber is now ready to make James Suggett’s improved 

bored wells and put the sameinuse. [He will dispose of town 

5673 and county rights. Persons are cautioned against making or 
using his improvement without his permission. 


“Cortland, Sept. 4, 1884. 
“JAMES SUGGETT.” 
261-—16 
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“We hereby certify that we have in use on our respective prem- 
ises one of Mr. James Suggett’s improved bored wells, and that it 
gives entire satisfaction. We cheerfully recommend it as _ the 
cheapest and best well in use and affording a constant supply of 
water. : 

“Cortland village, April 11, 1864. 
“D. C. McGRAW, Clerk of Cortland Co. 
“GARRISON & COLLINS, Merchants. 
“LL. DEXTER, Restaurant Keeper. 
“HANIN & SHIRLEY, Restaurant Keepers. 
“G. N. COPELAND, Merchant. 
“PF. E. KNIGHT, Civil Engineer. 
“C. BROWN, Inn Keeper. 
“THOS. ALLPORT, Builder. 
“J. A. SCHERMERHORN, 

“Counsellor-at-Law, (has 3 wells).” 


Defendant’s counsel here offers as an exhibit in evidence the 
original handbill, of which the foregoing is a copy. 
5674 Original handbill received in evidence and marked “ De- 
fendant’s Exhibit No. 6, Cortland, N. Y., November 18th, 
1880, M. Stanley Bierce, notary public.” 

Q. 99. Did you post up and circulate generally through the village 
these handbills, one of which is shown by the exhibit next above 
referred to? | 

A. I did. 

Q. 100. After you obtained your patent in what places mostly did 
you make wells’ 

A. Mostly in Cortland, Homer, Moravia and Elmira. 


Cross-examination: 


C. Q. 101. Prior to your coming to Cortland where did you live? 
A. I lived in England. 
5675 & 5676 = C.Q. 102. Where? 
A. Ata place named Colton, near the city of York. 
C, Q. 105. At the time you began to put down wells for Mudge, as 
you have described on your direct examination, what was your busi- 
ness? - 
A. I was a laborer, working at almost everything and anything. 
C. Q. 104. Have you any sons? 
A. I have. 
C. Q. 105. How many ? 
A. One. 
C. Q. 106. Is he married or single ? 
A. Single. 
C. Q. 107. Where does he reside ? 
A. He resides in Cortland. 
C. Q. 108. In whose family does he board? 
A. He boards with me. 
C. Q. 109. What is his age? 
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5677 A. About 27. 
C. Q. 110. What is his name? 

A. John William Suggett. 

C. Q. 111. Is he the same John William Suggett who, as counsel 
for the defendant in this action, has examined you on your direct 
examination ? 

A. I should say he is. 

C. Q. 112. Have you ever been sworn before as to the matters you 
have testified to on your direct examination ? 

A. I think I have on some of it. 

C. Q. 113. In what cases? 

A. In the case of Andrews ef al. vs. Carman; also in the interfer- 
ence case between Mudge, Green, and myself. 

C. Q. 114. When were you sworn in the interference case ? 

A. I could not tell without I looked it up some; I think proba- 
bly it was in 1866. 

C. Q. 115. When in the Carman case ? 
5678 A. Some seven or eight years ago; I know I was coming 
down with a fever then and was scarcely able to sit up. 

C. Q. 116. Have you recently read over the testimony which you 
gave in either of those cases? 

A. I have not. 

C. Q. 117. Has it been read over to you ? 

A. I think some of it has—a very little. 

C. Q. 118. When? 

A. Some of it to-day. 

. Q. 119. Before your examination commenced or after? 

A. Some before and some after. 

C. Q. 120. Who read it to you? 

A. My son John read some of it and my daughter read some. 

C.Q.121. Wherewere you when this was read to you ? 
5679-5683 A. I wasat home when they read a part of it and in 
Shankland’s office when the rest was read. 


2 


5684 Monpbay, November 22nd, 1880—9 o’ciock a. m. 
Convened pursuant to adjournment. 
5685 Present: George L. Waters, Esq., for complainants; John 


W. Suggett, Esq., for defendant. 
Cross-examination of JAMES SUGGETT resumed: 


C. Q. 122. As I understand you, Mr. Suggett, the first knowledge 
that you had of tube wells was that derived from the unsuccessful 
attempt to make a well at Henry Woodruff's. Is that so? 

A. It was not, for I had had knowledge before that of tube wells. 

C.Q. 123. What knowledge had you had before that of tube wells ? 

A. I had knowledge, when I was digging a well, that if I could 
get a pipe down | could make a well without digging. 

C. Q. 124. Did you ever make a well by putting a pipe down pre- 
vious to that? 

A. I did not. 

C. Q. 125. Did you ever see one made previous to that ? 
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A. I believe not. 

C. Q. 126. Did you ever hear of one being made previous to that ? 

A. I do not know that I had, in this country. 

©. Q. 127. Had vou in any other country; and, if so, by whom 

and where? 
5686 A. Well, I could not say whether I have or not; it is so 
long ago since I lived in England, but I have seen them 
pumping water up from the coal mines with pipes there. 

C. Q. 128. Please describe the apparatus with which you saw them 
pumping water from the coal mines, so far as it was in any manner 
similar to tube wells. 

A. Well, it was pumped by steam power, and I should think there 
were two pumps, worked up and down likea scale beam, and a 
great quantity of water was pumped out. 

C. Q. 129. The pipes to which the pumps were attached did not 
extend into the earth, but simply into the excavation in the mines, 
did they? 

A. I could not say. I was not down in the mine to see how they 

were fixed. 
5687 C. Q. 130. Then, Mr. Suggett, do you wish to be understood 
that previously to the time of the attempt to make the well 
at Henry Woodruaff’s that while you had never seen nor heard of 
a tube well, yet you had a thought in your mind that a well might 
be made by means of a pipe extending into the earth, but had never 
put your thought to a test nor carried it into execution ? 

A. I had not, but IT always meant to. I had had some experi- 
ence in England in digging a large hole near the seashore. Myself 
and five or six others worked at digging a hole at a place named 
Redcar. It was dug for the purpose of laying the foundation for a 
turn-table to turn theengine and tenderon. We dug it deeper than 
was necessary on account of water and sand, and filled it up with 
lime and gravel to make a foundation. There was a great deal of 

water came in this hole, and we had to have a wooden pump 
5688 in to pump it night and day. I took my turn on the pump- 
ing,and I thought about that when I came to this country 
and commenced to dig wells. I thought some time or other I would 
try to make a well without digging. 
5689 C. Q. 131. You have testified to the suggestion of yourson, 
which I deem to be highiy improper, but if, after his sugges- 
tion thus made, you desire tc make any further answer to the last 
question, please do so now. 

A. All the further answer that I have to make — it that I always 
calculated to try this experiment; before the experiment at Wood- 
ruff’s I had experimented some; I drew water through hollow 
reeds. 

C. Q. 132. With what did you draw water through hollow reeds? 

A. With my mouth. 

C. Q. 133. Had you then, at the time of the attempt to make the 
Woodruff well, ever heard of the tube well made at the residence of 
Col. Nelson W. Green in Cortland or the one made on the fair 
grounds in the camp of the 76th regiment ? 
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5690 A. I do not recollect that I had. 

»% Q. 184. Previously to the attempted making of the 
Woodruff well had you not for years been engaged to a considerable 
extent in making wells in Cortland, and did you not make them in 
the ordinary manner of dug and stoned wells? 

A. Well, yes; I had helped to dig and stone wells before that. 

C. Q. 135. Did you not — one occasion, before trying to make a 
well at Woodruff’s, see at the residence of Colonel Green in Cortland 

a frame-work, and were you not informed by Colonel Green’s 
5691 wife that that frame-work was used in sinking a tube well, or 

this in substance, and did you not then examine this frame- 
work? 

A. I saw the frame-work from the road; I did not know what it 
was for; I went home and told my wife that I thought Mr. Green 
had got something like a gallows to hang men up if they did not 
act right; I was not informed by Mrs. Green as to the purpose of 
this frame- work; I have no recollection of ever speaking to her 
about it; I did not then examine this frame-w ork; I never went in- 
side, off the road. 

C. Q. 1386. Who employed you to work on the attempted well at 
Woodruff’s ? 

A. I could not state positively; to the best of my recollection, it 
was Mr. Mudge, but I think that Mr. Woodruff paid me. 

C. Q. 137. Did you testify 1 in the Carman case that Henry Wood- 

ruff employed you ? 
5692 A. I could not say whether | did or not, or whether Mr. 
Woodruff employed me or not. 

C. Q. 188. Did you while thus at work at Woodruff’s, in attempt- 
ing to make this well, simply execute the orders of Mudge, or did 
you carry out your own ideas in the attempt to construct the well ? 

A. I tried to execute the orders of Mr. Mudge, but there might be 
some things that I carried out of my own idea, Mr. Mudge not be- 
ing there all the time. | 

C. Q. 1389. When was this Woodruff well attempted to be made? 

A. I think it was some time in the fall of 1861, when the 76th 
regiment was on the fair ground here. 

C. Q. 140. Can you not give the month ? 

A. I do not know that I could; I did not keep any record of it. 

C. Q. 142. At this time was your employer, Byron Mudge, as you 
understood it, a subordinate ofticer under the command of Colonel 

Nelson W. Green in the 76th regiment ? 
5693 A. Well, he seemed to have soldier’s clothes on, but I do 
not know what oftice he held, as | never asked him, and Ido 
not know that he would have told me if I had asked him. 

C. Q. 143. And was he then, as you understood it, a portion of 
the time performing the duties of a soldier in the 76th regiment? 

A. Weil, I should think he was up there backward and forward, 
but what duties he had I could not say nor what office he held. 

C. Q. 144. How long after the attempt at Woodruff’s before you 
made your application for a patent? 

A. I should think it would be about two years, probably. 
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C.Q. 145. And how long was it after the putting down of the well 
in Copeland’s cellar before you made your application for letters 
patent? 

A. I should think about a year, probably; it might be more or it 
might be less. 

C. Q. 146. Was your first application for letters patent re- 

fused ? 
5694 A. I think it was. | 
C. Q. 147. Do you know what your patent was entitled? 

A. An improvement in pumps for bored wells; date, March 29th, 
186-4. 

C. Q. 148. After you procured your patent did a controversy arise 
over the invention which resulted in the interference case between 
you, Byron Mudge, and Nelson W. Green, wherein, as you have here 
testified, you were once sworn ? 

A. It did. 

Proceedings adjourned until 1.30 o’clock p. m. 

1.30 O'CLOCK P. M. 
Convened pursuant to adjournment. 
5695 Present: George L. Waters, Esq., for complainants; John 
W. Suggett, Esq., for defendant. 


Cross-examination of JAMES SUGGETT resumed: 


C. Q. 149. And was that interference case carried on until a de- 
cision therein was had by the United States court of last resort in 
interference cases ? 

A. I suppose it was carried on until a decision was obtained, as it 
is now, as far as it could be in an interference case. 

C. Q. 150. And did you, on the trial of that interference case, tes- 
tifv, and were you represented In the case by able counsel ? 

A. I suppose [ was so represented and did testify in the case. 

C. Q. 151. In that interference case, as you understood, did 

5696 the supreme court of the District of Columbia decide that 

Colonel Nelson W. Green first put into practice the concep- 

tion of making a driven well, and that he is entitled to a patent for 

the broad claim for sinking wells by driving down a pump or a rod 
without removing the dirt upward ? 


“A. I think they did, something similar to that; I could not say 
whether it was in the same words as that. 

C. Q. 152. Was that the substance of the decision as you under- 
stood it? { 

A. Yes; I should think-it was. 

C. Q. 153. Will you please to give a list of all the wells that you 
put down prior to April Ist, 1864, and subsequent to the attempt at 
Henry Woodruff’s, giving them in the order in which you put them 
down? : 

A. I do not believe I could. 

C. Q. 154. Do it as nearly as you are able. 

A. I cannot, without reflecting a good while. 


re 


{4 


4. 


‘@ 


4 


—— 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 2087 


5697 C. Q. 155. I will not wait for you to reflect at the present, but 

will ask you, Mr. Suggett, if you will, before you get through 
with your testimony, make and produce a list of all wells that you 
will swear positively that you made prior to April Ist, 1864. Will 
you do so? 

A. I will do the best I can, but I cannot state that I will makea 
list of the whole of them. 

C. Q. 156. Was the well at O. H. Seymour’s, the well at Cornelius 
Brown’s, and the well at James A. Schermerhorn’s, each of which 
you have mentioned on your direct examination, the only tube wells 
which you put down before you put down the well in G. N. Cope- 
land’s cellar. 

A. They are the only ones that I think of now, except the trial at 
Henry Woodruff’s; that I put down or helped to put down. 

C. Q. 157: Where was the well of O.°H. Seymour located ? 

A. To the best of my recollection, it was in the southeast corner 
of what might be called the wood-house of his residence, on Rail- 

road St. 
5698 C. Q. 158. Was he at that time the Presbyterian clergyman 
located at Cortland? 

- I think he was, but could not be positive. 

C. Q. aoe And does he now reside, as you understand, at Port 
Byron, Cayuga Co., N Y.? 

A. I do not know where he resides any more than what Mr. 
Waters states now. I do not know as I have seen him since he left 
Cortland. 

C. Q. 160. Was the well which you made in Seymour’s wood- 
house, or assisted in making, in sight from the street? 

A. To the best of my recollection, it was not. 

C. Q. 161. Was it a successful and permanent well? 

A. I think not. I think I heard of its afterward failing or dry- 
ing up. 

. Q. 162. How long were you at work there in assisting to make 
that well? 

A. To the best of my recollection, we were but half a day. 

C, Q. 168. Who aided you? 

A. Mr. Mudge bossed it. I could not say whether Mr. 
5699 Seymour helped any or not, but I think he was in and out and 
around there. 

C. Q. 164. Where next did you assist in putting down a well? 

A. To the best of my recollection, at Cornelius Brown’s. 

C. Q. 165. That was the place where you used the gas pipe, was 
it not? 

A. That was the place where we used cast-iron pipe; I should 
think it was. 

C. Q. 166, Did you ever have any personal knowledge of any suc- 
cessful well which was permanent made with the sheet-iron tubing? 

A. I had not had any experience in making that kind of a well 
except this one at Seymour’s, and that I thought Ww ould be a failure 
because we did not get it deep enough into the water; but I think 
that in soft ground, where the sheet-iron tubing can be got down, I 
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can see no reason why it would not make a well as well as any other 
tubing as long as it would last. 
5700 ©, Q. 167. Question 166 repeated. 
A. No; I did not know of any other at that time made 
with that*kind of tubing. 

C. Q. 168. Where was this well made for Cornelius Brown located ? 

A. It was under the floor in a room at the back part of his build- 
ing. I should think it was pretty near the center of the room. 

©. Q. 169. What was the room used for? 

A. I could not say. The building was not done off. It might be 
the kitchen. 

C. Q. 170. Was the well in sight from the street ? 

A. I should say not. 

C. Q. 171. Where did you get the gas pipe there used ? 

A. I did not furnish the gas pipe. Mr. Brown got it. 

C. Q. 172. Do you know where he got it? 

A. I will not be positive. The best of my recollection is that he 
got it somewhere around the gas works. 

C. Q. 173. How many sections did you use of the gas pipe ? 

A. The best of my recollection is that we used three. They were 
calculated to be about two feet long each. Some might have been 

more and some less. 
5701 (©. Q. 174. How far did you drive this gas pipe ? 
A. I think we drove it the length of it, probably. Whether 
we dug down any I cannot state; it is solong ago. 

C. Q. 175. Were you at work for Mr. Mudge there, as you had 
been in the making of previous wells? 

A. I believe not. 

C. Q. 176. Had Mr. Mudge anything to do with the making of 
that well? 

A. I think not. I do not recollect of seeing him around there at 
all. 

C. Q. 177. Where did you get the pump and the inside pipe? 

A. I did not get them. Mr. Brown got them. I think lkely he 
got them of Mr. Mudge, but do not know. He got the sheet-iron 
pipe, and then he got this gas pipe afterwards. 

C. Q: 178. Was the lead pipe fastened to the pump ; and, if so, 
how? 

A. I beheve Mr. Brown had that fixed. Ido not know that I 
could state now how it was fastened, 

C. Q. 179. How was the lower end of the lead pipe prepared ? 
oT02 A. I do not know that I could tell, for, as I stated, I believe 
Mr. Brown fixed that. 

C. Q. 180. Was the well constructed under your directions or 
under Mr. Brown’s ? 

A. I believe it was under mine; I think I took charge of it. 

C. Q. 182. In the constructing of the three two-pipe wells which 
you made or assisted in making did the outer pipe extend farther 
into the earth than the inner pipe, or otherwise ? 

A. I could not state, as I do not know as I had anything to do 
with putting in the inside pipe, but I should think the outside pipe 
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would have to extend as low as the inside pipe; if not, it would be 
apt to draw gravel and sand. 

C. Q. 183. I do not ask you your theory, but I ask you if you 
know which did extend the farther into the earth, the outside or the 
inside pipe, in any of the wells you made or assisted in making ? 

A. I do not; in Seymour’s or Brown’s or Schermerhorn’s. 
5703 C. Q. 184. Were those three all the two-pipe wells which 
you made or assisted in making? 

A. I think they were not. 

C. Q. 185. What others did you make, and where and when ? 

A. Well, I think I put down a two-pipe well for Professor Carver, 
the then principal of the Cortland Academy, at his residence on 
Vinette St., in Cortland village, on the north side of the street, near 
the railroad ; it may be that it was for Mr. Leonard Bradford; I 
think he owned the house. 

C. Q. 186. When did you put that well in ? 

A. The best of my recollection is that it was after I put down the 
well in Copeland’s cellar. 

C. Q. 187. How long after ? 

A. I do not know whether it was one year or two after; it might 
be six months or it might be longer. 

C. Q. 188. What material were the pipes made of that you used 

in the corner well ? 
5704 A. I think the outside pipe was of cast-iron and the inside 
pipe of wrought-iron gas pipe. 

C. Q. 189. Which extended the further into the earth ? 

A. I should think both about the same. 

C. Q. 190. Do you know positively % 

A. The only way that I know is that [ should be likely to put the 
inside pipe in as deep as the other in order to get all the water there 
was, and I probably measured it so as to put it in as deep as the 

outside pipe. 

C. Q. 191. Have you now mentioned all the two-pipe wells which 
you made or assisted iw making or had personal knowledge of being 
made ? 

A. I have not. 

C. Q. 192. Name the others. 

A. I assisted in making one for William Lang on Merrick St. I 

do not recollect of any more at present. 
o709 C. Q. 198. When did you assist in making one for William 
Lang ’ 

A. To the best of my recollection, it was after the Carver well last 
mentioned was made, but I do not know as I could state the time. 

C. Q. 194. About how long after the Carver well was made was 
this Lang well made? 

A. W ell, it might be one year and it might be two. 

C. Q. 195. OF what materials were the two pipes made which were 
used in the Lang well? 

» The same material as used in the Carver well. 

C. Q. 196. How came you to put down these two two-pipe wells 
after you had made the Copeland single-pipe well? 
262—16 
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A. I could not say. I think likely it was these men’s notion for 
whom I put them in to have them so. 

C. Q. 197. Returning now to the Cornelius Brown well, was 
5706 there any plug put in the end of either the lead pipe or the 
gas pipe? 

A. I think not in the iron pipe; the lead pipe I did not have any- 
thing to do with. 

C. Q. 198. Was there anything in the space between the two pipes 
at the upper end of the iron pipe? 

A. I could not say, for I do not know that I saw it after it was 
fixed there. 

C. Q. 199. Then you cannot testify, can you, Mr. Suggett, whether 
or not the air could pass freely between the two pipes from the sur- 
face to the water? 

A. No; I could not on that. 

C. Q. 200. The next well that you put down was for James A. 
Schermerhorn, was it not? 

A. Yes. 

C. Q. 201. How long was that after you put down the Brown 
well? 

A. I think it was probably three or four months. 

C. Q. 202. Of what material were the two pipes which you used 
there ? 

A. At Schermerhorn’s the outer pipe was a common wrought- 

iron gas pipe about three inches: and a quarter bore. Jhe 
5707 inside pipe was inch-and-a-quarter galvanized wrought-iron 
pipe, to the best of my recollection. 

Proceedings adjourned until Tuesday, November 23d, 1880, at 9 
o'clock a. m., at this place. 

Turspay, November 23d, 1880—9 o’clock a. m. 

Convened pursuant to adjournment. 


Present : George L. Waters, Esq., for complainants; John W.Sug- 
gett, Esq., for defendant. 


Cross-examination of JAMEs SuGGETT resumed: 


C. Q. 203. How were they prepared at the lower end ? 

A. The best of my recollection is that the large pipe was open ; 
I do not know that I saw how the other pipe was prepared ; if I did 
I have no recollection of it now. 

C. Q. ar Were either of them pointed or perforated at the 

end ? 
5708 A. The large one I do not believe was, and the small 
one, as I stated before, I do not recollect anything about. 

C. Q. 205. What was the object of the outer pipe in that Scher- 
merhorn well? 

A. Well, I do not know asI could really state, but I suppose it 
was because we had made one somewhat like it at Mr. Brown’s; Mr. 
Parker wanted one something like it and talked with me about it. 

C. Q. 206. Did the outer pipe serve any useful purpose that you 
know of? 


ES I i, A RE SAREE AU EO SAN Ie I i ER A NNER NNR OS ROR A ne 


re 


+4 


+e 


+4 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 2091 


A. I think it did when we wanted to make a well of that kind, 
with two pipes. 

C. Q. 207. What purpose, and what was its use ? 

A. The purpose was that it made it the sameas a wall as it would 
in an open well; we could not have put the inside pipe down unless 
we had a place to put it in the other pipe when there was no point 
on the inside pipe, and I do not know that there was any point on 

it. 

5709 C. Q. 208. You have testified that there was no point on the 
outside pipe; could you not have got down the inside pipe 
as easily as you could the outside pipe ? 

A. We could not. 

C. Q. 209. Aside from the fact that the outside pipe served the 
same purpose of a wall in an open well, and aside from the fact that 
the outer pipe facilitated the getting down of the inner pipe, did the 
outer pipe serve any useful purpose in the well? 

A. All I can state about that is that it made a place to put down 
the inner pipe; I do not think we could have got down an inch 
pipe without being pointed, unless we had put it inside of the other 
one; we had to drill inside of the outside pipe; I do not believe we 
could have got a rod down on the inside of an inch-and-a-quarter 
pipe sufficiently strong to couple it together as the other was. 

C. Q. 210. What was the purpose of the inside pipe? 
5710 A. I suppose the inside pipe was to draw the water. 

UC. Q. 211. Why did you not draw the water from the out- 
side pipe? 

A. We had not got as far along as that then; I think I was at 
work for Mr. Parker by the day; I thought that two pipes cost too 
much at that time and thought that I would reduce it to one and 
make the experiment at my own expense. 

C. Q. 212. Have you now given all the reasons that you know of 
why you used two pipes ? 

A. All that I think of at present. 

C. Q. 213. How much space was there between the two pipes in the 
Schermerhorn well? 

A. I do not know as I ean figure it out exactly; about three- 
quarters of an inch, if the inside pipe was placed in the center of 
the other, as near as I can calculate at the present time. 

C. Q. 214. Was there anything placed in the space bet ween 
5711 the two pipes at the upper end ” 

A. Ido not know that I could tell that; the well was out- 
doors at that time. I believe Mr. Parker had a ditch dug and 
elbowed it into the kitchen, and I do not recollect seeing it when it 
was fixed. 

C. Q. 215. Do you mean that you never saw the well after it was 
completed ? 

A. I simply put down the outside pipe by the day. I afterwards 
pumped on the pump in the kitchen. 

C. Q. 216. Then you do not know of your own knowledge whether 
this was a single-pipe well or a two-pipe well, do you? 
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A. We started it for a two-pipe well, but I was not there when it 
was completed. I understood Mr. Parker that he had put a pipe in- 
side of this large one. 

C. Q. 217. Question 216 repeated. Please to answer yes or no. 

A. If I answer that question as I think I ought to I should 
5712 say that I think it was a two-pipe well, but, as I stated, I was 
not there when it was completed. 

C. Q. 218. You have again evaded the question. What I want to 
know is, Do you know of your own personal knowledge that this 
was a two-pipe well ? 

A. 1 do not, for I was not there when it was completed. 

C. Q. 219. Please to give the location of this well. 

A. It was out of doors, near the northeast corner of Mr. Schermer- 
horn’s house as it then was, as near as [ can recollect. 

C. Q. 220. Was it in sight from the street after it was completed 

A. T think not. 

© Q. WI. How long were you at work at it? 
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Parker, the agent of the Schermenhorn estate, by the day, and earned 
eut his orders In the constracting of this well: is this correct? 
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OTIS A. I was at work for Mr. Parker by the day, but in con- 
structing the well I think that Mr. Parker had me boss it. 
C. Q. 223. Did you there put in practice any different plan, ex- » 


cept as to the materials of the pipes used, than the plan you had pre- 
viously followed when working under the instruction of Mudge? 

A. We did, some. 

C. Q. 224. What was it? 

A. We drove on the pipe more than we did when working for Mr. 
Mudge. The pipe was heavier and would stand the driving better. 

C. Q. 225. Is that all the difference ? 

A. That is all that [ think of now. 

C. Q. 226. Was the next well which you made the one in Cope- 


land’s cellar? > 
A. I believe it was. 
C. Q. 227. How long was that after you made the Schermerhorn 

well ? 
A..I do not know that I could state exactly, but I should think s 


it might be some three or four weeks. 
Q. 228. Give the date of the making of the Copeland well as nearly 
as vou are able? 
o714 A. To the best of my recollection it would be some time in 
September or Qetober of 1862. Lhave not got any dates with 
me. 
C. Q. 229. Who employed you to make the Copeland well? 
A. Mr. Copeland. 
C. Q. 230. How long before you began to make it were you em- 
ployed ? 
A. The best of my recollection is that he spoke to me about it 
when I was at work at Schermerhorn’s. 
C. Q. 231. Did he employ you then; and, if not, when? 
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A. I could not state whether we completed the bargain then or not. 

C. Q. 232. Please to locate the Copeland well. 

A. It was down — cellar. I should think it was towards the east 
side of the cellar, near the stairway going down — cellar. 

C. Q. 233. Was it the cellar under the Schermerhorn block, on the 
corner of Main and Court Sts., in Cortland ? 

A. It was in the cellar, but I could not state who owned it. It 

was the building on the corner of Main and Court Sts. 
5715 C. Q. 234. Was the well back of the stairs which led into 
the cellar? 
A. It was. 

C. Q. 235. Could the well be seen by a person without going into 
the cellar? 

A. I think not. 

C. Q. 236. Where did you get the pump and the pipe for the Cope- 
land well? 

A. The best of my recollection is that [ got the pipe of Mr. Mills, 
who used to Keep a hardware store here. I think the pamp was 
Mr. Copeland's The pump, I think, was one which wed to be in 
an Open we tt near the southeast corner af the block. 

C. Q. 237. How was the pipe prepared and by whom ” 

A. Thada wrought-iron point forged out which went up inside 
of the pipe probably about two inches; the pipe rested on a shoul- 
der on the point which was riveted through the pipe. I had it fixed 
at the blacksmith shop of the foundry “and machine shop in this 
village, on Port Watson St. I had about seventy or eighty hvules 

about a quarter of an inch in diameter drilled in the pipe. 
o716 C. Q. 238. What tools or implements, if any, did you there 
use which Mudge had formerly used in sinking wells? 

A. I bought the tools of Mr. Mudge; I used a part of them, but 
I did not use them in exactly the same way as he had done. 

C. Q. 239. In making the Copeland well did you carry into effect 
any different principle than that employed in making wells under 
the direction of Mudge, except in the use of a single instead of a 
double pipe? 

A. I did, 

C. Q. 240. What was it? 

A. Instead of raising the bar up and down and turning it around 
by the handle the best of my recollection is that I drove it down 
and then turned it around by the handle. When I got it down I 

did not use the gravel or sand pump that I had of Mr. Mudge. 
S717 I do not think of any farther difference now. 


Proceedings adjourned until 1.30 o'clock p.m. 
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1.30 o’cLocK P. M. 
Convened pursuant to adjournment. 
Present: George L. Waters, Esq., for complainants; John W.Sug- 
gett, Esq., for defendant. : 


Cross-examination of JAMEs SUGGETT resumed: 


C. Q. 241. You have stated, Mr. Suggett, that vou desired to add 
to your last answer. Please to do so now. 

A. On reflection, I thought that there were a great many new 
principles involved in this way of making a well, more than I sug- 
gested in my former answer. 

C. Q. 242. Please state what those new principles were. 

A. In driving down a single-pointed pipe I could 
drive it further down into the water than a lead pipe. 
It was cheaper to have one pipe than it was to have two. In driv- 
ing the rod for this well I could have the rod as large as I had a 
mind to, and before I had to have the rod smaller than the pipe in 
order to put it down on the inside. In putting down the rod inside 
of the sheet-iron pipe I had had trouble by reason of the thin pipe 
bending in and in trying to withdraw the rod had pulled the pipe 
up with it. This new way did away with that trouble. In using 
this iron pipe with the point on it, if the well should ever become 
dry, I could drive it down deeper without taking out any of the 

pipe. 
5722 ©. Q. 248. Have you now given all the new principles in- 
volved in the making of the single-pipe well ? 

A. I have all I think of at present. 

C. Q. 244. So far as you have given, Mr. Suggett, what you have 
given seems to be mostly, if not all, as to the materials of the pipes 
and the manner of sinking the one pipe. Was not the idea uf mak- 
ing a well by driving a rod into the ground carried into effect by 
you for Mr. Mudge previously to the making of the Copeland well 
and at the time you made the Seymour well? 

A. It was not. 

C. Q. 245. In making the Seymour well did not you drive a rod 
into the ground and insert a pipe through which water was drawn? 

A. In making the Seymour well we did not drive the rod; 
5723 we worked it down with the lever and chucked it up and down, 
. working the rod and pipe down nearly together. 

C. Q. 246. Then, do you mean that the difference in the idea of 
the two wells is in the manner of getting down the rod and pipe? 

A. The idea means, as I suppose, in the different way of making 
them—that one is a drove one and the other is made by raising up 
the bar and chucking it down and turning it around with the 

lever. 
5724 C. Q. 247. From whom did you derive your idea of driv- 
ing a rod into the earth, withdrawing it, and inserting a pipe 
for the purpose of making a well ? 
A. I do not think of any one but myself. 
5725 C. Q. 248. Did you not get the idea of so doing from your 
work under the direction of Mudge, at Woodruff’s and Sey- 
mour’s ? 
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A. I believe that I did not. 

C. Q. 249. Do you think that you would have ever put into prac- 
tice the idea of driven wells but for your employment in making 
tube wells by Mudge? 

A. I think I should; that was always my intention to try the ex- 
periment; but what kept me from trying it was because I was short 
of money ; Mr. Mudge offered to sell me this drill and pump and 
wait on me for the money, so I bought them on time. 

C. Q. 250. Was not the idea carried into effect by you under the 
direction of Mudge in obtaining water from the earth—the carrying 
out of the idea which you say you had had in mind for several years ? 

A. I think not; but it is possible that I brought it around sooner 

by getting a chance to buy these tools of Mr. Mudge. 
5726 C. Q. 251. I do not think you understand my question, Mr. 
Suggett. What I mean is this—Mr. Mudge emploved you 
and you, under his directions, constructed a well; did you not at 
once discover, when he told you what his method of obtaining water 
was, that he was putting into operation the thought that you had 
had in mind for years ? 

A. I do not recollect of telling him that language at all; 1 could 
see what it was without his telling me. I think I told him that we 
should never be able to make a well in that way without we had a 
very soft place. I think I spoke to him and tried to have him get 
some iron pipe, but it is so long ago that a great many things have 
probably A ase from my mind. 

C. Q. 252. You still do not answer my question. Did you con- 
sider the idea which Mudge directed you to carry into effect in get- 
ting water the same idea which you had had in mind for years, as 
you have stated? Please notice the question carefully and answer 

it directly. 
5727 A. It was very much like mine. I think I never should 
have used sheet-metal pipe. 

C. Q. 253. Did you know the fact that Mudge prepared some iron 
gas pipe, with perforated end and iron point, to take with the 76th 
regiment into the army ? 

A. I did not know that he ever did it. 

C. Q. 254. Did you, in the fall or winter of 1861, see any iron 
pipe prepared by Mudge for making wells or that which you under- 
stood to have been prepared under his directions? 

A. I did not. I have no recollection of ever seeing any that 
Mudge had at that time. 

C. Q. 255. Did you see some pipe in the barn of Albert Rollo, on 
Railroad St., on the premises now occupied by John Barnes ? 

. A. I did not. I have no recollection of ever being in Mr. Rollo’s 
arn. 

C. Q. 256. After the making of the Copeland well you, as a rule, 
abandoned putting two pipes in a well, did you not? I mean the 

making of two-pipe wells. 
5728 A. I did pretty much; all excepting one or two that I 
have spoken of at Mr. Carver's and at Mr. Lang’s. 
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C. Q. 257. Do we get as much water from a two-pipe well as we 
do from a single-pipe well? 

A. I think we do, if the outer pipe is well perforated so that the 
water can flow in freely; I used to think we could not, but my ex- 
perience has changed my mind some on that; I have got wells on 
my premises, where I have got a pipe inside of another one, and 
where I have got a pipe drove down by the side of the other one; 
one I put down on my wife’s premises has a three-quarter pipe at- 
tached to an inch-and-a-quarter pipe; both on one point; I have 
pumped from them both attached together; I have pumped from 
them separately ; I have had the pump on the small one; I have 
now got the pump on the large one; I cannot see but what two 

pipes there work as well one. 
5729 C. Q. 258. Did you not testify in the Carman case that you 
could not get as much water from a two-pipe well as from a 
single-pipe well, and did you not give as your reason there that it 
was “ because” the air gets in between the two pipes and we have to 
wait for the water to run into the outer pipe?” 

A. I believe I did. 

C. Q. 259. How long since you changed your theory ? 

A. I should think some four or five years ago; I do not know 
that I could state the time exactly. 


C, Q. 260. Was your change in theory occasioned by the experi- 


ment which you made upon your own premises and which you 
mentioned in your answer to question 257 ? 

5730 A. About the time that I made these experiments at my 
place I made up my mind that I could get as much water 

out of a two-pipe well as any other if the outer pipe was properly 

perforated to allow the water to flow in freely. 

C. Q. 261. Where was the next well made after the Copeland 
well ? 

A. To the best of my recollection it was at Avery Seaman’s. 

C. Q. 262. When ? 

A. Well, I think it was pretty soon after, but I do not remember 
the date. 

C. Q. 263. Where? 

A. On Merrick St., at his residence. 

C. Q. 264. How was that made? 

A. Pretty much similar to Mr. Copeland’s ; a single pipe. 

C. Q. 265. State whether or not from 1861 to 1866 these driven 
wells were put down in saloons and stores in this village; and, if so, 
to what extent? 

A. I think there were a considerable number put down in this 

village up to that time—1866, but I do not know that I 
5731 should be able to state bow many, for I have lost what ac- 
count books I had, unless I can find them. 

C. Q. 266. After you got your patent for the perforated pipe and 
point for sinking wells, and before the decision in favor of Green in 
the interference case, did you advertise your driven well extensively ; 
and, if so, when did you commence? | 
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A. I did advertise them extensively, and I commenced in 1864 to 
do so. 

C. Q. 267. Through what medium? 

A. Handbills; to the best of my recollection I had them posted 
up; some around town here in places where they were most likely 
to be seen; the handbills were about the character and size of “ De- 
fendant’s Exhibit No. 6;” tothe best of my recollection, I advertised 
in the Cortland papers and in other papers. 

C. Q. 268. In what Cortland papers did you advertise? 
5732 A. I could not say; it was in some of them. 

C. Q. 269. Can you now produce any of your advertise- 
ments, except “ Defendant’s Exhibit No. 6?” 

A. Do you mean in the newspapers ? 

C. Q. 270. I mean any advertisements of the well of any kind? 

A. I do not know; I will look and see if I can find any at home. 

C. Q. 271. In what places did you advertise ? 

pe be best of my recollection is that I had handbills put up at 
Elmira and at Cortland, and, I think, at Corry, Pa., and Springfield, 
Mass. 

C. Q. 272. Wherever you went throughout the United States in 
selling territory did you, to the best of your ability, advertise your 
“bored well?” 

A. I did; I do not recollect of any other places now but these I 
have speken of _probably my agents advertised a good deal. 

C. Q. 273. Did you and your agents travel extensively 
5733 throughout the United States in selling territory ? 

A. Well, I did not travel a great deal; I sold a great deal 
by letter; I traveled some. The way that | advertised considerably, 
I think, was at Elmira when a great many soldiers were there froin 
all parts of the United States; [ think I put one or two on the camp- 
ground. I had some agents. in different parts of the country—not 
very many. 

C. Q. 274. Did you ever hear of a one-pipe well before the well 
you constructed for G. N. Copeland ? . 

A. I think not. 

C. Q. 275. In all of your travels did you hear of any previously 
driven wells? 

A. I believe not. 

C. Q. 276. Did any one ever claim to you to have ever previously 
seen one? 

A. I think not. 

C. Q. 277. What is your belief, Mr. Suggett, as to whether 


5734. or not driven wells were in use before 1861 ? 


A. Well, I always thought that I made the first single-pipe 
driven well. 


Proceedings adjourned until Wednesday, November 24th, 1880, at 
9 o’clock a. m., at this place. 
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WEDNESDAY, November 24th, 1880—9 o’clock a. m. 
Convened pursuant to adjournment. 
Present: George L. Waters, Esq., for complainants; John W. Sug- 
gett, Esq., for defendant. 


Cross-examination of JAMES SUGGETT resumed: 


C. Q. 278. Have you, as requested, made out a list of the wells put 
down by you prior to April Ist, 1864? 
5739 A. I have not. 
C. Q. 279. Why not? 

A. The books or diaries in which I had an account of them I can- 
not find. 

C. Q. 280. Please to give a list of all the wells you can remember 
that you put down prior to April Ist, 1864, giving them as nearly as 
you can in the order in which you put them down, and also the date 
of each as nearly as you can give it. 

A. Do you mean single-pipe wells? 

C. Q. 281. 1 mean both single and double; but please to specify 
the double-pipe wells. 

A. Well, the first one I put down on my own responsibility was 
the Copeland well. Previous to that, in putting down wells, I had 
worked by the day. That was a single-pipe well, and was put down 
in the fall of 1862. The next one, I believe, was Avery Seaman’s, to 
the best of my recollection. That was a single-pipe well; it was 
put down pretty soon after the Copeland well; I do not know that I 
could give the exact date. The next one, I believe, was James Fos- 

ter’s well. That was a single-pipe well; the date I could not 
5736 give; it was right away after the Seaman well; I think he 

took the tools from Mr. Seaman’s. The best of my recollec- 
tion is that the next was John Samson’s, but I cannot say when it 
was. That was a single-pipe well; I think it might have been in 
1862 or 1865; it would be likely to be in 1868; still, 1 could not fix 
the date. That is all now that I can fix on or recollect, as I have 
lost my books. I have not the least doubt but what there was a 
number more, but I cannot find any record of them at present. 

C. Q. 282. Then, as I understand you, you have mentioned in 
your last answer all the wells that you can now testify to having 
put down prior to April Ist, 1864, except the double-pipe weils, 
which you have already mentioned. Is that so? 

A. I have, unless I should find my books or some record by which 
IT could fix the dates. 

C. Q. 283. Have you searched for your books since you have been 
put upon the stand? 

A. I have. 
5737 C. Q. 284. And have you been unable to find any memo- 
randa which enables you to mention any more wells than you 
have already mentioned ? 

A. I have not found any yet. I thinkif I had time I could prob- 
ably find some more wells by going to the parties, who might have 
some date showing where I put down wells for them. 
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C. Q. 285. In your early experience with these wells, in 1861, 1862 
1863, and 1864, were not all driven weils, whether made by first 
driving down a bar or rod of iron and then putting in a pipe or by 
driving down a perforated iron tube without using a bar or rod of 
iron, called in this section of country “ bored wells?” 

A. I think about 1861 or 1862 Mr. Mudge used to call the wells 
which he made with two pipes “artesian wells” some, and sometimes 
I have called them “ bored wells” and sometimes “ drive wells.” 

C. Q. 286. What did you call them in your advertisement 
0738 and handbills? 

A. I called them in my handbills “ the best well in use,” 
“ bored wells,” &e. 

C. Q. 287. George F. Holmes has testified in this case that he at 
one time aided you in making a well, for fire purposes, in front of 
the engine-house in Cortland. How long was that well continued 
in use after it was put down ? 

A. I could not state that. I did not keep any track of it that I 
know of. 

C. Q. 288. Was its use abandoned after a short time? 

A. I could not say ; I could not say whether it is in use now or 
not. 

C. Q. 289. It is on Main St., in Cortland village, is it not ? 

A. It was. 

C. Q. 290. You pass and repass the spot where it was very fre- 
quently, do you not, and have ever since it was made, it being be- 
tween your house and the post office. 

A. I do. 
C. Q. 291. And yet you cannot tell, can you, whether or 
5739 not it is now in use or whether or not its use has been aban- 
doned for years? 

A. I could not tell; it may be covered over; they could perhaps 
uncover it, attach the hose to it, pump it out, and make a good well 
of it. I do not know what has become of it; 1 do not see why it 
cannot be made a good well, for, to the best of mv recollection, I 
drove it ten feet into water. 

C. Q. 292. State whether or not Byron Mudge ever made any offer 
to purchase-a right of you? 

A. He did; I do not know as I can state the day ; it was just be- 
fore Mr. Mudge went off to the war in 1864; he offered to give me 
a hundred dollars for an undivided half of the patent. 

C. Q. 293. You refused that offer? 

A. I did. 

C. Q. 294. Had you previously offered to sell an interest in your 

patent to Byron Mudge? 
5740 A. I had offered to sell him some of it before then; I do 
not know that I can state the time, but I have offered to sell 
him half of it for fifty dollars; it was after | got my patent. 

C. Q. 295. Have you ever used wire gauze in connection with the 
perforated pipes? 

A. I have had wire gauze around the pipe; I had holes drilled in 
the pipe and put this around the outside; I have a good, successful 
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well; I have never used any since; it is unnecessary bere except in 
some localities. 
C. Q. 206. Did you make “ good, successful wells” without using 
wire gauze or other strainers ° 
A. I did mostly; I might have had a failure once in awhile. 
C. Q. 297. After you began to put wells down after your patent of 
1864, did vou put any mark on the pump that you used ? 
A. I believe not, on the pump. 
C. Q. 298. Did you on the pipe? 
o741 A. I believe I did; I believe [ put a label on the pipe. 
C. Q. 299. What was it? 
A. I cannot give the words, but it was to show that I had a patent 
on it. 
C. Q. 300. Was it written or printed ? 
A. I believe it was printed. 
C. Q. 301. Whereabouts on the pipe did you put it? 
A. Mostly at the upper end of the pipe near the pump. 
C. Q. 302. How did you attaeh the label ? 
A. Mostly stuck it on with mucilage. 
C. Q. 303. When did you first attach one of these labels to one of 
your pipes ? 
A. I do not know that I would be able to state when. 
C. Q. 304. About when ? 
A. I do not know that I can give it any different than what I 
have done before. 
C. Q. 305. Did you before April, 1864? 
0742 A. I could not say; I do not think I should be likely to 
put any labels on the pipes before I got my patent, but still 
it is possible that | put some on the wells I made Latenes I could 
not state. 


Redirect-examination: 


R. D. Q. 306. Mr. Suggett, you have been asked by the complain- 
ants’ counsel to produce some handbills, and you have done so. 
Have you those handbills with you now ? 

A. Here are two. 


Defendant’s counsel here offers the two handbills in evidence in 
this case. 
Handbills received in evidence and marked, respectively, as fol- 
lows: “ Defendant’s Exhibit No. 7, Cortland, N. Y., Novem- 
5743 ber 24th, 1880, M. Stanley Bierce, notary public,” and “ De- 
fendant’s Exhibit No. 8, Cortland, N. Y., November 24th, 
1880, M. Stanley Bierce, notary public.” 


R. D. Q. 507. Mr. Suggett, you have stated on your cross-exami- 
nation that after you had made the single-pipe well at G. N. Cope- 
Jand’s you made two two-pipe wells, one for Mr. Carver or Mr. Brad- 
ford and the other for Mr. Lang; were these wells made in the 
bottom of the dug wells? 

A. They were. 
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R. D. Q. 308. You have stated that you assisted Mr. Mudge in 
making a two-pipe well at O. H. Seymour's; did you get the out- 
side sheet-iron pipe down there into the water? 

A. I believe we did. 

R. D. Q. 309. Was the Seymour two-pipe well the only two-pipe 
well that you ever assisted Mr. Mudge in making where the outside 
tubing was got down into water? 

A. It was. 

R. D. Q. 310. You have been asked on vour cross-examina- 
5744 tion in reference to the difference in principle between the 
two-pipe well at Seymour's and the one-pipe well at Cope- 
land’s. Now, was not an important difference between the two kinds 
of wells, that whereas in the Seymour well two pipes had to be used, 
one as a curb and the other as a suction or draw-pipe inside of it, 
in the Copeland well the one pipe answered the purpose of a curb 
or lining to the well and as a suction or draw-pipe for the pums 
attached thereon by an air-tight connection, thus dispensing with 
one pipe? 

A. That was an important difference; [ dispensed with one pipe— 
the outer pipe—and the pipe that I put in answered for the curbing 
of the well and for a pipe to draw the water with the pump at- 
tached. 

R. D. Q. 311. You have been asked on your cross-examination 
why you did not make use of a single pipe at Schermerhorn’s the 
same as you did at Copeland’s afterwards; was one of the causes 

why you did not do'so that you did not own the drill then, 
5745 and cele a could not drive upon it, but had to use it inside 

of the outer pipe by raising it up, chucking it down, and 
rotating it around with a lever? 

A. It was. 

R. D. Q. 312. You have been asked on your cross-examination 
questions from which the inference might be drawn that if you 
possessed or had in your mind at that time the idea of making a well 
with one pipe, as you afterwards did at Copeland’s, why you did not 
do it there before that time. Will you now please explain whether or 
not you were at that time very poor, had a large family on your hands 
to support, and that it was necessary for you to be sure of your pay 
and not make experiments at your own expense ? 

A. I did at that time have a large family to support, and was very 
poor. 

R. D. Q. 313. You have been asked on your cross-examina- 

5746 tion whether or not when Mr. Mudge hired you to assist him 

in making or attempting to make the two-pipe well at Wood- 

ruff’s you discovered that his method was similar to the thoughts that 

you had entertained in reference to obtaining water. You answered, 

among other things, “It was very much like mine.. I think I never 

should have used sheet-metal pipe.” Do you mean that the idea of 

making a well which was then in your mind was to make it with 
one pipe, similar to what you afterwards did at Copeland’s? 

A. It was. I bought the drill and apparatus of Mr. Mudge for 
that purpose, so that I could drive on it and use it as I had a mind to, 
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R. D. Q. 314. Where was the last dug well—or about where—that 
you ever dug? 

A. The best of my recollection is that, if [am not mistaken, it was 
in the spring of 1861, on North Church St., for Mr. Burst. 

R. D. Q. 315. For about the last seven or eight years have you 
been sick, more or less? 

A. I have. 
5747 It is here conceded by counsel that the testimony of this 

witness is closed. 
Proceedings adjourned until 1.30 o’clock p. m. 


1.30 o’CLOCK P. M. 
Convened pursuant to adjournment. 
Present: George L. Waters, Esq., for complainants; John W. 
Suggett, Esq., for defendant. 
The testimony, having been read over to the witness by the notary, 
is here signed by the witness. 
JAMES SUGGETT. 


Subscribed and sworn before me this 24th day of November, 1880. 
[x. s. ] M. STANLEY BIERCE, 
Notary Public. 


5748 Sept. 9, 1880—10 o’clock a. m. 

Case duly called pursuant to adjournment, and George L. 
Waters appears for complainants and Irving H. Palmer for def’t ; 
and James QO. Foster, called as a witness on part of def’t and being 
first duly sworn, deposes and testifies as follows, viz: 


5749 Q. 1. State your name, age, residence, and occupation. 
A. James O. Foster; age, 56 y’rs; Cortland ; mechanic. 
Q. 2. How long have you resided in the village of Cortland ? 
A. Nearly 4 years. 
Q. 3. How long have you resided in the town of Cortlandville ? 
A. 12 y’rs since I returned from Groton. 
Q. 4. Did you reside in the town of Cortlandville previous to your 
removal to Groton? 
A. Yes, sir. 
Q. 5. When did you remove to Groton ? 
A. In April, in the year 1863. 
Q. 6. How long had you resided in the town of Cortland- 
5750 ville previous to April, 1863? 
A. About 12 years, as near as I can recollect. 
Q. 7. In what portion of the town of Cortlandville did you reside 
previous to April, 1863, with reference to the village of Cortland ? 
A. One mile west of Cortland village, near the brick school- 
house. 
Q. 8. Was your residence at that time on the direct road from the 
village of Cortland to Groton ? 
A. Yes, sir. 
Q. 9. Did you havea driven well constructed on the premises 
owned and occupied by you near the brick school-house, in the tow) 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 2103 


of Cortlandville, and on the direct road from the village of Cortland 
to Groton, as you have stated? And, if yes, give the date of its con- 
struction and the name of the person who constructed it. 
5751 A. I cannot tell the day, but it was in fall of 1862— 
either September, in the latter part, or in October. I made 
no minute of the matter. It was constructed by Mr. James Suggett. 

Q. 10. Where was this well made? Describe its location briefly. 

A. At the first| house east of the brick school-house, on the north 
side of the house—outside of the house. 

®. 11. About how far from the house? 

A. I think about 4 feet from one corner of the house; about 4 to 
6 feet northeast from the corner of the upright part of house; I 
think nearer to six feet. 

Q. 12. Was it in plain view from the highway ? 

A. I should say it was. 
5752 Q. 13. Were you present during the construction of the 
well by Mr. Suggett ? 

A. Yes, sir. 

Q. 14. Please describe its construction briefly. 

A. In the first place, we drove a round bar. After we drove the 
bar a sufficient depth we had an iron pipe ready and put that down. 

Q. 15. Please describe the pipe used in the construction of this 
well, giving the material of which it was made and the manner of 
its preparation. 

A. The pipe was gas pipe, I suppose ; size, one inch and a quarter 
in diameter; common gas pipe, with holes drilled into the bottom 
or end, with a point or sharpened iron end. It was iron gas pipe. 

Q. 16. What implements or tools were used in the construction of 

this well, and how was the pipe forced into the ground ? 
5753 A. The pipe was driven by an iron maul. Gas tongs to 
loosen it were used. I do not remember of any other tools. 

Q. 17. How long a time was spent by Mr. Suggett in making this 
well? 

A. From two to three hours. I could not tell exact, but not over 
three. 

Q. 18. Did he have any assistance; and, if so, by whom? 

A. By myself. I assisted him all the time. 

Q. 19. Who was present during the time this well was being con- 
structed ? 

A. I do not remember of any one being there except my wife 
occasionally. 

Q. 20. Did this well yield a good supply of wholesome water after 
it was constructed ? 

A. It was while I owned it. 
5754 Q. 21. What appliance or means was employed to obtain 
water from this well after it was made, as you have stated? 

A. A pump—a cast-iron pitcher-spout pump. 

Q. 22. For how long a period after its construction did you obtain 
water from this well, and when did you last see it? 

A. I obtained water from it from the time it was driven until the 
next spring, in April. I saw it last this present summer. 
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Q. 23. Was it in a condition for use when you last saw it? 

A. I could not say. 

Q. 24. When did you last see water drawn from it? 

A. I have seen water drawn from it since I left, but how long ago 

I cannot say. 
5790 Q. 25. Have vou seen water drawn from it since you left 
the place on more than one occesion ? 

A. I think I have. 

Q. 26. Who now occupies the premises on which this well is situ- 
ated ” 

A. Mr. John B. Buell. 

Q. 27. To whom did you sell the premises upon which the well is 
located, and when did you sell the same ? 

A. To Sullivan Hatch, in March, 1863. 

Q. 28. And was the well constructed in September or October pre- 
vious to the sale to Hatci ? 

A. It was. 

Q. 29. How was your attention called to the method of construct- 

ing driven wells ? 
5756 A. I was talking with some persons here in the village 
about digging a well, and they asked me why I did not get 
Mr. Suggett to drive one; they said he could drive me a well right 
down without digging ; I said if that was so [ would go and see him, 
and I made a bargain with him, or he said he could, at least, and I =» 
think I carried him up. 

Q. 30. By whom were you told uf this method of constructing a 
well by forcing an iron gas pipe, perforated and pointed at one end, 
into the water and earth, as you have described ? 

A. I do not remember; I have tried to think, but cannot. 

Q. 31. How deep into the earth was this gas pipe sunk or driven? 

A. Between 16 and 18 feet; I don’t remember nearer than that; 

it might have been more. 
797 Q. 32. About how deep was the water inside the pipe? 
A. From 4 to 5 feet, as near as I can remember. 

Q. 33. How far up from the pointed end did the perforations in 
the pipe extend, and what was the purpose of these perforations ? 

A. I should think two feet, and they were for the purpose of let- 
ting water into the pipe. 

Q. 34. After this well was completed, as you have described, was 
the earth compact around the pipe and in contact with it around 
the entire circumference of the pipe? 

A. It was, at the top of the ground, and as far as I could see. 

Q. 35. Was there an excavation made in the ground before the | 

pipe was driven and into which it was driven ? 
5758 A. Yes, sir. 
Q. 36. Was the earth replaced into this excavation after 
this pipe was driven and made compact about the pipe? | 

A. It was. 

Q. 37. Please state how this was done. 

A. It was shoveled back in and stamped down. - 
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Q. 38. Was any secresy practiced or enjoined by yourself or Mr. 
Suggett in the making of this well? 
A. No, sir; not any. 
Q. 59. Did you tell any of your neighbors or acquaintances of the 
making of this well or describe the process by which it was made ? 
A. I presume I told my neighbors, but do not know as I told 
them the process. I might and might not. 
o709 Q. 40. Did your neighbors and acquaintances and others 
see this well and see it In operation ? 
A. Yes, sir. 
Q. 41. Did some of your neighbors procure water from this well 
occasionally ? 
A. I think they did, but cannot say to what extent. 
Adjourned until 2 o’clock p. m., Sept. 9, 1880, at the law office of 
Wim. D. Tuttle, in Cortland village, N. Y. 


Avaust 9, 1880—2 o’clock p. m. 
Called pursuant to adjournment and parties present as before. 


Q. 42. Was the cast-iron pitcher-spout pump, by means of which 
water was drawn from this well as you have stated, attached to the 
pipe forming the well, described by you, by an air-tight connection ; 
if so, how was it attached ? 

A. I do not know whether it was attached, by a screw thread 
5760 cut on the pipe or soldered on ; it was air-tight. 
Q. 48. Whom did you pay for this well ? 

A. James Suggett for the work of putting it down; I think I 
bought the materials at some hardware store; Mr. Suggett superin- 
tended the making of point and fitting of it, but I paid for it. 

Q. 44. Was Nelson W. Green recognized in the transaction in any 
way? | 

A. No, sir; I did not know there was such a man at that time. 


Direct examination closed and cross-examination here commenced 
by Geo. L. Warrrs, counsel for the complainants: 


C. Q. 45. Your house, at which this well was located, was on the 
north side of the highway and fronted toward the south, did it 


not ? 
o761 A. The road does not run exactly east and west; it fronted 
southerly. 


C. Q. 46. Which way does the road run? 

A. By the house it runs southwest and northeast. 

C. Q. 47. And does your house front toward this road” 

A. Yes, sir. 

C. Q. 48. Was there not an upright part to the house and a wing 
attached, the two forming, on the backside, an L? . 

A. Yes, sir. 

C. Q. 49. And was not this well on the backside of the house di- 
rectly within the angle of the L? 

A. It stands about six feet outside the angle and about 12 feet 
from the corner. 
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5762 C. Q. 50. And was it directly behind the wing part of the 
house from the highway ? 

A. Yes, sir. 

C. Q. 51. Would it not be with considerable difficulty and with 
very close observation that one would be able to see this well from 
this bighway running in front of your house? 

A. It would in front of the house, but going west when there was 
no other obstructions—which there was not at the time it was put 
down—by observing, it could be seen from the highway I will say 


8 rods east side of the house. 
C. Q. 52. It could not be seen at all in front of the house nor in 


that highway west of the house, could it? 


A. No, sir. 
C. Q. 53. Was there a box or curbing around this pipe? 


5763 A. I think there was enough to set the pump on. 
C. Q. 54. The pipe was not visible, was it? 


C. Q. 55. One by looking at it could not tell whether it was a 
driven well, a dug well, or a cistern, could they ? 

A. No, sir. 

Cross-examination closed and redirect examination by Irvine H. 
PALMER, counsel for def’t: 

R. Q. 55}. Was there not arch-shaped openings above the flange 
and below the cylinder of this pump through which the pipe to 
which it was attached might be seen? 

A. Yes, sir. 

R. Q. 56. Do you mean the pipe to which the pump was attached 


could not be seen through these openings in your answer to C. 


Q. 54? 
5764 A. I did not mean that they could not; I had forgotten 
about the openings until my attention was called to it. 

R. Q. 57. A person observing that this pump was attached toa 
gas pipe extending into the ground would readily discern that the 
well was a driven well, would they not? 

A. I think not; 1 do not know how they could tell. 

R. Q. 58. The highway which ran in front of your house took a 
direction a little south of west and a little north of east at that point, 

did it not? 
5765 - A. Yes, sir. 
R. Q. 59. Was there another highwey which intersected this 
highway a few rods west of your (then) residence ? 

A. Yes, sir. 

R. Q. 60. What direction did that road take opposite your place ? 

A. A little east of north and a little west of south. 

R. Q. 61. About how far west of your residence do these roads 
intersect ? 

A. I should think 15 rods or more. 

R. Q. 62. Could this well be seen from the last-mentioned bigh- 
way? 


A. It could. 
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R. Q. 63. About what was the nearest distance from this last-men- 
tioned highway to this well ? 
A. I think from about 8 to 10 rods. 


5766 Redirect examination closed and cross-examination also 
closed. 
JAMES O. FOSTER. 


Subscribed and sworn to before me this 9 day of September, 1880. 
[L. s.] WILLIAM D. TUTTLE, 
Notary Public. 


5767 Mr. Jonn S. Samson testifies as follows: 


Q. 1. State your name, age, residence, and occupation. 
A. John S. Sampson; 73 y’rs; Cortland, N. Y.; I have retired 
from business. : 
Q. 2. How long have you resided in Cortland village or vicinity? 
A. I have lived in the vicinity 60 years; have lived in the cor- 
poration 30 years. 
Q. 3. At one time did you have a driven well, so called, made on 
your premises in this village ? 
A. I did. 
Q. 4. Who made that well ? 
A. James Suggett. 
Q. 5. How did he make it? Please give a description of the tools 
he used and the process of its construction. 
5768 A. He had a solid iron bar he drove first with an iron 
sledge ; I think the bar was some 10 or 12 feet long; after he 
made the hole as deep as he could with that he drew it out and put 
in a gas pipe with a joint in the end, pipe perforated above the point ; 
drove it down as far as I wanted it; when he got it down to the 
length he wanted it he put on a pump and set it to work. 
q. 6. What was the size of that gas pipe? 
A. I think it was one inch and a half. 
Q. 7. How did he fasten the pump on the pipe? 
A. By having a screw cut on the gas pipe and screwed the pump 
on. 
Q. 8. How deep did he drive the gas pipe into tne ground from 
the surface of the earth? 
A. I have no means of telling exactly, but my mind would be it 
was some 20 odd feet. 
Q. 9. After screwing on the pump did he obtain water? 
A. He did; we got abundance of nice water. 
o769 Q. 10. How long did you continue to use this well? 
A. I think I used it myself about two years; it has been 
in use ever since. 
Q. 11. Can you fix the date when it was made by Suggett as you 
have testified ? 
A. I think we started the water April 10, 1863. 
Q. 12. How do you fix this date? 
A. From a diary that I kept at the time. 
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Q. 13. Then are you positive it was made in the year 1863? 

A. lam, 

Q. 14. Who did you pay for making this well? 

A, James Suggett. 

Q. 15. Did Mr. Suggett practice any secrecy or enjoin any on you 

in the making of this well? 
o770 A. Hedid not. I knew he invited men there to see it and 
see it work. 

Q. 16. Do you know the complainant, Nelson W. Green ? 

A. I know Nelson W. Green. [do not know whether he is com- 
plainant or not. 

Q. 17. Did he live in this village at that time? 

A. I think he did; his family were here at that time. 

Q. 18. Was James Suggett making it a business to drive wells at 
the time he made yours? 

A. He was. 

Q. 19. Had you previously heard or known of his driving other 
wells ? 

A. I had. 
5771 Q. 20. After James Suggett commenced to drive wells did 
not the driven wells become a common and general thing 
in the village? 

A. It went into pretty general use. 

Q. 21.. Did you not frequently in the y’rs 1862 and ’3 and up till 
March, 1864, meet Col. Nelson W. Green upon the streets and in 
the business places of the village ” 

A. All the time he lived here I used to meet him frequently, but 
do not know the date of the time that he moved here or the time 
that he left. 

Q. 22. From the time that James Suggett commenced to make 
driven wells, made substantially as yours was, and up to March, 
1864, did you not frequently see him or his workmen passing through 
the streets of Cortland village with their tools and implements for 
the purpose of making such driven wells? 

A. I did. 
0772 Q. 23. Did you not also see Byron Mudge engaged in mak- 
ing these driven wells in and about the village and passing 
through the streets with his tools and implements for making the 
same in this village? 

A. Yes, sir; I should think I did. 

Q. 24. And after James Suggett first coummenced to make these 
wells, and during the said years, was it not publicly talked and dis- 
cussed by the citizens generally that he had been lucky or had hit 
upon a good thing in having discovered or invented a method of 
making a well by means of a pointed and perforated gas pipe forced 
into the earth and into the water therein and having a pump at- 
tached tothe said pipe? Please state generally what you then heard 

talked or discussed concerning the same. 
5773 A. I do not know as I can answer all of the above by one 
answer. It was talked about at that time and called Suggett’s 
well; there was a great deal of talk about it, but how generally I do 
not know. 
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Q. 25. Do you think it probable or even possible that a man living 
in Cortland, as Col. Greene did, when Suggett first commenced to 
make these driven wells, and up to 1864, could not have heard them 
talked about or known of their existence in this village and vicin- 
ity, taking into consideration when vou make your answer that you 
frequently met him on the streets and in the business places of the 
village, and also the public notoriety of these driven wells at that 

time and the state of the public mind in reference to them, 
5774 and assuming that Col. Greene returned from the army in 

the spring of the year 1862 and then lived in a house, then 
owned by Daniel Bradford, on Main street, where the Masonic Hall 
block now is, until the summer of 1863, and then moved to his place 
near the arding-mill ? 

A. I should not think it hardly possible that a man could live 
here and not hear more or less of it. 


Direct examination here closed and cross-examination by Gro. L. 
Waters, Esq., counsel for complainants: 


C. Q. 26. How many years has it been since you retired from active 
business ? 
5775 A. Perhaps one or two. I have been in business all the 
time, more or less, up to within two years. 

C. Q. 27. Will you here show to me the diary wherein you say 
you made an entry which enables you to fix the time of the putting 
down of the well as April, 1863 ? 

A. I will if you will wait for me to go and get it at my house, or 
I will show it to you any time I am coming along here. I have not 
it with me. 

C. Q. 28. Have you a copy of the entry which you made in the 
diary from which you refresh your memory as to the time? 

A. I have. 

©. Q. 29. Please to look at that copy and give the exact words of 
your entry in the diary of 1863, by which you say you know the 

date of the putting down of the well. 
5776 A. Witness here reads: “Suggett drove well in 1863, the 
10th of April.” 

C. Q. 30. And are those the exact words of that entry made in the 
diary under the date of April 10th ? 

A. It says in the diary, under the date April 10th, 1863, “ Sug- 

ett drove well,” just the same as it says here under that date. 

C. Q. 31. Where was that well ? 

A. On North Church street, at the (then) back door of the place 
now owned by J. J. Pease, on the west side of the street. 

C. Q. 32. That is not one of the business streets of the village, is 
it? I mean by this there are nothing but private residences on 
that street. 

A. Private residences; pretty prominent street, but not a business 

street. 
5777 C. Q. 33. Was the well itself in sight of the street ? 
A. You could see it from North Church street for a short 
distance, but you could not see it when in front or nearly in front 
of the house. 
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C. Q. 34. Have you any knowledge where Col. Green was in the 
years 1862, ’63, and ’64? 

A. I know I met him in that time; where he kept himself gen- 
erally I do not know. 

C. Q. 35. Do you know how he was occupied during any of those 
years, so that you can now tell? 

A: What time he was in the army I frequently saw him; after 
that I cannot tell what business he was in. 

C. Q. 36. Were you somewhat intimately acquainted with him, so 

that you knew his general characteristics ? 
5778 A. I only had a passing acquaintance with him; I only 
knew him well when I met him. 

C. Q. 387. Was he not, as you personally observed and as you 
knew by his reputation, a nervous, excitable, eccentric, vehement 
man ? 

A. I would not want to say that he was. I never had occasion to 
call him out where he would show these traits. 

C. Q. 38. Were not the vears of 1862, 1863, and 1864 years of 
great excitement in the village of Cortland, and was not the whole 
community during that time greatly absorbed and im a great state 
of excitement over the war of the “rebellion,” which was then 

going on? 
o779 C. Q. 39. Question repeated. 

A. It was more or less during the war; not so much, how- 
ever, but people attended to their business and knew what was going 
on here generally. 

C. Q. 40. Was not the village of Cortland during the time also 
considerably excited over the shooting affair between Col. Nelson W. 
Greene and Andrew J. McNett, and was not Col. Greene one of the 

central figures around which this excitement gathered ? 
5780 A. I could not answer that question, inasmuch as I was 

more or less away and do not know to what extent, except by 
heresay. 

C. Q. 41. How much of the time were you away during the years 
1862, 1863, and 1864? 

A. I could not tell without referring to my diary. I was in Wash- 
ington some of the time in 1863 and 1864, and the rest of the time 
I could not say without referring to 

C. Q. 42. Give your opinion, stating, as near as you can, what por- 

tion of the time you was away during those years. 
5781 A. I have no means of knowing here. It might have 
been half of the time and a little more or little less. I could 
tell to a day by going to my diary. 

C. Q. 483. I do not wish to delay the examination, Mr. Sampson, 
for you to get your diary. In your opinion were you away from 
Cortland in those vears one-half of the time? 

A. I could not tell; it might of been just as I said—a little more 
or a little less. 

C. Q. 44. Have vou an opinion on the subject, or do you mean to 
state for your last answer that you were away about one-half of the 
time? 
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A. I should think in those years ] might of been away half of the 
time; it might turn out that I was away 9 months in a year, 
5782 and it might be 5 months in a year; I could tell by looking. 
C. Q. 45. So that during those years there was a large part 
of the time when you had no personal knowledge of what was going 
on in Cortland, was there not ? 
A. All of the time I was away I knew only by hearsay. 


Examination here closed, with the privilege of complainants re- 
calling him for cross-examination. 


J. S. SAMPSON. 
Subscribed & sworn to before me this 20 day of August, A. D. 


1880. 
WILLIAM D. TUTTLE, 
Notary Public. 
Adjourned until 9 a. m., August 21, at same place. 


5783 Aveust 21, 1880—9 o'clock p. m. 

Case duly called pursuant to adjournment, and same parties 
present, and case adjourned until one o’clock an- thirty minutes p. 
m., August 21, 1880, at same place. 


Aveust 21, 1SSO—1.30 a. m. 
Case called pursuant to adjournment, and same parties present. 


Joun 8. Sampson, recalled by the complainants and cross-exam- 
ined by Geo. L. Waters, Esq., testifies as follows: 


C. Q. 46. Had you ever known of any driven wells previously to 
the time that yours was driven; if so, when and where? 

A. I had; I went with Mr. Suggett to look at one or two, but I do 
not remember where; I think one was in Copeland’s cellar, of the 
Schermerhorn block. I went to look at one or two before I con- 

cluded to have one made. 
5784 C. Q. 47. Can you specify any well that you can positively 
say you saw before your well was driven? 

A. No more than I have; I have not thought of that thing, but 
think it was somewhere under the bank, in Copeland’s cellar; that 
is all I can specify now. 

C. Q. 48. And was the only knowledge which you had of driven 
wells that which you obtained immediately previous to the putting 
down of your well, and was such knowledge obtained by your in- 
vestigation made to determine whether or not you would have this 
well put down ? 

A. I had bought a place where there was no well; I wanted a well. 
I applied to Mr. Suggett, whom I had heard was putting down such 
wells, and after talking with him I concluded to try one myself; I 
knew nothing myself until that time, except what I had heard; I 
had never examined them myself until I wanted a well. 

C. Q. 49. You suy you saw Mr. Suggett in the streets with 
his tools for putting down wells; when did you thus see him? 


>» - 


o7 


2112 WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 


A. I cannot specify any particular day, but I saw him before and 
after the time I agreed with him to put one down for me. 

C. Q. 50. How long after your well was put down did you first see 
him with tools? 

A. That I cannot tell; have no meansof knowing; it might have 
been a week, more or less; it was about that time. 

C. Q. 57. What tools did he have that you now remember? 

A. Well, it strikes me he had about the same he brought to my 
house; an iron bar or two, a sledge, and one or two pair of 

tongs. 
5786 CC. Q. 52. Will you swear positively that he had any one of 
these tools? If so, state any one of them that he had, and 
state when and where that you saw them. 

A. You have mixed them up into so many questions I cannot 
answer them; I will not swear to any one of them positively, except 
when he came to my house he had one or two tongs and some chains 
and bars. 

C. Q. 53. Aside from the time when he came to your house, will 
you swear positively that you ever saw him, during the y’rs 1862, 
1863, and up to March, 1864, have a single tool for the purpose of 
putting down a driven well? If so, state what the tool was and when 
and where you saw it. 

A. I remember of seeing him and talking with him after he put 

one in for me, and he had his tools with him, but I cannot 
5787 remember what they were nor where nor when it was; this 
is all the occasion that I now remember. 

C. Q. 54. You stated in answer to question 23 that you thought 
you had seen Byron Mudge passing through the streets with his tools 
and implements for making wells. Can you swear positively that 
you did see him thus passing with his tools ? 

A. I remember seeing him with his toolsk—Mudge and some other 
man, but I cannot tell when; [ think it was after my well was put 
down. 

C. Q. 55. Can you tell who the other man was, in what year it was, 
what tools they had, or where it was? 

A. No; I met some man and he wanted to know if I 
5788 wanted a well, and I told him I had one, and he claimed he 
was putting down Mudge’s patent or something of that kind. 

C.Q. 56. And is that all you know about Mudge passing through 
the streets of Cortland with tools for making wells? 

A. It is all I remember now. 

C. Q. 57. In answer to question 24 you state that it was talked 
about at the time your well was put down that it was Suggett’s well. 
Give the names of those who said that. 

A. I cannot remember any names except Durell and Ellsworth. 
That is all I remember now. 

C. Q. 58. Durell was Suggett’s lawyer, and Ellsworth was a nan 
who worked for Suggett ; is that not so? 

A. Yes; it is so. 
5789 C. Q. 58}. Since you were examined have you looked at 
your diary to ascertain the time you was away from Cortland 
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A. Yes, sir. 

C. Q. 59. What portion of the time were you away in the years 
1862, 1863, and 1864 ? 

A. About 3 months I think I was away. It might have been a 
little more or little less; in 1863 a little over 3 months, perhaps, and 
in 1864 half of the time—six monthe, or perhaps a little over. 

C. Q. 60. In answer to question 25 you say that you should think 
it hardly possible that a man could live in Cortland at that time 
without hearing more or less in regard to the putting down of these 
wells. Can you testify that Col. Greene did know anything in re- 

gard to it? 
5790 A. Ido not know that he knew anything about it. 
C. Q. 61. How many times, when, and where did you meet 
Col. Greene in Cortland in the year 1862? 

A. Now, it isimpossible for a man to answer such a question after 
the lapse of time that has passed since then. 

C. Q. 62. Do you wish me to understand, then, Mr. Samson, that 
you cannot swear positively that you met him atall in the year 1862? 

A. I cannot say positively what date it was ; during his living here 
I met him occasionally ; I knew him well, but when or where I met 
him I have no recollection now. 

C. Q. 68. Do you mean the above answer to apply to the years 
1863, 1864, as well as 1862? 

A. Yes, sir. 
o791 C. Q. 64. Do you know what business Col. Greene engaged 
his time in the years 1863, 1862, and 1864? 
A. I do not know anything about it. 


Cross-examination closed and redirect examination by Jonn W. 
Suaecett, Esq., def’t’s counsel : 

R. Q. 65. Col. Greene was a man of a large size, was he not? 

A. Not very large, I should not think ; about medium size. 

R. Q. 66. He was a man of apparently good health and strong 
physical developement. 

R. C.Q. 67. You say the well on your premises was in sight from 
a portion of North Church street; could a person from the street 

tell whether it was a dug well or a cistern or a driven well ? 
5792 A. Could not tell anything about it unless you examined ; 
all you could see was the pump. 

R. Q. 68. Supposing that a person who pretended to have 
invented or discovered a driven well should have seen that 
pipe with a pump on it sticking up back of your house, ought he to 

1ave known, in your judgment, it was a driven well (so called) or 
not? 

A. It was a sort of foree pump they made in 1861 and 2, and you 

could see the pump, but not the pipe. 
5793 R. Q. 69. You state, in answer to cross-question 55, that a man 
claimed he was putting down Mudge’s patent, or something 
of that kind ; please state, as nearly as you can, how long this was 
after your well was put down. 
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5TM4 A. I could not tell anything about it; I have no means of 


knowing. 
R. C.Q. 70. Can you tell within one or two years of the time? 
5795 A. I do not know as I can. 
J. S. SAMSON, 


Subscribed & sworn to before me this 21st day of August, 1880. 
[SEAL. | WM. D. TUTTLE, 
Notary Public. 


5796 7 O'CLOCK P. M. 
Convened pursuant to adjournment. 
Present: George L. Waters, Esq., for complainants; John W. 
Suggett, Esq., and Irving H. Palmer, Esq., for defendant. 


WitiiAM A. Antuony, being called for the defendant, and being 
apparently about the age of 46 years, and being by me first cau- 
tioned and sworn to testify the truth, the whole truth, and nothing 
but the truth in the above-entitled matter of controversy, and being 
by me carefully examined, did testify, depose, and say, in answer to 
the following interrogatories propounded by Joun W. Suacetrt, Esq., 
of counsel for defendant, as foilows: 

Q. 1. What is your name, age, residence, and occupation ? 

A. William A. Anthony ; 46; Ithaca, N. Y.; professor of physics 

in Cornell University. 
5797 Q. 2. How long have you been professor of physics in Cor- 
nell University ? 

A. Nine years last November. 

Q. 3. Have you been engaged, more or less, as such professor and 
otherwise in the study of hydraulics and other kindred sciences ? 

A. Ihave been engaged in the study of hydraulics for some twenty- 
five years. 

Q. 4. Are you acquainted with and have vou a knowledge of 
what is commonly known as the “driven well,” usually constructed 
by two methods, viz: Ist, by driving or forcing a solid bar into the 
earth without removing the same upwards to and into the water- 
bearing stratum, and after it is so driven or forced withdrawing it 
and inserting in the aperture a tube, pointed at its lower end and 
perforated with a number of holes for a short distance above the 
point for the admission of water, and then attaching to the upper 
end of said pipe so inserted an ordinary suction pump by an air- 

tight connection, by the operation of which water is obtained ; 
5798 2d, by driving or forcing the pipe prepared as in the first 

method above described directly into the earth to and into 
the water-bearing stratum, dispensing with the use of the solid rod, 
and then attaching the pump by an air-tight connection to the 
upper end of said pipe, and by operating the same obtaining water, 
the earth being by both of these methods compacted around the 
tube as the result of the lateral displacement of the earth in the 
driving or forcing of the solid bar or tube? 

A. I have seen many such wells and have known of their being 
constructed by the second method, viz., driving the pipe itself into 
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the earth; I do not remember ever having seen one constructed by 
the first method. ; 

Q. 5. In youropinion, does the fact that the earth is compacted about 
the pipe or tube, as stated in the last question, increase or diminish 

the productiveness of said well? 
5799 A. The compacting of the earth about the pipe cannot in 
any way affect the productiveness of the well. 

Q. 6. In your opinion, is a driven well more productive than an 
open well made in the same locality with the same conditions of 
soil and water-bearing strata, both wells being of the same depth 
and a tube being used in the open well of exactly the same internal 
diameter and pointed and perforated exactly similar to the said 
driven-well tube, the pumps used on each being of exactly the same 
construction, stroke, and capacity ? 

A. In my opinion, both wells would yield the same quantity of 
water under the conditions named. 

Q. 7. In your opinion, is it possible by the operation of a 
5800 pump ona driven-well tube to create a partial vacuum in the 

water-bearing stratum contiguous to the lower portion of the 
driven-well tube and outside of the same, the well being a produc- 
tive and practical well ? 

A. It would be impossible to produce a vacuum under such con- 
ditions, since the soil is more pervious to air than it is to water. 

Q. 8. In your opinion, is there a partial relief from atmospheric 
pressure upon the surface of the water outside of and surrounding 
the lower portion of the driven-well tube whenever the pump works 
freely and there is a good yield of water? 

A. In my opinion, there would be no sensible variation of the 
pressure upon the surface of the water whether the pump was 
worked or not. : 

Q. 9. In your opinion, if there is any partial relief from atmos- 
pheric pressure on the water outside of and surrounding the lower 

portion of the driven-well tube, would it increase or decrease 
5801 the supply of water or tend so to do? 

A. Assuming, for the sake of answering the question, that 
such a decrease of atmospheric pressure may exist, there could -be no 
increase in the flow of water, since the air in the surrounding earth 
has just as free access as the water to the space surrounding the pipe 
and would flow into it more freely and rapidly. Assuming the dt- 
minished pressure to exist, it could not affect the supply of water, 
either to increase or diminish it. 

Q. 10. In your opinion, if an ordinary well, from which the water 
is drawn by a pump attached to a pipe, be filled up with dirt and 
the dirt packed tightly about the pipe, will the productiveness of 
the well be thereby increased, said pump being attached to said pipe 

by an air-tight connection? 3 
5802 A. In my opinion, the productiveness of the well could not 
be increased by such treatment. 

Q. 11. Will you now, in your own way, give any scientific or 
other reasons or explanations to account for the answers which you 
have made to the foregoing questions? In giving this answer you 
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will consider yourself at liberty to enlarge upon the scientific ques- 
tions so involved, if you so desire. 

A. Well, first, in regard to the production of a vacuum in the 
vicinity of the pipe, the earth in which such wells are found avail- 
able is filled with air above the water-bearing strata; air circulates 
through it more freely than water, and any space left by the lower- 
ing of the water about the pipe would be immediately filled with 
air, thereby preserving the atmospheric pressure upon the water in 
the vicinity of the pipe sensibly, the same as upon the surface of 

the water farther away ; in order that the atmospheric press- 
5803 ure may be made available to increase the productiveness of 

the well, as suggested in question 9, it is essential that the 
air should be shut out from the space about the pipe and that water 
only should gain access to the space left by the water in consequence 
of the working of the pump; in other words, it is essential that 
there should be something equivalent toa bell or an inverted tub 
or pail through which the pipe passes by an air-tight connection, 
the edge of such bell or tub extending below the surface of the 
water in the water-bearing stratum; under conditions like this, and 
under no other, the atmospheric pressure outside of the supposed 
bell might increase the flow of the water into the space immediately 
surrounding the pipe; there is nothing in the driven well that 
could serve the purpose of such a bell or tub; the earth-near the 

pipe being equally permeable to air, with the earth at a dis- 
5804 tance from the pipe, the compacting of the earth by the 

driving of the pipe only extends at most to a very few inches 
distance, and could in no way hinder the access of the air to the 
vicinity of the pipe near the surface of the water. 


Direct examination closed. 
8.40 O'CLOCK P. M. 
Proceedings adjourned until Thursday, May 4th, 1882, at 9 o’clock 
a. m., at thisplace. 


5805 Proceedings adjourned until’ Friday, May 5th, 1882, at 9 
o'clock a. m., at this place. 
Fripay, May 5th, 1882—9 o’clock a. m. 
Convened pursuant to adjournment. 
Present: William D. Andrews, Esq.,and George L. Waters, Esq., 
for complainants, and John W. Suggett, Esq., and Irving H. Palmer, 
sq., for defendant. 


WiLiiAM A. AntTHoNy, produced for further examination; and 
the said Wittiam A. Anrnony did further testify, depose, and say, 
in answer to the following cross-interrogatories propounded by W1- 
L1AM D. ANDREws, Esq., for complainants, as follows: 


C. Q. 12. Have you ever constructed or assisted in constructing a 
driven well ? 
5806 A. I never have. 
C. Q. 13. Have you ever seen driven wells constructed and 
seen the operation of making from start to finish, including the pro- 
curement of water therefrom ? 
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A. I never have. | 

C. Q. 14. Then is the testimony you have given in regard to 
driven wells upon your direct purely theoretical ? 

A. It ismot purely theoretical, but based upon a knowledge de- 
rived from the general experiments connected with the manipula- 
tion of gases in the laboratory of the permeability of loose powders 
to gases. ‘In the manipulation of gases they are often passed 
through drying tubes, which are usually glass tubes, say, from one- 
half inch diameter and from sixteen to twenty-four inches in length, 
filled with loose powders, such as chloride of calcium. It is not un- 

common to pass the gas through six such tubes in succession, 
5807 which would give a length of, say, eight to twelve feet ; to cause 

the flow of, say, one gallon every 5 minutes of gas through 
such a succession of tubes requires a pressure of only two or three 
inches of water. My answers have been based upon knowledge de- 
rived from a ‘variety of such experiments as these. 

C. Q. 15. Please explain how you apply the knowledge derived 
from such experiments to the driven well and its action and what 
connection you claim there is between these experiments and the 
action of a driven well. 

A. My previous answer had reference especially to the questions 
relating toa relief of atmospheric pressure in the vicinity of the 


driven tube in consequence of the working of the pump and the as-" 


sumed lowering of the water outside the tube thereby. The ease 
with which a gas permeates through a loose porous soil would pre- 
vent any relief of pressure occurring, since if the surface of the 
5808 water is lowered the air from the surrounding soil would take 
its place so freely that there could be no sensible diminution. 

C. Q. 16. Do you, then, mean to be understood as saying that the 
body of earth intervening between the surface of the earth and the 
surface of the water in the earth and the earth that intervenes be- 
tween the surface of the water in the earth down to the openings in 
the lower end of a driven well forms no obstruction to the free pas- 
sage of water through it, but that the water so flows as freely as if 
no earth intervened ? 

A. I have said nothing whatever in regard to the flow of water. I 
do mean to say that the earth above the surface of the water inter- 
feres so little with the flow of air that the pressure of the air upon 
the surface of the water near the driven tube when the pump is 
working will be sensibly the same as at a distance. ‘The rise of the 

water in the tube by the action of a pump placed on top of 
5809 it is itself evidence of the free action of the atmospheric press- 

ure upon the surface of the water outside. I do not mean to 
say that the water flows as freely through the soil as through a space 
devoid of earth. 

C. Q. 17. What knowledge have you in regard to the making of 
open wells and the methods of procuring water from them? Please 
state as fully as may be. 

A. | have had charge of the construction of three or four open 
wells, mostly in sandy or gravelly soil. One of these, in the State of 
Jowa, was undertaken for the purpose of obtaining a water supply for 
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the entire purposes of the State Agricultural College, including barns, 
farm-house, dormitories, boarding department for students, chemical 
laboratory, workshop, where a 20-horse engine was supplied with 
water, and also including the use of water for irrigation of flower- 
beds and garden. This well was made, as I remember it, 
5810 about eight feet in diameter inside the brick walls. In the 
process of construction it was impossible to keep the water 
more than about thirty inches below its natural level by means of 
a ten-inch steam pump driven at its highest speed, and the effort to 
sink the well below that depth had to be abandoned. That well 
supplied all the wants of all the departments of the college, and from 
what I have heard from there lately is stili being used in the same 
shape as when I left it. In none of the cases in which I have had 
special knowledge of the construction or use of open wells have I 
known the water to be lowered to any considerable extent by the 
ordinary drafts upon it. Open wells, so far as my knowledge goes, 
fail from the general lowering of the water in the soil during times 
of drouth, and not from a failure of the water to find its way into 
the well from tle earth. 
5811 C. Q. 18. You speak of a ten-inch pump being used to empty 
this well upon the State Agricultural College grounds. How 
much water did that pump throw per minute? 

A. I ean only answer that question roughly, but I should say the 
pump must have made at least fifty strokes per minute—probably 
much more—which would give about fifty cubic feet of water per 
minute, as the pump was new and in perfect order. 

C. Q. 19. What was the size of the suction pipe of that pump and 
what the size of its discharge? 

A. I think the suction pipe was four inch; it may have been 

larger. The discharge pipe, I think, was four inch also, 
5812 but I am not certain as to that. 1 think it was a Blake steam 
pump. 

©. Q. 20. When was this ? 

A. In the summer of 1871 or 1872. 

Q. 21. Have you ever used a driven well ? 

A. I have never used one continuously; I mean by that that I 
have only used them occasionally. 

C. Q. 22. How long did you ever use one at one time continu- 
ously?” 

A. Never more than a few minutes. 

C. Q. 23. Did you ever pump a driven well dry? 

A. No; I never pnmped more than three or four pails of water 
at any one time that I remember. 

C. Q. 24. Was there any driven well put down and used in the 
vicinity of the open well yon speak of having made at the college 
grounds? 

A. There was none. 

©. Q. 25. Then you have no means of comparing the supply of a 
driven well with the supply from that open well, if I correctly un- 

derstand you; is that so” 
5813 A. I have no means from actual experience. 


449 


13 


— — - a 


i un" SS” 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 2119 


C. Q. 26. Suppose two pipes of the same size and construc- 
tion of openings for the admission of water at the lower end have 
the same size of pump attached and operated the same, the one being 
inserted tightly into the earth asa driven well and the other in- 
serted into free water in an open well; into which will the water 
pass the most freely and easily ” 

A. In actual practice I consider that the water would flow most 
freely and easily into the pipe in the open well, because the openings 
in the driven pipe must be more or less clogged by the gravel and 
other material outside. 

C. Q. 27. Will the water flow as freely through the earth to the 
driven well as it will flow from the open well into the tube inserted 
therein without any regard to the clogging of the holes in the pipe 

by the earth, as you have stated ? 
5814 A. I think, after the well has been in nse some time and 
the finer material which is drawn up with the water at first 
has been removed, that the water will flow almost, if not quite, as 
freely through the space in the vicinity of the pipe as in an open 
well. 

C. Q. 28. What do you mean by the spase in the vicinity of the 
pipe of the driven well? 

A. I mean the space from which the sand and finer materials 
have been removed by the action of the pump. 

C. Q. 29. Please describe that space. 

A. I suppose there must be a space surrounding the lower part of 
the pipe from which the sand and finer materials have been removed, 
since such materials always accompany the water when the well is 
first put in operation, and hence that it must be a space filled with 
smaller and larger pebbles from which such sand and finer ma- 

terials is absent. 
5815 C. Q. 30. I hand you a cut showing two driven wells in- 

serted into the earth, which earth is shown in section, and 
immediately surrounding the openings into the lower end of the 
tube forming the driven well are shown particles of pebbles and 
gravel from which, as stated in the press matter beneath the cut, the 
sabulous particles have been withdrawn. I ask if that representa- 
tion and description coincide with what you intended to describe 
in your last answer. 

A. The cut represents what I should suppose would be the con- 
dition of things when the tube is driven in gravel. 


Cut in question offered in evidence as exhibit from Cowing & Co.’s 
circular. 
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5816 Cut received in evidence and marked as follows: 
“United States Circuit Court, District of Minnesota. In Equity. 


“Wittram D. AnpReEws, Grorce H. ANDREws, NELsSon W. GREEN, 
and Martin 8S. JAMes, Complainants, 


against 
“Roya D. Conk, Defendant. 


“ Complainants’ Exhibit Number One on Surrebuttal. 
“Cortland, N. Y., May Sth, 1882. 
“in. @.) M. STANLEY BIERCE, 
“Notary Public.” 


C. Q. 31. Whatever may be the substance or material into which 
the tube is driven, if it be a mixture of coarser and finer particles, 
the finer of which can pass through the openings into the driven 

well, and the coarser, being too large, will be excluded from 
5817 passage into the well, would not the coarser particles, what- 

ever they may be, form themselves around the openings in 
the manner as shown in the cut, which is as if the space should 
first be filled with bullets and then the intervening spaces be filled 
with fine shot as representing’ the finer and coarser particles, the 
fine shot being withdrawn would leave interstices between the bul- 
lets or coarser particles while the bullets still filled the space; would 
not this be a proper representation ? 

A. I should suppose something of that sort must be the condition 
at the bottom of the well under the conditions named. 

C. Q. 32. What is the rule for calculation friction of water or 
other liquids passing at a given speed through tubes, openings, or 
passages of varying sizes or diameters? 

A. The rule given would be a certain co-efficient multiplied 

5818 into the quotient of the length divided by the cross-section 

of the tube and this multiplied by the square of the velocity. 

This would represent the loss of head due to the friction. There 

would be added to this a certain quantity obtained by multiplying 

a co-efficient into the square of the velocity to represent the loss of 

head at the entrance of the tube. The values of these co-efficients 

must be determined by experiment. Each bend or turn of the tube 

would also offer resistance, occasioning a loss of head, which would 
have to be determined separately. 

C. Q. 33. In accordance with the rule you have given, is not the 
friction of water through small spaces greatly increased over what 
it would be in passing through large spaces; speed, shape, and 

straightness being the same in each instance ? 
5819 A. There is no doubt that the friction is greater through 
small spaces than through large ones. Whether it would be 
much greater depends upon the velocity—I mean whether the loss 
of head in consequence of the friction would be much greater de- 
pends upon the velocity. When the velocity is very small the loss 
of head is very small in either case. 
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C. Q. 34. Is not the increased friction through a small tube or 
space over that through a larger tube or space proportionately the 
same whether at a high or low velocity, the velocity being the same 
in each tube or space ? 

A. It is proportionately the same, but if the loss of head in one 
case amounts to, say, one-tenth of an inch of water, and in the other 
case is ten times as great, or one inch of water, the increase is only 
nine-tenths of an inch, which I should call a smali increase. If, on 
the other hand, on aecount of a higher velocity the loss of head in 

the first case was one foot of water, in the second case it 
0820 would be ten feet of water, a difference of nine feet. 

C. Q. 35. If a certain amount of water will pass through a 
given-sized opening under the pressure of a head of five feet, how 
much head will be required to pass the same amount of water 
through the same opening in half the time? 

A. It will take a head of twenty feet. 

C. Q. 36. What is the difference, generally speaking, between the 
friction of water or other liquids, whether passing through crooked 
and irregular passages or in passing through straight tubular pas-. 
sages ? 

A. The resistance through crooked and irregular passages is the 
greater. 

C. Q. 37. What is the difference in the friction of water 
5821 passing through a straight tube one foot long and one inch 

in diameter, or the same tube joined in the center at right 
angles, each angle being six inches? 

A. I do not remember the exact relation; I should say it was 
more than twenty-five per cent.; but in this case, as in the answer 
to a former question, the absolute loss is of more consequence than 
the relative loss. With a small velocity the absolute loss from the 
introduction of the elbow would be very small. 

C. Q. 38. Is not the proportion exactly the same whatever the 
head ? 

A. It is so, as I understand it. 

C. Q. 39. Do you or do you not know that it is so absolutely ? 

A. I feel perfectly confident that I have given the correct 
answer. 

C. Q. 40. You are being examined in this case, Professor, as an 

expert who has made hydraulics a study for twenty-five 
5822 years. Iam asking you these questions with the under- 

standing that you are thoroughly conversant with all the 
matters concerning which you were examined on your direct and 
in regard to which I am now questioning you, and when you answer 
me a question as being “as you understand it,” it is not satisfactory. 
I assume that you have the knowledge to answer my questions posi- 
tively, and that if vou have not you should so answer. Now, | ask 
what is the relative friction of water passing through two pipes of 
equal length at the same velocity, the inner surfaces of the pipes 
being the same, the one being one inch in diameter and the other 
being four inches in diameter? 
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A. The loss in the first would be sixteen times as great as in the 
last. 

C.Q. 41. If a head of four feet were required with the four- 

inch pipe to overcome the friction, then how much head 
5823 would be required with the one-inch pipe? 

A. ILunderstand the four feet to be the loss of head due to fric- 
tion only in the four-inch pipe. ‘The loss of head in the one-inch pipe 
for the same velocity of flow, and all other conditions the same, ex- 
cept the diameter, would be sixty-four feet. 

C. Q. 42. Do I understand you to say that you have no practical 
experience with driven wells ? 

A. None. 

C. Q. 48. Then so far as driven wells are concerned the opinions 
you have here given are founded entirely upon experiments made in 
the laboratory by passing gases through chloride of calcium, are they ? 

A. I did not so state. I gave the experiment only as an ex- 
ample of some of the experiments upon which my opinions are 

founded. 
5824 & 5825 C. Q. 44. Was or was not your opinion solely based, 
as you have stated, upon experiments, connected with 
the manipulation of gases in the laboratory, of the permeability of 
loose powders to gases? 

A. I stated that it was not purely theoretical. My opinions are 
based upon my general knowledge of the theory of the friction of 
fluids and the results of experiments by others, as well as upon my 
own experiments, 

C. Q. 45. In answer to question 14 did you say anything about 
your general knowledge of the theory of the friction of fluids, and 
did you not state precisely, as in my question 44, that it was based 
upon a knowledge derived from the general experiments, connected 
with the manipulation of gases in the laboratory, of the permeability 

of loos- powders to gases ? 
5826 A. My answer implied, if it did not state explicitly, that 
my opinions were based upon theoretical as well as experi- 
mental knowledge. 


12.15 o’clock p. m.—Proceedings adjourned until 1.30 o’elock p. m. 
at this place. 


5827 1.30 o’CLOCK P. M. 
Convened pursuant to adjournment. 


Present: As before. 


Cross-examination of Witt1am A. AnTaony resumed by 
WiLu1AM D. AnDREws, Esq. : 


C. Q. 46. In answer to direct question 10, which was as to whether 
the production of an open well would be increased by filling it up 
with dirt and packing it tightly about the pipe, you said, “ In my 
opinion the productiveness of the well could not be increased by such 
treatinent.” Have you ever had any experience in so filling up a 
well to ascertain whether its productiveness would or would not be 
increased ? 
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A. I never have. 

C. Q. 47. In answer to direct question 11 you,say that 

5828 the air circulates through the earth more freely than the 

water, and any space left by the lowering of the water about 

the pipe would be immediately filled with air. Do you know that 

any such lowering of the water about the pipe of adriven well 
actually occurs when the pump is operated ” 

A. Such a lowering of the water to a small extent, at least, must 
occur, since the place of this water which passes into the pipe cannot 
be instantaneously supplied from a distance. 

C.Q. 48. Do you know from actual experience that such lowering 
does occur and where it occurs, in relation to the driven-well tube? 

A. I do not. 

C. Q. 49. Then your answers in regard to this matter of atmos- 
pheric pressure and the lowering of the water about the well tube 
are theoretical, are they not? 

A. My answers are based upon a knowledge of the general laws 
of the flow of fluids. 

C. Q..50. Have you any practical experience in regard to the 

matters inquired of in connection with the driven well? 
5829 A. Ihave no experience in connection with the driven 
well. 

C. Q. 51. Is not the pressure of the atmosphere upon the sur- 
face of the water within the earth, whether within six inches or 
sixty feet of a driven well, the same at all points within the radius 
of sixty feet from such a well? 

A. In my opinion, it is sensibly the same. 

C. Q. 52. Is the atmospheric pressure upon the surface of the water 
in an open well the same as it is upon the surface of the water in 
the earth surrounding it ? 

A. It is the same. 

C. Q. 53. And if the water is all pumped out of an open well does 
not the same pressure of the atmosphere that rested upon the sur- 
face of the water rest upon the bottom of the well, and press with 
equal force against the sides of the well ? 

A. It does. 

C. Q. 54. What amount is that pressure ? 

A, <s fourteen and seven-tenth pounds per square inch. 

5830 C. Q. 55. Suppose a well three feet in diameter, having 

water in it three feet deep, should be pumped dry, what nat- 

ural foree would bring water into it again from the surrounding 
earth ? 

A. The force of gravity, which causes water always to seek its own 
level. 

C. Q. 56. Is any other force operative in that case ? 

A. I can conceive of no other force that causes the water to flow 
into the well. 

C. Q. 57. Suppose an air-tight partition should be made across 
that well six inches below the surface of the water, by which all air 
should be excluded from the water beneath it, and the suction pipe 
of a pump be inserted through this partition into the water below 
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it, the pipe having an air-tight connection with said partition, and 
the pump, be operated so.as — remove water from beneath it, what 
force of nature would then be called into use ,to replenish and re- 
place the water so removed ? 
A. Gravity and the atmospheric pressure, if the pump was 
5831 worked rapidly enough to produce a partial vacuum Sees 
the partition; in other words, if the water was removed 
more rapidly than it could fiow into the space by gravity alone. In 
that case the atmospheric pressure would be operative until the 
water in the earth in the immediate vicinity of the edge of the par- 
tition was lowered so that the air could find its way under it, when 
the effect of the atmospheric pressure would cease. 

C. Q. 58. Then so long as the air could not gain access into the 
well the pressure of the atmosphere would be added to the force of 
gravity to bring water into the well, would it not? 

A. The pressure of the atmosphere to the extent of the partial 
vacuum produced is operative. ‘The entire pressure of 14.7 pounds 
per square inch would be operative only in case a perfect vacuum 
was produced under the partition. 

C. Q. 59. If a pump of sufficient size was operated with sufficient 

rapidity to remove ten pounds of atmospheric pressure from 
5832 the surface of the water in the well, how much _ pressure 

would be added to the force of gravity to force water from 
the earth into the well? 

A. I understand the question to mean that if a vacuum gauge 
were connected with the space below the partition that gauge would 
indicate a vacuum of ten pounds. In that case ten pounds per 
square inch, equal to a column of water about twenty-two feet high, 
would be added to the force of gravity. If the water were entirely 
removed from the well the force of gravity to bring the water into 
the well would be equal to a column of water three feet high. The 
atmospheric pressure in that case would add about seven times the 

force of gravity. 
58383 C. Q. 60. Now, suppose these conditions to be continued, 
how much more water would flow into the well from the sur- 
rounding earth in one minute of time than would flow into the 
well without this partition, excluding the atmosphere from the sur- 
face of the water in the well, by the force of gravity alone, as you 
have previously stated ? 

A. While the atmospheric pressure was operative about three 
times as much per minute, but that condition of things could not 
continue for any great length of time, because the water in the earth 
in the immediate vicinity of the edge of the supposed partition 
would very soon be lowered so as to admit air to the space below the 
partition and so destroy all the effect of the atmospheric pressure. 

C. Q. 61. Then so long as the water in the earth was not 

5834 lowered so as to admit airto the well below the partition the 

water would flow into it three times as rapidly as it would 
without the partition, would it not? 

A. With the pump working so as to maintain the vacuum speci- 
fied, yes. 
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C. Q. 62. Now, suppose the well to have fifteen feet of water in it 
and the partition to be put as before, within two and a half feet of 
the bottom, being air-tight, and the sides of the well from the. parti- 
tion to the bottom of the well were also air-tight and connected to 
the partition air-tight, so that no water could enter the well except 
through its bottom, and the pump was worked to produce a vacuum, 
as shown by the gauge, of ten pounds per square inch, then what 
would be the united forces of the head of water and the vacuum to 
force water into the well ? 

A. A column of water thirty-seven feet high. 

C. Q. 68. Now, suppose the well being open and the water 

5835 pumped down three feet in the well, what would be the pro- 

portionate difference in the amount of water that would flow 

into the open well under these circumstances and the water that 

would flow into that part of the well under the partition air-tight 
and under the circumstances as stated in the previous question ? 

A. A little more than three and a half times as much per min- 
ute into the space under the partition. 

C. Q. 64. And would or would not continuous pumping lower the 
water in the earth under these circumstances, there being fifteen feet 
head of water above the bottom of the well, where only the water 
could have access into the well so as to admit air into the well to 
destroy the vacuum there created ? 

A. Continuous pumping would lower the water under such cir- 

cumstances until air was admitted, because the very suppo- 
5836 sition that the pump is working rapidly enough to produce 

a vacuum of ten pounds implies that the pump is drawing 
water faster than the water can flow towards the well by gravity, and 
under the influence of atmospheric pressure water would be forced 
into the well from the nearest space until that space is exhausted ; 
so far as bringing water to the well from a distance is concerned, it 
is only gravity that acts, unless the dise or partition or something 
equivalent to it extends to a great distance. 

C. Q. 65. Have you ever tried such an experiment which enables 
you to say that only gravity is operative unless the dise extends out 
as you have described in answer to the last question ? 

A. I have never tried such an experiment, but the principle of 
flow of fluids settles it beyond a question in the case supposed, 
which is that of a well in earth which permits the water to flow 
with equal freedom into the well and through the earth around it. 

C. Q. 66. In answer to cross-question 51 vou say that the 

5837 pressure of the atmosphere upon the surface of the water 

within the earth, whether within six inches or sixty feet of a 

driven well, is, in your opinion, sensibly the same at all points 

within a radius of sixty feet of a driven well. Is it or not also the 
same within the same radius around an open well? 

A. It js. 

C. Q. 67. In regard to the pressure of water, air, or other liquids 
or fluids, is not the side pressure under any given head the same 
as the downward pressure ? 


A. lt is. 
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C. Q. 68. Then is not the side pressure upon the water in the earth 
surrounding a well thesameas the sanseuitedne pressure at a given 
distance from the surface of the water? 

A. It is. 

C. Q. 69. Then what prevents the water at ten feet horizontal dis- 
tance from a well as readily moving horizontally in response to the 

vacuum created in the bottom of the dug well as we have 
5838 been discussing as to move, as you suppose, perpendicularly 

fifteen feet through the same kind of earth? Please ex- 
plain. 

A. The water will undoubtedly flow towards the vacuum in all 
directions so long as it flows with equal facility. 

C. Q. 70. Is not the tendency of all fluids to seek a level? 

A. Under the influence of gravity alone, yes. 

C. Q. 71. What is the weight of a cubic foot of water ? 

A. About sixty-two and one-half pounds. 

C. Q. 72. What is the weight of a cubic foot of air? 

A. About seventy-seven thousandths of a pound. 

C. Q. 78. If water and air are together in any vessel or in any 
position where they are not separated by an impervious partition 
which will keep top and which bottom ? 

A. The air will keep at the top. 

C. Q. 74. Then the pressure of the atmosphere upon the water in 
the earth will at all times be above the water in the earth, will it 


not ? 
5839 A. So long as both are in equilibrium it will be so. 
Q. 75. Please explain what you mean by both being in 
equilibrium. 


A. I mean that the forces acting are in equilibrium so tha- there 
is no motion in any direction. 

C. Q. 76. Then will or will not the pressure of the atmosphere 
upon a body of water, whether in free space or in the earth at the 
same distance below the surface of the water, cause it to flow with 
equal speed either laterally or perpendicularly downward if the 
lateral or under counteracting pressure is relieved ? 

A. The pressure of the atmosphere, so far as it has any influence, 
will tend to produce motion toward the point from which water has 
been removed, 

C.Q. 77. How much influence has the pressure of the atmos- 
phere ? 

A. To cause water to flow into a perfect vacuum, a force equal to 

a column of water thirty-three feet high. 


5840 C. Q. 78. Is not the air which we call the atmosphere a 
fluid ? 
A. It is. 


C. Q. 79. And its pressure, is it not equal in all directions, like all 
other fluids ? 

A. It is. 

C. Q. 80. And its perpendicular pressure being, as you have stated, 
about fourteen and seven-tenths pounds per square inch, or, as you 
have said in answer to question 77, equal toa column of water 
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thirty-three feet high, does it not have an influence to produce mo- 
tion equal to those pressures as given ? 

A. When the pressure of the atmosphere is unbalanced, yes. 

C. Q. 81. Then why did you qualify your answer to question 76 
with the preface that “so far as it has any influence?” 

A. I did not fully understand question 76. If the counteracting 
forces are removed air has the same tendency to produce lateral as 

downward motion. I was thinking of the case of water ata 
5841 distance from a well, where, in consequence of the friction 

through the soil, the counteracting forces are not removed, or 
at least very slightly so; Nence there is nearly equilibrium. 

C. Q. 82. What are the counteracting forces to-which you refer? 

A. The pressure of the water already in the soil, which presses 
equally in all directions, and the atmospheric pressure above it, 
which also presses equally in all directions. Ifthe water is not in 
motion these forces will be in perfect equilibrium. 

C. Q. 83. Please explain how the water in the soil, which presses 
equally in all directions, becomes a counteracting force to prevent 
the tendency of air to produce lateral as well as downward motion. 

A. I have said that the tendency of the air is to produce lateral 
as well as downward motion. 

C. Q. 84. Is that the only explanation you have to offer why the 

water in the earth is a counteracting influence to the air? 
5842 A. Assume a point ten feet horizontally from a well and ten 

feet below the surface of the water in the earth; the pressure 
of the water at that point is equal in all directions; the pressure of 
the atmosphere upon the surface vf the water also produces a press- 
ure at that point which is equal in all directions; now, suppose 
water to be removed from the well in any way, and that no air can 
penetrate to the space to take the place of the water, water will 
move toward the well from all directions, and with a velocity which 
depends upon the distance and upon the resistances which it meets 
with in the soil; the point supposed being at a distance from the 
well, the downward pressure of the water and air between the well 
and it produce- an outward pressure away from the well nearly 
equal to the pressure produced toward the well from without, not- 
withstanding the fact of the removal of the water from the well and 

the consequent flow of water toward it; such a particle at 
5843 such a distance is therefore acted upon by a very small un- 

balanced force in the direction of the well; it is only where 
the water enters the supposed cavity that the force of the atmos- 
phere and gravity together is what has been stated. 

C. Q. 85. You have given us as a basis of your knowledge con- 
cerning what you have been testifying of, the flow of gases through 
tubes filled with loose powders, such as chloride of calcium, and say 
that the flow is Suameh eight to twelve feet of six -ch tubes, at the 
rate of, say, one gallon every five minutes, under a pressure of only 
two or three inches of water. Am I to understand this to be the 
rate of the flow of gas or of water, and are the tubes supposed to lie 
horizontal or otherwise ? 

A. It refers to the flow of gas, but I see that my former answer 
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was incomplete, for I had in mind a recent experiment of that sert, 
in which the gas escaped after passing ra: these tubes from an 

orifice much smaller than a cambric needle, and the pressure 
5844 — produce- the flow was probably almost entirely required 

at that orifice, and the pressure required to force that amount 
of gas through the tubes filled with powder would therefore be 
much less; as to the position of the tubes, they were in this case 
what are technically known as U tubes, with the branches vertical, 
but the resistance would be the same in any case. 

C. Q. 86. Now, with all due deference, I wish to ask what earthly 
connection these U tubes, filled with powdered calcium and gas 
passing through them and escaping through a hole no larger than 
a cambric needle, under a pressure of two inches of water, have to 
do with the driven well? 

A. Questions have been asked having reference to the effect of at- 
mospheric pressure in moving the water from a distance toward the 

driven-well tube; I claim that the atmospheric pressure can 
5845 have no sensible influence in so bringing the water from a 

distance, unless the atmospheric pressure near the tube is less 
than it is further away; the ease with which air flows through 
porous substances would prevent any such difference of pressure ; 
these tubes were referred to as an example of the ease with which 
air flows through porous substances. | 

C. Q. 87. How does the porous substance with which those tubes 
were filled compare with sand or earth, which usually surrounds a 
well, as to its porosity ? 

A. It is a much finer substance, being like air-slaked quicklime in 
its consistency. 

C. Q. 88. Have you ever heard anybody dispute the porosity of 
the earth in which wells are usually made, or that air could pass 
through very considerable depths of such earth without any sensi- 
ble diminution of atmospheric pressure ? 

A. I understood it to be claimed that there was such a dif- 
5846 ference of pressure between points near the well and at a dis- 
tance away in consequence of the removal of the water by 

the pump. 

C. Q. 59. From whom did you understand there was a claim of 
such a difference of pressure ? 

A. I do not know how I obtained the idea; I cannot conceive of 
any benefit from the atmospheric pressure unless there is such a dif- 
ference—any benefit, | mean, towards bringing the water from a dis- 
tance laterally. 

C. Q. 90. Where did you understand the point of least pressure 
was claimed to be and where the point of most pressure ? 

A. The least pressure near the pipe. At any distance from the 
pipe there would be the natural atmospheric pressure. 

C. Q. 91. And is it th*s erroneous idea, as you claim, that you have 

been for two days combating ? 
5847 A. That idea is only one among many that have been 
brought up. Ido not remember that it has been brought up 
to-day previous to this time in this examination. 
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C. Q. 92. Are you aware that there are large numbers of driven 
wells in this town, in the town of Ithaca, where you reside, and 
large numbers of them in various parts of the country ? 

A. I have seen a few such wells in Ithaca and here, and have 
heard that there are many in this and other sections of the country. 

C. Q. 93. How many have you ever seen or had any knowledge of? 

A. I cannot tell; possibly fifty ; possibly not so many. 

C. Q. 94. How many have you ever operated? 

A. As I said once before, | never operated any except 
0848 & 5849 occasionally—that is, I never had one for my own 
use. 

C. Q. 95. How many did you ever operate occasionally ? 

A. I cannot tell. 

C. Q. 96. Did you ever operate as many as five? 

A. Yes; I have operated more than that. 

C. Q. 97. How many more? 

A. That is a thing I cannot answer. 

C. Q. 98. Did you ever operate a driven well for the purpose of 
ascertaining its qualities, capacities, or of comparing it with any 
other well? 

A. I never did. 

C. Q. 99. Now, do you consider yourself in any sense an expert 

upon driven wells? 
5850 A. As has been stated in the objection, I was called as a 

scientific expert. As such I consider myself a good judge of 
the scientific principles involved and of what may or may not be 
done through the action of the laws of fluid pressure. 

C. Q. 100. While you consider yourself an expert as to what may 
or may not be done, I ask you, Do you know what has been done in 
the way of driven wells, the results that have been obtained by 
their use as compared with the results obtained by the use of other 

kinds of wells heretofore in use? 
5851 A. As I have already said, I have had no personal expe- 
rience with driven wells. 

C. Q. 101. Then you do not pretend to be an expert in driven 

wells in any sense of the word, do you? 
5852 I decline to answer further, as | have already stated what 
I claim to be. 

C. Q. 102. Do you know of any advantages which a driven well 
possesses over an open dug well? 

A. Yes; a driven well may in many cases be more cheaply con- 
structed; it may often be driven deeper into the water-bearing 
stratum, thereby rendering it less liable to fail. 

C. Q. 103. Does not a driven well, for the reason that it may be 
driven deeper aud much deeper than an open well can be dug at 
anything like the same expense, obtain a great advantage by reach- 
ing a lower, cooler, and purer stratum of water than is obtained by 
an open dug well which necessarily obtains its supply from the sur- 
face drainage and is liable to fouling and contaminations from which 
the driven well is free ? 
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A. There is a great advantage, no doubt, from the greater 
depth, but I do not admit that an open well obtains its sup- 
ply necessarily from the surface drainage; neither do I admit that 
a driven well is necessarily free from contamination from this source. 

C. Q. 104. You have said that the water supplied to a dug well 
came into it solely by the action of gravity. As you pump from a 
dug well is not the surface water first brought into the well, and as 
the water in the well is lowered does not the surface water continue 
to be the most readily available and to come into the open well in 
much larger quantity than the water lower down, no matter what 
may be the depth of the well? 

A. This is not necessarily so. In an artesian well, for instance, 
the water may come from a depth of hundreds of feet with a force 
far exceeding any tendency of the surface water to flow in. 

(6 o'clock p. m.) 
5854 Proceedings adjourned until Saturday, May 6th, 1882, at 
8.30 o'clock a. m., at this place. 
SATURDAY, May 6th, 1882 

Convened pursuant to adjournment. 

Present: As before. 

Cross-examination of Wint1AM A. ANTHONY resumed by 
Witi1aM D. ANDREws, Esq. : 

©. Q. 105. Did you understand my last question to have any ref- 
erence to artesian wells? 

A. The question did have reference to artesian wells, since arte- 

sian wells do not differ from dug wells in principle. 
5855 C. Q. 106. Are dug and artesian wells alike in their meth- 
ods of making, their mode of operation, and the principles 
upon which water is procured from them ? 

A. In their methods of making they are unlike. Some dug wells 
are exactly like some artesian w ells in their mode of operation and 
the principle upon which water is obtained; for that reason I used 
the artesian well as an illustration in my answer to question 104. 

C. Q. 107. Are you acquainted with the history of well making, 
and have you read any special works upon the subject ? 

A. I am not specially acquainted with the history and have made | 
no special attempt to look up the literature of the subject. 

C. Q. 108. Do you or not know that in all publications upon the 
subject of well making, that among well makers and the public at 
large a decided distinction and difference is recognized between an 

open dug well and an artesian well? 
5856-5863 A. I know a distinction is recognized as to the mode 

of construction. I know that in publications upon the 
subject it is distinctly recognized that dug wells of moderate depth 
may obtain their supply of water in exactly the same way as artesian 
wells. What the view of well makers and the public is I do not 
know. I would like to state that I do not see the connection of this 
matter with that upon which I was called as an expert to testify, 
and I would respectfully ask that the examination be confined to 


such matters. 
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5864 C. Q. 109. In answer to cross-question 104, which was as 

to dug wells, and dug wells only, you replied that as to the 
effect about which you were asked in an artesian well, for instance, 
&c. Now, I ask, was this reference to artesian wells any explana- 
tion or did it have any connection with the subject inquired about, 
to wit, the running of surface water into open dug wells? 

A. It was an explanation and did have a direct connection with 
the subject of the question, the artesian well being used as an ex- 

ample, as being an extreme case, and therefore showing 
5865-5867 more forcibly the fact. 

C. Q. 110. When you speak of the water from an 
artesian well coming from depths of hundreds of feet with a force 
far exceeding any tendency of the surface water to flow in, please 
give us an instance of such action and the particulars concerning it, 

how it is accomplished, ce. 
5868 A. Leannot, at this moment, name a particular instance, 
but it is well known that there are wells over a thousand feet 
in depth which deliver water continuously with great force above 
the surface of the earth. As tothe way in which this is accom- 
plished, it issimply a. case of water seeking its own level by 
5869 the force of gravity. 
C.Q. 111. Is this the kind of artesian well you referred to 
in answer to question 104? 

A. It is. 

C. Q. 112. Did you ever see an open dug well in which the water 
by force of gravity was forced upward and out at the top, thereby 
excluding surface water from said open well? 

A. I have never seen such a well, but I have read of cases where 
veins of water were struck which rose above the level of the surface 
water which had been passed tnrough in digging. 

C. Q. 113. Where were any such wells and in what work did you 
read of them ? 

A. I read of them in some of the scientific journals; the locality 
I do not remember. 

C. Q. 114. Did you ever hear of such a well in the United States 
of America? 

A. I think the account I referred to referred to wells in the United 
States. 

C. Q. 1J5. How many wells were referred to, what was their depth, 

and how long since did you read this? 
5870 A. I haveread such accountsat two or three different times ; 
the last one that I remember may have been five or six years 
since; the depth 1 have no memory of, and each account referred to 
only one well. 

C. Q. 116. And was the reading of these two or three accounts of 
single wells seven years since, of which you knew nothing except 
this reading, of which you cannot remember the depth or the locality 
where made, your only reason for answering question 104 in these 
words, “It is not necessarily so; in an artesian well, for instance, 
the water may come from depths of hundreds of feet with a force far 
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A. It is not the only reason; from the reading of the accounts 
and from statements that I have heard from different parties it was 
my impression that it was not an uncommon thing to strike veins 

of water in digging a well which would rise considerably 
5871 above the level at which the vein was first struck ; one such 

instance is enough to warrant my answer that “it is not nec- 
essarily so.” 

C. Q. 117. Were these open wells, which flowed over the top or 
above the surface water surrounding them, sunk in earth or rock ? 

A. In one case I remember distinctly that the water rose after the 
digging had extended through a bed of clay. 

C. Q. 118. Do the exceptions which you have testified of comprise 
the entire foundation and reason for the first sentence of your an- 
swer to question 104, to wit,“ It is not necessarily so?” 

A. The question is already answered in answer to question 116. 

C. Q. 119. In what words is the question answered in answer to 
question 116? 

A. “ From the reading of the accounts and from statements that 

I have heard from different parties it was my impression that e 
5872 it was not an uncommon thing to strike veins of water in 

digging a well which would rise considerably above the level 
at which the vein was first struck.” 

C. Q. 120. You area college professor and supposed to understand 
the exact meaning of language. In question 118 I asked if the ex- pn 
ceptions which you have testified of comprised the entire foundation 
and reason for the first sentence of your answer to question 104. 

Your reply was: The question is already answered in answer to 
question 116. In question 119 I asked you to give the words in 
your answer to question 116 which answered that question. Do 
you now mean to say that you have in the answer to question 119 


stated whether or not the exceptions you have testified of comprise fi 
the entire foundation and reason for the first sentence of your +) 
answer to question 104? ‘ 
A. I mean to say that the foundation and reason of my an- ” 
0873 swer to question 104 are contained in my answer to question 
116. 
C. Q. 121. Is or is not the entire foundation and reason comprised 
in your previous answers? i 
A. It is. 
C. Q. 122. Did you ever, you yourself, see an open dug well in 
which the water raised above the surface water in the earth sur- 
rounding it? 
A. In answer to question 112 [ said: “I have never seenssuch a 
well.” ad 
C, Q. 123. How many open dug wells did you ever see ? 
A. I don’t know. 
C. Q. 124. Give your best estimate. 
A. I could not say whether five thousand or fifty thousand. 
C. Q. 125. In any of the dug wells you have ever seen does or does 
a 


not the surface water necessarily run into the well? 
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A. I have seen dug wells which I was sure were not contaminated 

with surface water from the vicinity of the well. All wells receive 
their supply from the surface in some way. 

5874 C. Q. 126. My last question did not ask whether you had 
seen wells that were not contaminated by surface water. I 

repeat the question; it is: In any other of the dug wells you have 

ever seen does or does not tlie surface water necessarily run into the 

well? Please answer the question directly. 

A. I said I was sure that the surface water did not get into some 
wells I have seen. If that is not an answer to the question I aim 
unable to answer it. 

C. Q. 127. Did you before say that you had seen wells that sur- 
face water could not get into? Please answer the question directly, 
yes or no. 

A. That was the meaning of my answer. 

C. Q. 128. In relation to the dug well which you testified of yester- 
day at the Iowa State Agricultural College, situated, I believe, at 

Ames, Stony county, Iowa, did you consider that an unusual 
5875 well in any particular, either as regards the soil in which it 

was situated or the supply of water received from it as being 
either more or less than is usual from wells of that size? 

A. As to the soil there was nothing unusual. The well did give 
an unusual quantity of water. 

C. Q. 129. What was the nature of the soil and how deep was the 
well from the surface of the ground ? 

A. I think the top was a sort of clayey loam. The bottom of the 
well was in quicksand. It was, as I remember, not more than eight 
feet deep—that is, about five feet to the surface of the water. 

C. Q. 130. Please give your definition of what you mean by 
“ quicksand ?” 

A. I mean a sand that flowed in freely with the water, in which 
there seemed to be no clay or anything to give it cohesion. 

C. Q. 131. Did this quicksand extend upward from the bottom 

of the well as high or higher than the surface of the 
5876 water in the well? 
A. As I remember it the water stood above the quicksand ; 
I think the water stood above the bottom of the layer of clayey 
loam. 

C. Q. 132. In making the well and pumping, as you have testified, 
some fifty cubic feet of water per minute, did you pump out any 
sand with the water; and, if so, how much ? 

A. Some sand was pumped out with the water, but the suction 
pipe was kept as high as possible in order to avoid drawing the sand 
through the pump; only a small quantity of sand was removed in 
that way. | 

C. Q. 133. Can you tell whether you pumped out as much as one 
bushel of sand ? 

A. There was certainly more than that. 

C.Q. 1384. Was there ten bushels ? 

A. I have no idea whether there was or not. 
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C. Q. 185. Was the well walled up; and, if so, how and with what 
materials ? 

A. A wooden curb was constructed and a wall of brick or 

5877 stone, I forget which, was started on that curb or platform, 

and the sand worked from under the curb so that the latter 

gradually settled down by the weight upon it as the sand was re- 
moved, 

C. Q. 186. When this well was finished this curb and brick lining 
wall extended to the bottom of the weil three feet into the water, did 
it not? 

A, It did 

C. Q. 187. Was this brick or stone wall laid in cement on the curb 
or was it loosely laid and pervieus to water? 

— It was laid in cement and was, as [ remember it, about eighteen 
inches or two feet thick. 

C. Q. 188. When and how did the water from the surrounding 
earth gain access to this well? 

A. It came up through the bottom and under the wall at the 
sides. 

C. Q. 139. What was the amount of surface through which the 
water had access to the well ? 

A. Over the entire bottom, which was about eight feet in diameter— 
say about fifty square feet. 

12 o'clock m. 
5878 Proceedings adjourned until 1.30 o'clock p. m., at this 
place. 
1.30 O'CLOCK P. M. 
Convened pursuant to adjournment. 
Present: As before. 


Cross-examination of WittramM A. ANTHONY resumed by 
WiciiraAM D. ANDREws, Esq. : 


C. Q. 140. Suppose this dug well had been extended down to six- 
teen feet in depth below the surface of the water in precisely the 
same kind of soil that existed at its bottom, and all the circumstances 
being the same in each case, with the exception of the difference in 
depth and the supply of water, being as you have estimated, about 

fifty cubic feet per minute; what would have been the sup- 
5879- ply if it had been extended downward as supposed by the 

question until there was sixteen feet of water standing in the 
well instead of three feet ? 

A. I doubt if in that case there would have been much difference ; 
in my judgment and the judgment of others the supply was a stream 
of water which flowed so freely through the quicksand that we were 
obliged to pump outa quantity of water nearly equal to the entire 
flow in order to lower the well the eighteen inches or so that enabled 
the men to work. 

©. Q. 141. Then, in your opinion, deepening that well would not 
have increased its supply ; is that so” 

A. I did not think it would have materially increased the sup- 
ply. 
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C. Q. 142. Was this a common or an exceptional case ? 

A. I should say an exceptional case. 

C. Q. 1438. Suppose this well had been made to the same depth in 
the same manner in every respect, except that it should have been 
but four feet in diameter instead of eight feet; what difference 
would that have made in the supply of water to be obtained from it? 

A. I think it would have made very little difference. 

5SSO C. Q. 144. Then do I understand you correctly as believing 

that under the same circumstances of head and porosity of 
soil it would make very little difference whether there was a surface 
of fifty square feet or a little less than thirteen square feet through 
— the water was free to enter the well? 

. T mean that in that case the supply of water was limited by 
_ uantity of water that reached the well from a distance; if the 
= v of water from a distance had been unlimited I have neo 
doubt a hundred times as much would have entered under the same 
circumstances; the quantity of water which came into that well 
would depend very httle upon the size of the well as long as that 
was large enough to admit all that came to it. 

©. Q. 145. What amount of water would one hundred times the 
amount which entered that well be in gallons per minute? 

A. Say forty thousand gallons. 
o881 C. Q. 146. What would be the speed of the water entering 
that well, if, say, forty thousand gallons per minute came in? 

A. About a hundred feet per minute or one and two-thirds feet 
ar? second. 

C. Q. 147. How much water would this amount to in twenty-four 
hours ? 

A. About fifty-seven million gallons. 

C. Q. 148. As the Croton water supply of the city of New York is 
estimated at ninety-five millions of gallons daily, according to your 
statement of your opinion, two open wells of eight feet in diameter 
having an unlimited supply of water entering them under an ex- 
treme head of three feet, under any circumstances, and a mean 
head of but one-half that, and ‘in practice a head of two feet as an 
extremes, for the reason that it would be necessary to leave that 
space below the end of the suction pipe to prevent the taking up of 
sand, would furnish a sufficient amount of water to supply the city 
of New York ; is or isnot my calculation based upon that statement 
correct? | 

A. It is a correct calculation ; a head of six inches would 
5882 force forty thousand gallons per minute into an eight-foot 
pipe; and I believe the Croton aqueduct which supplies New 

York city is not over eight feet, if it is so, much in diameter. 

C. Q. 149. Is the bottom of a well eight feet in diameter, filled 
with quicksand, the equivalent of an open pipe of eight feet in 
diameter; and if you say it is not, how much difference will it 
make in the passage of water through an opening eight feet In 
diameter ? 

A. It is not the equivalent ; how much difference there would be 
it is impossible to say; in the well spoken of it was my opinion 
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that the quicksand offered but little resistance to the inflow of the 
water; I should judge that two or three feet head at most would 
do, with the quicksand, all that six inches would do without it. 

C,Q. 150. How much more water will pass through a given 
space under a head of two or three feet, as given in your last answer, 
than would pass through the same space under a head of six 

inches ? 
5883 A. Nearly two and a half times as much. 

C. Q. 151. What portion of the opening in the bottom of 
the well was actually occupied by the grains of quicksand, as you 
have described ? 

A. Lhave no idea and no means of judging; I only know that 
in the construction of the well the pump for the first few hours 
lowered the water but very little, though pumping, as I estimated, 
some four hundred gallons per minute; it was kept running con- 
tinuously, and after the first day kept the water down so that when 
the digging was stopped the men were working in some eighteen 
inches of w ater; from the fact that the pump at first only lowered 
the water a very little we judged that there was very little obstruc- 
tion to the entrance of water into the well. 

C. Q. 152. In your judgment, when sand is packed into a box or 
into the bottom of a well, does it or does it not occupy two or three 
times the amount of space which is left open between the particles 
of sand ? 

A. When packed into a box or into a well I have no 
5884 doubt it does do so, but when the water begins to flow through 

it with rapidity the sand will be moved and the obstruction 
to the flow much lessened. 

C, Q. 158. Where is the sand moved to? 

A. If the flow of water is upward some of the sand will be raised 
and kept partly in suspension in the water. 

C. Q. 154. What speed of water per minute will raise and carry 
srry ~ per cent, bulk of sand with the water’ 

. That I do not remember. 
., Q. 155. Did you ever know? 

. I have seen the results of ex periments on the carriage of ma- 
terial of different sizes, both by water and by air, but 1 do not re- 
member those results, 

C. Q. 156. Did you ever make such experiments yourself? 

A. I never did. 

C. Q. 157. Is not the friction of water through pipes of different 
diameters or through passages of similar shapes and different areas 
substantially in the inverse ratio of their respective diameters 

A. It is. 

5885 C.Q. 158. And is not the friction of water through pipes or 
spaces of a given size largely increased if those pipes or spaces 
are crooked and irregular? 

A. It 1s. 

C. Q. 159. And does or does not each right-angle change of motion 
consume twenty-five per cent. more power in friction than would be 
consumed by straight passage? 


s 
; 
é 
: 


14 oe... | +f —<— 


* 


WILLIAM D. ANDREWS ET AL. VS. GEORGE HOVEY. 2137 


A. I think it does. 

C. Q. 160. Do the spaces between grains of sand form a continuous 
straight passage, or is the passage between them at continually re- 
curring angles? 

A. I suppose they would usually be crooked passages. 

C. Q. 161. What do you estimate would be the average diameter 
of the passages or spaces between the grains of sand, such as were in 
the bottom of the dug well of which you have been testifying, in 

parts of an inch? 
58386 A. I have no idea of their size. I know as the water was 
coming into the well it boiled up in places as though it were 
keeping openings through the sand two or three inches in diameter. 

C. Q. 162. What, in your opinion, is the average diameter of the 
grains of sand in the bottom of that well in parts of an inch ? 

A. Perhaps one-twentieth of an inch—perhaps larger, and per- 
haps smaller. I cannot say. 

C. Q. 168. How would the size of those grains of sand compare 
with the size of grains of sand used by builders as to being larger or 
smaller? 

A. I don’t know. 

C. Q. 164. Do you know what sea sand is—such as is found upon 
the beaches along ocean shore ? 

A. I do. 

C. Q. 165. How would the sand upon the seashore compare with 
the sand found in the bottom of this well as to its being larger or 

smaller, coarser or finer? 
5887 A. I don’t know. 
C. Q. 166. Would you term such sea sand or such builders’ 
sand, if in water, quicksand ? 

A. I should. 

C. Q. 167. Now, suppose the well put down in that place had been 
one foot in diameter instead of eight feet, all the circumstances other 
than the diameter being the same; how much water would have 
been produced from that well one foot in diameter per minute ? 

A. It is a question that can only be answered by experiment. 

C. Q. 168, Vou have stated that water went into a driven well 
simply by gravity. Have you ever experimented to prove that? 

A. I never made such a statement. 

C. Q. 169. Does or does not the pressure of the atmosphere upon 
the surface of the water in the earth surrounding a driven well add 
to and ‘assist the force of gravity in supplying water to such a 

well? 
5888 A. Since I understand by Mr. Andrews that the driven 
well is simply the tube in the earth, I answer it does. 

C. Q. 170. How much would be added to the capacity of a driven 
well, the upper openings into which at the lower end were three 
feet under water, if it were driven down in the same kind of soil 
until the upper openings were twenty feet below the surface of the 
water ? 

A. It is a question that it isimpossible to answer. In very many 
cases nothing would be added to its capacity. 
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C. Q. 171. In answer to questions? have asked you concerning the 
deepening of open wells, I think you have answered that the capacity 
in a given soil and stratum of water would be increased as thesquare 
root of the depth. Is that correct as regards an open well ? 

A. The velocity of inflow is in proportion to the square root of 
the head. The capacity of a well depends sometimes upon the ve- 
locity of inflow, sometimes upon the quantity of water present in the 

earth. If the quantity of water present is unlimited in the 
5889 case of the driven well there would be no advantage in_put- 

ting it deeper than was necessary to prevent the upper open- 
ings ever being uncovered. 

C. Q. 172. Does or does not the same rule hold good in the open 
well ? 

A. It does not hold good in the open well unless the water flows 
into the open well so freely that no amount of pumping can ever 
draw it to the bottom. 

C. Q. 173. Then do you mean to be understood as testifying that 
a different principle governsthe operation of a driven well from what 
governs the operation of a dug well? 

A. A different principle governs the flow of water into the driven- 
well tube. 

C. Q. 174. And do I understand you correctly as saying that the 
same principle governs the flow of water into an artesian as into an 
open dug well ? 

A. I do say so, that it is the action of gravity in both cases. 

©. Q. 175. Then I understand vou as testifying that there is 
890 adifferent principle brought into use in operating a driven well 
from what is brought into use in the open dug and artesian 


* wells: am I correct in that understanding ? 


A. When a pump is applied to an open : dug well the same princi- 
ples are used as in the driven well. 

C. Q. 176. Are they used in the same manner and with the same 
effect ? 

A. They are used in the same manner and with substantially the 
same effect, so far as my experience goes. 

C. Q. 177. What experience have you had to base that upon? 

A. The only experience I have had is in operating the pump from 
both wells. Water rises in the pump pipe in both cases by the at- 
mospheric pressure. 

C. Q. 178. Does not the operation of the pump in the open well 
draw the water directly from the body of the well itself, from the 
free water standing in the well? 

A. I do not understand what is meant by “the body of the well 
itself.” The water is drawn from the free water standing in the 

well, 
5891 C. Q. 179. Is not the water pumped from a driven well 
drawn directly from the earth surrounding the well ? 

A. It is. 

C. Q. 180. Suppose I have a tube six inches in diameter and six 
feet long, with a head in the bottom end, and air-tight from top to 
bottom, the upper end being open, and I fill the tube with sand 
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and then pour into the tube as much water as will saturate that 
sand—and for the sake of the argument we will suppose that the 
tube will hold eight gallons of water in addition to the sand; now 
suppose that I have a vessel that will hold five or six gallons, from 
which vessel I remove the air and form a perfect vacuum therein ; 
then by means of an opening and a cock I attach this vessel in 
which I have formed the vacuum to the side of the upright tube 

near its bottom by an air-tight connection,and then open the 
5892 cock, putting the upright tube and the vessel in which is 

the vacuum in communication, having previously interposed 
straining material upon the inside of the upright tube which shall 
prevent the passage of sand from one vessel to the other, but that 
will permit the passage of water—will or will not the water flow from 
the upright tube into the vessel in which the vacuum has been cre- 
ated ? 

A. It will flow. 

C. Q. 181. What forces of nature are brought into operation to 
cause that flow? 

A. The force of gravity acting upon the column of water in the 
upright tube, added to the atmospheric pressure, and diminished by 
the resistance due to the friction of the water in the sand. 

C. Q. 182. Suppose the point of attachment of the vessel to the 
upright tube should be five feet below the upper end of the tube, 

what amount of pressure per square inch will the united 
5893 head of water and the pressure of the atmosphere exert upon 

the water in the tube to force it into the vessel in which the 
vacuum has been produced ? 

A. About seventeen pounds per square inch. 

C. Q. 183. Now, suppose I shut the cock, remove the vessel in 
which had been formed the vacuum, but which is now filled with 
water, refill the tube with water up to its top, and without attaching 
anything to the cock, open it directly into the atmosphere, will or 
will not the water in the tube run out through that cock into the 
atmosphere and discharge the water from the upright tube down to 
the level of the opening to which the cock is attached? 

A. It will run out, except what adheres to the sand. 

C. Q. 184. Now, what force of nature causes that water to flow 

out into the atmosphere from the upright tube ? 
5894 A. Graviiy acting upon the column of water in the tube 
equal to a little less than two and a half pounds per square 
inch when the tube is full. 

C. Q. 185. Will you please give us your best opinion as to how 
much resistance the sand, which we have supposed the tube to be 
filled with, obstructs the passage of water or reduces the pressure 
between the surface and the opening five feet below the surface on 
the supposition that the sand with which it is filled is similar to 
aud about the same as is used for masons’ building sand? Please 
give your best estimate of the loss of pressure in pounds and parts 
of pounds. 

A. I have no data at hand from which to form any opinion. The 
resistance would depend upon the velocity of water moving through 
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the sand, and the velocity would depend upon the resistance. In 
the first case, when the water is flowing into the vacuum the 

5895 loss from friction would be greater than in the second, be- 
cause of the higher velocity. 

C. Q. 186. In answer to direct question six you statel that, in 
your opinion, a driven and an open well, under the conditions 
named in the question, would yield the same quantity of water. 
Now, suppose the conditions were altered by driving down the driven- 
well tube ten feet below the bottom of the open well, what, in such 
case, in your opinion, would be the relative quantities of water pro- 
duced, all other conditions of soil, operations, &c., remaining the 
same, the only difference being in the Increased depth of the driven 
well’ 

A. Increasing the depth of the driven well is equivalent to in- 
creasing the depth of the reservoir from which the driven well draws 
its water; this might render the well inexhaustible, it might increase 

it in proportion to the depth, or it might not increase it at all. 
5896 To answer the question implicitly one would have to know 
the nature of the supply. 

C. Q. 187. Then, if I understand your opinion correctly, it does 
not necessarily or even generally follow that the increased supply 
of water from a driven well over the supply from an open dug well 
is in consequence of its greater depth. Do TI correctly understand 
your opinion on the subject? 

A. I have not intended to be so understood. I believe in cases 
where the driven well has a greater capacity than an open well, in 
the same situation, it is due to the greater depth. 

C. Q. 188. Is it not one advantage of a driven well that it can be 
put down much below an open well at a very small portion of the 
expense that would be required to sink an. open well to the same 
depth ? 

A. It is an advantage, as I have said before. 

C. Q. 189. Is it not a fact that a driven well for domestic or family 
use driven down fifteen, twenty, or more feet into water- obtains 

purer water, free from surface drainage and of a lower tem- 
5897 perature, than the the water obtained from an open dug well 
used for the same purpose ? 

A. I should say this might be so in most cases. 

C. Q. 190, Suppose a driven-well tube be put down into the ground 
and five feet into a water-bearing stratum the surface of which is 
twenty-five feet below the surface of the ground and a pump attached 
to the upper end of the tube, which pump will be twenty feet above 
the surface of the water in the earth; when that pump is operated 
and water is discharged from it what force of nature causes that 
water to flow from its natural level in the earth up to that pump 
standing twenty feet above it ? 

A. The atmospheric pressure. 

C. Q. 191. Where is that atmospheric pressure exerted ? 

A. On the surface of the water in the earth. 

C. Q. 192. Suppose I take a box three feet in length, two feet in 
width, three and a half feet deep, fill it with sand to the depth 
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5898 of three feet and then at six inches from one end insert 

a tube three feet in length, six inches in diameter, open at 
both ends and made of perforated brass, having openings punched 
into it to the number of two or three hundred to the square inch, 
of about one-fortieth of an inch — diameter each, down through the 
sand to the bottom of the box and then remove the sand entirely 
from within it, then pouring in water upon the sand and within 
this perforated brass tube until the water stands on a level with the 
surface of the sand, both in the sand and in the tube, forming of the 
tube a mineature open dug well six inches in diameter and three 
feet deep; and having done this I next take an iron tube of half inch 
diameter, air-tight throughout its length, and attach to its end and 
extending six inches beyond it a tube of the same diameter made 
of perforated brass of the same thickness, number and diameter of 

holes to the square inch, with its lower end closed by a pointed 
5899 plug, and I insert this tube down into the sand until the 

point reaches the bottom of the box and attach a pump by 
an air-tight connection to its upper end some ten to twelve inches 
above the surface of the sand in the box, and then connect another 
tube of the same size, length, and having the same size and style of 
point, to the upper end of which I attach by an air-tight connection 
a pump precisely like the one I have previously attached to the tube 
I have foreed down into the sand and attach the two pumps toa 
cross-piece over the top of the box and to a lever having a standard 
and fulcrum exactly midway between the two pipes and pumps, and 
attach the working valves of the two pumps to this lever on each side 
of the central fulerum and at exactly equal distances from it so 
that when this lever is worked each pump will have the same 

action as the other and the same length of stroke whether 
5900 the stroke be made longer or shorter. I then attach a six- 

inch solid ring to the top of the six-inch perforated brass tube 
by slipping it over the same, making a reasonably close joint between 
them, and extending upwards above the top of the pipe, say, an inch 
and a half, for the purpose of preventing any water that may be 
upon the surface of the sand from running into the tube or open 
well over its top, but compelling all the water that enters it to pass 
through the perforations in its sides, which are in close contact with 
the sand as are the openings into the point of the tube which is 
driven directly down into the sand at the other end of the box, and 
which thus becomes a miniature driven well, having openings into 
its lower end over a surface of six square inches, closely surrounded 

by sand; the openings in the tube placed in the open well 
5901 being of the same size and number of the openings into the 

tube of the driven well, but having this advantage, that they 
are free to the access of water instead of being partially closed by 
the surrounding sand as are the openings into the tube of the driven 
well; the perforated surface attached to the two well tubes being 
nine square inches and the perforated surface of the tube forming 
the lining of the open well having six hundred square inches of per- 
forated surface through which the water is free to run around its 
entire circumference and throughout its entire length, giving open- 
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ings for the admission of water to the open well seventy times greater 
than the openings into the driven well and into the suction pipe of 
the tube in the open well. Now when I commence to operate these 

pumps, which are about two inches in diameter and six-inch 
5902 stroke, at the rate of, say, forty strokes per minute, delivering 

the water pumped directiy back upon the surface of the sand 
in the box, what, in your opinion, after five minutes’ pumping, 
would be the relative amounts of water delivered during that time 
from each pump, the one drawing its supply from the driven well 
inserted directly into the sand and the other from the open well as 
described ? 

A. The conditions are too complicated to permit a very definite 
opinion ; with the sand packed equally about both the large and the 
small tube 1 should say the pump in the open well would deliver 
the most water. 

C. Q. 193. Now, if you should find by the actual working of the 
pumps, as described, the driven well had discharged double the 
amount of water that had been discharged from the open well in 
five minutes’ working, to what would you attribute the differ- 

ence? 
5903 A. I should say the perforations in the large tube had be- 
come clogged, for the difference of pressure possible would 
cause only about five or six times as much water to flow through the 
same area in the driven as in the open well, while the area of the 
perforations in the open well are seventy or eighty times as great. 

C. Q. 194. What have you reference to as the difference of pres- 
sure possible? 

A. The pressure to force the water into the open well is, on an 
average, one and a half feet of water less the friction inthe sand. The 
pressure to force the water into the pump tube of the driven well is 
two and a half feet of water added to the atmospheric pressure, equal 
in all to about thirty-six feet of water less the friction in the sand. 


6 o'clock p. m.—Cross-examination closed. 


And the said Wini1am A. Anruony did further depose, testify, and 

say in answer to the following redirect interrogatories pro- 

5904 pounded by Joun W. SuaaGerr, Esq., of counsel for defendant, 
as follows: 

R. D. Q. 195. Was the chloride of calcium mentioned by you less 
porous than ordinary earth, in you opinion ? 

A. It is less porous than ordinary earth. 

R. D. Q. 196. When a pipe with a pump attached air-tight to its 
upper end is placed in an ordinary dug, open well and operated 
does not yravity and atmospheric pressure added force the water 
into the pipe in response to the vastial vacuum created by the pump? 

A. In that case it is atmospheric pressure alone that forces the 
water into the pipe, since the water in the pipe from the level of the 
— in the well downward balances the pressure of the water out- 
side. 


Examination of this witness closed. 


WM. A. ANTHONY. 


a 
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Subscribed and sworn before me this 6th day of May, 1880. 
[L. s.] M. STANLEY BIERCE, 
Notary Public. 


5905 Inthe United States Supreme Court. October Term, 1887. 
In Equity. 
Wa. D. ANDREWws ef al.) 
vs. No. 16. 
GrorGE Hovey. if 

It is hereby stipulated and agreed by and between the plaintiff- 
and the defendant hereto that the clerk shall have the record printed 
in the above-entitled case as soon as practicable. After printing the 
bill of complaint and amendments and the answer and amendments 
and the replication he shall omit the affidavits, motions, and rulings 
of the court on the same for a temporary injunction. He shall omit 
the motion, affidavits, and rulings on the applications for more time 
to take testimony. He shall print the evidence of all the witnesses, 
both for complainants and defendants, and the exhibits on both 
sides in said case as sent up from the circuit court wheather the 
same be entitled in the name of these complainants vs. John Thee, 

Thomas Dobson, Geo. Leland, or Geo. W. Brown. 
5906 In printing the testimony the clerk shall omit all the 

notices and services on the same, all objections to the evi- 
dence, and all statements of attorneys that were taken down by the 
notaries, and omit the certificates of the notaries, printing only the 
name of the witness, date of examination, and at the end the signa- 
ture and jurat, so as to print the questions and the answers to the 
same. | 

In addition to the witnesses, exhibits, and the matters in the 
Hovey ease the testimony of the foilowing-named witnesses shall be 
taken from the records in the Cone case, No. 156, Oct. term, 1887, 
and printed in this case: 

Witnesses examined by the complainants: Zachariah Smith, 
Martin S. James, H. C. Horine, and the following-named witnesses 
examined by the defendant: Prof. Wm. A. Anthony, James Suggett, 
Albert S. Rollo, James O. Foster, and Cornelius Brown and John 8. 

Sampson, and this shall constitute the record on which the 
5907 above-entitled cause shall be heard by the Supreme Court; 

to all of which both parties have hereby agreed upon the 
special statement of the clerk that he would be entitled to fees for 
supervising the record for only that portion of the Cone case that 
was transferred to this case. 

If on the presentation of this stipulation the clerk demands fees 


for supervising more of the record in the Cone case than is trans- 


ferred to this, then the whole of the evidence stipulated to come in 
from the Cone case is to be left out. 
Washington, D. C., Aug. 3d, 1887. 
| J. C. CLAYTON, 
Counsel of Record for Appellant. 
JED. LAKE, 
Counsel of Record for Appellee. 
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5908 | Endorsed :] Sup. Court U.S., 1887. Oct. Term. No. 16. 
Win. D. Andrews ef al. vs. George Hovey. Preliminary stipu- 


lation as to omissions in printing record, &ce. 


[Stamped:] Office Supreme Court U. 
James H. McKenney, clerk. Filed Aug. 4, “1887, 
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We hereby stipulate and agree that the foregeing is a full & cor- 
rect schedule of all the material pleadings and proofs contained in 
the original record and covered by our stipulation of Aug. 3d, 1887. 


J. C. CLAYTON, 


Counsel of Record for Appellants. 


I agree to the foregoing with the addition set out in Exhibit “A, 
as agreed by myself & Mr. West, and which is hereto attached. 


August 15, 1887. 
J. M. LAKE, 


”? 


Counsel of Record for Appellee. 


5925 Exuipit A. 


Marriage certifficate Jed. Lake to S. E. Meyer. Original pattent 
to N. W. Green, No. 15425; Hovey’s patent No. 123,903; Feb’y 


20th, 1872. 


The abstract of these exhibits are shown in the printed pages at- 
tached hereto; and it is agreed that as to the exhibits, except the 
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patent to Green, No. 73425, and to Hovey, No. 125,903, may be 
copied from these printed pages as numbered 237, 238, 239, and 
top part of 240 and page 243. These are to be added and printed 
as shown on these pages, it being agreed that the same are as used 
in the trial of the court below. 
With this addition the index is agreed to. 
JED. LAKE, 


Counsel of Record. 


I, A. R. West, counsel in the court below, and to whom this index 
was sent to have it signed by Mr. Lake, certify that I agree to the 
foregoing additions as the same were used in the trial in the circuit 


court. 
A. R. WEST. 


5926 In the Supreme Court of the United States. 
Witii1aMmM D. AnpReEws et al. vs. George Hovey. 


In the index presented to me for signature I find that several ex- 
hibits are not set out in this index. 

At the top of page XIV of index is the heading: Exhibits offered. 

These should have been set out and are: 

Extracts from Guardian, of date in July, 1861; two papers under 
the head of Guards Ready. 

Roster Co. E, 5th Lowa Inf’t’y. 

Roster Co. C, 9th lowa Inf’t’y. 

Roster Co. B, 4th Iowa Cavalry. 

Mortgage, J. Sherwood to A. H. ‘Trask. 

Receipt C. T. Kimball to J. Sherwood. 

Receipt, Hallam to Sherwood & Kimball. 

Order, Tweedale to Ainsworth. 

Deed, Cummings to Tyson. 

Deed, Cummings to Ross. 

Deed, Brown to Deering. 

“ Trexler to Kayes. 


5927 Exurisir “ B.” 


Be it known that I, Thomas Sherwood, of Buchanan county, State 
of Iowa, in consideration of the sum of fifty dollars in hand paid by 
A. H. Trask, of Buchanan county, State of lowa, do hereby bargain 
and sell unto said A. H. Trask the following property, to wit: One 
two-horse black hack, formerly known as one of the People’s Line, 


That the said Thomas Sherwood shall pay or cause to be paid unto 
the said Ami H. Trask, his heirs, administrators, or assigns, the sum 
of fifty dollars as follows, to wit: Fifty dollars on or before the Ist 
day of December, 1860, with 10 per cent. interest, according to the 
tenor of certain promissory notes of even date herewith, together 
with all costs of taking the property by virtue of this instrument 
and the keeping and sale thereof; then this instrument to be void ; 
otherwise to be in full force. 
270—16 
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And it is further agreed by the parties to the instrument that at 
any time the said Trask shall deem himself insecure it shall be 
lawful for the said Trask to enter upon the premises of the said 
Sherwood and to take, there or elsewhere, the said property and sell 
the same at public sale, returning the surplus to said Thomas Sher- 
wood, deducting the indebtedness named herein and costs of taking, 
keeping, and selling the property. 

Signed this 20th day of October, A. D. 1860. 

THOMAS SHERWOOD. 


STATE OF Iow4, 
Buchanan County, 


On this 20th day of October, A. D. 1860, before me, a notary pub- 
lic in and for said county, came Thomas Sherwood, to me person- 
ally known to be the identical person whose name is affixed to the 
above instrument, and acknowledged the same to be his voluntary 
act and deed. 

JAMES JAMISON, 
Notary Public. 
EXHIBIT “ C,” 

Received, Independence, April 20, 1861, of Sherwood & Kimball, 
their account in full of all demands. 

J. K. HALLAM. 


Exuisit “ D.” 
$600. 
INDEPENDENCE, March 2, 1861. 
James Ainsworth : 
Please pay the bearer, Sherwood & Kimball, six dollars, due on 


board, and oblige, 
P. TWEEDDALE. 
Exuisit “ E.” 
Received, April 27, 1861, of Thomas Sherwood, $35.42, to apply 
on account. 
CHARLES T. KIMBALL. 


5928 Abstract of Deed. 
(Book 14, page 284.) 


Charles W. Cummings (guardian of George Cummings, James 
Cummings, and Henry Cummings), of Buchanan county, Iowa, to 
Timothy H. Tyson, of Buchanan county, Iowa, conveys lot five (5), 
in block two (2), in Stoughton & McClure’s 2nd addition to Inde- 
pendence, formerly New Haven, in said county. Full warranty 
deed, 

Signed the 14th day of October, 1859, by— 

C. W. CUMMINGS, 

In presence of— 


STEPHEN J. W. TABOR. 
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Acknowledged by Charles W. Cummings the 14th day of October, 
1859, before— 
STEPHEN J. W. TABOR, 
County Judge. 


Approved this 14th day of October, 1859, by— 
[L. s.] STEPHEN J. W. TABOR, 
County Judge. 


Abstract of Deed. Filed for Record August 5, 1861. 
C. W. Cummings to E. Ross. 


Charles W. Cummings, guardian of Henry, James, and George 
Cummings, of Buchanan county, lowa, conveys to Edward Ross, of 
Buchanan county, Iowa, lot eight, block three, Stoughton & Me- 
Clure’s 2nd addition to Independence, Buchanan county, Iowa. 
Full warranty deed. 

Signed April 20th, 1861. 

C. W. CUMMINGS, 


Guardian for Henry, James, and George Cummings. 


In presence of— 
STEPHEN J. W. TABOR. 


Acknowledged April 26, 1861, before— 
STEPHEN J. W. TABOR, 
County Judge. 
Approved August 5, 1861, by— 
STEPHEN J. W. TABOR, 
County Judge, Buchanan County, Iowa. 


Abstract of Deed. 
B. F. Brown and wife to E. H. Deering. 


Book 19, page 21. Warr. deed. Filed Mar. 4, 1862, at 9 a. m. 

Benjamin F. Brown, Elizabeth R. Kk. Brown, his wife, of Dane 
county, Wisconsin, to Emeline H. Deering, of Buchanan county, 
Iowa. Lot one, block seven, in Stoughton & MeClure’s 2nd addition 
to the village of Independence. Full warranty deed. 

Signed by— 


BENJAMIN F. BROWN. L. S. 
ELIZABETH R. kK. KRESS. Ht . 
In presence of— 
JAMES J. BROWN anv C. ABBOTT. 
5929 Acknowledged by Benjamin F. Brown and Elizabeth R. Kk. 
Brown the 13th day of February, A. D. 1862, before— 
[t. s.] | CHAUNCEY ABBOTT, 


Notary Public, Dane County, Wisconsin. 
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Abstract of Deed. 
Anton Hageman and wife to Margaret A. Jordan. 
300k 16, page 561. Warranty deed. Filed September 16, 1862. 


Anton Hageman and Catharine Hageman, of Buchanan county, 
lowa, to Margaret A. Jordan, of Buchanan county, lowa. The north 
half of lots 5 and 6, in block 9, in Stoughton & MeClure’s addition 
to Independence, lowa. Full warranty deed. 


Signed September 16, 1862, by— 
ANTON HAGEMAN. 


her 
CATHERINE x HAGEMAN. 
mark, 
In presence of— 


JAMES JAMISON. 


Acknowledged by Anton Hageman and Catherine Hageman the 
16th day of September, 1862, before— 
[L. s.] JAMES JAMISON, 
Notary Public, Buchanan County, Iowa. 


Abstract of Deed. 
J. E. and Valeria Trexler to James R. Kays. 
Book 27, page 17. Filed December 12, 1865, at 5 p. m. 


J. E. Trexler and Valeria Trexler, his wife, of Buchanan county, 
Iowa, to James R. Kays, of Buchanan county, Iowa, conveys lot 5 
and 19 feet of the west side of lot 6,in block 22, in Stoughton & Me- 
Clure’s 2nd addition to Independence, Buchanan county, lowa. Full 
warranty deed. 


Signed December 12, 1865, by— 
J. E. TREXLER. 
VALERIA TREXLER. 
In presence of— 


D. D. HOLDRIDGE. 


Acknowledged the 12th day of December, 1865, by J. E. Trexler 
and Valeria Trexler, before— 
[L. s.] D. D. HOLDRIDGE, 


Notary Public, Buchanan County, Iowa. 
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Copy of Certificate of Marriage. 


Jed. Lake to Sarah E. Myer. 


2157 


This certifies that on the Ist day of January, A. D. 1861, Is 


of matrimony. 


% 


John Fulton, a minister of the Gospel, united Jed. Lake, aged 
33 years, and Sarah E. Myer, aged 18 years, in the holy bonds 


Witness my hand, at Buffalo Grove, this lst day of January, A. D. 


1S61. 


JOHN FULTON. 


5931 Sth Iowa Infantry. 


Roster of Co. *“E,”’ 


Adj. Gen'l’s Report, made Jan. 1, 1863, vol. 1, page 186. 


; 
Rank. Date of going [te of must'r 


Name. \ge Residence. ; . . 
. . into quarters. into service. 

Daniel S. Lee ..... | ee 42 Independence, Ia ..... Capt July 1, 1861. | July 15, 1861 
Georme C. GOCE beiccce cores cosee a= = Ist I't = “ 
Alexander B. Lewiis................ | = . lst It “ | Mar. 22, 1862 
Wm. S. Marshall . j.........ccccceees) 29 as : O68 Pleas. ” July 13, 1861 
ol ld ll 29 = - |, ame a Apr. 1, 1862 
| Se Re GE 29 = = Ist ser.. = July 15, 1861 
Thomas Blonde J.........0...0.- «+: . “= “ Ist ser.. “ Mar. 1. 1862 

= . a * * < * * * 
Thomas Blonden..,.................. | 26 Independence, !a...... id ser....| July 1,1861 | July 15, 1861 
Charles F. Putney | 2 ps 3d ser....| S hiaiaia 
Alexander B. Lewis................ : a ™ “ ith ser... - July 145, 1861 

= « « « * * | . " 
Charles F. Putney..........-cccscss z - - Sth cor...| ” July 15, 1861 

* ~ ¢ * - x « x ¥, 
William Codling..)....... ..c.sse00 DF By Bietenctncccsesecenies PUtY cco: “ os 

. - * a ¥* ~ “ * 
John A. Davis .....).....00cccseeeeeee: 29 Fairbank, Ia............... ae » “ 

* * + * x * * | * * 
Almon IL. Francis et ee, ccencecrtens “ oe “ 

*. * . ° * ©: ccemennnnes . * * 
Richard Whait...j....................| 34) Independence, Ia...... “ “ e 


Enrolled in the county of Buchanan, ordered into quarters by the Governor of the State June 29, 
1861, and mustered into the service of the United States by Lieutenant Alexander Chambers, 
U.S. A., at Burlington, July 15, 1861, under the proclamation of the President of the United States, 


bearing date May 3, 1861. 


From place of enrollment to rendezvous, 300 miles, 


Roster of Co. “*C,”’ 9th Iowa Infantry. 


Adj't Gen’l’s Report, made Jan. 1, 


1863, vol. 1, page 336. 


Date of going 


es 


D’te of m’st'’r 


N " Age. | Residence. . . 
ame g Rank into quarters. into service. 
i 

I EEE 32 | Independence, Ia...... Capt 0. July 20,1861 | Sep. 2, 1861 
~ * * * | * * * ~ * 

Edmund C. Little. 18 | ” = 2d I't Aug. 6,1861 Sep. 24, 1861 
* . . . < . * . 

as TI cccsidindtnnsianinitinnions 19 - - PUT cco Aug. 29,1861 Sep. 24, 1861 
* 7 7 * ~ * . * 

ete TEOVET oo cove cove cececeesnes 18 " " PUOe ence: Aug. 12,1861 Sep. 24, 1861 


Ordered into quarters by the Governor of the State 
the U. S., at Dubuque, on the Mth of September, 1861. 


miles. 


en 


July 30, 1861,a +d mustered into the service of 


From place of enrollment to rendezvous, 75 
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Roster of Co. “B,’’ 4th Cavalry. 


Adj't Gen’l’s Report, made Jan. 1, 1861, vol. 2, page 515. 


— ———— 


i ' | 
, | Date of going Date of mus- 
Name. Age. | tes e. Rank. |; : ' 
— e Residence Rank. | into quarters. ter in service. 
Bataan Oh. P00 vcnccccovetssnvssecnces | 82] Delaware county, Ia... Capt...... Sep. 2', 1861 
. ° ’ os ’ ° * [Joined from Co. “L.” 
Martain F. Rust..............0. «| 21 |) Buchanan county, la. Priv ...... Dec. 9%, 1861 | Jan. 1, 1862 


Enrolled at Delaware and other counties, ordered into quarters by the Governor of the State-——, 
1861, and mustered into the service of the U. S. at Mt. Pleasant, lowa. 


5932 [Endorsed:] Sup. Court U.S. Oct. term, 1887. No. 16. 
Wm. D. Andrews ef al., app’ts, vs. George Hovey. Supple- 


mental stipulation in regard to printing and addition to record. 
[Stamped:] Office Supreme Court U.S. Filed Aug. 22, 1887. James 
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GEORGE HOVEY. 
Appellee. | 


Brief for Appellants. 


This is an appeal from a final decree of the Cir- 
euit Court of the United States for the Southern 
District of lowa. That decree held that the patent 
generally Known as the Green Driven Well Patent, 
reissue No. 4,372, was invalid. That patent had 
been previously sustained after vigorous contests in 
the following cases : 


1. Andrews vo. Carman, Judge Benedict, 13 
Blatch., 307. | 


2. Andrews v. Wright, Judges Dillon and Nelson, 
13 O. G., 969. 


3. Hine ». Wahl, Judge Gresham, no opinion. 


4. Andrews v. Cross, Judge Blatchford, 8 Fed. 
Rep., 269. 


5. Green o. French, Judge Nixon, Fed. Rep., 591. 
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6. Andrews v. Creegan, Judge Wheeler, 7 Fed. 
Rep., 474. 


7. Andrews ». Eames. Judge Shipman, 15 Fed. 
Rep., 109. 


8. Hine ». Wahl, October Term, 1882, in the Su- 
preme Court. In this case, the patent was sustained 
by a divided Court, no opinion being written. 

The defenses in the case at Bar are identical with 
those in the voluminous cases heard and deter- 
mined in Andrews ». Carman and Andrews ?. 
Wright, by Judges Benedict and Blatchford, ex- 
cept as to two or three mythical alleged prior uses. 

The issues and proofs relating to the history of 
the invention, its alleged dedication and abandon- 
ment, and Green’s alleged knowledge of its public 
use for more than two years before his application, 
were the subjects of the depositions of the same 
witnesses, when facts were (in the Carman case) ten 
years fresher. And inall the prior cases (except 
Andrews ». Creegan) the reissue question was fully 
discussed. 


9. The patent was also construed and sustained in 
accordance with the opinions of Judges Benedict 
and Blatchford by Judge McCrary in the case of 
Andrews ». Long, 12 Fed. Rep., 871, but the bill 
was dismissed because of non-infringement. 


10 and 11. Andrews o. Hovey, and Andrews ». 
Cone. These two cases, the latter being from the 
District of Minnesota, were heard before Judges 
Shiras, Love and Nelson ; Judges Shiras and Love 
holding the patent invalid, and Judge Nelson dis- 
senting and sustaining the patent. The proofs in 
these two latter cases, as to most of the witnesses, 
were substantially identical, with the main excep- 
tion that in the Cone, or Minnesota case, a few wit- 
nesses were examined who were not examined in 
the Hovey or lowa case. At the last term, an order 
was made concerning the printing of the record in 
the Hovey and Cone cases, and they were ordered 
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to be heard together. Recently the counsel for the re- 
spective parties in the Cone case have filed a stipula- 
tion to the effect that the Cone case shall abide the re- 
sult of the Hovey case, and in this way the Court and 
counsel have been relieved of much labor, and the 
parties have been saved the great expense of print- 
ing the record in that case. By stipulation of the 
counsel in the Hovey case, portions of the proofs in 
the Cone case which were not taken in the Hovey 
case have been stipulated and printed in the record 
of the Hovey case, so that this Court now has before 
it substantially all of the evidence of any materi- 
ality that was submitted at the hearing below in 
both cases. The stipulations in regard to the print- 
ing of the record are found at pages 2,143 and 2,144. 


12 and 13. These were the cases of Eames 2. 
Andrews, and Beedle ». Bennett, in which elaborate 
opinions were filed in this Court, construing and 
sustaining the patent in question, last term, and of 
course are regarded as conclusively settling all 
points referred to in said opinions, especially the 
questions of reissue, abandonment, two years’ use 
before application and origin of invention. 


Assignment of Errors. 


As Judges Shiras and Love each filed an opinion, 
the Assignment of Errors will be addressed to the 
findings contained in both of these opinions. 

These appellants assign as error in the findings of 
the Court below: 


1. For, that the Court erred in finding that the 
patentee dedicated or abandoned his invention to 
the public prior to applying for a patent therefor, 
which finding is contrary to the evidence and the 
weight of evidence. 
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2. For, that the Court erred in finding that the 
invention of Nelson W. Green was in open and 
public use, with his knowledge and acquiescence, 
for more than two years before he applied for a 
patent therefor, which finding is contrary to the 
evidence and the weight of evidence. 


3. For, that the Court erred in finding upon the 
conclusions of fact, as to the dedication or abandon- 
ment and public use, with aequiescence, that the 
reissued Letters Patent No. 4,372 were invalid and 
void, which finding is contrary to the evidence and 
the law. 


4. For, that the Court erred in finding that the 
said reissue No. 4,372, is void, because it embraces 
that which was not covered by the original inven- 
tion of the patentee, and because the said reissue 
departs widely from the original, which findings are 
contrary to the evidence and the law. 


5. For, that the Court erred in finding “ that in 
the early part of the Summer of 1861, there was 
constructed at Independence, Lowa, a driven well 
which proved a suceess.”” “ That this well was con 
structed by driving a tube down into a water bear- 
ing stratum and by attaching to the tube a pump 
by which the water was drawn through the tube 
in apparently inexhaustible quantities,’ which 
findings are contrary to the evidence and the weight 
of evidence. 


‘ 


6. For, that the Court erred in finding that E. 
W. Purdy, long prior to N. W. Green’s invention, 
made at Milwaukee a number of wells, by and ac- 
cording to a method substantially identical with 
that described and claimed in the patent of N. W. 
Green, which finding is contrary to the evidence 
and the weight of evidence. 


7. For, that the Court erred in finding that the 
defense of want of novelty was sustained, which 
finding was contrary to the evidence and the weight 
of evidence. 
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8. For, that the Court erred, as matter of law, in 
finding that there was a preponderanve in favor of 
the defendant concerning the construction and date 
of the Independence well, and in holding that the 
inere preponderance of evidence in favor of the de- 
fendant is sufficient to overcome the prima facie 
validity of the patent, which finding is against the 
evidence and the law. 


9. For, that the Court erred in holding that Nel- 
son W. Green had knowledge of the public use of 
his invention for more than two years before his 
application for the patent, which finding is con- 
trary to the evidence and the weight of evidence. 


10, For, that the Court erred in accepting pre- 
sumptive evidence concerning such knowledge by 
Nelson W. Green, against his distinct and positive 
testimony that he had not such knowledge, which 
finding was contrary to the law. 

11. For, that the Court erred as matter of law in 
finding that the 7th section of the Act of 1839 
should be construed as meaning that two years’ 
public use of an invention prior to the application 
for the patent was a bar to the grant of the patent, 
and that a patent so granted would be invalid, even 
though the inventor did not Know of, assent to, or 
allow such public use—which finding is contrary to 
the meaning of said statute and contrary to law. 


12. For, that the Court erred in nof finding that 
the reissue No, 4,372 was good and valid in law. 


13. For, that the Court erred in not finding that 
the title of said patent was vested in the complain- 
ants, as charged in the bill. 


14. For, that the Court erred in not finding that 
the defendant had infringed upon the rights of the 
complainants under said reissue No, 4,372, 


o 


For, that the Court erred in finding in favor 
of the defendant, whereas the Court should have 
found, upon all points, in favor of the complain- 
ants, 


The Defenses. 


The following defenses were urged in the answer 
and proofs. Some of them were not urged at the 
hearing below : 


1. Reissue question. 


2. Non-infringement. 


3. Prior publication and patents. 
4. Dedication and abandonment. 


5. Prior public use by others in this country. 
Under this defense the answer and proofs relate to 
several alleged prior wells. 


a. The so-called Purdy or Milwaukee well. 
b. The so-called Independence well. 

ce. The so called Preble or Tallman well. 

d. The so-called Buxton or Warsaw well. 
e. The so called Naperville well. 


We have been favored with a copy of the brief 
prepared by counsel for the appellee in this case, 
which was to have been submitted to this Court at 
the last term, at the time that this case was ex- 
pected to be argued. In this brief no stress is laid 
upon any of these alleged prior wells, except the 
Independence well. We may fairly claim that the 
appellee had decided, in his own mind, that no im- 
portance was to be attached to the Milwaukee, 
Preble or Tallman, and Buxton or Warsaw wells 
or the sv called Naperville well. The Court below 


: 


in its opinion referred only to the Independence and 
Milwaukee alleged wells, so that we may fairly claim 
that the Court attached no importance to the 
Preble, Warsaw and Naperville alleged wells. 
The answer enumerates sixteen prior publications, 
but the record contains, under the stipulation above 
referred to, only three of the many enumerated in 
the answer. One of these three, the one printed on 
page 1,570 of the record, was considered and over- 
ruled by this Court in the late case of Eames against 
Andrews. The publication referred to, opposite 
page 1,609 of the printed record, does not appear 
to describe the consfruction or operation of the 
tools indicated in the said drawing, and we can- 
not determine what it relates to, except that it is 
said to be a drawing found in Reese’s Cyclopedia, 
and we find that two publications from Reese’s Cy- 
clopredia were considered and overruled in this 
Court in the case of Eames against Andrews. So 
that we are left to consider, at a later stage in 
our brief, only the single publication printed on 
page 1,571 of the record. The answer also sets 
up the names of 130 persons who are alleged to 
have had prior knowledge of the use of this 
invention in this country. The answer also 
avers that these 130 witnesses had (or some of 
them), knowledge of prior use at many other places 
than Independence, Milwaukee, Preble, Warsaw and 
Naperville, but no proof of any kind is produced ex- 
cept as to the alleged use at the four places just 
named. But one witness is called as to the Milwaukee 
well, which ist he only well distinctly held in the 
opinion of the Court below to have been an antici 
pation of Green’s invention. We will clearly show 
that this Milwaukee well was an old fashioned Arte- 
sian well, entirely different in construction and 
operation from Green’s invention. The answer also 
sets up several prior patents alleged to have been 
granted before Green’s invention, none of which are 
in evidence. We will consider these various de- 
fenses somewhat in detail, 


tte ll it 8 AI Ne Oh. EN -aeglaaNg egete rai 


ii 


8 
THE REISSUE QUESTION. 


In the case of Eames against Andrews, decided at 
the last term in a very careful and elaborate opin- 
ion, this Court held that the reissue was good and 
valid in law. Also so held in Beedle », Bennett at 
the same term. It is, therefore, needless to oc- 
cupy any time upon this defense, and we there- 
fore pass it without argument. The construction 
of the patent was also definitely settled in the 
opinions just referred to, and upon that con- 
struction we rely. In those opinions the Court 
quoted with approval the construction of the patent 
given by Judge Benedict in Andrews v. Carman, 13 
Blatch , 307, who used the following words: ‘] 
therefore understand this patent to be a patent for 
a process, and that the element of novelty in this 
process consists in the driving of a tube tightly into 
the earth, without removing the earth upwards, to 
serve as a Well pit, and attaching thereto -a pump, 
which process puts to practical use the new prin- 
ciple of forcing the water in the water bearing 
stratum of the earth, from the earth into a well pit, 
by the use of artificial power, applied to create a 
vacuum in the manner described.” 

In the two opinions of this Court above referred 
to, the Court accepted and approved the opinions 
and findings of Judges Benedict and Blatchford. 

So that we may rest our case as having been pre- 
viously decided on all important points in the four 
following cases : 


1. Andrews oe. Carman, Judge Benedict. 
2. Andrews v. Cross, Judge Blatchford. 
3. Eames ¢. Andrews, Supreme Court. 
4. Beedle ov. Bennett, Supreme Court. 


Should the Court care to refresh itself concerning 
any point relating to the nature, character and 
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origin of the invention, the patent and its construce- 
tion, or any points relating te the question of re- 
issue, it is respectfully referred to the very carefully 
prepared brief by Mr. Clayton in the case of Eames 
v. Andrews above referred to, copies of which brief 
are bound at the end of this brief as a part thereof ; 
but, as this case has been twice orally and fully 
argued in this Court in ailits substantia! points, save 
only the alleged prior wells, once in L882and once last 
term, it would seem needless to refer to any of the 
points raised in either of these cases. The only 
points, therefore, that we have to consider are the 
following, and we will dwell upon them in their 
order : 

1. The invention and its character; the patents 


and its construction. 


2. Infringement. 

3. The Purdy or Milwaukee Well. 

4. The Independence Well. 

5. The Warsaw Well. 

6. The Tallman or Preble Well. 

7. The so called Naperville Well. 

8. Prior patents and printed publications, 


9. Dedication or Abandonment, whether or not 
Green had knowledge of the public use of bis in- 
vention for more than two years before he made his 
application, and the construction of the statute 
governing this question of the prior knowledge. 


It may be said generally that the Independence 
Well was the subject of the testimony of a great 
many witnesses, indeed, all of the material wit- 
nesses who appear in this case, and that their testi- 
mony was considered and overruled by Judge 
Blatchford in the case of Andrews against Cross. 
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The material parts of the same evidence were also 
introduced in the case of Green against French” be- 
fore Judge Nixon, but was not even referred to at 
the hearing. The same witnesses in this case, and 
others in addition, testified concerning the Warsaw 
well in the case of Green against French, which was 
decided in favor of complainant by Judge Nixon. 
The Milwaukee well has not been presented to any 
Court, except in this case. The testimony concern- 
ing the Preble well was before Judge Blatchford in 
Andrews ». Cross, and was overruled; and there 
area few additional cumulative witnesses in this 
case. All the material testimony in this case relat- 
ing to delaying the application, dedication and 
abandonment, and date of the invention, its nature 
and character, were contained in the case of Andrews 
against Carman, and were overruled by Judge Bene- 
dict, and the sum of this evidence was fairly stated 
in theagreed case as to facts, of Beedle against Ben- 
nett and overruled at the last term of this Court, 
and that statement was substantially taken from 
the finding of Judge Benedict in the case of Andrews 
against Carman, 


1.—The Jnrentfion, its Character, the Patent and 
ifs Construction. 


These subjects have been so fully considered and 
determined by judicial construction in all of the 
numerous cases before referred to, that itis not nec 
essary here to dwell upon the subject other than to 
say that the proofs here, as in nearly all of the pre- 
vious cases, clearly show that Colonel N. W. Green 
conceived of the invention and reduced it to prac. 
tice in the Fall of 1861, and this has been judicially 
determined many times. 

We respectfully refer the Court, touching all of 
these points, to the brief filed by appellants in the 
case of Andrews oe. Eames, decided at the last term 
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of this Court, and adopt that brief upon these 
points. A copy of it is appended at the end of this 
brief. 

The following is a summary of the evidence as to 
the origin of the invention, and Col. Nelson W. 
Green’s right to the patent : 


What is the Invention? 


(1) The invention consists in driving or forcing by 
a puncturing process down into the water bearing 
strata (with or without the aid of a preparatory rod) 
a tube, open or perforated at or near its lower end, 
to receive the water, so as by that process and 
means to form a well, through using the tube so 
driven as the lining ; and to this lining tube (unless 
it be a flowing well) attaching a pump by an air 
tight connection, so that by the operation of the 
pump and atmospheric pressure combined water is 
forced directly from the surrounding earth into the 
well. 
Wm. D. Andrews, p. 236, Q. 5; Q. 11, 12; xQ. 
21, 22; xQ. 46, 49; xQ. 50; xQ. 53-55; xQ. 
56-58; xQ. 59, 60; xQ. 64. 
Thos, C. Theaker, p. 251, Q. 1-3; Q. 4-7; 
Q. 8, 9. 


Hovey s Method and Use of the Auger the Equiv. 
alent of Green s. 


(a) There is no dispute but that the defendant, in 
making his wells, used the tube and driving pro- 
cess; and though he used the earth auger also, in 
most but not in all cases (GQ. Hovey, D. Q. 82), 
as he himself states, it was only when starting 
—boring only fo water (G. Hovey, D. Q. 47-4), 
then laying the auger aside and for the rest of 
the way driving or forcing a tube or hollow 
driving rod (G. Hovey, D. Q. 9, xQ. 2) down four 
or tive feet (G@. Hovey, D. Q. 81, 98, 148, 160), 
might drive eight feet (G@. Hovey, D. Q. 149, 291, 
295, R. D. Q. 39) into the water bearing stra- 
tum, then withdrawing this tube, or hollow 
driving rod, substituting and forcing down in 
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its place (G. Hovey, D. Q. 204) another tube, 
which is in its turn forced into the water bearing 
stratum (G. Hovey, D. Q. 96-166, xQ. 1, 12, R. 
D. Q. 54), and a pump being attached to it by an 
air tight connection (G. Hovey, xQ. 1, 33), this 
latter tube then becomes the lining of and con- 
stitutes the body of the well, which well is then 
in every sense and particular not only substan- 
tially but absolutely the same in its character- 
istics and operation as the well described in 
and covered by the patent at issue. 


(6) Defendant Hovey’s use of an auger to make a 
hole down to the water is but a convenient pre- 
liminary operation in general use previous to the 
issuing of Hovey’s patent, is neither claimed, 
named or even alluded to in his Letters Patent, 
which are entitled an “Improvement ia the 
formation of Drive Wells,’ and is in no way 
an essential element in the making of a Driven 
Well. When he reaches the water bearing 
stratum he commences the driving of the tube 
to which his pump is to be attached; such tube 
becomes the lining of his well, and the driving 
of said tube from the point where water is 
found, leaving and using it in contact with the 
saturated earth surrounding it and drawing 
water directly therefrom, constitutes him an 
infringer of Green’s patent as fud/y as if he had 
driven the tube the entire distance from the 
surface of the ground, without the preliminary 
use of an auger. 


Several of Hovey’ s wells were made exactly like 
the wells of Harris Eames, held to infringe Green’ s 
patent, in the case of Eames v. Andrews, at the 
last term of this Court. 

Even had defendant first made an open, dug and 
walled up well, in the usual manner, containing 
several feet of water, sufficient for practical use, 
driven a pointed tube, perforated for the ad- 
mission of water, into the bottom of such well 
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until all the perforations were below its bottom, 
so that upon operating a pump attached 
to the upper end of said tube, water would 
enter the tube directly from the earth sur- 
rounding it, instead of from the open body 
of water in the dug well above, he would have 
made as perfect a Driven Well and as fully in- 
fringed Green’s patent as if he had drivena 
tube from the surface of the ground. And 
defendent Hovey did make a Driven Well pre- 
cisely in this way in the bottom of an open dug 


well. 

Geo. Hovey, p. 59, Q. 47; Q. 79-82, 84, 85, 87; 
Q. 92-94, 96, 99; Q. 148, 149; Q. 160, 166; Q. 
204; Q. 291, 295; xQ. 1,2; xQ. 12; xQ. 38; R. 
D. Q. 39; R. D. Q. 54. 

Thos. C, Theaker, page 251, Q. 10, 11; p. 232, Q. 
12-15, 16-20; page 253, Q. 21, xQ. 25, 26; p. 
235, xQ. 27-30; xQ. 31-33; page 256, xQ. 37, 38; 
R. D. Q. 39, 40, 41. 

Wm. D. Andrews, page 236, Q. 6; Q.7; Q. 8;Q. 9. 

Col. N. W. Green, page 595, R. D. 24; R. D. 25, 
26; p. 60, R. C. 1-4; R. D. 8; R. C. 11; R. C. 16; 
R. C. 17; R C. 27; 2d R. D. 1, 2; 8d R. C. 6, 7; 
5th R. D. 1; th R. D. 2, 3; R. C. 1, 2. 


The Great Utility and Simplicity and the EKx- 
tended Use of the Invention. 


And he says if the dug well had then caved in he 
thinks it would not have affected the flow of the 
water through the pipe (G@. Hovey, D. Q. 102, 103). 


I.—The importance of the invention must be con- 
ceded. 


(1) Itwas made at Cortland,New York, in the latter 
part of 1861, as is fully established by the proofs in 
this case ; the invention is so simple, practical and 
eminently useful, and its capabilities, when once its 
principles were fairly understood, were so apparent 
that when before the Board of Examiners-in-Chief 
of the U. S. Patent Office, they pronounced it “ one 
of the important improvements of the day.’ (See 
Report on Interference Case, Dec. 26, 1867, signed 
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by Elisha Foote, 8. H. Hodges and Samuel C. Fes- 
senden, Examiners-in-Chief. ) 

The great utility, combined with extreme sim- 
plicity, has caused its use to spread from the local- 
ity of its origin within the few years since its con- 
ception, not only over our entire country (in which 
it has become the foundation of over one hundred 
and fifty separate and distinct tributary patents) 
but into every quarter of the globe; in Great Britain 
and in France patents were granted upon it as an 
acknowledged ‘** American Invention.”’ 

Geo. Hovey, page 66, Q. 102, 103. 

Stephen Brewer, page 894, Q. 14-17; Q. 24, 25. 
Q. 26-28; Q. 29-36; Q. 87-41; Q. 42-45; Q. 
46-48 ; Q. 49-56 ; Q. 57-59. 

And yet, simple as it was, and founded as it is 
upon a well known and acknowledged law of 
nature, until this discovery was made and utilized 
by Col. Green no record exists in the world’s annals 
of any utilization of the pressure of the atmosphere 
to force the water directly from saturated earth into 
a vacuum produced within an air-tight well inserted 
therein. While abstractly it was known that air 
permeated the earth, the reason why this simple 
application of that natural law remained so long un- 
discovered was that it seems never to have occurred 
to any one that compact sand and gravel could con- 
tain a sufficient quanity of water to enable that 
pressure to force through and from it any consider- 
able, much less a continuous, inexhaustible supply. 

And so unreasonable was Green’s theory deemed, 
that when he first asserted it, it was universally com- 
-bated, derided and denied; and for years after- 
wards, not only the general public, but a large ma- 
jority of inventors and scientists disputed and dis- 
believed its practicability until compelled by actual 
demonstration to acknowledge it. 

Soon after being patented in “Angland it was by 
the British army introduced into practical use in 
Abyssinia, and was there, by thearmy reports to 
the British Parliament, as it previously had been in 
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England, accredited as a revent “ American inven- 
tion. 3 

We quote from Harper's Magazine, August, 
1868, page 348, article, 


ABYSSINIA. 


‘It was a picturesque campaign—this of 
General Napier in Abyssinia—‘in which,’ said 
the Spectator, ‘a passage of the Alps is a daily 
incident; in which the organization of the 
army, though not its courage, has been tested 
to the utmost; in which they are employing 
and harmonizing the military systems of two 
empires and two ages, of the East and the 
West, of Count von Moltke and of Pyrrhus, 
laying down railways with the help of camels, 
‘arrying the newest devices in scientific gun- 
nery upon elephants, using theodolites to clear 
the way for bearded old Mussulman sabreurs, 
and compelling a lofty African desert to yield 
water by an American device not yel a twelve 
month old.” : 


(2) It was an invention, as we have seen, com- 
prising the discovery that intervening earth neither 
excludes, suspends, or limits the pressure of the at- 
mosphere upon the surface of the water which fills the 
interstices of the earth below and with which it is 
saturated, but, that it acts thereon just as forcibly 
as it does upon the surface of open water in a lake, 
pond, reservoir or open well. 

An ordinary, open, dug well, fills to the level of 
the water in the earth surrounding it, by percola- 
tion, under the action of gravity alone; and the free 
water within it being supplied to the pump by at- 
mospheric pressure, is soon exhausted, and when so 
exhausted the pump becomes inoperative until the 
well is again supplied with water by the slow 
action of gravitation. 

While by and through the Driven Well, which isin 
actual contact with the saturated earth, the pump is 
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‘‘by atmospheric pressure,’’ supplied with water 
directly from the earth itself, which thus places at 
command of the pump all the water contained in 
the surrounding earth, that lies above the level of 
the uppermost openings into the well, without 
limit as to distance, just so faras the earth con- 
tinues to be pervious to water ; such direct connec- 
tion with, and command of the water in the earth, 
frequently extending uninterruptedly for miles In 
all directions, as on Long Island, New Jersey, 
along the Eastern Sea Coast for many miles inland, 
in river valleys and on plains generally. 


Notrr.—These observations are not founded upon 
mere theories but are substantiated by from two to 
four years practical use of six hundred two-inch 
tubes, supplying the City of Brooklyn, each 24 
hours during that time, from 15 to 27 million gal- 
lons of water daily without cessation or diminution 
of supply. 


(3) This process of well-making also enables us, 
cheaply and successfully, to penetrate through and 
exclude the upper and less pure strata, thereby open- 
ing to use the lower lying fountains of cooler and 
purer filtered water, hitherto unattainable through 
any ordinary, practical method of well-making ; the 
water in the lowest stratum thus reached, always 
rising to fill the tube up to the level of the highest 
stratum of water in the earth where it is driven. 


Summary of Results. 


(4) This, then, being the grand result of the in- 
vention, on the score of its scope and utility, that it 
enables us easily and with trifling expense, to con- 
struct an enduring, inexhaustible, and practically 
indestructible well, that reaches and appropriates 
the purest and best of water, treasured up in the 
depths of earth for our use, freed from all surface 
contaminations, filtered and purified by nature's 
own medium in its passage through the earth to the 
well, with no more labor at the pump in raising it 
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than is required to obtain that less palatable and 
less pure, from often-failing and unreliable upper 
Strata. 


Who was the Inventor ? 


I1.—The main question in the case is: Is or is 
not Nelson W. Green the first inventor of the 
‘* American Driven Well ?”’ 

This question has béen answered in the affirma- 
tive after thorough and exhaustive investigations 
(1) by the U. S. Patent Office, (2) by Judge Fisher 
in reviewing the decision of the Commissioner of Pat- 
ents, and by the various judicial decisions given at 
opening of this brief, and yet this Court is here 
called upon by these defendants again to render a 
decision mainly upon a presentation by the same 
witnesses of the same facts heretofore passed upon 
this very court, as well as by the numerous other 
courts of concurrent jurisdiction. 


Fallacy of Mudge s Claim, and Recognition of the 
Invention as Green's. 


We confidently rely upon these numerous deci- 
sions as governing the action of this court, except 
so far as new matters and new evidence may be here 
introduced. We nevertheless shall cite the testimony 
taken in support of the claims passed upon and 
sustained by these decisions, trusting, however, that 
we shall not be expected to enlarge upon or argue 
concerning matters which have already been so fre- 
quently decided. 


IlI.—And further we premise : 


(1) Not only did Green’s rival claimants who 
sought to pirate the invention from him reside in 
his own village (Cortland, N. Y.) at the time of his 
invention, but their patents were all obtained con- 
siderably subsequent to the date of his invention 
(1861), and prior to his own application fora patent, 
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which (for reasons toappear) was for some time pre- 
vented ; Suggett’s having been obtained in 1864 ; 
Mudge’s and Hunter's in 1865. 


(2) At the very time of the invention Mudge was 
in Green's counsels ; having, under Green's direc- 
tions, actually made his (Green's) experiments, be- 
ing present to witness their success ; and the facts 
show uuquestionably that Mudge, a mechanic, not 
aun éneentor, derived all his ideas relating to the in- 
vention from Green, as Suggett in turn derived his 
from Mudge. Mudge at first objecting to Green’s 
plans and even ridiculing his proposed method, 
while at the time fully accrediting it as his (Green's) 
juvention, and always afterward conceding it to be 
Green’s suggestion. It was also at the time talked 
of by officers and men of the regiment and the towns- 
people, and accredited as Green’s invention. 

Defendant's witness Bryon Mudge, page 1849. 
Clinton D. Bouton, page 410, xQ. 39. 

Col. N. W. Green. page 559, Q. 3. 

Mrs. Julia A. Green, page 353, Q. 5. 


Dr. J. A. Todd, page 611, Q. 11, 12; Q. 22. 
Judge A. P. Smith, page 883, Q. 31-35 ; Q. 30; Q. 


48. 
Judge Hiram Crandall, page 682, Q. 21 ; Q. 28, 29; 
Q. 242. 


Jos. L. Galt, page 606, Q. 20-23 ; xQ. 17. 

Heman F. Robinson, page 334, Q. 21; Q. 29; Q. 
62, 63. 

Jas, S. Squires, page 750, Q. 33-35, 37-39, 

DeWitt C. McGregor, page 886, Q. 43 to 48. 

Stephen D. Freer, page 931, Q. 29-31. 


Decision of Judge Fisher on Mudges Appeal 
Jrom the Decision of the Commissioner of Pat- 
tents. 


LV. 


Then neither Hunter, Suggett or Mudge, being 
the inventor, whois? ‘This brings us to the com- 
plainants proofs, showing that Green is the 1n- 
ventor. 
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(1) And here what do we find? An invention 
without motive or cause’ Preceded by neither 
conviction or thought? Or through Green will it 
have a consistent and reasonable history? Shall 
we find it preceded by actual thought, reflection 
and conviction; an invention developed by ade- 
quate occasion, distinctly and openly announced to 
surrounding friends ; attested by experiment, with 
instrumentalities naturally sought for and obtained; 
and an invention, when once made, continuing 
thereafter to have a practical, recognized existence? 


Greens Education at West Point, connection with 
the 76th Regiment and Loyalty. 


(2) Again we appeal to the proofs, which show 
the real inventor to be a man, who, having been 
partially educated at West Point, was well in- 
formed, intensely loyal, energetic, self-confident, 
original, intuitive—therefore, occasion prompting, 
one likely to invent. 

Jas. S. Squires, page 764, R. D. 205. 

Chas. M. Newcomb, page 1022, Q, 23, 24. 

Judge A. P. Smith, page 833, Q. 7-17; Q. 61; page 
871, xQ. 382, 883. 

Wm, O. Barnard, page 298, Q. 4-6 ; Q. 11; Q. 21, 
22. 

Gen. Abner Doubleday, page 300, Q. 3-5. 

Heman F, Robinson, page 332, Q. 3, 4; Q. 11, 12; 


Q. 16. 
Col. N. W. Green, page 559, Q. 1, 2; Q. 30, 
Judge Hiram Crandall, page 684, Q. 8-10; page 
338, R. D. 338. 
Chas. C. Taylor, page S874, Q. 22-35. 
M. M. Waters, page 890, Q. 12-14. 


Need of and Occasion Prompting the Invention. 


(3) The proofs show also there was that occasion 
prompting in the prevalent apprehension of edd 
poisoning and failure of water under siege, such as 
compelled Mulligan’s surrender (Sept. ,1861)—perils 
which intensely occupied the mind of Green, then 
with his regiment, about to enter the field to en- 
counter them, and naturally incited and aroused 
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whatever inventive powers he possessed to devise 
some effectual, ready means of protection against 
them. The proofs abundantly show that these 
perils did thus occupy Green’s mind, and that it 
was to provide against them that his invention was 
conceived and perfected. 

Wm. O. Barnard, page 299, Q. 12. 

Dr. J. A. Todd, page 611, Q. 9, 10. 

Judge A. P. Smith, page 836, Q. 29. 

Judge Hiram Crandall, page 685, Q. 18. 

Eustace D. Dibble, page 778, Q. 25. 

Chas. C. Taylor, page 873, Q. 7-9. 

Col. N. W. Green, page 559, Q. 3. 


The Invention was Progressive. 


(4) The proofs also show that the invention was 
progressive with him, from dawning impression to 
actual conception, then vractical demonstration 
through experiment. 


Heman F. Robinson, p. 333, Q. 20. 
(Greens Perfect Conception before Experiments. 


(5) And that, before experiment, he had reached 
a full conception of the invention, explaining it, 
with his ideas of atmospheric pressure on subterra- 
nean water-strata, to men and officers of his regi- 
ment, and to citizens of Cortland, so fully and clearly 
that, assuming the practicability of his ideas, they 
could, as they say, then have made successful wells 
simply by following his description of the process. 


Wm. O. Barnard, page 299, Q. 12; Q. 15-19; 
Q. 23. 

Heman F. Robinson, p. 333, Q. 19, 20; Q. 22-25, 
27, 28. 


Green's Description and Faith in his Invention 
before Experiments. No one but himself deem- 
ing it Practicable. 

Col. N. W. Green, page 559, Q. 3; page 564, Q. 30, 
831; Q. 39, 40; page 592, R.D. 8. 


Mrs. Julia A. Green, page 353, Q. 4. 
Jos. 8, Galt, page 606, Q. 10-12. 
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Dr. J. A. Todd, page 611, Q. 7,8; Q. 10; Q. 18; 
Q. 19, 20. 

Judge A. P. Smith, page 826, Q. 29; page 860, 
xQ. 272-274. 

Judge Hiram Crandall, page 685, Q. 17-19; page 
701, Q. 118, 119; page 707, Q. 170. 

Eustace D. Dibble, page 778, Q. 25-28. 

Chas. C. Taylor, page 873, Q. 7-10. 

Chas. M. Newcomb, page 1019, Q. 4-11 ; Q. 12. 

Wm. 8. Copeland, page 934, ©. 20. 


Novelty and Practicability of the Invention. 


(6) And that, though himself thoroughly con- 
vinced of the practicability of his process, al to 
whom he communicated it, rejected and declared it 
wholly impracticable, Mudge among the rest. And 
all testify that they never before knew or heard of 
such a well. 


Heman F. Robinson, page 334, Q. 21. 

Col. N. W. Green, page 559, Q. 3; Q. 5, 6; 
page 601, R. C. 30, 31. 

Jos, L. Galt, page 606, Q. 12. 

Dr. J. A. Todd, page 611, Q. 10-13. 

Judge A. P. Smith, page 836, Q. 29, 30 ; Q. 34. 

Judge Hiram Crandall, page 687, Q. 30. 

Mrs, Julia A. Green, page 357, Q. 29-31. 

Chas. C. Taylor, page 873, Q. 15. 

Clinton D. Bouton, page 408, Q. 15-17. 

John Wheeler, page 878, Q. 10. 

D. C. MeGregor, page 886, Q. 41, 42. 

Chas. M. Newcomb, page 1021, Q. 15-20. 

Wm. 8. Copeland, page 983, Q. 18, 19. 


The Experimental Well at Green's House. 


(7) The making of his first experimental well at 
his house, early in October, proved the feasibility 
of his invention. 

It was made by his personal directions, through 
his military subordinates, Robinson, Mudge and 
Carmichael, upon low ground on his own premises, 
he directing the time and specifying the means to 
be used in making the experiment, being present 
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and directing; also, there present to witness and 
recognize its entire success. 


Heman F. Robinson, page 335, Q. 28, 30-33; Q. 
36-40 ; Q. 43,52 ; page 338, Q. 64, 65. 

W. O. Barnard, page 300, Q. 16, 17. 

Dr. J. A. Todd, page 612, Q. 14, 15. 

Mrs. Julia A. Green, page 354, Q. 7; page 357, 
Q. 25. 

Col. N. W. Green, page 559, Q. 3, 14; page 563, 
Q. 25; page 569, Q. 59; page 576, Q. 99, 100; 
xQ. 102 ; page 581, Q. 111, 112, 114. 

Chas. C. Taylor, 873, Q. 11, 12. 

Jos. L. Galt, page 606, Q. 13, 14. ° 

Chas. M. Newcomb, page 1022, Q. 21, 22. 

Horace Dibble, page 659, 661, Q. 14-39. 

Judge A. P. Smith, page 835, Q. 20-23 ; page 837, 
Q. 36, 40-42 ; page 839, Q. 54; page 865, R. D. 
330, 331. 

Judge Hiram Crandall, page 684, Q. 13-17; page 
706, Q. 150; Q. 155, 156. 

Jas. 8. Squires, page 747, Q. 5; page 777, Q. 8. 

Eustace D. Dibble, page 777, Q. 6, 10-18; page 786, 
xQ. 100, 101, 105, 106, 108, 109; page 789, xQ. 
138, 139, 146-148; page 795, xQ. 218, 220. 

DeWitt C. McGregor, page 886, Q. 41. 

Geo. W. Lason, page 1101, Q. 6-15, Q. 17; page 
1106, xQ. 53, 55; xQ. 62, 67.81; xQ. 83. 


Nature of Soil, size of Bar, Method of Using it. 
and size of the Well. 


Note.—The nature of the soil was a sandy loam, 
the bar used for driving, about an inch and a half 
in diameter, pointed, and the hole was made by 
raising and dropping the bar, and by a churning 
process with the hands. The hole being a true 
cylinder the size of the bar, and after the pump 
was put in, the earth was tramped tightly about 
“s Heman F. Robinson, page 335, Q. 34, 35; Q. 53. 

Eustace D. Dibble, page 786, xQ. 102-104, 107. 
Col. N. W. Green, pages 559 561, Q. 3-8. 


The Fair Ground Well in Camp of Seventy-siaxth 
Regiment. 


(8) The second experiment was made within the 
‘amp of the Seventy-sixth Regiment, by Col. 
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Green’s direction, Lieut. Mudge superintending, 
and soldiers of the regiment being detailed by Col. 
Green's orders to perform the labor; the same rod 
and the same process being used as at the House 
Well, and it was, as appears, for the double pur- 
pose of experiment and for supplying the regiment 
with water, which the two dug wells within the 
camp, with such aid as could be derived from 
several neighboring wells, had failed todo. As an 
experiment, designed to test the wider adaptability 
of the process, by proving its practicability on 
higher and dryer ground; for there within the 
camp, the distance down to water is shown to have 
been from ten to fourteen feet ; in which respect 
the experiment proved to be as fully successful as 
upon lower ground ; the two experiments fully and 
satisfactorily demonstrated the general practica- 
bility of the process where no rock intervenes; the 
well upon the Fair ground proving also a most 
perfect success as a practical well; for the proofs 
show that it at once took the place of the wells 
previously resorted to for supplying the regiment, 
and furnished all the water that was required for 
its use, and was still talked about as, and acknowl- 
edged to be, Col. Green’s invention. 


Heman F. Robinson, page 337, Q. 54, 56-61 ; page 
338, Q. 69. 

Clinton D. Bouton, page 407, Q. 10-12. 

Dr. J. A. Todd, page 612, Q. 16, 17; Q. 22; page 
617, R. D. 4. 

Wm. O. Barnard, page 301, xQ. 5-7. 

Col. N. W. Green, page 562, Q. 17-24; pag: 575, 
Q. 92, 93. 

D. C. McGregor, page 886, Q. 36-40. 

Jos. L. Galt, page 606, Q. 15-19. 

Oscar C. Fox, page 328, Q. 1-7. 

Judge A. P. Smith, page 837, Q. 387, 40; page 
861, xQ. 291. 

Judge Hiram Crandall, page 702, xQ. 126; page 
725, R. D. 305-308; R. C. 326. 

Chas. C. Taylor, page 874, Q. 17-19. 

John Wheeler, page 879, Q. 12, 18; Q. 26-32- page 
882, Q. 43-45. 
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Dr. Judson C, Nelson, page 361, Q. 14; Q. 16; 


page 366, xQ. 47. 
Stephen D. Freer, page 929, Q. 1-17. 
Geo. W. Lason, page 1102, Q. 16, 18; Q. 31. 


Process and Means Used in Making the Fair 
Ground Well. 


(9) Anattempt has been made by defense to show 
that the Fair Ground well was made by Mudge 
alone, and that it was a two-pipe well, with an 
open space between the two pipes down to water, 
forming a reservoir open to the atmosphere, and 
the pump drawing its water therefrom instead of 
directly from the earth in contact with the tube which 
formed the lining of, and the body of, the well it- 
self. Inferences only have been produced in support 
of such claim, but the proofs are ample to show that 
while for the reason that no air tight iron pipe was 
at hand for the purpose, lead pipe having to be sub- 
stituted, Mudge deemed it necessary to partially 
support the earth with a sheet iron pipe a portion 
of the distance down to water, until he had got the 
pipe down to place, but that ‘hen, even so far down 
as the outer sheet iron pipe extended, the space be- 
tween the two pipes was filled with earth (compacted 
by pouring water upor it) to prevent the possibility 
of the existence of any open reservoir of water be- 
tween them. Even had the outer pipe extended 
down to and into the water, which the proofs show 
that it did not, but that at most it extended down 
but some 8 to 5 feet from the surface, while to water 
it was from 8 to 12 feet, and the lead pipe used was 
12 to 14 feet long. 

D. C. McGregor, page 882, Q. 1-35; page 886, Q. 
47, 48. 

John Wheeler, page 878, Q. 1, 2; Q. 11; Q. 14-25; 
page 881, Q. 33-39; page 882, Q. 43-45. 

Col. N. W. Green, page 594, R. D. 16-20. 

Heman F. Robinson, page 337, Q. 54-56, 58. 

Wm. 8. Copeland, page 932, Q. 1-17. 

Thus both the novelty and practicability, as also 
the general utility of the invention were conclu- 
sively established. 
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(a) Note, as to the experiment first made, Green's 
~areful attention to see that the earth was closely 
compacted about the tube when inserted, as im- 
portant with reference to testing his ideas of 
atmospheric pressure. 


(6) And as to the second, the attempt on the part of 
the defense to sever Green’s connection with it, 
through the testimony of Graham. 


(c) Which, however, was fully answered, and his 
connection with that experiment fully estab- 
lished; as was also the fact that Green directed 
it made by Mudge, and detailed soldiers of his 
regiment to assist him. 


(7) Note still further, that although @// were in the 
start wholly incredulous, as has appeared, yet 
after these experiments incredulity ceased, and 
the Driven Well became a successful, acknowl- 
edged reality. 


(10) This leads to the important and more general 
consideration that, prior to October, 1861, neither 
in Cortland (as the testimony abundantly shows) 
nor elsewhere throughout the whole previous his- 
tory of human invention, had there ever been any 
such thing as a Driven Well known, a fact which 
stands accepted upon common intelligence, every 
Witness declaring it to be new to him, and to all 
with whom he conversed on the subject. 


Origin of the Driven Well. 


(11) And yet, upon the invention by Green, the 
Driven Well became, as fully appears, an acknowl- 
edged reality; spreading thence abroad to other 
States and countries, and, as early as 1868, reach- 
ing, as we have already said, even the wilds of 
Abyssinia, where, not only was it accredited as an 
American invention, but its wide range of utility 
was still further attested by its compelling a lofty 
African desert to yield water for the sustenance of 
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the then invading English army, rendering the 
progress of that army a possibility and a success. 


(12) If, then, to be the first to conceive and to 
suggest, first to mature and accurately describe, 
and first also to attest, by actual demonstration, a 
process for obtaining a practical, widely beneficial 
and better result by means cheaper than ever before 
known, constitute an original inventor, then, from 
the citations to proofs, which we have now made, 
we feel at liberty most confidently to affirm that 
Nelson W. Green és entitled to be, and will. be, 
recognized as the inventor of 


‘““THE AMERICAN DRIVEN WELL.”’ 


(13) Indeed, so amply and conclusively is he 
shown to be that we hazard nothing. We think, in 
the further assertion, that, could Green, ia the Fall 
of 1861, at once have asserted his rights as such iIn- 
ventor by application for a patent therefor (as but 
for ample reasons hereafter appearing, he might, 
and certainly would have done), his right thereto 
would never have been questioned either by the 
men who have pirated from him or those otherwise 
interested against him, and the occasion for this ac- 
tion would never have arisen. 


The defendant denies the novelly of the invention. 
He says that the Driven Well is not of modern dis- 
covery at all, but an old, familiar process of device, 
known and in use, and described in books long 
prior to 1861; so that it was wholly impossible for 
Green, by virtue of any discovery or invention of 
the Driven Wells he then may have made, to ap- 
propriate it to himself, through obtaining Letters 
Patent therefor, as an invention of his own, as, 
however newly discovered by Aim, it was not then 
patentable. 


[A] Note, that from the simplicity of the process, 
also of the instrumentalities necessary to effect it, 
and from its supplying the best of water at a vastly 
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diminished expense from other methods of well mak- 
ing, when once the /dea of the Driven Well was 
actually, practically reached, not only could it 
never have been lost, but, substituting other meth- 
ods wells by that process must at once have rapidly 
increased ; so did they, as we have seen, when it 
mwas reached, under the invention by Green in 1861. 

Equally so must they have increased earlier, had 
the invention been earlier made. Indeed, it is alto- 
gether too easy, too convenient, too handy and 
cheap, as well as too valuable a well-making pro- 
cess (whenever discovered), not to have perpetuated 
itself and come into general use. Therefore, if 
there be any truth whatever in this defense it must 
be easily susceptible of perfect proof in the greatest 
abundance. For if, years before Green’s invention, 
as has been claimed, there ever was one Driven 
Well, thousands must then have existed, and it 
must be easy to prove their existence to any desir- 
able number or extent ; and the absence of proof of 
such general use, must, we submit, be conclusive 
against any previous use or knowledge. 


[B} But, though there have been employed suffi- 
cient industry and ability on the part of the defense 
—though books, encyclopedias, magazines—all the 
receptacles of knowledge have been ransacked in 
search of some possible pre-existing description 
that might be identified with the process of the 
Driven Well; though the country has been ex- 
plored and rummaged in all quarters to find, if pos- 
sible, somewhere a pre-existing well made, or which 
witnesses could be got to testify was made vy that 
process; though in this search proofs have been 
taken as to everything having the slightest appar- 
ent resemblance to that process, however, in fact, 
totally dissimilar in all material points; and, 
though actually exhausting months in the taking of 
testimony upon this branch of the defense, what, 
after all, is the result / 
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Any pre-existing description in any book of the 
Driven Well process of well-making? A single 
pre-existing Driven Wellanywhere actually proved? 

And here the rule is, that the pre-existing de- 
scription, to render invention unpatentable for 
want of novelty, must be so full and clear as to en- 
able the reader versed in the art, to make the thing 
described, solely from reading, and following the 
description itself, without the exercise of any in- 
ventive faculty. 

Let us then consider : 


[(C] As to preexisting descriptions in books; 
those relied on are from four sources ; one, J/cKen- 
zie’s 5,000 Receipts, the American edition, pub- 
lished in 1820 ; another, Rees’ Hneyclopedia, an old, 
well known English work, republished in this coun- 
try about 1817; the other, the 7ransactions of the 
NV. ¥. State Agricultural Society for 1859. 


I.—The description contained in McKenzie's 
5,000 Receipts (page 388) may at once dismiss as 
failing entirely to supply the requisite fullness and 
clearness of detail as to any process of well- 
making whatever; certainly so as to that of the 
Driven Well. 


(1) This is manifest from the description itself. 
(See D. Ev. ‘‘ 7b raise water in all situations.” ) 


II.—To the descriptions given in Rees’ Hncyclo- 
pedia the same answer applies with equal force and 


propriety. 


(1) Of the ‘*‘ Borer on Rural Economy, an im- 
plement invented for the purpose of searching and 
exploring the nature of soils,’’ and 


(2) Of the ** Spring Draining Pump, an instru- 
ment devised for the purpose of detecting and ascer- 
taining the situation and direction of underground 
springs, and in some measure the nature and posi- 
tion of the different sub.strata in land.’’ 
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That it does so apply is fully shown by the deserip- 
tions of these implements and their uses; in what 
they are designed to accomplish, and in their man- 
ner of operating, neither is, either in its purpose or 
process of acting, at all like the Driven Well, asa 
perusal of the descriptions themselves, will amply 
verify ; showing also as it will the entire propriety 
and correctness of those conclusions. 


I11.—The description of the ‘* manner of drilling 
and tubing a salt well (at Syracuse Salt Works), 
from the ‘7ransactions of the V. Y. State Agricul- 
tural Society, 1859. ”’ 


(1) And here let us pause to consider what are 
the now well known processes of well making. They 
ure three only ; two are old—digging or sinking 
and boring or drilling, to which is now to be added 
the modern driven tube process. 


(2) What that driving process is, we have already 
seen; it makes its way into a water bearing stra- 
tum of the earth, by displacing laterally the 
earth occupying the opening made, and com- 
pacting it about the instrument making the 
opening, thus utilizing Green’s discovery that 
the water may be forced by atmospheric pres- 
sure directly from the earth into a well without 
the intervention of an open reservoir. Both the 
others, while differing from each other in pro- 
cess of making and in the mechanical instru- 
mentalities used, agree in fAis, that they egually 
differ from the driven process in that they both 
remove the earth occupying the opening made 
down into the water bearing stratum upward to 
the surface, and obtain a supply of water from 
the surrounding earth by the action of gravity 
only. 


(2) The old digging process we are familiar with ; 
we know by what instruments the opening is made, 
and how the well is usually lined—by planking, or 
a wall of stone or brick. 
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(3) The boring or drilling—the so called Artesian, 
process is less familiar, yet, well known ; it uses in 
making the opening, and also for lining the well 
when finished, a tube, with drills of different forms, 
worked within it for comminuting the earth, and a 
sand pump for raising it when so comminuted and 
intermixed with water (either from above or below), 
thence upward through the tube, to the surface, to 
form that opening ; water being necessarily used to 
aid that action of the sand pump. 


(a) Aw earth auger is sometimes used where rock is 
not encountered, as a combined substitute for 
both drill and sand pump. Either that, or the 
drill and sand pump, or its equivalent, are the 
implements necessary to this process, and wher- 
ever the drills are used the sand pump musl 
be, as the one is the necessary mechanical coun- 
terpart of the other in the process. 


(b) This, the drilling or boring—the old Artesian 
process is a well known specific method of well 
making— through the use of drills, ete., for the 
purposes stated, as in digging another; both 
entirely different, mechanically and otherwise, 
from the process used in making the Driven 


Well. 


(c) But the most radical difference between the Dug 
and the Artesian wells on the one hand, and the 
Driven well upon the other, is the fact that the 
Dug and the Artesian wells in common with 
each other are dependent for their supply 
solely upon the force of gravitation, while the 
Driven Well, by utilizing the pressure of the 
atmosphere, compels the entire body of water 
with which the earth surrounding itis saturated 
to become directly, absolutely and = continu- 
ously tributary to its supply so long as any 
water remains, 
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Returning, then, to this description of ‘* The 
Manner of Drilling and Tubing a Salt Well,” 
furnished from the published ‘‘ Transactions of the 
NV. Y. State Agricultural Society for 1859.” 


(4) We answer that the extract itself which con- 
tains that description is one simply of the ordinary 
Artesian drilling process both of making and ope- 
rating a well, somewhat modified to accommodate 
itself to the exceptional soil, peculiar to the limited 
locality where these salt wells are constructed. The 
modifications do not change its essential mechanical 
character—itis still but the same old Artesian process, 
employing all its usual well-known instrumentalities; 
with its tube, and that so constructed as not only to 
cut its way down, but also to receive and to concen- 
trate and compact within its bore the earth dis- 
placed in its descent ; with also its drills or chisels 
(having steam power to work them), to disintegrate 
or comminute that earth, and sand-pumps to raise it 
upward through the bore to the surface, and is 
operated ‘*to procure water from the earth’’ by a 
pump attached to a separate tube inserted within it 
and extending down into the water, leaving an open 
space between the two tubes for the free passage of 
air to the surface of the water in the well between 
the outer and inner tubes. 


(5) Therefore we say the description was intended 
to, and does apply to an entirely different process 
for making a well, and an entire different process 
for operating it to procure water from the earth, and 
bears no resemblance to the invention in question. 

In proof of which, we have only to refer to the de- 
scription itself, as fully establishing the views upon 
which we rest our answer to this the third claimed 
pre-existing descriptions from books which the de- 
fense obliges us to notice. 


1V.—Again the same reasoning applies to the de- 
scription given in Livingston's missionary travels 
und research in South Africa of the methods by 
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which the Bakalahari women draw water from holes 
in the ground, by inserting a bunch of grass attached 
to a hollow reed, covering the grass with sand, thus 
forming a reservoir from which they draw water 
through the reed, by the mouth. This is not such 
a description as would enable the reader to make a 
Driven Well or any other well solely by reading and 
following it, ‘Tt is at most bul a vague suggestion 
and has no more relation to a Driven Well than the 
Marquis of Worcester’s suggestions concerning the 
possibilities of steam have to a modern steam en- 


(D| Descending, thereafter, from Jdilerature to 
land, we next inquire how far successful the defense 
has been in showing the existence, anywhere, of an 
actual Driven Well, prior to Green’s invention in 
1861? And here it would seem, as we seriously and 
most respectfully submit, that certain witnesses had 
taken the job of swearing such wells into existence 
before their time. Certainly, if not that, misfakes 
of the most extraordinary character have been 
made. In some instances mere mistakes undoubtedly ; 
in others, we are forced to believe something worse. 
Whatever they are, the one or the other, we proceed 
to consider each by itself. 

We pass, then, to the consideration of the mere 
earth punctures (three in number), shown by the 
defense to have been made in 1848 in Naperville, 
Ilinois, by one Hnglefried, which are claimed as 
Driven Wells, and designated as 


1.—The Naperville Wells. 


(1) What is a well? Is it simply an unlined punc- 
ture or excavation into the earth down to water ¢ 
A mere hole in the ground? By no means. As me- 
chanically defined by Webster it is a pit or hole, 
‘*sunk into the earth to sucha depth’ as to reach a 
supply of water, ‘‘ generally of a cylindrical form,”’ 
and walled with stone or bricks “to prevent the 
earth from caving in,”’ 
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(2) Inrespect to these earth punctures, should we 
admit them to have been precisely as shown (and 
the complainants have not thought it necessary to 
spend time in refuting that showing), still they cer- 
tainly are not pre-existing ewe/Zs. 

Much more extended evidence, by several wit- 
nesses (including Hunt, the only witness called by 
defendants in this case), was offered in the ease of 
Andrews ef a7, ¢ Carman, but there as here, com- 
plainants called no witnesses in regard to them, and 
the Court held them to contain no characteristic 
features of Green’s method. 


II. 
INFRINGEMENT. 


The answer in general terms denies infringement. 
As the Court below does not refer to the question 
of infringement, and as the brief before referred to 
of counsel for appellee makes no claim of non- 
infringement, we might assume that infringement 
was conceded ; but an examination of the deposi- 
tions of the defendant himself shows infringement 
clearly. Reference is made to page 65. Witness 
says that he put down a well for Mr. Snow in the 
bottom of an open well. That the water was about 
two feet deep in the bottom when he commenced 
putting ina well; that the bottom was sand and 
gravel, and that he projected his point and screen 
about four or five feet under the water. 

85 Q. Did you dig in the bottom of the well ¢ 

A. We used what we cail a driving point. 

87 Q. How did you project it (the point) into the 
bottom of the well to the depth you say ¢ 

A. We drove it in with what we called a drive- 
point; I do not know that we drove it all the way, 
but worked it in. 
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88 Q. What were the reasons for driving this 
point into the bottom of the well, and putting ona 
point and screen ¢ 

A. He wanted me to (I mean by he) Snow ; his 
reasons were that walls were rather poor, and that 
it might cave in, it would not hold the water 
and further reason, he said as the water rose and 
fell, the sand worked in, that was the trouble. 

90 Q. Was the well in the habit of getting too 
low for water before you fixed it ? 

| A. Ido not know. 

91 Q. Did it work wellafter you fixed it? 

A. Yes, sir. 

92 Q. Describe the use of the rod or instrument 
you first drove into the bottom of the well. 

A. It was a hollow tube; the perforations would 
extend up about three feet, about an eighth of an 
inch in diameter, and there was four rows of holes 
and a point with a bulge; if was substantially the 
sume as Figure L. in the patent issued to Elias 8. 

Hovey. . 

93 Q. How far did you project that in the bottom ml 
of the well below the surface of the earth in the 
bottom of the well? 

A. About four feet. 

94Q. Then the whole length of the projection 
into the bottom of the well, from the surface of the 
earth in the bottom of the well, was about four feet / 

A. Yes, sir. 

95 Q. Well after driving this or forcing it that 
far what would you do then 4 

A. Put on the sand pump and pump out the » 
fine particles. 

96 Q. Then what next did you do after pumping 
the fine particles out ‘ 

A. Take out the pump and pull out this tube, 
and put ina tube of the same size with a point and . 
screen over the perforations. ‘ 

97 Q. Would this be of the same depth as the 
other tube ¢ 

A. Nearly, not quite, 
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98 Q. How far up from the point would the per- 
forations extend on the last pipe put in ! 

A. From a foot and one half to two feet. 

99 Q. Then the upper perforations on the last 
pipe put in would be about three feet below the 
surface of the earth in the bottom of the well ? 

A. Generally about two feet I should judge. 

100 Q. What is your object in getting your point 
and screen that low from the surface in the bottom 
of the well # 

A. To always have plenty of water. 

101 Q. Did you always have plenty of water 
under such circumstances ? 

A. Never heard any complaint, but that they had 
plenty. 

102 Q. Then after a well has been constructed in 
this way there is no danger from wells caving in, 
or the sands drifting in / 

A. Well, if the wells cave in or the sands drift 
in, I do not think it hurts it. 

103 Q. You think if the wells did cave in, under 
such circumstances, it would not effect the flow of 
water through the pipe ‘ 

A. No, I do not think it would. 

104 Q. What is the first name of this man Snow, 
that you put down the well for / 

A. Ido not know. 

105 Q. Was it put down since the date of this 
patent for which you are acting in this State / 

A. Yes, sir. 

106 Q. Was that pipe air tight, from the perfora- 
tions to the pump above, and was it attached by an 
air tight connection to the pump ‘ 

A. Yes, sir. 

108 Q. For what other persons have you put those 
tubes in the bottom of the wells, that had been 
previously dug ¢ 

A. A man by the name of Lewis in Hazleton 
township. 

109 Q. What was the matter with his well, that 
caused him to have that done, do you know ? 
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A. Because he could not dig it any deeper, and 
he had not plenty of water. 

110 Q. Why could he not dig it any deeper # 

A. On account of the quicksand. 

147 Q. Now, sir, will you swear that every well 
you have constructed in Independence, you bored 
down into the water ? 

A. If it is not an open or dry well, I will. 

148 Q. How far would you drive your point into 
the water bearing stratum after coming to the 
water / 

A. We always bore in as far as we can and tlhien 
drive maybe 4 or 5 feet. 

149 Q. Have you not driven as much as 8 feet 
from where you quit boring ? 

A. I might; cannot remember; we do not try 
generally to get that depth. 

150 Q. What makes you do any driving at all ¢ 

A. Because we want to get a little deeper. 

151 Q. Why do you not bore all the way down ? 

A. We do in a great many instances. 

152 Q. Why do not you bore all the way down 
always ? 

A. Because we take a notion to drive. 

153 Q. That is your only reason ? 

A. I do not know of any other reason. 

157 Q. How far into the water bearing stratum do 
you drive what you call a drive point after you get 
through boring ¢ 

A. Sometimes not any—sometimes a foot or two. 

158 Q. How far do you force or chuck it down 
into the water bearing stratum after you get 
through boring 4 

A. Sometimes I drive it a little after I have gone 
as far as I bored it; I never chuck it down. 

159 Q. Do you ever force it ? 

A. I have sometimes, but not above the water 
bearing stratum. 

160. How far did you force it below the water 
bearing stratum ¢ 
A. From 3 to 5 feet, 
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164 Q. How far does the water bearing stratum 
lay below the surface of the ground in these places 
usually ¢ 

A. Near my place it lays about 19 feet from the 
surface. 

165 Q. How long have you made the pipes for 
most of the wells in this town ? 

A. Do not remember. 

166 Q. After withdrawing this tube to which is 
attached the drive point referred to by you, you in- 
sert in lieu thereto a point with a screen attached 
as appears in figure “2” in the patent issue of 
Elias 8. Hovey, No. 123,903, did you not? 

A. Yes. 

167 Q. And you then in all cases attached this 
tube to a pump by an air tight connection above it, 
did you not ? 

A. Yes. 

193 Q. What is your object in having a sharp 
point at the end of this tube ? 

A. To drive it easier or it would go easier. 

194 Q. Would it not answer your purpose just as 
well to have the ends square or closed up. 

A. No. 

195 Q. Why not? 

A. It would not be according to my patent. 

And referring to the pointdescribedin E. 8. Hovey’s 
patent under which the witness George Hovey 
claims to operate, he was asked: 

197 Q. What is the sharp point Figure 1 referred 
to in the patent used by your mode, of wood, iron, 
or steel ? 

A. I suppose iron. 

198 Q. Why is that point made of iron and the 
other of wood ? 

A. The first one, No. 1, we sometimes drive ; the 
other, No. 2, we do not drive generally ; it is not 
made to drive. 

It also appears from the testimony of Hovey 
that he has put down a great many under the 
process described in the Hovey patent; that 


38 


patent does not appear to be printed in the record 
although the patent is referred to frequently in the 
depositions ; copies of the same will be furnished 
the court for examination ; the witness Hovey after 
that, has stated that he has made as many as 100 
wells in a certain way as asked, 

R.D.Q. 54, page 95. After constructing wells in 
this way would vou attach the pipe to the pump 
and pump water from the well 

A. after pulling out the tube we have driven 
we insert a gauze covered screen point, which is 
shown in figure “2°° in the patent issue of KE. 8, 
Hovey. To this last pipe we attach a pump and 
pump water, 

There can be no question as to fafringement, 


The Alleged Prior Wells. 


During the very extended litigation we have con- 
ducted, in enforcing this patent, we have come 


across two classes of alleged wells set up by the de- 
fendants. ‘The first class is an alleged construction 
that never was a driven well, but was constructed i 


either as an artesian well or as the ordinary dug 
or excavated well, The second class of alleged : 
wells were Driven Wells, but were misplaced as to 

their date of construction, Occasionally there was 
a third class of alleged wells, the descriptions of 
which were so vague and uncertain that it is impos- 
sible to determine what Kind of wells they were, or 
how they were made. The Tallman or Preble well 
was a Well of this third class; the Pandy or Mil 
waukee well wasa well of the tirst: class, that is, it 
was nota driven wellat all, but was made at the 
date stated. The Independence and the Warsaw 
wells were wells of the second class; that is, they 
were driven wells, but were misplaced or uncertain 
as to date, and were clearly not proven to have been 
prior to Green’s invention in the Fall of 1861. The ; 
Naperville alleged wells belong to the first class ; 
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| that is, were not driven wells at all within the scope 
} of the Green patent: Each of them was simply a 
hole made in the ground, by driving in and with- 
drawing a rod, from which hole the water flowed 


out above the surface of the ground, and no pump 
was attached or lining inserted. The only witness 
examined on this subject is the witness Hunt (page 
1,509); they were flowing holes or springs and not 
wells in any sense, Two peculiarities have always 
been found to belong to the second class, that is, 
those misplaced as to date; peculiarities which of 
necessity cast doubt upon the alleged date and doubt 
upon the circumstances of their alleged construction, 
In the first place, the man who makes them, with- 
out any previous experience in construction, ap: 
pears to know how to make them at his first at- 
tempt, precisely as they would now be made by an 
experienced workman of many years practice, 
Second, being misplaced as to time, no immediate 
crop of wells has ever followed them ; whereas, in 
every community where the first Driven Well was 
made, immediately all the neighbors provided them- 


selves with similar wells; but it always takes years 
before any other wells are shown or claimed to fol 
) low the misplaced ones, simply because of the fact 
| that they are misplaced and no such well existed 


until vears afterward. Bearing these peculiar char- 
acteristics of the class of misplaced wells in mind, 
let us briefly consider the testimony adduced con. 
cerning all of these wells except the Purdy well, 
which we have disposed of, as belonging to the first 
class of wells that) were manifestly ae? Driven 
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Wells. 
Of course, the Court will bear in mind that the 
burden of proof lies upon the defendants to main. 


tain bevend any reasonable doubt, date of every 
well alleged to anticipate Colonel Green's invention. 
Of course, the complainants’ witnesses, in regard to 
the existence or non-existence, or date of these al- 
leged prior wells, are in the position of having to 
prove a negative ; all they need to do is to introduce 
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evidence of sufficient weight to raise a reasonable 
doubt of the certainty of the statements made by 
the witnesses for the defendants. If they can go 
beyond the raising of a reasonable doubt, and dis- 
tinctly show a direct and positive contradiction of 
the material statements of the defendant’s witnesses 
touching these points, then of course, the defense 
fails. If, too, the defense claim to show that a 
well was made at a certain date and that no other 
wells were made until 5 or 6 years after that date 
(as is the case in the Independence well) the de- 
fendants themselves thereby raise very strong doubt 
as to the correciness of the date of the first well, 
which failed to bear fruit in a large and early suc- 
cession of other similar wells, for it happens invari- 
ably, that where one of these Driven Wells has been 
jntroduced for the first time in a community, that 
its cheapness and manifest value are so great, that 
forthwith the whole country becomes filled with 
such wells. 


IiI. 


THE MILWAUKEE OR Purpy WELL. 


The Milwaukee well, concerning which the wit- 
ness E. W. Purdy is the only witness, is the sole 
anticipation upon which the Court below rests its 
finding of prior use. For it concedes that the In- 
dependence well should be regarded asin the cate- 
gory of abandoned experiments. With regard to 
this well, Judge Shiras in his opinion, in the 
Court below, describes that well so as at once 
to put it out of the category of Driven Wells, 
and shows clearly that it wasa mere Artesian well 
of the well known kind. He says that E. W. Pur- 
dy in 1849 and 1850, was in the business of making 
wells at Milwaukee and he thus describes the meth- 
od then and there used by Purdy : ‘‘He used iron 
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rods about two inches in diameter and made so they 
could be coupled together. The first rod was 16 feet 
long; the lower end in the shape of adrill. This rod 
was worked up and down by a rope running over a 
gin pole, the rod being raised up and down, and in 
that way the earth, he says, was displaced by the 
rod as it went down. Tubing four inches in diame- 
ter was driven down. This tube formed the lining of 
the well. Noearth was removed upward except in 
case of striking quicksand, when a long sheet iron 
bucket with a valve in the bottom was used to bring 
up the quicksand. When the tube had been forced 
down intothe water, if the water did not come to the 
surface a pump was used ; the tube to which the 
pump wasattached being placed inside the tube first 
forced down, the latter forming the lining of the 
well.”’ 

It is perfectly manifest from this description given 
by the Court that the well described is the ordinary 
open well, Artesian in its character, the lining of 
the well being formed by a tube four inches in di- 
ameter and the pump itself being attached toa 
smaller tube placed inside the tube which formed 
the lining of the well. Itis expressly stated that 
the one large tube formed the lining of the well 
while another tube within it, with a pump attached, 
was the instrument by which the water was drawn 
from the earth. The well thus formed was the or- 
dinary well, known for ages, except that it was 
small in diameter ; the principle on which it was op- 
erated was the common principle of the long used 
ordinary pump in open wells. 

The principle of the Driven Well, upon which 
its great value rests and which has caused its 
wide and almost universal use, is here entirely 
absent. There is no packing of the earth about 
the pump tube, and no possibility of putting 
in operation the principle which constitutes the effi- 
ciency and value of the Driven Well as known since 
the invention of Col. Green; every Artesian well 
which is not a flowing well has been prepared and 
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operated upon the same principle as the Purdy well 
and made substantially in the same manner. That 
this was the true mode of construction employed by 
Purdy, is still more manifest from his testimony as 
actually given in detail, than from the condensed 
abstracts from it given by the judge. Purdy states 
in his deposition, page 1,788, that the end of the drill 
was in bit form, about four inches across the face 
of the rod which was two inches in diameter. And 
on cross-examination, at page 1,790 says as follows : 


7xQ. What kind of wells were those you made; 
that is to say, what were they called ¢ 

A. They were called Artesian wells at that time. 

8xQ How many of these wells had pumps con- 
nected with them ¢ 

A. All, with a very few exceptions. 

9xQ. Please describe the pumps that were used 
particularly ¢ 

A. The common iron pump, lead pipe attached. 

10xQ. Where did this lead pipe lead to ? 

A. It passed into the tubing of the well to the 


water below. 
11xQ. In any of these wells that you have made 


in Milwaukee as you have described, was the pump 
attached to the 4-inch pipe tube that you foreed 
into the ground, and the well thus formed / 

A. It was not directly. 

12xQ. Then, in all cases where a pump was used, 
there was a separate pipe other than the tube you 
force into the ground, which you say was 4 inches 
in diameter, attached to the pump, and extending 
down into this 4-inch tube, to the water below ? 

A. Yes. : 

14xQ. Now dol understand you to state, that in 
your opinion the well made by driving or forcing a 
hollow tube into the ground and attaching a pump 
with an airtight connection to the top of this tube, 
would be the same kind of a well as the wells you 
made in Milwaukee in which you placed the pump? 
A. They are not the same. 
15xQ. In what respect do they differ ¢ 
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A. The pump in the Milwankee well was not 
attached airtight to the tubing of the well. 

Thus it appears that Purdy himself, the sole wit- 
ness as to this Milwaukee well, declares that it was 
an Artesian and nota Driven Well. The well long 
known and in common use and not the well which 
originated, as we claim, from the invention of Col. 
Green. He declares in express terms that it was 
not so. Because he says explicitly that it was not 
such a well as he has since seen operated under the 
Driven Well principle, with the earth packed tightly 
around the pump tube so that it shall be kept air- 
tight, from the water to the outlet at the mouth of 
the pump. He points out the difference, which is 
that the well he constructed in Milwaukee was a 
well four inches in diameter, which had no pump 
connected airtight with the top of the well tube, but 
contained within it a pump tube extending into the 
free open water within the well tube to which pump 
tube the pump was attached ; in fact his deseription 
is precisely such as might be given by any ancient 
well digger, except that he declares that he formed 
the well with a drill 4 inches across and lined it 
with metal, instead of digging it with a spade and 
lining it with brick or stone. And that afterward 
he put the ordinary pump with a lead pipe in to 
his metal well, and attached a pump to that lead 
pipe, just as he might put a wooden or leaden one 
into his brick or stone well. 

His process of procuring water from the well is 
entirely different from that of Green, and does not 
utilize his discovery. 

His method of making the well with chisels, drills 
and sand pump, is radically different from Green’s 
method of inserting his combined well and pump 
tube into the earth by a mere puncture. 

Purdy’s statement that he even displaced or 
shoved to one side any portion of the earth with the 
chisel he describes is simply impossible. 

It is difficult .to understand how Judge Shiras 
should conceive this to be an anticipation of the 
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Driven Well, unless he ignored entirely the essential 
principles on which the value of the Driven Well, 
and the validity of Green’s patent for it, have been 
finally adjudged to rest, by the recent opinion of 
this Court. 


IlIl.—The Independence Well. 


A very large part of the evidence in this case re- 
lates to the so-called ‘‘ Independence Well.” We 
will first makea brief summary of the salient points 
relating to this well and then give an elaborate ab- 
stract of the evidence relating to it. This well be- 
longs to the second class mentioned—namely, wells 
that were Driven Wells in principle but misplaced 
as to date, and there are certain indicia always at 
tending this class: first, none of the witnesses as a 
rule, who attempt to place them as of the claimed 
date, can ever tell who constructed them, nor 
generally where the constructor came from, or where 
he went. If they knew (and generally they do not) 
they dare not tell, for that would enable us to dis- 
prove the date by hunting up the man who was 
alleged to have constructed it. 

Second, it nearly always. happens that such al- 
leged wells have been constructed as exhibition 
wells, by some one having a patent, or a right under 
a patent—sometimes under the Suggett patent, 
which was the first patent granted relating to driven 
wells (in March, 1864); and at other times under 
some patent for an improved “‘ point” to be used 
in the construction of the well. In such cases the 
exhibitor’s object is to attract attention to his well ; 
and he does it so as to dispose of the right under 
his patent ; and such wells are generally constructed 
in some public place—in front of a hotel, or near 
some thoroughfare ; and this matter of operating 
under a patent right, generally appears with more 
or less distinctness and clearly shows that the date 
was misplaced. 

Third, they are generally found to have all the 
modern improvements—they seem to have been 
invented and perfected instantly. 
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Fourth, being misplaced as to time, no immediate 
fruitage of a crop of other like wells has followed 
them. Unlike the real Driven Well, which when 
once brought to the public attention rapidly 
spreads, these alleged misplaced wells never have 
any successors until after the lapse of a number of 
years. Thus they may be said to have no parentage 
and no posterity. 

This alleged Independence well is claimed to have 
been constructed at different dates, varying from 
the Spring of 1860 to April, 1861, June, 1861, and to 
1862, while defendant's witness, Allen, says it may 
have been 1863, at Independence, Iowa. A large 
number of witnesses have been examined concerning 
this well in this case. All of the principal witnesses 
were also examined in the case of Andrews 2. Cross, 
decided by Judge Blatchford, who said concerning 
them in his opinion ‘‘as to the driven well alleged 
‘*to have been put down at Independence in April 
“or May, 1861, it is quite clear that the witnesses 
‘* who testified to that date are mistaken, and that 
‘*the well in question was put down in May, 1866, 
‘‘and the evidence to that effect is very complete, 
‘*detailed and minute.’’ So also the testimony of 
the twenty-three principal witnesses in this case 
conceruing this well was stipulated into in the case 
of Green vo. French, but the defendants did not 
even print these depositions and no reference what- 
ever was made to them in the case of Green oe. 
French. The said depositions introduced in the 
evidence in the cases of Green oe. French and 
Andrews v. Cross were copies of the evidence intro- 
duced in this case, with the exception only, that a 
larger number of witnesses, purely cumulative in 
character, are to be found in the case at bar. 

One of the principal witnesses called by the de- 
fendants to prove the Independence well was 
Tuomas SueRwoop, who says that it was in the 
Spring of 1861, latter part of April or fore part of 
May; on the west side of the river. He cannot 
state how long it remained there, but his recollec- 
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tion was, till towards fall, and he fixes this date 
from the immaterial and non-related fact that he 
was then keeping White’s Hotel in company with 
C. T. Kimball, and never was in business with Kim- 
ball before or since then; and he further says that 
a gentleman stopped at the house, and exhibited 
iron tubes that he had in the cellar. He did not see 
the well constructed. tis manifestly impossible for 
any witness to know whether or not a well was con- 
structed according to Green’s invention unless he 
had, himself, seen the actual construction of the 
well. On cross-examination he fails to connect the 
well with the apparatus he saw ; and it clearly ap- 
pears that he knows little or nothing of his own 
knowledge. He further says that he cannot state ac- 
curately at what time the ‘“‘stranger’’ with the 
tubes came to the hotel ; nor how long he remained ; 
nor his name ; nor whence he came; nor whither he 
went. That the well was a great curiosity, and 
created great excitement; that there were lots of 
driven wells there a few years afterwards; and he 
admits that Kimball boarded with him at that very 
hotel after his partnership was dissolved, and that 
they were on friendly terms; and that he does not 
recollect of ever seeing the stranger at the well. 


THomas J. MArtNus for defendant says, that the 
well was put down on the west side of the river 
where the Presbyterian church now stands about 
the commencement of the rebellion. It was there in 
June, 1861. Did not see the tube before it was 
driven. If that be true, of course he could not have 
seen it in the act of driving, or have personally 
known how the well was made. He does not know 
who owned the well of 1861, but ‘‘it was said to be- 
long to a traveling man.’’ The reasons by which he 
fixes the date are of the flimsiest character. 


H. A. Kine, for defendant, testifies to seeing a 
well in the Spring of 1861 ; he did not see the well 
constructed ; does not know how long it remained 
there—a few weeks perhaps. He pretends to fix the 
date in a remarkable manner, and says he ‘‘came 
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here in November, 1860, and this was the next 
Spring; I was in the livery business at the time, 
and went out in July, 1861, and that was previous 
to my going out of the livery business.’’ A farcical 
way, this, of fixing a date 20 years before the time 
of his testimony. He does not think that that kind 
of a well was in use directly afterward—does not re- 
member of seeing any until 2 or 3 years. He can- 
not tell who made the well of 1861; thinks what 
others have said about this well, as to the time and 
construction, may have had something to do with 
forming his recollection. Cannot tell when he saw 
a steam engine, a reaper, nor a thrashing machine. 


Tuomas H. Tyson, for defendant, gave the date 
as in April or May, 1861. Cannot tell how long it 
remained there; says 2 or 3 months, more or less ; 
does not know who put the well down; thinks they 
represented themselves as coming from New York. 
There were 2 of them—strangers; they were not 
there over a week or 10 days; being asked who 
was present during the time this well was being con- 
structed, that you can now name, he answers, 
‘*there was but one person that I can name; that 
was JoHN FarGo; he now lives close to Buffalo, N. 
Y., and was engaged in farming the last time I 
heard of him.” This is a very vital fact, because 
the complainants called Joun FArGo, and he posi- 
tively fixed the date as being in the year 1866 ; and 
says that that well of 1866 was the #frsé Driven Well 
that he, Fargo, ever saw, and that he was present 
when it was made. 


Tyson, for defendant, also says, that the well was 
put down as an advertisement, and that the parties 
who made it offered to make other wells of the same 
kind ; that he does not know where the parties went 
to, and never heard of them afterwards. He helped 
to put down this well (which he says, mistakenly, 
was in 1861), but did it for ‘‘the novelty of the 
thing’’; ‘‘could not tell when he next heard of a 
‘** well of this kind, but thinks it was in 1864 or 1865; 


‘* says the Driven Well did not come into general 
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‘‘ use in Independence directly after this first one 
‘‘ was put down, but three or four years afterward, 
‘or perhaps longer.” 


S. P. McEwen, for defendant, thinks the well 
stood there pretty much through the summer of 
1861 ; excited curiosity, says it was put down in the 
Spring of 1867. He makes the important statement 
in answer to the question, ‘“‘who put this well 
down?’ “TI don’t remember the name of the firm;”’ 
‘One of them was called ‘Charlie’; they were East. 
ern men stopping at the White house.” He thinks 
KIMBALL was there when the well was put down 
and took an active part; does not know whether 
Tyson helped or not; he thinks there was some- 
thing said about a patent on this well; his best 
recollection was, that itwas called an experimental 
well ; -it excited curiosity. There were published 
at that time in Independence several newspapers, 
the ‘* Conservative,’ ** Bulletin” and the ‘** Guard- 
ian,’ he says there was a blacksmith’s shop nearly 
opposite on the corner, and that he knew the black- 
smith, and his name was Kays. Kays was subse- 
quently an important witness for complainant. 
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A. J. FRANots, one of the defendants’ witnesses, 
says, that he Ane nothing of the construction of 
the well. 


GEORGE WARNE gives the date of this well as the 
Spring of 1860 or 1861, and thinks that Kimball was 
present when the well was made. Appears from 
his testimony that he made considerable opposition 
to the Driven Well patent, and had strong feeling 
against it. 


A. F. Wituiams, for defendant, says it might 
have been before or a little after sune Ist, 1861 ; 
that it was a curiosity, and attracted the attention 
of the citizens generally; that it was put down as 
an “experiment”; does not know who owned or 
controlled it, nor how long it remained ; supposes it 
was put down “for the purpose of showing the 
well,”’ 
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These witnesses, and numerous others of a like 
nature, locate the well as being on Block 3, Stough- 
ton & McClure’s Second Addition to Independence, 
and on or near the particular spot indicated by the 
witnesses, 

Complainants admit, and clearly prove, that there 
was a driven well made on or near the identical 
spot. Weclaim to have made it entirely clear to 
the Court, that either the claimed well of 1861 was 
a figment of the brain, or that it was misplaced as 
lo dale just about 5 years. 

There are many concurring circumstances to point 
to the latter as the true solution, to wit: that ¢his 
well was made in 1866, and not in 1861. How easy 
itis to make such a mistake we all know, and have 
all experienced many times. When we can resolve 
conflicting testimony by pointing out a manifest 
mistake, without resorting to an imputation of will- 
ful untruth, it is our duty to doso. Weall knew 
that oftentimes, unwittingly, we make the wish 
father té the thought, and that when passions and 
interests are called into active play, it is very easy 
to be mistaken, especially as to the date of a remote 
occurrence ; and when we consider the reasons given 
by the defendants’ witnesses for fixing the dates, it 
will be seen that generally they are utterly discon- 
nected, without having any sequence with or rela- 
tion to the principal event. For instance. One of 
the witnesses gives as his reason that he left Inde- 
pendence that Fall and did not return for four years; 
but nowhere states whether he recollects that the 
transaction occurred before he went away. Another 
pretends to base his recollection on the fact that he 
and a friend left their wives at his house and went 
out and examined the well; for ought that appears 
to the contrary, this may just as well have occurred 
in 1866 as in 1861. And when we take into ac- 
count the fact that the evidence shows that a very 
strong feeling, almost amounting to a form of in- 
sanity, existed in Independence against this patent, 
the extensive combinations formed there to defeat 
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it, the strong inducements from interest, and the 
love of popularity to aid in overthrowing the pat- 
ent, we may well be prepared for some ‘‘ straining 
of conscience and stimulating of dim recollections.”’ 

And when in the light of the fact that the first 
patent taken out on driven wells was the Suggett 
patent of 1864; when we consider that the defend- 
ant himself establishes the fact that this pretended 
well of 1861 was then patented, that the ‘‘stranger’”’ 
was advertising and exhibiting and carrying along 
with him tubes and other appliances for making 
wells, trying to sell something, either wells or ter- 
ritorial rights, the improbability ripens into ab- 
surdity ; when we also consider that although these 
witnesses all concur in stating that this well was a 
curiosity that created great excitement, that crowds 
of people visited it, that it was the town talk and 
wonder of a small western city, that notwithstand- 
ing this, not a vestige of it remained, no trace, not 
even the name of the producer of the wonderful in- 
vention ; nor his origin, nor his retreat; no name, 
no place; even his pipe vanished and left nota 
trace behind, we are irresistibly impressed with 
the utter improbability that any such well ever ex- 
isted at that time—1861. When, too, an enterpris- 
ing, vigilant city containing several bright and 
active newspapers, and that in none of these papers 
was the slightest mention made in 1861 of the sub- 
ject of the universal town talk—the wonderful 
Driven Well, we are more than confirmed in the as- 
surance of a mistaken date. Mr. Lake, counsel in 
this case and solicitor of record, and the leading 
counsel in taking proofs for the defense, was exam- 
ined ; and he stated that although he had searched, 
he had been unable to find any mention of the well 
in the local newspapers in 1861; and we will show 
further that there was abundant and enthusiastic 
mention in 1866, of the driven well which had just 
been introduced into Independence. And then again, 
how can it be that a well of such manifest utility, 
so simple and easily constructed, so cheap, so well 
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adapted to the soil of that country should have 
had no imitators, no purchasers. Every one of the 
defendant's witnesses admit (except McEwern) that 
there were no other driven wells at Independence 
for three or four years. McEwen testified at one 
time that there was a year before the second well 
was made, but afterwards admits that he did not 
think any of these wells were made for two or three 
years after the one of 1861. Our abstract, begin- 
ning a few pages further on in this brief, points out 
the numerous contradictions among these wit- 
nesses. For instance as to the kind of point; the 
dimensions and shape of the holes of tube ; whether 
the man who made the wells stood upon a box, or 
remained on the ground ; when he made the wells, 
whether there was a plug in the lower end of the 
pipe which was pushed out after the piping had 
been driven; and whether there was a platform 
around the pipe for the pump to stand on. We 
will satisfy the Court by a brief attention to some 
rebuttal evidence, that as Judge Nelson said in the 
case of Andrews ». Wright concerning an alleged 
prior use. 

‘‘It is too shadowy and doubtful.” 

There is a very large amount of rebuttal evidence, 
and of very conclusive character, which is positive 
and exact ; nothing left to vague surmise and doubt, 
or given by memory alone, but backed up by docu- 
mentary evidence. Names are given and all proofs 
pertaining to the subject matter. We have proven, 
too, that the newspapers were enthusiastic in their 
praise of the new and wonderful invention at the 
time we say the first well was made in Independ- 
ence, and it will be seen also that our man who 
made the well in 1866 sold territorial rights, and 
that from that time onward to the present time the 
driven well has been constructed in great numbers 
in Independence. 


1. Our proofs show conclusively that.a driven 
well was put down on Block 3, Stoughton & Me- 
Clure’s Second Addition to Independence, on almost 
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the precise spot designated by the defendant's wit- 


nesses as the place in which the pretended well of 


1861 was driven, and that this well was put down 
on the 25th day of May, 1866, by Charles Brown, 
John West, M. C. Chamberlain, and Madison 
Keeney—West doing the principal part of the work; 
these statements are proven, as will hereinafter ap- 
pear, by Brown, Hazard, Burr, Kays, Chandler, 
Fargo, and West. 


2. This was the first well put down there, and the 
newspapers called attention to it as a most interest- 
ing and valuable novelty. This is proven by wit- 
nesses Harrington, Goen, and Lake. The following 
witnesses testified that there was never any driven 
well in Independence to their knowledge or infor- 
mation before, and that they had ample time and 
opportunity to know if there had been such a well 
there. So say, Brown, Burr, Kays, Joslin, Chand- 
ler, Fargo, and West. 


3. It created great excitement and was a great 
curiosity. This was proven by Harrington, Brown, 
Hazard, Burr, Kays, Chandler, Fargo, Frank Far- 
go, and West. Mr, Lake, counsel for the appellees 
in this case, testifies that he examined all the copies 
of the papers published at Independence in L861, 
that he was able to find, and that among them he 
examined a number of papers for April, May, June, 
and July, and one or two in August, 1861, and that 
he did not discover in any of the numbers of the 
papers that he was able to find and examine pub 
lished there in 1861, anything referring to a Driven 
Well. At pages 326-327, volume 1, of the Record, 
will be found extracts from the **Guarpran”’ of 
Independence under date of May 30, 1866, headed : 
“A GREAT Curtosiry,”’ in which there is an en- 
thusiastic description ofa Driven Well put down ac- 
cording to the Chamberlain patent dated June 30, 
1866 (this patent can be found at page 1928, volume 
2, of the Record); also an extract from the 
**GUARDIAN,”’ dated June 6, 1886, in which it is 
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stated ‘‘ that this new patent tube is a first-rate af- 
fair; it may be a mystery to many how such a con- 
tinuous supply of clear, cold water can be sucked 
out of the earth with so little ado.” Also another 
extract from the ‘“‘GuARDIAN,’ dated June 13, 
1886, which says, ‘‘See the advertisement of that 
‘wonderful well which we insert to-day ; every- 
‘“ body speaks well of the well and it is sure togo ; 
‘*so well are we assured of this that we have al- 
‘ready bargained for one on our premises to show 
‘four faith by onr work. Go thou, and do like- 
‘‘wise. P. S.—We are just informed that the State 
‘fof Minnesota has been sold to Chandler and 
“Turner of Independence for $2,000. This 
thing is going like hot cakes.’’ Also, an extract 
from the “ BuLLETIN,”’ dated June 5th, 1866, which 
says, ‘‘ One of these remarkable inventions is ex- 
hibited in full operation on the west side of the 
river.” 

“This well can be sunk both cheaper and more 
quickly wherever there is no rock to stop the tubing. 
Proprietors Messrs. Harrington & Brown.” Mr. 
EK. B. Husted, at the Burr House, has the right for 
this County. ‘* He will furnish all other information 
and dispose of the agency rights on reasonable 
terms.”’ Now, this very well of 1866, enthusiasti- 
‘ally deseribed as a thing just out and a novelty, in 
the newspapers of 1866, is the identical well which 
defendant's witnesses describe as having been made 
in ISG1L; it seems to us a perfect waste of time to 
dwell any further upon this well as an anticipation 
of Green's invention which was made in the fall of 
1861, 

Farao, for complainant, was present when it was 
made ; and the defendant's leading witness, Tyson, 
said that Fargo was present in 1861 when the well 
about which he testified was made. This 1866 well 
was the frst well that Fargo ever saw. (See Fargo, 
and Brown). Blacksmith Kays had his shop on the 
lot on the opposite side of the street from where 
the well of 1866 was driven, just as the witness 
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McEwen says was the location of Kays shop when 
the claimed well of 1861 was driven ; and Kays says 
that he moved to Independence on the 24th day of 
October, 1865, and bought the premises on which 
was an old house which he remodelled into a black- 
smith shop; and he produces the deed of the 
property dated December 12th, 1865, in proof of his 
statement. (See Kays, Chandler, Hazard, Fargo, 
West, and Frank Fargo), One of the men who 
helped drive this 1866 well was named Charles Brown 
and he went by the name of ‘Charlie.’ and it will 
be remembered that the witness Tyson says that one 
of the workmen on the well which he claimed to 
have seen made in 186l was called “Charlie” This 
is proven by Harrington, Fargo, and West. Kays 
was a brother-in-law of George Mann a witness for 
the defendarts, notwithstanding the great excite- 
ment about this well in 1866, never said a word to 
Kays about the pretended well of 1861. Warne 
spoke of the 1866 well to Fargo as something nev, 
and never having heard of it before. The men who 
owned this well of 1866 were Eastern men, and de- 
fendant’s witnesses said that the men who made the 
1861 well were Eastern men. (See Brown, Harring- 
ton, Fargo and West). The men who made the 
1866 well also put up at the Burr House which had 
been previously known as White’s Hotel, the Mer- 
chant’sand National Hotel ; this is the same hotel at 
which defendant’s witnesses say the “strangers” 
put up who made the alleged well in 1861. (See Har- 
rington, Brown, Burr, Joslin, Chandler and Fargo). 
The men who made the 1866 well Kept their imple- 
ments and tools in a wooden box in the cellar of the 
house, just as the strangers did who, according to 
the defendant's witnesses, made the pretended well 
of 1861, (See Brown, Burr, and Chandler) The 
well of 1866 was pafenfed, and the parties were sell 
ing rights and did sell rights, and the well went tuifo 
general use at once, (See Harrington, Hazard, 
Brown, Kays, Chandler and Fargo). C. 'T. Kimball, 
one of the most important witnesses of the defense 
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was frequently at this hotel in 1866 when the 1866 
well was put down; and so also was Thomas Sher- 
wood another principal witness, as to the pretended 
well of 1861. How easy a thing it was for these 
witnesses, Kimball and Sherwood to have confused 
the occurrences which really took place in 1866, with 
an imaginary occurrence of 1861. (See Burr, and 
T. J. Burr). We think that these contradictions, 
these reasonable explanations, as to matters of fact, 
clearly and fully show that the Independence well 
was made in 1866 long subsequent to Green’s inven- 
tion in the Fall of 1861, and was not made in the 
Spring or Summer of 1861 as claimed by the de- 
fendant. As matter of law, the burden of proof is 
on the defense to show that the patentee was not 
the tirst inventor, and itis not enough that the de- 
fendant raise a doubt in the mind of the Court; he 
must fully and completely satisfy the Court of the 
fact, and time of the alleged prior use; and every 
reasonable doubt should be resolved against an in- 
fringer setting up that the patentee was not the 
original and first inventor. This is such familiar 
law that we need not cite authorities. In support 
of the comments and statements above made, con- 
cerning the Independence well we submit the fol- 
lowing : 


Abstract of Evidence about the Independence Well 
at Independence, Lowa. 


This well defendants seek to prove was put down 
in the Spring of 1861, on Block 3, of Stoughton and 
McClure’s Second Addition to Independence, 


(1.) A host of witnesses were produced by defend- 
ants to testify in relation to this well, but three, only, 
claim to have been present to witness the process of 
making it, Tyson and Allen, another, Kimball, to 
have been present at the commencement and for 
some time after, but left before its completion. Of 
these, Zyson gives no date; (hinds it was in 1861, 
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but may have been earlier. Allen says he saw men 
putting down a well there én 7867 or 2 but is nol 
positive it was not in 1863. Kimball says it was in 
April, 1861. McEwen says it was in 1861. 


Their testimony is as follows: 


Page 1710 to 1717.—Tuos. H. Tyson’s impression, 
was it was in 1861, but would not swear positively, 
but was as early as that (page 1711, Q. 4, 5). Lower 
end of tube had slots in if and a wooden plug in the 
end, which they drove out when the pipe was down. 
It was on the northwest corner of Block 3 (1711, Q. 
15). There were no improvements ou Block 3 in 
1861 (1711, Q. 4). There were two young men who 
had the construction of the well; one was tall; two 
were all he saw (1713, xQ. 16, 24). They claimed they 
had a new process of getting water, by driving a tube 
into the ground (xQ. 18). Recollection is, they 
claimed to live in New York, what part he could not 
say. They stopped at what was called White’s 
Hotel (xQ. 20, 21, 22). There were two of them 
x). 24). Wellremained biggest part of the Summer; 
could not state how long (D.Q. 14). Next well of 
the kind he saw was in 1868 or 1869 (D.Q. 21). 
Resided on southwest corner of Block 2 (xQ. 8). 


Page 1803.—S. 8S. ALLEN saw them putting down a 
well in 1861 or 2, on Block 3, or on the street west 
and joining Block 3 (D.Q. 6). Is not positive it was 
not in Spring of 1863 (xQ. 30). Was like any other 
tube, with a plug in the end, holes bored in the side 
(xQ. 9). There was a vast amount of water (xQ. 11). 
Supposed the object was to sell wells (xQ. 12). 
Thinks there wasa building on the southeast corner 
of Block 3 (xQ. 19). Thinks the well remained 2 or 
3 months (D.Q. 12). Knew none of the parties, or 
their names, or where they came from (xQ. 5, 7). 
Object of making well was to get parties to have 
wells put down (xQ. 12). Does not remember any 
other wells put down directly after, nor for a year 
or two (xQ. 18). Thinks the church on that block 
‘was built in 1864 or 5. 
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Page 1833.—Caas. T. Krmwrate says in April, 1861 
(D.Q. 11), the party who made the well stopped at 
the hotel Kept by Sherwood and himself (the White 
House, now the Merchants’ Hotel); took him down 
into the basement of the hotel, and opening a wooden 
box showed him sections of galvanized iron pipe in 
pieces about three feet long, and sharp points that 
he screwed on, and then told him they would drive 
this into the ground and add on sections until they 
struck water. 

The next day or day after he wanted to show me 
what he could do. ‘‘He got sledges or mauls and 
drove down several feet.’’ ‘‘I went back to the 
hotel before he had completed it.’” The next day I 
went over with him again and saw them pump 
water. The well was made on the northeast corner 
of what is now the property owned by Stout, the 
Woodward place, either on that or in the street east 
of that block (D.Q. 11). The data by which he fixes 
the date is, “it was the last days of my keeping the 
hotel.*” Being asked if he ever lived in the hotel at 
uny other time answered, ‘‘I boarded there two or 
three days once with my family, when Burr Bros. 
kept the hotel ; some six or seven years after I kept 
the house ; it is now known as the Merchants’ Hotel 
(D. Q. 18 to 21). The top of the pump was three or 
four feet above the top of the ground (D. Q. 25). 

I think this man came from the State of New 
York; I bave that impression (xQ. 37). Thinks 
John Fargo, Tyson and Trexler were present when 
the well was made, and several others (xQ. 39). The 
point was a round piece of gas pipe, 20 inches or 2 
feet long, solid blunt point, with the pipe perfora- 
ted with holes up about 12 or 15inches—holes about 
as large as a telegraph wire, or one-sixteenth of an 
inch (xQ. 55). To xQ. 57, Was the end of the point 
open—did it have a wooden plug in it, or was ita 
solid iron end? He answered, ‘ Solid, blunt iron 
end, I should think.’? To xQ. 60, Was this pipe 
that was exhibited to you plain gas pipe? He an- 
swered, “ Yes, sir; black iron pipe.” Thinks he 
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saw the pump standing there long after the stranger 
left—what I supposed to be the same pump (xQ. 
114, 127). T. H. Tyson was there when the well 
was put down (xQ. 121). (This first well ‘‘ was in 
the street, or on the northeast corner of the block, 
west of the Presbyterian church, as occupied by F. 
Stout, now known as Woodward Block”’ [Block 
No. 4].). Knew of another well put down near the 
same place; did not see it put down; it was two or 
three years after this first one; it had the appear- 
ance of being a Driven Well; it was eight or ten 
rods east, I should say (D. Q. 31, 32, 33, 34, 35). 
Saw one well made; did not see any portion of the 
other made. 

Don’t know how they made the second well (xQ. 
88). Has no knowledge of the putting down of the 
well at the Presbyterian church (xQ. 164). The 
second well was in the northwest corner of the 
Church Block (R.D.Q. 8). 

In an affidavit (Complainant's Exhibit, C. T. 
Kimball) made by him May 24, 1879, he says he 
saw the Drive Well on the northwest corner of the 
north corner lot, made by driving down an iron tube 
and screwing on the top of said tube an iron pitcher 
pump. I pumped water out of it at the time; it 
was a great curiosity. I think I saw this well above 
described in the Summer of 1863; I am positive it 
was after the Fall of 1861. The tube stood up from 
the ground 16 or 18 inches; the tube was driven 
from the top of the ground. 


Page 1981.—C. T. KimBa i, being recalled in re- 
buttal: Said he never saw in the -basement of the 
hotel, while Burr Kept it, that he remembers, of any 
pump material (D.Q. 18), Never saw Charles Brown 
and John West at that hotel having in their charge 
material for making an iron or Driven Well (D. Q. 
19). Don’t remember of a well being put down on 
the west side of the river at Independence of which 
J. M. Chandler and J. B. Turner purchased the 
right for Minnesota (D. Q. 20). Is quite sure, but 
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will not swear, he saw the second well before 1866 
(xQ., 4, 5, 9, 10, p. 1932); thinks it was a few 
rods east of the first well; perhaps 4, 5, or 6 rods ; 
it might have been on the northwest corner of the 
block in the northwest corner lot; thinks it was 
further east, but not sure (xQ., 23, p. 1933); he re- 
garded it as quite a novelty (xQ., 41, p. 1934) ; point 
that went into tube of the first well was iron ; am 
positive there was no wood (xQ., 52, 53, p. 1935); 
did not see any wooden plug driven out, and he saw 
it drove down (xQ. 54); only one man with the party 
who showed him the point; thinks he was alone 
(xQ. 55, 56); did not say he had any patent on the 
invention (xQ. 57 to.59); he spoke and explained 
that he had a process to bore out and make a reser- 
voir at the bottom of the well and pump out the 
sand (xQ. 60); thinks he said he came from the 
State of New York, but did not say where he was 
going; thinks he went West, however (xQ. 75, p. 
1936); my best recollection is he did not mention a 
patent (xQ., 82, p. 1937); it might have been this 
party told me there was a patent at the time; my 
best recollection is he did not ; am not positive (xQ. 
88); don’t think I said so in the affidavit made Dec. 
30th, 1878 (xQ. 82-89). 

(). Look at the affidavit and tell the Commission 
if you still think you did not make different state- 
ments? A. “It has reference to the reservoir 
and not to the well; the mode of making the 
reservoir that the party claimed was patented or 
had been, which I had reference to in the affi- 
davit (xQ. 92); I took it from the talk it was on 
the reservoir; it might have been on both, but he 
dwelt more especially on the reservoir (xQ. 95, p. 
1988); does not remember hearing anything more ofa 
Drive Well from 1861 to the time of the second well 
(Q. 111); best recollection the first well was driven 
12 to 15 feet; does not think it was 22 feet (xQ. 
112-116, p. 1940); is quite sure it was not driven 22 
feet (xQ. 118); was a blacksmith shop there soon 
after if not at that time (xQ.124); thinks it was April 
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or May, will say April (xQ. 127); asked if they went 
to the blacksmith shop for anything ; says they bor- 
rowed a pair of horses and a maul; can’t say who 
from (xQ. 138, p. 1941); the man who put down the 
well was about 40 years old (xQ. 147); he interested 
me in boring a hole in the ground through the pipe 
and explained the mode of doing so, which | 
had never heard before (xQ. 149, p. 1942); 
think Thomas Tyson was there and Dr. Warne 
came there (xQ. 150); don’t remember that he said 
he had ever put down wells before (xQ.155); think 
he exhibited some papers to us down in the base- 
ment, but did not read or look at them; I know 
nothing about a patent on a reservoir except what 
this man told me (R.D.Q.2); I know nothing about 
how deep the pipe of the first well was down except 
what the man said ; thinks it 15 or 16 feet. 


Defendant's Exhibit A. 
C. T. Kimpauu’s Affidavit, p. 1943. 
Dated December 30, 1878. 


In this affidavit he calls the hotel he kept the Re- 
vere House, now the Merchants’ Hotel. Gives a 
description of driving the first well and says it was 
driven until the man said it was down 22 feet, 
screwed on a pitcher pump and then pumped out 
water. The man told him there was a patent ona 
well made by driving a pipe down into the earth and 
inserting a machine that folded and opened on the 
principle thatan umbrella opened and folded. That 
the ribs of the machine were steel Knivesand turned 
around and cut out a reservoir as large as a barrel, 
and the dirt could be pumped out by a sand-pump. 

But the man claimed in a sandy or gravelly soil 
he could make a well without cutting out the earth ; 
that the gravel and sand were a sufficient reservoir. 
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We tried it where I described and succeeded in 
making the well; it was a success. I am sure this 
was early in the Spring of 1861 from the cireum- 
stances above stated. 


Note.—This affidavit incontestably relates to the apparatus of 
Chamberlain's patent, granted Jany. 30, 1866. See description, pages 
1928 and 1929—cut interposed—which was first shown at Independ- 
ence in Spring of 1865. 


Page 1764.—SamurL P. McEwen, a crony of de- 
fendant’s counsel, Jed Lake (D.Q.16), says when he 
sawthe well it was the Spring of 1861, from the 15th 
of April to 1st of June (D.Q.15), on the northwest 
corner of Block 3 (D.Q.8); thinks there was a small 
house (now occupied by Goodwin) on the block 
(D.Q.9); on the lot next east of the well (xQ.7); 
thinks the Ross House, now occupied by Mr. Pond, 
was on the block then (D.Q.10). The well tube 
stood 18 or 20 inches above the ground (D.Q.11). 
Thinks there were no buildings on Block 22, oppo- 
site (xQ.10). There were several wells of the same 
kind put down the next year (xQ.14). Does not 
remember the name of the fivm who put the well 
down; one of them was called Charley ; they were 
Eastern men stopping here at the White House 
(xQ.16, R.D.Q. 3). He saw the well made (xQ.18); 
there was a wooden plug stuck in the bottom of the 
tube; there were small holes drilled in the bottom 
of the tubing ; 20 screen on (xQ. 20). C.'T. Kimball 
was there and took quite an active part (xQ.2z) 
Thinks there was a patent (xQ.27). They called it 
an experimental well (xQ. 28). There were no boards, 
box or platform (xQ. 29). Thinks there wasa black- 
smith shop opposite; blacksmith named Kays 


(R.xQ. 1,2). 


Four others saw some driving: 


TREXLER, from across the street, in the forepart 
of May, 1861. 


Dr. WARNE saw men driving in May or June, 
1860 or 1861. 
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A. F. WILLIAMS, as he passed last of May or fore- 
part of June, 1861, saw men driving a long rod. 


CAMPBELL thinks the well was driven; was along 


there several times when they were putting it down ; 


gives no date, but according to his best recollection 
it was when the club was playing cricket on Block 4. 


Their evidence is as follows: 


Page 1724.—J. E. TREXLER says it was the fore 
part of May, 1861 (D. Q. 20); saw men driving (D. 
(. 9); was on opposite side of the street (xQ. 7); 
they Hed a point In the pipe (xQ. 20). 

lt was on the block where the Presbyterian 
ehureh now stands, nearly opposite where he lives 
on the southwest corner ef BRloek 2 UxQ. J &) 

TRerve were we duii@ings en the Meck where 
he saw the well (DQ. 12); well may have remained 
3 or 4 months (D. Q. 16); the parties were strangers 
(x. 16). 


Page 1652.—Dr. Grorak WARNE says it was in 
May or June, 1860 or’61, on the northwest corner of 
Block 3, he saw men driving a tube; asked what 
they were doing; they said making a well; considered 
he was sold and went home; passed soon after and 
they were pumping water freely ; the pump stood 
16 or 18 inches from the ground (D. Q. 51, 34, 49); 
there were 2o buildings, fences or other improve- 
ments on the block at that time, or on the block 
next west (D. Q. 39, 40); knows nothing about the 
construction of the well (xQ. 14); saw another well 
of that kind on northwest corner of Block 3, near 
where this one was in 1865 or ’66 (1). Q. 50, 51). 

There was then a small one-story house a little 
east of this well, and a residence on the southeast 
corner of the block (D. Q. 52); had seen no other 
wells meantime (D. Q. 53, 54). The first well was 
constructed substantially according to the mode of 
Green's patent (xQ. 20); saw only a part of the 
Drive Well of 1860 or ’61, but nearly the whole of 
the well of 1865 or ’66 (xQ. 29); don’t know the 
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parties ; there was one man present, Kimball was 
his name; kept a public house, what is now known 
as the Merchants’ Hotel (xQ. 31, 33, 34); when the 
first well was made there were no buildings or 
fences on Block 3, but in the Fall a house was built 
on the southeast corner, and in the Fall of 1863 a 
house was built near to and east of where the first 
well was driven, built and occupied by a Mr. Hill 
(xQ. 68), 


Page 1868.—Dkr. Grorek Warne, when again 
called, ostensibly testifies further and more fully in 
regard to the second well he before testified of as 
having been put down in 186) or 1866 on this same 
Bleek 3 as follows: 

The second well a man had a tube nearly mito the 
ground when he first saw it; when down as &ras he 
wanted it he put inside the tabe a red with two 
springs in the bottom springing outward from the 
center of the pipe. 

‘‘He sprung the springs together, placed it inside 
of the well tube and chucked it up and down two 
or three times, as he said, to drive a wooden plug 
out of the bottom of the pipe; then put on to the 
inside rod a handle similar to an auger handle and 
turned it round and round and back and forth, 
crowding it downwards, as he claimed, to stir up 
the water and sand and gravel so that he could 
pump ont the fine sand; after turning it round to 
his satisfaction he commenced to draw the inside 
rod out and kept turring it round until he got the 
springs back into the pipe, then he withdrew the 
rod from the pipe, put.on a pump and proceeded to 
pump roily water and sand—that is all | saw of that 
operation’’ (D. Q. 4). Did not see the same springs 
used at the first well or elsewhere (D. Q. 10). 

Knows only by common report that Charles 
Brown put down this second well (D. Q. 12). 
Jhandler and Turner said they bought from said 
Brown the right of Minnesota (D. Q. 13). Cham- 
berlain’s patent shown him, and he says the knives 
shown at the bottom of the design do not represent 
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the springs as he saw them in use in making the 
second well (D. Q. 14). The parties making the 
first well did not explain anything to him, only 
said they were making a well, and he did not after- 
wards hear it stated how they made it (D. Q. 19, 
20). To his best impression there was no one there 
but the two persons driving the well (D. Q. 22). 
(In his previous examination he said C, T. Kimball 
was there) (xQ. 31, p. 1662). At the time of making 
the second well there was a small -house near it and 
another one on southeast corner of the block (xQ. 1, 
page 1870). This well was some twenty-five 
feet from the street line of the northwest lot, and 
twenty or twenty-five feet from the west line 
(xQ. 4). There was no platform under this pump 
(xQ. 5). The streets were not then built upon or 
fenced in that locality ; the lines of the streets could 
not be easily defined, and they were not in 1861 
(xQ. 6,7). John E. Trexler occupied one of the 
houses on Block 22 at the time he saw the second 
well (xQ. 9). **‘ My impression is there was an old 
building on the corner, used as a blacksmith shop ”’ 
(xQ. 14). Does not know who made the second well 
or who were present (xQ. 25). Does not think the 
putting in of the second well attracted the attention 
of the citizens to any extent (xQ. 32). 


Page 1707.—A. F. WILLIAMS says he can fix no 
date, but thinks it was last of May, or first of June, 
1861 ; saw men on Block 3 driving a long rod while 
he was passing along the street (D. Q. 7, 8, 13); 
there were a great many looking on; thinks he saw 
Kimball there when well was driving (xQ. 1, 3). 


Page 1822.—Joun H. CAMPBELL says according to 
his best recollection it was when the club was 
playing cricket on Block 4; thinks it was driven; he 
was along several times when they were putting it 
down (D, Q. 10,15), It was on the corner of the lot 
east of the cricket ground, on the northwest corner 
of the block the Presbyterian church is on (D. Q. 
11, 12). 
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Don’t know how long it remained (D. Q. 19). 
Knows there was a blacksmith shop opposite, either 
then, before, or since (xQ. 7). Cannot say positively 
whether there was anything besides the well on that 
block (xQ. 9). His impression is there was a house 
on the southeast corner of the block (xQ. 10). 
Don’t remember how many men were at work on 
the well, perhaps two or three; they were strangers 
to him, and he knew none of them (xQ. 15, 16, 17). 

Presumes he saw the point, but can’t tell 
positively and will not swear positively that he saw 
them drive the tube (xQ. 20, 21); twenty years is a 
good while to remember these things (xQ. 23). 

Thus we have seen that only four witnesses claim 
to have seen the process by which the well was 
made, two of the three being uncertain as to the 
year in which it was made. Of the four others who 
claim to have seen parties working upon @ well, the 
method of making of which they do not pretend to 
describe. Trexler says it was in May, 1861; Dr. 
Warne in May or June, 1860 or 1861 ; Williams the 
last of May or forepart of June, 1861; and Camp. 
bell can only say it was while the club was playing 
cricket on Block 4. All else they testify of con- 
cerning the well itself is hearsay. 

We now proceed to quote the evidence of parties 
who claim to have seen @ well on Block 3, which 
somebody told them was a Driven Well, but no one 
of whom pretends to know personally what kind of 
a well it was, or how made. 

We quote from their testimony in the order of 
their examination : 


Page 1621.—Grorek Hovey, the defendant in this 
case, says that he sawa Driven Well; couldn't tell 
the vear, thinks it was 1861, near the corner of Mr. 
Stout's lot, near Main street; the pipe appeared to 
be in the ground, and stood up foot and a half; saw 
men pumping water; they said it was a Driven 
Well, driven in the ground (D. Q. 34, 35). There 
was no curbing around the well (D. Q. 36). Knows 
that E. S. Hovey, B. UC. Hale, John Ganier, Martin 
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well at the time he was there (D. Q. 92). Saw ita 
number of times, probably saw it two or three times 
(D. Q. 95). From the first to the last time he saw it 
was about a month (D. Q. 97). The block was not 
fenced ; there was no buildings on it at the time 
(D. Q. 108 and 104). The nearest building, he thinks, 
was a blacksmith shop across Main street to the 
north (xQ. 1, 2, p. 1631); thinks it was the same year 
the war commenced; it wasa great day; soldiers were 
getting ready to go to the war (xQ. 49, p. 1634); 
doesn’t remember whether his son Nelson was 
with him, and doesn’t remember whether his son 
went to the army with that company or not ; 
thinks it was before his son enlisted (xQ. 
77). Was not acquainted with the man that 
was running the blacksmith shop; it was oc- 
cupied at the time; is sure that it was there at 
that time (xQ. 79, 80, 81, p. 1636). Nothing was 
said as to who put the well there, and no one pro- 
fessed to have seen it made; B. C. Hale told him 
about it (xQ. 85, 86, 87). Don’t remember how 
long after this that he saw another well, it was a 
number of years (xQ. 107, p. 1688), The next one 
he remembers was in the Fall of 1867; saw another 
Drive Well near the Presbyterian church; could not 
state the year, but thinks it was after 1867 (xQ.112). 

Does not think there was a well on the northwest 
corner of the Presbyterian church block in 1862 or 
18683; thinks he should have seen it if there had been 
ohe ; was not positive whether it was 1861 or 1862 
when he saw the first well (xQ. 116,117,118, p.1639). 

If there had been one of those wells in 1862 or 
1863, would have been likely to have seen it (xQ. 
119). Is not certain whether it was in 1861 or 1862 
that he saw the well; does not know whether his 
son was in the army or not (xQ. 120, 121). Will not 
swear positively that it was not a third company 
that was leaving when he was in town and saw the 
well (xQ. 123) ; has no knowledge of how it was put 
down, of the screen or point (xQ. 127); says he is 
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sure the dlacksmith shop was there at that time, be- 
cause sometime after he was there, a year or two, 
and got a little work done, and supposed it had 
been the shop all the while (R. D. Q. 7, p. 1645). 
The grass was growing up under the pump of the 
first well he saw (R. D. Q. 8). Doesn't remember 
the name of the captain of the company his son 
went to the war with. The well was a novelty, and 
made a strong impression upon him (R. D. Q.29, 
p. 1647). Doesn’t remember whether the railroad 
was completed and the cars running at the time (R. 
D. Q. 33). 


Page 1671.—Prrry Munson, about 1861 or ’62, 
heard of a well being made by driving an iron tube ; 
went to seea well of that kind (D. Q. 3, 4, 5); it 
was near the corner of Main and Centre streets, and 
near the northwest corner of Block 3(.D.Q.6,8,p. 1672); 
here was an ordinary gas-pipe in the ground; noth- 
ing around it but earth ; about two and a half feet 
from the ground to the top of the pump (D. Q. 9 
10,11). At the time he saw the well there was a 
party playing cricket on the Block 4 (D. Q. 18); is 
not positive as to the year; it was in 1861 or *@2; if 
in 1861 it must have been in the Fall or last of the 
Summer ; didn’t see the well afterward to his recol- 
lection (D. Q. 20). Saw another well on the same 
block east of this in the Summer of 1868; didn’t 
know of any other well of that kind between the 
times he saw these two (D. Q. 26, 27, 28, 29). 


Page 1673.—CuaARkLrEs F. Herrick, was merely 
examined as to the times of playing cricket, and is 
quite certain there was no cricket played at Inde- 
pendence in 1862 (D. Q. 8); but cannot swear posi- 
tively that he was not engaged in playing ball on 
the grounds after 1862 (xQ. 8). 


Page 1677.—CHARLEs F. PuTNrEy, examined in 
regard to the cricket club, cannot remember whether 
he was a member (D. Q. 3) ; left Independence latter 
part of August or the fore part of September, 1861 


(D. Q. 5). 


~~ 
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Page 1676.—Prrry Munson, being recalled and 
examined in regard to the game of cricket, could give 
no description of the game, but said if was new to 
him (D. Q. 4); that he saw C. F. Herrick, C. F. 
Putney and Philip Bartel, one of whom told him 
they were playing cricket, but will not swear posi- 
tively that they were there at the time, or that one 
of them told him they were playing cricket (xQ. 
1, 2). 


Page 1678.—THoMAS SHERWOOD says he was a 
partner with C. T. Kimball inthe hotel business in 
the Winter of 1860and ’61(D. Q. 5); that “inthe 
Winter or the Spring of 1861 a gentleman stopped 
at the hotel and exhibited to C. T. Kimball and 
himself—I don’t know what he called it—that he 
could drive into the ground, attach a pump to the 
top, and would pump from a well. The idea was 
that he could pump water from the ground, make a 
well; that was the first I heard of it (D. Q. 7); there 
were holes in the tube ; he claimed that by driving 
that in the ground and attaching a pump you 
could pump water the same as from a well; I 
took but little stock in it, but Kimball did; 
all IT remember is that you could drive it into the 
gronnd and pump water (D. Q. 8, 9, 10); the 
tube was about one and a half inches diameter ; 
he had a pump; I think a pitcher pump; I couldn’t 
describe any implements except that he hada pump 
and tubes (D. Q. 11, 12, 13); a short time after he 
came back to the hotel and said he had driven one 
the other side of the river, I went to see it; Lsawa 
pump that looked like the one he exhibited to us 
and a tube driven into the ground ; the tube was 
about a foot out of the ground; and the pump at- 
tached to that; if was on the northwest corner of 
Block 3” (D. Q. 15, 16, 17, 18, 19, 20, 21). 

Says he never saw a well before having this con- 
versation, but many times after it ; pumped water 
several times; there was no platform around it ; 
the man was stopping at the hotel at the time 
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that he showed him this pump, then called 
the White Hotel, now the Merchants’ Hotel 
(D. Q. 22, 23, 25, 26, p. 1680); when he saw the well 
was about the time Kimball left; couldn’t say 
whether it was April or May (D. Q. 38). The well 
may have been a rod or a rod and a hal ffrom the 
traveled road (D.Q. 44, p. 1682). Kimball remained 
in Independence for two or three years afterward 
(xQ.4). 

He (Sherwood) kept the hotel for two or three 
years after (xQ. 8). Thinks his hotel register was 
burned (xQ. 11). 

The tube wasin the basement of the hotel when 
shown te him; Chas. T. Kimball was present; the 
only one he remembers ; the stranger showed them 
the pipe; cannot state his name. There were holes 
in the bottom of the tube about as large as the small 
end of a clay pipe (xQ. 29, 31, 32, 33, 34, p. 1684). 
Cannot say that he ever saw this pump and tube 
after it was shown to him in the cellar, for he didn’t 
see the well driven (xQ. 43, 44). The stranger’s con- 
versation was addressed to Kimball; Ze took stock in 
it, 1 did not. Talked the matter over with C. T. Kim- 
ball, and that was how he came to get at the fact 
and circamstances (xQ. 45, 59). He didn’t know that 
the man drove that tube and madea well; he didn’t 
see it done (xQ. 65, p. 1686). 

According to his best recollection if was in the 
latter part of April, or the fore part of May (xQ. 
66). He got the impression it was a patent, don’t 
know how (xQ. 67). 

Thinks the well did not go into use at once. The 
well was taken up during the Summer or Fall, 
don’t know which (xQ. 71). To the best of his rec- 
ollection the next well of the kind he saw was the 
year they built the Presbyterian church (xQ. 72). 
Cannot say the well he saw was not a dug well; 
didn’t see them make the well, and Knows nothing 
about it (xQ. 74). He says he could not give an ac- 
curate description of the tubes, pipes, tools and 
pumps that were shown him (xQ. 78). His recollec- 
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tion is, it was while Kimball was a partner that this 
man was there (R.D.Q. 1, p. 1688). 

The well he saw when the Presbyterian church 
was building was about five rods east of the first 
well, and thinks the pump was nearer the ground 
(xQ. 11, 12). 


Page 1689.—C. B. KANDY saw a well on the lot 
westof the Presbyterian church; an iron pipe driven 
into the ground, with a pump attached ; cannot tell 
what kind of a pump; thinks it was in 1860, first 
thought it was in 1861; hasthe impression it was 
from three to four feet from the ground to the top 
of the pump (D. Q. 3, 4, 6, 7). He went into the 
servicein 1862, and it was before he went into the 
army ; must have been a year anda half before ; he 
couldn’ t tell the month, it was the Summer months 
(D. Q. 9, 10, 11, 12). 

Does not think he saw the well made ; might have 
been a tube placed in a reservoir of water, so far as 
he knew (xQ. 1, 2, p. 1690). He went into the 
regiment as sutler, the Ist of May, 1862 (xQ. 14). 
Was in Independence in 1863 and 1864 (xQ. 20, 
22). Does not remember the name of any person 
who was there when he saw this well ; heard on the 
streets men were driving a well and it was a curi- 
osity to him, and went; heard a good deal of talk 
about it at the time, they all thonght it was a 
curiosity (xQ. 41, 42, 43, 44, p. 1692). 

Doesn’t know who owned the well ; two men had 
charge of it, they were stopping at the Merchants’ 
Hotel at the time ; don’t know their names (xQ.45). 
Don’t think wells of that kind went into general 
use immediately (xQ. 47). 


Page 1693.—H. A. Kina heard of a well being 
made by driving a tube into the ground ; went to see 
it after hearing about it ; saw a pump attached toa 
tube about 2n inch anda half in diameter; from 
ground to top of pump might be three and a half to 
four feet ; supposed it was driven from the appear- 
ance ; it was said to be a piece of pipe that was 
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pointed, and perforated tin or fine wire put around 
the point to keep the dirt out, and driven in in sec- 
tions, that is the way he understood it; saw this 
pump, and pumped himself (D. Q. 4, 5, 7,.9, 10, 12, 
13, p. 1694). It was on the south side of Main street ; 
might have been three or four rods west of where 
the Presbyterian church is; thinks there were no 
buildings then on that block or the one west; it 
was in the year 1861 ; thinks in the month of May ; 
in the forepart of the season, he knows (D. Q. 16, 
17, 18, 19, 20, 21). Didn’t see the well made (xQ. 
20, p. 1696). Couldn’t tell who told him the tube 
was perforated and screened with wire; it created 
a good deal of talk (xQ. 22, 23). 

Doesn’t of his own knowledge know it was a 
Driven Well, thinks that kind of wells did not go 
into use for several years (xQ. 27, 28). Thinks a 
well may have been made and covered over with 
plank and exhibit the same appearance (xQ. 32). 


Page 1697.—F RANK S. TRASK, as near as he can 
recollect, in the first week of May, 1861, heard of a 
well claimed to have been made by driving an iron 
tube; went to see it; found it on the west side of 
the river on Main street, on a vacant lot on the 
south side; as nearas he can recollect, he saw a 
pitcher pump ;-it stood up about 18 inches or 2 
feet, on a tube; saw water pumped; pumped 
himself; it was on the third block from the river, 
where the Presbyterian church now stands, on the 
northwest corner, or very near it (D. Q. 3, 5, 6, 7, 
8, 9, 11, 13, 14, 15). He was between 13 and 14 
years old at the time (xQ. 4, p. 1698). The first 
time he saw it nobody was there; stopped and 
pumped water out of it (xQ. 14). As nearas he 
can recollect the nearest buildings were Mr. Soubet’s 
and the Empire House (xQ. 16). 


Page 1700.—Joun A. Davis was in Company E, 
Fifth Regiment lowa Infantry ; enlisted July 5th, 
1861 (D.Q. 3). He first heard of a Driven Well in 
July, 1861; saw the well (D. Q. 7,8); it was near | 
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the northwest corner of Block 3 (D.Q. 10, 12); he 
was going at the time to and from the drill grounds 
of Company E(D. Q. 13). Asked to describe the 
well, he said it was on top of an iron gas pipe; the 
base of the pump abouta foot from the ground ; 
appeared to have been driven ora hole bored with 
a small auger, and then driven; the pipe appeared 
to fill the hole; at the time the pipe was said to 
have been driven into the ground (D. Q. 17, 18, 19, 
20). Didn't see the well made; doesn’t know it 
was a Driven Well (xQ. 3, 4, p. 1702). 


Page 1705.—A. J. FrRANcIS enlisted in Company 
E, Fifth lowa Infantry, in June, 1861; Company 
assembled at Independence; while there heard of a 
Driven Well; went to see it after he heard about 
it; found it, as near as he can recollect, near where 
the Presbyterian church now is; there was a pump 
on it; it stood on a grass plot; there was grass all 
around if; if wasan iron tube; pump.seemed to 
sit right on that plot of grass ; doesn’t know what 
was in the ground ; didn’t see it put there; doesn't 
recollect whether there was anything between the 
bottom of the pump and the ground; recollects 
seeing it at least a dozen times (D. Q. 4, 5, 6, 7, 8, 9, 
10, 11, 12, 13). He could safely say the supply was 
inexhaustible; was informed it wag an iron tube 
driven into the ground; of course it was canvassed ; 
it was a novelty, something new; it was some time 
in June, 1861; to the best of his knowledge the 
well remained until after he left (D. Q. 15, 16, 17, 18, 
19, p. 1706). 

Sergeant Lewis told him it was an iron tube 
driven into the ground; couldn't qualify to any 
one else; it was canvassed among the boys and 
talked about (xQ. 1, 2). . 


Page 1718.—B. C. HALE first heard of a Driven 
Well in the city of Independence; saw it in the street, 
or close to the street, near the Presbyterian church, 
on the south side Main, and it seems to him on the 
west side of the other street; not positive which 
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street (D. Q. 11, 12, 18,15, p. 1719). ‘‘ It looked like a 
pump set ona board ; the pump stood on a plat- 
form; an iron pump was all I could see” (D. 
(. 16). “To my recollection there was a platform 
of boards, small, just apparently enough to Keep 
the thing from tipping over ;’’ could see no pipe; 
I couldn’ t tell what went into the ground by sight ; 
nothing indicated any removing of earth (D. Q. 17, 
18, 19). He pumped for curiosity, might have 
watered his horse; saw others pump frequently 
(D. Q. 20, 21). Don’t Know how long the pump re- 
mained ; it was taken up that Summer, a month or 
so, might not be half that long, might be more (D.Q. 
22,p.1720). The first time hesaw the pump theground 
was real wet, the water stood in little puddles in 
the horse tracks on the other side of it (D. Q. 23). 
He doesn’t know what the boards were there for 
any way ; it was aniron pump, a little over three 
feet tall; it was in 1861 (D. Q. 24, 26, 27, 28). It 
seemed to him the well was not there when Captain 
Lee’s company went away (D. Q. 31). He doesn't 
recollect of seeing Mr. Hovey at the well; is pretty 
positive he didn’t (D. Q. 34). The report was it was 
in an iron tube driven into the ground ; ‘‘it looked 
just like a pump right on the ground ” (D. Q. 35, 36). 
Could not identify any person with whom he had 
conversation regarding the well ; did not see it put 
down or know the parties (xQ. 3). Charged his 
mind particularly with the well from its novelty. 
Says the streets were laid out so you could desig- 
nate them; designate the line of the cross streets 
where the well was made by the buildings on the 
street, by a building on the north side of Main 
street used he thinks as a blacksmith shop, and on 
the south side and east of the street by a residence, 
a dwelling of some one, he don’t Know whose (xQ. 
9,11,12,13, p. 1722). The blacksmith shop came up to 
the east line of the street running north and south by 
the well or near to it on the corner of Main and 
that street ; it was brick, I believe (xQ. 14). The 
residence he names was on the south side of Main 
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street on the east side of the street running north 
and south, a littl further away from the street 
(xQ. 1) He didn’t examine the well to see if it 
was tight in the ground (xQ. 28). On his redirect 
he was not certain that the building on the north 
side was occupied as a blacksmith shop or that it 
was a brick building (xQ. 1, 2). 


Page 1730.—Etntas 8S. Hovey has been for 8 or 9 
years in the iron well business (D. Q. 4). Is the 
patentee named in the Letters Patent No. 123,903, 
for an improvement in the formation of Driven Wells 
(xQ. 108, p. 1743). He went toseea Driven Well in 
Independence on the south side of Main street; it 
was what was called a pitcher pump screwed on top 
of an iron pipe; got out of the wagon and went and 
drank out of it (D.Q. 37, p. 1732). He noticed no hole 
around the pipe or any appearance of excavation ; 
saw it but twice; times perhaps a month apart ; 
the pipe appeared to have been forced into the 
ground in some manner simply ; don’t remember of 
anything to hold the pipe; saw other persons there, 
four or tive the first time, and one other the second 
time; it was 10 or 15 feet from the sidewalk on 
Main street (D. Q. 39, 40, 41, 42, 44, 45, 46, 47). 
There was nothing between the well and the street 
to prevent it being seen by persons passing (D. Q. 
49). It was in 1861; the early part ; the first time 
he thinks it was May, might have been June; the 
second time in June or July, he thinks, 1861 ; it 
was while the soldiers of the 1st Company raised in 
town was here; a young man by the name of Furcht 
went with him and got a drink of water; Furcht 
enlisted in the 5th Regiment of Infantry ; he doesn’t 
know the company (D. Q. 50, 53, 54, 55, 56). Doesn’t 
know of any wells being made between 1860 and ’71 
by driving down a tube without a rod (D. Q. 61, p. 
1734). George Hovey,the defendant,is a brother of his 
(D. Q. 62). He commenced making iron tube wells 
with him in the Fall of 1870 (D. Q. 64). Knows of 
several hundred wells having been made between 
1866 and 1871 hy driving down a tube without a 
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read (DQ. 73), He understood question 61 to be from 
186 back to 1861 (D.Q.76, p. 1736), Says he will not 
swear that he saw a pitcher pump with a serew on 
the lower end, suitable for attaching to gas pipe 
in 1861 (xQ. 5). Does not think he saw any ae- 
count of this well published in newspapers ; doesn’t 
know Furcht’s given name; has never seen him 
since (xQ. 14, 16). Knew nothing as to how the 
well was constructed; thinks it was in June or 
July (xQ. 18,19). Thinks the meeting he was at- 
tending that day was in the open air on the west side 
of the river, but will not swear positively; it was 
an address to the soldiers by the Rev. John Fulton 
(xQ. 38, 39,41, p, 1738). Doesn’t think he ever saw the 
well after that day (xQ. 46). He lived two miles 
out of town, came down on that side of the river 
which fetched him right past the well; saw it was 
something he had never seen the like and wanted to 
see what it was; got out of the wagon and tried it ; 
does not remember seeing any grass about the well 
(xQ. 47, 48, 59). His brothers, George and Lewis, 
were with him ; Lewis and himself got out; thinks 
George did not go with him to the well that day (xQ. 
61, 62, 64, p. 1740). Will not swear positively it wasa 
pitcher pump, but thinks it was (xQ. 69). Saw it 
again when the soldiers were here that were enlisted 
in the 9th Iowa (xQ. 73). In his first evidence he 
said they enlisted in the 5th, since that has refreshed 
his memory, it was the 9th (xQ. 72, 73). He re- 
freshed his memory by seeing the records which Mr. 
Lake showed him ; thinks Mr. Lake suggested that 
he might be mistaken, and says he might be mis- 
taken about many of these things, and remember 
different when suggested to him (xQ. 74, 75, 76, 
77). Does not remember that any one told him how 
the well was made (xQ. 83). He thinks a well 
could not be made at that place by driving down a 
tube with a wooden plug in the end of it and per- 
forations the size of a quarter inch (xQ: 85). His 
opinion is that a pipe driven down with a plug in 
the bottom and the plug driven out, that it would 
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become choked and would furnish no water at all 
(xQ. 86). He thinks a successful well could not be 
made there in that manner (xQ. 88). Thinks a well 
could not be constructed at that place unless the 
screen point had been used (xQ.90,p.1742). The first 
well he made, he says, ‘‘ We took an iron bar, made 
a hole down a little ways, attached a screen point 
to a piece of pipe, and drove it right down into the 
water bed, attached a pump and pumped water, if 
we could; continued to make wells in that way 
about two years’’ (xQ. 92, 93). After that, he says, 
by driving down a screen point with holes about 
one-eighth of an inch in size into the water bed, 
pumped out the fine material from the coarse, then 
withdrew it and put ona point with a finer screen 
which had large perforations in the pipe and was 
covered with a wire cloth, after which he attached a 
pump; thinks he made wells that way less thana 
year; cannot tell when he ceased to make them 
(xQ. 94, 95, 96); cannot tell when he went in with 
George Hovey without his books, and they were 
burned, but could fix the date of the first well with- 
out books (xQ. 100, 101). After he went in with his 
brother they bored down to water with a two and a 
half inch auger; thinks it was before 1870; how 
long could not tell; thinks from six months toa 
year (xQ. 103, 104, 105, 106). He is the patentee 
named in Letters Patent No. 123,903, dated Febru- 
ary 20th, 1872, for an Improvement in the Formation 
of Driven Wells (xQ. 108). Has made wells accord- 
ing to the specification of that patent; always 
made them that way after they learned it, about a 
year and a haif previous to making the application 
for the patent, which he thinks was about the first 
of the year 1869 ; doesn’t remember of varying the 
method of making wells afterwards during the time 
he was with his brother (xQ. 110, 111, 112, 113, 114). 
‘The only thing we expected to secure in Letters 
Patent, I think, was to secure the right of cleaning 
out the water bed before putting in the fine screen, by 
using the coarser sereen first’ (xQ_116,p. 1744). “The 
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patent says nothing about boring ; we did not care 
how it was the pipe got down to the water bed, but 
intended to cover the process of using the screen for 
pumping the sand and dirt before putting the finer 
screen down”’ (xQ. 117). Did not deem it essential 
how he got down to the water bed ; sometimes had 
to drive the tube to get it down (xQ. 118, 119, 120). 
Cannot tell when he first saw an auger used in bor- 
ing wells; it wasin La Porte, Iowa (xQ. 123, 124). 
It saved a great deal of hard work; there were 
places where there was no necessity of boring, still 
we could make them much quicker and easier by 
boring ; they forced or drove the permanent pipe 
into the water bearing stratum from five to ten feet 
(xQ. 126, 127, 128). Thinks the first Driven 
Well he heard of after seeing the first one was 
in 1866; the first one he saw was the 12th 
of October, 1867 (xQ. 131). About that time 
these wells went into use, he thinks, in Bu- 
chanan County in 1867; when he saw the first well 
thinks he heard the talk that the man put it down 
for an advertisement ; don’t know who put it down ; 
supposed it was an advertisement of the wells, the 
peculiar kind of wells; don’t know what he was 
selling ; don’t remember of hearing whether it was 
patented or not (xQ. 132, 133, 134, 135, 136). Doesn’t 
know any difference in the productive capacity of a 
well made by boring or driving ; thinks the same 
artificial forces would be employed by both to obtain 
a supply of water (xQ. 141, 142). Thinks he did 
not hear of the 1861 well before he came by and saw 
it; don’t know that he heard how it was made 
(R. D. Q. 3, 4, p. 1746). 

Thinks if the pipe that was driven down had fine 
holes drilled in the side of it and considerable fine 
sand was pumped out when it was first put down, it 
would then work and give a supply of water; says 
there was sand lying on the top of the ground that 
looked very similar to what he has since pumped 
out in making wells (R. D. Q. 18, p. 1747). 
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Says that whether you could pump out sand with 
a rod would depend upon whether it was hollow or 
not (R. D. Q. 20). ‘‘ We did conform ourselves 
to boring with an auger and lifting the dirt out 
clear down to and into the water as far as we could 
get it; can make a well just as well without a screen 
as with it by having the holes in the pipe small 
enough and by using a pitcher pump; the smaller 
the holes are the better; he thinks, perhaps, quarter 
inch holes would work (RxQ. 2,3, p.1748). The usual 
size of perforations he makes for pumping out sand 
are about one-eighth of an inch; the first well he saw 
in 1861 he thinks would have worked if perforations 
had been over one’eighth of an inch; holes half an 
inch in size he thinks would not have worked with- 
outa screen (RxQ. 7, 8). He understood the usual 
size of holes to be three-quarters of an inch toan inch; 
thinks where the first well he spoke of was made it 
would be a long time before the water would clear up 
if the holes were an eighth of an inch in diameter; 
that inten minutes it would be clear enough to drink 
(RxQ. 9, 14,15). Don’t remember how big a pile of 
sand he saw at the 1861 well; it would bea great 
deal nearer a pail full than a cart load ; did not know 
where it came from, but looked the same as he has 
pumped out many times since (RxQ. 17, 18, 19). 
The sand was scattered around and had been stepped 
on more or less ; he didn’t notice any grass near the 
pump (RxQ. 21, 22). 

sould not say whether there was any grass near 
the pump, but thinks he is able to swear that the 
sand looked the same as he pumped out at the same 
place last Spring. He is contributing money and 
time to defend this suit (RxQ. 23). He did not 
claim or attempt to make a claim in his patent for 
boring or driving either, but for the method of pump- 
ing out fine sand to form a water-bed (RxQ. 36). 
Does not know why when it was so much easier to 
make wells by boring that he directed boring to be 
done in the specification of his patent, except be- 
cause it was the more usual practice, or had been 
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(RxQ. 37). Does not remember pumping up any 
sand from the 1861 well the last time he saw it 
(2d R. D. Q. 2, p. 1750). 


Page 1751.—E. A. Hovey has been putting in iron 
tube wells about eleven vears (D. Q. 6). Says wells 
cannot be made by tools attached to Green’s Reissue 
on account of the sand pumping into the tube, if it 
could be pumped at all(D.Q.11,12, p. 1752). Hasused 
wells in the lowa soil as deep as 40 or 45 feet, the 
shallowest about 12 feet; in a shallow well by using 
a pitcher pump water might be pumped with the 
instrument shown by Green; a successful well can 
be made in the Iowa soil by using fine brass wire on 
the lower end of the tube, and drive well point per- 
forated with small holes that would admit fine sand 
and not coarse(D. Q. 13, 14, 15, 16,17). Was a mem- 
ber of the firm of Hovey Bros., of which defendant 
is a member ; while George Hovey was a member of 
the firm of Hovey Bros. we made wells by boring 
with an auger down into the earth and into the 
water, putting down a tube with drive-point and 
forcing it into the water-bearing strata, then attach- 
ing a pitcher or cistern pump to the tube, pumped 
out the fine sand, withdrew the tube, then in- 
serted a tube having at its lower end what they call 
a screen point, made by drilling holes about three- 
quarters of an inch through the tube two and a half 
feet up from the bottom and covered with fine brass 
wire cloth, putting a plug of iron or wood in the 
lower end of the screen tube and inserting in the 
same place in the water bearing strata, where the 
fine sand had been pumped out, then attaching a 
pitcher pump and pumping out what dirt and very 
fine sand comes through the fine screen, then taking 
off the pitcher pump and attaching an anti-freezing 
pump. The plunger works in nearly all these wells 
about four feet down below the surface of the 
ground; the augers are from two to three inches; iron 
augers such as are used in timber (D. Q. 20, p. 1762). 
The tube with the smail holes is used to pump out 
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fine sand to prepare the water bed so that the water 
will tlow freely through the sereen point; this leaves 
the coarse sand or fine gravel loose, so that the 
water tlows freely through; the holes drilled into 
this tube are about one-eighth of an inch (D. Q. 21, 
22, 23). Before George Hovey joined the firm it 
was E. 8. and E. A. Hovey, and we had adopted this 
method before he joined the firm (D. Q. 24, 25). 
Does not think there are any complicated devices 
in Green’s original patent that any person skilled 
in the art of making wells could not by reading the 
specifications make that kind of well (D. Q. 27). 
There are differences in Green’s Reissue (D.Q. 28, p. 
1754). The first he knew of the method described in 
Green's Reissue of making a well, in 1867, he helped 
put it down; from 1867 to 1871 he put down several 
hundred in that way himself (D. Q. 29, 30). The 
firm of Hovey Bros. consisted of George Hovey, E. 
A. Hovey and E. 8. Hovey in the Spring of the year 
1871; it dissolved in the Winter of 1873 and 1874; 
the place of business was in Independence, lowa. 
George Hovey made and put in and got orders for 
wells, E. S. Hovey took orders and sometimes as- 
sisted in the putting down of wells, he himself took 
orders for wells, assisted in putting down wells, 
ordering material and paying for it (xQ. 1-8, p. 1756). 
We each kept a separate book ; perhaps half of the 
wells I have last testified of putting in were 
put in by Hovey Bros., | mean in each county; 
could not say whether or not they put in 400 in 
Buchanan Co., might have put a hundred more or 
less in Black Hawk Co.—thinks a hundred in 
Butler Co., not as many in Breemer Co. (xQ. 9, 
11, 12, 15, 16, 17, 18); has no data, and don’t 
know of any; has a book in which is a partial 
record, couldn’t say whether it contains a record of 
the business of Hovey Bros.; quit the business in 
1878, and has since been in no particular business 
(xQ. 20, 21, 22, 23). Is somewhat of an expert in 
the science of making wells; he rather thinks the 
instrument set out in Green’s patent, in coarse 
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gravel would make a successful well; never saw 
one made that way; thinks it would work; never 
had any experience in such water-bearing strata, 
but thinks it would work (xQ. 31, 34, 35, 36, p. 1758). 
Is not interested in the event of the suit; does not 
know if he would be affected if this snit should ter- 
minate against the defendant, and his wells be de- 
clared an infringement; bas no arrangement with 
his partners by which he would be held harmless 
(xQ. 37, 38, 39, 40). They forced the drive point 
into the water-bearing strata generally by driving, 
sometimes by the hand, lifting up and dropping, 
usually forced or drove it from 4 to 10 feet (xQ. 41, 
42). Thinks he never drove down into a second 
stratum; he usually used a socket head fixed on to 
the top of the pipe filled with wood, and used an 
iron sledge ; don’t remember of driving out a wood 
or iron plug from the bottom of the pipe after 
making a well (<Q. 44, 45, 50). His opinion is the 
well would fill with sand if he did so (xQ. 50, 51). 
If a tube had holes as small as the meshes in the 
wire it probably might work; in coarse sand he 
thinks it would work with holes much larger. After 
boring with the auger and withdrawing it it would 
not leave a hole in the water bearing stratum. In 
1867 the wells they put down had the pipe closed 
by iron or wood; put down three to four that had 
slots; used the screens in all the rest (xQ. 52, 53,54, 55, 
p. 1760). Those that had slots, the slots extended up 
about 15 inches the thickness of a thin case knife; 
we bought these points of Mr. Balcome, of Waterloo ; 
they did not work well (xQ. 56, 57, 58). With an 
open ended tube as described in Green’s patent, I 
would, as a practical well maker and one skilled in 
the art of making wells, know that it would be nec- 
essary to put a plug inthe end of the pipe (xQ. 60). 
Did no forcing of pipe above the water bearing 
stratum ; has had screens over the holes in the pipe 
break so that the well would not work (R. D.Q. 10,13, 
p. 1763). This witness details at a very considerable 
length an experiment made with a box and pipe 
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representing an open and a Driven Well, to which 
attention will be called elsewhere (D. Q. 32-3), xQ. 
61-72). 


Page 1769.—T. J. MAriNus heard of a well being 
made by driving a tube into the ground; he saw a 
well on the northwest corner of the block where the 
Presbyterian church now stands, Block 3 (D. Q. 4, 
5, 7). The pipe, he thinks, was iron, but not cer- 
tain, with a small pump attached; he pumped 
water from it and saw others do so; saw it there for 
three or four weeks; the pump was from two to 
three and a half feet above the ground, as he recol- 
lects ; it was in 1861 (D.Q. 8,9, 10, 11, 12, 13, p. 1770). 
Stopped at the well with some of the members of the 
Company E, 5th lowa Infantry ; left Independence 
about the first of July, 1861; it was within a week 
previous to the departure of the company (D. Q. 15, 
17). There was another well put down on that 
block after that time ; couldn’t be positive as to the 
year; it was located somewhere near where the 
Presbyterian church stands, east of where the other 
well stands (D. Q. 19, 20). It was all open ground 
at that time (xQ. 4). 

There was a shop on the opposite side of Main 
street ; don’t know what it was used for; recollects 
a blacksmith shop there at same time, is not posi- 
tive it was not there at that time; don’t know who 
made the well; it was a well with a pipe sticking 
out of the ground with a pump on it (xQ. 6-14). 


Page 1772.—OLIVER MARQUETTE noticed what 
was called a driven well ; it was aniron pipe driven 
in the ground with pump attached ; thinks the pipe 
was even with the ground and pumpattached to it ; 
pipe one and a quarter or an inch and three-quar- 
ters—a half—it might have been two inches (D. Q. 
5-8). It was near the northwest corner of Block 3, 
or in Centre street; couldn’t tell the year exactly ; 
thinks it was in 1860 or 1861, somewhere 
along there ; so long ago he can scarcely remember ; 


SR aa 


* & @ ut 


83 


has nothing to fix the date, except -hey were play- 
ing ball and it was hard times (D. Q. 12-15). It was 
just the time of Lee’s enlisting his company, i/ he 
remembers right (D. Q. 21, 22, p. 1774). 

Doesn’t know who put down the well; says T. 
H. Tyson lived at the time on the northwest corner 
of Block 7; is well acquainted with the localities ; 
if was a number of years after before he saw these 
wells in general use ; his attention was first called 
to the date within the last year (xQ. 16, 17, 25, 29). 


Page 1777.—STePHEN M. MARQUETTE saw a well 
on the west side of the river south of Main street ; 
from the looks it was a pipe driven in the ground 
with a pumpattached ; pumped water up; Thomas 
Tyson was with him; pump stood there nearly all 
Summer; if was on the northwest corner of the 
Presbyterian church block ; thinks it was in 1860 or 
1861 (D. Q. 7, 9-13). Himself and brother, after con- 
sulting together and talking the matter over, fixed the 
dates as he has giventhem (xQ. 6, p. 1778). Thinks 
the pump was taken off in the Winter of 1860 and 
put back in the Spring of 1861 (xQ. 16). The next 
well was put down eight or ten rods east of the first 
one; it was put down for the purpose of getting 
water to build the church; heard of Driven Wells 
being put down between the times of the first and 
second well (R. D. Q. 5, p. 1781). Don’t remember 
personally; can’t remember just now; thinks that was 
all (RxQ. 1). Will swear he heard of a well in 
1863, but could not state or locate the places where 
(RxQ. 7); all he remembers distinctly isabout the 
first and second wells (RxQ. 12). 


Page 1782.—W. H. H. Morse heard of a Driven 
Well, his recollection is in 1860 or 1861 ; his recol- 
lection also is it was west of the Presbyterian 
church on the same block on or near the northwest 
corner of the block (D. Q. 4, 5). It was an iron pump 
on the top of the ground, as near as he can describe 
it; thinks Capt. Lee’s company left Independence 
in 1861; he belonged to the band; went away 
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with them and remained three or four days; 
don’t remember whether he played cricket on the 
grounds after his return; his recollection is that it 
was before he went away ; knows of another well 
put down on the Stout property since that time ; 
don’t remember the year (D.Q. 15, 16, 17, 18, 19, 
20, 22, 23). 

Doesn’ t. remember whether his club played cricket 
in 1862 or not (xQ. 5, p. 1784). Thinks the second well 
was 7 or 8 years after he saw the first one ; this was 
about the next one he remembers about (xQ. 8, 12). 
He sympathizes with the opposition to the Driven 
Well; has been sued ; supposes he is interested in 
the event of the suit (xQ. 15, R.D.Q. 1, RxQ. 1). 


Page 1786.—M. B. Tims saw a well near the 
northwest corner of the Presbyterian church block ; 
Saw a pump, and that is all he knows of it; didn't 
see if put down; thinks it was an iron pipe; was 
said to be attached to an iron pipe; don’t think he 
saw anything below the pump; saw a man there, 
but whether the one who put it down he could not 
say ; don’t remember that they said how it was put 
down ; some one told him it was driven, but don’t 
know who; it might have been there a month ora 
year; was there a number of days; saw it used two 
or three times ; furnished plenty of water; has no 
memorandum of the dates, but he thinks it was in 
: 1861 or 1862, to the best of his knowledge (D.Q. 6- 
| 13, 15-18). , 


Page 1787.—E. W. Purpy, the first well he saw 
was the well spoken of here ; was on the Presbyter- 
ian church block, on the west part, said to be a 
Driven Well; didn’t see it put down; had a com- 
mon suction pump, and if his memory serves him, 
could see the tubing above the surface of the 
cround; don’t remember how long the well remained 
there (D. Q. 21-25, 29, p. 1789); was engaged in the 
well business in Milwaukee in 1849 and 1850; used 
i common iron pump with lead pipe attached, 
which passed into the tubing of the well to the 
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water; the pump was not attached to the pipe they 
forced into the ground; in all cases they used an 
inside pipe attached to the pump; a pump made 
by driving or for forcing a hollow tube into the 
ground and attaching a pump by an air tight con- 
nection to the top of the tube, is not the same as 
the wells he made ; they were called Artesian wells 
from the fact that they would overflow (xQ. 1, 9-12, 
14, R.D.Q. 3, p. 1791). 


Page 1792.—J. J. TRAvis heard of a Driven Well 
from ten to twenty rods west of where the Presby- 
terian church now stands ; it was all common then; 
all he could see was a hollow iron tube with a 
pitcher-mouthed pump attached to it, something of 
that kind, about two feet from the ground to the 
bottom of the pump; thinks he saw it two or three 
times, but it is a good while to remember these 
things; it was in 1861, either in June or July (D. Q. 
3, 5, 6, 7, 11-13). Wasa different style of pump 
from what they used in our days; cannot remem- 
ber how his attention came to be called to the well; 
thinks somebody, at the time he was there, told 
him how it was put down; don’t remember who, 
but from what was said if was put down by driving; 
wells of that kind did not go into use directly, to 
his knowledge; remembers no other for eight to 
twelve years after (xQ. 1, 16-20). 

There was a blacksmith shop directly opposite, 
on the corner of Block 22, if he remembers right, 
and aman by the name of Kays lived near the 
grounds on the same block; T. H. Tyson, to the 
best of his recollection, also lived on the corner of 
Block 22 (xQ. 26, 29, p. 1795). 


Page 1917.—J. J. Travis, being recalled, thinks 
that during the months of May, June or July, in 
1866, he heard of a Driven Well put down on the 
west side of the river ; don’t remember who put it 
down ; don’t remember that he saw the well ; when 
he head of it was several years after he saw the first 
well he testified of (D.Q.11-14, p. 1918). Couldn’t say, 
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positively, that it was in 1866 when he saw the last 
well, but thinks somewhere about that time; the 
way he heard of it was with his ears; don’t claim 
to have seen any well, but to have heard it talked of 
xQ. 5, 6). The well of 1866 he did not care enough 
about to go and look at; heard about that time of 
Hovey’s Driven Wells, but never went to see them 


(xQ. 15). 


Page 1913.—STEPHEN M. MaArquetre, being re- 
called and asked whether, at the time he testified of 
seeing the well on the northwest corner of Block 38, 
he was acquainted with J. R. Kays, he answered : 
‘*] don’t remember whether I was acquainted with 
him or not at that time, but I think I was ; I think 
he was working in the blacksmith shop in Walnut 
street, in 1861.’ He don’t remember whether or 
not he hada blacksmith shop on the southwest cor- 
ner of Block 22, in 1860 or 1861; there was an old 
house torn down before the shop was put up, but 
doesn’t remember whether it was in 1860 or 1861 (D. 
(. 2, 3). He heard of Chandler buying a right to 
put in Drive Wells in Minnesota ; should think it 
was in the neighborhood of five years after he saw 
the well on Block 3; in the neighborhood of four to 
six years (D. Q. 7-9). 


Page 1789.—EpWARD Ross says there were no 
improvements on Block 3 when he first knew it; he 
built the first house on the block near it in 1861 ; 
the stonework was commenced in June, house fin- 
ished in November (D. Q. 3-6). On the northwest 
corner of Block 3 noticed a well which was called a 
Drive Well or a pump; recollects nothing but the 
pump ; it was attached to a pipe; that is about all 
he remembers about it; it was a new thing to him ; 
couldn’t say, but his /mpression is the pump and 
pipe were iron; ¢hinks he pumped water and saw 
others use it (D. Q. 11-14). The way he understood 
it the pipe was driven in the ground; his ¢émpres- 
sion is it was before he moved into the house on 
Block 3 (D. Q. 15, 16). Thinks Mr. Tyson lived 
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directly east, and that there was a small wooden 
building on the southwest corner of Block 22, 
couldn t be positive, thinks the next block west was 
inclosed with a fence afterwards, but whether one 
or five years he couldn’t say ; has no recollection 
of seeing parties pul the well down; passed the 
place twice each day, perhaps more; his impres- 
sion is the pump did not differ from other pumps 
used at that time; Aas no recollection who told him 
it was a tube driven.in the ground, nor how many 
persons he heard speak of if; is satisfied he got 
the idea at the time, -but how he cou/dn’é say (xQ. 
8, 10, 12-19). Could not say how long the well re- 
mained there, thinks not a great while (xQ. 28). 
He says the first company for the war was organized 
that year, and there was no other company raised 
that year (xQ. 35, 37). 


Page 1810.—Dr. Horatio BRYANT was the next 
witness examined, but his testimony has no con- 
nection with the Independence well; he was called 
as an expert, and in regard to his testimony it is 
sufficient to say that he states that the force of 2 
columns of water, the one 4 and the other 6 feet 
high, are relatively as 16 for the 4 feet column and 
386 for the 6 feet column. He thus makes 6 feet 
head of water weigh two and a quarter times as 
much as 4 feet (D. Q. 8, 9). 

If all his philosophy equalsthis statement, further 
comment is unnecessary. 


‘ 


Page 1812.—Jonn M. Kine saw a well at Inde- 
pendence before he went into the 6th lowa Cavalry, 
Co. G@; that attracted his attention by its construc- 
tion ; it was west of the Presbyterian church, near 
where Stout now lives ; it was east and a little north 
of Stout’s house; apparently there was a tube driven 
into the ground ; ¢hinks he pumped and saw others 
pump ; went into the Cavalry in the Fall of 1862; 
saw this well on the 4th of July, either in 1861 or 
1862 (D. Q. 5-12). Is well acquainted with the lo- 
cation of the land; cannot state positively how long 
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the Presbyterian church had been built when he 
saw the well ; says the church stood east of the well 
and was of wood material; de/feres there were 
small dwelling houses just south of the well; his 
impression is there was a blacksmith shop across the 
street north of the well ; remembers seeing the well 
but one time; these wells did not go into use right 
away after (xQ. 4, 5,6, 13). Should think it was 5 
or 6 rods from the well to the frame Presbyterian 
church (RxQ. 2). 


Page 1815.—A. H. FonpbaA saw a well on Block 38, 
a pipe put in and a pump attached at the top of the 
ground ; no hole except what the water washed out- 
sideof the pipe; pumped water and saw others pump; 
it was in the forepart of 1861 (D. Q. 3, 5-8). That 
kind of well did not go into general use ; quite pos- 
itive he saw it in 1861; thinks there was a black- 
ship shop directly north of the well across Main 
street at the time the well was made (xQ. 2, 7). 

Page 1817.—T. J. Marinus, being recalled, says 
cricket was not played lo his recollection on Block 
4 after the 5th lowa Infantry left Independence. 
These blocks on the Stoughton and McClure Addi- 
tion, he suys, are 16 rods square; does not know 
that any other game of ball was played on Block 4 
(D. Q. 6, 10, xQ. 9). 


Page 1819.—J. M. GILLEerr has a Dug Well about 
20 feet deep, covered with boards (D. Q. 4). 


Page 1831.—RAcuHEL KIMBALL heard some talk in 
regard toa new method of making a well; didn’t 
hear anything as to how it was made (D. Q. 7, 8). 


Page 1863.—Mrs. E. Parker, when living 3 miles 
out of Independence between 1859 and the Fall of 
1861, heard of a well made by driving an iron tube 
into the ground; rode by the well a number of 
times, but didn’t stop; her husband remarked that 
he had been to it and drank some of the water (D. 
Q. 3-7). As neariy as she can remember it was op- 
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posite where her house now is; lives where Mr. 
Kays’ blacksmith shop was; the well was nearly 
Opposite there on the south side of Main street ; 
she thinks in 1861 (D. Q. 8,9). Saw the well July 
4th (D. Q. 16). Just rode by the well; that is all 
she knows about it (xQ. 10). Mr. West, counsel 
for complainants, called on her, she told him that 
she Knew very little about the well; all she could 
remem ber was a well was there once ; will not swear 
that she did not tell him that she could not remem- 
ber any date or data by which she could determine 
when the well was there, but does not think she did 
(xQ. 20, 21). | Says she gave the information she has 
given to-day to Col. Lake freely ; the reason she 
would not give it to Mr. West was because she never 
says anything either way (xQ. 28, 29). 

In ResputtaL the following witnesses were ex- 
amined and testimony taken : 


Page 1874.—Josepn B. TurNER says Chandler 
and himself bought a patent together, a process of 
making a well for the territory of Minnesota. It 
was Chamberlain’s patent, M. A., he thinks. 
Shown a certified copy of Chamberlain’s patent, he 
says, the drawing and cut represent the thing ex- 
actly as near as hecan recollect. He recollects only 
one of the parties, whose name, he thinks, was 
Charles Brown; saw Brown and others making a 
well about the time he purchased the patent (D. Q. 


5-8,10). They drove an iron tubing, the point, the 


end after striking water, they drew that tube, re- 
moved the iron plug putting in its place a wooden 
one, then putting a tube down again, then inserting 
a rod with knives and springs at the end and draw- 
ing up the tube a little ways, forcing the wooden 
plug out with these knives, making what was called 
a reservoir in the ground ; after making a sufficient 
reservoir and pumping out the sand until they had 
clear water they withdrew their driving tube, put- 
ting down another tube a little smaller and putting 
a perforated tube, in length abeut two and a half 
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feet, with a wire.gauze screen inside of the perfora- 
tions at the bottom, which completed the making of 
the well (D. Q. 10). The well was on the lot near 
where the Presbyterian church stands ; it was in the 
Spring of 1866 ; cannot give the month or day (D. 
Q. 10-2). 

Norr,—This well made in 1866 covers the very plan Hovey 
patented in 1868 for clearing out the sand and then replacing the tube 
by another with a wire screen. 

He then undertakes to say he saw a well of simi- 
lar construction at Weedsport, Cayuga Co., N. Y., 
and also at Cortland, Cortland Co., N. Y. Says he 
should think it was all of five years before he saw this 
well made by Brown (D. Q. 14-16). Saw the wells 
at Weedsport and Cortland about the same time, as 
near as he can get at it (D. Q. 20). 

Thinks C. T. Kimball was around there during 
the time the well was being made by Brown (xQ. 8). 
There were quite a number of persons present; it 
appeared to be a curiosity ; thinks it gave a full 
supply of water ; don’t recollect of hearing of any 
other similar well having been put down in Inde- 
pendence prior to that time (xQ. 11-14). 

Was shown a copy of the patent within a day or 
two of the time the well was made; he should say 
the drawing showed the same principle as the one 
shown him while on the stand, but not the same 
style of cut; couldn’t say whether the knives or 
springs differed (xQ. 16-18). Does not know who 
made the well at Weedsport, and doesn’t know how 
it was made; does not know what it was used for or 
for what purpose it was put in, and didn’t hear who 
made the well (xQ. 30-33). Don’t know the year he 
saw the Weedsport well; can’t tell anything about 
it; never should have thought anything about it if 
this thing had not come up (xQ. 39). 

Page 1879.—GrorGE Hovey, being re-examined 
on rebuttal, says, that Elias S. Hovey, John Ganiere, 
Martin Bust and B. C. Hale were with him when he 
first saw the well which he claims to have seen in 
1861; that he did not get out of the wagon; some 
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man that was there said it was a rod drove right 
down into the ground, or a tube with a pump at- 
tached to the top (xQ. 8-11, 13, 14). The man who 
told him it was a rod of iron drove down stood near 
the well; supposed the well was completed when he 
saw it (xQ. 17, 22). He thinks it was in the months 
of July, August, or September (xQ. 28). All he 
knows about the construction of the well was what 
somebody told him (xQ. 34). He says it was called 
a Driven Well at that time (xQ. 35). Note, the 
term Driven Well was not applied for years after- 
wards even at Cortland. Heard a paper read hav- 
ing a description of a well put down in 1868 in Col. 
Lake’s office (xQ. 39, 40). Don’t Know the name of 
the paper, but it said that a) well was put down 
in 1866, and said it was: an iron well; that is all he 
heard about it in the newspapers (xQ. 41). When 
asked if it was named a Driven Well, he answered, 
it was stated that it was made by driving a tube 
into the ground, don’t know that there was any 
name given to it (R. D. Q. 1, 2). 


Page 1885.—GrORGE MANN saw, while Block 4 
was used for playing cricket, a pipe sticking out 
and a handle out of it; he was fool enough to get 
hold of it and thought he could pump it dry; he 
knows that very well; couldn't tell how long he 
pumped; never told Mr. Kays anything at all about 
it; he married Kays’ sister (D. Q. 7-12). Couldn't 
tell who put down the well, who owned it or who 
had charge of it; don’t know whether it attracted a 
great deal of attention (xQ. 18, 21). Doesn’t know 
how the well was made (xQ. 25). Hovey commenced 
asking me about the well, and I told him I didn’t 
know when it was, didn’t know the year, didn’t 
know that it-was a Drive Well; says he knows a 
pipe stuck out of the ground; believes it was called 
a Drive Well (xQ. 26, 27, 29). The next well he saw 
was at the Presbyterian church; don’t recollect how 
long the first well remained; the second they used 
the pump to build the church; those were the only 
two wells he ever saw in the block (xQ. 31, 35, 36, 
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38). He says Kays built his blacksmith shop on 
Block 22 five or six years after he (Mann) came 
to Independence in 1859; never had any conversa- 
tion with Kays in reference to a well made of iron 
(xQ. 39, 40). Couldn’t tell what year it was at all 
that he saw the well; didn’t see a similar well right 
opposite to Kays’ shop after he came to Independ- 
ence (xQ. 50, R. D. Q. 3). 


Page 1890.—THomMAs SHERWOOD, during the time 
he lived across the street from the hotel barn, re- 
membered hearing of a well being put down on the 
west side of the river; didn’t see the men at the 
time the well was put down; didn’t see their appa- 
ratus to his recollection (D. Q. 7, 9, 10,11). He 
saw this well, but never examined it particularly; 
it was five or six rods south of the former well, that 
is his recollection (D. Q. 16). Knows Charles Brown; 
doesn’t recollect seeing him in Independence about 
that time (D. Q. 18,19). The small wooden house 
he thinks was there on Block 3, and the well stood 
east of the house; can’t tell the year; hinds it was 
1865 or 1866; couldn’t swear that it wasn’t in 1867 
or 1866 (xQ. 4-6). 


Page 1895.—Jostan BRACE says in 1861 he resided 
in a little brick house on Block 22 (D. Q. 2). Mr. 
Trexler lived in the house adjoining on the west 
(D. Q. 3). He moved into the brick house in 
the Spring of 1861, and resided there a year (D. 
Q. 4). Says he saw a well on the block south 
of where he lived; it was an iron pipe driven 
in the ground (D. Q. 13, 14); he. got water 
there for use in the family (D. Q. 15, 16); the 
well was on the northwest corner of the block oppo- 
site on the south to the house he lived in, on the 
Presbyterian church block ; doesn’t know how far 
from the northwest corner ; might have been one or 
two rods (xQ. 4, 5, 6, 7); was not 20 rods (xQ. 8). 
The well was on the north end of the northwest cor- 
ner lot within the stakes ; the lot was 4x8 rods (xQ. 
9,10). He lived in the brick house in 1861, and saw 
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the well in 1861 ; didn’t see the well made nor any 
part of it; don’t know who made it ; who owned if, 
who owned the lot upon which it stood nor who the 
lot belonged to, nor who had charge or control of the 
well; couldn’t tell how long it remained there, but 
a number of weeks ; says it was put down to intro- 
duce it to the public ; if he saw the parties who con- 
structed or owned itor heard their names, he doesn’t 
remember. Asked when the well was made, he says, 
‘* T have answered already that I didn’t see it put 
down.’ ‘Thinks it was the first of May or the latter 
part of April; doesn’t know whether the well was 
there when he moved into the little brick house or 
not; might have been there three or four weeks alf- 
ter he moved in; thinks there was no platform ; 
saw no spout or trough for carrying water away and 
watering stock; the pump was iron with a pitcher 
spout ; don’t remember the name that was given to 
the well (xQ. 11, 12, 27). 

In answer to xQ. 49, he says he moved outof a 
wooden house on Block 27, in the Fall, can’t give the 
year; and in answer to xQ. 50 says that he moved 
into the basement of the brick house, to the best of 
his recollection it was somewhere about 1859, and 
when asked if his best recollection was that he moved 
into the house in the Fall of 1859 and moved out in 
the Spring of 1860, answered, ‘‘ I can’t tell decid- 
edly, it is my best recollection.’’ (xQ. 49, 54, 56). 

He says when he moved out of the basement of 
the brick house he moved in a house on River street, 
and spent that year in two houses. He doesn’t 
know as he has seen a similar well on that block 
since (xQ. 61, 85). 


Page 1,905.—D.S. DEERING says he resides on 
Lot 1, Block 7; knows Kays the _ blacksmith ; 
doesn’t know when he came to Independence; his 
blacksmith shop when he did come was on Lot 5, 
Block 22, Stoughton and McClure’s Second Addi- 
tion (D. Q. 12-15). Says the Presbyterian church 
was built in 1868 (D. Q. 191). At that time he saw 
a& pump and an iron tube a few rods from the 
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church ; don’t know whether it was driven or how 
it was put down; says there was a Driven Well on 
the same block in the Summer of 1862, near the west 
side of the block, to the best of his recollection a lit- 
tle north of the center of the block, might have been 
a rod way from the west line, maybe two ; saw the 
parties when they were putting down the pump; 
was not there all the while, but ashe went back and 
forth saw them driving the iron tube into theground, 
they puta pump on the top of it (D. Q. 20-28). 
Couldn’t tell for certain what month it was, thinks 
July or August; it was probably from 10 to 12 rods 
from his house; has no recollection of seeing any 
similar well between the times of seeing these two 
wells in 1862 and 1868; has no recollection of any 
well being driven on Block 3 in 1866 during the 
months of May, Juneand July, 1866 ; he was at and 
about his home during the time, but has no present 
recollection of any such thing; can’t tell what he 
saw or heard at that time (D. Q. 24-30). He was 
acquainted with J. M. Chandler, in 1866; has no 
recollection of Chandler and J. B. Turner purchas- 
ing any Drive Well territory (D. Q. 31, 32). He 
thinks the southeast corner of Block 3 was improved 
when he saw the well; thinks there was a_ building 
on the corner of Block 22, but can’t tell whether it 
was occupied as a blacksmith shop; says the well 
on Block 3, in 1862, attracted a good deal of atten- 
tion, saw a good many people around there trying 
it; his present recollection is that he didn’t hear of 
another similar well having been put down there be- 
fore; for he considered it something entirely new 
and valuable, if practicable (xQ. 9-12). Says he 
can’t be mistaken about its being after he moved on 
to Lot 1, Block 7; has no doubt at all on the sub- 
ject that it was in 1862. 


Page 1,909.—LEITNER 8. StROMAN says he knew 
Baxter Adams in his lifetime (D. Q. 4); he was 
elected roadmaster in 1860, and he (Stroman) 
worked for him at different times; while at work 
for him he saw a well on the west side of the river 
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that was peculiar in its construction ; it wasasmall- 
sized well or pump, not very high up, set ona plank 
that was about 3 feet by 4, with a trough under it 
where we used to pump water in to water horses 
(D. Q. 4-9). 

There was a metal tube below the pump; didn’t 
see it put in the ground, and can’t say how it was 
put down; never had any conversation about it; 
they told me it was a well without any digging 
(D. Q. 10-12). The well did not remain where he 
first saw it, it was moved abouta rod eastand south ; 
he couldn’t see the portion of the tube that was said 
to be in the ground, a short piece two or three feet 
long (1D). Q. 14-16). When asked whether this part 
that he saw stuck up above the ground; he answered, 
‘* Tt was in the blacksmith shop and I sawit; Isaw 
it after it was cut off’? (D. Q. 17). Being then told 
by Mr. Lake that the question he asked was if he 
could see any part of this tube that was put into the 
ground, that what he meant was whether the tube 
that he (Stroman) saw stuck up above the ground so 
that he could see it, his answer was: ‘‘ No” 
(D. Q. 18). ‘It was all covered up with the excep- 
tion of the pump” (D. Q. 19). On cross-examina. 
tion he says he saw the well for about a month, 
three weeks or a month; it was the latter part of 
May or the first of June (xQ. 11, 12). Says there 
was nothing particular going on on either of the 
blocks adjoining where they were at work during 
the time he worked there (xQ. 13). It was 6 or 10 
days after he first saw the well before it was moved 
off the block ; it was the block on which the Pres- 
byterian church now stands; the blacksmith shop 
was north of the corner directly north from the cor- 
ner where this well was (xQ. 14-17). After it was 
moved it stood in the northwest corner of the Pres- 
byterian church block ; the blacksmith shop was on 
the north side of Main street, opposite where the 
well stood ; he went to the shop “ for a crow-bar to 
move a stone, I asked what that was, and he said it 
was a piece of the tube of a Drive Well, and that is 
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the first I knew of a Drive Well” (xQ. 21). Saysit 
was Mr. Kays’s blacksmith shop ; didn’t know what 
his first name was (xQ. 22). After the well had been 
moved it had the same appearance as to platform 
and trough that it had before it was moved (xQ. 23). 
At the time he saw the well Mr. Kays was occupy- 
ing the blacksmith shop he has spoken of (R. D. Q. 
1). Asked tostate how long he occupied it, he says: 
“1 do not know how long.’ Being urged by coun- 
sel for defense to state as near as he could, he an- 
swered: “ Four weeks anyhow, and that is all I know 
about it’’ (R. D. Q. 2, 3). 


Page 1920.—A.H. Trask says H. 8. Cole, in 1866, 
was with a man by the name of Charley Brown ; he 
drove, or had wells drove, in Independence ; there 
were three of them, the others he don’t remember ; 
Brown hired a team of him to goto Vinton, in July, 
1866 (D. Q. 12-15). Being asked if they did not 
drive a well on the Presbyterian church block after 
that, he answered le did not know, but he saw them 
put down a well in the Fargo woodshed ; went over 
and saw them drive and make it (D. Q. 16). There 
was a well that season on the Presbyterian church 
block; he saw it-a great many times, but don’t 
know who put it down; saw it thére that season 
after Brown had his team to go to Vinton (D. Q. 17, 
18). Referring to his book he stated that the team 
was hired July 5th. 


Page 1921.—SaMUEL NAYLOR is acquainted with 
a block of land where the Presbyterian church now 
stands (D. Q. 4). Saw a well on the block, what 
part he cannot say, thinksa little west of the church ; 
it was a pipe drove in the ground anda pump to it ; 
can’t tell how much pipe stuck above the ground ; 
probably four or five inches, along there; at the 
time he saw the well it was said to be a pipe driven 
in the ground ; it was in 1861 he saw it, in May or 
June, can't tell the month (D. Q. 4-14). Says he 
worked on an elevator, which was burned. Being 
asked the date of the burning he said he would have 
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to guess at it; as near as he can recollect it was in 
1868 or 1870 ; will not swear it was not in the Fall of 
1864 (xQ. 13, 14). He supposed the well was a pipe 
driven into the ground, was fold so (xQ. 15). 

Has forgotten the man’s name ; doesn’t know if he 
had charge of the well, or who made it; doesn’t 
remember that he ever heard who made it, or 
whether he ever heard, their names; don’t know 
where they were from, where they went when they 
jeft, or how long the well remained there (xQ. 18-24). 
Being asked if it might not have been made in 
another way and present the same appearance, he 
said it might (xQ. 25). He forgets who was with 
him; can’t tell how many persons; remembers see- 
ing the well but once; don’t Know how long it re- 
mained ; don’t remember that any one explained to 
him why it was there; if such an explanation had 
been made he probably would remember it (xQ. 26- 
31). Thinks there wasa blacksmith shop on the 
southwest corner of Block 22, directly north of 
where he saw the well, but would not be positive 
(xQ. 33). There was asmall building on Block 3 or 
4 at the time ; don’t remember whether Block 4was 
fenced or not, or whether the streets were worked ; 
don’t remember when the Presbyterian church was 
built (xQ. 34-39). The well might have been just 
where the church now stands ; as nearas he can rec- 
ollect, it was two or three rods west (xQ. 40). Didn’t 
see any more similar wells for several years (xQ. 
46). : 
While a majority of the host of witnesses who 
have testified with more or less emphasis to having 
seen a well on or near the northwest corner of Block 
3, in 1861, which they heard was a Driven Well, fix 
its date by reference to the drilling of a military 
company which had enlisted for the war, and a 
cricket club playing on the adjoining block (4) at 
that time, it is worthy of special 


Nore that but one of the eigh? parties who testified 
either to having seen a well made, or to driving 
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being done in 1861, ’62 or °63, have referred to the 
presence of any military company on Block 4 during 
that driving, or the time when that well was there 
in existence, and that one was Jed Lake's crony, 
who resided half a mile away, and who will be con- 
clusively shown by his own testimony to have de- 
scribed a well made years afterward, and fwo only 
refer to cricket playing. 


To wit: 


CAMPBELL, who in answer to a leading question, 
‘‘Tfat any time when he saw parties playing cricket 
there, he saw a well that attracted his attention ?”’ 
replied, ‘* According to my best recollection, I did” 
(page 1822, D. Q. 10.) 


And ALLEN, who was specially recalled for the 
purpose, stated that members of the cricket club got 
water at the well (Allen’s Recall, D. Q. 6), and he 
was not positive the well was not put down in the 
Spring of 1863 (xQ. 30, p. 1806). 

Of these, Tyson lived on Block 2, adjoining the 
block where the well was (xQ. 8, page 1713). 


ALLEN lived on Block 7 (D. Q. 3, page 1803), which 
corners on Block 3, and is directly opposite, across 
the street from Block 4, where the military company 
drilled and the game of cricket was played. 


TREXLER lived on Block 22, across the street from 
Block 3, and cornering on Block 4. 


Dr. WARNE lived on Block 24, only across one 
block from the well. 


A. F. WILuiams lived on the west side of the river, 
and passed right by where the well was a great many 
times (D. Q. 6, 16). 

And there were no buildings or fences on these 
blocks to obstruct the view, either from the streets or 
the residences of the witnesses. (Trexler, page 1725, 
D. Q. 19.) (Dr. Warne, page 1657, D. Q. 39, 40.) 
(A. F. Williams, page 1709, xQ. 16.), Campbell (page 
1824, xQ. 12.) 
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Seven of these eight witnesses, who alone pretend 
to know anything of themaking of the well, instead 
of referring to these organizations in corroboration 
of the dates they give, on the contrary do not even 
agree as to the year in which it was made, although 
varying so faras the month of the year was con- 
cerned, only 3 months, ~ 


TYSON’s impression was it was in 1861. 


ALLEN says in 1861 or 1862, and is not positive it 
was not in 1863, 


Kimball, April, 1861. 


McEwen, between the 15th of April and Ist of 
June, 1861. 


TREXLER, fore part of May, 1861. 
Dr. WARNE says May or June, 1860 or 1861 ¢ 


WILLIAMS says can fix no date, but thinks it was 
the last of May or first of June, 1861. 


CAMPBELL, that *‘ according to his best recollec- 
tion ** it was while the club was playing cricket ! 

As the gist of this entire testimony consists in 
fixing the date, we respectfully submit that this 
evidence, which includes that of every witness who 
professes to have any actual knowledge, given some 
twenty years after the pretended occurrence, even if 
otherwise uncontradicted, is not such as carries con- 
viction, and as would establish beyond reasonable 
doubt, the making of a Driven Well antedating 
Green’s invention by less than six months, if the 
impressions, best recollections, and thinking of a 
majority even, is admitted as agreeing upon any 
date. 

In addition to these discrepancies we next proceed 
toreview the testimony of the different witnesses pro- 
duced by defense, who knew nothing of the character 
of the well testified of, which, forall any oneof them 
knew, might have been a dug and stoned well, or 
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even nothing but a cistern, and whose testimony at 
most, could but prove @ date when they claim to 
have seen some kind of a well somewhere on or 
near Block 3. We call the especial attention of 
the Court to the various contradictions of them- 
selves and each other made in their endeavors to 
bolster the efforts of defense in antedating Green’s 
invention. 

It having been proved and conceded that a tem- 
porary Driven Well was at one time made and re- 
mained a short time near the corner of Block 3, 
Stoughton and McClure’s Second Addition to Inde- 
pendence, and another afterwards, near the Presby- 
terian church, which was built on the same block in 
1868 ; also that the Summer of 1861 no buildings, 
fences or other improvements were upon Block 3, or 
on Block 4, next west of it, and that Block 4 was 
used as a cricket and ball ground, and for drilling 
soldiers upon, two companies were claimed to have 
been raised at Independence during the year 1861. 
But defendant’s witness, Ross, says only one com- 
pany was raised in 1661. 

We proceed to dissect and compare the testimony 
of defendant’s witnesses on this subject of dates. 


GEORGE Hovey, the defendant, thinks thé first 
well was made in 1861 or 1862; says the nearest 
building was a blacksmith shop across the street ; 
the next well he remembers was on the same block, 
in the Fall of 1867: 


Evias 8. Hovey, defendant's brother, says it was 
June or July, 1861. 


PERRY MUNSON is not positive as to the year, 
thinks it was in the Fall or the last of the Summer 
of 1861 or 1862: saw another well in the Summer of 
1866 on the same block. 


B. C. HALE says it was in 1861 ; says there was a 
a building on the north side of Main street used as 
a blacksmith shop: 
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THOMAS SHERWOOD says it was in April or May, 
1860 or 1861; and on recall says he heard of a 
Driven Well on the west side of the river, six rods 
south of the first well, and east of a wooden house 
on Block 3; thinks it was in 1865 or 66 might be 
67 or *68: 


C. B. KANby thinks it was in 1860 ; 
H. A. KInG says in May, 1861: 


FRANK 8S. TRASK, as near as he can recollect, says 
it was the first week in May, 1861: 


Joun A, DAVIS says in July 1861: 
A. J. FRANCIS says June, 1861 : 


T. J. Martnus, as he recollects, says it was about 
the first of July, 1861: 


OLIVER MARQUETTE thinks it was in 1860 or *61; 
couldn't tell the year : 


STEPHEN MarqQvuettps, his brother, thinks it was 
in 1860 or ’6L; thinks it was driven in 1860, the 
pump taken off and put back in 1861; talked with 
his brother, and fixes the dates ; on recall he says it 
was in 1861 or 1862, and that Kays was working in 
his blacksmith shop ; he was acquainted with him 
then: 


W. H. H. Morse says his recollection is it was in 
1860 or ’61. 


W. B. Tims thinks it was in 1861 or ’62. 


E. W. Purpy, a professional well driver, can give 
no date. 


J. J. TRAVIS says it isa good while to remember 
these things, but it was either in June or July, 1861. 
There was a blacksmith shop directly opposite, if 
he remembers right, and a man by the name of 
Kays lived there, and that T. H. Tyson lived on 
block 22; that in July, 1866, he heard of a Driven 
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Well on the west side of the river; didn’t see it.— 
(In 1861 Tyson lived on S. W. corner of block 2.) 
EpwarkpD Ross thinks he saw the well before he 
built on Block 3 in the summer of 1861; thinks 
Tyson lived directly east; says the first company 
from Independence for the war was organized that 
year, and no other company was raised that year. 


Joun M. KING says it was the 4th of July, 1861 
or ’62, he saw a well 5 or 6 rods from the frame 
church; there was a blacksmith shop across the 
street north of the well, and a small dwelling house 
on the block south of the well. 


C. H. FonDA says it was in the fore part of 1861 ; 
thinks there was a blacksmith shop directly north 
of the well across Main street. 


Mrs. E. PArkKFr thinks it was July 4, 1861, op- 
posite where she now lives on Main street ; that she 
saw a well as she was riding by, which is all she 
knows about it. | 


JosEPH Bb. TURNER saw a well on that block in 
the spring of 1866; it Was Chamberlain’s patent ; 
Charles Brown was one of the parties who made the 
well, and thinks C.7: Aimbda/7 was around when 
the well was being made ; it appeared to be a curi- 
osity ; he describes the Knives and springs, wooden 
plug, ete., as used by Chamberlain. 


GEORGE MANN, a brother-in-law of the black- 
smith Kays, saw the well on Block 3; don’t know 
when it was; don’t Know the year; don’t Know it 
was a Drive Well, and so told Hovey ; says Aays’s 
blacksmith shop on Block 22 opposite the well, was 
buill five or six years after 1859 ; saw another well 
on the block when they were building the Presby- 
terian church. 


JOSIAH Brack saw @ well in 1861, while he was 
living across the way in a little brick house, into 
which he moved in the Spring of 1860 ; on cross-ex- 
amination he said he moved into the house in 1859 ; 
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being pressed in regard to the dates, said he could 
not tell decidedly. 


D. S. DeEertne lives on Lot 1, Block 7, which 
corners on Block 3, since April Ist, 1862; saw @ 
pump and tron tube on the Presbyterian church 
block in the Summer of 1862; it was a rod or two 
from the west side of the block, a little north of the 
center, a rod or two from the west line; saw the 
men putting down an iron tube and a pump on top; 
it was 10 or 12 rods from his house ; thinks it was 
in July or August ; saw no similar well until at the 
Presbyterian church block in 1868 ; the southeast 
corner of the block was improved, and the well in 
62 attracted a great deal of attention ; didn’t hear 
of any other being put down there before; he con- 
sidered it entirely new; he cannot be mistaken 
about its being after he moved on to Lot 1, Block 7, 
April 1st, 1862. 


L. S. STROMAN says while working for roadmaster 
Baxter Adams, in May or June, 1860, he saw the 
well on the Presbyterian Church block; Aays’s 
blacksmith shop was directly north on the north 
side of Main street, opposite where the well stood ; 
saw a portion of the tube in Kays’s blacksmith 
shop, which had been cut off from the tube driven 
in the ground ; it was a small sized pump, not very 
high up, on a plank about 3 feet by 4, with a trough 
under it for watering horses ; it was moved about a 
rod east and south of where he first saw it; after 
being moved hal the same appearance. 


A. H. Trask hired a team to Charley Brown in 
July 1866; there was a well that season on the 
Presbyterian church block; Brown put one in 
Fargo’s woodshed, which he saw after July, 1866. 


SAMUEL NAYLOR saw a well on Block 3, where the 
Presbyterian church stands ; @ pipe in the ground 
and pump attached, in May or June, 1861. 

Nine of these witnesses describe the pump as 
standing from one foot to four feet above the ground, 
and no curb around it : 
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MORSE says pump set on the ground. 
FRANCIS, that it sel on the grass. 
HALE, that it stood on the platform. 


NAyYLorR says he could see four or five inches of 
pipe under the pump above the ground. 


GEORGE Hovey says it was ina grass plot, grass 
under the pump. 


Ex1as 8. Hovey saw no grass, but sand scattered 
about and trodden on. 


Munson saw nothing but earth. 


STROMAN says the pump stood on a platform, a 
spout and a trough under it for watering horses. 


BRACE says there was no platform, no spout, no 
trough. 


Ross says, only one military company was raised 
in Independence in 1861. 


JED LAKE proves that there were at least two. 
Ross says there was a wooden building on Block 3. 


Others agree there were no buildings on itin 1861. 


MANN, whose evidence is uncontradicted, says the 
blacksmith shop was not there until five or six years 
after 1859, while six witnesses, who date the well re- 
spectively, as in 1860, °61, and °62, testify of the 
shop being there at the time the well was made. 

These variations in the descriptions and surround- 
ings are undoubtedly mainly due to the witnesses 
having confounded their dim recollections of other 
wells, seen during the past fifteen years, with this 
first driven well ever put down, in Independence, 
which, as we shall conclusively show was in the 
Spring of 1866, and three of these very witnesses, 
Joseph B. Turner, A. H. Trask and J. J. Travis, 
have testified concerning it as at that date. 
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Summing up this date question, we find the 
twenty-eight witnesses called specially to establish 
it prove as unsatisfactory as did the eight parties 
who testified of seeing the well while being made. 

One says it was in 1860; 

One thinks it was in 1860 ; 

Two say it was in 1860 o7 1861 ; 

Two think it was in 1860 or 1861 ; 

Nine say it was in 1861 ; 

Three think it was in 1861 ; 

Five think it was in 1861 or 1862; 

One is positive it was in 1862, and cannot be mis- 
taken ; 

One gives no date ; 

One does not know the year; and 

Two, Turner and A. H. Trask, saw a well there in 
1866, and Travis heard of it. 

Having disposed of these secondary witnesses we 
now proceed to review the most important testi- 
mony introduced by defense in relation to this Inde- 
pendence well ; testimony which exposed the thread 
that enabled us to unravel the inconsistencies and 
reconstruct the fabric in a reasonable and under- 
standable form. 

Reviewing the testimony of Dr. George Warne, 
T. C. Kimball, and Samuel P. McEwen in connection 
with that of Joseph B. Turner, it will be seen that 
the point blank contradiction between Warne and 
Kimball and McEwen can only be reconciled by ad- 
mitting an error in dates, the main points of the 
testimony to be referred to, showing that each and 
all are testifying about one and the same thing, 
to wit : 


The Process of Making Wells Patented by Melvin 
Chamberlain, in January, 1866. 


C. T. KIMBALL made an affidavit for defendant, 
Dec. 30th, 1878 (Defendant's Exhibit D), which, 
however, was not introduced until the time of his 
recall; another for complainants, May 24th, 1879 
(Complainants’ Exhibit A, No. 6), was examined on 
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the part of defendant, April, 1880; recalled and 
again examined on the part of defendant, April, 
1881. 

In the first deposition he says he was keeping the 
White House, now the Merchants’ Hotel, in com- 
pany with Sherwood. A gentleman stopping there 
took him in the basement of the hotel and showed 
him a box containing galvanized iron tubing in 
pieces 3 feet long, sharp point that screwed on, ete. 
(D.Q. 11, p. 1834). Next day he got sledges 
or mauls and drove down several feet. “I went 
back to the hotel before he completed it.” Went 
over next day and saw them get water; was 
on the northeast corner of Block 4, or in the 
street east of that block; top of the pump was 
3 or 4 feet from the ground; thinks John Far- 
go, Tyson and Trexler were present when the well 
was made; pipe had a solid blunt point, and pipe 
was plain black iron (xQ. 60, p. 1840). 

T. H. Tyson was there. Knew of another 
well put down near the same place; did not 
see it put down; it was two or three years 
after the first one; saw one well made; did not 
see any portion of the other made; don’t know 
how the second well was made ; it was on the north- 
west corner of the church block; thinks he saw it 
in Summer of 1863, is positive after Fall of 1861 ; 
tube stood up from the ground 16 or 18 inches. 

On his recall, says he never saw any pump mate- 
rial in basement of the hotel while Burr Kept it, as 
he remembers. Never saw Chas. Brown and John 
West at that hotel having charge of material for 
making wells. Don’t remember a well on west side 
of river of which Chandler and Turner purchased 
the right for Minnesota. Is quite sure he saw the 
second well before 1866, but will not swear he did. 
Thinks it four or five or six rods east of first well ; 
might have been on northwest corner of the block 
(3) on the northwest corner lot. ‘‘Regarded it as 
quite a novelty.”? Why, if he had seen one years 
previously, he does not tell us. 
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There was only one man with the party who 
showed him the point; thinks he was alone. Did 
not say he had any patent on the invention. He 
spoke and explained he had a process to bore out 
and make a reservoir, and ¢hinks he said he came 
from New York. It might have been the party told 
him he had a patent at the time; his recollection is 
he did not, 7s not positive. Being shown his affi- 
davit made previously in relation to its being a pat- 
ent, said it had reference to a reservoir and nof the 
well. The mode of making the reservoir, the party 
claimed, was patented, which he referred to in his 
affidavit. The first well was driven twelve to fifeeen 


Jeet; does not think it was twenty-two feet; is quite 


sure it was not driven twenty-two feet. He inter- 
ested me in boring a hole in the ground through the 
pipe, and explained the mode of doing so (xQ. 149). 
Thinks T. H. Tyson was there and Dr. Warne came 
there. ‘*I know nothing about the reservoir except 
what the man told me” (R. D.Q. 1). ‘I Know 
nothing about how deep the well was, except what 
the man said;” thinks if was fifteen or sixteen 
feet. 

In his affidavit made for defendant December 30, 
1878 (Defendant's Exhibit A), he says the hotel he 
kept ir Spring of 1861 was then called the Revere 
House, now Merchants’ Hotel. Before he went out 
of that house, in May, 1861, he saw this well mate- 
rial and the first well made. The man got a maul 
and drove the pipe into the ground, screwing on ad- 
ditional pieces of pipe and driving down until he 
said the pipe was down some fwenty-two feet. The 
last piece was thirteen inches above the ground, no 
curbing around it; told Tom Sherwood about it. 
Also talked with Jed Lake about it. Do not know 
the name of the man who drove the pipe. 

‘This man told me there was a patent on a 
“well made by driving a pipe into the earth 
‘‘and inserting into that a machine that folded 
“and opened on the principle that an um- 
‘*brella opened and folded, that the ribs of the ma- 
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‘‘chine were steel knives and when below the pipe 
‘* could be opened and turned around and cut outa 
‘ reservoir as large as a barrel, and this dirt could 
“be pumped out with a sand pump; but this man 
‘‘ claimed that in sandy or gravelly soil he could 
‘* make a well without cutting out the earth ; that 
‘‘ the gravel and sand were a sufficient reservoir ; 
‘‘we tried it where I described and succeeded in 
‘* making a well ; it was a success; | am sure this 
‘* was early in the Spring of 1861, from the circum- 
“ stances above stated.” 

KIMBALL, in his affidavit of May 24, 1879 (Com- 
plainant’s Exhibit A, No. 6), says, that he 

‘** Saw fhe Drive Well on the northwest corner of 
‘the block on which the Presbyterian church is 
“now located and on the northwest corner of the 
‘** north corner lot; sedd wel? was made by driving 
“down an iron tube and screwing on the top of 
‘said tube an iron pitcher pump. I pumped 
‘swater out of the same at that time; é wes « 
‘“ great curiosity; 1 think | saw this well above 
‘* deseribed in the Summer of 1868; Lam positive it 
‘* was after the Fall of 1861; the tube on which the 
‘“pump was screwed stood up from the ground 
‘* about 16 or 18 inches; the well was driven from 
‘* the top of the ground.”’ 


Note.—In passing we call attention : 


ist. To some of Kimball’s own contradictions of 
himself. He commences his affidavit of Dee. 30, 
1878, by stating that from the Fall of 1860 to Spring 
1861 he kept a hotel in partnership with Thos. 
Sherwood, then known as the Revere House, now 
known as the Merchants’ Hotel. In his original 
deposition he says he was in partnership with 
Sherwood 6 months in the years of °60 and ’61, 
keeping what was then known as White's Hotel. 
He describes the tubing as shown him in the base- 
ment of the hotel as of galvanized iron, but when 
taken across the river to be driven and he went 
with it, it was plain black pipe. In his first depo- 
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sition le insisted that the well was put 12 lo 15 feet 
deep and quite sure it was not 22 feet, but only 
knew what the man said; in his affidavit he says 
they drove the pipe until the man said it was down 
22 feet, and was 18 inches above the ground. The 
whole thing, pump and pipe, stood about 30 inches 
above the ground and no curbing; in his first depo- 
sition he says it stood 3 or 4 feet above the ground, 
in his second deposition, the pipe was 16 or 18 
inches above the ground. In his first affidavit he says 
the man told him there was a patent on the well; in 
his second deposition, after unequivocally saying 
that the man did not say he had any patent on the 
invention, he says, he méghf have said so, but his 
best recollection is, he did not; then being con- 
fronted with his affidavit (offered too by defendant's 
counsel), he tried to explain that the patent he re- 
ferred to was on the reservoir, and not on the well, 
but his language in the affidavit is en a well made 
by driving a pipe, ete. 

And finally, in his first affidavit and in his depo- 
sitions, he puts the date of the well as April or May, 
1861, while in his second affidavit he saw ‘he Drive 
Well made on the northwest corner of the Presby- 
terian church block, he thinks in the Summer of 
1863 ; is positive it was after the Fall of 1861. 

He also refers to the blacksmith shop as being 
there when the well was made, or very soon after 
(xQ. 124). 

Dr. Warne, in his first deposition, says the well 
was made in May or June, 1860 or ’61, ‘‘and was 
constructed substantially according to Green’s 
patent ’’ (xQ. 20), but he also said he knew nothing 
about the construction of the well (xQ. 14), and in 
his second deposition on recall, adds that he did not 
afterwards hear how they made it (Rebuttal, D. 
(). 19, 20. p. 1870). 

After calling the Court’s attention to the witness's 
answer to (xQ. 1-6, p. 1650) in his first deposition, 
where he says Green’s patent is perfectly unprac- 
ticable, and with this preface to establish the 
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character of the witness, we will compare his testi- 
mony with Kimball's. 


WARNE, in his first deposition (p. 1652), says 
Kimball was present at the making of the °61 well 
as Kimball also says Warne came there. He testi- 
fies to seeing a second well in 1865 or °66 near 
where this one was. 

On his second recall (p. 1868), he testifies in regard 
to the second well which he saw in 1865 or ’66 as 
follows: The second well a man had a _ tube 
nearly into the ground when he first saw it; 
when down as far as he wanted it he put inside 
the tube a rod with two springs in the bottom 
springing outward from the center of the pipe. ‘‘ He 
sprung the springs together, placed it inside the 
well tube and chucked it up and down 2 or 3 times 
as he said to drive a wooden plug out of the bottom 
of the pipe; then put on to the inside rod a handle 
similar to an augur handle and turned it round and 
round and back and forth, crowding it downwards, 
as he claimed to stir up the water and sand and 
gravel so that he could pump out the fine sand ; 
after turning it round to his satisfaction he com- 
menced to draw the inside rod out and kept turning 
it round until he got the springs back into the pipe, 
then he withdrew the rod from the pipe, put on a 
pump and proceeded to pump roily water and 
sand,—that is all I saw of that operation’’ (D. Q. 
4). Did not see the same springs used at the first 
well or elsewhere (D. Q. 10). “Known only by com- 
mon report that Charles Brown did put down this 
second well (D. Q. 12). Chandler and Turner 
said they bought from said Brown the right of Min- 
nesota (D. Q. 13). Chamberlain’s patent shown him, 
and he says the knives shown at the bottom of the 
design do not represent the springs as he saw them 
in use in making the second well (D. Q. 14). To his 
best impression there was no one at the making of 
the first well but the two persons driving the well 
(D. Q. 22). 
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The second well was some 25 feet from the street 
line of the northwest lot, and 20 or 25 feet from the 
west line. John E. Trexler occupied one of the 
houses on block 22; does not think the putting in 
of the second well attracted the attention of the citi- 
zens to any extent. 


THE NEWSPAPERS SAY DIFFERENT. 


SAMUEL P. McEwEN (p. 1764), Jed Lake’s crony, as 
he styles himself, thinks there was a small house on 
Block 3 (now occupied by Goodwin), on the lot next 
east of the well ; thinks the Ross house now occupied 
by Mr. Pond, was on the block then; thinks there 
were no buildings on block 22. Several wells of the 
same kind were put down the next year; does not 
remember the name of the firm who put the well 
down ; one of them was called Charley ; they were 
Eastern men stopping here at the White House ; 
saw the well, made; there was a wooden plug stuck 
in the bottom of the tube. 

They called it an experimental well; there were 
no boards, box or platform; thinks there was a 
blacksmith shop opposite; blacksmith named Kays. 


TYsoN says there were two men, were all he saw ; 
they were young men, one of them a tall man; his 
recollection is they were from New York, what part 
he could not say ; they stopped at White’s Hotel, 


KANDY says two men had charge of the well and 
were stopping at the Merchants’ Hotel. 


CAMPBELL says there were two or three strangers. 
KIMBALL says the point was solid iron. 

McEweEN says it was a wooden plug. 

Tyson says a wooden plug which they drove out. 
TREXLER says they tied a point in. 


W ARNE says second well had a wooden plug. 
The fact that Kimball, never having seen but one 
well, having seen Dr. Warne at that well, and Dr. | 


112 


Warne having also seen Kimball there, fixes the 
status of that particular well. 


Now, KIMBALL says that the party who made that 
well told him he had a patent on the well made by 
driving a tube into the ground and cutting out a 
reservoir at the bottom of the well with a machine 
consisting of knives and springs opening like an 
umbrella. 


Dr. WARNE describes a similar machine as having 
been used at the second well he describes, which he 
says was put down in 1865 or 1866, but that it was 
not used at the first well. 


McEwWEN says that the 1861 well was made by : 
firm of Eastern men who stopped at the W hite house; 
that one of them was called Charley; that at the 
time there was a blacksmith shop opposite the well, 
kept by a man named Kays; that a wooden plug 
was stack in the bottom of the tube. 


TysoN says there were two men who stopped at 
White’s hotel. 


KANDY says there were two men stopping at the 
Merchants’ Hotel, which is the same house. 


CAMPBELL says there were two or three strangers. 


Dr. WARNE testifies of the second well that they 
had a wooden plug, and that the men stopped at 
White's Hotel; he describes a similar machine as 
being used at that well. 

It becomes evident from these circumstances, if 
these witnesses are to be believed, that the men they 
all describe as being two or three in number (ex- 
cept Kimball, who speaks of but one) that they 
were Eastern men stopping at White’s Hotel, now 
known as the Merchants’; that all the evidence with 
one and the same well, and that Dr. Warne’s de- 
scription of the machinery for making the reservoir 
used at what he calls the second well, was the same 
that Kimball saw and described as being used at 
the first well; this 1866 well, as will hereafter be 
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positively shown, was made by men from New York, 
who stopped at White’s Hotel, and were working 
under a patent granted to Melvin Chamberlain, in 
January, 1866, which patent was for tools, springs, 
etc., as described by Kimball and Warne, and which 
it is evident was the identical material that Kimball 
saw and was described to him by the parties whom 
he cannot name, and that the error in his testimony 
is in the date. That his description does apply 
to the same well is corroborated by Tyson, Kandy 
and McEwen, whoall say that there was a wooden 
plug, which some of them say was to be knocked 
out after the pipe was put down. McEwen and 
some half a dozen others, including the defendant, 
George Hovey, have testified with more or less posi- 
tiveness that Kays’s blacksmith shop stood opposite 
the well, across Main street, at the time it was made; 
and Mann has testified that that shop was not there 
in existence before 1864 or 1865; others have testi- 
fied that there were one or two buildings upon Block 
3at the time the well was made, and defendants 
have thoroughly established the fact that no build- 
ings were upon the block in the Spring of 1861; so 
that there is no difficulty, from the testimony of de- 
fendant’s witnesses alone, in not only casting the 
gravest doubts upon the statements that such a well 
was made in 1861, or even 1862 or °63, but all the 
evidence taken in connection, of itself proves incon- 
testably that the first well made upon that block 
was the one made as McEwen says, by the firm of 
Eastern men, one of whom was called Charley, in 
the spring of 1866, after Kay's blacksmith shop. 
was there in existence. 


First. —No patent has been shown to have existed 
upona Driven Well in 1861, or at any time previous 
to December, 1864, and as a matter of common intel- 
ligence, and by the records of the Patent Office, no 
such patent existed until that time, and the appa- 
ratus as described by Kimball and Dr. Warne was 
patented in January, 1866, as shown by Defendant's 
Exhibit ‘‘Chamberlain Patent.’’ That such a well 
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existed in Independence in the Spring of 1861, creat- 
ing, as all the witnesses say, much curiosity, and 
drawing crowds of people to see the great novelty 
of a man drawing water direct from the dry earth, is 
not shown to have been noticed in the newspapers 
of the place, in which there were two or three then in 
existence, nor after diligent search has it been pos- 
sible to find in any newspaper of 1861 any descrip- 
tion, mention, or hint of any such thing being 
then in existence, a fact totally inconsistent with 
the claim that any such well was there at that time. 
W hile some of the witnesses have testified to seeing 
a Driven Well a year or two later, and McEwen 
that they went into extensive use the next year or 
within two years after, this is of itself evidence that 
the first well must have been made as late as 1866, 
as a large majority of all the witnesses have stated 
that these wells did not go into use in Independence 
or vicinity until about 1867, and it is totally incred- 
ible that such a well could have been there made in 
1861, by parties who came there to show it, and 
which proved abundantly successful,as defendant's 
witnesses all testify, should not have been patented 
by the parties exhibiting it, as nothing else could 
have induced parties to have come from New York 
to Lowa to exhibit a well of that kind, except they 
had some security for a return of the necessary 
outlay, and as no patent on a Driven Well was in 
existence until 1864, that fact is sufficient proof of 
their error in the date. On the other hand, if these 
men were philanthropists traveling over the country 
to instruct whole communities how to make a well 
so cheap and efficient as this well is shown by wit- 
nesses to have been, the very supposition that this 
community of 2,000 inhabitants having seen. this 
operation, its simplicity and cheapness in giving aa 
abundant supply of water at little trouble and ex- 
pense, should not have between the years of 1861 
and °66 have made, not to say hundreds, which 
would have been the probable result, but not even 
one well is shown to have been made previous to 
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1866, excepting only Deering’s statement that a well 

ras made on this very spot in 1862, which state- 
ment, under any circumstances, must refer to the 
same well. Again, the utter improbability of two, 
three or four different parties, each stopping at 
White’s Hotel, having made across the river and 
half a mile away from where they were stopping, 
as an experiment and with the same class of tools, 
a Driven Well, the process by the use of such tools 
being by the defendants themselves shown to have 
been patented in 1866, five years after the time when 
the majority of them claim this well was made, 
renders futile the entire effort to substantiate a well 
as having been made in 1861 by parties whose names 
and residences are unknown, and which well, by 
concurrent testimony of all the witnesses, remained 
but a few weeks in existence. 

We pause here to ask, where are the men who 
were said to have made this well in 1861, and who 
Kimball says claimed to have a patent upon if, 
which statement a few other witnesses virtually cor- 
roborate? It is barely possible that men having 
such an invention may have appeared upon the 
scene and left without making themselves known, 
but what shall we say of the possibility, not to say 
the probability, that all the parties (and there were 
three of them) having this invention perfected and 
publicly displayed in 1861, having remained to this 
day unknown and unheard of, while the merits of 
the Driven Well and the question as to who was its 
inventor has agitated this whole country and been 
discussed by the newspapers of every section? Why 
have not these defendants brought forward the men 
who made the well, the men who told Kimball they 
had patented it, to substantiate the date of the mak- 
ing of the first Driven Well ever made in Independ- 
ence? Why, but for the fact that no such well was 
made at that time; no such well was patented for 
years after, and consequently no parties are in ex- 
istence who did make such a well and cannot be 
produced, 
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Complainants, during the examination of defend- 
ant’s witnesses, tried persistently to get from them 
some clue as to who these parties were, but without 
success. On the examination of Tyson, in the case 
of Andrews ef al. ». Cross, which examination was 
made by Messrs. Lake & Harman, attorneys in this 
case relative to the same well, it was brought out 
that John Fargo, who was said by several witnesses 
to have been present at the making of the first well, 
had left Independence, and when last heard from, 
two years previously, was on a farm near Buffalo, 
N. Y. In connection with circumstances which had 
transpired, and the fact that Fargo resided on the 
block next west of the place where all agree that 
the well or wells, if more than one were made, on 
the opposite side of Main street, in full view of the 
spot, with no buildings, fences or other obstructions 
intervening, as Fargo was said by some of the wit- 
nesses to have been acquainted with the parties who 
made the well, that if he could be found, he would 
be able to give some information that would lead to 
the discovery of who they were. After a diligent 
search of weeks, John M. Fargo was found residing 
at Warsaw, N. Y., about 50 miles from Buffalo, 
with his son, both of whom had witnessed the mak- 
ing of the well, and we also found at the same place 
Augustus Harrington and John West, who were 
interested in the well, in the making of which John 
West performed the principal labor, and from them 
and their associate in the business, Charles Brown, 
who had removed to Minneapolis, Minnesota, a full 
history of the well was secured. 


Page 618.—JouHN M. FARGO testifies that the first 
Driven Well he ever saw was on Block 3 (Stoughton 
and McClure’s Second Addition to Independence), 
in the year 1866; that exactly opposite to the 
place was a blacksmith shop; that the parties 
who owned an interest in and put down this 
Driven Well, were Charles Brown, Mattison Keeny, 
Melvin Chamberlin, Augustus Harrington and a man 
employed by them, John West; they were from 
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Wyoming Co., N. Y. Fargo states that he saw at 
the well Dr. Geo. Warne, 8S. S. Allen, Chas. T. Kim- 
ball, Trexler and McEwen; that the parties who 
owned and made the well stopped at the Burr House, 
formerly known as White’s Hotel, kept by Mr. 
Burr. He-describes the parties, and his description 
of Augustus Harrington and John West coincide 
with the only descriptions given of the parties who 
made the well, by any of defendant's witnesses ; that 
the well was from 25 to 40 rods from the house 
where he resided ; that he averaged to pass the 
place some six times.a day while he lived there from 
1857 to 1867, and when asked if prior to the putting 
down of this 1866 well, whether any other Driven 
Well had been put down on that block, replied : ‘‘I 
know there wasn’t; it is a place [saw every day ” 
(D. Q. 32, p. 620). 

Asked if such a well could have been put down 
there in that spot in the year 1860 or ’6, without his 
having known it, he answered : “ It could not” (D. 
(J. 33). Says the Burr House was subsequently 
known as the Merchants’ Hotel; says the party's 
business there was to sell territory for the Driven 
Wells; he understood it was called a Drive Well, 
Chamberlain claimed to have a patent for forming a 
reservoir at the bottom of the tube ; they claimed to 
have the whole patented. On cross-examination he 
remembers having seen Dr. Geo. Warne, 8. 8. Allen, 
Trexler, Saurbier, Sanford Clark, Geo. Robinson, 
Mr. Cobb and Kimball ; all excepting Kimball liv- 
ing on the west side of the river (xQ. 143, p. 631). 
From 1857 to 1867 he didn’t know of any Driven 
Well but this, and didn’t think there ever was one 
in Independence. Being asked if he would swear 
positively there was no Driven Well put down in 
Independence prior to 1866, answered: ‘*I will 
swear that the surroundings and circumstances led 
me to know, as well as I know anything, that there 
was never any such thing there before ; the papers 
were full of the matter, and people tlocked about, 
saying, in the first place, that you ‘couldn’t get 
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water,’ and, in the next place, that ‘it wouldn't last 
any time,’ and that ‘it couldn't be possible,’ and 
that the oldest residents of the place thought it was 
something they had ‘never seen or heard of,” and 
that it wouldn’t be of any use after it was down” 
(xQ. 161, p. 632). Asked what it was made him po- 
sitive there was no Drive Well in Independence 
previous to 1866, he answered : ‘*‘ My reason is that 
the people of Independence, to my knowledge, al- 
most universally claimed that they had never seen 
or heard of such a thing, and that not in any single 
instance did I hear anything that would indicate 
that they had, and I had quite an opportunity to 
know, and although [ couldn't give the language of 
the paper speaking of it, but it was, in substance, 
that it was something new, and not only that they 
hadn't anything of the kind there, but that they 
hadn’t heard of it before, and it was uncontradicted ”’ 
(xQ. 173). 

Asked what old citizen he could name as having 
spoken of the well as being something new and hav- 
ing never heard of it before, he answered : ‘* Mr. 
Saurbier, for one; 8.8. McClure, who took up the 
first ground the city stands on; think I heard Dr. 
Warne and both of the Fonda brothers ; these par- 
ties were all there when [ went there; Tom Sher- 
wood, who was keeping the White House”? (xQ. 
176, p. 634). 

He says they spoke of it during the excitement 
while putting down this well there (xQ. 177). Asked 
whose buildings were on the opposite side of the 
street. he answered there was a blacksmith shop ; 
Mr. Trexler lived next further east; might have 
been a house between, is not certain (xQ. 184). Says 
he bought territory under the patent, some in Illi- 
nois and Some in lowa (xQ. 190,191). He was pre- 
viously acquainted with Harrington and Chamber- 
lain (xQ. 204); “ Charley ” was Charles Brown ; he 
went by the name of ‘‘ Charley’”’ (xQ. 209, p. 636). 
Being asked on cross examination if ten or twenty 
respectable, intelligent persons should testify as to 
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the existence of a Driven well in Independence pre- 
vious to 1866, if he would not think he was mista- 
ken about one being there, he answered : ‘‘ No, sir’’ 
(R. & Q. 16, p. 687). 

Asked if they had greater facilities and greater 
knowledge and should testify positively, whether 
he would doubt the correctness of his knowledge 
in the matter, answered : “I should not” (R.x Q. 
17). 


FRANK FarGo (p. 646), son of John, says he saw 
the first Driven Well, he thinks, in 1866; he saw 
the whole of the driving, all the parties he remem- 
bers as putting it down, were John West and Mel- 
vin Chamberlain ; John West did the driving ; that 
they then lived, as he supposed, at Warsaw, N. Y.; 
that the well was about twelve rods west of the new 
Presbyterian church (D. Q. 6-12). There was a 
blacksmith shop nearly opposite (D. Q. 13). That 
he heard no person state or claim that they had 
seen or heard of a Driven Well before in Independ- 
ence (D. Q. 18). That he was past the place where 
the well was driven every day; that in 1860 and 
1861 he did not know of any well being driven 
there ; that he passed there every day (D. Q. 25). 
Being asked whether a Driven Well could have ex- 
isted there in 1860 and 1861, or on the adjoining 
blocks, without his having known it, his answer 
was: *‘I say it could not, unless it was put in in 
the night, and pulled up before morning’’ (D. Q. 
26, p. 647). 

Thinks the pipe was driven about twenty-five 
feet ; says the well was about twenty feet south of 
the Main street walk ; there was no sidewalk, only 
a path (xQ. 8, 9). 

JoHn West (p. 638) states that he was in Inde- 
pendence in June and July, 1866; that Melvin 
Chamberlain, Charles Brown and Augustus Har- 
rington went with him or came a day or two after. 
wards: that Mattison Keeney, Charles Brown, Har- 
rington and himself went from Warsaw ; Chamber- 
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lain had removed to Minnesota; that the other par- 
ties and himself were engaged there in driving wells 
and selling territory (D. Q. 4-11, p. 638). That he 
was in the employ of the other parties; that they 
drove a well on Main street about 30 rods, he 
thinks, from the river, towards the Fargo Hotel, on 
a corner where every one could see it in passing (D. 
(Q. 13). 

There was a blacksmith shop on the opposite side 

of the street, where they repaired wagons (D. Q. 20). 
The well was talked about by the people as a novel- 
ty and a new invention (D. Q. 25, p. 640). There 
were people that came from a distance ; they came 
a good ways; lots of them came there and talked 
about it; one man came 25 miles and hired us to 
put one in for him (D. Q. 26). Says the well they 
drove was in use there six weeks; might have been 
a day or two more (D. Q. 28). A great many people 
came there and pumped water; wagon-loads of 
men, women and children from out in-the country 
near there (D. Q. 30). All the parties with him (ex. 
cept Keeney) he can say positively stopped at 
Burr's hotel ; he remembers being present when the 
well was put down, John Fargo, Frank Fargo, 
Jim Cole, Mr. Trask, Harrington, Charles Brown, 
Jhamberlain and several others whose names he 
cannot remember (D. Q. 33). He did not hear any 
person state or claim that they had ever seen or 
known of such a well at Independence prior to that 
(D. Q. 34). 

Auaustus HARRINGTON (p. 650), attorney and 
counselor at law, Warsaw, N. Y., went to Inpend- 
ence, lowa, May 19, ’66; remained till the 21st, re- 
turned the 23d, remained until June 18, when he 
left finally; Charles Brown, John West, M. C. 
Chamberlain and Mattison Keeney were all there 
with him some part of the time (D. Q. 1-3). They 
were all directly or indirectly engaged in dispos- 
ing of Driven Wells, putting them down and selling 
them (D. Q. 6). They put downa well at Inde- 
pendence, May 25, 1866; John West did the work 
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on the south side of Main street, on the west of 
the river, on the opposite side of the street from a 
large building then oceupied by John Fargo, on the 
opposite side of the street from there and further 
east (D. Q. 8). There were quite a number of 
people present coming and going ; there was a good 
deal of talk among the citizens in regard to the 
well ; heard persons ask West ‘‘ how he could get 
water,” ‘‘if he was certain he could get water,” and 
talk to that effect ; it was talked about as a novelty 
and as a new invention; he talked with a great 
many people in regard to it (D. Q. 10-11). He 
heard no one state or claim that they had ever 
seen or heard of a Driven Well previous to the one 
put down by West; that they all stopped at the 
hotel kept by Burr & Brother; he thinks it was 
called the National at that time ; Brown was gen- 
erally called Charley by everybody then; the well 
was 21 feet deep he thinks until they struck water 
(D. Q. 12-15). 

The witness produced a letter written at Indepen- 
dence, July 29, by A. L. Burr, in which Brown is 
spoken of as ** Charley.” On the back of that let- 
ter was the following: “ Yankee Robinson’s show, 
Aug. 1, 1866;° ‘*Frank Howe's show, July 30, 
1866 ;° ** Burr, July 29.”’ 

We sold territory in Buchanan Co., Lowa, to Elmer 
P. Heusted, May 18, 1866; in Delaware Co. the 2d 
of June, to Heusted; in Du Page Co., Lll., to G@. W. 
Burr, June 5th (D. Q. 22, p. 652.) He made an ap- 
plication for a patent while in Independence, about 
the 14th of June, 1866, which was witnessed by T. 
J. Burr and A. L. Barr (D. Q. 24). The specifications 
were connected with Patent No. 61,536, dated Janu- 
ary 29th, 1867 (D.Q. 24, 26). A newspaper, 7/e 
Guardian of Independence, dated May 30, 1866, 
contained an article referring to the well in question, 
entitled *‘ A Great Curiosity ;” I have a copy of the 
paper in my hand, which I obtained at the office at 
the time it was published. The Buchanan County 
Bulletin, dated June 5, 1866, contained an article 
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headed “Subterranean Reservoir Wells.’’ The 
Guardian of Independence, dated June 6, 1866, had 
an article with reference to the well in question en- 
titled, ‘‘ Well, What of That Well? The Guardian 
of Independence, dated June 13, 1866, contained an 
article concerning the well in question, entitled ‘* The 
Water Still Comes ”’ (D. Q. 27). These articles ‘‘ were 
all, as I understood, written by the editors of the 
respective papers; they were not written by me or 
any one of our party, to my knowledge”’ (D.Q. 28, 
p. 653.) 

We extract from the above papers as follows : The 
article from The Guardian of Independence is 
copied on pages 160 and 161, Vol. 2, Complainant's 
Record. It states that ‘‘boys and men, with 
“mouths agape, were wondering what was to pay ; 
‘‘whether they were ‘borin’ for ile’ or sounding 
‘‘for gold wasa mystery. But at last we ‘caught 
‘the cat out of the bag.’ They were putting down 
‘fone of ‘Chamberlain's new patent subterranean 
‘‘reservoir wells ; in other words, they were going 
‘*to get an exhaustless cistern of water by simply 
‘*driving a rod down anywhere in the ground. We 
‘““ passed by incredulous, but wisely held our peace ; 
‘‘such seeming impossibilities do come to pass in 
“our day. This is a genuine invention, and no mis- 
‘take. The bottom of this tube, in this case, was 
**92 feet down. Do, reader, go and look at one of 
“the greatest inventions of our age. 


‘“P. 8.—We learn that Mr. E. B. Heusted has ob- 
‘* tained the right from Messrs. Harrington & Brown, 
‘* proprietors, and will operate the improvement for 
“this county, making his headquarters here at In- 
** dependence.”’ 

From pages 161 and 162, as follows: ‘* The follow- 
ing isa copy of an article in the Bulletin, dated 
Independence, Iowa, June 5, 1866: 


‘SUBTERRANEAN RESERVOIR WELLS.’ 


‘One of those remarkable inventions is exhibited 
in full operation on the west side of the river. Pro- 
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prietors, Messrs. Harrington & Brown. Mr. E. B. 
Heusted, at the Burr House, has the right for this 
county.” 

From pages 162 and 163: ‘‘The following isa 
copy of an article published in the Guardian of In- 
dependence, dated June 13, 1866: 


‘THE WATER STILL COMES.’ 


‘See the advertisement of that wonderful well 
which we insert to-day. . Everybody speaks well of 
the well, and it is sure to go. So well are we as. 
sured of this, that we have already bargained for 
one on our premises, to show our faith by our work. 
Go thou and do likewise. 

‘P. S.—We are just informed that the state of 
Minnesota has been sold out to Chandler & Turner, 
of Independence, for $2,000. The thing is going like 
hot cakes.’ ”’ 

From page 162, the following: ‘‘ The following is 
a copy ofan article published in the Guardian of 
Independence, of the date of June 6, 1866: 


‘WELL, WHAT OF THAT WELL ?’ 


‘It keeps pumping still, and the reservoir seems 
to be inexhaustible. ‘Time only confirms the 
first impression that this new patent tube- 
well is a first-rate affair. It may be a mystery 
to many how such a continuous supply of 
of clear cold water can be sucked out of the earth 
with so little ado. ‘ But the proof of the pudding 
is in the eating, and if any one doubts, just let him 
go to this pump, on the west side, and see for him- 
self. A large reward is offered to any one who will 
pump it dry.”’ 

In answer to D. Q. 30, Harrington produced his 
diary of 1866, showing his whereabouts from May 
19th to June 18th. 

On cross-examination, when asked if the articles 
published in the newspapers of Independence, and 
referred to by him, were printed in the interests of 
his party, he replied: ‘‘ No, sir; they were not pro- 
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cured by our party to be printed; were printed as 
matters of news” (xQ. 11). 


Page 935.—Ira Hazarp, of Erieville, Madison Co., 
N. Y., being produced by complainants, testified 
as follows: 


That on the 9th of April, 1866, he made an ar- 
rangement for his son, [ra Hazard, with Spencer D. 
Richardson, of Syracuse, N. Y., to sell a new and 
improved drill head to be used at the bottom of 
Drive Wells, under Letters Patent No. 51,980, dated 
January 9, 1866, a blank form of deed for which he 
had produced (D. Q. 8). On that day his son went 
to Raymond, lowa; he took with him these drill 
heads bottoms, a brace and pipe cutter (D. Q. 18, 
19, page 936). 

These*drill heads were arranged to be attached to 
the bottom of the pipe by a screw, to constitute the 
extreme end of the pipe and facilitate the process of 
driving if into the ground (D. Q. 22, 23, page 938). 
His son also took one or two pumps with him (D. 
(). 26). Hazard himself left Erieville on the 17th of 
May, 1866; stopped at Syracuse and got some of 
those drill heads (D. Q. 30,31). Bought twelve 
pumps at Chicago; produced a bill of the same 
from Kirk, Goble & Mendsen, 36 South Water 
street, Chicago, the bill being dated May 2Ist, 1866 
(D. Q. 33, 34, 38). Produced the shipping receipt, 
dated May 25th, 1866. On his way to Raymond 
stopped at Galena and Dubuque to purchase some 
gas pipe (a hundred feet) on May 22d, 1866, and 
ordered it shipped to Raymond, Lowa (D. Q. 40, 47, 
51, 52, page 940). He stopped off over night with 
Adelbert Brown at Independence, Iowa, to pay him 
$200 which his father had sent by him ; receipt for 
which he took and produced upon examination, da 
ted May 22d, 1866 (D. Q. 53, 54, 59, 63, page 941). 
With the exception of remaining in Independence 
over night in May, 1859, and passing through again 
on his way home, in May, 1859, he was never there 
again until May 22d, 1866 (D. Q. 70). He went the 


125 


next day to his son’s, Robert S. Hazard, at Ray- 
mond, 14 or 15 miles from Independence, to assist 
in putting down those Drive Wells, employing this 
improved drill-head (D. Q. 80-85 page 942). His 
son had in the meantime put down some of these 
Drive Wells (D. Q. 87). He found that his son had 
put down a well at the house of Elias Parker pre- 
vious to his arrival (D. Q. 88). They had treuble 
with raising sand ; he heard that they remedied the 
trouble by taking up the pipe and putting on a per- 
forated tin strainer or filter, which they got froma 
tinner in Independence (D. Q. 95, 97, 98, page 943). 
He was several times in Independence during his 
visit, and stayed principally with Adelbert Brown 
(D. Q. 101, 107). In one of his visits (he cannot 
give the exact date, but it was in the latter part of 
May, 1866) he saw a Driven Wellin Independence, 
of which Adelbert Brown informed him ; told him 
that there had been one put down the day before ; 
went from Brown's tothe depot, and onhis return 
saw the well (D. Q. 108-117, page 944). There was 
about eighteen inches of pipe above the ground, and 
a pump on top of the pipe, and attached to it’’ (D. 
(). 118, page 945). 

Says it was inch anda quarter gas pipe, and a 
pitcher spout pump screwed on (D. Q. 119, 120), 
Says it was a low piece of ground where the well 
Was; appeared to be moist ; there was grass in the 
immediate vicinity, and it was very green (D. Q. 
123, 124). It wason the south sideof Main street ; 
there were no fences; the lot was open (D. Q. 128, 
129). 

There was a blacksmith shop on the other side of 
the street, nearly opposite (D. Q. 130, page 946). 
Being shown a map he said that Adelbert’s resi- 
dence was southwest of the well, on lot 67 (D. 
(). 137). Adelbert Brown was at the time build- 
ing another residence about two miles west of 
Independence (D. Q. 140, page 947). He was about 
ready to move on the 11th of June, 1866-(D. Q. 
141). He says the blacksmith across the street said 
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to him it was a novelty—that all the ladies came 
and had a drink of the water (D. Q. 145). Says 
they drove pipe first, then introduced a borer and 
bored out the bottom of the well; there was a plug, 
as I understood, in the lower end of this pipe, a 
wooden plug, that was pushed out after driving the 
pipe into the ground; they then introduced the 
borer (D. Q. 146, 151). He saw at the blacksmith 
shop an iron bar, this two-inch pipe, which was 
explained to him as the pipe they used there, the 
borer and some other implements they used, but he 
cannot tell what (D. Q. 152, page 948). There were 
one or two perforated points there and a chain ; the 
blacksmith gave no name as to who these tools be- 
longed to, but said they were used in the construc- 
tion of the well (D. Q. 1538, 154). 

He cannot say that he saw the well after that day 
(D. Q. 155). He describes the tools for boring at 
the bottom of the well similar to the description by 
Kimball, Warne and the Chamberlain Patent (D. Q. 
156). Says he knew at that time a man named 
Delazon Holdridge, that he resided at Independence; 
a lawyer and a salesman ; while in his office he had 
ti conversation in regard to the well; Holdridge 
said if was something new, that they had quite <¢ 
jubilee there at the time of putting it down; said 
that the women went, and all had adrink of the 
water (D. Q. 157-159). He also had a conversation 
with John Loomis, who said it was something new ; 
wanted to know if he thought there was any money 
in it; all the people he talked with claimed it to be 
something new ; they were strangers to him ; don’t 
know their names; the first Driven Well his son 
put down while he was there was for Mr. Butter- 
field, who lived about a quarter of a mile south of 
Raymond, half a mile north of his son’s house; it 
was not far from the 1st of June, 1866 (D. Q. 161, 
162, 165-167, page 949). Butterfield purchased from 
his son the patent right under Letters Patent of 
Wm. W. St. John; on his way home he stopped off 
at Dubuque and purchased pipe for Butterfield ; 
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Elias Parker also bought a right for his son (D. Q. 
168-170, page 950). 

Says he assisted his son and Elias Parker in put- 
ting down a well for Adelbert Brown, on his farm 
at his new house, Brown being present; it was re- 
garded as a novelty by those who saw it (D. Q. 174, 
page 950). He left Raymond for his home in Erie- 
ville on the 11th of June, 1866 ; was about four days 
on the road and arrived home the 15th of June; 
has never been in Independence or the vicinity since 
(D. Q. 180, 181, page 951). 

On cross-examination, being asked if the St. John 
patent point was not what was regarded asa novelty, 
he answered : ‘‘ Those looking at the well would not 
know what the point was.’’ Says Adelbert Brown 
first went West in the Spring of 1865 (xQ. 26). The 
grass around the well on Block 3 had the appear- 
ance of being trampled on, it had not been exca- 
vated (xQ. 64). The blacksmith opposite the well 
referred to it as a new thing and a novelty in that 
vicinity (xQ. 75). He did not understand that any 
reservoir was made and any earth taken up (xQ. 77). 
Adelbert Brown lived in Eaton, N. Y., until 1865 
(R. D. Q. 6, page 958). He did not know of his 
being at Independence as a resident previously (R. 
D. Q. 7). So far as he knows Adelbert Brown re- 
sided continuously at Eaton, from his birth until 
1865 (R. D. Q. 9-11, page 951). Brown is a nephew 
of the witness. 

While he cannot swear positively, he does not 
know of his ever having changed his residence until 
1865 (R. D. Q. 13-16, page 958-9). 


Page 258.—Joun Q. Royce obtained an affidavit 
of C. T. Kimball, Exhibit A; was signed by Kim- 
ball at the time it bears date, May 24, 1879 (D. Q. 
5-7). He read the affidavit full to Kimball, and be- 
lieves Kimball read it himself (D. Q. 8). 


KIMBALL spoke of another well being put upon 
Block 3 at the time of the building of the Presbyter- 
ian church (D. Q. 11). ‘“ The well to which the af- 
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fidavit refers he spoke of as being the first well and 
the well over which there was so much contro- 
versy in this town; said he could not remember 
whether it was in 1862 or ’63. I then asked 
him if he was certain it was after the Fall of 1861 ; 
he said it was, and not later than the Summer of 
°63, but was not positive whether it was °*62 or 
63, and [ so put it in the affidavit here ; he stated 
positively it was after the Fall of 1861 °’ (D. Q. 12). 
Said he never told Kimball he wanted his affidavit 
on the second well in order to confuse the date of 
putting down the first well and help complainants 
in their suits (D. Q. 13, p. 259). He never stated to 
Kimball that he did not care for his affidavit about 
the well in 1861; he stated positively the well was 
not put down in 1861 (D. Q. 14). Their talk and 
affidavit all referred to the first well, and that is the 
name Kimball gave it (D. Q. 15). Don’t think he 
gave any particular year as to when the Presby- 
terian church was being built (D. Q. 16). In con- 
versation Kimball told him the man who: put the 
well down came from New York ; he couldn’t think 
of his name, or had forgotten it, one or the other ; 
that the tube was in pieces, screwed together as 
they went down, and an iron pump screwed on the 
top of it (D. Q. 17). 

On cross-examination, he said he did not know 
that Kimball ever had made an affidavit for the de- 
fendants; why he went to see Kimball was that 
some one called his attention to the fact that Kim- 
ball remembered the well as being there later than 
1861 (xQ. 11, p. 260). Kimball never refused to 
swear to an affidavit that he asked him to; that he 
himself made a mistake in writing the affidavit ; it 
‘was laid aside, on his own motion, and not Kim- 
ball’s ; the mistake was made before it was finished 
(x). 16). 

Kimball did not tell him that he had made an 
affidavit for defendant, nor that the well was put 
clown in 1861, or that @ well was put down in 1861, 
nor did he tell him that he must not allude in the 
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affidavit to the fact that it referred to the first well 
(xQ. 17-19, p. 261). That it was not alluded to in 
the affidavit as the frst well, he presumes was from 
the fact that it was supposed to be the only Driven 
Well there prior to the building of the Presbyterian 
church (xQ. 20). 

Being recalled (p. 1094) and cross-examination 
continued, he said Kimball told him it was either in 
the Summer of *°62 or ’63; that some parties re- 
membered it in 1861, but they must certainly be 
mistaken ; that he was positive i/ was nol in 61, 
and equally positive that it was after ’61, but could 
not tell whether it was °62 or’63; when he was 
asked if he was willing to make an affidavit he said 
he was ; ‘* I think we went down then to Eastman’s 
office and he made the affidavit ;*’ that the first he 
commenced writing was laid aside on account of in- 
formality ; he thinks on account of not being en- 
titled ; did not show one to Mr. Kimball that he 
refused to sign (xQ. 55, 56, p. 1098). The reason of 
the fact not being stated in the affidavit that this 
was the first well, was because no other was ever 
referred to (xQ, 57). 

Kimball did not tell. him that he had already 
made an affidavit as to the well put down in 1861 
(xQ. 65). Says that he clerked for Kimball in 1872 
or *3 (xQ. 66). 


CHARLES Brown (p. 262) went to Independence 
from Wyoming County, N. Y., the last of May or 
tirst of June, 1866, selling the Drive Well; had 
three partners, Harrington, Keeney and Chamber- 
lain (D. Q. 2-6, p. 262). He remained in Independ- 
ence about three weeks; there had been no Drive 
Wells in Independence previously, that he knows 
of ; didn’t see any or hear of any ; had a well driven 
in Independence somewhere from the middle of 
June to the first of July, 1866, as near as he can 
recollect (D. Q. 11, p. 263). He fixes the date by 
a mare having been stolen from John Fargo before 
he went to Indepeadence, and Mr. Fargo found her 
at St. Cloud, Minnesota, and brought her back to 
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Independence while he was there (D. Q. 12). The 
well was made of gas pipe in sections, with per- 
forated holes to let the water into the pipe, with 
steel point on the lower end of said pipe ; the point 
he thinks was eight square, with a shoulder on it, 
so that it would not drive up into the tube; was 
fastened to the pipe with a rivet; this pipe was 
driven with a sledge ; we had it connected with screw 
couplings, in joints from 4 to 6 feet long; used 
from 3 to 5 sections; the location was on the 
west side of the river, about 40 rods from the 
west end the bridge, on the south side of 
Main street; it was then on a vacant lot, nearly 
opposite a blacksmith shop, between the bridge 
and a brick building that was afterward used as a 
hotel ; used a suction cistern pump screwed on to 
the top of the pipe; Chamberlain, Harrington, 
West and H. 8. Cole, of Independence, were pres- 
ent, and many others whom I did not know ; their 
party stopped at the Burr House; Harrington and 
West were all of their party that stopped there 
with him (D. Q. 13-19). The hotel where they 
stopped had a basement, used asa sort of store- 
room ; showed the Drive Well material to H. 8. 
Cole, a man by the name of Brown, don’t remember 
the first name now, to whom he sold some territory, 
and others whose names he doesn’t remember ; the 
material was contained in a wooden box 6 or 8 feet 
long, about 10 inches wide and 12 inches deep; 
while at the hotel, cannot tell where the box was 
placed and keptyD.Q. 20-23, page 264). The people 
of Independence seemed to think they had a good 
thing in this well; the general impression seemed 
to be favorable; parties came and wished us to put 
down wells ; took the names of the parties, and told 
them the parties we sold to would put them down ; 
we gave the names to the parties we did sell to ; the 
well seemed to be regarded as a new way of getting 
water; people generally fell in with that way of 
making a well; those who had no stone thought 
this was a good way of making a well, that they 
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would get no surface water in this way; thinks he 
took the well up about two weeks after it was driven 
(D. Q. 24-26). The well was put down for the pur 
pose of showing to the public that way of getting 
water, so that they could sell territory (D.Q. 27). 
They sold some Iowa territory to a man by the 
name of Houston ; thinks they had sold him Bu- 
chanan County ; also some to a map at Vinton ; his 
partner (Mr. Chamberlain) sold some Lowa territory 
to John Fargo; he himself sold Black Hawk 
County, lowa, to a man whose name he doesn’t re- 
member ; all these sales were made in the Summer of 
1866 (D. Q. 28, page 265). Sold the right of the State 
of Minnesota to parties whose names he doesn’t re- 
member, but might have been Chandler ; sales were 
made in exchange for lands while he was in Inde- 
pendence (D. Q. 29). Houston put down a well in 
« wood shed near and northwest of the brick hotel, 
west of the river; tried to put down a well east of 
the river, near Main street, but failed, having struck 
rock (D. Q. 30). All the parties that he remembers 
being present, whose names he knew, were Cham- 
berlain, Harrington, West, H. 8S. Cole and John 
Fargo (D. Q. 31). 


On cross-examination he said his first visit to Inde- 
pendence was about June, 1866; he was previously 
acquainted with the Burr's, H.S. Cole and John 
Fargo (xQ. 1, 2, page 265). The Burr Brothers 
formerly lived at Castile, Wyoming County, N. Y. 
(xQ. 4). Was not in Independence after 1866, until 
February or March, 1877 (xQ. 25, page 267). The 
blacksmith shop was about 100 feet from the well, a 
little east of north, he thinks, across the street. 
(xQ. 33). 

There was a building right east of the well, about 
100 feet distant ; thinks it was a small dwelling, but 
might have been a workshop (xQ. 34). While in 
Independence he was fully satisfied in his own 
mind that this well was regarded as something en- 
tirely new and highly useful (R. D. Q. 6, page 268). 
Doesn’t remember whether they had the well 
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material in the basement of the hotel or not; the 
patent they were selling was Chamberlain's Im- 
proved Reservoir Well (RxQ. 2, 3, page 269). 


Page 269.—ADELBERT BrRowN has resided in lowa 
since the first Monday in March, 1865 (D. Q. 2). 
There was a well put down on the Presbyterian 
church block in June, 1866 ; couldn't tell who made 
it: it was near the northwest corner of the block, 
opposite Mr. Kays’ shop ; it was known as a Drive 
Well(D. Q. 5). It wasa pipe driven in the ground 
and an iron pump attached ; only saw it as he was 
passing there two or three times a day (D. Q. 6, 7, 
page 270). Mr. Ira Hazard was with him at one time 
when he passed the well; he stopped at Fonda's 
store on the corner, as he (Mr. Hazard) went and 
examined it; thinks it wasin June 1866, three or 
four days after it was put down; he called Mr. 
Hazard’s attention toit, that there had been a Drive 
Well put down there; thinks he said to him that 
wells were being put down by other parties; Mr. 
Hazard and his son were intending to put down wells 
in Buchanan and Black Hawk counties, as. he un- 
derstood them (D. Q. 9-12, page 270). 

Says this well seemed to attract the attention of 
the public as a new kind of well and a novelty 
(D. Q. 15). It was regarded more as a novelty than 
anything else; saw no one carrying water from it 
(D. Q. 16). Didn’t know of a well having been put 
down on that block previous to that ; thinks it was 
the first Driven Well he ever knew or heard of in 
Independence (D. Q. 17, 18, page 271). He assisted 
Robert Hazard in making a well of the kind on the 
premises of Elias Parker ; then punched a hole with 
a bar in the first place ; drove down a gas pipe with 
a steel point on the lower end ; he helped draw the 
pipe out and clear the sand out of it; then put ona 
patent point, placed the pipe back, attached a pump, 
commenced to pump and pipe filled with sand, had 
to take it up again; cleaned it of sand, took off the 
point and had it covered with perforated tin, placed 
it on the pipe, put it down and had no more trouble ; 
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he himself suggested putting on the perforated tin 
(D. Q. 21, 22). Doesn’t know of any other wells 
being put down in Independence about that time by 
Ira Hazard or his son R. 8. Hazard (D. Q. 23, page 
272). The idea of putting on a perforated pipe was 
original with him; Hazard never claimed that he 
had used it before; he (Hazard) thought we could 
get a well if we could stop the sand (D. Q. 24). 
Doesn't remember seeing any earth about the well 
on Block 3 (D. Q. 26). 

On cross-examination (page 272) said he was in 
Independence in March, 1860; was not in the place 
again until he came back in 1865 (xQ. 4-6). Had 
seen Hazard put down two wells before seeing this 
on the Presbyterian church block (xQ. 8,9). One 
was for Elias Parker and one for himself; neither 
of the Hazards had put down any wells at that time 
in Independence to his knowledge; they stopped 
with himself and Elias Parker, sometimes with one 
and sometimes with the other; says Lra Hazard is 
his uncle, his sona cousin (xQ. 12, 13, page 273). He 
heard of their making other wells at Raymond, 
Black Hawk Co., Towa, had heard of this kind of 
well before he saw the Hazard’s make one at Elias 
Parker's, in the Summer of 1865, he thinks; his 
father wrote him they were putting down wells in 
Hamilton, Madison Co., N. Y. (xQ. 17, 18). Says 
the point they used was cast with openings cast in 
it; two or three rows of slots, about 6 inches long, 
one-quarter inch wide, solid at the bottom, with the 
slots above the point; they did not use this point 
until the well was made; they put it on covered 
with perforated tin, to admit the water the last time 
of putting down the pipe (xQ. 29, 30, page 274). Says 
this was the kind of point they used in Elias Parker’s 
well before he suggested to them to cover it with 
perforated tin (xQ. 31). In making the Parker well 
they pulled up and put down the pipe until the hole 
was large enough to admit the pipe running right 
down so they could force it down with their hands 
(R. D. Q.1, page 275). 


Grorak W. Burr (page 275) was connected with 
the White House from July, 1865, to June, 1870 ; 
parties having for sale a patent for making wells 
stopped at the house some time in 1866; they were 
Brown, Chamberlain and Harrington ; thinks they 
had a man with them to do the work, whose name 
he doesn’t remember; thinks they came some time 
in June and remained two or three months (D. Q. 
7-9, page 276). 

Brown’s name was Charles J.; soon after they 
came there they put dewn a well as a sort of 
advertisement, to show what they could do, on a 
block near the Presbyterian church ; doesn’t think 
he saw the well made, but was passing as they 
worked at it; they had pumps, tubing and tools for 
putting down the tubing (D. Q. 10-14). They kept 
these things in the basement or cellar of the hotel 
(D. Q. 1). They had a sort of box or tool box that 
they brought them in; has no recollection about the 
length of it; it was a long sized box (D. Q. 16, 17). 
Was not much acquainted with C. T. Kimball at 
the time; saw him nearly every day quite often at 
that time; saw him most frequently at the office of 
the hotel; doesn’t Know what his occupation was; 
he was around ready for any chance of making 
money ; if any one came along witha job he was 
ready for it; couldn’t say as to that time, but after- 
wards he was called a patent right dealer; was not 
well enough acquainted with him at that time to know 
much about him CD, Q. 18-22, page 277). These men 
did not make a well in the cellar of the hotel ; they 
had some talk about it, don’t remember the conver- 
sation; saw Thomas Sherwood while the men were 
there; thinks he was in the livery stable business at 
that time, but would not be positive (D. Q. 24-26, 
p. 277). Atthe time he was passing, when the well 
was being made, there was a crowd there, but 
couldn’t name any of the individuals (D. Q. 27, 28). 
Had not seen or heard of a similar well being put 
down in Independence previously ; says if they 
got one to work all right, they would consider it 
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a nice thing; it was considered a novelty (D. Q. 29- 
31). 

On cross-examination (p. 278) is not sure whether 
he (Burr) and Lowe (his partner) commenced keep- 
ing the hotel in the Spring of 1864 or °65; thinks 
Sherwood kept it before they came; the reason he 
thinks so was that his father bought the hotel of 
Sherwood, and thinks Sherwood was keeping it 
when he bought it; he was never in Independence 
when Sherwood kept the hotel, and all he knows 
about his keeping it is what he has been told (xQ. 
1-5). When Brown, Chamberlain and Harrington 
were stopping there, Thos. Sherwood was there fre- 
quently, he thinks nearly every day back and forth 
(xQ. 7,8). Can’t say. whether he boarded there or 
not in 1866; thinks he kept a house in town, but 
got his meals there occasionally (xQ. 9, 10). It is 
his impression that he lived on the same block on 
which the hotel is situated, in the house north of the 
barn (xQ. 15, 16). Was notacquainted with Brown, 
Chamberlain and Harrington when they were there ; 
had seen Mr. Harrington before at Castile, Wyo- 
ming Co., N. Y., in the Summer of 1862, but reither 
of the others (xQ. 20-23, p. 279). 

The parties did not seem to be private about their 
business, or afraid to let folks know they had Drive 
Wells to sell; they were selling territory, he be 
lieves ; thinks they all stopped at the hotel, and did 
not go away al the same time (xQ. 25, 26). He saw 
the material in the basement ; don’t Know how long 
after they came; nor how long it was after they 
came before they made the well; it was not over a 
week or two at the outside, and might have been 
within a day or two (xQ. 41-438, p. 280). Don’t re- 
member that he had ever seen or heard of these wells 
before Brown & Co. came to the hotel in 1866 (xQ. 
56, p. 281). 


Tuomas H. Tyson (p. 281) testified for defendant 
ina Driven Well suit April 26, 1880; doesn’t know 
what case it was in; in that case he answered that 
he didn’t Know anything about the parties who put 
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down the well any more than what he saw of them 
when they were putting the well down; that they 
represented themselves as from Buffalo, N.Y. ; that 
there were two of them; that he described one asa 
tall man, middle aged, dark complexion, rather 
large; the other small or medinm sized ; the men 
were strangers in Independence ; that he was present 
during the time they were putting down the well, 
helping to put it down; saw but one person that 
he could name, and that was John Fargo; he now 
lives close to Buffalo, N. Y.; he was engaged in 
farming the last time he heard of him. Says he 
also testified the well was put down, as he thought, 
asa sort of an advertisement. Being asked who 
procured him to assist in making the well, he an- 
swered he was not procured by any one; he was 
helping for the novelty of the thing; that it was 
then regarded asa novelty. Says in that examination 
he testified to two wells, but that these questions and 
answers referred to the first one ; that he did not see 
the men who put down the second well ; his recol- 
lection is there were two men with the first well. 
Being asked on _ cross-examination (page 291) 
whether he was sure that John Fargo was present, 
answered ‘* Z/is impression was thal he was”’ (xQ. 
16, p. 284). When asked if he recollected whether 
his answers on his previous examination were read 
by counsel for complainants precisely as he gave 
them, answered: ‘‘In the main I did** (xQ. 21, p. 
284). J. R. Kays (p. 284) first came to Independ- 
ence in September, 1865; moved there 24th of Oc- 
tober, 1865; resided there till March Ist, 1868 ; for 
about two months resided at the end of Main 
street; balance of the time on lot 5; also 19 feet 
of lot 6, Block 22, Stoughton and MecClure’s see- 
ond addition to the city of Independence; says 
while he resided on block 22, he was engaged in the 
blacksmith business in a shop on the southwest 
corner of lot 5; he owned it; when he bought it 
there was an old house on the lot, about 16x22, one 
story high, consisting of two rooms and a lean-to on 
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the north side ; it was occupied as a dwelling ; the 
house when he bought it was on the extreme south- 
west corner of dof 5; December 12, 1865, he bought 
the man out who was living in the house and turned 
it into a blacksmith shop in just 26 days (D. Q. 3-13); 
he Knew of a well being made on the northwest 
corner of the lot directly south of his shop, opposite ; 
it was made by driving a tube into the ground ; 
after if was driven into the ground there was a 
pump attached to it; says there were two parties 
who made the well; and is not positive but that 
there were three; heard no claim made by them as 
to their residence ; cannot tell whether it was the 
first or second Summer after he occupied this build- 
ing asa blacksmith shop; he stored their tool box 
for them in this shop and did some little repairing ; 
the box was 6 or 7 feet long, about 22 inches 
wide; thinks it was wider than it was high; 
it contained tongs, chains, bars and springs (D. Q. 
14-22); there were no Driven Wells in use at Inde- 
pendence at that time, to his knowledge ; it seemed 
to attract considerable attention ; was a novelty to 
him, and was regarded by the public as a good 
thing, from hearing the expression of the people 
(D. Q. 28, 29); he had never before seen or heard of 
a Driven Well ; some parties came and took this up 
and took it away; James Cole told him that the 
parties stopped at the Burr House (D. Q. 32, page 
287): at the time the well was made there was a circus 
or menagerie, cannot say which, on the ground where 
the public school building now stands, west of the 
Empire House; his memory is that there were a 
ereat many people used the well that day; thinks 
there was plenty of water (D. Q. 35); says they 
used a driving head and a sledge to drive the pipe ; 
knew of another Driven Well being put down near 
the Presbyterian church in the Summer of 1868, east 
of the well he has described, perhaps 100 feet ; that 
is all the wells he knew of being on that block (D. 


Q. 36, 37). 
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On cross-examination (page 288) had never heard 
ofa Driven Well until he came to lowa(xQ. 4). The 
parties when there sold territory to a young man 
named Heuston (xQ. 27, page 289). He remembers two 
parties in connection with the Driven Well, perhaps 
three; he did not use the well himself further than 
to go and get a drink, as he had a good well on his 
own premises (xQ. 31, 33). They drove %0 feet ; 
had a cast iron pump about 3 feet from the ground 
(xQ. 35, 38, page 290). There were no buildings on the 
lot where the pump was; there was a building on 
the third or fourth lot from the northwest corner 
where the pump stood; it was a dwelling house, 
Mr. Goodwin lived in it; to the best of his knowl- 
edge he lives there now (xQ. 45-48). The house is 
about 50 feet from the well, he should think, per- 
haps more; is sure that the house that he made intoa 
shop was nota log house, the siding of bass wood 
and the floor oak (xQ. 49, 51, 52). If there had been 
a Driven Well put down on the same lot in 1861 he 
would not have known it (xQ. 54). 

On redirect examination (page 306) says if there 
had been it seems as though he would have heard 
of it (R. D. Q. 1). 

On recross examination (page 291) had a brother- 
in-law that might have told him; Dr. Warne might 
have told him, if anybody, or George Mann, his 
brother-in-law (RxQ. 1, 2). 


THomMASs J. BurR (page 292) came to Independence 
in June, 1865 ; was boarding at the National or Burr 
House ; his son and son-in-law kept it; he got four 
different deeds of the property ; Thomas Sherwood 
kept it at the time he took possession ; has forgotten 
what it was then called; during the time he was 
there remembers persons stopping there who were 
dealing in a new kind of a patent well ; there were 
three parties, Brown, Harrington and Chamber- 
lain; they were from Wyoming Co., N. Y.; two of 
them were; it was what they called a Drive 
Well (D. Q. 2-7). They had with them a wooden 
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box in the basement; he saw a wooden box, sup- 
posed it belonged to them; would not be certain 
that it did; saw some tools, tongs, springs and other 
tools; did not look particularly; they were tools used 
for driving a well; box was some eight or ten feet 
long, two feet deep and a foot and half wide ; recol- 
lects Mr. C. T. Kimball boarding there; don’t know 
particularly whether he was concerned with them 
in the business or not ; doesn’t recollect so particu- 
larly about Kimball as about Brown and Harring- 
ton (D.Q. 8-10). Recollects there was some talk 
about putting a well in the basemeni of the hotel, 
but doesn’t Know as any attempt was made to do 
so (D).Q. 11). Suppose 8. Brown and Chamberlain 
kept their tubing in this box, merely supposes : 
is all he Knows about that; his impression is it was 
in 1866; has not looked at any dates; was ac- 
quainted with John Fargo; he was frequently at 
the same hotel and saw him in conversation with 
Brown and Chamberlain (D.Q. 12-15). 

On cross-examination (p. 293), recollects Mr. Kim 
ball boarding there, but doesn’t recollect his given 
name; he was a tallish, slim man of sandy com- 
plexion, rather on the red head order, and some- 
thing ailed one eye ; that is the impression I had of 
him ; believe his wife was with him; thinks they 
both boarded at the Burr House while Brown, Har- 
rington and Chamberlain were there; does not 
recollect how long they boarded there ; his son, 
George Washington Burr, was living at Independ- 
ence in 1866, while Brown, Harrington and Chamber- 
lain were there; thinks he was running a’bus and 
attending to the barn and passengers in connection 
with the Burr House at the time Brown & Co. were 
there with this well (xQ. 13-18). 


Ww. H. Jostyn (p. 294) first heard of a Driven 
Well at Independence in the Summer of 1866; a 
party was there from New York to sell the right to 
what they called a Reservoir Well, constructed by 
driving an iron of sufficient depth to reach water, 
and then by some appliance inserted in the pipe, 
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and sunk in the pipe to the depth of the water, the 
soil was stirred up and removed, leaving a reservoir 
for the water, and a pump attached to the pipe 
completed the well; it was located on and near the 
line of the street on the west side of the river, near 
the northeast corner of the block Woodward after- 
wards owned, now owned by Z. Stout ; his recollec- 
tion is it was in the street east of that block ; the 
nearest building was across Main street north ; 
thinks it was a dwelling; don’t know who occupied 
it; he then resided onthe east side of the river; 
had lived in that immediate locality about six years 
(D.Q. 3-7, p. 295). Previous to that lived nearly 
opposite where the Presbyterran church now stands, 
alittle further west than that, he should judge: 
lived there perhaps two years (D.Q. 8,9). At the 
time this well was put down. Has no recollection 
of hearing of any other Driven Well having been 
put down on that locality at any time previous; 
where he boarded was, perhaps, 20 rods from the 
northeast corner of the block where the Presby- 
terian church now stands (D.Q. 11). These persons 
boarded at the Merchants’ Hotel, kept by Barr, of 
the Burr Brothers; seems to him it was Burr 
Brothers ; the well was regarded as a new thing, or 
a novelty at that time (D.Q. 12, 13). 

On cross-examination (p. 296), says he was mar- 
ried in 1859; resided on the west side of the river 
for about two years; the first house he lived in was 
a one-story brick on Lot 6, Block 22; lived there 
six months, then moved into a story-and-a-half 
frame house east; either on the same or on the Jot 
adjoining on the east; thinks he lived there one 
year, maybe more ; the second house was on Lot 7 
of same block (xQ. 6). A man by the name of 
Trexler lived west of him, thinks his initial was J: 
was married in December, 1859 (xQ. 12). He hardly 
thinks it possible thata Driven Well could have 
been put down in 1861 near the northeast corner of 
Stout's block and he not know it (xQ. 29, p. 297). 
Was in a store where such things would be very 
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apt to be talked of; was in P. C. Wilcox’s store, 
the principal one in the place (xQ. 31, 32). 


J. M. CHANDLER (p. 304) first moved to In- 
dependence, he thinks, in 1856, and has lived 
there ever since (D. Q. 2, 3). First saw a Driven 
Well in (866 in Independence put down near 
the northwest corner of the block where the 
Presbyterian church stands; he says near the 
corner, for it might have been in the street, 
but he thinks not, thinks it was on the northwest 
lot in that block (D. Q. 4). Cannot state the month 
exactly ; thinks it was Mayor June; the pipe was 
driven; an inch and a half gas-pipe, with serew 
couplings, driven down into the ground with a maul 
and sledge till they came to water, about 22 feet, or 
may have been 20; cannot recollect whether the 
measurement was from the top of the ground or 
from the pump, which stood about a foot and a half 
or two feet from the ground; the gas-pipe had a 
steel point (it was termed to be) at the bottom, 
driven into the ground, eight square ; there were 
three rows of holes about three-eighths of an inch 
in diameter, each hole ; the first pipe driven had no 
holes except where the pin was put through to hold 
the point; the point did not fill the hole closely, 
but allowed water to come in so they could test the 
depth of water in the pipe; after they had tested 
and found sufficient water in the pipe, they raised 
the pipe that was driven, took it out, took out the 
point, put in a wooden point without a fastening, 
made of pine; put down the pipe again; took a 
rod inside into the pipe, drove out the wooden point, 
and inserted a steel apparatus, or spring clamps, 
attached to a rod with a handle on the top end, 
similar to an auger; pushed those springs into the 
bottom of the pipe, into the gravel, turned it back 
and forth in the gravel, to stirup the sand at the 
bottom, claiming to make a reservoir ; then the rod 
with the spring was taken out, a large pump put on, 
and the loose sand they had stirred up was pumped 
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out; then this pipe taken out and a perforated pipe 
with a wooden plug in the end of it inserted; a 
pump placed on that, which completed the well ; 
there was some sort of a brass wire screwed on the 
inside of the pipe, in the last pipe put down; the 
pump was an open-top cistern pump, cast iron (D. 
Q. 5, 7, p. 305). He thinks near this well there was 
a blacksmith shop, north, across the street, and 
thinks there was a low one-story wooden building 
east of the well; on the next lot, south of it and in 
plain sight; southwest from there 8. 8S. Allen’s 
house ; there was a dwelling across the street from 
the well east of the blacksmith shop, northeast 
from the well; thinks Mr. Kays lived there; Mr. 
Stephenson lived one block north across the street ; 
he lived on the same block with Stephenson ; no 
other buildings on the same block (D. Q. 8, p. 306). 
Charles Brown and another party, he thinks it was 
Chamberlain, put the well down; he was not ac- 
quainted with him at the time; would remember 
Mr. Brown to-day but don’t remember the other 
one (D. Q. 13). 

Brown and Chamberlain stopped, he thinks, at 
Burr s Hotel, which was first known as the ‘‘ White 
House,’ ‘**Burr’s,’’ ‘* National,’’ ‘“ Merchants’,’’ 
possibly other names (D. Q. 15, 16). 

Saw both Brown and Chamberlain at the hotel ; 
knew C. T. Kimball: Brown and Chamberlain kept 
their tools and material, he thinks, in the cellar or 
basement of the hotel; is not quite clear about it, 
but thinks it was in a long box; was acquainted 
with John Fargo and Thomas Sherwood at that time; 
he remembers J. B. Turner being present at the 
making of the well; thinks he saw Thomas Tyson 
there and Fargo, but would not say for certain ; 
presumes Kimball was there, bat don't Know it D, 
Q. 17 -W)  THad no Knowledge of any other Driven 
Well belay praat diawn on that bleek, or In the city 
of Ludependence previous to that Hime; says that 
was the first one he ever saw; Knew of such things 
by reading; the well he saw put down In 1866 called 
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quite a crowd about there where they were driving 
it, and after it was driven they were pumping con- 
tinuously, seemed to be all that day ; saw the well 
there fora couple of weeks, how much longer he 
don’t know; heard people express themselves as it 
being the first they had seen, but could not give 
names (D. Q. 29-31, p. 307). 

He purchased of Brown and Chamberlain their 
patent on the well for the State of Minnesota ; the 
deed was made out to himself and J. B. Turner (D. 
(J. 32, 33). tis possible the well might have been 
put down in 1861; he was away a portion of the 
vear—out of the State even; but if it bad created 
as much excitement and attracted as much atten- 
tion asthe one he described he thinks it quite likely 
he should have heard of it (D. Q. 35-36). 

Yankee Robinson’s circus and menagerie exhibited 
in Independence in 1866; when he went away in 
the Spring of °61 thinks he returned in July ; if it 
was in July it was in the early part or latter part of 
June ; was not away that season again for any 
length of time until near the next New Year’s (D. Q. 
42, 43, page 30”). Wasquite often on the west side 
of the river, would probably average once a day ; 
probably one-third of the time whilst he was on 
the west side of the river he passed the northwest 
corner of Block 3; if there had been a Driven Well 
there then in plain sight he thinks he could not have 
helped noticing it (D. Q. 44-46). 

On cross-examination (page 310) hesays they used 
utube to drive into the ground the first thing, so 
arranged that water could come into it when they 
rernched water in the ground (xQ. 9, 10). The 
point was made with what they deemed to be steel 

with a shoulder fitted to the end of the pipe; this 
projection passed up into the pipe about three 
inches, with a hole made through the shoulder o 
tenon, with corresponding hole in pipe, fastened 
with a pin going through pipe and steel point; 
there might have been two other holes ; thinks there 
was; Knows the shoulder and pin did not At so 
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ticht but what water could get in and did get in, for 

he knows they tested it in driving; when they got 

to the water, thinks they took this whole thing out 
| of the ground and put back same pipe they drove ; 
| thinks there was no change made except in putting 
| in a point made of pine; they put tongs on the 
pipe, 2 man stood on the tongs, they turned the 
tongs, they put it down a portion of the way—in 
that way, and drove the balance, that is his recollec- 
tion ; in the last tube the point was merely a wooden 
plug; thinks three rows of about three-eighths of 
aninch drilled holes for about eighteen inches up 


; the pipe from the bottom, with a wire screen on the 
' inside of the pipe. Thinks they used coiled wire 
| : inside of that wire screen ; is not positive; saw the 
5 well there for about two weeks; he left about two 


weeks after it was driven; doesn’t remember seeing 
it after he returned from Minnesota (xQ. 9-24, page 
311). Doesn’t remember the name of the patent; 
the deed was destroyed by fire; purchased the ter- 
ritory of Brown & Chamberlain ; Brown now lives 
in St. Paul, Minnesota (xQ. 27, 28). Can’t say 
where he read about Driven Wells; might have 
been in the Scientific American ; he read it often 
at that time (xQ. 534, page 313). 

Thinks he saw C. T. Kimball at the making of 
the well, but will not say positive (xQ. 54). Knew 
T. H. Tyson in 1866; thinks he saw him at the well 
(xQ. 67). 


JOHN WILEy (page 315) during the years 1860, ’61 
and ’62 says he boarded at the Montour House in 
Independence, on the east side of the river; the 
first Driven Well he saw was by the Presbyterian 
chureh ; it was about two anda half rods west of 
the church, in the year 1868 ; it excited curiosity 
with him; couldnt speak for others, only a few 
that expressed themselves ; three or four; perhaps 
more ; was told it was one of Hovey’s patent Drive 
| Wells; he knows that from a statement made to 
| him a week or two ago (D. Q. 3, 5, 8-10, 12). Didn’t 
see a well in that locality during the years 1859 and 
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‘60 or *61; never heard of it; didn't see it; Kay's 
blacksmith shop was qn the block opposite where 
this well of 1868 was located ; what makes him cer- 
tain of the date in regard to the church well was 
that he looked up the date when he paid up the 
subscription toward building the church (D. Q. 16, 
17, 21, page 316). 

On cross-examination (page 317) his impression is 
that it was stated that this was one of Hovey’s pat- 
ent wells; never heard of anything else, except 
Hovey’s patent, until within the last year or two, 
since this case commenced ; don’t Know what their 
patent covers ; have heard that one of the Hovey’s 
has a patent, which brought up this trouble here 
(xQ. 8, 9, page 318). 


L. W. GoEN (page 318) is editor of the 7ndependent 
Conservative, successor to the /ndependence Civil- 
fan, and custodian of the files (D. Q. 1, 3, 5). Has 
produced such copies as he could find of the 
issues of April, May, June and July, 1861, and 
some months of 1866. They were the dates of May 
14th and 28th, and of June 4th, llth, 18th, 25th; 
Julv 16th, 23d, 30th and August 6th in 1861; 
June 25th, June 22d, July 24th and July 27th, 
1866. Other files were at Lake and Harmon's 
office, one of the office boys having loaned 
them. and Mr. Harmon refused to let him have them 
(D. Q. 7, 8, 9,12, page 319). Asked to examine the 
copies he had produced, he said ; from a cursory 
examination he believes there is in them no refer- 
ence to any Driven or Tube Well. 


A. R. West (page 320) has examined files of the 
Civilian, and in issues of February 7th, 14th ; March 
7th, 14th, 28th ; April 4th, 11th, 18th, 25th; July 
2d, 9th, 16th, 23d, 30th ; August 6thand 13th, 1861, 
and says there is nothing in any of said numbers 
that alludes toa Driven Well or putting down a well 
in Independence in any manner (D. Q. 2, 3,4). Has 
made by himself and by agents employed for the 
purpose, search to find files of any paper published 
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in Independence in 1866 covering the months of 
April, May, June and July, but could find none 
(D. Q. 5). Found numbers of the Guardian for 
1861 ; examined particularly numbers of March 5th, 
12th, 19th, 26th; April 2d, 9th, 16th, 23d, 30th; 
May 7th, 14th, 21st, 28th; June 4th, 11th, 18th, 
25th; July 2d, 9th, 16th, 23d, 30th, 1861, and there 
is not in any of the numbers referred to any article, 
notice or advertisement ofa Drive or Tube Well or 
the putting down of such a well in Independence, 
Iowa. Has made diligent search and could find no 
files of either the Guardian or Bulletin for 1866. 


JED LAKE(page 822) is counsel for defendants. Says 
in the year 1861 there was published in Independ- 
ence, Iowa, a newspaper called the Jndependence 
Civilian and one called the Buchanan County 
Guardian ; in 1866 the dndependence Conservative, 
the Buchanan County Guardian and the Bulletin 
cD. q). 3), Has examined files of the Curilian, such 
copies as he could readily find, published in 1861 ; 
has never been able to find a complete file ; examined 
such papers as he found to see if there was any men- 
tion made in them of any well made by driving an 
iron or tube into the ground andattaching a pumpat 
tne top, and found nothing in relation to sucha 
well; the numbers he examined bore date April, 
May, June and July, and, he thinks, one or two in 
August, but as he recollects there were not the full 
numbers of either month (D. Q. 4, 6). 

Examined some numbers of the /nudependence 
Conservative printed in the sammer months of 1866, 
and found no mention of that kind in any of them ; 
there were some papers published in March, some 
in April, some in May, some in June and some, he 
thinks, in July, 1866, but the files, as he recollects, 
were not complete of either month (D. Q. 7, 8, page 
323). Has examined files of the Guardian and the 
Bulletin, covering a portion of the years 1860, 1861 
and 1862, and found no reference in any of the pa- 
pers to a tube or Driven Well; numbers of the Bad- 
letin that he examined covered a portion of the year 
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1866 ; and found no reference in them toa tube or 
Driven Well, but did find an advertisement of a 
Reservoir Well (D. Q. 10, 11, page 323). The numbers 
he examined were March, April, May, June and 
July ; the advertisement he thinks was in one dated 
in June, 1866 (D. Q. 12, 13). His recollection is that 
the paper said it was ‘‘ one of those celebrated reser- 
voir wells, Chamberlain’s patent, and that a man by 
the name of Husted or Houston had the right for 
Buchanan County, and would furnish wells to 
any one wanting them ; thinks he found the paper 
in the Conservative office; don’t know where it is 
now (D. Q. 14,15). He made considerable search 
for the copies of the three papers, Conservative, Bid- 
letin and Guardian, published in May, June, July 
and August, 1866, but in neither of them found any 
notice or mention of a Driven or Tube Well, and 
in but one number of the Bu//efin did he find any 
notice ofa Reservoir Well (D. Q. 16, page 324). 

On cross-examination (page 325) says he was ae- 
quainted with the editors and proprietors of the 
Civilian, Conservative and Bulletin, during the 
years 1861 to 1866; it was the custom of each of the 
editors of those papers to notice such articles in 
their papers provided the parties having them in 
charge paid the editors for so doing, otherwise they 
did not notice them (xG. 5, 7). Doesn't remember 
of seeing or hearing of a Reservoir Well in 1866 ; 
says he saw an iron tube sticking out of the ground 
about 18 inches, on top of which was an iron 
pump, on the northwest corner of Block 3, the last 
part of April or fore part of May, 1861 ; it remained 
there until the latter part of July, 1861 (xQ. 10, 11, 
page 325). 


Kimball says the well he saw driven had an iron 
point (xQ. 52, 53). 

West, who drove the 1866 well, says it had aniren 
point. 

McEwen and Trexler say that the 61 well had a 
wooden plug, which Tyson says they drove out ; 
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and Trexler says they tied the point in; while Dr. 
Warne says the 1866 well had a wooden plug. 
These contradictions, after a lapse of so many 
years, are reconcilable only on the assumption of an 
error in dates and by the statement of Kimball that 
the man who made the well, and showed him the 
apparatus for making the reservoir, told him that 
the ribs of the machine were steel Knives, and when 
below the pipe could be opened and turned around 
and cut out a reservoir as large as a barrel, and this 
dirt could be pumped out by a sand pump; that in 
sandy or gravelly soil he could make a well without 
cutting out the earth, that the gravel and sand 
were a sufficient reservoir. ‘‘ We tried it where I 
described and succeeded in making the well ; it was 
a success.”’ (See Kimball’s Affidavit of Dec. 30th, 
1878, made for defense, page 1,944.) The well made 
by West, for Chamberlain, Brown and Harrington, 
in 1866, did not have a reservoir cut out at the bot- 
tom, because the sand and gravel there were a suf- 
ficient reservoir; and Dr. Warne is evidently in 
error as to a wooden plug being wsed, although cor- 
rect as to its having been a part of the patented pro- 
cess. The testimony of McEwen and Trexler about 
the wooden plug, with the exception of the date 
which they miss state, is explainable upon the same 
theory ; and McEwen’s statement that he thinks the 
Ross House was then on Block 3,and Aays’s black- 
smith shop across Main street, and that one of the 
parties was called Charley, all goes to prove that he 
was wrong in his date, and that the well he saw 
was in 1866. The main radical difference discovered 
is between Kimball's statement, that he saw but one 


man at the hotel connected with the well, while there 


were at least three parties connected with the 1866 
well; but as all the other witnesses, who testify of 
an 1861 well, say there were two or more strangers 
interested in it, the statement of Kimball's is evi- 
dently incorrect, and reference to his contradictions 
of himself render it not at all incredible that it is. 
The frequent presence of Kimball and Sherwood at 
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the hotel during 1866, Kimball for a time boarding 
there during that year, as testified to by himself 
and Thomas J. Burr, also strengthens the probabil- 
ity of his unconsciously making an error in the date. 
The testimony of the Burr's that the parties in 1866 
also kept their tools, tongs, springs and materials in 
«i box in the basement of the hotel, and their testi- 
mony in regard to talk abont putting a well in the 
basement of the hotel at that time agrees with Kim- 
ball’s statement, except as to date. 

We have so far endeavored to harmonize the evi- 
dence of the witnesses, and show, by attendant cir- 
cumstances testified of in regard to wells claimed to 
have been made at two different dates, proof that 
there was but ove well of the kind made on Block 
3, and we have thoroughly proved ¢hat well to have 
been madein the Spring of 1866; in addition to this 
we have proved by John M. Fargo and Frank 
Fargo, who resided within 30 or 40 rods of where 
the well was made, without any intervening build- 
ings or fences to obstruct the sight, and near the 
sight of which, during the year 1861, they both 
passed daily and several times a day, and both say 
no such well was there in existence, nor could it 
have been without their knowledge, one of them 
qualifying by saying: “ Unless it was put down in 
the night and pulled up before morning ”’ ; and when 
to this we add the testimony of the witnesses that 
the well of 1866 was a matter of novelty and created 
great curiosity among the inhabitants of Independ- 
ence, and as John West says, people came from 20 
miles in the country to visit itand numbers of people 
came there to test the well, all deeming it an extra- 
ordinary invention ; and then, as would naturally 
follow, we find the newspapers of Independence 
making repeated mention of the well, calling the at- 
tention of the people to it repeatedly, sounding its 
praises as a curiosity and useful novelty ; and that 
too, as Harrington has testified, without the pro- 
curement or at the request of any of his party, who 
owned and put down the well. It was sucha nov- 
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elty and curiosity as compelled a notice from the 
newspapers as a matter of current news, which no 
enterprising editor would for a moment overlook ; 
and this, notwithstanding the statement of defend- 
ant’s counsel, Jed Lake, and of a former editor of an 
Independence newspaper that the editors of those 
papers would not notice any new invention of value 
to the public unless paid for it, by which testimony 
it was endeavored to account for the non-appear- 
ance of any article or single word of notice in either 
of the papers published at Independence in the 
Spring of 1861 of any such well having been then 
therein existence. If the parties had in 1861 come all 
the way from New York to exhibit and sell such an 
invention, or the wells made under it, and had been 
at the trouble and expense of putting down such a 
well and allowing it to remain for weeks as an ad- 
vertisement, had not thereby secured voluntary 
notices in the newspapers, does any sane man be- 
lieve that they would not have added to their ex- 
penditures the trifling amount necessary to have 
called the attention of the public thereto by: an ad- 
vertisement, a payment to those grasping editors, if 
such they were, as would have induced a favorable 
notice of the invention which they had taken so 
much pains to introduce to the public, whether for 
the purposes of gain, fame or philanthropy? the 
omission of all mention of such a well in 186), when, 
as all defendant’s witnesses claim, it was a matter 
of great curiosity, and as all our witnesses say, they 
heard no claim, statement or suggestion of any simi- 
lar well ever having been put down in Independence 
from any of its inhabitants, this, together with the 
fact that the claimed 1861 well was not mentioned 
in the newspapers, while that of 1866 is shown to 
have been voluntarily and extensively noticed, and 
the testimony shows to have been considered a great 
curiosity, is in itself sufficient to show that no such 
well did there exist in 1861, but that the well put 
down by Brown, Harrington & Chamberlain, in the 
Spring of 1866, was the first Driven Tube Well ever 
known there. 
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It was, perhaps, unnecessary to treat this claimed 
Independence well at such length, particularly after 
the decision of Judge Blatchford in the Cross case, 
in which he uses the following language : 


‘* As to the Driven Well alleged to have been 
‘* put down at Independence, in April or May, 
‘** 1861, it is quite clear that the witnesses who 
‘* testify to that date are mistaken, and that 
‘* the well in question was put down in May, 
‘** 1806. The evidence to that effect is very 
‘* complete and detailed and minute.” 


But because of the desperate effort of defendant’s 
counsel, by the production of fifty or sixty addi- 
tional witnesses, to bolster up the date, by testifying, 
with more or less distinctness, to having seen in ex- 
istence on the northwest corner of Block 3, in 1861, 
a well of some kind, we have considered it proper to 
thoroughly refute the testimony, and to show its 
absolute inconsistency. 


Norr.—Attention is called to the testimony of 
Adelbert Brown, (page 271, D. Q. 21, 24; xQ. 19, 
23, 29, 31) and to the testimony of lra Hazard 
(page 943, D. Q. 97), from which testimony it will 
be seen that Hovey’s patented invention of put- 
ting down a pipe with coarse openings and pumping 
out the sand, and afterwards inserting a pipe hav- 
ing a point with finer openings, was made and used 
considerably antecedent to his claimed invention, 
and in the same manner in which he claims to use 
it, while Col. Green accomplished the same purpose 
of removing fine sand from among the coarser par- 
ticles by the use of one screen only, which removed 
whatever sand in the immediate vicinity was fine 
enough to pass through the openings. Both these 
systems accomplish the result that Hovey’s patent 
aims at, and the one in precisely the same manner 
that Ae adopts. 

The rute of law is that to void a patent the _evi- 
dence of prior use must be such as to establish the 
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fact beyond all reasonable doubt. We have not 
only shown that it is not only dowdfful that such a 
well was made in Independence in 1861, but have 
shown facts which render it morally impossible that 
such should have been the case. 

As to the Independence well, the appellants are 
safe under either of two positions. First—If the 
alleged well at Independence was made as claimed 
by defendant, in 1861, it was as most of their wit- 
nesses say, a temporary and soon abandoned ‘‘ex- 
periment,”’ and it must therefore be regarded as 
within the category of the lost arts, or as an aban- 
doned and fruitless experiment of noavail against a 
subsequent inventor, who, in good faith, without 
knowledge of such experiment, had obtained a pat- 
ent. Second—It undoubtedly was not made until 
1866; the Court must hold that this defense has 
wholly failed. 


V.—The Warsaw Weil. 


The alleged Warsaw well, claimed to have 
been made by Timothy Buxton, at Warsaw, 
New York, in 1859, is not referred to in the 
opinions of the Court below, nor is it referred 
to in the brief of Mr. Lake, which was prepared 
for filing in this case at the last term; in this 
case, defendants examined four witnesses concern- 
ing this alleged will to wit: Timothy H. Buxton, 
Chancey C. Buxton, Hiram E. Adams, and Jabez 
E. Warren ; their testimony is found in Vol. IIL. of 
the record, pages 1113 to 1258; these same wit- 
nesses, and also four others, were examined con- 
cerning this alleged well in the case of Green ». 
' French, and their testimony was commented upon, 
and analyzed at length, and overruled by Judge 
Nixon in that case; this well is correctly described 
as a Driven Well, and belongs to the second class, 
which we have characterized as misplaced as to 
date. 
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Trimotuy H. Buxton, the principal witness, says, 
that it was made in 1858, but fails to give any cir- 
cumstances, or written memorandum, to fix the 
date, except that he says that Hurd’s planing 
mill was destroyed by fire, in the Fall of 1858; it 
is conceded that the fire was a notable public event, 
and occurred at the time stated; Mr. Buxton testi- 
fies that at that fire he remembers he was present, 
and that this driven well was used, until pumped 
dry, to supply water for the purpose of extinguish- 
ing that fire; and Adams testified to the same 
effect. Mr. Buzton testifies also that some time 
after that date, John West made another driven well 
for him on the same premises, but his memory is too 
poor for him to swear positively to any one year 
in which West put down that subsequent well. Wr. 
Buxton also admits, that the Hurd Mill, which was 
rebuilt after the first fire, was again burned down at 
a later period. He says he had no interest in it, and 
‘cannot tell when the second fire was, although he 
was present at it. Buazton is very positive as to the 
mode of construction, but very weak on the dates. 
He says he hired Wesé to put down another well, 
but is unable to state on what date the well was 
putdown by West. Buaton says, that when he and 
Adams had their firsé talk about their testimony, 
there were some things which he did not remember 
as Adams did. That Adams said it was 1858, but 
that he, Buxton, thought it was later than L858. He 
is unable to tell when his new shop was built, but 
thinks it was somewhere between 1860 and 1864. 
Mr. Buxton also says that he was present when 
John West put down the second Driven Well for 
him. To show the untrustworthy character of his 
memory, he said that he had some machinery run 
by power in his shop, ** very soon after we went on 
Main street." And he afterwards corrected that 
answer, and says that be meant to say ‘‘ 10 07 12 
years after instead of very soon.’ At page 1170, 
Vol. Il, of the Record, occurs the following: ‘* Be- 
fore signing his deposition the witness desires to 
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make the following correction, in answer to question 
20, ** ten or twelve years” instead of ‘‘ very soon.”’ 
‘‘In answer to question 22, A new engine was put 
in in 1858, and we had it repaired in 1864”’ ; this 
latter answer is in correction of his answer to ques- 
tions 21 and 22, in which he said, I think we put in 
a new engine; ‘“‘Il am not sure but what we had 
this one repaired.”? ‘*Q. 22. About what year was 
this? A. In the Summer of 1858."’ Buzlon’s chief 
reason for thinking the well was made before 1859 
is because, he says, that the well was used in putting 
out the fire at Hurd’s mill, and he thinks it was the 
first fire which took place in 1859. Now it is in evi- 
dence, and conceded, that the second fire which 
destroyed Hurd’s mill, took place on the very day 
6 years later than the first one. Adams so says, 
and also that he was at both of them. Now it is 
quite possible, and highly probable, that a mistake 
of 6 years as to date of the Buxton well was made, 
and that the driven well was used at the second fire, 
and not at the first. The witness Warren states 
that he saw an iron cistern pump on top of what he 
supposed to be an iron tube at Buxtons in the Sum- 
mer of 1860; he does not know anything aboul the 
construction of the well. On cross-examination, he 
says, that the next time he saw a driven well John 
West was making it in 1863, or 1864. Chancy 
C. Buxton, page 1223, Vol. 2 of the Record, says, 
that there was a pipe-well—a pipe driven down, 
and a pump attached to it in the Summer of 1858, 
back of the blacksmith’s shop. ‘*Q. 45. Do you 
know who put down this drive well? A. I do not. 
() 46. When did you first observe it? A. In the 
Summer of 1858, some time.’’ In answer to Q. 49, 
says he cannot tell how long it was used. At xQ. 
220), page 242 of the Record, Chaney Buaton says, 
that he does not know of his own knowledge what 
tools and appliances were used in the construction 
of the first driven well; in fact, all he knows about 
it is contained 1n answers from questions 40 to 46 in- 
clusive, in which he says that there was a Driven 
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Well there in 1855, but he does not pretend to de- 
scribe, or know anything about how it was put 
down; so that the construction and operation of 
this well rests wholly upon the testimony of Tim- 
othy Buxton and Adams. They produce no con- 
temporaneous memoranda, or drawings, or model ; 
they have a mere unaided memory going back 22 
years. In the case of Green ». French, above re- 
ferred to, complainants in behalf of the patent ex- 
amined C. P. Hurd, Ira M. Hurd, A. J. Arm- 
strong, EB. R. Benson, C. W. Bishy, McClure, John 
West, and Charles P. Williams. In the case at 
bar, complainants examined the same witnesses. 
O. P. Hurd says, that the well Buxton had near 
the blacksmith shop was an ordinary stoned-up 
well with au iron pump and pipe; that the Hurd 
mill was burned in October, 1859, and also in Oc- 
tober, 1865; that the first driven well he ever saw 
was made by two strange men in front of the Brick 
Hotel horse barn, and that there was considerable 
talk of its being new and cheap. That he had con- 
stant access to the Buxton premises, and that he 
never saw any driven well outside of the blacksmith 
shop at Buxton’s; that he does not think it could 
have been there without his seeing it. He dis- 
tinctly contradicts the statement of Adams and 
Buzton, that there was a line formed of men with 
pails to put out the fire of 1859, that destroyed his 
(Hurd’s) mill; that he was present at the burning 
of the mill in 1859; that he did not see any water 
used for the purpose of extinguishing the fire, and 
that he did not pump any water from any pump or 
well back of the blacksmith’s shop to be used 
for that purpose. John West says, that he is ac- 
quainted with the Buxtons and their premises, 
and has known the Buxtons for 27 or 28 
years: that he had been engaged in putting down 
Driven Wells since 1865. Q.9 and 10, Record, page 
540. That he first saw a Driven Well in 1865, in 
Warsaw, in July or August; that it was put 
down by three men from Bath; that he saw this 
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well driven ; that he should think there were 100 
persons present ; that the well was talked about by 
the people asa novelty; that there were a great 
many talking about it; that he had never before 
heaid of there being such a well in Warsaw; that 
he had lived in Warsaw for 28 years; that about 
that time he obtained a right under a patent to 
drive wells, and that he has made perhaps from 75 to 
100; that he made three driven wells for the Bux- 
tons, one at the blacksmith shop, one a little south- 
west of the blacksmith’s shop, and one on Main 
street, at a private house. I quote briefly from page 
541, Q. 23: ** State which well you first drove‘ A. 
The blacksmith shop. Q. 24. State who spoke to 
you or engaged you, if any one, to drive the well in 
the blacksmith shop‘ <A. Timothy Buxton. Q. 
25. State, as near as you can, when you drove this 
well in the blacksmith’s shop‘ <A. I think it’s 
1867 ; in the forepart of 1867 I know. Q. 26. State, 
if you can, anything that Timothy H. Buxton said 
to you at the time he engaged you to put down this 
well at the blacksmith shop? A. He took me into 
the shop, and he showed me where he wanted the 
well; asked me tr JI thought I couLp make 
a drive well there: I told him I thought I 
could; said he had a good well—a dug _ well 
—just outside of the shop, plenty of water, 
but it got dirty, and thought Ir he had a drove 
well inside it would be better for the boys— 
handier. On cross-examination West says, that he 
got the right to put down these wells from Emmett 
Lake, and his partner ; and that he believes that it 
was under the Suggett Patent; and on the same 
page (541) West says that Buzton furnished the 
pump and paid $17.50 for putting down the well. 
Buxton made no claim to West that he had ever 
made such a well for himself, but paid full price 
Jor the wells West made for him. 


ARMSTRONG says, that he has lived in Warsaw 49 
years (Record, page 545); that he is well acquainted 
with what is known as the Driven Well; that he 
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Jirst saw a driven well in 1865; that this was his 
first knowledge of Driven Wells; that there were 
people coming and going to look at it all the time ; 
that it was talked about very much; that he knew 
John West, and first knew of his putting down 
Driven Wells in 1865; that he himself, first began to 
use them in May, 1866. Ira N. Hurp resides in 
Warsaw, and was formerly engaged in running a 
planing mill there, and was engaged in the business 
at Warsaw, 1859. Says (Q. 24, page 550) that 
he is acquainted with the Driven Well, and 
first saw one made in 1864 or 1865, in War- 
saw; that he never heard of them before that 
time; that a large crowd of people there talked 
of its being a novelty, and a new invention. In 
answer to question 28, that he was engaged at 
the Hurd Mill in 1859; that he never saw or heard 
of a Driven Well, then being at the west end of 
Buxton’s blacksmith shop; that he never saw or 
heard of one in that year at the premises of the 
Buxton's; that if there had been a Driven Well 
there on those premises, he thinks he should have 
known it; that a DrivenWell could not have existed 
and been in use outside of Buxton’s blacksmith’s 
shop at the west end of the same during that time, 
without his knowledge. 

McCiureE, page 556, says, that he first saw a 
Driven Well in 1865, the latter part of July, or first 
of August, in Warsaw ; that the well was made on 
Genesee street, and that there was a large number, 
he should say 100 people, looking on when they 
drove that first well; that it created a great deal of 
excitement ; that be can say that a large number 
were willing to bet their money, that they could not 
get water through a pipe in that way; they had 
never heard of such an idea; it seemed prepos- 
terous. In answer to question 16, page 557, he says, 
that in 1865, John West showed him his contract, 
and told him that he had the right to put down 
these wells in the town of Warsaw. 
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BENSON says, that he resided (page 960) in 
Warsaw, from 1851 to 1868, and was acquainted 
with the Buxtons, and worked for them; that 
in 1858 he oceupied a_ portion of a room on 
the Buxton premises, and occupied it for two 
years; and, in answer to questions 38 and 39, 
he says, that while at the Buxton’s he obtained 
water back of their blacksmith shop by a 
force pump placed in a dug well, that was stoned 
up, probably two and one-half feet in diameter. In 
answers 46 and 47, he says, that water for the boiler 
and engine was taken from the race under the shop ; 
all the other water was from the pump in the dug 
well described, at the back of the blacksmith’s shop. 
And in answer to question 93, he says, if there had 
been any other well or pump outside and back of 
the blacksmith shop he would have known it; and 
that there was no other than the one described as : 
force pump in a stoned up dug well. In answer to 
question 97, he says, that the first Driven Well he 
ever saw or heard of was driven in front of the 
Bingham Hotel, in the village of Warsaw,’ in 1865 
or 1866; that, he understood was put down by 
Patent-right men; he thinks John West and John 
Lindsley ; that there was a large crowd there while 
driving, which continued there after it was driven ; 
it seemed to be a novelty, a general resort for 
the people; it was put down there for exhibition ; 
it was the general topic of conversation, and spoken 
of asa novelty. In answer to Q. 102, he says, that 
he had not heard of anyone before that time, state 
or claim that he had ever seen or Known of any such 
well in Warsaw. At page 981, redirect question 
2, Benson says, that he was present at the fire in the 
Fall of 1859, when the Hurd mill was burned; that 
probably 100 people were present before the build- 
ing was burned down; that he himself obtained 
water from the creek, and put it on the fire; that 
the only water used for that purpose, that he knows 
of, was obtained from the creek and the race; that 
he did not see anyone pumping any water from any 
well to put on that fire. 
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WILLIAMS hived in Warsaw from the 25th of 
March, 1858, until the first of March, 1866; was in 
the employ of, and a part of the time in partnership 
with, Burton; that he was in the employment of 
C. T. Buxton during all that time at their premises. 
There was a wood shop, painting shop, trimming 
shop, machine shop, blacksmith shop all in one 
building. In answers 18 to 23, he says, that while 
he was there, water for use in the shop was ob- 
tained from the/ well and mill race; that the well 
was on the south side of the blacksmith shop ; that 
it was an ordinary dug well, walled up with stone, 
and it hada pump; I think there were several dif- 
ferent pumps at different times ; that he has no rec- 
ollection of ever seeing any other well, or pump, at 
the west end of, or near the blacksmith shop ; that 
if there had been any other well or pump there, he 
would have seen or known of it ; that he obtained 
drinking water from the well described while in the 
employ of C. T. Buxton. In answer to Q. 31, page 
986, he says, that the Buxtons had a driven well 
put down in the blacksmith shop, about the Fali of 
1867; that it was superintended by John Wesl; 
that he is acquainted with driven wells, and that the 
one put down in the blacksmith shop is what is 
commonly Known and called the driven well ; that 
he never saw any other driven well on the prem- 
ises except the driven well made by West, and 
the dug well previously described ; that the first 
driven well he has any recollection of was put 
down near the Bingham House, in Warsaw, on Gen- 
esee street, and believes that it was in 1865; that 
the Driven Well put down near the Bingham House 
was much talked of as a new invention; and that 
when that well was put down he did not hear any- 
one make any statement or claim that he had ever 
seen or known of sucha well being in the village of 
Warsaw before that time. 

CaLtvin W. Bispy says, that he resided in War- 
saw from 1849 to 1878, and worked as a carriage 
builder for the Buxtons from 1849 to 1870, and 
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was coutinuously in their employ during that time, 
except for a few months; that there was a well, 
southwest of the blacksmith shop, a common dug 
well; after the shop was extended there was a well 
dug south of the blacksmith shop, in which there 
was sometimes a wooden pump, sometimes an iron 
pump; that he knows of a driven well put in by 
West; that he was constantly at Buxton’s during 
the year 1858; that he never saw or heard of any 
other Driven Well upon Buxton’s premises other 
than the one made by West; that if there had been 
he could not have failed to see and know it. 
A. 51; that the first Driven Well he.ever saw 
or heard of on the Buxton premises, was the one 
put down by West. In answer to Q. 56, he says, 
that West, at the time of the putting down of the 
Driven Well at the Buxton shop, claimed to own a 
Patent right upon the process or well, and that 
when the driven well was put down on Main street, 
it was the first he (Bisby) had ever seen or heard 
of; it was treated as a new thing; and that he 
never heard any one before that time claim to have 
used or seen a similar well in or about Warsaw, or 
elsewhere. 

But it must be needless to dwell any further upon 
the numerous uncertainties and contradictions ; the 
Court cannot escape from the conclusion that the 
defendant’s witnesses either misplaced the well by 
x number of years, or that the alleged well of 1858 
was a mere figment of the brain. In his decision of 
the case of Green o. French, Judge Nixon, in com- 
menting upon this alleged Warsaw well, said : 
“The patent being prima facie good, the burden 
‘‘of proof, on a question of anticipation, is upon 
“the defendant. Does the rebutting evidence of 
‘‘the complaint suggest a reasonable doubt of its 
‘‘ truth ? He hassummoned a number of witnesses 
‘‘ but it is sufficient for the purposes of this case to 
‘‘refer to the salient points of the testimony ofa 
‘‘few of the more important. In the first place 
‘* these witnesses were all old residents of Warsaw 
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‘‘and they agree in the statement that the first 
**driven well they ever heard of in that town was 
‘** put down in the street in front of the barn of the 
‘* brick hotel property, in the Summer or Fall of 
‘** 1865, and that it attracted much attention at the 
‘* time;was discussed by the citizens generally asa new 
‘‘invention. In view of the number of witnesses who 
‘‘ now testify to their knowledge that Buxton invented 
‘* and sunk another driven well of the same construc- 
‘* tion, as early as the year 1858, or 1859, it seems rather 
‘* singular that no one then remembered or advert- 
“ed to the fact of its previous existence and use in 
‘*the town; in the next place Hlihu R. Benson, 
‘* Charles P. Williams and Calvin W. Bisby were in 
‘*the employ of the Buxtons in their manufact- 
‘uring establishment, fora number of years, includ- 
‘‘ing the years 1858 and 1859. They were on the 
“ premises daily, and give intelligent accounts of the 
“sources whence they procured water for carrying 
‘‘on the work of the mannfactory ; they severally 
“ testify, that no driven well existed there lo their 
* knowledge, and they do not understand how it 
‘Scould have been there without coming under their 
‘observation. Chester B. Hurd and /ra N. Hurd 
‘*were in the lumber trade, in connection with the 
‘+ firm of Hurd & Gates, whose place of business was 
‘‘immediately in the rear of C. & T. Buxton ; their 
‘* mode of access was along a fifteen foot lane or alley 
‘* over the Buxton premises; they were thus obliged to 
‘* pass and repass toand from their meals every day ; 
‘* their occupation also made it necessary for them to 
‘* visit the shops’of Buxton daily ; they distinctly re- 
“member the dug well—an ordinary stoned well— 
‘near one corner of the blacksmith shop, but they 
‘“ never heard of a driven well, in Warsaw, before 
“the year 1865; if there had been one on Buxton’s 
‘‘ property, they think that they should have known 
‘‘and remembered it. The testimony of John West 
‘‘renders it still more incredible that a driven well 
‘existed in Warsaw in the year 1859. He states that 
‘‘ he has lived in Warsaw for 28 years past, and he 
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“has never heard of a driven well there until the 
‘* Summer of 1865; then twoor three mencame over 
‘*from Bath or Pennyan, put down one on the Brick 
‘* Hotel property ; that it excited great attention asa 
‘*novelty ; 100 men or more being present ; that he 
‘* obtained the right to drive these wells in Warsaw 
‘* shortly afterwards, and put down in the town from 
**75 to 100 wells ; that Mr. Buxton employed him to 
“ sink 3, in different places, on his property, one of 
‘* which was in his blacksmith shop ; that he paid him 
‘the usual royalty for the patent right, and that all 
“this occurred in the early part of the year 1867 ; 
‘* the circumstances attending the sinking of the well 
‘* in the blacksmith shop are so inconsistent with any 
“theory that Buxton had previously invented and 
‘‘used a few feet distant, for several years, a driven 
‘*well, that [quote his [West's] statement of what 
“took place. The witness said: ‘*‘ He (Buxton) took 
“me into the shop and showed me where he wanted 
‘the well; asked me if J thought 1 could make a 
‘*drive well there ; told him I thought I could ; said 
“he had a good well, dug well, just outside of the 
‘shop; plenty of water, but it got dirty, and 
‘*thought if he had a drive well inside would be bet- 
“ ter for his boys.’’ Such evidence greatly impairs 
‘‘ the forceand value of the testimony offered to prove 
‘‘ the prior invention and use of the driven well. 
‘*Green’sinvention was in the year 1861. Buxton says, 
“that a few years elapsed—how many he could 
‘not say—between the time of his sinking the first 
‘*driven well and the date when West put down the 
‘*second, and he is unable to indicate the year when* 
‘* the latter took place. Nordoes he attempt to explain 
‘‘why he paid another a royalty for the privilege of 
“using hisowninvention. A memory so defective as 
“ to allow its possessor to forget, in a few years, that 
“‘ he had made one of the most remarkable inventions 


** of the century, cannot be depended on for accuracy 


‘in the statement of transactions which took place 
**20 years ago.”’ 
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Vi.—The Tallman or Preble Weil. 


This well, if it ever existed, belongs to the above 
styled third class ; that is, the description of it is so 
vague and uncertain that it is impossible to deter- 
mine what kind of a well it was or how it was made. 
Of course, if it be vague and uncertain as to con- 
struction, it cannot have any value as an anticipa- 
tory construction. This alleged well, was set up in 
the case of Andrews ». Cross; and a number of the 
main depositions in this case were also used in the 
Cross case—notably the witnesses Moses T. TAL1- 
MAN, and ABRAM VANDENBURGH, and Jonn D. F. 
W oOLsTON. 

[t is claimed by defendant that WiLLiaAm TALL- 
MAN, a brother of Moses T. Tallman, madea Driven 
Well on his farm, in the year 1859 ; the brother who 
is said to have made it being dead, was not exam- 
ined. Moses T. TALLMAN says that he was not 
present when the well was made ; not there when it 
was put down; and again repeats that he was 
not there during the operation of putting it down; 
that he was there within a few days or within a 
month after the time it was put down. He says 
that a pipe was inserted in the ground at the bot- 
tom of the well, which was 12 or 14 feet deep and 
stoned up. That there was a pump attached to the 
upper end of the pipe; and that there was a wind- 
mill connected with the pump; and yet not having 
seen the well constructed, he was rash enough to 
testify concerning the distance that the pipe pro- 
jected down into the earth from the bottom of the 
well. 

It appears from his testimony that this was the 
first windmill erected in that section of the country 
and that it excited a great deal of curiosity; that it 
was the mill and not the well that caused the curi- 
osity. 

Then the witness professes to produce the actual 
pipe which had been used in the well; and an ex- 
amination of the testimony of the witness shows 
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that he is utterly unable to know certainly that it is 
the pipe. He said that the pipe used was five feet 
long; the pipe produced is only twenty inches 
long ; he nowhere pretends to say that he knows 
when or by whom the pipe was taken out of the well, 
or that it was even taken out at all; does not even 
know what has become of the windmill; has not 
visited the well since the windmill was blown down 
and discontinued. All he knows about the pipe, 
that he says was the original pipe used in the well, 
is, that his brother brought a large quantity of old 
iron to the witness’s house in the Fall of 1864; that 
there were more than two wagon loads of things ; 
he did not care to take it to his new residence in 
Syracuse ; that there was a lot of old iron and stuff 
left in the barn and wagon house; that there was 
about 1,000 pounds of old iron which he did not 
think worth taking to Syracuse, and that he did not 
take special notice of this pipe at the time ; and yet 
twenty -years afterward he produces a piece of pipe 
twenty inches long, and speaks about the great value 
of that piece of pipe, of which no care or notice had 
been taken during that long period, and says that it 
was the identical piece used in the alleged well of 
1859. Preble is about nine miles from Cortland: 
Tallman, the witness, was in the habit of visiting 
Cortland frequently ; there was a railroad between 
the two places; Cortland is the county seat where 
Green, at the time of his invention, lived ; witness 
knew of and read in the newspapers of the inter- 
ference between Suggett and Green ; the matter had 
acquired public notoriety in Cortland, and heard 
it talked about in Preble. He says that some six 
years before 1875 or 1876, when his attention was 
first called to the significance of this piece of pipe, 
he cut off two pieces of it, and he did not remember 
what use he put them to, and that two years later 
he cut off a third piece to tix a land roller; that 
none of these pipes are now in use; he cannot pro- 
duce them, and ‘‘don’t know where they are now, 
and has not seen them since 6,7 or 8 years ago or 
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longer.”’ He admits that he told one Blanchard 
about two or three years ago that that piece of pipe 
was worth $100,000 to those opposed to the Driven 
Well. Vol. 2, Ree., p. 1283; xQ. 201. 

The whole story is incredible ; a well which he 
States was a curiosity in 1859, the construction of 
which he pretends to have understood, which be- 
came, to his knowledge, a subject of discussion as 
far back as 1865, as to who was the first inventor— 
Green or Suggett—-notorious in the newspapers, and 
yet he had this piece of pipe in his possession, 
which he now regards as worth $100,000—and yet 
took so little care of it; cut off portions of it—used 
it for purposes that he does not remember—these 
facts render his whole statement manifestly un- 
worthy of credence. Of course it is utterly imma- 
terial as to whether this piece of pipe was used in 
the well or not; we refer to this only for the pur- 
pose of showing the recklessness of this witness in 
testifying as a fact, of his own knowledge, that 
the pipe which he saw at his brother's was the same 
pipe used in the well, and the same one that was 
dumped with a lot of other old iron into an out- 
house, and the same one now produced. This 
same ‘‘straining of conscience’? caused him 
to testify that this was a Driven Well; and 
yet this man testifies that he has no bias, or no 
feeling, and yet guards sacredly this iron relic 
for some purpose so carefully that he would not 
permit it to be put formally in the evidence, only to 
be marked for identification. He says the first time 
he saw this well it was stoned up from the bottom ; 
that there was a pitcher pump above the surface of 
the ground used with the well; that he did not go 
down into the well; that he did not look into it. 
That he cannot state how long after this it was that 
he went the second time; that he was at the well 
once or twice after the windmill was attached ; that 
it was a short time after the windmill was put up; 
that hedid not go down to examine the well; that 
he cannot say he examined it before the windmill 
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was erected ; that he thinks he never was in the well 
but twice ; that he did not see the pump pipe put 
together ; was not present when it was done; does 
not know where he was; does not know who did it; 
cannot state how the pump and pipe were attached, 
together ; when or where either of the pipes were 
connected with the pump or the pump to the timber; 
that he cannot identify the pipe which he says is 
in his possession with the one which he says he saw 
in the well; does not remember they had any name 
for the well other than it was called the ‘* windmill 
well.’’ This witness TALLMAN is put forward as the 
principal witness who ‘‘ knew all about it.”’ 

Thedefendants in this case have called a large num- 
ber of cumulative witnesses who were not examined 
in the case of Andrew v. Cross,in which Judge 
Blatchford overruled the defense of the Preble well. 
The following facts are clearly established in the vast 
mass of proof relating to this alleged well: 


fFirst.—That no one witness has described clearly 
and certainly the making of a driven well in the 
bottom of Tallman’s open and dug and stoned up 
windmill well. 


Second.—No number of witnesses have described 
the successive stages of making a well there which, 
if put together, would show a driven well made by 
the Green process. 


Third.—That although Tallman and Vandenburgh 
and another say that there was no water in the open 
well when the iron pipe was used, we show by our 
witness GETMAN who dug and deepened the well, 
and was there during the entire time of its making, 
that there was plenty of water in the open well, and 
continued to be for at least two years afterwards ; 
by our witness KLock who occupied the farm within 
six months after the well and windmill were com- 
pleted and for four years afterwards, that there was 
always water in the open well, and by our witness 
BALLARD that there continued to be plenty of water 
until it was filled up and destroyed by a freshet some 
years later. 
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Fourth.—We show by numerous witnesses that 
when the dug well was reopened in 1880 there was, 
during the driest time for years, seven inches of 
water. 


Fifth.—lt isa very significant fact that among all 
the witnesses who visited the windmill well, none of 
them ever heard of its being claimed as a driven 
well or called a driven well until about 1875, after 
driven well litigations had been going on for nine 
years within eight miles of their locality. 


Sizth.—While a number of witnesses for the de- 
fense testified that Wittiam E. TALLMAN told them 
that he was going to drive a pipe, or had drivena 
pipe in the bottom of his dug well, none of them 
testified to having received from Tallman such a de- 
scription as if combined, would have enabled them 
by following it, to have made a driven well like 
Green’s. WuttitIAmM E. TALLMAN said to Counsellor 
Lewis, in 1877, that he never claimed to have made a 
driven well ; never thought he had done so although 
ex-Commissioner of Patents Duell had been writing 
to him, and his brother Moses had got excited in 
consequence of being told that that old piece of pipe 
was worth $100,000. Said W. #. Yallman told 
Lewis that he did not think he should pay any at- 
tention to it; he thought there was nothing in it. 
(See deposition of Ceylon H. Lewis, vol. 1, page 
390, Q. 7.) Mr. Lewis says, that he is a lawyer, hav- 
ing his office at Syracuse, N. Y.; that he had a con- 
versation with Wm. #. Tallman in regard to the 
well made at Preble operated by a windmill; and 
that this conversation was in the Summer or Fall of 
1867. (See answer to Q. 9, which gives the substance 
of the conversation between Mr. Lewis and William 
E. Tallman.) We quote from this answer as fol- 
lows: ‘*I ask him to explain to me in regard to the 
‘ well, and he said that hedug a well there and 
‘* sent on and got a windmill pump and put it in, 
‘‘ but that the water was not exhausted. He dug 
“ down deeper, got a piece of pipe and had some 


168 


‘* perforations made in it, and put them into the well. 
‘* Then he told me how he attached the pipe that was 
‘‘already in the well, by winding some rags and 
‘using some pitch when the joint was made by 
‘* their coming together, and that he then made a 
‘** sort of basin there for his cattle and got plenty of 
‘‘ water. He said that his brother had written him 
* or seen him in regard to it, and that his brother 
‘* seemed somewhat excited over it, but that he did 
** not think it worth while to take any steps with 
‘‘regard to it. That is the substance of that con- 
‘* versation as | remember it.’’ ‘*(Q. 10.) You saw 
his brother; please give his brother's name if you 
know? A. Hesaid his brother J/oses down there 
at Preble.”’ 

11 Q. Was this pipe put in to lengthen the pipe 
‘so as to reach the water after digging the well 
‘‘deeper, as you understood from that conversa- 
** tion / 

‘A. The idea that I got was, that he had this 
‘* short pipe in order to reach the bottom of the 
‘‘ well after digging it deeper.’ 

The cross-examination of Mr. Lewis confirms the 
statement made on his direct examination which I 
have quoted, 

In Judge Blatchford’s decision in the case of 
Andrews against Cross, that learned Judge used 
the following language: ‘‘'The evidence as to the 
‘* Preble well fails to establish its existence as a 
‘¢ driven well, or one in which the process of Green 
‘* was developed. The alleged inventor, William 
‘¢ EK. Tallman, is dead; his brother, Moses T. Tall- 
‘‘ man, did not see it constructed: all the facts testi- 
‘fied to about it, and the remains presented, the 
-** punctured piece of pipe, the copper strainer, and 
‘* the section of iron stove pipe open at both ends, 
“are at least as consistent with an apparatus for 
‘filtering the water in the dug well in question, 
‘‘ while pumping it up, as with the driven well; 
‘* with the copper strainer on the punctured lower 
‘‘end of the pipe, where it probably was, if the 
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‘* pipe was in the well at all, there conld have been 
‘* no driven well, in the sense of Green’s well; if 
‘‘ there were sand in the bottom of the well, which 
‘“ was likely to be drawn in through the punctures 
‘* in the pipe, when used in the dug well, if those 
‘* punctures were at the bottom of the well, raising 
‘up the pipe might raise it above the supply of 
‘* water, when the water was low; but putting the 
‘* strainer on the end of the pipe and surrounding 
‘* the strainer with the section of stove pipe, would 
‘“ keep out the sand even when the water was at 
‘* the lowest, and permit the water to pass, and, 
‘*‘ when the water was high enough to pass through 
“the punctures in the pipe, it would be so far 
‘above the sand as to be clear of the sand ; all the 
‘evidence of Moses T. Tallman goes to show that 
‘*the well was nota Driven Well, and that there 
‘was not in itany such process embodied as that 
‘* of Green; the testimony of Abram Van Denburgh 
‘* is not entitled to any more weight; on the other 
‘* side the evidence is overwhelming, that there was 
“and could have been no Driven Well at the time 
‘‘ and place in question.” 

We here insert a more detailed statement or 
analysis of the evidence relating to the so-called 


Preble Well. 


ABSTRACT OF EVIDENCE CONCERNING TALLMAN’S 
WELL, AT PREBLE, N. Y. 


In relation to the Tallman well, at Preble, N. Y., 
defendants’ witness, Moses T. Tallman, brother of 
Wm. E. Tallman, who is claimed and is conceded 
to have made a well upon his farm in 1859, says that 
& pipe was prepared which he saw, in the possession 
of his brother, which, he says, was made of 1} inch 
gas-pipe, and was originally about 5 feet long, and 
with the end battered up so as to nearly close the 
hole, and for 12 inches or a little over holes were 
drilled or punched in through the sides of the 
pipe (D. Q. 3 to 7), which was inserted in the bot- 
tom of a dug well 12 or 14 feet deep, which was 
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stoned up; the upper end of the pipe was 18 inches 
above the bottom of the well ; then a pump attached 
to the pipe—a suction and force pump—then a lead 
pipe from the force pump to a short distance above 
the surface of the earth ; the pump was operated by 
aniron rod, extending froma windmill over the well 
down to the pump; the rod operated the piston of 
the pump, and forced waters to the surface; the 
botiom of the well was level and dry, as need be, 
no water visible except what was pumped up (D. Q. 
13 and 14); he produced a pipe said to be the same, 
which was 20 inches long, and perforated 20 inches 
from the bottom, from which, he stated, he had cut 
off two pieces to make a coupling for a land roller 
(D. Q. 28 and 29); Knows that it is the pipe, because 
he saw it before it was put in the well (D. Q. 30) ; 
could not tell the exact size of the well, but it was 
large enough to put a ladder down, and go down at 
will (D. Q. 33), and that he had been down in the 
well two or three times for the purpose of packing 
the pump (D. Q. 35); the pump was run by wind- 
mill, which, he thinks, has not been running since 
1863. 

(Cross-examination); the pipe he produces as_be- 
ing the one he saw, before it was put in the well, 
was left with a large quantity of old iron, ete., on 
his place by his brother in the Fall of 1864, and his 
attention was first called to it about 1876, twelve 
years afterwards (xQ. 42 to 45); is not positive 
whether the windwill was put up the same sea- 
son that the well was dug; Abram Van Danberg 
assisted in putting up the windwill (xQ. 73); he 
does not know who assisted in digging the dug well 
(xQ. 74); there was previously a pump and a well 
operated by hand with a lead pipe attached to the 
pump (xQ. 82-85); says he went down in the well 
to repack the pump, and his brother, Wm. E. Tall- 
man, assisted him (Q. 119-122). If, as he stated, 
this pump was near the bottom of the well, and his 
brother assisted him in packing it, it involves the 
absurdity of two men working in a well twenty-six 
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inches in diameter, working at a pump standing in 
its center, and he should be able to show a more 
reasonable statement of the case. In regard to the 
size, height of the frames, and the various attach- 
ments in which the defendant’s witnesses disagree, 
we shall pass them by, except his statement that 
the connecting rod, from the well to the pump, was 
of iron (xQ. 148). Others, as will be hereafter 
shown, stated positively that it was of wood, which 
is but another example of the unreliability of wit- 
nesses in testifving to such matters after so long a 
period of time. The windmill attached to the pump 
was the first he ever saw put up in that valley, 
and was regarded as a novelty (xQ. 158). Don't 
know whether the pitcher pump was used after the 
windmill was erected ; does not Know that the 
dug well was sunk deeper after being first put 
down. Never saw it done, and has no recollection 
of it (xQ. 157-160). Mr. Klock worked on Wm. 
E. Tallman’s farm from the Spring of 1860 to the 
Spring of 1864 (xQ. 162). The so-called Driven 
Well, he says, first’ attained notoriety, when 
Suggett and Green were first disputing about 
the patent (xQ. 184). Cannot tell how many years 
ago it was. (The interference contest was in 1866.) 
He heard the matter mentioned in Preble of 
the Driven Well, alleged to have been discovered 
in Cortland village. Could not say how frequently 
(xQ. 194-195). Mr. Porter, a lawyer of Homer, said 
the piece of pipe he had was worth $100,000 to 
owners of Driven Wells, which statement he had re- 
peated to a good many, when Mr Blanchard re- 
quested to see the pipe and he refused to let him 
see it (xQ. 199-201). (We particularly call the at- 
tention of the Court to the fact that as Tallman has 
testified, the contest between Suggett, Green & 
Mudge was publicly going on at Cortland, but 8 
miles distant from the residence of the witness, and 
his brother, Wm. E. Tallman, at which time, with- 
in a few years of the making of this well had it 
been a Driven Well the attention of all the parties 
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would undoubtedly then have been called to it. 
And this attempt to clothe this old pipe which 
bears but a faint resemblance to a Driven Well 
tube, with the attributes of Green's invention, was 
evidently an after thought, and instituted for 
the purpose of getting some portion of the $100,000 
which Mr. Porter told him was its value.) He did 
not see the pump attached to the pipe in the well 
(xQ. 229). Does not know who put the pipe in the 
well, and cannot say exactly how it was attached 
(xQ. 233-234). Does not know where the pieces he 
cut off the pipe are, nor that he has seen them in 7 
or 8 years (xQ. 236-237). They had disappeared be- 
fore his attention was called to the significance of 
this remaining section of pipe, here produced (xQ. 
238). The witness has now two, and has had three 
driven wells upon his farm. Mr. Dunham, of 
Homer, put down two of them. Being asked when 
he got him to put them down, he asked ‘‘ Am I 
bound to answer such question ?°’ An answer being 
insisted upon, hesays ‘‘ 1 have no memoranda to fix 
the date.’’ His best recollection would be, it was in 
1861, °62, °63, it may have been in 1860 or ’61, as far 
as he remembers. He thinks it was in one of the 
years from 1860 to ’63, but which he cannot state. 
He applied to Mr. Dunham to put down the well,and 
thinks he furnished pipes, and pumps. it was a shal- 
low well in the basement of his barn; thinks he paid 
him $11 (xQ. 239-246). One of witness’ boys as- 
sisted him, and was less thana day puttingit down. 
He did it for so mucha foot. Dunham was engaged 
in putting down driven wells (xQ. 248-255). Having 
produced his account book to verify his statement 
of date, which he did by alluding to a sale of wheat 


to Klock, found on his book, as being the only one 


he ever made to him, by which he established the 
date. On examination of his account, another sale, 
of amuch larger amount, was found upon the same 
book 4 years later to the same Klock (xQ. 270-271). 
This matter has no bearing upon the case except of 
showing the unreliability of the witness’ recollec- 
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tion. He made an examination of his books, and 
produced his account to render this section of pipe 
of significance or value in connection with the driven 
wells (xQ. 283). The attention of the Court is called 
to his cross-examination (from xQ. 286 to 287), as 
exhibiting the unreliability of his account, and the 
statements made as based thereon. He states that 
he stood upon the bottom of the dug well, when as- 
sisting his brother to repack the pump. and there 

ras not any water in the bottom of the well (R. D. 
(). 12, 13). Says that the pipe was solid in the earth, 
in the bottom of the dug well. The connecting rod, 
he says, was about 25 ft. long. Don’t rememberany 
guides (R. D. Q. 16). He states that Wm. E. Tall- 
man’s knowledge was good on most any subject. 
It was good on building and constructing, also in 
inventing (R. D. Q. 25). (The particular attention 
of the Court is called to the photograph of the piece 
of pipe asserted to have been driven into the ground 
by Wm. E. Tallman, as a sample of his building, 
constructive and inventive faculties, in pointing a 
pipe for that purpose.) This well and windmill 
was called “ The Windmill”? (R. D. Q. 30). Wm. E. 
Tallman obtained a patent for an invention 4 or 5 
years previous. Did not of his own Knowledge 
know that the pipe was driven in the ground (R. D. 
(. 8-12). Could not identify the pipe in the ground 
as being the same one he had seen in his brother's 
possession (R.xQ. 13). Wm. E. Tallman had a good 
mechanical mind, a good general knowledge of me- 
chanics (R. xQ. 16). After describing the attachment 
of the pump to the timber, and the pipes to the pump, 
he states that he does not, of his own knowledge, 
know anything about it, and that he answered the 
questions because it was the common way of doing 
it, and common sense (R. xQ. 37-41). He and his 
brother were both in the well at the same time, and 
he stood on the bottom. They went down into the 
well by a short ladder, which was left in the well 
while they were both down there (R. xQ. 45-47). 
(This well, which was shown to be but 26 inches in 
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diameter, with a plank extending from its top to its 
bottom, to which was attached the pump, a ladder by 
which they went down, and two men standing upon 
the bottom to work at the pump, is a combination 
of circumstances hard to be understood.) Asked 
why he refused to allow anyone connected with the 
patent to see and examine this piece of battered, 
rusty, perforated old pipe. Whether it was from 
any fear that they would change, alter or damage 
the article, or what was the reason’ He replied, 
that he was advised by counsel, R. H. Duell, to keep 
it from the Green men, or they would steal it, or 
send a man to steal it if they could. He was asked 
if he was afraid that Mr. Blanchard would steal it. 
He said he was merely acting under instruction of 
counsel, and further than that, he said to keep it as 
choice as the apple of his eye (R.D.Q. 50-51). 


ABRAM VANDEN Burau, for defendant. <A _ car- 
penter and joiner. Knew Wm. E. Tallman living 
in Preble 23 or 24 years ago. A brother of Moses, 
who was recently sworn in same case. He is said 
to be dead (D.Q. 2-10). Was employed by Tall- 
man to do millwrighting, to put an addition to his 
house, working on his barn. Built a windmill 
pump for him, and other carpenter and joiner work 
(D.Q. 15). He describes the frame for the windmill 
which he erected over a dug well, which was betwee 
the timbers which form the frame (D.Q. 18, 19). 
Thinks the frame stood directly over the well (D.Q. 
21, 22). Could not tell how long he was making it, 
or who helped him (D.Q. 25, 26). A windmill was 
used on the frame for pumping water (D.Q. 27, 28). 
The windmill had a large wheel, running with 
wings ; could not give the diameter; it was a large 
wheel. It was hung on the upper girting—girts 
‘that were framed on top of these posts. Boxes in 
which the shaft lay, were bolted on top of those 
girts. The shaft was 6 or 7 feet long, as near as he 
can recollect. Could not tell whether any means 
were provided for the windmill to accommodate it- 
self to the change of wind (D.Q. 29-33). The well 
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was a dug well; he should say 34 feet across the 
top, and roughly stoned up. It was dry; he never 
saw any water init. Saw earth, stone, and an iron 
pipe in the bottom. Theiron pipe was driven in 
the bottom near the center. Saw the end of the 
iron pipe up out of the ground about 2 feet. Could 
not swear whether there was a screw thread on the 
upper end or not. It might have been an inch and 
a half to an inch and three-quarters in diameter 
(D.Q. 36-40). The water was obtained by the wind- 
mill from this iron pipe. A pump attached to the 
pipe. The pump was fastened to a timber, either 
gripped or bolted; | would not say which. The 
timber stood on the bottom of the well, and fastened 
to the planking over the well (D.Q. 47-52). Helped 
Tallman put the pump in the well. ** We went down 
in the well. Mr. Tallman let it down to me with a 
trace chain, then I set it into this pipe, then I came 
up to let him go down to see that it was all right, 
and then we set this timber down in, side of the 
pump, and the pump was fastened to that, but in 
what way I could not say positively ” (D.Q. 56). 
Ask how he set the pump on the pipe, he says he 
could not recollect whether it was screwed, or 
fastened some other way, or whether it was fastened 
tirmiy on (D.Q. 57, 58). Mr. Tallman went into the 
well and fastened the pump to the pipe to suit him- 
self, he being upon the platform, where he could 
see into the well. Understood he was fastening the 
pump so it would draw water (D.Q. 60-64). The 
rod from the pump was fastened to a pitman,; it 
was a straight hard piece of timber 2 inches square, 
I should say 25 ft. long (D.Q. 66); (compare this 
with Tallman’s statement that it was an iron rod); 
the pump and windmill drawed water very nicely; 
Mr. Tallman himself began in the morning by 6 
o’ clock, and when the bell rang for supper, he had 
just got the pump to draw water; when he set on 
the pump, he stood on the ground, on the bottom 
of the well, and there was no water (D. Q. 69-72); 
it pumped a nice stream, of about an inch or 3 of an 
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inch; it worked satisfactorily as far as anything he 
knew D.Q. 84-85); asked how the pump and wind- 
mill was regarded, he said they claimed it was quite 
a curiosity; whether Wm. E. Tallman made any 
secret of the well, or of the windmill pump, or ap- 
paratus connected with it, he answered, ‘** Not as I 
know of’’?; a good many people came there; don’t 
know whether they came for the purpose or not; 
could not say; heard discussion in Preble about it; 
it was argued that they could not get water enough 
to make it work; after the well was made it was 
publicly Known and discussed (D. Q. 92-96); nota 
single witness was produced who ever heard any 
discussion about this being a Driven Well, anda 
large number of the best citizens of the neighbor- 
hood were produced by the complainants, who each 
and all stated that they never heard any claim of 
there being anvthing peculiar about the well; that 
it was an open, dug, and stoned up well, the pecu. 
liarity and cunosity about which was, it being 
worked by a windmill, which was the first windmill 
ever used in that valley; never heard Wim, E. Tall. 
man deseribe how he made it; could not say how 
many head of cattle obtained water at the pump; 
they were driven to the barn to milk, and then went 
to the ereek to drink; he worked for Wm, BE. Tall. 
man so long as he owned the farm, and whenever he 
saw the pump in operation it furnished a good sup- 
ply of water (D. Q. 101-104), Asked to state as to 
Tallman’s mechanical and inventive capacity, he 
answered, *‘* It was woud, tL learned more of him 
than I did of any man about mechanies™ (DQ. 10) 

lod); thinks the pitman was connected to the piston 
rod clamped, and bolted on to the wood cD. \. 112); 
asked what the wings of the windmill were made of, 
he said, to the best of his recollection, they were 
made ef wood, thin timber, he will not be certain; 
thinks they were reversible, but could not tell posi- 
tively (D. Q. 124-125); thinks the timber put in the 
well was 6 in. by 3 in. (D. Q. 126); cannot give the 
names of any of the parties who helped (D. Q. 128); 
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when he first observed this pipe sticking up in the 
well, it was before he began the frame; it was 
queer to him, thought he was going to get water 
out of a dry well (D. Q. 182), says Tallman told him 
there were a good many holes in the pipe, and 
showed him the way they were put in; that he 
argued that they would close up with sand and 
gravel; that he told him that he drove the pipe in, 
and he said ‘‘the bottom of the pipe is on a level 
with the bottom of the lake, creek and springs, and 
there will be plenty of water.’’ He told him he 
would puta cap of timber on the top of the pipe, 
and then set a hard-wood scantling on that; he 
told Tallman he supposed the pipe would kink and 
run sideways—-so thin a pipe: he claimed that after 
so great a depth there would not be any large stones 
to kink the pipe, it would go down easily into the 
ground; he drove on the scantling with the sledge, 
he told me; the nature of the soil in the bottom 
of this dry dug well was sand and gravel earth 
(D. Q 140-142). (Attention is again called to the 
photograph of the pipe); said there was sand 
and gravel pumped up with the water (D. Q. 
144); could not tell exactly when the water be- 
eame clear (D. Q. 146); James Ready, Jefferson; 
Getman and a man by the name of Hoffman worked 
for Mr. KE. Tallman in 1859, but thinks none 
of them assisted in the building of the windmill or 
the constraction of the well while they were work- 
ing on the windmill (xQ. 48-58); the next Summer 
or Spring he repaired the wings of the windmill; 2 
or 3 of the wings got off; he repaired it by putting 
them back, and making new ones when they were 
broke—new wings; could not tell the size exactly ; 
might have been 3 feet long; that is the length of 
each wing; as near as he can recollect they were 2 
feet wide; ‘“*I never measured them ;” it strikes 
me they made of thin wood and eyes fastened to 
the wings and around the shaft, that they reversed 
on (xQ. 60-63); I put in new braces at the bottom 
of the frame a good while after ; could not tell how 
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long; might have been 3 or 4 years (xQ. 66-68) ; 
this was not the last repairing he did, he put ina 
new pitman of hard wood timber; it might have 
been over 2 inces square ; same as the old one was ; 
could not remember its length; it might have been 
25 feet or only 20 (xQ. 69-73). (Defendant’s Ex- 
hibit No. 6 shown witness.) He says, he don’t pre- 
tend to know what there was below the ground ; 
whether there were any holes in the pipe, as shown 
in the Exhibit; that he gave Mr. Suggett a descrip- 
tion of the well to enable him to make exhibit ; but 
did not give him a description of the pipe with the 
perforated holes (xQ. 75-77); what was out of sight 
in the ground, he knew nothing about; the references 
on the exhibit were made by Mr. Suggett; the well 
was nearly on a line of the two lots, a little north of 
the line of the two lots, from the east and west 
cross-roads ; thinks it was in the second lot from 
the north and south road; there was no other well 
in the vicinity to his knowledge (xQ. 83-85); : there 
never was any other than the one windmill over the 
well to his knowledge: and could not have been, he 
thinks, without his knowledge (xQ. 87-88); the 
windmill stood there a long time, with the wings 
off, and the wheels on (xQ. 90); he worked for Mr. 
Tallman as long as he owned the property ; can’t 
tell how long (xQ. 91); water was not obtained by 
any Other means to his knowledge from the well, 
after the windmill ceased to be used, but is not posi- 
tive (xQ. 97-98) ; asked if he would swear positively 
that any portion of the windmill, either its boxes, 
crank, hub-ring, eyes, arms, rods or. wings, were 
made of wood, and if so, what part he is willing to 
swear to; lie says, ‘‘ he would not swear positively 
to any; it was the first and only windmill he ever 
worked on, and there is no possibility that he had 


got any other other windmill mixed up with this 


mindmill of Tallman’s (xQ. 107-110); the frame, he 
States, was about 18 feet high and about 3 feet nar- 
rower at the top than at the bottom, and the wind- 
mill was upon the outer end of the shaft, which run 
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over far enough to enable the wings of the windmill 
to clear the frame (xQ. 111-113). Again, he says 
the pipe below the bottom of the well he knows 
nothing about (xQ. 114); he says, the sketch, De- 
fendant’s Exhibit No. 5 F, is nearly correct; can- 
not state exactly (xQ. 116); asked if the joint be- 
tween the piston rod of the pump and the connect- 
ing rod is properly located, he answered ‘‘ nearly ”’ 
(xQ. 125). ‘*Then the well being 10 or 12 feet deep, 
as stated in the exhibit, the rod from the pump to 
the joint was somewhere from 6 to 8 feet long, was 
it?’> ‘*It might have been,” ‘‘it might not’’; I 
could not say positive. He could not state the 
length of the piston rod any nearer than he has, it 
might have been 6 or 8 feet (xQ. 125-127). Mr. Tall- 
man and himself, and nobody else, assisted to put 
the pump in the well; asked how the pump could 
set on the end of a l4 inch pipe without fastening, 
while he went up to relieve Mr. Tallman, he says *‘ it 
rested on the end of the pipe, and we did not release 
the chain, and I got up and held it until Mr. Tallman 
could have it’’ (xQ. 130); could not tell how Mr. Tall- 
man secured the pump to the pipe; he shaped or 
workedit on, but whether there was ascrew toit or not 
he could not say. Asked if he did not know that 
there was not a screw thiead on the pipe, he an- 
swered, “I could not say positively.”’ Could not 
say if he saw any screw on the bottom of the pump, 
or if there was any nut attached to it; did not 
notice enough to know how it fastened on, because 
he went down to the bottom on the ladder to steady 
it, and did not see the pump (xQ. 131-136). He 
says Mr. Tallman and himself fastened the pump to 
the timber in the well, and both were in the well 
doing it; there w. ~ timbers between the sills, 
planks spiked down on the timbers, with the ex- 
ception of one, before they let the pump down ; 
thinks the upright timber was not put on before the 
pump, but would not so testify positively, or that 
it was not fast in its place; don’t know whether 
there were holes bored through the timber, or how 
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it was fastened; Mr. Tallman himself fastened it 
(xQ. 141-151). Being asked whether (Mr. Tallman 
and himself being the only persons present, and 
Mr. Tallman being dead) there could be any other 
person now living who could give any information 
as to those matters, he replied, ‘‘I could not say ”’ 
(xQ. 152). “I don’t know whether there was any 
one there besides us; there might have been lots 
there that I don’t recollect of.’’ Asked if he had 
not before testified that there was no other person 
except himself and Mr. Tallman present during the 
putting in and fastening of the pump, he answered, 
“T think I have’’ (xQ. 153,154); says his cousin 
Van Auken, who he stated in answer to D. Q. 88, 
when taken to see his Windmill Well and thought 
it a great piece of machinery applied his remarks to 
the windmill (xQ. 166); and his answer to D. Q. 
92, that they claimed that it was a great curiosity, 
applied to the windmill also (xQ. 167). In answer 
to D. Q. 93, which was if Mr. Tallman made any 
secret of the well, he answered: ‘‘ Not that I know 
of ;’? he was asked if any similar wells were now 
made, and if so, by whom, and where; could not 
say that there was any, to his knowledge (xQ. 168, 
179); asked when he first heard of any claim being 
made that this well was similar to the Driven Wells 
originating in Cortland, he. answered: ‘‘I could 
not tell whether it was a year, or two years ago”’ 
(xQ. 170, 171); asked when he next saw a Driven 
Well, “can’t tell anything about when, or where ;” 
his residence was within 8 miles of Cortland village, 
with a railroad passing through both villages, with 
several trains per day from one village to the other, 
and Cortland village the county seat of the county 
(xQ. 174); in answer to D, Q. 96, in regard to that 
-being considered a new method of getting water, 
and whether it was not discussed as such, he an- 
swered ‘“‘I do not know; it was new to me;” he 
was now asked whether whatever discussion he 
may have heard was not directed to the subject of 
the windmill, as being a new way of procuring 
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water, he answered ‘‘I think it was’’ (xQ. 175) ; 
he fitted the boxes on the windmill frame himself, 
with Mr. Tallman’s help, but is not certain he has 
not made a mistake in the manner in which the 
shaft wasattached to the frame ; does not wish to be 
understood that he is not certainas to the testimony 
he has given in regard to the windmill well and 
pump, what he means to be understood is, that he 
is not certain as to how the boxes were fastened, 
but thinks they were fastened to the girts, as repre- 
sented in the drawing (xQ. 177-181). There was a 
guide tothe piston rod through the floor, so it could 
not wabble. There was a hole through the planks, 
about the size of the piston, so it would play easily. 
He means through the planks that cover the well, 
thinks there was no other guide than the hole 
through the plank (xQ. 182, 184). Asked if the 
piston rod—then, must not have extended above the 
well, he says, ‘‘It did not come in sight above the 
planking.”” He don’t wish to be understood that 
the piston rod had no guide, it did not come in 
sight, the joint was below the planking, and 
there was guides fastened to this timber, to 
steady the piston rod by (xQ. 185, 187). In an- 
swer to previous questions he did not calculate to 
be understood, that there was no guides to the pis- 
ton-rod. He supposed they were now getting at 
the pitman (xQ. 188). The hole through the plank 
might have been 24 inches square, as near as he can 
recollect. Could not tell the thickness of the plank, 
the pitman touched the sides of the hole partially 
which acted as a guide to it (xQ. 190-193). Asked 
tou explain what he meant by partially, he said, 
“ well, as it would not shove the piston-rod side- 
ways, so as to affect the rod, so it would 
come down nearly perpendicularly.” Asked 
whether that hole guided the pitman in any way, 
shape, or manner, he says: ‘*‘ The pitman might 
have come down all right without the hole; it was 
not intended to be a perfect guide.’’ Asked to give 
a decided answer whether it did guide it or not, he 
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said, ‘‘ Yes.’’ Reminded that he stated that there 
were several guides on the piston-rod attached to 
the timber, on the previous day’s examination. He 
is now asked how many there are ; he answered, ** I 
can’t say, and I ain’t said several, neither.’ Can't 
say how many there were ; thinks there was one-— 
thinks he could swear there was. The question 
being repeated, does swear there was. Thinks it 
was an iron guide, but will not swear positively. 
Thinks he has as gooda memory as folks in general. 
Refused to say where the guide was, or give any 
particulars about it, and would be positive of noth- 
ing concerning it (xQ. 194-207). Pressed to answer 
the question how far the guide was above the top of 
the pump, he said, he could tell no nearer than he 
had ; that he had given it as near as he could; he 
never measured it and could not give the exact meas- 
urement. Asked what approximate measurement 
he had given, he said, ‘| don’t know ; can’t say ; 
can’t tell any nearer than I have.’ Is unable to 
tell the exact distance. Asked how near he could 
tell, says he might tell within two feet, or perhaps a 
foot or 10 inches, may be; could not say positive. 
And still he swears positively there was a guide; 
that he recollects distinctly of there being a guide, 
and to his best recollection it was of iron, but 
would not be positive. ‘* Cannot tell the distance,’’ 
and thatis what he says he terms a distinct recollec- 
tion (xQ. 207-220). Asked if the connection between 
the piston-rod and pitman was made as in the draw- 
ing Exhibit 6; ‘‘ I cannot say’; think there was a 
joint; could not say positively ; according to the 
best of my recollection there was a joint; that Mr. 
Suggett made the drawing, and the drawing was 
made according to the description he gave him, as 
near as he could recollect at that time; that the 
joint does not agree with his present recollection in 
respect to the way it was put together, which is 
changed partially since he described it to Mr. Sug- 
gett (xQ. 220-226) ; the difference of his present rec- 
ollection is that he should show an eye (xQ. 227) ; 
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he did not mean to be understood that the piston- 
rod lapped on the pitman without a joint, but ad- 
mits if it lapped and bolted, as by bis answer to D. 
Q. 111, it would preclude any joint (xQ. 232, 233). 
(These portions of the witness's answers are quoted, 
not because they haye any direct relation to the 
matter in dispute, but to show the uncertainty of 
the witness's recollection, and that he changed his 
siatements whenever he saw that the original state- 
ments he made were impossible.) His attention was 
more particularly called -to the wind-mill ; he has no 
distinct recollection in regard to the pump (xQ. 234, 
235, 236); could not: say there was any means of 
starting or stopping the windmill except by the 
wind itself, or whether there was any means regu- 
lating it (xQ. 237, 238); Mr. Tallman was in the well, 
attaching the pump to the pipe from twenty minutes 
to half an hour; thinks he was in the well a part of 
the time with him ; could not state everything he saw 
him do. Thinks from the top of the well he could 
see pretty much all he did unless it was something 
under the pump. Does not mean to say that during 
the twenty minutes or half an hour, he was in the well 
with him ; does not know whether there wasa second 
pipe of lead, or other material inside of the 1} inch 
iron pipe, which is described as standing on the 
ground (xQ. 246). Could not say how far it was 
from the bottom of the well to the water; could 
not swear that the depth of the well was not 18 feet; 
could not say who put the pipe in the ground ; was 
not there when it was put down ; does not remem- 
ber that Mr. Tallman told him who helped him do 
it (xQ. 247, 250); asked how much fine sand and 
gravel he saw in the trough, said there might have 
been half a bushel or.a peck, or perhaps less. Can’t 
say how long it continued to come, and could not say 
whether or not the water was first pumped into a 
stone and cement tank, and from there led to the 
trough ; does not recollect of any tank. He means 
that to include all the time he was acquainted with 
the well; never knew any cement tank there (xQ. 
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251-256). There was an old wooden tank, or trough, 
a smallish one made of plank, placed against the 
south side, against the frame for the cattle to drink 
out of. Asked if there were troughs and not tanks, 
he said, they might call them tanks ; that they were 
used for cattle to drink out of; that the water was 
delivered directly into these troughs (xQ. 257-260). 
When asked as to the discrepancy in his answer to 
(D. Q. 128 and xQ. 47), to one of which he said he 
could not tell the names of the parties on the farm, 
and to the other he said they were James Reddy, 
Jefferson Getman, Hoffman, J. A. Wickman and 
Geo. Trowbridge, said he was unable to tell the 
names of every one who was there to help raise the 
frame, but when he was asked about the help on the 
farm, he could tell. Then when asked: ‘* Did you 
not say that it was help that worked on the farm 
that assisted at the raising?*’ he said: ‘* 1 did.’ 
When asked of the answer to D. Q. 61, that Mr. 
Tallman fastened the pump to this pipe so it would 
be stationary and to suit himself, was the best de- 
scription he could give of what Mr. Tallman did, 
says, as near as he can recollect now, it is (xQ. 269- 
271). Could not say which way the wheel of the 
windmill faced, “orth, South, East or West; could 
not say positiveiy which way. Could not swear 
that the crank of the windmill was over four feet 
long ; could not tell; did not know. Saw gravel, 
sand, round stone, and stones of different shapes in 
the bottom of the well; might have been three inches 
in diameter. Do not know that the dug well ever 
furnished water before the windmill was put there. 
He had no knowledge of it previous to working 
“there (xQ. 275-279). Reminded that Mr. Tailman 
had testified that the discharge pipe of the pump 
was of lead, half an inch in diameter, and that he 
himself had testified that the stream coming from it 
was an inch or ? in diameter; and asked if he wished 
to modify that statement, said it was correct so far 
as he knew, according to his best judgment, but 
could not be positive (xQ. 281). Asked if he would 


185 


swear that the pipe exhibited to him, and which he 
measured the diameter of on his direct examination, 
was the same pipe that was in the bottom of that 
well, he answered, “I will not” (xQ. 300). (The 
attention of the Court is called to the absurdity of 
the statement of this witness, that the well was 
covered by planking, spiked down, with the excep- 
tion of one plank, and that there was a ladder in 
the well, the pump standing in the center, attached 
to a timber three by four, and that Mr. Tallman 
being below him, fastened the pump to the pipe, 
while he stood upon the ladder above him, a posi- 
tion which would either preclude Tallman from see- 
ing what he was doing, otherwise it would have en- 
abled Van Denburgh to Know just what he was 
doing. The whole statement bears the impress of 
fabrication. 


Dewitt C. CALLAN says the dug well was 
eight to twelve feet deep, made in the Spring of 
isso. That in July or August it went dry ; that 
he went up there and saw them drive an iron 
pipe, Tallman holding a seantling, and Gettman 
striking; saw six to a dozen blows struck, and 
the pipe was driven from four to eight inches; 
pipe near the middle of the well and well was dry ; 
stayed but five to ten minutes. The next time he 
went they were pumping water. The pump was 
from two to two and a half feet from the ground, in 
the bottom of the well. Says that no secrecy was 
practiced, that there was a screw thread on the up- 
perend of the pipe; first saw the well in May, 1859; 
Jefferson Getman and Perry were digging it; was 
an ordinary dug and stoned well ; thinks the wings 
of the windmill were about 2 feet long, and the wheel 
4 to 5 feet in diameter ; never was down in the well ; 
estimated the depth only by the looks; when he 
saw them driving, ‘Tallman was in the well, holding 
the end of the pipe with one hand, and Gett- 
man was driving on a scantling, on the end of the 
pipe; said he had just commenced; Mr. Tallman 
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took the pipe, and worked it around with his hands, 
raised it up, and thrust it back like a man making: 
hole in the ground with a crowbar; the scantling 
that Getman was driving on was from 8 to 5 feet 
long; this was about 12th or 15th of September; the 
top of the pipe did not come even with the top of the 
well; does not remember whether he ever saw the 
well before the time he saw them putting the pipe 
in or not; in his ‘* Direct,” when he spoke of a 
block of wood being put on the top of the pipe, he 
meant a scantling, as they could not stand on the 
top of the ground, and reach a block of wood with 
amaul; thinks the pump from 7 to 9 feet below 
the platform ; the pipe in the bottom of the well 
looked like a round iron gas pipe, and had a thread 
cut on the top end of it; since that time has not 
seen a pipe that was claimed to be that pipe. Does 
not know how long it was after Driven Wells were 
used in Preble. Knows of no other well being made 
by reason of seeing this one of Tallman’s. Says the 
windmill was used in 1859 and part of °60. One 
wing blew off in Fall of ’60, and does not remember 
whether well was used after that. Wasat this well 
July 29th, 1880. The well was 12 feet 8 inches 
from the bottom of a stick in the bank. No water 
in the bottom to amount to anything. 27th of Au- 
gust, 1880, measured it again, found it 13 feet 6 
inches, and 7 inches of water in the well. Sep- 
tember 12th, found 8 inches, September 19th, 6 
inches ; October 4th again measured, 13 feet 6 
inches to bottom of well, water 6 inches deep. Heard 
William E. Tallman say that he was going to put a 
pipe down in the well to water his stock. 

Hiram Weeks says he cleared out this Preble 
well in July, 1880, so that it was 12 feet deep when 
he left it; he noticed particularly one large flat 
stone that projected over into the well a little. He 
cleaned out to the bottom; told them he had. Is 
satisfied he cleaned it out to the bottom. Septem- 
ber 30th was at the well, ahd there was 5 inches of 
water in it. On cross-examination said Mr. Van 
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Housen told him the complainants wished him to 
testify in regard to the well. Mr. Banks advised 
him not to come and testify for complainants, so he 
sent word to Mr. Van Housen that he had corn to 
cut, and went to work ; then he told Mr. Van Hon- 
sen he would go down with him. Then told him 
the complainants would have to send an officer after 
him, and pay his fees. Came down to Cortland 
with Mr. Callan, who paid him $2. He drove him 
down with his horse and wagon. Mr. Crofoot and 
Mr. Tallman came to his house and talked with 
him about it; did not find the well a great deal 
deeper than he left it, when he cleaned it out; did 
not make any measurements when he cleaned the 
well; went down to Mr. Callan and stayed all 
night, October 4th, and examined the well in the 
morning ; went up and dipped the water out; Mr. 
Callan and Mr. Crofoot measured the well; from 
the surface of the ground it was 14 feet 2 inches; 
from the stone he mentioned 14 feet 6 inches. The 
well was 26 inches in diameter at the top, 29 inches 
at the bottom, and 31 above the middle; the flat 
stone he referred to he found on examining this 
morning was at the bottom of the well; it was not 
18 inches or 2 feet above the bottom. 


GEORGE W. Way, being shown a section of iron 
pipe, identified by Moses Tallman as the one his 
brother said he was going to put in the well; he 
thought it was a part of the pipe he saw in the shop 
where he worked in Preble. It was then from 5 
to 7 feet long. He wanted me to make some holes; 
started to drill them. Tallman said he could punch 
them easier; punched the largest holes that were 
in it; those that are nearest round ; the long holes 
he did not punch; said the well was gone dry, and 
he was going to drive this pipe in the bottom ; 
does not think he battered up the end; thinks it 

ras done before he took the pipe; it was in the 
month of September, 1859; Mr. Tallman wanted me 
to bring a wrench and hammer up to the well; 
found Tallman there, and a man who worked for 
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him: there was a little mite of water in the well; 
none that you could dip up; this was two to four 
weeks after he punched the pipe ; at the time of the 
camp-meeting the pump was down in the well on 
top of an iron pipe sticking out of the ground ; the 
pipe was punched in Tallman’s blacksmith shop, 
what he punched of it: does not Know that he ever 
saw the pipe afterward, until he saw it in Cortland 
a few weeks previous; thinks it is the same pipe he 
punched; there was a thread on the pipe, and Tall- 
man said he was going to screw the pump on to the 
thread. 


R. HoLLAND DUELL testified that he received a 
letter from Wm. E. Tallman, in which he stated 
that in 1859 he drove a piece of gas pipe into the 
bottom of his dug well, and pumped water up 
through the pipe ; but he has made search for the 
letter and cannot find it. Has been counsel for 
defendants in Driven Well cases, for parties in Her- 
kimer County, which cases were -settled, and for 
Charles M. Titus, whose cases were settled, has other 
unsettled cases. 


Epwin WILBUR saw the windmill going pumping 
water ; looked down into the well, and saw a lead 
pipe, and thinks there was a pump in the well, half 
way to the bottom; had a piece of iron pipe with 
holes in the bottom of it ; said he was going to drive 
that in the bottom, and try to suck water, through 
it; water was used from the well, for watering 
stock for two or three years ; thinks the well, from 
eighteen to twenty feet deep; does not know of 
anyone else making a well like that from seeing it ; 
has no knowledge of ever hearing this method of 
obtaining water by Wm. E. Tallman, discussed ; 
Charles White worked for Tallman; the well went 
dry, and we drove a pipe in the bottom—an iron 
pipe four to six feet long ; in the blacksmith shop 
the pipe was heated, and then pounded together, 
and holes punched, in the neighborhood of a foot, 
up the pipe; had it fixed in that way to drive in the 
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bottom of the well ; he said he was going to drive it, 
and make a well; / did not see it driven; should 
think this was a part of the same pipe he saw them 
fix to drive in the well; the day the work was done, 
& man came, and wanted a hard wood block, to 
drive the pipe on; he sawed off a piece of maple 
scantling to drive with; went over after that, and 
they had the pipe driven; no pump attached ; after 
that a pump was attached, and he saw them pump- 
ing water; should think the pipe shown him was 
the same: could not be positive ; saw the well be- 
fore the pipe was driven; thinks it was eight to 
twelve feet deep; thinks there was a cast-iron pump 
used at the well before this pipe was driven, don't 
remember of seeing it afterwards ; does not remem- 
ber of hearing that well discussed in Preble at the 
time Mr. Tallman made the well, does not know of 
anyone making a well, from hearing of it, or seeing 
it made. 


JEROME F. WHEELER says the last days of July, 
i880, he was at the well; the water in it was 8 or 9 
inches deep, and the well 13 feet and some inches 
from a certain stick above the stone work: went 
there again the 20th of September, went down the 
well and dipped water in pails. Callen drew the 
water up, took the water all out of the well, about 
200 quarts in it ; the diameter of the well was 27 in. 
at the top, 31 in. the middle, and 29 at the bottom. 
It took half an hour to clean the water ont; water 
“ame in from the north side; the centre of the well 
was about 2 inches lower than the edge, 6 inches of 
water in the well, and 13 feet 6 inches deep and 14 
feet 2 inches measuring from the surface of the 
ground, 12 feet 4 inches from the stick on the south 
side of the well, where it was measured before: 
would think the well was a foot lower than it was 
the first time he saw it; measured the water Oct. 
4th, and it was 54 inches deep. 


ABRAHAM VAN DEN Burau, re-called; never saw 
the elevator cup, iron curb, and copper strainer in 
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the well, at the time he erected the windmill; does 
not remember who worked for Mr. E. Tallman in 
1859: Ezekiah Kloch worked the farm after the 
windmill was put up; does not remember the well 
becoming dry, and being dug deeper ; could not be 
positive that he went to the well after April Ist, 


ISSO. 


Davip O. Croroor, was at the well 30th of July, 
ISSO; measured it from a plank, at the southeast 
side of the well; from the plank it was II feet 10 
inches to the bottom of the well. There was no 
water in the well, On Ist day of August was at the 
well again and found a little water, Measured 7 
Inches, Sept. Ist it was 12 feet 6 Inches from the 
plank to the bottom, and TL inches of water In the 
well, then measured, as Callan said Van Housen 
had measured by laying a board on the surface of 
the earth, and found it to be 14 feet 2 inches. The 
Water was a foot deeper than it was duly 380th. Can 
that makes that difference. July 30th he took a 
erowbar and punched around in the bottom of the 
well, but did not find anything ; the bottom was not 
very soft: it required labor to force the bar down ; 
has observed the water in the river at Preble, and 
in his own well, and it was lower that season than 


stick a pole down 2 inches in the mud if you desire; 


it had ever been since IS70. 


Mrs. ELIZABETH Suort, in L899, whens years old, 
saw some men at work driving an iron pipe in the 
bottom of the well. Her father, Thos. H. Perry, 
das. Wickham, Getman and Tallman. It was 
stoned up and no water in it. The pipe stood up in 
the well 5 feet high; heard them say they expected 
.to get water by driving a pipe. There was a man 
standing at the bottom of the well, which enabled 
her to remember there was no water. Afterwards 
heard her father say the pipe had been driven, and 
water procured ; it was in warm weather. She was 
in the orchard playing with the smaller children : 
her father called her and said, ‘* Lib, bring us some 
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water.” She got it and carried it down there, and 
they drank out of the pail; it was a tin pail; told 
her sisters when she left the orchard that they could 
sWing, that she was going to take some water; when 
she got there her father said, **‘ Hand it here; Lam 
as dry as a fish,” ete., ete. (A remarkable exhibi- 
tion of memory on trivial matters.) Don’t Know 
who the man in the well was; did not see them 
drive the pipe, but when she saw them going down, 
saw them pounding something: supposed they were 
driving it: could not swear it was the pipe. 


Joun D. FL Wootsten said the pump was lo- 
cated in the well, near the bottom, and discharged 
water outofa g-inch lead pipe. That there was a 
ladder consisting of a standard with cleats fastened 
onoit. Thinks he examined the windmill and well 
in Spring of 1860. The well was about 12 feet deep; 
the pump was just above the surface of the water; 
did not notice any Iron pipe below the Cy) linder, or 
any pipe except the lead pipe. All that he observed 
of the well was it was a dug and stoned-up well. 
The Fall before Wim. E.’Tallman died he for the first 
time heard him say that he drove a pipe In the bot- 
tom of his well. The substance was that he told 
me his well became dry, and he drove a piece of 


gaspipe. Says that Getman told him he assisted to 


drive the pipe, but did not say how it was driven, 
nor how it was put in when the well was dug 
deeper, or how long after the well was dug, how 
far he drove it, or how long it was, or how it was 


attached, 


CALVIN HAYNES says that he heard Getman say 
that the Tallman well was driven long belore Green 
obtained his patent, and he helped drive it. He 
Was at onetime the owner of the Cardiff Giant. Get- 
man never deseribed the holes in the pipe, nor the 
manner in which it was driven. Getman told him 
that he had driven a well long before Green's patent, 
that would knock the props out of it, and send it to 
the devil ; says Getman told him these things about 
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three vears before, and that he had never before 
heard that Tallman hada Driven Well. Said the 
well was dry ; drove a pipe to get water; did not 
tell him how deep. 


Dix Hoparr saw Mr. Way fixing a pipe for Wim. 
KE. ‘Tallman, punching some holes ; it was then 4 to 
6 ft. long: said he was going to drive the pipe ina 
well he had in the pasture which was dry ; went over 
it to the well, and the windmill was pumping water 
in a large tub or trough. 


Wa. E. Hunt says that Getman told him they 
drove the pipe; Hunt is a brother-in-law of Jed 
Lake: met Getman in the street; never saw him 
before Lake asked him if they drove the pipe 6 [t. ; 
Getman said, ** ] should think not more than 4 ft. ; 
Lake asked me to remember particularly what Get- 
man said. 


Rreuarp EGrerrson said Getman told him that 
he and his father dug a well on Tallman Farm ; that 
it went dry; he and Tallman drove a pipe in the 
bottom ; he says, in speaking about the pipe, ** 1 
am not positive whether he said he drove the pipe 
In, or put it in, and got water; afterwards | asked 
Getman about it; he said the pipe was driven some 
din. or Grn. to steady " 


THE TALLMAN WELL AT PREBLE. 


lt will be seen by the testimony of defendant's 
oWn Witnesses that no clear statement of what was 
done by William E. Tallman has been furnished by 
any of them, or by all combined. 

Several testify to having seen a piece of iron gas- 
pipe, about 5 feet long, in Tallman’s possession, 
with holes punched near one end up some 10 or 12 
inches, and the end battered up, which several of 
them say Tallman told them he was going to drive 
into the ground in the bottom of a dug well, which 
had gone dry; Callan says that he was at the dry 
well and saw Tallman holding an iron pipe in the 
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center of the well, with a scantling on the top, and 
Getman was driving it; that he struck five or six 
blows while he was there, and settled the pipes 4 to 
S inches; that the seantling was from 3 to 5 feet 
long. Other parties testify to seeing Tallman have 
a pipe and of hearing him say he was going to drive 
it, but no soul other than Callan testifies to having 
seen any driving, or to having Known anything 
about the making of a Driven Well. 

Basing our remarks entirely upon the testimony 
of defendant’s witnesses, what did we find? Only 
that William E. Tallman had a pipe 5 feet long, 
with holes punched in it and the end battered up, 
which he said he was going to drive into the ground. 
Next, that Callan saw an iron pipe standing in the 
bottom of this well, near the centre, and Tallman 
and Getman together. driving it into the ground ; 
this well he says was 8 to 12 feet deep; Moses Tall- 
man says it was 12 to 14; taking the mean to be 12 
feet, the pipe 5 feet long, and the scancling 5 feet 
long (the extreme length he gives it) and a man 
standing on top of the well to drive, as he describes, 
in starting we find the end of the seantling 2 feet 
below the mouth of the well, for him to drive upon, 

The mechanical absurdity involved in this state- 
ment is sutlicient to show the entire unreliability of 
Callan, the only man who pretends to have seen it 
driven. | 

Anexamination of the piece of pipe, or photographs 
of it, offered as exhibits, will further convince the 
Court that it was never prepared for driving, never 
could have been driven to any extent, and if it had 
been, the opening in the lower end was such as to 
have admitted gravel of large size, to say nothing 
of the sand, a sample of which, from the bottom of 
the well, defendants produced as an exhibit. 

It is in proof, by defendant's witnesses, that Wil- 
liam E. Tallman was a mechanic ; had a blacksmith 
shop of his own; and that he should have endeav- 
ored to make a Driven Well with such a mechani- 
“atl abortion as this old pipe is, which with a flourish 
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of trumpets the witness Tallman professes to pro- 
duce as the actual pipe which his brother used in 
that well, is another absurdity, but he doesn’t 
know whether it is the pipe or not, and his attempt 
to prove it only proves his willingness and desire 
to establish this asa Driven Well. With a hardi- 
hood born of this desire he proceeds to identify this 
pipe, which, as he says, had for many years been 
lying about among the old iron left by his brother 
on his place in 1864. 

When it was taken out, or if it was ever taken 
out, he doesn’t know. The pipe is 20 inches long; 
the difference in the length had to be accounted for, 
as for some reason or other if was deemed all im- 
portant to prove the identity of this pipe. No- 
where in his testimony does he even pretend that 
he Knows or has ever heard how, when or by whom 
this pipe was taken out of the well, or that it was 
ever taken out at all, and there is no proof that le 
ever did make a well with it. 

Every one of defendant’s witnesses who pretended 
to know anything about it testified that they never 
heard that well spoken of as resembling the 
Driven Wells until after 1876 ; no one ever heard it 
talked of asa Driven Well, not even ‘allman him- 
self, a mechanic, inventor and patentee, as shown 
by defendant’s own witnesses, a man of property, 
standing and character in the community, one who 
was familiar with affairs,and who lived within eight 
miles of Cortland, Cortland being the county seat 
of his county and connected with the village of his 
residence by a railroad, over which passed several 
trains per day, where the Driven Well originated, 
and where Suggett, Mudge and Green all resided, 
“where the testimony in the Interference case was 
taken in 1866; where from 1873 onward, but few 
months elapsed when witnesses were not being ex- 
amined at Cortland in regard to the very patent 
here in suit, and yet until 1876 nobody, not even 
Tallman himself, ever lisps a word or hints at his 
ever having made a well having any of the charac- 
teristics of a Driven Well, 
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The entire absurdity of this claim should be suf- 
ficient, as we believe, to remove this well, upon de- 
fendant’s own testimony alone, outside of the re- 
quirement of law which, in this case, requires a 
Driven Well to be proved to have been made be- 
yond a reasonable doubt. 

But not relying upon these circumstances com- 
plainants produced a large number of the most sub- 
stantial and respectable neighbors of William E. 
Tallman, who, without exception, while having 
knowledge of the windmill erected by him, and 
showing that it was considered a novelty and much 
talked about, all say they never heard of there 
being any peculiarity about the well itself, or of it 
being anything but an ordinary dug and stoned up 
well. 

Becoming satisfied that the claimed Driven 
Well was a myth, and that the reasons given for 
its existence, which was that the dug _ well 
had become dry, complainants had the well (which 
had become filled up level with the surrounding 
earth) found, dug and cleaned out, with the result 
that the well itself was found to be walled up to 
a depth of a little over 14 feet. (N. J. Parsons, 
page 799, D. Q. 9); and at the driest part of the 
driest season known for many years this 14 feet 
well was found to contain at the very lowest 7 
inches of water, and up to within a few days of the 
most extreme drouth it contained 15, showing not 
only that there was no necessity of driving a pipe 
into the bottom, but that the statement of Callan, 
Van Denburgh and Moses Tallman, in regard to the 
well having been dry, had no foundation in fact. 

Moses Tallman also describes the pump, which he 
says was made of copper and brass, six to eight 
inches long and three inches in diameter, and that 
this pump was attached directly to the top of the 
iron gas pipe, of more than half the pump’s diame- 
ter, by screwing, the discharge pipe of the well, 
being only one-half inch in diameter. 
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Here is involved another mechanical absurdity, 
that a pump of that size should be, as he and Van 
Denburgh wish us to infer, screwed on to the top of 
this pipe, but which they do not, either of them, 
swear to having been done. 


The Testimony of Complainants. 


Ezekiah Klock moved on to and took possession 
of the Tallman farm on which this well was made 
in the Spring of 1860, within about 6 months after 
the windmill had been erected and the pretended 
Driven Well made, and resided there four years 
(D. Q. 4-8). He rented the farm as tenant; it con- 
sisted of 206 acres and extended from the mill pond 
on the east to the west road from Preble to Homer, 
a distance of about three-quarters of a mile ; he 
used it asa dairy farm, making butter and cheese, 
keeping as high as 65 head of cattle (D. Q. 9 
12). Procured the water for his stock at the 
creek ; did in the season of 1860 for a short time 
use a well, situated about two hundred yards 
from the west road, midway between the north and 
south roads ; discontinued its use because they had 
to pump it by hand; there was a windmill put in 
there but it would not supply the stock, and they 
could not depend upon it. (D. Q. 14-16). The wind- 
mill was there in 1859, was on the place when he 
went there describes the well as in a little valley or 
ravine (as to the location there is no dispute). Says 
it was a dug well stoned up; thinks it was 12 or 14 
feet, and about 3 feet across; never measured it; 
water was obtained from the well during his ocecu- 
pancy of the farm by hand pump (D. Q. 19-21). He 
never saw the well dry to his recollection (D. Q. 22). 
Mr. Tallman tried to make the windmill supply him 
with water, he was trying to fix the pump for the 
benefit of his stock; there was nothing peculiar 
about the well, that he knows of ; does not recollect 
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of ever conversing with Wm. E. Tallman about how 
the well was made; never heard him claim that the 
water was drawn by the windmill pump from an 
iron tube driven in the bottom of the well (D. Q. 
93-28). During his four years’ occupancy of the 
farm he never used the well after the first season 
except for drinking purposes, during the farming 
season ; when they worked on that part of the farm 
(D. Q. 29). Does not recollect of ever being down 
in the well; Knew a man by the name of Jeff. Get- 
man; he worked for him; Getman never procured 
water from the well, except for drinking pnrposes ; 
Wm. E. Tallman, during the years Klock oceu- 
pied the farm, lived in the same house with him 
(D. Q. 31-34). The house being about forty rods 
north of Moses T. Tallman’s, with a public road 
passing between the houses and their farms; he 
was on friendly and intimate terms with Wm. E. 
and Moses T. Tallman and their families from 
the Spring of 1860-64 (D. Q. 38). Conversed 
with them about daily, except for six months 
at a time, when William was in _ Indiana, 
and was in the habit of discussing with 
both the Tallmans neighborhood and general news 
freely and unrestrictedly (D.Q. 40-41). He would 
think, if there was anything peculiar about the 
windmill well Mr. Tallman would have spoken in 
regard to it. The first Driven Well in Preble of 
which he had any Knowledge was put down by Mr. 
Dunham, of Homer (the same man that Moses T. 
Tallman says put down two Driven Wells for him). 
While he was on the Tallman place there was a dug 
well put down inthe farmyard. Jeff. Getman, and 
a man by the name of Tom Perry, put it down; 
water was procured by means of a hand pump, did 
not remember distinetly, but thinks it was a wooden 
pump; the well was dug by direction of Wm. E. 
Tallman, and no iron tube was driven into it that 
he recollects ; he was there frequently during the 
digging and stoning it up, as was Mr. Tallman ; he 
heard no suggestion at the time of driving a pipe 
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in its bottom, or anything suggesting that—such a 
thing was feasible, or ever had been done (D. Q. 
51-57). This well, to the best of his reeollection, 
was dug in the year of 1862 or 1863 ; there was a well 
at the house when he went there, and he is under the 
impression there was a Driven Well put there by 
this man Dunham, fer the use of the cheese house ; 
Dunham was making a business of putting down 
Driven Wells, and was the first person he ever knew 
engaged in the business; these Driven Wells were 
considered a new method of procuring water from 
the earth (D. Q. 58-62). This dug well was twelve 
to fourteen feet deep, two and a half to three feet 
across, forty or fifty yards from the pond, and about 
seventy-five yards from the creek ; it wasaboutin the 
center of the pond. The reason of putting down 
this well so near the pond and creek was to prevent 
the cattle from getting on the ice and drowning in 
time of a thaw (D. Q. 63-65). He means to say that 
it was for watering the stock during the season of 
the year when there was danger of injury from 
watering the stock as they were in the habit of do- 
ing at all other seasons (D. Q. 66). The windmill 
which stood over the well in the lot on west end of 
the farm, had arms and wings of iron, and stood 
twenty or twenty-five feet, perhaps not as high, 
above the well (D. Q. 71-72). Direct question 73 
was: ** You have spoken of Mr. Tallman trying to 
make a windmill supply you with water, please 
state what he did in that endeavor to supply you ¢” 
Answer: He took up the pump and brought a piece 
of gas pipe to the shop and had it punched full of 
holes and battered up one end of this pipe, and said 


-he was going to attach that to the lower end of the 


tube of the pump—to prevent its drawing in any 
dirt or sediment of any kind.’’ He did not see him 
attach this to the pump; was not present when the 
pump was replaced. It wasin the Summer of 1860, 
he thinks, this was done (D. Q. 74). His first ae- 
quaintance with Getman was in the Spring of 1860; 
he pretended to be a professional well digger. He 
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hever saw him dig but that one (D. Q. 80-81). The 
shop where Mr. Tallman took the gas pipe was a 
blacksmith’s shop on his own place. He did not 
see the holes punched ; saw the pipe after it came 
outof the shop; thinks it must have been about ten 
inches long; never saw it afterwards; does not ree- 
ollect whether Mr. Tallman ever told him he at- 
tached this pipe to the well tube ; does not recollect 
of any repairs being made to the windmill during 
the time of his occupancy ; does not know of any 
wooden wings being put on and don’t think they 
could have been without his knowledge (D. Q. 90, 
92); the well at the barn had about four or five feet of 
water; Tallman built a reservoir to receive the water 
from this windmill pump, which was led from the 
reservoir into a trough; this was in the year 
1860; the year he went upon the place, and 
while he oceupied it (D. Q. 94, 96). On cross- 
examination he was asked how he got water 
from the well where the windmill was for his 
cattle, and he said, by a hand pump (xQ. 112); 
there was a windmill pump; it was so constructed 
it could not be pumped by hand; Wm. E. Tallman 
owned about ten lots, and he occupied all of them 
(xQ). 118): he worked the farm on shares, the first 
year he was there, afterward paid rent, $1,600 and 
$1,650 per year; the windmill was so constructed 
that it could turn with the wind (xQ. 128). (A 
more reasonable statement than the mechanic, 
Van DenBurgh, makes in regard to the mill 
which, according to his statement, had its boxes 
fast upon the girts at the topof the frame.) Wm. 
EK. Tallman was always improving or suggesting 
improvements more or less all the time he 
lived there; his head ran to making changes 
and improvements (xQ. 151, 152); Dunham made a 
Driven Well on the farm by drivingan iron bar into 
the ground, and after driving 2 certain distance 
withdrawing it, and then driving down a pipe with 
a point to it, to the depth required to get water; the 
bottom of the pipe was perforated (xQ. 159); went 
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himself to the windmill well for water in 1860 and 
61 as did others (xQ. 158): the piece of pipe that 
Tallman took to the shop and had punched with 
holes, to the best of his recollection was flattened at 
the end, it could have been driven in soft ground ; 
was not present when the tubing was attached to the 
windmill pump, and does not know whether the 
tubing was driven into the bottom of the well or 
not (xQ. 181-183) ; has looked down in the well, and 
should think the lowest he ever saw the water, if 
was 12 feet to the water, to the best of his recollee- 
tiou; the windmill pump was above the covering of 
the well, and the hand pump on the same level ; 
what he meant by speaking of the pump of the 
well was, the pipes of the pump running into the 
well (R. D. Q. 184-168); he used the well during 
such portions of the year as the water in the earth 
was usually at its lowest depth, during the Spring 
and Summer and September; the Tallmans did not 
talk freely concerning general business matters, but 
concerning home matters they did ; thinks that they 
talked more with me than with others (R. D. Q. 191); 
thinks the larger proportions of Tallman’s changes 
and improvements were failures (R. D. Q = 194); 
TioMas J. GiTMAN, page 1023, dug the Tallman 
well on his farm at Preble, over which the windmill 
was afterwards erected in May, °59, for William E. 
Tallman (D. Q. 7-10); it was an ordinary dug and 
stoned well; it was somewhere from 10 to 11 feet deep 
when first put down; he stoned it up. . It became dry 
in July or August; Mr. Tallman had a short iron 
tube or cylinder, and he wanted to know if I would 
sink that in the well, inside of the wall, and get 
water; I told him I could, and I did doit; had 
had previous experience in making wells (D. Q. 
11-13); water was raised from the well by a cast 
iron pitcher pump for watering stock and drinking 
purposes for the laboring men who were there 
(D. Q. 15-16); the sheet iron tube or cylinder, he 
thinks, was 12 to 15 inches in diameter and about 
a foot long; saw a piece of tubing in the office of 
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to the one he sunk in the bottom of the well (D. Q. 
18-19); the well got dry again about the Ist Sep- 
tember; they took the stone all out and dug the 
well in the neighborhood of 3 feet deeper or little 
over; her did the work himself at Mr. Tallman’s 
request, assisted by Mr. Tallman, Jothan William- 
son, Herman Smith and James Reddy; the walls of 
the well were entirely taken out; he did the dig- 
ging himself (D. Q. 21-26); it was on the 12th 
of September, 1879, he was unable to remember be- 
cause the camp meeting commenced on the 14th (the 
date is undisputed) ; witness was intending to keepa 
stand at the camp meeting, wanted leave of absence 
for two weeks, and Tallman insisted on having the 
well deepened before he went, saying he could have 
all the help he wanted ; they had the stone thrown 
out and dug it as deep as they wanted it, stoned it 
up inthe afternoon, and at night called it a com- 
plete well (D. Q. 32); they sunk the well 3 feet or 
little better ; perhaps 3} feet; but into 2 feet of 
water (D, Q. 34); commenced restoning the well 
from the bottom; flat field stone was used ; the 
same stone that was taken out was used as far as it 
went: the water at that time on Preble flats was at 
low tide (D. Q. 34, 37) ; the windmill had not then 
been erected ; was in the employment of Tall- 
man and assisted Abram Vandenbergh in erecting 
it (D. Q. 40); his impression is that there was a 
lead pipe attached to the pump leading to an iron 
pipe in the water ; tothe best of his recollection the 
iron pipe was originally 24 feet to 3 feet long, and 
an inch to inch and a half in diameter; holes 
punched in the iron pipe at one end; cannot say 
whether the lead pipe went into the iron pipe or 
not, but his best recollection was that it did, and 
was wrapped around with rags and coal tar at the 
joint (D. Q. 22); he has said he thought the pipe 
was driven in the ground slightly but wants to take 
it back, as he never said it under oath ; thinks it 
was not driven into the earth at all ; said it was his 
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impression once that it might have been put into 
the ground first to steady it, and has said so 
to different parties, but said he would not say if 
was put in the ground six inches or four feet ; these 
were the words he had used (D. Q. 48, 44). Mr. 
Moses Tallman told him that he had seen Mr. Keach, 
and Mr. Keach said that he would give him $25 if 
he would swear that the iron pipe was driven into 
the ground at the bottom of the well below the per- 
Jorated holes, but said he would not agree to pay it 
till after the decision of this suit. Getman said, 
“T will not swear it for $25 nor $2,500, nor 
any other sum; there has been too much mann- 
facturing evidence in this town already over this 
thing.’ Then he said to Tallman, ** Mr. Keach 
rode with me and Mr. Crofoot down from the 
village last evening ; why did he not talk to me as 
wellas to have to talk to you.’ That ended the 
conversation; the conversation wasabout four weeks 
ago; Keach came to Preble, representing himself as 
a lawyer; he came to Preble to examine witnesses 
on this Driven Well business; I did not speak to 
him until he sent for me to come to Mr. Tallman 
(D. Q. 45, 46, 47, 48); went and learned he was ex- 
amining witnesses against the patent by a receipt 
he read that he got off east somewhere, near Troy ; 
had no conversation with Keach, but once said be- 
fore he got away he would call on him to testify. 
This is all pertaining to it, except when they got to- 
gether, and had some fun, one thing and another in 
the hotel, where the examination was held at Preble 
Village; when the windmill was put up, and this 
iron pipe inserted there was about two feet of water 
in the well and do not Know that there was any fall 
off from the time it was deepened until the wind- 
mill was put up (D. Q. 51); nothing to his knowl- 
edge was said about driving the pipe down into the 
bottom, so as to get water below the bottom of the 
well; first heard of a Driven Well, he thinks, in 
the Fall of 1861, on the Cortland Fair ground (D. Q. 
52-54); shown the piece of pipe claimed to have 
been in the well, says it /oo/s like the piece, and 


bears the description he gave to Mr. Suggett the 
counsel appearipg for defendant; has talked freely 
with both sides in this cage,as freely with the one 
as with the other, and stated to each side what he 
recollected (D. Q. 54-55); thinks his memory has 
been refreshed on some points, on both sides, by 
the frequent conversations (D. Q. 56); Ais recollee- 
lion was that the perforations in the pipe were 
above the earth in the water ; has no recollection 
ofa strainer being attached to the iron pipe, or sheet 
iron tubing being placed in the well (D. Q. 59); the 
iron pipe shown they placed in the bottom of the 
well, to have a tendency to prevent drawing up of 
gravel and sediment (D. Q. 60), 


On Cross-EXAMINATION, 


Defendant's Counsel endeavored to intimidate and 
confuse the witness, and not until the 248th eross- 
question do we find anything worth noting. 

He was asked if he had not previously stated that 
he could swear to enough in this case if he had 
a mind to to send the “Green Patent” to hell, 
or words to that effect; he answered, ‘ No, 
sir; never to my Knowledge.” The next ques- 
tion of any importance is 286. He was asked 
if he did not say in the presence of counsel 
for the defendants that the well was only sunk 
deeper once, and that was when the sheet-iron eylin- 
der was put in; he answered, ‘* No, sir ; not that nor 
any other time, nor any other persons.’ Asked if 
he swore to that positively without any hesitation 
or secret evasion, he answered, ‘‘ / do before my 
God and Maker’’ (xQ. 287). Asked if he did not 
tell the counsel and Mr. Palmer that Tallman got 
the pipe at Syracuse, and they would find it charged 
in the freight books; he answered, ‘* No, sir; I said 
they would find a box of hardware charged on the 
books at the Preble depot; [ think it was in the 
month of August; it might have been June ;.am 
not positive either way; think he has received 


204 


$28 from complainants and $1.50, or such a mat- 
ter, from John Suggett, the defendant's counsel, 
Received no presents or gifts. No promise has 
been made to him direecly or indirectly by any per- 
son Whatever, or to his friends or relatives, to his 
Knowledge, he answered, ** Ve. sires Gefore iy (rod 
and maker” again, continuing, counsel asked hin, 
“Will you swear positively, and do you sweat 
that some inducement was not held out to you for 
swearing in this case differently than what you had 
said to various parties, and did it not take a great 
deal of work and coaxing to get you up to the point 
of swearing as you have in this case, and get you to 
go back upon statements that you had made on 
the flimsy ground that they were not under 
oath ; please answer ves or no.” His answer was, 
‘No, sir; if aman should come to me, and try 
to influence me, | would denounce him as I have 
Mr. Keech” (xQ. 292-294). Ata Sunday conversa- 
tion referred to, he was asked if he did not state 
this: ‘*The pipe was driven in the bottom of the 
well ; whether driven one foot or four he could not 
say ;’’ he answered, “I have stated that I could not 
say whether it was driven six inches or four feet ;”” 
asked if he did not say in the conversation that the 
pipe was driven ; he says, no, sir; swears positively 
that he did not; asked if he had not said in word 
and substance, at various places, in the presence of 
Edwin Wilbur, George Way, Dewitt Callan, Abram 
Van DenBurgh, Moses T. Tallman, Calvin Harris, 
Calvin Shepherd, David Crofoot, or either of 
them, that he could tell enough to send the** Green 
patent to hell in an hour,” and also described how 
the pipe was driven, who drove it, and various other 
things ; he answered, ** No, sir;** if the pipe was 
driven at all, L could not tell who drove it (xQ. 315). 
In answer to question 317 he says he never used 
those words to send the “Green patent to hell,” 
and no such thought ever entered his head of send- 
ing it or any one, or anything else to hell. Had no 
remembrance of saying a word to C. F. White or 
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Richard Egbertson, or either of them, about it. He 
did not say to William E. Hunt, Irving Palmer, 
Jed. Lake and the examining counsel that the 
pipe was driven into fhe ground at the bottom of 
that well; he did say it was his fmpressfon it was 
putinto the ground enough to steady the pipe 
at the bottom, Asked how far the pipe was 
driven in the ground he answered *‘ not to exeeed 
six inches,” that is my impression ; and asked how 
it was put six inches in the ground, he answered, 
“it would have to bedriven, | think”: and as to 
what Ais (mpression was as to how it was put in 
he answered, “ my émpression is that // if was put 
in it was driven’ (xQ. 320, 329) ; cross-question 325 
was, you have sworn here, have you not, that if was 
your impression, and is your impression, that the 
pipe was driven six inches to steady it; he answered 
‘* No, sir, I have not sworn to that’’; did you not 
swear that if was your impression that the pipe was 
driven ? answer, *‘ I did a little ;” has not stated that 
it was his impression that 74 was driven six inches 
(xQ. 336, 337); counsel still insisted upon trying 
to compel him to answer that the pipe was driven 
six inches; failing in that, he endeavored to get him 
to give the best idea as to how far, and was an- 
swered, that he could not say whether it was 1, 2, 
3, 4, 5 or 6 inches; still insisting upon an answer, he 
snid, ** Well Tshould think Git is all guess work) 
not over 3, 4, or 5 inches; the next question was, 
You have stated as you swear that if was your fin- 
pression that it was driven six inches: will you 
swear now that it was not driven six inches ¢ please 
answer directly; he says, ‘* No, sir; | would not” 
(xQ. 340-342); thea follows, ** Llow was it driven; do 
you remember; give your best recollection,” again 
he answers, ‘* / do nol know”; and this is the style 
of the cross-eramination from first to last—a futile 
endeavor to make a good-natured, unlearned, honest 
man cross himself. Then followed a string of hy- 
pothetical questions as to statements he had made, 
to all of which he answered that he did not make 
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them, which he will swear positively. Cross-ques- 
tion 349 was: “ Did you not state, and have you 
not stated, that there was a thread or screw on the 
iron pipe by which the pump was attached?’ His 
answer was: “*I have stated that it was my ém- 
pression, then, upon reflection, and looking over 
the matter, Z see was mistaken.” Asked what 
made him change on the subject, he said he made 
up his mind he was mistaken, because he fixed it 
himself, once or twice, and may be more; he says he 
did not help to serew on the pump, and did not 
know there was a thread or screw on the pipe, and 
has not said so, in substance. The witness having 
fixed the date by Mr. Woolston’s diary, who had 
turned down the wrong leaf for him, finds he had 
made a mistake of some days as to the date of the 
Camp Meeting, in September, 1859. He acknowl- 
edges his error, and the counsel asks him if he has 
not sworn falsely; he answers that fe did not in- 
tentionally, but was mistaken in the dates. (The 
Court's attention is called to the style of cross-ex- 
amination extending over several days, and having 
now reached 374xQ.) Asked how the gas pipe was 
supported, he said it was cross-braced with sticks, 
he thinks, in the wall, three or four or half adozen, 
situated near the bottom near the water; that is his 
impression it was fixed so at first, there might have 
afterward been a stick fixed up and down (xQ. 376, 
377). Thinks that the sticks were a little above the 
surface of the water; the four sticks touched each 
other or two sticks touched two (xQ.380). Thinks 
the pipe extended a foot above the sticks and from 
the sticks down to the water not over six inches; 
Mr. Wm. E. Tallman passed the sticks down to him 
wnd he fixed them in; thinks that was about the 
last work in the well (xQ.382-386). Asked how the 
lead pipe was attached to the iron pipe after the 
iron pipe had been secured by the sticks, he an- 
swers that he will not be positive now; ¢hinks it 
was with a spongy piece of leather, a cloth and 
string, and he thinks coal-tar, but would not swear 
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positively as to that (xQ. 398). Asked to describe 
the joint, says he could not, unless one pipe slipped 
inside the other; his /mpression is that the lead 
pipe just entered the iron pipe, did not go to the 
bottom; thinks the end of the lead pipe was a foot 
or a foot and a half above the water; says he has no 
distinct recollection of it, but if his recollection 
serves him right that was the way it was done (xQ. 
406-410). Badgered again by question 412, which 
was: “Then Lunderstand from your last answer 
that now you have a distinct recollection that this 
joint was made in the way you describe, am [I cor- 
rect in my understanding ?” He answers: “Vo, sir, / 
have not a distinet recollection.” Says to the best of 
his recollection the pump that was soldered to the 
lead pipe stood in the neighborhood ef one and one- 
half feet above the surface of the earth at the mouth 
of the well (xQ. 418). Counsel makes an elaborate 
verbal description of the pump and asks if that was 
not correct The witness says, he never saw the in- 
side of it and cannot say. Counsel still further de- 
scribes it hypothetically and asksif that is as he re- 
members it worked; he answered, ‘‘/Vol as / remem- 
ber, but as I think it worked” (xQ. 425-427). He 
swears positively that the pump which was oper- 
ated by the windmill was not within the dug well, 
but was over, and above it, a foot and a half or so 
(xQ. 434); the windmill and building of the reser- 
voir attracted considerable attention, and Mr. Tall- 
man made no secret of it, that he knew of (xQ. 438 

440). Being told that Moses 'T. Tallman, Abram 
Van DenBurgh, George Way, DeWitt Callan, Chas. 
F. White and John F. Cornue have all sworn that 
the pump operated by the windmill was within the 
dug portion of the well, when asked if they were 
all mistaken, he says, ‘*I think they are.’ ‘Ts 
that as strong as you will put it?’ “Yes, sir’ (xQ. 
442, 443); thinks the windmill was not in use until 
the 17th of Aug., 1862; describes the box on which 
the pump stood; thinks the pump had a flange, or 
ears, with holes, to fasten it with screws; when the 
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pipe was put into the well there was two feet of 
water or nearly that, not much odds either way, 
more or less (xQ. 539); after the last deepening it 
was between two and three feet, before the windmill 
was put up (xQ. 540); before the well was opened, 
thinks he stated to different parties the well was 
from 16 to 18 feet deep (xQ. 550); he did not state 
to Mr. Palmer and Mr. Suggett that the well was 
not re-dug (xQ. 560, 561); he did not state that the 
statement was an affidavit that he gave to Parsons. 
Counsel insisting upon his giving the reasons as to 
why the gas-pipe was there, he answered repeatedly 
that He did not know, and again, to xQ. 575, says, 
“T do not know his object in putting it there.’ Is 
confident the pump was on top of the well, on top 
of the box. Asked “Sif John D. Woolston did 
swear that the pump was down in the well it would 
not make him doubt his own memory,”’ he answered 
‘No, sir, it would not.’ *‘ Then you would not be- 
lieve him, would you; please answer yes or no;”’ 
his answer was, ** Yes, sir, | would. I should 
think he would be mistaken, in regard to that pump 
being in the well’’ (xQ. 583). On redirect he is 
asked how many times he had been approached by 
defendants’ counsel and interviewed in relation to 
the well; he says he thinks three times in Preble 
and a few times here in Cortland Village; he has been 
interviewed once by Jed Lake, defendants’ solicitor; 
no one on the part of complainants has promised to 
pay him anything, except the regular fees forattend- 
ance and traveling expenses (R. D. Q. 2-6); has re- 
ceived no money from defendants, except a subpoena 
fee once; was subpoenaed by them as a witness; 
came in and was not sworn. Being asked whether 
having testified that people were attracted to the 
well by reason of the novelty of its construction, 
there was anything new or novel to his knowledge 
except the windmill and its attachments, he answered 
‘* Vo, sir,’ and that there was no other windmill in 
that vicinity at that time; almost every one calls him 


Jeff. Getman (R. D. Q. 11); he dug a well for Wm. 
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E. Tallman subsequent to the one of which he has 
been testifying; it was in the last of November, or 
Ist of December, 1860; it was cold weather and 
quite considerable snow on the ground before he 
got it complete; it was in the barnyard on Wm. E. 
Tallman’s farm at Preble, about half a mile or little 
more east of the other well on the same farm, where 
the windmill well was; Wm. E. Tallman employed 
him to do it; an ordinary dug and stoned well for 
watering stock in the Winter season; there was a 
creek near; the well was built to keep the stock 
from getting on the ice, slipping and hurting them 
and breaking through into the mill pond and drown- 
ing; the water was drawn from it by means of the 
box pipe pump; Wm. E. Tallman said nothing 
about making a well by driving a tube into the 
ground (R.D.Q.13-23); Wm. E. Tallman never made 
to his knowledge any claim to have made a well by 
driving a tube into the earth; at the time he dug 
the barnyard well the farm was occupied by Eze- 
kiah Klock (R. D. Q. 24, 25); explains how he made 
au mistake in the page.in Woolston’s diary ; Wool- 
ston turned down a leaf for him, and he being a 
poor scholar did not notice it; if was turned to the 
14th instead of the 7th. Did not intend when he 
stated that the camp-meeting commenced Sept. 14th 
to make a false statement (R. D. Q. 30-31); when 
the windmill was erected there was about 2 feet of 
water in the well, and he never afterward knew the 
well to be dry. There was a cast-iron pitcher pump 
there worked by hand, afley the windmill pump 
was put there; it was there when the windmill 
pump was put there, and up to Aug 17th, 1862 (D. 
R. Q. 32-37). This pump was used in 1859 for 
pumping water for stock, and up to Aug., 1862, for 
pumping water for laboring men, and for drinking 
purposes (R. D. Q. 38-39). Asked how much 
money he had received from complainants ; he said 
$2 per day and no traveling expenses (R. xQ., 29). 
Asked if he did not say in a store in Cortland, that 
he was going to make $2 out of complainants, and 
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be able to pay back $2 he had borrowed, answered 
‘hat he did not, that he did borrow $2 and told him 
when he came to Cortland he would pay him back. 

The pump that was there, beside the windmill 
pump was the same that was there in May, 1859 ; 
being then told that several of the witnesses had 
sworn to differenf statements, he was asked if that 
might not be so, and thus reconcile the apparent 
direct conflict between his testimony and theirs, he 
answered, ‘*l am positive [ am not mistaken; | 
think they are mistaken about the whole matter, in 
regard to the well being dry, and any pump being 
down in the well from Sept., 1859, until the 17th of 
Aug., 1862.°° After that he knew nothing of it. In 
answer to R.D.Q. 2, he says, “ lam Poor Master of 
the town of Preble, or one of them. ‘This is my 
third year; | have been re-elected each year for 
three years. Was Town Collector one year, about 
six years ago, and have been Constable for three 
vears within the past six years; Lam not Constable 
now,” 

THOMAS BALLARD now occupies the place formerly 
owned by Wm. E. Tallman, on which the well is lo- 
cated ; Knows the Tallmans and Klock, who lived 
on the Tallman farm; he lived in a house he rented 
from Klock, in 1863; there was a windmill standing 
over the well at that time, about 60 rods from the 
house he lived in (D. Q. 6-15). 

The windmill was not in operation in 1863; it 
blew or fell down. 

The frame fell about eight years ago ; some of the 
wings and ironwork before (D. Q. 18-20); the 
wings of the windmill were of sheet iron; there has 
been no pump in the well for eight or ten years past; 
there was always plenty of water in’ the well until 
it finally got filled up by a freshet, the heaviest and 
longest he ever saw; it washed the land very much, 
even the cobble stones into heaps ; has mowed, pas 
tured and plowed over it: for six vears; the well 
was thirteen or fourteen feet deep, stoned up from 
the bottom; he obtained water from it before the 
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freshet (D. Q. 35-37); has been recently reopened ; 
saw a board ladder which had been apparently 
taken out of the well, twelve feet four inches long, 
fifteen inches at the bottom; board sound, and 
about five feet appeared as if the water had been on 
ita part of the time (D. Q. 44-48); the well at the 
house where he now fives, sixty rods from this well 
the water varies from two to ten feet different sea- 
sons of the same year; it is most dry now (D. Q. 
48); Mr. Parsons told him he hired a man to clear 
out the well, but he had not done it, and he em- 
ploved himself and his hired man, James B. Share, 
to clean it out (D. W)., 50): we worked by spells 
three different days; got down to the gravel, which 
the walls went fully down to; the diameter of the 
well at the bottom was most two feet ; along up it 
wis larger; a few inches at the top it was about two 
feet. 

They removed about three feet depth of dirt, 
stones, ete. (D.Q.56); when he went down in the well 
found the earth compact, as if it had lain there a 
number of years; no water of any consequence, but 
it was wet (D. Q. 59, 60); went down eighteen or 
twenty inches before water appeared above the dirt 
(DD. Q. 62); toward the bottom of the well he found 
a copper strainer like one going on a sprinkling pot, 
then a sheet iron tubé about a foot high, 15 or 16 
inches across, a leather string tied about the neck 
of the strainer; string and strainer had an old ap- 
pearance ; strainer was corroded, iron tubes rusty 
and places eaten throngh ; found the tube or eylin. 
der standing on the bottom of the well, about in the 
center, and the strainer just above the sheet tron 
tube on the south side, about two feet below the 
surface of the earth he first took up. (Shown the 
tube and strainer.) Says they are about in the same 
condition as when he found them (D. Q. 68-00) ; he 
first loosened the earth and then stooped down and 
pulled it up; this ground came up quite hard. 

The copper strainer was found just above the ey! 
Inder embedded in the dirt and full of dirt ; beside 
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himself and the hired man Mrs. Share was present. 
(Shown photographs and identified them as being 
correct representations of the strainer and cylinder) 
(D. Q. 71-77); (photographs of the pipeand strainer 
annexed conceded to be correct representations, and 
were marked by the notary ‘* Complainant's Ex- 
hibit No. 2, H. J. M.,”> it being conceded that the 
perforated pipe Is the same testified of by Moses 
Tallman) (D. Q. 78). 

The strainer fits on the perforated end of the iron 
pipe a good snug fit, would not readily drop off ; it 
was the one particular way it fits best; the strainer 
will not fo on the other end of the pipe ; Loess on lo 
the smaller end about an inch anda half; the ori- 
fice in the endof the pipe is about one-third open 
(D. Q. 79-84). 

In cleaning out the well he measured the well and 
found the depth 15 inches (D. Q. 88); two ordinary 
persons could stand upright in the well, but not to 
do any work (D. Q. 90); never has known the water 
in the well at his house to be as low as it is now: 
the irons of the windmill have been lying on the 
eround some eight or ten years ; he tirst saw the well 
in 1863; has a_ slight recollection of seeing a hand 
pump at that time; thinks there was a rod or pipe 
coming out of the well, but could not describe any 
pump (xQ. 31); he looked into the well and saw 
water (xQ. 40); he looked into the well two, three 
or half a dozen times before it was filled up (xQ. 
53); has a slight recollection of seeing a pipe or rod 
beside the water (xQ. 54); the appearance of the 
ladder indicates it had been used in the well; does 
not know, but it might have been there each time he 
looked in the well; never used it or went down in 
it himself (xQ. 85-87) ; the windmill was not in op- 
eration for pumping water after 1863 (xQ. 89) ; never 
knew the well to be dry or nearly so(xQ. 112); 
found an elevator cup besides the copper strainer 
and sheet iron tube in the well when he cleaned it 
out (xQ. 137); measured the well in September, 
1880, and its depth was nearly 14 feet from a little 
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below the surface of the ground ; averaged it with 
the surface; ascertained the depth of the material 
he removed from the well by actual measurement of 
the wall, cobble stone being one foot, and after he 
got it all cleaned out found two feet of flat stone, 
there being in all three feet down to the bottom of 
the well; where he commenced to clean it out, 
measured it the same day and there was 16 inches 
of water In the wellat that time (xQ. 198, 200, 201) ; 
it was about 11 feet from the surface of the ground 
to where he commenced cleaning it out, doesn't 
know where the articles he found in the well came 
from; never saw them before (xQ. 216, 217). 

The first time he measured it there was 16 inches 
of water, the next time 15 inches, afterwards about 
8, about a week ago ; will swear positively that the 
bottom is not 2 to 4 inches lower than the base of 
the wall (xQ. 238, 252); the center of the well and 
the base of the wall are nearly level, there may be 
some stone a little lower than the surface of the 
center of the bottom of the well (xQ. 253, 256): com- 
plainants have paid him seven dollars, including 
pay for going to Preble, and grain for horse, ete.; 
they have made him no promises of any presents, 
to his family or promises of any kind (xQ. 290); 
the well at the house was then so dry that he could 
see half the gravel at the bottom (xQ. 298); had 
never heard from anybody that the well was in any 
sense a Driven Well (R. D. Q. 3). 

Spent with his hired man from 4 to 5 hours the 
first day, from 3 to 4 the second and about 3 hours 
the third day ; it took them so long to clean it out 
on account of the water (R. D. Q. 23); the last day 
they had a pump (R. D. Q. 24); flat stone at the bot- 
tom of the well appeared to have been in it ever since 
it was dug or stoned, the cobbles appear to be the 
same (R. D. Q. 25); there was no appearance of the 
fat stone near the bottom having been recently put 
in (R. D. Q. 27): thinks it would be almost impos- 
sible to have put the stone under ; it is much easier 
to lay flat stone in the water than cobble stone 
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(R. D. Q. 28, 29): since the well has been cleaned 
out if has been Open and accessible to everybody 
that desired to visit it, and for the most of the time 
a ladder in it (R. D. Q. 33); thinks he would have 
heard through Mr. Tallman or his hired man if there 
had been a pipe driven in that well; thinks Mr. 
Tallman would have told of it (RxQ. 29, 30); Mr. 
Parsons did not intimate to him that any articles 
might be found in the well; he preserved them be- 
cause the copper strainer was of some value, and 
thought he would show them to Mr. Parsons 
(RxQ. 33); he first took them up near the barn and 
left them till Mr. Parsons came, then put them in 
the granery, but did not lock them up there only as 
he locked the barn at night (RxQ. 35). 

The dissatisfaction of defendant's counsel at the 
testimony of this witness is shown by the last 
cross-question put to him, which was: ** Were you 
detected in stealing pork from the cellar of Mr. 
Thomas while he lived in Preble, and did you settle 
and compromise that affair‘’° The witness an- 
swered : ‘‘ No, sir.”’ 

The Court’s attention is called not only to this 
question but to the general style of cross-examina- 
tion of this witness in the endeavor of defendant's 
counsel to browbeat and insult him. 


THomAsS BALLARD, on his redirect examination, 
stated that he never knew or heard from anybody 
that the Mr. Thomas referred to, or any other hu- 
man being ever suggested or in any way imputed 
to him the charge of having been in Mr. Thomas’ 
cellar without his permission, either in the day- 
time or in the night-time, or having stolen pork 
from him or anybody else, until these questions 
were put to him by defendant’s counsel (R. D. 
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As to the diameter and depth of this well and 
amount of water in it, Ballard’s statements will be 
seen to be fully corroborate’ by N. J. Parsons, J. 
M. Blanchard, Matthias Van Hoesen, Seth Aldrich, 
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Gilbert Van Hoesen, John Vandenburg, Amasa G. 
Aldrich, John L. Haviland, John S. Cornue, Orrin 
Pratt, and Eben Daly, and it is unnecessary to 
make such reference to their testimony ; Ballard’s 
statement of what took place in cleaning out the 
well is corroborated by his hired man, James B. 
Share, and by Mrs. Share, as a reference to their 
testimony will fully show. 


Marritas VAN HOEkSsEN, supervisor, justice of the 
peace and postmaster of the town of Preble, went 
to see the windmill weil about 1861, at the sug- 
gestion of Mr. Tallman; the point of curiosity was 
the windmill; didn’t know but that it was an ordi- 
nary dug well; nothing else was claimed for it (D. 
(). 31-32); thinks the first Driven Wells he ever 
heard of in Preble were in 1866, made by a man 
named Dunham in Homer. | 


Sern Atprici has been supervisor of Preble: 
has lived there for 60 years ; knew William E. Tall- 
man for the last 45 or 50 years of his life; used 
to meet him on business matters, and knew 
him as a man in town; knows his’ brother 
Moses, and has for the last 36 years; remembers 
William E. Tallman putting in a windmill for 
pumping water; describes the location of the well; 
the windmill was erected a little before the war 
(D. Q. 1-38, 5-8, 11, 12); Knows the process of mak- 
ing Driven Wells, they were first put down in 
Preble about 15 or 16 years ago, as near as he can 
remember, by Mr. Dunham (D. Q. 16-18); when 
Mr. Dunham commenced if it caused considerable 
excitement ; it was then considered a new discovery 
and method of well-making, he had been to the 
Tallman well; never discovered it was anything but 
an ordinary dug and stoned well (D. Q. 19, 21, 22); 
when he visited it at different times, it had from 
10 to 12 inches of water in it (D. Q. 27). 


GARRET VANHOESEN, Sheriff of Cortland County, 
and formerly Justice of the Peace, lived in Preble 
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forty years; knew of Tallman’s windmill and well ; 
always understood it was an ordinary dug well (D. 
(). 1, 2, 4, 14, 15). First heard of the process of 
procuring water by a Driven Well in 1861, on the 
Cortland County Fair Grounds. 


JOHN VANDENBURGH, a brother of the carpen- 
ter, Abram Vandenburgh, one of defendant's two 
principal witnesses, has lived in Preble all his life- 
time, never over three miles from the Tallman’s; 
he was acquainted with both of them; the first 
Driven Well he ever saw was in 1865 or 66, put down 
by Mr. Dunham; it was then regarded by himself 
and townsmen as a new process; was at Tallman’s 
well when the windmill was there; think it was a 
dug well, stoned up, never heard at the time that 
they claimed it to be anything else; the first claim 
he ever heard of was since this litigation com- 
menced (D. Q. 2, 4, 5, 7, 9, 10, 13, 15, 16). 


ALbpert H. VANtorsen, born and always lived 
in Preble; lives on a farm adjoining William F. 
Tallman’s farm; used to see the Tallmans every 
day or two; the first Driven Wells he heard of was 
l4 or 15 years ago; the one at the depot was the 
first he ever saw; they were regarded as a new thing 
and were put down by Mr. Dunham, of Homer (D. 
(). 3, 5, 7-10); saw the windmill soon alter it was 
erected by Wm. E. Tallman; says he pumped water 
from a dug and stoned well; saw water in the well, 
couldn’ t tell how deep it was (D. Q. 14, 15, 16); the 
windmill was regarded as a curiosity (D. Q. 17). 


AMASA G. ALDRICH, 70 years of age; has resided 
30 years In Preble; knew William and Moses Tall- 
man; well acquainted with them; the first Driven 
Well he ever saw was at the depot in Preble, put 
down by Mr. Dunham; helped him put down one 
or two; the process, he thinks, was considered new 
and there was a great deal of talk about it (D. Q. 3, 
5, 7, S, 10, 12); thinks he first heard of a Driven Well 
on the Fair Grounds, when the soldiers were there 
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(D. Q. 16); heard that Col. Green was the inventor 
(D. Q. 17); knew of Tallman’s windmill; was not to 
it, but understood he pumped water from a dug and 
stoned well (D. Q. 21). 


Joun L. HAVILAND, 63 years old; lived in Preble 
24 years; knew William E. Tallman, also Moses 
Tallman, ever since they livedin Preble (D. Q. 2, 4); 
thinks the first Driven Wells made in Preble were 
by Mr. Dunham (D. Q. 9). 


Joun S. CoRNUE has resided at Preble 40 years; 
knew Wm. E. Tallman in his lifetime, and knows 
Moses T. Tallman. The first Driven Well he recol- 
lects in Preble was one at the depot, put down by 
Mr. Dunham of Homer, put down sometime from 
1864 to 1866; they were talked about as new inven- 
tions, new things; the first he ever heard of the 
process was at the Fair Ground; a well driven by 
Col. Green (D. Q. 2, 5, 9, 18, 14, 16, 17). Thinks the 
‘Green well” was in the Summer of “61 (D. Q. 18). 
Was at the Tallman windmill in 1859; saw the 
well ; it was a dug and stoned well and a pump 
was in it; there was water in the well; this was 
the first windmill of its Kind that he reeollects of 
being put up there; the first he ever heard of its 
being talked about as'a Driven Well was about one 
and a half years ago (D. Q. 24, 25, 26). Wm. E. 
Tallman in his lifetime, or Moses ‘l'allman, never 
mentioned such a thing to him; he was well aec- 
quainted with them, and met them frequently ; he 
suw the pipe to the pump go down into the well, 
does not think it could have been driven (xQ. 8! 
106); asked if he would swear positively, if he 
would have heard of a well if it had been there, 
says he could not swear positively, but in all prob- 
ability he would have done so. 


Orrin Prarr, resided in Preble 26 years ; Knew 
Wm. BE. Tallman 2 or 26 years ago, and Moses 
about the same time ; had his milling mostly done 
there (D. Q. 2.3, 4. 7): Knew of Wim. Tallman 
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erecting a windmill, but could not tell the year (D. 
(). 9); the first that he ever heard of a Driven 
Well was at the Fair Ground at Cortland ; the first 
he ever knew put down in Preble was somewhere 
from °65 to °67; they were put down by Mr. Dun, 
ham, of Homer (D. Q. 11-13); the Driven Wells of 
°65 and °67 were considered new and novel there: 
never heard that the windmill operated a Driven 
Well; supposed it to be a dug well, but did not 
know (D. Q. 18, 19); never heard that Wm. E. 
Tallman claimed to be the inventor of Driven Wells 
(D. Q. 27); it had been an unusually dry summer. 


EBEN DAty, lived in Preble 32 years; am ae- 
quainted with Moses Tallman, and his brother 
Wm. while living, (D. Q. 2, 4); had been ** justice 
of the peace’’ for eight years (D. Q. 5, 7); never 
heard of the ‘Tallman well being anything other than 
an ordinary dug and stoned well, until within a 
year or two; since the controversy in the present 
action commenced ; the first Driven Well he remem- 
bers in Preble were about fifteen years ago ; the first 
was at the depot, made by Mr. Dunham, of Homer: 
the first he ever heard anything about a Driven 
Well was when the soldiers were on the Fair 
Ground at Cortland; when the first wells were 
made in Preble it was considered a novelty by 
every one he heard speak of it (D. Q. 47, 48, 49, 51, 
52); says the water during the last of August and 
Ist of September, 1880, was as low as he had ever 
known it to be; would not wish to say lower. 


JAMES B. SHARE rents a house upon the farm and 
works for Thomas Ballard (D. Q. 3-4): assisted Mr. 
Ballard in opening the Tallman well (D. Q. 7). It 
had been partly reopened to the depth of about 12 
feet (D. Q. 12). Mr. Ballard and himself went down 
together ; Ballard went into the well, scraped up 
gravel and dirt, and witness drew it up ‘D. Q. 20- 
22) ; took out a strainer and piece of sheet iron tub- 
ing (articles shown him and are identified) (D. Q. 27 
-28). His wife came to the well while he was work- 
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ing on it. She saw the articles and they were re 
moved to the barn, and put in the granary that 
night (D. Q. 32-35); showed the photographs of the 
tube and strainer ; should say they were correct rep- 
resentations. The cards were marked complain- 
ants’ ‘** Exhibit, A. H. J. M., Notary, Sept. 15th, 
Isso."" He speaks of finding the elevator bucket 
(xQ. 39); understood that Hiram Weeks had done 
something toward cleaning out the well down to 
where he and Ballard found it (R. D. Q. 1). He 
substantially corroborates the testimony of Ballard 
as to what was done, the state of the well, ete., ete. 


Mrs. EMMA SHARE, wife of James B. Share, was 
at the Tallman well while her husband and Mr. Bal- 
lard were cleaning it out. Mr. Ballard was in the 
well, shoveling dirt in a pail, and her husband was 
drawing it up. She saw a section of sheet-iron tub- 
ing and a strainer of the character of one that goes 
on asprinkling pot at the well. The tubing was very 
oldand a good deal rusted—partly rotted away, more 
at one end than the other. It lay onthe ground per- 
haps 2 feet from the well on the grass when she first 
saw it; it was sent up after she got there. She could 
not tell how long, but knew they drew up a pail or 
two of dirt after she got there before the sheet iron 
cylinder came up. Thinks the photographs, Exhibit 
A, shown her are a correct representation of the 
tubing and strainer (D. Q. 2-4). 


Cryton H. Lewis, a lawyer, of Syracuse, twenty- 
nine years of age; had a conversation with Wm. E. 
Tallman in regard to the well he made at Preble, 
operated by windmill ; it was the Summer or Fall of 
1877, and at the request of Noah Parsons went to 
see Mr. Tallman at his place of business ; told him 
he had been requested to interview him in regard to 
a well on his farm at Preble, made some years ago : 
he said he understood there was some excitement in 
regard to the wells he had there; and that his 
brother and Mr. Duell had been writing to him or 
talking to him about it, and that they thought he 
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had something that approached to a Driven Well 
there at that time; he spoke of their having 
found a pipe with perforations in it, and said he 
did not think he should pay any attention to if, 
because he thought there was nothing of it ; 
asked him to explain in regard to the well; and he 
said he had dug a well there; sent and got a wind. 
milland pump and put init; the water soon ex. 
hausted ; he dug deeper; got a piece of pipe and 
had some perforations made in it, and put that in 
the well; then told how he attached it to a pipe 
that was already in the well, by winding some rags 
around it and pitching it where the joint was made 
by their coming together; and that he then made a 
sort of basin there for his cattle, and had plenty of 
water; he said his brother had written to him, or 
seen him in regard to it; and that his brother 
seemed excited over it: but that he did not think 
it worth while for him to take any steps in regard 
to it; that is the substance of the conversation as he 
remembers it ; he (Tallman) said his brother Moses at 
Preble was the man he referred to (D. Q. 1, 7, 9, 
10); the idea that the witness got was that he 
wdded this short pipe in order to reach the bottom 
of the well, after digging it deeper (D. Q. 11); on 
cross-examination, said he made a synopsis of the 
facts, and his narrative is refreshed by the synopsis; 
positive he has not been mislead by the synopsis ; 
asked to detail the interview, says Tallman stated 
that his brother Moses, who lived down there, and 
Mr. Duell had been writing him or talking to him 
about it, and they were trying to get him in. 
terested in it; and that they thought he had 
something like a Driven Well there; then 
said he though he should not pay any atten- 
tion to it; he gave some particulars in regard to 
the construction ; said he dug a well, got a wind- 
mill on there anda pump; think he stated that he 
sent East and got the windmill ; that his supply of 
water soon gave out; that he deepened it; got a 
piece of old pipe and had some holes made in it, and 
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put that on the end of the pump pipe ; he men- 
tioned their having found this pipe with perfora- 
tions in it at Preble,-and that he supposed that is 
what started them to look him up in regard to it ; 
he described how he attached this pipe to the pipe 
of the pump by making a sort of joint, and wind- 
ing rags or canvas around it and pitching it; that 
is all the witness remembers of the conversation in 
regards to the wells (xQ. 98) ; the impression witness 
got from the conversation was that iron pipe was 
used to lengthen out the lead pipe. 

We cannot better characterize this attempt to 
show the Tallman well to be a Driven Well ante- 
dating Green's invention, then by quoting the lan- 
guage of Judge Blatchford in Hitchcock eo. Tre- 
main,» Blateh., 552: 


* This is one of those cases so often met with in 
the history of patents, where an invention, once 
perfected, has shown itself to be so useful and so 
highly appreciated as to have gone at once into so 
erlensive use, that it is inherently impossible it 
should hare been known before, and not have gone 
into general use.” 

‘Its success leads infringers and rival inventors 
to set up crude and unsuccessful experiments as an- 
ticipating it, awd dim recollections are stimulated 
and conscience strained, to clothe with living flesh 
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what was an inert and useless skeleton.’ 


We may properly go even further, and say that 
‘dim recollections are stimulated and conscience 
is strained to clothe with living flesh’? what had not 
even a skeleton for its support. Perhaps no inven- 
tion has ever been made regarding which it was so 
easy to conjure up anticipations as this; owing to 
the wide extent of territory over which the inven- 
tion has spread, the infirmity of human memory, 
the ease with which times and dates are confounded, 
the strong motive actuating so many people who 
are interested in destroying the patent, the popular 
prejudice against it by reason of its levying tribute, 


eet eee sae 


229 


in some cases on whole communities, it thus is no 
wonder that phantom wells having no existence at 
all, except in the imagination of mistaken but willing 
Witnesses; other wells, misplaced as to time, some. 
times mistakenly, sometimes, it is feared, knowingly, 
have sprung up all over the country, hydra-headed, 
so that no sooner have we demolished one and 
proved its non-existence, or its existence ata later 
date, than others take its place and multiply upon 
us; so that if experience had not rendered us 
incredulous we should have to believe that the 
Driven Well had been invented scores of times, by 
different persons, in nearly every State of the Union, 
and about every year from 1848 to 1861, and (here it 
stops. Nobody but Hunter, Mudge and Sugegett 
have ever pretented to invent it after 1861); their 
claims have long since been exploded, and they have 
acquiesced in the result. 

We call attention to the many absurdities and 
contradictions of themselves and each other be- 
tween Moses T. Tallman and Abram Van Denbure, 
such as one saying the pitman was of wood, two 
inches square; the other that it was of iron one 
inch round; to Vandenburg’s statement that the 
windmill boxes were bolted firmly onthe girts, with 
impossibility of turning to the wind; to statements 
of both that two men were together at different 
times, working at a pump in the well—an utter im 
possibility, as two men could barely stand together 
in the well without a pump between them, much less 
with a pumpand a timbersix by three inches between 
them. 

Such inconsistencies prove the entire unreliability 
of the witnesses’ memories, and the very little they 
do testify of, in relation to the well itself, which, ex- 
cept as to their saying it was dry, thus showing 
need for a Driven Well or some other remedy, does 
not give any facts that can even by implication be 
connected with a Driven Well. 

We shall make no attempt to analyze the testi- 
mony in relation to this well, but call the attention 
of the Court to a few simple facts; 
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(1) That no one witness has described the making 
ofa Driven Well in the bottom of Tallman’s open, 
dug and stoned up windmill well. 


(2) That no number of witnesses have described 
the successive stages of making a well there, which 
if put together would show a Driven Well made by 


(jreen s process. 


(3) That although Tallman, Van Denburgh and 
another, say there was no water in the open well at 
the time the iron pipe was used, we show by Get- 
man, who dug and deepened the well, and was there 
during the entire time of its making and changing, 
that there was plenty of water in the open well, and 
continued to be for at least two years afterwards ; 
by Klock, who occupied the farm within six 
months after the well and windmill were completed, 
and for four years afterward, that there was always 
water in the open well; by Ballard, that there con- 
tinued to be plenty of water until the well was filled 
up and destroyed by a freshet some years after. 


(4) In corroboration of German, Klock and Bal- 
lard, we show by numerous witnesses that when the 
dug well was reopened in 1880 there was in it, dur- 
ing the dryest time for years, 7 inches of water. 


(5) Much ingenuity was exhibited by defendant's 
counsel in endeavoring to build a theory for us, 
that the copper strainer being put upon the end of 
the iron pipe, was then driven into the bottom of 
the well. We adopted no.the Ory On the subject, eX- 
cept that, finding the copper strainer in the well 
which fitted on the end of the iron tube in one pos- 
ition nearly perfect, that.it was probably so used 
by Wm. E. Tallman in some of his changes made to 
enable Klock to get water. for the stock, and keep 
vravel out, as Vandenbergh testifies had been 
pumped ; it is a mere implication, but a stronger 
one than any that defendant's witnesses have estab- 
lished as to any driven well, 
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(6) Ttis a signifieant feet that among all the wit 
nesses Who visited the well (and owing to tts having 
been operitied by a windmill the entire neighbor 
hood was attracted) none of them ever heard of its 
being a Driven Well, nor did they ever hear of such 
velaim, until about U8?) after Driven Well litiga 
tion had been years in’ progress within & miles of 
their locality. 


(7) While a number of witnesses for defendants 
testify that Wim. KE. ‘Tallman told them he was going 
fo drive a pipe, or had driven a pipe in the bottom 
of his dug well no one of them, or all of them to- 
gether, testify to having received from Tallman such 
a description as if combined would have enabled 
them by following it to have made a Driven Well 
like Green’s, 


(8) William EF. Tallman’s own statement made to 
Ceylon H. Lewis in 1877 which, as it relates to the 
manner of connecting the iron pipe to the suction 
pipe of the pump, agrees with Getman’s Imperfect 
understanding of how it was done, proves that he 
never eren claimed to have made a Driven Well, 
ieeei fhe gat he had done SO, nnd even alter IX 
Com. of Patents Duell had been writing to hin, 
and his brother Moses had got excited over to and 
over Laawver Porter's assertion that that old) piece 
of pipe was worth StOQj00Q, “he did) not think 
he should pay any attention to it Gecaese he thought 
there was nothing of it) (see Cevlen HH. Lewis’ 
testimony, Complainant's record, Vol. 1, page 479, 
Ld.Q. 9, xQ_08). 


Note. —W hile it is not incumbent upon us to ae 
count for this iron pipe or explain its use, it seems 
evident it was used after the well was deepened, to 
piece out the lead suction pipe, and perforated, so 
that its lower end could be inserted into the sand 
sufficient to steady it with the help of the cross- 
sticks, as described by Getman, and still leave the 
punched holes in the water above the bottom of the 
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well: the holes being for the PULP OSe of excluding 
wravel, which, as Van Denbureh testified, had 
troubled him, The discharge pipe of the pump was 
but halfan ineh in diameter and a tenth part of the 
holes In the tron pipe, if above the bottom of the 
well, were amply sufficient to supply the pump with 
Water, 


()) ‘The very pipe itself, if the one that was used 
in the well, of which there is really no proof, shows 
that is was never intended to be driven, and that 
this old battered piece of gas-pipe, found among a 
lot of old iron many vearsafter any pipe was shown 
to be in the well, ana it is not shown when it came 
out of it, or if ever it came from it, or where it had 
been from 1859 (the last trace we have of any such 
pipe) until 1875, when through the machinations 
of Duell, an interested attorney conducting cases 
against the Driven Well patent, and lawyer Porter, 
of Homer (see Moses Tallman’s testimony, xQ. 201), 
who excited Tallman’s cupidity and desire for fame 
by representing this old) tube to embody a fortune. 
After sixteen vears of obseurity totally unaccounted 
for, this old pipe mysteriously appears upon the 
scene and by insinuation, implication and hearsay 
alone, is attempted Co be galvanized into life as the 
very first, old original Driven Well, 
been made as is usualinall these cases, by a man 


claimed to have 


no longer living, and who almost with his latest 
breath declared ** there was nothing in it” 

The extreme Percinarciey of defendants in endeav- 
oring tomake something out of nothing in this case, 
returning repeatedly to re-examine their witnesses, 
ostensibly in rebuttal but really re-examining upon 
the matters in chief, must be our excuse for having 
taken so much of the time of the Court upona 
claimed Driven Well, of which defendants have 
made no real proofs even if uncontradicted. But 
for the fact that we prefer that the Court should ex- 
amine into this Tallman well de novo we might well 
have relied upon the decision of his Honor Judge 
Blatchford, based upon the testimony of Tallman 
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and Van Denburgh, as given in this case. We 
quote from that decision : 

‘* All the evidence of Moses 'T. Tallman goes to 
show that the well was not a Driven Well, and that 
there was not in it any such process embodied as 
that of Green. The testimony of Abram Van Den- 
burgh is not entitled to any more weight. On the 
other side, the evidence is overwhelming that there 
was, and could have been no Driven Well at the 
time and place in question.” 


V1iIl.—The So-called Well at Naperville. 


Although proofs by the same witness, Hunt (the 
only witness on the subject in this case), and also 
by other witnesses, were made in the Carman case 
and the Cross case, no reference was made to the 
opinions filed in those cases; nor is any reference 
made in the brief of Mr. Lake, which was prepared 
and ready to be submitted in this case at the last 
term. It will suffice to say that the testimony of 
Hunt shows that this alleged well was not actually 
within the scope of the Green patent, and that it 
was simply a punctured hole in the earth—a flowing 
Spring without any pump or lining tube,and that it 
did not put into operation the discovery involved in 
the Green patent. Hunt's testimony can be found, 
if it be worth while to examine it (and we think it 
is not), at page 159), volume 2, of the record. = Mr. 
Hunt says that he made a rod for driving down into 
the earth with a sledge: that he had heard that 
these rods were used in flowing wells, but that ‘* he 
does not know that they ever were used” (Q. 15, 
page 1601). 


VIIL—Prior Publications and Pate nis. 


Of the sixteen alleged) prior publications, the 
Record contains only four The extract printed 
on page LI7e. of the Record, was distinctly over 
ruled by this Court, in the case of Eames 
Andrews, The publication referredto on page 1609, 


See 


Ne 


227 


indicates certain tools for some operation connected 
with agriculture, but there is no description of 
it except that it is said to be from a certain 
drawing found in Rees’s Cyclopedia, and two 
publications from that work were considered and 
overruled in this Court in the case last referred 
to, so that we need now only consider a_ single 
publication, that at page 1571, of the Record. 
The most cursory examination of this extract, and 
its accompanying drawing, shows that the device is 
styled an ‘earth borer,’ and it consists of a tube 
of about ten feet long, having a rod with an auger 
working up and down in the tube, and the instru- 
ment was bored into the loose sand or soil, and was 
then withdrawn and the object was, that the tube 
should receive a portion of such stratum, as it may 
have perforated, and when the tube was withdrawn 
it should retain such portion for examination. It 
has nothing to do whatever with the Driven Well, 
and it was ridiculous to introduce it into the case. 

Defendant also refers to an Extract from Living- 
stone's Travels in Africa, wherein a nasty practice 
of negresses in sucking water from the earth, and 
spitting it in a gourd, is set up as an anticipation of 
Col. Green’s invention. Ree., p. 1619. 

This Extract is beneath notice. Counsel for 
defendant might with more force refer to the boyish 
practice of slealing cider by means of a straw from 
the bung-hole of a barrel. 


1X.—Abandonment or Dedication to the Public. 


Under this general ground of defense the ap- 
pellees make three claims: 


First.—That Green, the inventor, voluntarily 
abandoned his invention to the public and made 
such long delay in his application for a patent as to 
forfeit his night to it, 


Seoond.—That Green himself used the invention 
publicly and consented to and allowed the use of i 
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by others for more than two years prior to his ap- 
plication, and thereby, under any construction of 
the Seventh Section of the Act of 1839, his patent 
Was invalid, 


Third.—TVhat the invention was publicly used by 
others for more than two years prior to the applica- 
tion for a patent, and that such use, though with 
‘out his consent and allowance, invalidated the patent 
upon the true construction of Section Seven of the 
Act of 1839. 


We will consider these claims in their order. 


First.—As to abandonment or dedication to the 
public, we regard this defense as conclusively set- 
tled by the opinion in this Court at the last term in 
the case of BEEDLE ev. Bennetrr. That case was 
argued upon an agreed statement of facts, which 
appears in full in the opinion of the Court. 

The facts which relate to abandonment or dedica- 
tion thus consented to by counsel in this recent 
case, were as follows: 


“That the said N. W. Green made his alleged invention or dis- 
covery as early as 1861, when he put down on his own grounds, at 
Cortland, New York, the first driven well for the purpose of demon 
strating his discovery. 

‘** That he, at the time of his alleged invention, claimed to have 
made a valuable discovery and to have invented a new process. 

‘“* That he then declared an intention to secure his process by Let- 
ters Patent and expressed his belief that large profits would accruc 
therefrom. 

“That he, at that time, having been partly educated at West 
Point, was engaged in organizing a regiment at Cortland, N. Y., his 
residence, and was expecting soon to take part in the war of the re- 
bellion. 

** That in June, 1861, he put down a well at his house in Cortland, 
and in October, 1861, he publicly drove a well, in the manner <de- 
scribed in his original patent, at the fair grounds near Cortland, for 
the use of the soldiers in camp, and demonstrated to his own com 
plete satisfaction its success. 

‘*That he gave orders and directions for the construction of 
proper apparatus for driving such wells, and made arrangements for 
its transportation with his regiment as it was moved to the seat 
of war. 
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* That on the 6th of December, 1861, while in discharge of what 
seemed to be his duty, he felt compelled to shoot one of the captains 
of his regiment named McNett; that the shot was not mortal, but 
inflicted serious injury; that in the then state of the public mind this 
occasion gave rise to intense public excitement, out of which sprang 
a controversy of extraordinary bitterness, involving numerous per 
sons and continuing for several vears; that the effect upon Green 
was disastrous in the extreme; that he was suspended from his com. 
mand, then tried by a court of inquiry at Albany, and reinstated in 
command; that his regiment, after having, it is said, required the 
protection of a battery to save it from violence at the hands of evil- 
disposed people of the country, removed to Washington, where 
Green was relieved from command, and then dismissed the service, 
and subjected to military charges. 

‘* That he was, in addition, harassed by the civil suits brought to 
charge him with a personal liability for articles used by his regiment. 

‘“* That he was also arrested and then indicted for the shooting of 
McNett, and after repeated postponements of the trial, effected be- 
cause of the excited state of the public mind, was tried in 1866, and 
the jury having disagreed, was discharged. 

‘* That during this period he also became involved in church diffi- 
culties arising out of the shooting of McNett; wasexpelled from the 
church and compelled to appeal to the bishop, and also became in- 
volved in litigation with the pastor of his church. 

‘* That his efforts during this period to secure a reversal of the 
order dismissing him from the service were constant and absorbing 
and were attended with such anxiety of mind as to give rise to the 
charge that he was insane. 

‘* That this state of things continued up to 1866, during which 
period he was of necessity often absent from Cortland, at Albany 
and at Washington, and that he was compelled to devote his entire 
time to the controversy in which he had become involved, abandon- 
ing all other occupation and exhausting all his means, 

‘* That in November, 1865, when Green saw, by an advertisement 
in the papers, that driven wells were being put down, although he 
was advised by counsel defending him on the indictment for the 
shooting of McNett not to apply fora patent, as he would thereby 
increase the number of his enemies and prejudice him on the trial of 
the indictment, then about to come on, he nevertheless did then, and 
in opposition to the advice of his counsel, file his application and 
assert his right to the invention. 

‘** That the said Green, during this period aforesaid, never de- 
clared any intention of abandoning his said discovery and invention, 
and that, having so made his application as aforesaid, original Letters 
Patent were granted the said N. W. Green January 14, 1868.” 


Upon this state of facts the Court held that the 
law applicable to the question was to be found in 
the Acts of 1836 and 1839; ‘‘that the Act of 1839, 
as has been repeatedly held, has no effect to invali- 
date a patent unless there be proved an abandon- 
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ment, or of the use of the invention for more than 
two years prior to the application for a patent.” 

And after brietly reciting the facts in the statement 
of the case, the Court seid: “* Those circumstances 
sufficiently rebut the presumption which might 
otherwise have arisen, of an intention on his part to 
abandon and dedicate to the use of the public the 
invention described in his patent;*> and the Court 
cited with approval the opinion of Judge Benedict 
in Andrews -. Carman, 13th Blatehford, 807-325, 
which held that under the circumstances disclosed 
in that case (which were substantially the same as 
those in the agreed statement of facts in Beedle -. 
Bennett) it would be going far to say that his acts 
amounted to a dedication of his invention to public 
use and work a forfeiture of his right to it. 

The facts proved in this case, contained in the two 
volumes of this record, are substantially the same 
as those in the agreed statement of facts upon which 
this opinion of this Court was founded. Most of 
them were proved in Andrews ¢. Carman, and 
there is no additional testimony to show any 
express abandonment of the invention, or any con- 
flict with the agreed statement in Beedle ¢. Ben- 
nett. In fact, that statement was prepared by 
counsel on both sides as a summary, as compact as 
it could be made, of all the facts which have been 
disclosed in this protracted litigation. 

We do not consider it necessary To cite this evi- 
dence in any detail, It shows minutely the disaster 
which affected the inventor's life for years, which 
occurred on the 6th December, 1861, in the shoot 
ing by Green of MeNett, on of the Captains of his 
Regiment, for disobedience of orders: all the cir- 
cumstances which followed this disaster are set forth 
in the evidence—-his civil arrest, his suspension 
from his command, his subjection to the court of 
inquiry at Albany, his indictment for the shooting ; 
numerous civil prosecutions originating from his 
military position; diffieulties in the church with 
which he was closely connected springing out of the 
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McNett affair, and from persons unfriendly to the 
war in which he was so zealous; the renewal in 
Washington of the military charges against him ; 
his final dismissal from the service; his persistent 
but useless efforcs to secure restoration; his repeated 
attendance before the criminal Court to postpone 
his trial; his trial upon the indictment in’ which 
the jury disagreed, and his final discharge on the 
oth of May, 1866. 

The evidence discloses that during all this time, 
and through this coneatenation of troubles, he 
became discouraged and despondent and almost 
driven to despair: that he was obliged to neglect 
almost all ordinary business, and even his domestic 
affairs, and that his mental condition and his out- 
ward circumstances were such as to justify in the 
fullest degree the opinion of this court that they 
rebutted any presumption of an intention to aban- 
don his invention to the use of the public. 

We adda statement of the names of these wit- 
nesses, With reference to the pages on which their 
testimony will be found, for convenience, if any 
hecessityv shall arise to refer to it. 


Oscak C. Fox, page 328. 

Dr. Jupson C. NELSON, page 359. 
GEN. ABNER DoUBLEDAY, page LOOO 
Wa. H. Cuacr, page 340. 

C. D. Bowroxr, page 406. 

Heman F. Roprnson, page 331. 
JosEPH L. GALT, pages 346, 605. 
Horack DIBBLE, page 658. 

JUDGE A. P. SMITH, page 833. 
JUDGE HirRAM CRANDALL, page 682. 
Mrs. JuLIA A. GREEN, page 353. 
Cot. NeLson W. GREEN, page 559. 
Dr. J. BALL, page 729. 

JAMES S. SQUIRES, page 747. 

Wa. P. RANDALL, page 767. 
Kustacre D. Dippie, page 776. 
JouNn WHEELER, page 878. 
NicnoLtas H. HAyNeEs, page 442. 
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Cuas. C. TAYLOR, page 872. 
STEPHEN D. FREER, page 928. 
GEORGE W. LAson, page 1101. 
D. C. McGrEGOR, page 885. 
M. M. WaATERs, page 889. 


No express abandonment or dedication is shown, 
He was prevented from using his invention by the 
breaking up of his command. He testifies that he 
intended from the beginning, upon the ending of 
the war, to take out a patent, and appropriate the 
invention to himself. The evidence of these facts 
will be found in the testimony of the following wit- 


nesses. 


Mrs. JULIA A. GREEN, page 353. 

JosEPH L. GALT, page 605 (Q. 30, page 607). 

CHARLES ©. TAYLOR, page 874, Q. 21. 

Cot. N. W. GREEN, page 559. See page 575, Q. 
93, 94. 

Dr. J. A. Topp, page 611. See page 613, Q. 28, 
24, 20. 


Second: As to the claim that this invention was 
used for more than two years with the consent and 
allowance of the inventor. 

Before alluding to the proofs on this subject, it 
may be remarked that the proof of such consent 
must be actual, full, unequivocal and conclusive ; 
that no mere inference will avail, and that nothing 
short of the full measure of actual proof will suf- 
fice to coerce the inventor into a surrender of his 
rights. The principles governing the subject are 
fully stated by Mr. Justice Clifford in Jones ¢. 
Sewall, 6 Fish, 893. 

‘‘Such acts of an inventor are to be liberally construed as acts of 
an experimental character, nor is the inventor to be estopped by 
allowing a few persons to use his invention to ascertain its utility, or 
by any such actsof peculiar indulgence and use to others to use the 
same, as may fairly consist with the clear intention to hold the 
exclusive privilege (Mellus ¢, Silsbee, 4 Mason, 111). Where a party 
has subsequently taken out a patent, the Court is not authorized to 
give effect to such defense to the charge of infringement, except in 
case where the proof is clear an:l cogent (Wyeth e. Stone, Ist Story 
241). 
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‘‘Abandonment or dedication of an invention to the public being in 
the nature of a forfeiture of a right, is not favored in law, and Mr. 
Justice Nelson decided that such a defense could not be sustained 
unless the acts of the party invoked for the purpose were corrob. 
orated by some declaration manifesting such an intention; * * * 
such an inference is never favored, nor will it in general be sufficient 
to prove such a defense unless it appear that the use, exercise or 
practice of the invention was somewhat extensive and for the pur- 
pose of gain, evincing an intent on the part of the inventor to se- 
cure the exclusive benefits of the invention without application for 
the protection of letters patent (Curtis on Patents, 3d Ed., 389).” 


The proofs that the invention was used with 
Green's consent and allowance more than two years 
before his application, attempted to be made in this 
case, must be considered and adjudged in the light 
of these principles. 

In the case of Beedle v. Bennett no effort was 
made to establish such use. The Court says, ** There 
is no evidence in the record of any us» orsale of the 
invention by Green before application for the pa- 
tent, and no evidence from which to conclude that 
any use of any driven well by others before his ap- 
plication was assented to or allowed by him, except 
in the instances mentioned at Cortland which were 
merely experimental tests made by himself.”’ 

But in thiscase an attempt Aas been made to prove 
the knowledge of Green of other wells than those 
which he publicly made, or caused to be made, by 
way of experiments. 

But it is submitted that such an attempt is a fail- 
ure, and that the proof is of such a character as to 
be entirely insufficient to overcome Green's explicil 
denial of any such knowledge on his part. He 
denies it generally, and he denies if in detail the 
statements of the witnesses who attempt to prove it. 
The chief witness brought by the defendants below 
to prove this fact was Henry Bates, whose testimony 
is found upon page 1362, Vol. 2d, of the Record. 
He was an infringer of Green's patent and was a 
witness in the Carman case. The substance of his 
testimony is that in 1863 he was building a house 
in Cortland ; that Green came merely to visit the 
premises, and that he saw there a Driven Well. 
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He says in answer to Q. 35 (p. 1364, Vol. 2): “In 
looking over the house we came to the well and 
cistern pump which came up in the sink, the well 
pump on one end of the sink and the cistern pump 
on the other; and I showed him my arrangement 
for getting water there. I told him how I pumped 
the well water from one side and the cistern water 
from the other side. We pumped the water, he did 
and I did too. He said that was a good arrange- 
ment or a good thing, [cannot say which, one or the 
other. He spoke about which was the well, and 
which was the cistern, when we first started in; 
both were clear water; (ial is a/l 1 remember about 
the well and pump business just now.” 

In this statement of facts the witness says nothing 
of the well being a Driven Well, and does not assert 
that the subject of the character of the well came 
up on the occasion. But being plied with the 
further question, Q. 372. “ Did said Green known at 
that time that this was a Driven Well’??? 9 Ans, 
‘*We talked about its being a Driven Well.’ Q. 
38. ‘** What did you say about this being a Driven 
Well’? Ans. ** 7 don’t remember now what was 
said.” 

Even if this stood uncontradicted it would be of 
little force, and certainly would not amount to the 
conclusive proof required to produce the effect it was 
offered for ; but Green positively denies that Bates 
told him any such thing, or that he ever knew there 
was, prior to 1566, such a well upon Bates’ prem- 
ises (Col. N. W. Green, Vol. 1, p. 571). 

In view of the fact that Green was the inventor of 
the driven well, and had from the first intended to 
claim and appropriate the invention as his own, it is 
quite incredible that if Bates, in any definite or ex- 
plicit maner, called his attention to the fact that he 
had in his house a well made in pursuance of that 
invention, that Green would not have remembered it, 
and would not, at the time of the communication, 
have acted precisely as he did subsequently when 
he was informed of the use of such wells by Dr. 
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Todd in 1865, immediately after which information 
he made every effort to secure a patent, in spite of 
the opinion of his counsel, that it was prudent to 
delay it. 

Besides this attempted direct proof, the defend- 
ants below endeavored to show by a number of 
witnesses that they had Driven Wells in use in the 
village of Cortland, containing two thousand inhab- 
itants, upon the outskirts of which Green resided, 
but no one of them ventures to bring, any one of 
these wells in any manner to Green's knowledge, 
except William Winters, and he states that it was 
not until September, 1865, within four months of 
Green’s first application for a patent. 

Suggett also says that there were several wells 
made by himself and others, put down in Cortland 
before February, 1864, and some more which he 
thinks were put down in the Fall of 1863 cr the 
Spring of 1864, but at what period he cannot be pos- 
itive. His list includes the wells of the witnesses 
just mentioned. 

From the testimony of these witnesses it is sought 
to be inferred that Green must have had knowledge 
of them. 3 

It is a sufficient answer to say that Green posi- 
tively denies such knowledge, and all the cireum- 
stances surrounding him, and his relations to his 
neighbors and to the details of domestic life in Cort- 
land at that time were such that no such infer- 
ence could fairly be drawn even in the absence of 
such denial. His denial is without any qualifica- 
tion. He declared that he had never seen or heard 
of any of the wells testified of by these persons, 
both in the aggregate, and as to each one separately, 
and asserted that he knew of no such well having 
been made after the experimental wells, one at his 
house and the other in the camp of his regiment, 
until informed by Dr. Todd, in December, 1865, of 
the operations of Suggett and Mudge under the 
other patents (Col. N. W. Green, Vol. 1, p. 572, 
573). 


Nor is there any proof of his previous knowledge 
of Suggett’s or of Mudge’s patent. It is ineredible 
that if such proofs had been available, they would 
not have been made by Suggett and Mudge during 
the interference trial, when all the circumstances 
were fresh in the recollection of the witnesses in this 
case. 

It is clearly proved that as soon as Green was 
informed of the operations of Suggett and Mudge, 
he hastily drew up, himself, and transmitted to the 
Patent Office, an application for a patent, through 
the Hon. Hamilton Ward, then a member of Con- 
gress, Whose testimony establishes the truth of that 
Statement. 

[t appears that this application was actually filed 
in the Patent Office in the month of January, 1866, 
but was in some manner mislaid. This required 
the making of another which Green promptly fur- 
nished as soon as the necessity became known to 
him. ‘The latter application was forwarded in 
March, 1866. 

It is proved also that this application was made 
against the express advice of his counsel in the 
indictment trial then about to take place. These 
facts are shown in the testimony of M. M. Waters, 
Vol. 1., page 894, Q. 27; Dr. J. A. Todd, p. 613, 
Q. 23-25, page 617; Col. N. W. Green, page 563, 
(). 26-29, page 566, Q. 40 47; Hamilton Ward, 
pages 349-351. 

Not only do these facts show that no wells could 
have been put down more than two years before his 
application with his knowledge, much less with his 
consent and allowance, but that he entertained the 
strongest desire and intention to secure the benefit 
of his invention by a patent, and had never aban- 
doned his right to it or intended to do so. 

They show that he saw in November, 1865, when 
Todd notified him of the existence of such wells, 
that in order to save .his invention and secure his 
rights, prudence required a prompt assertion of it 
on his part, and that althongh dissuaded by his 


_ “~we ~“ 


237 


counsel through fear of its effect upon his personal 
fortunes in the indictment, he asserted it regardless 
of all such consequences. So that the proofs not 
only fail to show that the patent was invalidated 
by the use of the invention with his consent or 
allowance for more than two years, but that he did 
not, in fact, abandon it to public use or intend to 
do so. 


Third.—But it is claimed that in this case there is 
proof that others used the invention more than two 
vears before Green's application, and that whether 
they did so by his consent or allowance or not, his 
patent is invalidated, under the true construction 
of the Seventh Section of the Aet of L839. 


In the case of Beedle o. Bennett, the Court say, 
* Much less is there any evidence to show that there 
was any use of the invention by others for more 
than two years prior to his application.” 

The fact that no such proof was attempted to be 
made in that case, and no statement to that effect 
contained in the agreed statement of facts, made it 
unnecessary there to examine and determine the 
true construction of the Seventh Section of the Act 
of 1839. 

But it is not denied that in this case there is 
proof that after the invention by Green in L861, and 
his public exhibition of it in Cortland, the rumor of 
it spread, and the value of it became apparent, and 
other persons, without Green's consent and allow- 
ance, did put the invention into public use without 
his knowledge. It is insisted that this fact, under 
the right construction of Section 7 of the Act of 
1839, invalidates the patent, and so Judge Love, in 
one of the two prevailing opinions in this case in the 
court below, marked with much ingenuity and 
foree, distinetly held. 

It may be remarked also that in Egbert ¢. Lipp- 
man, 104 U. S., 38, this Court said, ** Since the pas- 
suge of the Act of 1839, it has been strenuously con- 
tended that the public use of an invention for more 
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than two years before such application without his 
consent and allowance renders the letters patent 
therefor void. It is unnecessary in this case to 
decide this question of the alleged use of the inven- 
tion covered by the letters patent to Barnes, as it is 
conceded to have been with his express consent.” 

It is therefore necessary in this cause to consider 
the question thus left open, and to determine 
whether or not it was true prior to the Act of 1870, 
| that any public use of a man’s invention In any 
| part of the country, by any person who may have 
| obtained lawful or surreptitious knowledge of it 
during experiments of the inventor, must neces- 
sarily have invalidated a patent issued prior to the 
law of 1870, and covered by the law of 1836 as 
modified by the Act of 1839. 

Wewill consider, first, the course of decision upon 
the construction of the law concerning this subject 
as contained in these two acts, and, secondly, the 


true principles upon which those acts should be 


construed, 

For convenience, we will state the provision of 
the Act of 1836, and the Seventh Section of the Act 
of 1889, modifying it, in the language of the stat- 


utes. 

The Act of 18386 (5 Stat., 117) is entitled **An Aecl 
lv promote the progress of the useful arts and to 
repeal all Acts and part of Acts heretofore made 


Sor lhat purpose. , 


Section 6 provides that any person or persons having described or 
invented any new and useful art, machine, manufacture or composi- 
tion of matter, or any new and useful improvement on any art, ma- 
chine, manufacture or composition of matter, not known or used by 
others before his or their discovery or invention thereof, and not, at 
the time of his application for a patent, in public use or sale with 
his consent or allowance as the inventor or discoverer, and shall de- 
sire to obtain an exclusive property therein, may make application, 
etc. 


The Act of 1839 (5 Stat., 355) is entitled ** An Aeé 
in addition toan Act to promote the progress of 
the useful arts,’ and Section 7 provides that 


‘* Every person or corporation who has, or shall have, purchased 
or constructed any newly invented machine, manufacture, or com- 
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position of matter, prior to the application by the inventor or dis 
coverer, for a patent, shall be held to possess the right to use, and 
vend to others to be used, the specific machine, manufacture or com- 
position of matter so made or purchased, without liability therefor 
to the inventor or any other person interested in such invention ; 
and no patent shall be held to be invalid by reason of such purchase, 
sale or use, prior to the application for a patent as aforesaid, except 
on proof of abandonment of such invention to the public, or that 
such purchase, sale or prior use has been for more than two years 
prior to such application for a patent.” 

The Act of July 8th, 1870 (16 Stat., 190), is en- 

. b 

titled ** An Act fo revise, consolidate and amend 
the Slatutes relating to patents and copyrights.” 
Section 24 (which is now Section 4886 of the Re- 
vised Statutes) provides that 

‘* Any person who has invented or discovered any new and useful 
art, machine, manufacture or composition of matter, or any new and 
useful improvement thereof, not known or used by others in this 
country,and not patented or described in any printed publication in this 
or any foreign country before his invention or discovery thereof, and 
not in public use or on sale for more than two years prior to his ap* 
plication, unless the same is proved to have been abandoned, may, 
upon payment of the duty required by law and other due proceed- 
ings had, obtain a patent therefor.” 


This latter act made radical changes in the whole 
system, and since that aet, it has been held that a 
patent is invalidated, as a ‘* peremptory conse- 
quence,’ if the invention has been in public use or 
on sale more than two years prior to the appliea- 
tion, although not with the consent and allowance 
of the inventor. It is insisted by the appellees, and 
was held by Judge Love in the Court below, that 
this same peremptory consequence resulted from 
Section 7, of the Act of 1839, which was merely an 
addition to the Act of 1836, and was intended to 
modify the same, by furnishing facilities for earry- 
ing it out, and mitigating some of its harsh pro- 
Visions. 

This position is opposed to the whole current of 
authorities relating to the construction of Seetion 
7 of the Act of 1839, and is unsound in point of law. 

The text writers and the courts conear in holding 
that under the Act of 1839, the publie use referred to 
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must have been with the consent and allowance of 
the patentee as the inventor or discoverer, as pro- 
vided in the Act of 1836. 

Walker on patents (Sec. 102) says: 

‘‘ The last preceeding nine sections of this chapter set forth the 
law of which they treat, as that law existed between the ap- 
proval of the Patent Act of 1839, and the approval of the 
consolidated Patent Act of July 8th, 1870. “The consent of 
the inventor was a necessary element of the facts upon which the old 
law raised a constructive abandonment. * * * The modification 
introduced in the Act of 1870, and continued in force ever since, con- 
sisted in omitting the consent qualification which had theretofore been 
part of the law of the subject. The public use or a sale of a specimen 
of a newly invented thing occurring after its Invention by the appli- 
cant and without his consent, but more than two years before his 
application fora patent has under that new law, the same effect on 
that applicant's right to a patent as it would have had if it had oc 
curred with his consent. Te e/d law en the sudject of consent can 
still be tnooked on behalf of any patent granted before the appreval of the 
cect of July & ae 

In a note to Section 804 of Merwin on patentability, he says: 
‘* Prior to the Act of 1870, the clause under consideration was followed by 
the words, ‘with his consent or allowance’ prior to that time, therefore, this 
clause did not apply to public use or sale of a precisely similar invention, 
invented by another; since the Act of 1870, it does so apply.” 


Decisions of the Circuit Court. 


In Pierson 0. Eagle Screw Co., 3 Story, 402 (1884), 
Judge Story held that 


**To entitle a person toclaim the benefit of the 7th section of the Act 
of 1839, he must bea person who is a purchaser, or who has used 
the invention before the patent was issued, by a license or grant, or 
by the consent of ihe inventor, and not by a purchaser under a mere 
wrong doer;” 
and citing McClurg ». Kingsland, 1 How., 202, he 
said : 

“That Judge Baldwin in that case meant to affirm no more than 
that where the invention had before the patent been used under a 
license from the patentee, that license being a purchase sale, or 
use with the consent of the patentee, was within the provision of 
the 7th Section of the Act of 1839 ; and he adds ‘‘so we have here 
expressed in a pointed manner the true object and extent of the 7th 
Section of the Act of 1839, which was to give validity to the patent, 
and yet to secure the purchaser from him, before the patent, the 
same right to use the same after the patent which he previously 
possessed,” 


“es 
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In Pibbs o. Hall, 2 Blatch., 235 (1851), Judge Nel- 
son said, after quoting the 7th Section of the Act 
1830: 


‘* The right to an invention may be forfeited or abandoned in two 
Ways. 

‘* Kirst—By using or vending the improvement more than two years 
prior to the application for a patent, and secondly—By dedication or 
abandonment of it to the public use. In the first place the patentee 
may forfeit his right to the invention if he constructs it and vends it 
to others to use, or if he uses it publicly himself in the ordinary Way of 
a public use of the machine, at any time prior to the period of two 
years before he makes his application for a patent; that is, he is not 
allowed to derive any benefit from the sale or the use of his machine, 
without forfeiting his right, except within two years prior to the 
time he makes his application.” 

lt is plain that Judge Nelson understood this 
section to be confined in its operation to the aets of 
the patentee himself, in using his invention or per- 
mitting others to use it for more than two years, 
and that it did not in any way relate to a use by 
others without his consent. 

In American Hide and Leather Co. ¢. American 
Tool Co., 4 Fish. 285, the patent was granted August 
i!, 1860, and one of the grounds of defense was that 
the invention was in public use and onsale with the 
knowledge and consent of the inventor more than 
two years prior to the application. Judge Shepley 
Says: 

‘* Now as to this ground of defense, the Act of March 3d, 1839, 
modified the law of patents as it existed under the Act of 1836, and 
as it had previously existed with regard to the public use of the in- 
vention, prior to the application for a patent; since the Act of 
March 3d, 1839, except in case of proof of abandonment to the pub- 
lic, or, What perhaps would be a better term, dedication to the pub- 
lic--though I have used the words of the Statute—no purchase, 
sale or use of the invention invalidates a patent unless such pur- 
chase, sale or use has been for more than two years prior to the 
application for a patent, but public use or sale of the invention with 
the knowledge and consent of the inventor more than two years prior 
to his application, does invalidate a patent and make it void,” and he 
adds ‘‘ the burden of proof is always on the defendant who sets up 
such prior sale and use, and he must show it to have been with the 
knowledge and consent of the inventor, and to have been public in the 
ordinary way of a public use or sale of a machine, and not to have 
been a use for the mere purpose of experiment,”’ 
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In Russel and Irwin Co. ». Mallory, 5 Fish, 632, 
645, the patent was granted in 1867, and was under 
the law of 1839, and the defense was public sale and 
use for more than two years. The syllabus of the 
“vase on that subject is: ‘*‘ Mere public sale and use 
of an invention before a patent for it is applied for, 
does not invalidate the patent wnless the public use 
and sale were with the consent and allowance of 
the inventor,’ and Judge Woodruff says: 


‘* Prior to the Act of March 3, 1839, such public use without the 
consent and allowance of the inventor, destroyed his right to a pat- 
ent; that act relieves the inventor from the danger of such a forfeit- 
ure and that is all. * * * Here was no bad faith, no voluntary 
acquiescence in the manufacture and sale by others, for the proof 
shows that when he learned that Mallory was making and selling 
the same lock and latch, he asserted his prior right and in a reason- 
able time thereafter applied fora patent. * * * Apart from the 
question of abandonment, the mere fact that prior to the application 
for a patent some one has obtained knowledge of the invention, and 
placed the thing invented on sale, whether innocently or fraudu- 
lently, does not cut off the prior right.” 


In Jones » Sewall, 6 Fish, 348, 363, the patent 
was applied for in 1853, and issued in 1862, and was 
therefore governed by the law of 1839. In that case 
Justice Clifford said : 


‘* Patents otherwise valid may be avoided by proof that the inven- 
tion was in public use and sale more than two years with the con- 
sent and allowance of the patentee before he filed his application for 
a patent. Inventions ceased to be patentable at one time if permitted 
to pass into public use or to be on sale for any time, with the consent 
and allowance of the patentee, before his application for a patent, 
but the more recent aci of Congress provides that such public use or 
sale shall not have any such effect unless it was continued for more 
than two years prior to such application. Full proof that the inven- 
tion had been in public use or sale with the consent and allowance of 
the inventor for more than two years before the application for a pat- 
ent, is good evidence of such action. Nothing short of proof that 
the invention was on sale or in public use with the consent and 
allowance of the inventor for a period exceeding two years, will sup- 
port such a defense, as the party charged with infringing the rights 
of an inventor must bring himself fairly within the words of the act 
of Congress which justify the acts charged as infringement (Ryan 
o. Goodwin, 3 Summer, 518). Such acts, if done without the con- 
sent and allowance of the inventor, are plain violations of his rights, 
and of course will not afford any justification to a subsequent wrong- 
doer (Wyeth v. Stone, 1 Story, 283).” 
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In MeMillan ». Barclay, 5 Fish. 189, Judge Me- 
Kennan, in discussing whether under the provisions 
of the Act of 1836, as modified by the Act of 1839, 
the public use made by the inventor himself other- 
wise than experimentally, as well as by others, evi- 
dently assumes that the use of others, to invalidate 
the patent, must be with the consent and allowance 
of the inventor; and he cites with approval the re- 
marks of Mr. Justice Story in Ryan 7. Goodwin, 3 
Sum., 518, where he says : 

‘It is clear by our law, whatever it may be by the law of Eng- 
land, that the public use or sale of an invention, in order to deprive 
the inventor of his right to a patent, must be a public use or sale by 
others rith his knowledge and consent before his application therefor,” 
and he adds, ‘* Indeed it is difficult to comprehend that a use in pub- 
lic by an inventor himself is not as effectually a public use with his 
consent and allowance as where his invention is permissibly so em- 
ployed by another.” 

In two of these Driven Well cases the same doc- 
trine has been distinctly held. In Andrews e. Car- 
man, 13 Blatch., 307, Judge Benedict said : 

‘The Act of 1839, as has repeatedly been held, has no effect to 
invalidate a patent unless there be proof of the use of an invention 
more than two years prior to the application for a patent, and that 
such use was ith the knowledge and allowrance of the inventor.” 

And Mr. Justice Blatehford in Andrews 2. Cross, 
19 Blatch., 294, said : 

‘The rule laid down in Andrews e. Carman, as to the proper con- 
struction of the 7th Section of the Act of March 3, 1839, as deduced 
from prior ruling, was that that section had no effect to invalidate a 
patent unless there was proof of actual abandonment, or of a use of 
the invention with the knowledge and allowance of the inventor, 
more than two years prior to his application for a patent.” 

And he goes on to discuss the effect of the evi- 
dence with reference to this construction of the 
statute, holding that there was no proof in that case, 
showing that Green had consented to or allowed 
the use of his invention more than two years prior 
to his application. 
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Supreme Court Decisions. 


Although this question has not been definitely 
decided by this Court in any case where it was dis- 
tinctly presented for adjudication, the general drift 
of the decisions is in favor of the construction 
placed upon it by the foregoing decisions of the 
Circuit Courts. 

In the City of Elizabeth v. Nicholson Pavement 
Co., 97 U. S., 126, which referred to a pavement put 
down and used for six years for public travel, the 
question was whether the invention had been aban- 
doned to the public by such use; it was held that 
the use was in the nature of an experiment, and did 
not amount to unabandonment or work a forfeiture, 
and in thecourse of the decision Mr. Justice Brad- 
ley said: “ But if the inventor allows his machine 
to be used by other persons generally, either with 
or without compensation, or if it is with his consent 
put on sale for such use, then it will be in publie 
use and on public sale within the meaning of the 
law.’ The law he referred to was the law of 1839, 
the Nicholson Pavement. patent having been issued 
before the passage of the act of 1870. And Mr. Jus- 
tice Bradley in this case further says: 


ss 


‘It is not a public knowledge of his invention that precludes the 
inventor from obtaining a patent for it, but a public use or sale of it. 
In England formerly, as well as under our Patent Act of 1798, if 
an inventor did not keep his invention a secret, if a knowledge of it 
became public before his application for a patent, he could not ob- 
tain one, An invention must not have been known or used before 
the application, but that has not been the law of this country, since 
the passage of the law of 1886. * * * = [lis monopoly only con- 
tinues for an allotted period in any event, and it is to the interest of 
the public as well as himself, that the invention should be perfect 
‘ and properly tested before a patent is granted for it; any attempt to 
use it for profit and not by way of experiment, for « longer period 
than tivo years before the application would deprive the inventor of 
his right to a patent.” 


It is manifest that the Court in this case regarded 
the law of 1839 as referring only to the acts of the 
inventor tending to forfeit his right to a patent, and 
to a public use and sale of the invention for his own 
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profit, and with his own knowledge, and not toa sur- 
reptitious or fraudulent use of it by others, of which 
he had no knowledge, and which he could not pre- 
vent. 

In Consolidated Fruit Jar Company o. Wright, 
94U. S., 92, this Court through Mr. Justice Swayne, 
cites, after quoting the act of 1839, the case of Pitts 
». Hall, above referred to, with approval, and also 
refers to the case of The American Hide and Leather 
Company cv. The American Tool Company above 
mentioned, and adds: ‘** The result must always de- 
pend upon the purposes and incidents accompany- 
ing the acts or act relied upon,” evidently meaning 
that the acts which were to work the consequences 
of forfeiting the patents under the law as it then 
stood, were the acts of the inventor himself, either 
in using his invention personally, or permitting 
others to use it for more than two years before his 
application. 

In Manning». Isinglass Co., 108 U. S., 462, the con- 
struction of the act of 1839 was notin issue, but the 
Court had occasion to refer to the manner of public 
use before application, and did so in these terms: 

‘*Itis the policy of the patent laws to forbid the issue of a patent 
for an invention which has been in public use before the applica- 
tion therefor. The statute of 1836 (5 Stat., 117, Sec. 6) did not allow 
the issue of a patent when the invention had been in public use or 
on sale for any period, however short, with the consent or allow- 
ance of the inventor; and the statute of 1870 (16 Stat., 201, See, 24: 
Rev. Stat., Sec. 4886) does not allow the issue when the invention 
has been in public use for more than two years prior to the applica 
tion, either with or without the consent or allowance of the in- 
ventor, 


Here this Court substantially says that the im- 
portant change which made two years public use, 
with or without the consent o7 a@//owance of the in- 
ventor, fatal to his patent was made by the Act of 
1870, and not by the amendment of 1839 to the Aet 
of 1836. 

Certainly if it had been supposed that the Act of 
1839 produced the same effect as the Act of 1870, in 
this important particular, the Court would have 
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recognized that origin of the change, and could not 
have attributed it to the Act of 1870. 

In view of these numerous decisions, we may con- 
fidently assert that Judge Benedict, in the first 
Driven Well case decided, was right when he said: 
‘‘Tt has been repeatedly held that the Act of 1839 
has no effect to invalidate a patent unless there be 
proof of the invention for more that two years prior 
to an application for a patent, and that such use 
was with the knowledge and allowance of the in- 
ventor.” 


THE TRUE CONSTRUCTION OF THE AcT oF 1839. 


But, even without reference to these decisions, we 
insist that the Act of 1839 cannot be properly con- 
strued to have the effect insisted upon by the ap- 
pellees and held by Judge Love. It was, by its 
title, simply an addition to the Act of 18386. This 
section was intended only to mitigate the rig- 
orous provisions of that Aet, which invalidated a 
patent through public use, with the consent of the 
inventor, at any time, even a day, before the appli- 
‘ation fora patent. It was an Act containing only 
thirteen sections, many of them making unimportant 
changes in the provision of the former Act, and See- 
tion 7 seems merely to have been designed to give 
the inventor the right to use his invention himself, 
or to permit others to use it for two years prior to 
his application without forfeiting his right, but 
making the lapse of two years after such permitted 
use an absolute bar or statute of limitations. 

It does not contain any provision like that of the 
Act of 1870, distinctly declaring that in order to 
get a patent, the invention must not have been in 
public use or on sale for more than two years prior 
to the appligation ; but after providing that every 
person who has purchased or constructed a newly 
invented machine, ete., before application, shal! 
have the right to use it, it provides that no patent 
shall be held to be invalid by reason of such pur- 
chase, sale or use, prior to the application, except on 
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proof that svc/ purchase, sale or prior use has been 
for more than two years «prior to the application. 
The prior purchase, sale or use is manifestly a pur- 
chase from the inventor, ora use by and through 
his permission and allowance. ‘The principle of the 
forfeiture referred to in this statute, is abandonment. 
lt means that the inventor shall not throw away 
his right to a patent, and afterwards reclaim it. 

The law of 1836 provided that proof that the in- 
vention had been in publie use or on sale with his 
consent, should be sufficient evidence of abandon- 
ment. Then came the Act of 1839, which provided 
that such publie use or sale must continue two years, 
in order to furnish such proof. Under that Act he 
might use or sell his invention as widely as he 
pleased for two years without showing abandon- 
ment, but the fact of abandonment even within that 
time was open to proof. The Act of 1839 must be 
read in connection with the prior Act, and so read, 
it cannot be held that if any person, anywhere in 
the country, having obtained Knowledge of an in- 
vention, had used it for two years without the 
knowledge of the inventor, and while he was pre- 
paring for his application, and guarding against 
abandonment, it would destroy his rights. 

It is true that in the Act of 1870, which was an 
Act to revise, consolidate and amend the statutes 
relating to patents and copyrights, the policy was 
adopted that a public use or sale of an invention 
for more than two years, even without the consent 
and allowance of the inventor, should work a for- 
feiture of his rights, but under the Act of 1889, 
tuken in connection with the Act of 1836, to 
which it was a mere addition, the principle was 
that the inventor might test his improvement by 
any methods consistent with its nature and uses, 
just as long as he pleased, but could not throw it 
open to the public for gain or otherwise, or allow it 
to go into public or general use, or put it upon sale 
for more than two years,.or allow others to do so, 
because if he does these acts it will furnish the evi- 
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dence pointed out by the statute that he had aban- 
doned his right to a patent, and then he could not 
reclaim it. 

The sum of the matter to this: The act of 18386, 
repealing all former acts and establishing a new 
Patent System, provided that an inventor should 
have a patent if he had not consented to or allowed 
the public purchase, sale or use of the thing in- 
vented, before his application, for any time, how- 
ever short. 

An addition to this act passed only three years 
afterwards mitigated this rigorous provision, and de- 
clared that he should not lose his right to a patent 
unless such purchase, use or sale, consented to or al- 
lowed by him, had continued more than two years. 

More than thirty years afterwards the act of 1870, 
establishing another new system and repealing old 
acts, provided that an inventor should have a 
patent for his invention or discovery unless it had 
been in public use or on sale for two years, without 
any reference to his consent or allowance. 

Upon the passage of ¢A/s act for the first time, if 
became necessary for the inventor so to guard the 
property in his invention, as to prevent its publie 
use by anybody, anywhere, for more than two years 
on pain of its forfeiture. 

This is the natural and reasonable interpretation 
of this course of legislation, and so it has been gen- 
erally held until the promulgation of the opinion of 
Judge Love in this case. We submit that that 
Opinion is erroneous, and that the long established 
construction of the Statute should be now finally 
approved by this Court. 

It may be observed that in Ryan vo. Goodwin, 3 
Sum., 518, Mr. Justice Story, in charging a jury on 
this subject in May Term, 1839, two months after the 
passage of the act of March 3, 1859, said “‘ our law 
reqitires that the use or sale should not only be with 
the knowledge and consent of the inventor but that 
it should be before his application for a patent.” 

He was evidently not then aware of the Act of 
1839, but if that act worked the important change 
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now contended for, it could not have been over- 
looked. And a few years afterwards (June Term, 
1844) the same judge, in Pierson v. Eagle Screw 
Company, above cited, distinctly held that the act 
of 1839 made no change as to requiring consent or 
allowance. , 

And Mr. Justice Nelson in Pitts ». Hall (1851) 
evidently took the same view. 

Now, under the construction of the act given by 
these eminent justices of ¢his Court, it was most 
natural that Green’s counsel advised him to delay 
his application, even after he had obtained knowl- 
edge of the use of his invention by others. 

It was then regarded as settled that consent or 
allowance was necessary in order to work a forfeit- 
ure. 

No suggestion of a contrary view appears in the 
dicisions before the act of 1870 which, as we con- 
tend, first made this important change. 


Abstract of Hvidence Relating to Delay. 


What, then, were the reasons for Green’s delay 
in making application for his patent ‘ 

The invention was made in the Summer and Fall 
of 1861; the application for his patent, the first in 
January (mislaid in the Patent Office), the second 
in March, 1866. Why this delay’ Were the rea- 
sons trivial or extraordinary ? Slight and transient, 
or overwhelming and continuing‘ And here we ap- 
proach a highly important question in the case— 
one of law ultimately, but @/a/, depending on a 
question of fact, to which latter we now call atten- 
tion. 

The late civil war, testing the strength and per- 
petuitvy of our government, operated, we know, 
largely to suspend all business enterprises. Green’s 
delay occurring during that war, was, however, by 
no means wholly attributable to that. It was that 
war that, as we have seen through Green, gave 
birth to the Driven Well. Within a few days after 
the invention, and an the 6th day of December, 
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1861, occurred the shooting, by Green, of McNett, 
one of the captains of his regiment, for alleged 
mutiny and open, defiant disobedience of orders in 
‘amp. The shot was not mortal, though serious. 
By the rigor and exigences of military rule under 
which at West Point Green had been educated, he 
being then in command, this act on his part was, 
doubiless, strictly justifiable; nay, we might well 
say it was an imperative duty, and yet, occurring 
when and where it did, that shooting proved to be, 
to him, the great disaster of his life. 


Green’s Position, Financial and Mental Condition 
Jrom 1861 fo 1866. 


I.—The following were, as appears, among the 
direct and terrible consequences immediately result- 
ing to him personally : 


(1) His civil arrest. 2. Temporary suspension 
from command of his regiment. 38. Court of In- 
quiry at Albany, resulting in his restoration to com- 
mand, 4. His indictment for the shooting in Cort- 
land Oyer and Terminer. 5. Sundry civil prosecu- 
tions, originating from his position as commandant 
of the regiment while in Cortland. 6. Church 
difficulties, springing entirely from the McNett 
affair, and from persons unfriendly to the war. 7. 
The renewal, upon his reaching Washington with 
his regiment, of military charges against him. 8. 
His final dismissal from the service. 9. His 
anxious, persistent, yet unavailing efforts to secure 
a reversal of that order. 10. His repeatedly ap- 
pearing in the Cortland Oyer and Terminer, for 
postponing the trial upon the indictment therein. 
11. His final trial upon the indictment, at a Special 
Term of that Court, at which Generals Doubleday, 
Robinson, Davies and McDougall (some of them by 
special order of Gen. Grant) appeared as witnesses 
in his defense, and at which the jury failing to con- 
vict, he was, by the advice of his Honor Justice 
Boardman, who presided at the trial, and the con- 
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current action of the District Attorney, finally dis- 
charged, May 5, 1866. 


(a) Note how intensely personal and bitter was the 
controversy throughout ; involing all classes, 
ages and conditions. 


(>) Green was cast upon a varied self-defense, which, 
even after his dismissal from the service (June, 
1862), required him to be much abroad, at 
Albany, Washington and elsewhere ; absolutely 
taking up his entire time; so that, as appears, 
he did nothing whatever, except, as connected 
with his troubles, and earned not a dollar dur- 
ing the whole period, but exhausted, in the 
defense of himself and the support of his family 
during that time, the entire savings of his pre- 
vious life, leaving him not only penniless, but 
in debt. 


(c) During almost the entire period from the McNett 
shooting (December, 1861), down to Green's trial] 
upon and discharge from his indictment (May, 
1866), he (Green) was almost wholly absorbed 
therein, and in the various troubles and con- 
troversies to which that affair gave rise and 
subjected him, he was much of the time away 
from Cortland, and, when there, limited his 
associations mainly to his own family and a 
few friends. He was, under the adverse for- 
tunes that attended him during that period, not 
only absorbed in these troubles, but became 
discouraged and despondent, was driven well 
nigh to madness and into a condition of utter 
neglect of all ordinary business, even of his 
family. as is shown overwhelmingly and with- 
out dispute by witnesses of the highest charac- 
ter—Taylor, Waters, Squires (President of the 
Cortland Bank), Judges Crandall and Smith, 
Dr. Ball, Dr. Nelson and others. To their ac- 
count of his mental condition during the pe- 
riod referred to we earnesty invite the serious 
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attention of the Court. Many of the oldest 
and most prominent citizens of Cortland who 
testified to this effect in the Carman case have 
since deceased, and their testimony could not 
therefore be taken in this case. Among them 
were Thomas Keator (President of the First Na- 
tional Bank), Honorable Henry 8S. Randall and 
Horatio Ballard, both ex-Secretaries of the 
State of New York. 


Oscar C. Fox, p. 328, Q. 10-28. 

Dr. Judson ©. Nelson, p. 359, Q. 1-13; p. S62, « 
17-23; Q. 20-37; p. 369, xQ. 76-83; p. 371, x96, 
97, 99-102; p. 378, x120-123; p. 377, R. D. 158. 

Gen. Abner Doubleday, p. 1000, Q. 1-4; Q. 7-15 
Q. 20-23; Q. 25-26. 

Wm. H. Chase, p. 341, Q. 10-16. 

C. D. Bouton, p. 408, Q. 18-26; x48; x49-52. 

Heman F. Robinson, p. 338, Q. 71-78. 

Jos. L. Galt, p. 346, G. 1-4; Q. 7; Q. 10-27. 

Jos. L. Galt, p. 607, a x7-14. 

Horace Dibble, p. 662, 44, 4853; p. 676, x252-259; 
219; p. 682, R. D. ames 

Judge A. P. Smith, p. 838, 45-57; p. S41, 66-70; 
x78; p. 843, 90, 91, 93, 94; p. 849, 159-167; p. 
850, 170-184; p. 854, 208, 211-213; p. 865, R. D. 
#29; p. 872, 885. 

Judge Hiram Crandall, p. 683, 5-7; p. 688, 33-35; p. 
691, 389-47; p. 695, x67-72; xQ 75, 76; p. TOO, 118; 

. 704, 138, 189, 143; p. 713, 220-223, 225, 227, 231, 
239, 235, 236; p. 722, 285, 2s; p. 724, R. D. 312, 
RC, 314, 319-322; p. 728, R. D. 359, 360. 

Mrs. Julia A. Green, p. 354, 9, 11-17; p. 358, 35-44. 

Col. N. W. Green, p. 564, 31-36, 39; p. 582, x61, 
62; xQ. 67, 70, 74; p. 589, 130-132. 

Dr. Jay Ball, p. 729, 1-3, 6-23; p. 733, x55-63; 
p. 788, 110, 119, 120. 

Jas. S. Squires, p. 747, 1, 2, 13-31; p. 765, 48, 49; 
p. 751, R. x226, 229, 232. 

Wm. P. Randall, p. 768, 15, 16, 18, 20, 2 
p. 771, x86-41, 42, 44; p. 773, 64, 70; p. 775, 84, 
90. 

Eustace Dibble, p. 779, 35-42; p. 794, x201, 209; 
213, 225-228. 
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John Wheeler, p. 881, 40, 41. 

Nicholas H. Haynes, Vol. 1, p. 442, 1-7; 10-17. 
Chas. C. Taylor, p. 875, 27, 29; 32-37; 39-46. 
Stephen D. Freer, p. 930, 18-28. 

Geo. W. Lason, p. 1103, 19-27; 29, 30. 

D. C. MeGregor, p. 887, 49-63. 

M. M. Waters, p. 889, 1-11; p. 891, 16-20; p. 893, 


29.25. 
- 


Gen. Abner Doubleday, Vol. 2, p. 1002, 17. 


(7) All this, we submit, established ample reason 
for Green’s not having earlier applied for his 
patent ; particularly so, since the cause of his 
delay was a persistent effort on his part truly 
and devotedly to serve his country—an effort 
which cost him whatever little fortune he 
possessed, and now renders the fruits of his in- 
vention so much the more needful to his family 
and himself, 


No Abandonment or Dedication to the Public. 


Il.—Nor is the slightest evidence here offered 
which shows an abandonment or dedication of his 
invention to the public use: whereas, evidence to 
have that effeet, must be full, unequivocal and con- 


clusive. 


(1) No express abandonment or dedication is 
shown. The breaking up of his command prevented 
his using the invention for his regiment, as_ he in- 
tended. But that was intended but as a temporary 
use; his own testimony is that he purposed from 
the start, upon the war's ending, to take outa pat- 
ent and appropriate the invention to himself, and 
that was virtually his declaration also to Taylor and 
to Galt, as they severally testify, as well as to oth- 
ers who testified in the Carman case, but have since 
deceased. 

Mrs. Julia A. Green, p. 358, 33. 
Jos. L. Galt, p. 607, 30, 31. 
Chas, C. Taylor, p. 874, 21. 

Col. N. W. Green, p. 575, 94, 95. 
Dr. J. A. Tod, p. 613, 23-25. 
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Effect of Delay. 


(2) Mere delay, especially under such circum- 
stances as we show, can work no abandonment or 
dedication of the invention to the public. To give 
that effect to delay, not only must the invention 
have been used by others, but it must have been so 
used with Green’s knowledge and consent, and for 
more than two years before his application for the 
patent (this case falling under the former statute), 
and here again the proof of the knowledge and con- 
sent must be actual, full. unequivocal, clear and 
conclusive; mere inference will be unavailing, as 
nothing short of fv// measure of actual proof can 
possibly suffice to coerce the inventor into a sur- 
render of his rights. 


Were Wells made by Greens Process, with his 
knowledge and consent, more than Two Years 
before his Application for a Patent ? 


The defendant brings one Bates, another pirate on 
Green, who was also a witness in the Carman case, 
and here testified as he did there, that in 1868 he 
asked Green in to see the new house he had been 
building in Cortland; and that, in showing how 
conveniently the cistern and well pumps were ar- 
ranged, he told him that his well wasa Driven Well. 
What a memory, to remember so long the exact 
term he used,a circumstance to him so trivial i/ 
(rue, but the wells made by Mudge and Suggett 
(and Bates says the well was made by Mudge) were, 
down to the Fall of 1865, knownand by Suggett ad- 
vertised as BorneD WELLS. (See Leland, Appendix, 


page 1.) 
Green s Knowledge of Henry Bates s Well. 


But Green positively denies that Bates told him 
any such thing, or that he ever Knew there was (pre- 
vious to 1866) sucha well upon Bates’s premises. 


Col. N. W. Green, p. 571, 67-76, 
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W hich would, most likely, best remember ? Bates, 
what was ‘hen so immaterial to him, (for he does 
not pretend that Green then made any claim to the 
Driven Well as his invention, which he most as- 
suredly would have done had he been aware that 
Bates had such a well), or Green—what had actually 
oceurred—-would have been so vitally material and 
important to Aim. For the proofs show here un- 
questionably that he, and he a/one, is the real first 
inventor of this driven ‘ube process or well-making, 
and that he had, from the very first, intended to 
clatm and appropriate the invention as his own. 
But, suffice it to say, this testimony of Bates, Green 
squarely, positively denies. And his prompt action 
in applving fora patent, when informed by Tod 
that other parties were using his invention, and that, 
too, in opposition to the advice of his counsel, who 
thought it would unfavorably affect the result of 
his trial for the shooting of MeNett, then soon to 
tuke place, is the strongest corroboration of the truth 
of Green’s statement. 


Efforts to Establish Inferentially Green s Kunovwl- 
edge of Wells being made by his Process. 


Defendants have also brought as witnesses Lucien 
Dexter, L. D. Garrison, Henry Woodruff,George N. 
Copeland, Dr. Bolles, Isaac. M. Seaman, Ira V. 
Hicks, E. Mudge and others, who stated that they 
had Driven Wells in use in the village of 2,000 in- 
habitants, upon the outskirts of which Green re- 
sided, but no one of them all ventures to bring any 
one of these wells, in any manner, to Green’s Knowl- 
edge, excepting William Winters, and he not until 
Sept., 1865, within four months of Green's first ap- 
plication for his patent. 

Suggett also says there were several Driven Wells 
made by himself and others, put down in Cortland, 
before February, 1864, and some more, which he 
thinks were put down in the Fall of 1863 or Spring 
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of 1864, but at which, or whether absolutely at either 
period, he cannot be positive, his list including the 
wells of the witnesses just mentioned. Their testi- 
mony thus leaving it to be ‘ferred only that, pos- 
sibly, Green may have known of them. 

Can it be possible that inference can be indulged 
that Green must have known of these wells, though 
then newly thrown from his position of hopeful, 
patriotic success, into the seething vortex of con- 
tinued, increasing and overwhelming tioubles, driv- 
ing him almost to madness / 

And then, too, all were interested in keeping such 
knowledge from him; Mudge, for other reasons, 
also studiously avoiding him. 


Green had no Knowledge of the Use of his Inven- 


lion until late in 1865. 


But, not relying upon the insufficiency of these 
inferences, Green himself was produced and_ posi- 
tively denied ever having seen or heard of any of 
the wells testified of by these persons, both in the 
aggregate and as to each one circumstantially, and 
denied having known of any such wells having been 
made after the experimental wells, one at his house 
and the other in the camp of his regiment, until in- 
formed by Dr. Todd, in December, 1865, of Suggett 
and Mudge's operations. | 


Col. N. W. Green, p. 568, 48-58; p. 572, 77-84; 
p. 589, x131 ; 136. 


I1l.—What else has the defense shown as to 
Green's knowledge of his invention being in public 
use before his application fora patent? Absolutely 
nothing! And no particle of proof has been offered 
that any such use was with his knowledge or consent 
for two years prior to his first, or even of his second 
and successful application fora patent. Nothing, 
no word or syllable, showing his previous know]l- 


257 


edge of Suggett’s or of Mudge’s patent. And had 
there been such proofs available, would not both 
Suggett and Mudge, during the interference trial, 
when all the circumstances were fresh in the recol- 
lection of the witnesses in this case, their own friends 
and neighbors, have shown them at that time? This 
weak attempt, fifteen years later, to show by infer- 
ence what, had it been trne, would then and even 
now have been susceptible of absolute proof—an- 
swers itself. 


(freen did not consent to the use of his Invention 
by anyone at any time before applying for a 
Patent. 


[V.—Having shown, then, an invention; also 
Green to be the inventor ; further, that, for his con- 
siderable delay in applying for his patent there was 
a meritorious, amply sufficient reason ; such an one, 
too, as left him in condition to be wn/ikely to know, 
or to take notice, as he positively swears he did not, 
of the patents that had been obtained upon, or of 
the use that was being made of his invention, until 
informed by a particular personal friend (Dr. Todd) 
in November, 1865. Nothing whatever appearing 
against that evidence, while it is corroborated by ad/ 
the facts and circumstances which are shown to have 
surrounded him. 


Green's prompt effort to secure a Patent when in- 
JSormation came to him of the use of his Inven- 
tion by others. 


V.—We pass, then, to consider what he (Green) 
did when, as he states, he was thus informed by 
Todd. Did he then act? 


(1) At once, he says, to secure his rights, he has- 
tily himself drew and transmitted an application 
for a patent to the Patent Office, through the Hon. 
Hamilton Ward, then member of Congress, whose 
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testimony in the case corroborates that statement ; 
showing also, as Ward's testimony clearly does, 
that the application thus sent was actually filed in 
the Patent Office in January, 1866, yet was some- 
how mislaid, and subsequently not to be found, 
thereby necessitating the making of another, which, 
as soon as that necessity became Known to Green, 
he was prompt to furnish together with the required 
fee (borrowed from his brother), this latter applica- 
tion being forwarded in March of that year. 


M. M. Waters, p. 889, 1-5; p. S04, 27. 

Dr. J. A. Todd, p. 618, 338, 24; p. 617, R. D, 
1, 2, 4, 5. 

Col, N. W. Green, p. 563, 26-29; p. 566, 40-47 ; 
p. 590, x134, 187; p. 503, R.D.Q. 13-15. 

Hamilton Ward, p. 349, 1-8. 


(2) Now, this action by him (Green), in thus, as 
soon as he received that information from Todd, at 
once asserting his right to the invention, and mak- 
ing application for Letters Patent therefor, what 
does it indicate? Especially what does it, bearing 
in mind that he thus asserted his right against the 
express advice of his counsel in the indictment trial 
(then about to take place), whose fears were that 
such assertion, then, might operate to his preju- 
dice in that trial ¢ 


(3) Does it show on the part of Green any inten- 
tional abandonment or dedication to the publie of 
his invention ¢ 

From his f#en so acting in the assertion of his 
right, in face of the peril which his counsel sug- 
gested, is it not perfectly manifest that he would 
have so acted before if he had sooner received the 
same Knowledge or information, and had been in 
condition to do so ft 


(4) Does not his conduct tn (Aen so asserting his 
right necessarily demonstrate that he Aad never in 
the past abandoned his right to that Invention, and 
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never 7nlended to in the future? Nay, more, does it 
not show that, acting from his /2/wilive convictions, 
he really proceeded upon a much wiser and safer 
course of conduct than that to which the advice of 
his faithful and trusted friend and counsel would 
have committed him ; in short, when that informa- 
tion was communicated to him by Todd, in Novem- 
ber, 1865, and when, as he then saw, that in order 
to the saving of his invention to himself, if absolute 
necessity did nol, yet prudence at least did require 
& prompt assertion of his right thereto; and when 
he did then promptly and fearlessly assert it, re- 
gardless of all such consequences, do we not see act- 
ing the same original, self-confident, intuitive man, 
whose powers had been concentrated and employed 
in the invention to which he was then asserting his 
right with equal confidence, intuition and reliance 
upon himself? And did he not really co all that 
‘an ever be required of an inventor‘ Should more 
be required of A/m in the circumstances under which 
he has been placed? Was not his prompt, fearless 
action ‘en, when that information from Todd came, 
all that daw, justice or reason requires? On all 
these points we again submit to the convictions and 
judgment of this Court to ratify the concurrent de- 
cisions of this and other Courts upon this question. 


In CONCLUSION. 


Let us say that it seems a great and wicked 
hardship that the appellants should have been 
put to the enormous expense of conducting this 
litigation, because there is not a single item of 
testimony of any weight whatever contained in this 
case, Which had not been previously passed upon by 
from one to sixth or eight distinguished Judges, 
and in all material points by this Court. The only 
item of proofin this case that has not been frequently 
overruled is that which relates to the so called Mil- 
waukee well, and that is precisely the Kind of well 
known and conceded by all to have been an old 
fashioned artesian well; to have compelled these 
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complainants to endure the hardship of this prose- 
cution, to compel them to slay the slain over and 
over again, could only have been required by 
parties prompted by motives of malice. 

We ask that the decree below be reversed, with 
costs. 


Respectfully submitted, 


JOSEPH C. CLAYTON, 
ANTHONY Q. KEASBEY, 
Of Counsel with Appellants. 


Newark, N. J., October 3d, 1887. 


SUPPLEMENTAL BRIEF 


ON 


Woodruf’s Claimed Driven Well. 


Some stress may be laid upon the testimony of 
Henry Woodruff, who undertakes to swear in 1880 
to a cusual conversation had with Colonel Green 
nineteen years before. Such testimony, at the best, 
must be of little consequence, and it needs only a 
careful scrutiny of the statements of Mr. Woodruff 
to show that no importance whatever is to be at- 
tached toit. Itis to be found in Vol. 2, 1346, ete. 

Woodrull lived in Cortland and he saw the well 
driven by Colonel Green on the Fair Ground. 

He says that Byron Mudge, who was in Green's 
regiment and saw his experiment, tried to make a 
well such as he had seen Green make on his, 
WoodrufPs, premises in the Fall of 1861. That he 
went away and returned in 1862 and finished it sue- 
cessfully. He was asked whether Green Knew of 
this driven well (Q. 38, p. 1348), and answered: ‘1 
suppose that he did from the questions he asked 
me.” 

And being asked what questions he did ask, he 
suid: ** He asked me if my well was completed and 
worked satisfactorily, and [ told him it did, and he 
said he was glad to hear it and was glad it proved a 
success, for if the regiment should get as General 
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Mulligan’s did, they could get water.” Being 
asked when this was, he said: ‘* I think it was after 
Green returned, | know it was.”> And being asked 
whether it was in 1862, he said: ‘* 1 think it was”’ 
(Q. 43). 

He also said (Q. 47) that Green had spoken to him 
about it when Mudge made the first attempt. And 
when he was asked how Green knew that Mudge 
had afterwards made this well in 1862, he answered: 
‘*My impression is that Green said that Mudge had 
told him.” 

Being ‘asked (Q. 57) whether he talked over with 
Green us to how Mudge made the well a success, 
he was unable to answer definitely, and being pressed 
by this leading question (Q. 56), ** Was it at any of 
these conversations in 1862 talked over between you 
and Green as to how Mudge made this well?” he 
Says, ss / dou recollect anything of the Kind. 

This was all on his chief examination. 

On his cross-examination, page 1352, he shows 
clearly by his answers that he had no knowledge of 
how the well was made by Mudge ; that he was not 
present during all the time it was constructed. 

He says on page 1353, ‘* that the alleged conver- 
sation with Green in 1861 was at a casual meeting 
in the street, which occupied a few minutes.”’ 

He says on page 1355, ** that the second meeting 
was also a casual one, that he had uo business with 
Colonel Green on the oceasion.”” And when asked, 
cross-question 124, ** Will you swear positively that 
the second conversation referred to in the testimony 
occurred in 18627°> he answered, “ [think it was, 
I conldn’t be positive.’ 

Mr. Woodruff also on his chief examination, page 
1349, in answer to the leading question, ‘* Were 
Driven Wells a public and common thing in Cort- 
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land previous to 1864 and after 1862¢° said, ‘I 


think they were.” And yet on cross-examination, 
page 1355, see Q. 125, when asked to state what 
wells were in use to his own knowledge, he replied, 
* Well, L don’t Know that | remember positively. 


, 
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[ heard that Mr. Suggett was putting them down. 
I cannot remember any particular one.’ 

It appears that this witness, Woodruff, testified 
in the interference case and also in the case 
of Green ¢. French in New Jersey. The only 
comment that need be made upon his testimony is 
that so far as it seeks to fasten knowledge of Driven 
Wells upon Colonel Green in 1862, it is of a 
character to have no weight against his explicit 
denial of such knowledge. It was a mere casual 
street conversation attempted to be remembered af- 
ter nearly twenty years. If any such conversation 
occurred, it related to an experimental well at- 
tempted by one of Green's officers shortly after he 
made his own experiment: The time when the con- 
versation occurred is not stated definitely by the 
witness. Indeed, it would be utterly impossible, 
after such a lapse of time, for a witness to be aceu- 
rate as to dates, without some definite record of the 
conversation or something with which to associ- 
ate it, 

Here the witness admits that both alleged conver. 
sations were casual, that they were very short, that 
they were connected in no manner with any busi- 
ness or any subject of interest, and that there was 
nothing whatever to impress them upon the mind, 
much less to leave an impression for twenty years, 

This whole testimony of Woodruff was evidently 
regarded as unimportant by Judge Nixon in the 
case of Green against French, and we submit that it 
is not worthy of any consideration by this Court, 
in considering the question of prior use with 
Colonel Green’s knowledge. 

It is evident from Woodruff's own testimony, 
that the conversation with Green, which he testified 
of (if it ever oceurred), must have been in the Fall 
of 1861, before the 76th Regiment left Cortland, 
under the command of Gen. James Wood—Green 
having been suspended from the command; Wood- 
ruff’'s answer to Q. 40, page 1348, makes this fact 
self-evident; the question was, ** Did you have any 
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other ‘conversation with him about it¢” A. “ He 
said he was glad to hear it, and was glad it proved 
a success; for if they (the Regiment) should get 
caughtas Gen. Mulligan did, they could get water.” 
The weakness of this testimony is, that Woodruff's 
well, according to his own testimony, was not made 
a success till late in the Spring of 1862 (D. Q. 16). 
In March, 1862, Green’s connection with the 76th 
Regiment ceased (Robinson, page 539, Q. 74). and 
all thought of using Driven Wells for the benefit 
of the 76th Regiment had ceased before the 
departure of the Regiment from Cortland, the 17th 
or 18th of December, 1861 (Judge Smith, page 839, 
(Q). 54 & 55). Owing to difficulties in the Regiment, 
the material for making wells did not go with the 
Regiment, and never left Cortland. 

Note.—It is altogether improbable that any such conversation as 
attributed to Green, could have occurred after March, 1862, as his 
special interest in the 76th Regiment had then ceased ; nor could 


it have occurred in Fall of 1861, for the reason that by Woodruff’s 
own showing, the well was not then a success. 
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Al. S. Supreme Court. 


OCT. TERM, 1886. 


Harris EAMEs, 
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> 8. Oireuit Court 
. : or the District 

WILLIAM D. ANDREWS, GEORGE H. | Counadtioas 
ANDREWS and NELSon W. GREEN, | 


Appellees. 


Brief for Appellees. 


This is an appeal from a final decree of the Circuit 
Court of the United States for the District of Con- 
necticut ; that decree sustained the validity of what 
is generally Known as The Green Driven Well 
Patent, Reissue No, 4,372. 

That patent has been sustained, after vigorous con- 
tests, in the following cases : 


1. Andrews eo. Carman, Judge Benedict, 18 Blateb., 
307. 

2. Andrews oe. Wright, Judges Dillon and Nelson, 
13 O. G., 969. 

3. Hine ». Wahl, Judge Gresham. No opinion. 


4. Andrews »v. Cross, Judge Biatchford, 8 Fed. 
Rep., 269. 


5. Green v. French, Judge Nixon, 11 Fed. Rep., 
591. 
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6. Andrews ». Creegan, Judge Wheeler, 7 Fed. 
Rep., 477. 


7. Andrews v. Eames (this case), Judge Shipman, 
15 Fed. Rep., 109. 

The case of Hine ». Wahl was fully argued on 
appeal in this Court (No. 70, Oct. Term, 1882), and 
the patent sustained by a divided Court, no opinion 
being written. Of course, counsel who argued that 
appeal, for the patent, cannot know the point on 
which the Court divided, but they have always be- 
lieved that it was because of a defective record, not 
entirely clear on the question of ‘nfringement. 


8. The patent was also construed and sustained 
in concurrence with the opinions of Judges Bene- 
dict and Blatchford, by Judge McCrary in the case 
of Andrews v. Long, 12 Fed. Rep., 871, but the bill 
was dismissed because of non-infringement. 


9, 10. In the case of Andrews 7. Cone, and And- 
rews v. Hovey, (16 Fed. Rep., 387), the patent was 
defeated; Judges Love and Shiras; in those cases 
Judge Nelson filed a dissenting opinion sustaining 
the patent; the defendants’ proofs in these cases 
were substantially identical with the proofs con- 
sidered and overruled in several of the earlier cases, 
Andrews v. Hovey, and Andrews ». Cone are now on 
appeal in this Court, Nos. 196-440. 

The cases of Green v. French, and 10 other cases 
tried together, and appealed to this Court, were dis- 
missed, last term, upon stipulation, the defendants 
settling the decree below. A few days ago the same 
action was taken in the case of Andrews ». Creegan, 
all these cases having been appealed by defendants 
below. 

The answer sets up 28 patents alleged to anticipate 
the patent in suit; also, 53 prior printed publica- 
tions ; also, 222 persons are named who are alleged 
to have had prior knowledge. 

But 2 of these prior patents (Goode’s and Suggett’s) 
are in evidence; extracts from 17 only of the prior 
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publications are in evidence ; and not one of the 222 
persons was examined as a witness. 


The only defenses urged at the trial below were: 
1. Non-infringement. - 

2. Prior publication and patent. 

3. The reissue question—expansion and delay. 


In the previous cases (as appears by the opinions 
of the several courts), many other defenses were 
made and overruled, and many witnesses were ex- 
amined to show abandonment, prior public use in 
this country, ete. This defendant apparently 
deemed these defenses futile, and did not support 
them by proofs. 


The only errors assigned in the decree are: 


1. That the decree held that defendant had in- 
fringed. 


2. That the reissue was valid (Appellants’ Brief, 2). 


It will be convenient to consider the case in 
the following order: 


I. The invention. 
II. The patent, and its construction. 
Ill. Infringement. 
IV. Prior patents and printed publications. 
V. Laches in bringing suit. 


VI. The reissue question. 


4 
I 3 
THE INVENTION. 


Before the invention of Col. N. W. Green, the 
grantee of the patent in suit, ‘‘ wells’? were made in 
two ways. The most usual was the ‘“‘dug well,”’ 
which was a mere pid dug into the earth to such a 
depth that water rose into its bottom to a height 
equal to the level of the water in the surrounding 
earth. Such wells were usually walled up with 
stone, brick, boards, or otherwise, and were most 
usually about three feet in diameter for domestic 
uses, The force of gracity only caused the water 
to flow into these wells. The water from such a 
well was removed by buckets or other simple lift. 
ing device, ar by a pump, the pipe or ‘stock of 
which was very much smaller than the diameter of 
the well pit, and which extended below the surface 
of the water, When the pump was operated, a 
vacuum was created in the pipe,and the pressure 
of the air on the surface of the water in the well pit 
outside of and around the pipe caused the water éz 
the well to rash into the eacuwwm in the pipe, and 
follow the piston to the point of delivery. 

In such a well, the action of the pump at each 
stroke merely lifted a portion of the water contained 
in the bottom of the well pit, but exerted no power 
towards compelling any water in the surrounding 
earth to enter the well pit; the pump acted on that 
water only, which at the time of each pump stroke 
was actually contained within the weil pit itself, 

Wells thus made have been Known since pre- 
historic Himes; pumps thus operating insuch wells, 
since the days of Archimedes. 

The other Kind of “swells.” though different in 
the manner of making, were identical in operation 
when made, except when they were flowing wells. 
These were commonly called ‘‘artestan wells ;” and 
they were made by dril/ing or boring (instead of 
excavating with pick and shovel) to the desired 
depth. Usually this drilling or boring went to 
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hundreds or thousands of feet through rock, clay, 
sand, and many different strata until the water 
Jlowed out at the top of the well. 

In these wells (just as in the older dug wells) 
the ‘‘niaterial” which had occupied the pit thus 
made, was removed, or exreavated ; the main dif- 
ference being that, instead of pick and shovel to 
break up or comminute, and remove the “ material ” 
(rock, earth, ete.), as used in making a dug well, 
the ‘*material’’ was broken up, by ‘drills,” 
‘*‘augers,” “borers.” and other like tools, and was 
removed or excavated by means of duchefs, sand 
pumps, ete. These artesian wells were commonly 
lined witha metallic tubing usually six inches or more 
in diameter, Sometimes the rock through which 
such a well was drilled or bored, was so close 
grained that the dinéag of metal or wood could be 
omitted, Sometimes graeity from an elevated head 
of water, would force the water up out of the top of 
the well pit thus made, and result in a ‘flowing 
well.’ But when the water did not flow a pump 
would be attached to a suction pipe extending 
down into this artesian well pit in the same manner 
as ina dug well and draw out, stroke by stroke, a 
certain portion of the water which had been forced 
by gravity into the well pit. The pump had no 
effect upon compelling the water to enter the well 
pit; it merely drew out that which had previously 
entered, 

Wells, or methods of getting water from the 
earth, by these means, had invariably these 
characteristics : 

1. The earth, rock, ete., was ercerafed, or re- 
moved wproards, 

2. The water entered the well-pit by mere force 
of gravity. 

3. When all the water within the well pit within 


reach of the vacuum was removed, as by rapid 
pumping, the pump ceased to deliver water until 
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gravity had time to force in enough more water to 
respond to its action. 


4. The suction tube was carried down within the 
well pit ; and was nol itself the ‘‘ well pit.”’ 


5. Between the pump tube and the walls of the 
well pit there was always, and necessarily, space 
for air to pass down and press upon the surface of 
the water in the well pit. 

Colonel Green discovered that 


1. Hacavation was not needed. 
2. That a “ well-pit’’ was not needed. 


3. That the pump tube itself would take the place 
of a well-pit. 


4. That instead of excavating, a better well could 
be made by puncture. 


5. That when made by puncture, the pump-tube 
was put into close contact with the water-bearing 
stratum of the earth. 


6. That the effect of such close contact delween the 
water bearing stratum and the pump tube was to 
dispense with any independent reservoir or well-pit 
(as was necessary in all previous wells), substituting 
therefor the entire water bearing stratum with which 
the openings were in direct contact and compelling 
a supply, so long as any water Was contained in the 
entire stratum above the level of the openings into 
this tube, thus furnishing not only a cheaper well, 
but a better and practically inexhaustible supply 

of filtrated water beyond the reach of surface con- 
taminations. 

Whether or not Colonel Green fully understood 
the *‘ philosophy’ or scientific principle, involved 
in the construction or operation of his invention and 
discovery, is wholly immaterial. He certainly in- 
vented, described and patented the invention de- 
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scribed ; and aftercomers have studied and explained 
the scientific rafionale of its operation. 

The only expert in the art of making pumps and 
wells examined in the case states the philosophy 
clearly (Rec., 62-64). 

Cross-examination [of complainant's expert] : 

‘*1xQ. (By Mr. Hamilton.) How many kinds of 
‘* wells are there ¢ 

‘* A. In general terms there are three kinds. 

‘© ox. Name them / 

‘A. Open dug wells, walled, boarded or other- 
‘* wise lined ; Artesian wells, drilled and bored and 
‘* usually lined, except in rock strata, and driven 
‘** wells, as set forth in the specifications of the Let- 
‘* ters Patent in suit. 

**3xQ. How is a bored well made ? 

‘© A. Made by the use of drills, chisels, angers and 
“a great variety ofauxiliary tools by which an open- 
‘‘ing is made into earth down to water and the ma- 
‘* terial displaced taken to the surface ; it is usual in 
“ making Artesian bored wells to drive down a wood- 
* en or iron pipe, open at both ends, having a sharp 
‘* edge around the circumference of its lower extrem- 
‘‘ity, which pipe is usually driven to rock, the earth 
‘* being taken out from within it; as the driving pro- 
‘‘ ceeds and after it reaches the rock, chisels, drills 
‘* &c. are used to disintegrate the rock which is taken 
‘* to the surface through the tube so driven. 

‘*4xQ. Are they sometimes made by boring with 
“an auger or other instrument down to the water, 
‘‘and then the tube driven down from the surface of 
** the ground ¢ 

‘A. The accounts of making Artesian wells show 
‘* that in some instances doves are driven down in 
‘* lieu of the tubes, but they are in effect, themselves 
‘tubes; but are not the tubes through which the 
‘* water rises to the surface of the ground; a tube of 
‘* some kind being a necessity, to prevent the caving 
“in of the sides of the opening. 

‘‘5xQ. Is the tube always a necessity where the 
‘‘ boring does not terminate in rock or some hard 
** substance ¢ 
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‘A. It is, including clay or like material. 

‘*6xQ. Is the boring in some cases carried as far as 
“ desired before the tube you have mentioned as 
‘* necessary is inserted or driven down ¢ 

‘* A. Not tomy knowledge; the use of the tube be- 
‘‘ ine to keep back the earth ; unless the walls of the 
‘ excavation were of rock,hard clay or similar mater- 
‘‘ials, the boring could not be made to water with- 
‘* out the sides being in some way supported, and it 
‘is usual, if not invariably the custom to drive 
“ down open ended pipe to the rock asa commence- 
** ment. 

‘*7xQ. When this is done, is this pipe allowed to 
‘‘remain as a lining for the well ¢ 

‘A. Usually it is; in former times it appears not 
‘always to have been; I have reference now to the 
* boxes described which are in reality tubes in a 
‘* square form. 

* 8xQ. In your direct examination you speak in 
“ reference to the Defendant’s Exhibits, of boring, 
‘Sand emphasize that expression; does it (boring) 
‘“ necessarily in all cases mean a removal of earth 
‘* upwards ¢ 

** A. It does in all cases I have read.”’ 


Re-direct-examination : 

*“5Q. * * * Will you explain the difference 
“ between the operation of these different kinds of 
** wells ¢ 

‘* A. Water is supplied to open dug wells only by 
‘* the force of gravity, and when the Wateris pumped 
‘from them by the ordinary suction pump, the 
* pressure of the atmosphere is the same on the sur- 
‘* face of the water in the well as it is upon the 
‘‘ water in the earth surrounding it, and the result 
“*is that the water in the well itself, being in free 
‘* space, is more readily forced by the pressure of the 
‘“atmosphere into the suction pipe of the pump 
‘** than the surrounding water, which is retarded by 
‘friction through the earth, and, in consequence, 
‘* the continued operation of the pump soon ex- 
‘‘hausts the water in the well, which supply can 
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only be replenished by the action of gravity ; the 


‘* pressure of the atmosphere to retard its flow into 
‘* the well being equal to and counterbalancing the 


** 


a) 


** 


pressure exerted by the atmosphere upon the sur- 
face of the water in the earth, and the operation 
of the pump has no effect upon the water in the 
surrounding earth to force it into the well, hence 


‘ the supply to the open dug well is due to and pro- 


duced only by the action of gravity.”’ 

‘*In the Artesian well, the same principle govern 
in regard to the means of supply, when they are 
not flowing wells ; butin consequence of such wells 
being usually inserted down into rock or like sub- 
stance, until they meet with open fissures in the 


‘rock, through which water flows more freely and 


‘readily than it does through ordinary compacted 


earth, sand, etc., which form the water bearing 
strata above the rock, a much larger quantity of 
water is obtained therefrom, in proportion to their 
diameter, than is usually obtained from the dug 
well, unless, as in some cases, the dug wells are 
carried down into a rock stratum and strike a 
similar seam in the rock. When Artesian wells 
are flowing wells, the generally received opinion 


1S 


(Objected to.) 


that their supply of water comes from a water 
bearing stratum, lying beneath a stratum practi- 
cally impervious to water, but which lower stratum 


‘extends beyond and crops out at the surface of 


the earth, at a greater or less distance from the 
well itself (often many miles away), and at a con- 
siderably higher elevation than the surface of the 
earth at the well. 

‘The distinguishing characteristic of a driven 
well, as it differs from the dug well, is, that when 
the pressure is relieved from the interior of the 
tube which itself forms the body of the well, not 
only does the force of gravity act to supply it with 
water directly from the earth, but there being no 
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“intervening body of water between the wall of the 
‘“wellitself and the earth surrounding it, upon 
“ which the atmosphere can act directly and with 
** greater effect to force it into the well (as it can 
‘*and does in the open well), the water is supplied 
** directly to it, from the earth surrounding it, in a 
‘** direct inverse ratio to its distance from the well; 
‘and the friction of the water through the earth be- 
‘ing directly as the square of its velocity, as the 
‘* distance from the well increases, the water moves 
‘* very much slower than it does immediately next 
‘* to the well itself; but the area of the source of 
‘* supply being increased exactly in the ratio of the 
‘** square of its distance from the well, and the fric- 
“ tion being increased exactly as the square of the 
‘* velocity (in any given stratum), the one exactly 
‘* counterbalancing the other, it follows that, from 
‘** natural laws, the surface of the water in the earth, 
“ surrounding the well, is and must be maintained 
‘* practically at a given level; whereas, in the open 
‘* well, supplied by gravity only, the water in the 
‘‘earth inclines from the natural surface of the 
‘** stratum in the earth to the bottom of the well, 
‘* the angle of that decline decreasing as the supply 
‘‘is taken from the well, and unless pumping is 
‘* stopped, and time allowed for a re-supply, the 
‘* lowering of the water in the earth extends to a 
** continually increasing distance and a longer time 
‘** is required to obtain the original quantity in the 
** well; while the supply to the driven well is con- 
‘** tinuous and steady, and practically inexhaustible, 
“ the supply in a given time being proportioned in 
‘‘any given soil to the size of the pipe forming the 
‘** well, having openings proportionate to its size ; 
‘* different wells varying in the supply, according 
‘** to the nature of the soil in which they are inser- 
‘‘ ted, but remaining virtually constant at all times 
**in the same soil; itis notclaimed, norisit a fact, 
‘** that water can be pumped from a Driven Well, in 
“any given stratum, with greater ease than from 
‘*an open well sunk into the same stratum, but the 


* 


11 


‘‘ creat advantages are, that a much larger and 
‘* more extended supply of water is controlled, and 
‘in consequence of the passage of the water through 
“ the earth, under the pressure of the atmosphere, 
‘‘a constant filtration is secured, thus securing 
‘*both a greater supply and better water; and 
‘‘ where large and continuous supplies are obtained 
‘* by unintermitted pumping, for days and weeks 
‘‘ata time, experience has shown that the quan- 
‘** tity of water has gradually but perceptibly im- 
‘* proved, as in the case of the wells at Bellville, 
* heretofore mentioned, where an amount of water 
‘* is obtained largely exceeding the rain fall upon 
‘*the entire territory not shut out from the valley 
‘* by outcropping rocks upon three sides and open 
“to salt water upon the fourth, and no practical 
‘* diminution of the height of the water is observed. 

‘*Qne peculiar characteristic of a Driven Well, 
“as distinguished from the bored Artesian Well, 
‘* is that the Driven Well is for use in soil where 
‘*no rock is to be penetrated, and where the pres- 
‘* sure of the atmosphere is free to act upon the 
“ surface of the water in the earth surrounding it, 
‘* while the Artesian well is usually, if not always, 
‘‘bored into a rock stratum, and is supplied with 
‘‘ water through fissures in the rock, instead of 
‘* through the earth itself surrounding the entrance 
‘‘or opening to the well.” 


These facts warrant the appellees in claiming that 
Col. Green was the first to do three things :— 


1. He was the first to discover the specific fact or 
principle ¢hat if @ pipe with an opening at the 
lower end he placed lightly jn the earth, extending 
down ar light {ili it reaches into water, and har- 
ing a pump attached, air tight to ils upper end, 
and the pulp being operated, fe naing lo produce 
avracuum in the pipe, water will flow Freely through 
the earth into the pipe, abundantly and continu- 
ously supplying the pipe and pump, and consti- 
luting a practical and productive well, 
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He also discovered the supplemental fact or prin- 
ciple that such a well would yield more water con- 
tinuously than the open well. 


2. Col. Green, in addition to this discovery of the 
principle, actually produced an apparatus embody- 
ing and utilizing the said discovery ; that @ppara- 
fus being the assemblage, arrangement, and con- 
struction of parts commonly known as ** a Driven 
Well.’ In other words, a‘** Driven Well” is an 
apparatus for procuring a supply of water from 


the earth, and each unauthorized pump stroke of 


such an apparatus which yields water is an in- 
Sringement. 

Considered as an apparatus the Green well in- 
volves the following combination and arrangement: 
1, There must be a pipe in the earth; 2, the lower 
end of the pipe must be in the water bearing stra- 
tum, and be open wholly or partially ; 3, that pipe 
must constitute the lining of the well; 4, on the 
upper end must be a pump; 5, the pump must be 
‘‘applied’’ tightly to the pipe; 6, the pipe must be 
air tight at all places between the water stratum 
and the delivery of the pump. 


3. In addition to the discovery of the principle, 
and the construction of the apparatus, Col. Green 
invented a new mode or process, whereby he cheaply 
constructed the apparatus, and utilized the discov- 
ery. And this process, which is purely mechanical, 
was a cheap and quick mode of placing the tube in 
the earth ; that is, by driving or forcing the rod or 
tube into the earth by puncture instead of by drill- 
ing or excavation. 

This mechanical method naturally led to the name 

Driven Well—and careless observers (many emi- 
nent counsel among them), supposed that actual 
driving was the sole thing discovered or invented 
by Col. Green, having been misled by the restrict- 
ive popular name adopted for convenience. If the 
invention had been originally styled “ Green’s 
Well,”? much misapprehension would have been 
avoided. 
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Viewing Col. Green in this light, he 

1. Discovered a principle. 

2. Described a process for utilizing that principle. 

3. Described and used a means of performing the 
process which includes the use of equivalents; and 
therefore his patent should be held to be commen- 
surate with the three things which are included in 
his great gift to the world—the Driven Well. 

This Court will remember that during the argu- 
ment of Wahl ¢. Hine, we illustrated the principle 
of Green's invention by an apparatus, placed in the 
corridor below :—ffis follows : 

We procured a box about four feet in length, two 
feet in width, and three and a half feet in 
depth ; into one end of the box was placed a cylin- 
der of perforated brass, six inches in diameter, and 
nearly the depth of the box ; we then filled the box 
to the depth of about 30 inches with sand, outside 
of and around the cylinder so placed (which was 
about six inches from one end of the box), filling 
the entire box, except the inside of the cylinder, to 
the depth named, with sand ; the cylinder so placed 
represented an open well lined with perforated brass 
from top to bottom, so as to permit the water which 
was poured upon the sand until it was saturated 
and a small amount left standing on the surface of 
the sand, to enter the well through its entire surface 
from top to bottom. We then took two small hand 
pumps of precisely the same style and make, at- 
tached the working valve rod of each pump toa 
working lever equidistant from its center, which 
was pivoted to a stationary upright, and to each of 
the pumps we attached an iron tube of the same 
size, having each at its lower end a point—techni- 
cally so called—six inches in length, made of per- 
forated brass of the same character, size, and num- 
ber of openings to the square inch as was the lining 
of the open well as deseribed ; in the bottom of 
each of these points, as described, was a metal 
point, fastened, and the upper end of each per- 
forated point was attached to the lower ends of the 
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respective tubes, each pump tube and point being a 
perfect facsimile of the other; we then had these 
pumps attached to a single plank, through which 
their suction pipes passed downwards; we then in- 
serted simultaneously the one tube into the open 
well, which was filled with water and contained no 
sand, and the other directly into the solid sand, at 
the same distance from the other end of the box as 
was the center of the open well from its end of the 
box ; we then operated the pumps simultaneously, 
each having the same stroke and capacity ; In about 
one minute all the water in the open well was 
pumped out, the water from both pumps being dis- 
charged back upon the sand, insuring a full supply 
to each well, according to its capacity ; afterempty- 
ing the open well, the pumps were continued in 
operation ; the one having its pipe tightly inserted 
into the sand saturated with water, was continued in 
operation for several minutes without the least ap 
parent diminution in the amount of water it deliv- 
ered, while the pump in the open well did only de- 
liver an occasional spoonful after the well had been 
first emptied, as before stated, in about one minute ; 
the pumping was continued until the judge re- 
marked that it had been long enough continned to 
show its inexhaustibility. 

More fully to exemplify the principle that the 
atmospheric pressure foreed the water directly 
from the sand into the vacuum formed in the 
tube inserted into the sand, and that the sur- 
rounding of the tube in the water bearing stratum 
by the earth compacted about it was the cause of the 
greater delivery obtained froma driven than from 
an open well, In consequence of the insertion of that 
tube into the earth; we then, without making any 
change whatever, either in the pumps, pipes, box 
or lining of the open well, filled the open well with 
sand, which was compacted tightly around the tube 
up to the level of the other sand in the box outside 
of this well ; the only real difference then existing 
between the two pumps, pipes and wells, being that 
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the pipe in the open |well was, while surrounded 
with the sand compacted against it, still fur- 
ther surrounded by the perforated brass, through 
which and from which the pump, with its pipe in 
that well had only received a supply, which, cou- 
pled with the amount of water standing in the well 
itself, supplied the pump for but one minute; we 
then again commenced operating the pumps, and 
the supply from each was continuous and equal ; 
this operation was continued until the Court ap- 
peared to be satisfied that the filling up of the open 
well had increased its capacity, and made it equal 
in delivery to the first driven well. 

lt is neither needful nor convenient to repeat that 
illustration, 


II. 
THk PATENT AND ITS CONSTRUCTION, 


Appellees rely upon the construction given by 
Judges Blatchford, Benedict, McCrary, Shipman, 
and others. 

The appellant, too, adopts the construction given 
by those judges (Appellants’ Brief, p. 2). 

Regarding the reasoning in support of that con- 
struction as cogent, we, for the sake of convenience, 
make quotations at some length. 

Judge Benedict says: ‘*This well embodies an 
‘idea not present in any other form, namely, that 
“the water in the water bearing stratum of the 
“earth may, by the application of artificial power, 
‘* be foreed to flow from the earth into the well pit, 
“with inereased rapidity, so that a well pit only : 
few inches in diameter, sunk to a moderate depth, 
* will afford an abundant supply of water and con- 
“ stitute a practical and productive well.” 

‘<The characteristic difference between the driven 
‘well and other forms is in the practical applica- 
‘‘tion of this new idea.”’ 
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‘*In previous forms the rapidity with which water 
‘‘flows from the earth into the well pit is depend- 
‘‘ent upon the natural forces as they happen to be 
‘found operating upon the water lying in the 
‘‘water bearing stratum to which the well pit is 
‘*sunk.” 

‘The driven well adds artificial power, so applied 
“as to cause @ great increase in the rapidity with 
‘‘which water in the earth will flow from the earth 
‘‘into the well pit. The foundation of this new 
‘*form of well is the discovery that if a pipe with 
‘‘an opening at the lower end be driven into the 
‘‘earth, extending down air tight until it reaches 
‘‘ water, and have a pump attached air tight to its 
“upper end, and a vacuum be created in the pipe so 
‘* fitted and connected with the water in the earth, 
‘‘water will flow abundantly from the earth into 
‘*the pipe. 

“ The novelty consists inmaking the well pit to 
‘* consist of the tube of a pump connected tightly 
‘with the earth; this is accomplished by driving 
‘*into the earth the tube to be used as a tube of a 
‘‘pump and at the same time as the pit of the 
‘* well. 

‘This manner of inserting the tube renders it pos 
“sible, by means of a pump attached to the tube 
‘*to create a vacuum in the pit of the well and at 
‘the same time in the water bearing stratum of the 
“earth. 

‘*The difference between the new process under 
* consideration and the old, is that the pressure of 
“the atmosphere, which in the ordinary well 
‘“‘ operates at the sides and bottom of the well pit to 
“maintain an equally distributed atmospheric pres- 
‘*sure upon the water, whereby the flow of water 
‘* into the wellpit is made dependent upon the forces 
‘‘of gravity, in the new process 1s removed from 
‘* within the well pit, and ceases there to operate 
“against the inward flow of water, so that the pres- 
“sure of the atmosphere operates with its full 
“power to force the water in the earth from the 
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‘‘ earth into the well pit, and without any opposi- 
* tion caused by meeting in its flow the pressure of 
‘the atmosphere at the sides or bottom of the pit. 

‘*This process involves a new idea, which was put 
‘*to practical use when the method was devised of 
fitting tightly in the earth, by the act of driving 
‘*without removing the earth upwards, a tube open 
“at both ends but otherwise air tight, and extend- 
ing down to a water bearing stratum, to which is 
‘attached a pump; a vacuum in the well pit, and 
at the same time in the water bearing stratum of 
the earth, being necessarily created by the opera- 
tion of a pump attached to a pipe so driven. 
‘The novelty of the process under consideration 
‘*does not lie in a mechanical device for sinking the 
* shaft or raising the water to the surface, but in the 
“method whereby water, by the use of artificial 
** power, is made to move with increased rapidity 
‘from the earth into the shaft; whence it results, 
‘*thata tube but a few inches in diameter, driven 
‘down tightly toa water bearing stratum of the 
‘‘earth, affords an abundant supply of water to a 
“pump attached thereto, and constitutes a prac- 
** tical and productive well. 

* Such an invention is without the field of me- 
‘chanical contrivance ; it consists in the new ap- 
** plication of a power of nature, by which new 
application anew and useful result is obtained. 
‘* There can be no patent fora principle ; but, ‘ for 
‘**a principle so far embodied and connected with 
‘* ‘corporeal substances as to be in a condition to 
‘* ‘act and to produce effects in any trade, mystery, 
‘**or manual occupation, there may be a patent.’ 
‘* The idea or principle of forcing water from the 
‘* earth into a well pit by the use of artificial power 
‘is new, but is not by itself patentable. The 
* idea, when made available by a method whereby 
‘‘it is put to practical use, is patentable as a pro- 
‘cess and is thus secured to the person who has 
‘* conceived the idea and invented the method. 
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‘* That method, in the present instance, consists in 
‘‘accomplishing the result first conceived by the 
‘* inventor to be possible, by creating a vacuum in 
‘* the water bearing stratum of the earth and at the 
‘* same time inthe well pit, by means of a tube pro- 
“ jected into a water bearing stratum of the earth, 
‘*and connected tightly with the earth, to which 
‘* tube a pump is attached at the upper end. 

‘** This constitutes ‘a combination or arrangement 
“ *of process to work outa new and useful result.’ 
‘* It is ‘a process combining instrumentalities before 
‘***known, but not employed together, to accom. 
‘* *plish a new and useful result. 

“The elements of the process may be old, but 
‘‘when combined for the purpose of putting to 
‘** practical use the new idea of forcing water in this 
‘way From the earth intoa well pit, they constitute 
‘Sa new and useful process, within the meaning of 
* the patent laws.” 

‘It thus appearing that the invention claimed by 
Green is found described in his specification, inas- 
much as no violence will be done to the language of 
the claim by construing it to cover the invention, if 
is the clear duty of the Court so to construe it.” 

“If, by an examination of the specification and 
applying it to the then existing state of the art, we 
‘an learn what the invention was, then the claim, 
which was designed to be a condensed summary of 
the invention, is to be construed so as to be co-ex- 
tensive with the invention, if that can be done with- 
out doing violence to its language.”’ [Whipple e. 
Middlesex Co., 4 Fish. Pat. Cas., 42. See also Water- 
bury Brass Co. x. N. Y. Brass Co., 3 Fish Pat. Cas., 
47. Leroy v. Tatham, 14 How., 181. Hawarth ». 
Hardcastle, 1 Webster's Patent Cases, 480. Turrill 
». Railroad Co., 1 Wall., 491. |" 

‘**So construed, this patent becomes co-extensive 
with the discovery, and secures an exclusive right 
to use the new idea or principle put to practical use 
by the new process described, for to use the lan- 
guage of the defendant's counsel (brief, page 27). 
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‘If Green invented a process, it was not in fact de- 
pendent on the particular form of the instrument, 
nor does his specification so claim it.’ 

“The right secured by the patent is not, then, the 
right to certain instruments, nor to a combination of 
instruments, but it is (he right to use his discovery 
in any method presenting the characteristic features 
of his method, and accomplishing the same result 
in substantially the same way.” 

* | therefore understand this patent to be a patent 
‘* fora process, and that the element of novelty in 
‘* this process consists in the driving of a tube tight- 
‘Ivy into the earth, without removing the earth up- 
“wards, to serve as a well pit, and attaching there- 
“toa pump, which process puts to practical use the 
‘*new principle of forcing the water in the water 
‘bearing strata of the earth from the earth into a 
*well-pit, by the use of artificial power applied to 
‘create a vacuum in the manner described. 

‘*In the present case, then, the well may be taken 
“to bea manufacture, and the claim of ‘a process of 
‘constructing wells,’ like the claim for ‘a manner 
‘‘of constructing wheels, wil! cover all wells con- 
‘structed according to the process described, with- 
‘out regard to form, and whether the parts taken 
‘*separately be new or old. [See Many oe. Jagger, 1 
* Blatch., 273. See also Goodyear Railroad, 3 
‘*Wall., p. 356. | 

‘*T consider the original patent to have been for a 
‘* process, as is the reissue, and that the process I 
“find described in the reissue is also to be found 
‘*described in the original patent.’ 

Judges Nelson and Dillon said : 

“The two patents (the original and reissue) on 
‘‘examination show that they were both granted for 
‘**a process of constructing wells,’ and the claim 
‘‘and specifications describe the process, which con- 
‘** sists in driving a tube tightly into the earth until 
‘it reaches a water bearing stratum without re- 
‘‘moving the earth upwards, and attaching to this 
‘well pita pump, air tight, the tube being perfor- 
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‘ated at the lower extremity and for a short dis- 
‘‘tance upwards to admit the water more freely to 
“the inside. The reissue is not different from the 
‘‘original, and the claim does not include anything 
‘‘more than the patentee was entitled to. 

“ It is a simple and cheap method of obtaining a 
‘supply of water, unknown untill Green's dis- 
‘covery, and the patent issued is for a process and 
‘*notaresult. Although making a hole in the ground 
‘‘by driving a rod may be a part of the operation 
‘Green performs in obtaining a supply of water, 
‘‘ his patent describes something more. Before his 
‘* process this pit or hole could only be utilized asa 
‘‘well when by natural forces water flowed into the 
‘*bottom, and a water bearing stratum must neces- 
‘‘sarily be reached, where these natural forces will 
‘*cause a flow of water in such quantity that the pit 
‘becomes a reservoir, or produces a stream through 
‘*the tube, as an Artesian well. 

‘* Green, by driving a tube open at the lower end, 
‘‘as described, into the earth to a water bearing 
‘stratum, with the earth packed tight about it un- 
‘*til the water is reached, and attaching to it a 
‘*pump, air tight, constructs a well from which a 
“supply of water is obtained when the pump is 
‘‘worked, and does not rely upon the ordinary 
“operation of natural forces upon the water lying 
‘*in the earth. 

‘** The evidence shows that not only an abundant 
‘*supply of water is thus obtained, but it is Inex- 
‘* haustible.”’ 

Judge Blatchford says, Andrews v. Cross: “The 
‘* specification states that the instrument is to be 
‘* driven down to water, and the earth it meets with 
‘is to be displaced by it and thus packed around 
‘it, and not removed upward from it; that the 
‘* tube, which is either to be inserted in the place 
‘‘ where the instrument has been driven down, after 
** such instrument has been withdrawn, or is to be 
‘itself driven down in the first place, is to be airy 
“ tight throughout its length, except at its bottom, 
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‘‘ where it has perforations to admit water; that 
‘‘these perforations are made for the purpose 
‘of obtaining a continuous flow of water; and 
‘* that, where the water does not flow out from the 
‘‘top of the tube without the aid of a pump, a 
‘* pump is to be attached to the top of the tube by 
‘an airtight connection. Zhe specification con- 
‘** templates the procuring of water. The process 
* seems to be divided into two stages—jirst, making 
‘‘a hole for the tube down to water, by displacing 
‘* the earth by driving down a straight instrument 
‘* into the earth, so that the earth is packed around 
‘* the instrument; second, having in the hole thus 
‘* made an air tight tube, substantially as large as 
‘* the hole, with a pump attached to the top of the 
** tube by an air tight connection. The specifica- 
‘* tion does not otherwise explain the rationale of 
“the process which resulls in having the water 
‘‘issue from the top of the tube. When a rod 
“which is not a tube is driven down to water, 
‘‘ there is as yet no well. When the rod is with- 
‘‘ drawn, if the source of the water is higher than 
‘* the top of the hole, water will issue from the top, 
‘‘and there is a well; and, when the air tight tube 
‘* is inserted in the hole, there is still a well. If the 
‘ rod is withdrawn and the air tight tube is insert- 
‘ed, or, if such tube is driven in the first place, and 
‘‘ no water issues without the aid of a pump, there 
‘is no well, in the sense of the specification, 
‘*tillthe pump is put on by an air tight connec- 
‘* tion, in such a way that, by the use of the pump, 
‘‘ the whole process can result in causing water to 
‘issue from the farther upper end of what is so con- 
‘* nected with the top of the tube. The construe- 
“tion of a well, spoken of in the specification 
‘Cas the invention made, and which it must be 
‘presumed was intended to be secured, is thus, 
“Not MERELY the displacement of the earth by 
“ driving down the instrument or the tube, but is, 
‘‘in addition, having the air light tube in the 
‘earth with the earth packed around it, and a 
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‘“ process arranged, by the mechanical aid of a 
“ nump, attached by an air tight connection to the 
“ tube, for causing the water to enter the perfora- 
‘* tions at the lower end of the tube and issue from 
“the upper end of the tube. What particular 
‘* forces are in operation to produce this process of 
“ obtaining water, when the well is not a flowing 
‘‘ well, is of no importance. The specification need 
“not explain. The mechanical means are fully 
‘explained which result in the obtaining of the 
‘“ water, from the commencement of the driving. 
* The process of obtaining the water comprehends 
“all the steps which form part of that process, as 
‘they result from or attend the mechanical means 
“set forth. The process consists in having an air 
“tight tube with the earth tightly packed around 
‘it, resulting from compacting the earth by dis- 
‘placing it by driving a rod or the tube, and 
‘having a pump attached at the top of the tube 
‘* by an air tight connection, and by the operation of 
‘‘ the pump, obtaining a supply of water at the top. 
‘¢ Tn describing how the invention is made and used, 
‘*so as to enable others to make and use it, the 
‘description inclu les driving the rod, putting in 
“ the air tight tube, and having the pump, and ob- 
“taining a continuous supply of water. The in- 
‘¢ vention being thus defined in the specification, 
‘* the claim is to be construed as broadly as the in- 
‘‘ vention, unless necessarily restricted by the lan- 
‘‘ouage used in the claim. The claim is: ‘The 
‘* process of constructing wells by driving or forcing 
‘‘an instrument into the ground until it is pro- 
‘jected into the water, without removing the earth 
‘upward, as it is in boring, substantially as de- 
‘ scribed.” Where the well is a flowing well, the 
‘water will flow as soon as the hole is made, and 
‘to make the hole by driving and displacement, 
‘and insert the tube, and have the water flow, de- 
‘velops the process. Where the well is not a 
‘‘ flowing well, the pump in addition is necessary, 
‘*and the use of the pump, in the well so made, is 
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a use of the process. Driving or forcing an in- 
strument into the ground until it is projected into 
the water, without removing the earth upward as 
it is in boring, is an essential element in the pro- 
cess, in either case ; and, where the well is not a 


‘flowing well, the claim is a claim to the process 


substantially as described, being the process above 


‘explained in case of a non-flowing well, an in- 


herent constituent of which is the driving process, 
the process claimed, however, including the other 
modes of operation which attend the procuring, 
by a pump, of water from a tube in a well so con- 


‘structed. In this view. where the well is a non- 


flowing well, the use, to procure water, of a pump 
in a well thus constructed and having its features, 
is a use of the process, although the person using 
the well and the pump and the process, may not 
be the person who caused the rod to be driven, or 


‘the hole to be made, or the tube to be inserted, or 
‘the pump to be attached. This reissued patent 


was under consideration in Andrews v. Carman 
(13 Blatchf. C. C. R., 307). In the decision of 
Judge Benedict in that case, the reissued patent 
was held to be valid; the stale of the art of con- 
structing wells at the time Green made his in- 
vention was explained ; the peculiar features of 
Green's driven well were commented on; the 
claim was held to be a claim to a process, the ele- 
ment of novelty in it consisting in driving a tube 
tightly into the earth, without removing the earth 
upwards, to serve as a well pit, and attaching 
thereto a pump, so that the process puts to prac- 
tical use the new principle of forcing the water in 
the water bearing stratum of the earth from the 
earth into a well pit, by the use of artificial power 
applied to create a vacuum in the water bearing 
strata of the earth, and at the same ‘ime in the 
well pit; and it was also held, that the claim 
might well be construed as claiming the well as a 
manufacture constructed according to the process 
described. The evidence in the present case shows 
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that any person, by using a pump applied as 
directed, on the tube as directed, in the well con- 
structed as directed, will put to practical use 
what is in Andrews v. Carman defined to be the 
‘new principle.” Although the specification does 
not state what such new principle is, the evidence 
in the present case shows what it is, and that it 
is certainly and effectively developed, to the end 
of obtaining a copious, continuous and unfailing 
supply of good water, and that it is what is thus 


‘set forth in Andrews v. Carman. It may be that 


the inventor did not know what the scientific prin- 
ciple was, or that, Knowing it, he omitted, from 


‘accident or design, to set it forth. That does not 


vitiate the patent. He sets forth the process or 
mode of operation which ends in the result, and 
the means for working out the process or mode of 
operation. The principle referred to is only 
the why and the wherefore. That is not 
required to be set forth. Under § 26 of the 


*Act of July 8th, 1870 (/6 U. S. Stat. at Large, 


207), under which this reissue was granted, 
the specification contains a description of the 
invention and of ‘the manner and process 


* of making, constructing, compounding and using 


it,’ in such terms as to enable any person skilled 
in the art to which it appertains, to make, con- 
struct, compound and use it; and, even regarding 
the case as one of a machine, the specification ex- 
plains the principle of the machine, within the 
meaning of that section, although the scientific or 
physical principle on which the process acts, when 
the pump is used with theair tight tube, is not ex- 
plained. An inventor may be ignorant of the scien- 
tific principle, or he may think he knows it, and 


‘vet be uncertain, or he may be contident as to what 


it is and others may think differently. All this is 
immaterial, if, by the specification, the thing to be 
done is so set forth that it can be reproduced. 

‘* This reissue was also adjudicated upon by Judges 


‘** Dillon and Nelson, in Andrews v. Wright (13 Off. 


a a 
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‘* (faz. of Pat. Off., 969), and the claim was construed 
‘* to be for a process such as I have defined it to be. 

‘*Under this construction, the defendant has in- 
‘fringed by using a pump in a driven well con- 
‘* structed in a house hired by him, to obtain a sup- 
‘* ply of water for the use of his family, although he 
‘*may not have paid for driving the well or have 
‘* procured it to bedriven. Such use of the well was 
‘‘a use of the patented process. 

“The invention of Green is shown to have pre- 
* ceded any invention made by Suggett and described 
‘‘in his patent of March 29th, 1864. The evidence 
‘also shows that none of the defenses set up in the 
‘answer are established. The conclusions arrived 
‘‘at in the decision in Andrews v. Carman are sup- 
‘*ported by the testimony in this case.’’ 


Judge McCrary says, Andrews v. Long: 


‘*The evidence in this case clearly shows that the 
well constructed and operated by the respondents 
was made by doring a hole in the ground with an 
auger, somewhat /arger than necessary, for the in- 
sertion of the pipe or tube, and by puffing the tube 
down said hole to the water w//houf driving or 
foreing.”’ 

“One of the hecessary features of the invention, 
and perhaps the principa/ one, is the * feature of a 
light connection’ between the tube and the earth, 
effected by the driving of the tube without removing 
the earth upward, upon the preservation of which 
(the ‘tight connection’) the success of the process 
depends—Andrews v. Carman.” 

‘*If the boring be resorted to merely for the pur- 
pose of facilitating the driving process—that is to 
say, if the hole bored be smaller than the tube to be 
driven in, so that the tube is, after all, driven or 
forced into the earth—so as to form a tight connec- 
tion between the tube and the earth, the well thus 
constructed would, in my opinion, be within the 
terms of the patent ; but if a well is sunk by dig- 
ging or boring, so that the excavation is larger than 
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the tube to be inserted, and nothing és done but fo 
pul a tube down into the excavation without driv- 
ing, and attach a pump, and in this way secure 
water, Iam clearly of the opinion that such a pro- 
cess is not within the terms of the patent. 

“T concur in the construction given to this patent 
by Judge Blatchford.”’ 


III. 


INFRINGEMENT. 


APPELLANT devotes the larger part of his brief to 
enforcing the defense of non-infringement. This he 
does by the extravagant claim, in substance, that 
there cannot be an infringement unless the well is 
wholly made by driving ; that if the upper crust of 
the earth be so hard as to need a drill, and the drill 
be used fora part of the way, and the driving be 
used for the other and lower parts, there is no in- 
fringement. 

It is equal to saying thatif [ wish a well in my 
flagged sidewalk, and a stonecutter should drill or 
chip out a hole through the flag, and the tube be 
put-through this hole, and then be driven the rest 
of the way (as described in the patent), that sucha 
well would be outside of the patent! Or that if I 
had an old dug well three feet across, which had 
gone dry, that it would not be an infringement, if I 
had a well driven (as described in the patent) in the 
bottom of that old dug well !! 


Appellant s brief claims to print add the testimony 
as to infringement ; in point of fact it omits the dep- 
osition of the appellant himself. 


CLARK says (Rec. 35) : 

‘*5 Q. Please describe fully and particularly the 
process used by you in constructing the defendant's 
wells. 
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A. First we bored with a fhree-inchk auger down 
to water; then we coupled the pipe together with 
the well tube with the point on it, and then either 
drove it or pressed it down—lI could not say which, 
I don’t recollect—from ¢hree to jive feet ; probably 
about four feet, I could not recollect; we put ona 
Douglass pump; ! could not say whether it was 
No. 1 or No. 2; we generally used No. 2 to it. 

6 Q. Please describe the construction of the bot- 
tom part of the tube you used. 

A. It was one and a quarter inch pipe, with quite 
a number of holes drilled from an inch from the 
threads, up two feet; the strainer was two feet 
long; then we lined it with fine wire cloth inside, 
and perforated brass inside of that. 

7 Q. After driving or pressing the pipe, did you 
remove any earth upward ? 

A. No, sir.” 

Judge Shipman says: ‘* The defendant’s two 
wells were made by Frederick B. Platt and 
Daniel Clark. 

‘* Platt’s testimony is as follows : 

“6 Q. State fully and particularly the process 
‘* used by you in constructing these wells ¢ 

“A. We had a hollow auger that bored a hole 
‘about three inches in diameter, with which we 
‘* bored the hole till we struck water; then we 
‘‘coupled the pipe together, and either drove or 
pressed the pipe into the water below the 
** strainer. 

“*7Q. What do you mean by driving or press- 
‘‘ ing the pipe into the water below the strainer ? 

“A. I mean by driving the pipe striking it on 
‘‘top with a maul, and by pressing it, we put a 
‘‘ chain on the pipe above, and used a lever with a 
‘‘ purchase to push it down; this was done a/ler 
‘* the hole was bored. 

“10 Q. How far did you ordinarily drive or 
** press the pipe ¢ 

‘*A. From three to jive feet. 


* 
* 
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“11Q. Into what did you drive or press the 
‘* pipe ? 

‘© A. Into the wet sand. 

‘© 20 Q. Describe fully and particularly the pro- 
“cess used by you in constructing these (the de- 
‘* fendant’s) wells, specifying what difference there 
‘‘was, ifany, between them ‘ 

‘*A. I don’t know as there was any difference 
“ from what I have deseribed ; we bored a hole as | 
‘* said before, in the ground to the water, inserted 
“the pipe, and either drove or pressed the pipe 
‘‘ into the water from three to five feet, and at- 
‘* tached a pump to the top, a pump constructed for 
“a Driven Well, 1 believe. 

21 Q. What do you mean by into the water ¢ 

‘A. The water jn the ground. 

**22 (Q. You did not strike a solid body of water, 
‘* did you ¢ 

“A. I struck water enough to supply the pump; 
‘* that was all we was after, generally. 

* 23 Q. Do you mean by into the water, into the 
‘water bearing stratum of the earth ¢ 

‘*A. I suppose so. 

‘*24 Q. What was your object in driving or 
‘* pressing the pipe in the manner which you have 
** testified ¢ 

‘‘A. To get a supply of water for the pump. 

*€ 25 Q. State whether or not a supply of water 
‘‘ was furnished for the pump before the pressing 
‘‘ or driving took place ¢ 

“A. Lt was not. 

“29 Q. State whether or not, a/ler driving or 
“ pressing the pipes, as you have testified to, you 
‘“vemoved any earth wpward in constructing these 
‘© wells / 

"A. 0, Off. 


‘* The testimony of Clark is more brief, but to the 
** same effect. 


‘*The defendant's counsel strenuously urge that 
** these wells were coustructed by boring, that the 
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‘* wells were bored until water was struck, fhat és, 
‘until a supply of water was oblained, and that 
‘* the wells were finished by pressing the pipes more 
‘* deeply into the source of supply, which had been 
‘reached when the workmen ‘struck water.’ In 
** other words the defendant seeks to bring the case 
“ within the decision of Judge MeCrary in Andrews 
‘*v. Long, 12 Fed. Rep., 871." 


** In this case, however, the witnesses, when they 
* used the common expression * struck water,’ did 
“snot mean that they had reached an adequate 
*ssource of supply for a well, but that they had 
* reached a place where the presence of water 
* manifested ilself, and where by continuous ex- 
*cavation an adequate supply would be obtained. 
** The wet sand or wet clay upon the auger showed 
* that water was at hand. The well was then fin- 
“ished and a supply of water was obtained by 
‘** pressing or driving a tube into the ground, with- 
out removing the earth upward, and attaching 
‘* thereto a pump. When this was done, there was 
‘* put ‘to practical use the new principle of forcing 
‘**the water in the water bearing strata of the 
‘* earth, from the earth into a well pit, by the use 
‘+ ‘of artificial power applied to create a vacuum in 
‘++ the water bearing strata of the earth, and at the 
‘+ *same time in tle well pit.’ 


* 
* 


Andrews v. Cross, 8 Fed. Rep., 269. 


‘+ A workman in our New England soil would not 
** ordinarily be able to drive or press a tube into the 
‘stony or tough crust which must be penetrated 
‘* before water bearing strata are reached, but it is 
no adequate argument against infringement that 
‘‘ it is necessary to bore or dig into the rough and 
‘hard soil or the mass of tough clay, which lies 
‘“over the sources of water supply, provided, 
‘* before a supply of water is reached, the patented 
‘* process is thereafter used for the purpose of ob- 
‘* daining an adequate flow of water upon the sur- 
** face of the ground.” 


r ] 
' 
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The defense of non-infringement must be held 
to be frivolous. 


IV. 


PrRioR PATENTS AND PUBLICATIONS. 


Of the 28 prior patents named in the answer all 
are abandoned except two: 

1. The SueeGett patent, of March 29, 1864. 

2. The GoopE English patent of 1823. 


1. THE Sueeetr PATENT. 


There is no testimony in this case as to the date 
of the Suggett invention, or the Green invention. 

But in Andrews ». Carman it was judicially de- 
termined (and is not controverted here), that 
Green's invention was made in the Fall of 1861, and 
there is no proof as to date of Suggett’s invention 
except the date of his patent, 1864. 

But, there was an elaborately contested inter- 
ference between one Mudge and Suggett and Green ; 
this interference was argued on appeal before Judge 
Fisher, in the Supreme Court, D. C. 

The whole decision appears in the Record at p. 
75. Judge Fisher held as follows : 

‘* After a full and elaborate argument by counsel 
‘* for all the parties in this case, and an examina- 
‘**tion of the testimony, I fail to discover any good 
‘*reason for reversing the decision of the Commis- 
‘‘sioner of Patents, ‘awarding priority of inven- 
‘‘tion to James Suggett in regard to what is 
“ claimed by him in this patent,’ and ordering a 
‘* patent also to Nelson W. Green in accordance 
‘‘ with the amendment filed by him September 14, 
** 1867. 
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“Tam clearly of opinion that Green first put into 
practice the conception of making a driven well, 
‘‘and is entitled, therefore, to his patent for the 
‘‘ broad claim of sinking wells by driving down the 
‘“ pump or rod, without removing the earth upward ; 
‘and that Suggelt was entitled to a patent for the 
‘* perforated pipe and point for sinking wells, and 
‘*T therefore affirm the decision of the Commis- 
* sioner.” 

An inspection of the Suggett patent (Ree., pp. 70- 
72) shows that the patent was for an instrument to 
be used in making bored wells. The claim is: 
“The perforated pipe a, with the pointed end 3, 
constructed as a dril/, and united with a pump, all 
substantially as shown. and described.”’ 

No argument is needful to show that this claim, 
which was awarded by Judge Fisher, is a claim for 
a mechanical combination, a foo/ or ‘drill,’ as ex- 


ra 
. 


pressed in the claim. 

While Green’s claim was and is for a process ; in 
practicing Green's process he might or might not 
use Suggett’s specific mechanism ; and Suggett might 
or might not use Green’s process when he used his 
own mechanism, for the Suggett device was as 
capable of use in a dug well as in any other. 

For the purposes of this appeal, Judge Fisher's 
decision in the interference case awarding Green 
the broad claim over Suggett, eliminates the 
Suggett patent as a defense ; there being no proofs 
here as to their dates of invention. 


2. THE GoopDE PATENT. 


We adopt the views of the expert ANDREWs con- 
cerning this patent (Rec., p. 39), as follows: 
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* Exhibit No. 4.” 


‘ Being a copy of an English patent, granted to 
‘John Goode, enrolled October 16th, 1823, de- 
‘‘scribes numerous tools, appliances and appurten- 
‘‘ances for making artesian wells, by drilling, bor- 
‘‘ing and raising the earth and material from the 
“opening thus made, which forms the body of the 
‘‘well, to the surface; the patent being, as stated 
“in the specification, for certain improvements in 
‘* tools or apparatus for boring the earth for the 
‘* purpose of obtaining and raising water. 

‘*T do not find described in that patent either the 
‘* process, construction or mode of operation set 
‘* forth in the patent in suit; there is no description 
‘‘civen of any method of piercing the earth by a 
‘‘simple puncture and forming an opening for the 
‘* body of the well, without removing the earth up- 
‘‘ wards; there is no description of a process for 
“ obtaining water from the wells, by a method 
‘‘ utilizing the discovery of Col. Green, that, when 
‘a tube which is air tight from its upper end down 
‘* to and into a water stratum, has a pump attached 
‘*to its upper end by an air tight connection and 
‘* operated in the usual manner, shall, by removing 
‘*the atmospheric pressure from the body of the 
‘‘ well, cause the water in the earth, by the pres- 
‘“sure of the atmosphere thereon through the 
‘superincumbent earth, to flow directly from the 
‘‘earth into the well, at a velocity due to such 
‘* pressure ; and because | find no such description 
‘*in such patent, I say there is nothing therein con- 
‘tained describing a well which, in its process, 
‘*construction or mode of operation, anticipates or 
‘‘is like the invention described in the patent in 
“a. 

Prior PUBLICATIONS. 


‘* Defendant’s answer sets up a formidable list of 
‘* fifty-three different printed publications, Rec. p. 
‘© 82. Sixteen of these are in evidence ; concerning 
‘*none of them, nor concerning any of the patents, 
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have the defendants examined any expert ; the 


‘* Court is left unaided to dig out of this vast 


mass that which is or is not material. In the 
Carman, French and Wright cases great stress 
was attached to four printed publications ; that 
in Ure’s Dictionary ; that in MeKenzie’s ‘Five 
Thousand Receipts ;’ that in the Report relating 
to the Syracuse salt wells, and in Rees’ Encyclo- 
peedia, and these defenses were all overruled in 
those cases, and should not further oceupy the 
time of this Court. 

‘* We adopt the views of the expert Andrews 


‘in regard to the printed publications 5-20 as fol- 


‘‘ lows: 


sé 


sé 


Exhibit No. 5. 


‘* An extract from the Repertory of Patented In- 
ventions published in London in 1827, is in the 
main a repetition of the specification of the patent 
of John Goode, as described in the patent in 
Exhibit No. 4, but appended thereto is the state- 
ment that, 

‘** The patentee mentions that tubes with valves 
at their ends and containing pistons like figure 5, 
moved by a cord, may be used for drawing it 
(the water) up, but it is evident that the use of 
these could be only temporary, as without pipes 
of some kind the whole will soon fill up, and 


‘when pipes were used, it is obvious that they 


might be made to act as a pump, by being fur- 
nished with pistons and valves.’ 

** Nothing contained in this exhibit changes the 
opinion I have given in regard to the Goode patent, 
or shows it to be in any respect like the descrip- 


‘* tion given in the patent in suit. 
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Exhibit No. 6. 


‘‘Ts an extract from the Dictionary of Arts, 
‘‘ Manufacturers and Mines, by Andrew Ure, pub- 
‘lished in New York City in 1847, by D. Appleton 
‘* & Co., at "page 63, under’ the heading ‘ Artesian 
‘* Wells.’ 

‘‘This is mainly in reference to the patent of 
‘* John Goode, asset forth in Exhibits Nos. 4and 5, 
‘ coupled with the remark, that ‘In the process of 
‘* boring, there does not app2ar to be anything new 
‘* proposed, but that’ these several tools are to be 
‘* employed ‘for boring, packing and otherwise pene- 
“trating and raising the earth and extracting 
‘* broken or injured tools.’ 

‘* * There are also suggestions for employing long 
‘buckets,’ also lift pumps, with a succession of 
buckets, but as these suggestions possess little if 
‘any novelty, it cannot be intended to claim them 
‘*as part of the patent. 

‘* Nothing contained in this extract in any way 
‘* changes the opinion | have given, with the reasons 
‘* therefor, that the invention set forth in the patent 
‘in suit is not described or anticipated by anything 
‘* contained herein.”’ 


a 
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Deft.’s Exhibit No. 7. 


‘‘Is an extract from page 388 from McKenzie’s 
** §,000 Receipts Article *'To raise water in all situa- 
‘* tions.’ | 

‘There is not in that extract any description by 
‘the following of which a man could make any 
“kind of a well, and nothing contained in it 
‘* describes, refers to, or even suggests such a well 
‘‘as is set forth in the specification in the patent in 
“suit. And as further reason for saying that it 
‘* does not describe such a well are the facts that the 
‘same extract was set up in the cause of Andrews 
‘*y. Carman, and also in the cause of Hine & Ste- 
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| ‘** phenson v. Wahl, and by the decisions in those 
‘* causes judicially declared not to contain an antici- 
| ‘* patory description of Green’s invention.”’ 
{ . 


Deft.’s Exhibit No. 8. 


“Is an Extract from Rees’ Encyclopzedia, Vol. 
“40, Philadelphia, 1819, published by Samuel D. 
Bradford, under the heading, 


* 


‘ Well in Rural Economy,’ 

‘The statement therein contained is: ‘That a 
‘French philosopher proposed that the ground 
‘should be perforated by means of an auger or 
‘ borer, a cylindrical wooden pipe being then placed 
‘**in the hole and driven down by a mallet, and the 
* boring continued, that the pipe may be forced 
‘down to a greater depth.’ | ' 7 s 

**Tn proportion as the borer becomes filled with 
‘earth it should be drawn up and cleared.’ . 

*** The boring may be carried to much extent 
‘** under ground.’ 

‘* This statement was in evidence in the cause of 
‘* Hine & Stephenson v. Wahl, and was decided not 
to anticipate Green's invention, nor is there any- 
thing in the article describing any portion of the 
‘‘ invention as set forth in the patent in suit.”’ 


* 
* 
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Deft.’s Exhibit No. 9. 


| ‘+ Extract from the Journal of the Franklin Insti- 
‘tute, Third Series, published in 1844, from Vol. 

‘** 12, page 128. 
‘* This extract contains no description of any well 
‘* of any kind ; it merely states that in sinking a well 
rie ‘at the Portsmouth dockyard, one of the principal 
docks gave way in consequence and the sinking 
of the well was abandoned.” 


* 
o 
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Deft.’s Exhibit No. 10. 


“Ts an extract from ‘ Brand’s Encyclopedia or 
Dictionary of Science, Literature and Art,’ Harper 
Bros., New York, 1843, vol. 3, page 1333, under 
the heading ‘ Artesian Well.’ 

‘* No description of any well appears in this ex- 
tract. The reference is as follows: ‘ All that is 
necessary, therefore, is to bore down to the stratum 
containing the water, and, having completed the 
bore to insert a pipe, which may be either left to 
overflow into a cistern or it may terminate in a 


‘pump.’ 


‘*T found, on consulting the dictionary, between 
the words ‘ pipe’ and * which,’ the words ‘into the 
bore.” I also found in addition to the extract, and 
following it, a statement that when the water 
would not rise to the surface a well may be sunk 
toa certain depth, the auger hole made and the 
pipe inserted into it at the bottom of the well (and 
from the bottom of the well), it may be pumped 


‘to the surface by any of the usual modes, and 
‘continues with the statement that at Chelsea, in 


1793, a well was dug 394 feet within 20 or 30 feet 
of the river Thames; that usually they bored 10, 
15 or 20 feet below the bottom of the well, and at 
the last boring that the water rose rapidly 200 feet, 
scarcely allowing the digger time to withdraw the 
borer and tools and be drawn up; the article, 
further continuing, speaks of the process of bor- 
ing used by Mr. Goode, who put down suecessful 
wells at Tottenham and Mitcham, both of which 
at one time equaled 8 gallons per minute, but had 
been much reduced on account of the great 
number of holes. 

“ These latter statements go to show that the 
Artesian well making, at the date of that publica- 
tion, 1843, still followed the method of boring as 
long previously practiced, and states ‘that the 
process of boring the earth for spring water has 
lately been practiced with great success by Mr. 


Goode.’ 
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‘* For these reasons it is evident to my mind that 
nothing at that date had been known or published 
' describing the method invented and patented by 
** Col. Green. 
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Deft.’s Exhibit No. 11. 


‘* Is an extract from Rees’ Cyclopedia purporting 
to be from Vol. 35, under the heading 


“SPRING DRAINING PUMP.” 


‘* Speaks of a pump constructed of copper ‘in the 
‘* pipe form, in a very neat, simple, cheap and 
‘* simple manner, so as to admit of being put down 
‘‘ into the ground in holes formed by the boring 
* auger; and being made to be wroughtas a pump, 
‘* is capable of showing the presence of water where 
‘* the pressure of itin the higher grounds above is 
‘‘not sufficient to force it up through the auger 
“ holes, which is the case in many instances. 

‘‘ This description does not give or set forth any 
‘‘of the characteristics of a driven well, either in 
“its method of making, mode of operation, or 
‘‘results; it is a mere placing of a pump in an 
‘‘ auger hole, to ascertain the presence of water ; it 
‘does not describe a pipe tightly inserted into the 
‘‘earth, and receiving water directly from the 
‘earth by the pressure of the atmosphere, forcing 
‘‘it into the well, which had been previously re- 
‘‘ lieved from the pressure of the atmosphere, por 
‘‘was it used as a well. The entire description 
‘‘ leads me to believe that the pump with its copper 
‘* tube was inserted into a well hole of considerably 
‘larger diameter, leaving the pressure of the atmos- 
‘¢ phere to act directly upon the surface of the water 
‘¢in the well, surrounding the pump pipe, but the 
‘‘ description is not such as would enable any per- 
son to do the same thing in the same manner 
without further instructions. This extract was 
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‘‘set up by defendants in the cause of Andrews 
‘* ef al. ». Carman, and Hine & Stephenson ov. Wahl, 
‘‘and in those cases decided not to have been an 
‘‘anticipation of the invention of Green, as set 
‘* forth in the patent in suit. 


Deft.’s Exhibit No. 12. 


“Extract from the London Encyclopaedia, London, 
** 1829, Vol. 22, page 593, headed 


‘WELL TUBEL 


“An hydraulic instrument for procuring water 
‘in almost any situation, swggested by M. Cadet de 
** Vaux, 

** He directs the tube to be placed in the hole 
“and driven down with a mallet; after which the 
‘boring must be continuea that a pipe may be 
“driven to a greater depth. As the auger be 
‘comes filled with earth it ought to be drawn up 
‘Sand emptied. co 

The boring is carried to a considerable extent 
‘‘uander ground, and water is in most instances ob- 
“ee + *. * 

‘*The plan of boring for water has of late been 
‘*much practiced in the neighborhood of London,” 

‘This is not such a deseription of a method of 
‘*making and operating a well as would enable any 
‘* person, by simply following the instructions cen- 
** tained in the article, to makea well, but with the 
“Knowledge I have obtained from the extracts here 
‘offered as exhibits, and other matter from the 
“same works, and from other publications relating 
‘to well making, it is plain to me how the author 
*inlended parties fo proceed, and that the method 
‘he proposes is In its main and important features, 
‘‘and intended to be the same, as the plan that had 
‘then of late been much practiced in the neighbor- 
** hood of London, to wit. 
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‘*Sinking a well by driving down a _ tube, boring 
‘‘or drilling out the earth and rock, and bringing it 
‘*to the surface, with such or similar tools as are 
‘** described in Goode’s patent.”’ 


Deft.’s Exhibit No. 13. 


‘An extract from the Mechanics’ Magazine, 
‘* London, 1824, Vol. 2, pages 15 and 16, under the 
‘** heading 


‘BORING WELLS 


“ This extract isa copy of a letter from a_ well 
“sinker, stating his difficulties, and asking for in- 
‘**formation as to how he can overcome them; also 
“an extract from the same work, Vol. 2, page 60, 
** being an answer to a well sinker’s inquiry as to 
‘““how he should overcome his difficulty, and 
“signed *'T. T..”* and advises the driving down of a 
“east iron pipe, the use of boring rods, and the 
** shell borer to bring out gravel that gets into the 
ye. pipe. 

‘* Nothing contained in this exhibit has any rela- 
‘* tion to such a well as described by Col. Green in 
‘“the patent in suit, and, in fact, is nothing more 
‘* thana suggestion, to a party in the business, how 
‘*to proceed under certain emergencies, and is not 
‘such a description as would enable any person by 
“ following it alone tomake a successful well, much 
‘less a well constructed as, or Operating in the 
‘* manner of the well described in Letters Patent in 
‘ou. 


Deft.’s Exhibit No. 14. 


‘* Extract from Harpers’ New Monthly Magazine, 
‘‘September, 1851, page 640, Harper Bros., New 
‘* York. 

‘* Nothing is herein contained except by inference, 
‘Cas toa well ofany kind. It says: 
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‘‘ After going as deep as the gravel or quicksand 
‘‘in which the first vein of water is found will per- 
‘mit, and reaming out the hole, the log is inserted, 
‘‘ having its lower end sharpened and defended by 
‘a tapering iron band well secured. This may be 
‘‘ driven down without much trouble through the 
‘bed of quicksand, and a passage is thus secured 
‘*to the rock.” 

‘‘This description of the log, so far as it goes, gives 
‘the general method in use for sharpening logs, as at 
‘* that time used for making Artesian wells; that is, 
‘*by surrounding the bottom end with an iron band 
‘‘ tapering to an edge at the bottom. It is at best 
‘‘ but a very imperfect description, even of that, and 
“can only be understood when read in connection 
‘‘ with other exhibits in this cause, and other 
‘‘ articles upon the subject of Artesian well boring.” 


Deft.’s Exhibit No. 15. 


‘* Ts an extract In the French language from * De 
‘PP Art du Fontenier Sondeur et des Puits Ar- 
‘* tesians,” Paris, 1822, page 99, secs. 79 and 80, 
‘* page 106, sec. 88, also pages 107 and 108, sec. 91, 
‘pages 109 to 112, and page 1138, sec. 95, with 
‘* translations into English furnished by defendant. 

‘* These extracts also relate to the making of the 
‘Jong well Known open Artesian well. They do 
‘* not contain such a description of well making, as 
‘if followed exactly would enable a party to make 
‘*a suecessful well of any kind, but in connection 
‘* with the information upon the subject, contained 
‘‘in this and other extracts filed as exhibits in this 
‘* cause, and from information derived from other 
‘works upon the subject, lam enabled to forma 
‘* pretty accurate opinion as to what style of wells 
‘and their method of making is referred to. The 
‘* boxes referred to are undoubtedly square wooden 
‘* boxes with their lower ends sharpened and pro- 
‘** tected by an iron band brought to an edge at its 
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‘‘ lower extremity, which boxes are driven down 


6 


es 


ss 


through the loose earth and quicksand, which 
are taken out, from and through them (the boxes) 
as they are sunk into the earth, their use being to 
keep the sand and loose earth from falling into 
the opening into which the buses are to be in- 
serted. These buses or pipes of wood being 
guarded at their lower ends by iron bands made 


‘sharp upon their lower edge, /i/e the bands upon 


the lower ends of the wooden boxes, as is dis- 
tinctly stated in the translation, although this iron 
guard upon the end of the pipe, which in the 
original French is fermed a sabot, is in the trans- 
lation rendered a point, the literal definition 
being a shoe, but whether a shoe or a point, the 
statement from page 109 is, that the tubes are put 


‘into the calcareous strata which previously is 


bored a diameter of 7 inches, in order that they 


‘can enter therein, only by means of hard forcing. 
‘The wooden tubes having been previously de 


scribed in section 80 as being of seven inches ex- 
terior diameter; their exterior diameter being 
seven inches, and the diameter of the bore, as on 
page 109, also being 7 inches, making a tight fit, 
the object evidently being to prevent the upper 
stratum of water passing down between the 
wooden tube and the calcareous stone or earth 


** surrounding it, thus preventing any water pass- 


ing up through the tube, except the water in 
the stratum below the caleareous; that the 
wooden tubes are protected by an iron ring or 
shoe instead of having a point is evident from the 
fact that with a point there would be no means of 
ingress for the water into the tube, as no provi- 


“sion is made, suggested or hinted at for the 


** 
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entrance of water into the tubes except through 
their open lower end. If, however, such provi- 


‘* sion were made for entrance of water through the 


** 


** 


points into the tubes, still as it is distinetly stated 
that the hole is drilled previously to the tubes 


‘‘ being put in, whether they are protected by a 
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shoe or point they are not driven to form a well 
without the removal of earth upwards, so that it 
‘fis totally immaterial whether the drilling takes 
‘‘ place through the open ended tube or is first 
‘* done before the tube is inserted. Therefore, from 
‘** this description, it is evident that in /heir methods 
‘* of construction, the wells referred to in Exhibit 
* 15, are nove made in the manner set forth in the 
‘* specification of the patent in suit. The article 
* from section 94 which closes with the statement 
‘that if the waters do not rise inside of them to 
‘*be poured out on the surface of the ground, 
‘but remain stationary a few meters below, 
then ‘there is used in order to draw them up, 
‘pumps like those which are constructed in 
‘‘every country. Nothing in this’ statement 
‘‘ regarding the use of pumps shows, suggests or 
“hints at the employment of Green’s method 
‘‘of obtaining water from the earth or in any 
‘* manner utilizing his discovery; nothing is de- 
‘** scribed other than the old well Known and often- 
“ described methods of procuring water from the 
‘‘earth by the Artesian process, the water either 
“ flowing over the top of the well or in default of 
“ its rising high enough to flow, it is pumped from 
‘*the well by a pump having its suction pipe in- 
“ serted down into the well, and not connected 
‘* thereto by an air tight connection. Ihave omitted 
‘* to notice that portion of the article, page 113, sec. 
“95, which is merely a statement, that sometimes, 
“ after a number of years, the volume of water from 
‘** wells established according to the principles and 
‘* processes described, diminishes, and gives a 
: ‘‘method of operation by which, by the stroke of a 

‘** piston, the calcareous parts which stop the fis- 

‘sures through which the water bursts, are forced 
* to ascend to the surface of the ground, but noth- 
‘* ing therein contained refers to anything described 
‘* in Letters Patent in suit.”’ 
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Deft.’s Exhibit, No. 16. 


** Extract from ‘ Bulletin de Musee de I’ Indus- 
** trie, 1846, Vol. 10, page 163." Translation. 

‘* Contains no description ofa well of any kind, or 
‘*the method by which water is obtained from the 
‘‘earth by one. It speaks, however, of boring a 
‘*well, and to depth of 1,000 meters (some 3,250 
‘* feet); this last statement of fact being of itself 
“alone sufficient to show that the well was of an 
‘entirely different character from the well de- 
‘*seribed in the Letters Patent in suit ; and further 
‘it says, | have bronght up by this means pebbles 
‘‘of six centimeters in length and three centimeters 
“in thickness, a state of facts which could not exist 
‘‘in the operation ofa well made in accordance with 
‘the specification of the Letters Patent in suit.” 


Deft.’s Exhibit, No. 17. 


‘* Being an extract from * Hericart du Thury Jail- 
‘‘lissement des Eaux, Paris, 1829, pages 274 and 
** 270. 

‘*Gives a very indistinct, and not by any means a 
‘*full description, of making an Artesian well by 
‘boring and putting down a pile with a bore hole 
‘through its entire length, of three inches in diam- 
‘‘eter, furnished with iron at both ends, the one 
“which is toenter the ground should beas sharp as 
‘‘ possible ; they drive this pile with the beetle as far 
‘‘as possible, and when there is no means of making 
‘it enler any Jurther they employ the auger, which 
‘* should finish the boring of the well. 

“This description, such as it is, occurs in a dis- 
‘*course by the author, which is at the end of ‘My 
‘* Course of Mathematics.” It is not such a deserip- 
‘tion as, by which, without further information, any 
‘‘man could make a well, and contains nothing which 
‘‘can be construed into a construction of a driven 
well, made according to the specification of the 
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‘‘ Letters Patent in suit, but, so far as it goes, is in 
‘ perfect accord with other numerous descriptions of 
‘the making of Artesian wells by boring, drilling, 
“ete., and raising the earth displaced by the tubes 
‘* to the surface.”’ 


Deft.’s Exhibit, No. 18. 


‘*An extract from F. Arago Oeuvres, tome 6, 
‘“nage 457, Paris and Leipsic, 1856. Translation 
‘*furnished by defendant, appears to be an addenda 
‘‘to an article in which some system has been de- 
‘scribed, and speaks of an injection of the water 
‘*that takes place through the inside of the boring 
‘‘apparatus, and says : 

«The idea of causing the water to come up 
“ through the inside of the pipe of the well, offers an 
‘easy means of borirg below a sheet of rushing 
‘‘water without having need of a pump. * * * * Tt 
** eill drag lo it and bring “up lo the SUIT ace of the 
** ground all the detritus.’ 

‘* Nothing herein contained has reference to the 
‘* methods of making Driven Wells; but, so far as 
‘* it goes it described a method directly and entirely 
‘* antagonistic to the method of procuring water as 
“ by the specification of the Letters Patent in suit.’’ 


Deft.’s Exhibit, No. 19. 


‘* Extract from a work of F. Garnier, ‘ Traite sur- 
‘‘Jes Puits Artesiens,’ Paris, 1826, pages 207, 208, 
‘* 210-227 and 228. Translation furnished by de- 
‘* fendant. 

‘* Contains a repetition of the method of opening 
‘‘ seams to admit of the passage of water into the 
‘* well, the fissure having been narrowed by calcare- 
‘‘ous parts, which are interpulated there ; practi- 
‘cally the same operation as described in Exhibit 
‘** No. 15, which is by the same author. 
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‘In the plates which accompany this article in 
the original French, the logs which line the well 
are shown with open ends, and are undoubtedly 
of the same character as the pipes or buses which 
‘‘are described in the article Exhibit No. 15. It 
‘“ goes on to state: ‘We have performed these 
‘* operations on a well made since the year 1810, in 
‘‘a piece of ground of which figure 4, plate 2, pre- 
‘* sents the vertical section, and we have found * 
“* * that the volume of water produced was 
“* * * twenty-one cubic meters per hour, whilst 
“it was before this operation only fifteen cubic 
‘* meters. ’ 
‘* The purport of this entire article, as well as the 
article Exhibit No. 15, by the same author, goes 
‘to show that the water obtained by these wells 
‘* was procured not from the earth, but from fissures 
‘in the rock, and that the water flowed from the 
** wells. : 

‘* Figure 4, plate 2, referred to in the quotation 
‘‘ above, in the original work shows a tube open at 
‘* both ends and no pump of any kind operated with 
‘it. That portion of the extract from pages 227 
‘*and 228. speaks of ‘cast iron pipes, about which 
‘‘we have just been oceupied,’ evidently referring 


° 
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‘toa description preceding the extract; and says 
‘* that by the means of a single pipe to restrain the 
‘* sands which are met, one succeeds almest always, 
‘* even when the thickness of the sands exceed 100 
** feet. 

“* When these sands are perfectly supported, they 
ae proceed then with the boring into the midst of the 
‘clays, giving to it until they have reached the 
‘chalky limestone, a diameter of four inches, 
‘©% * * that the beds of sand are passed more 
‘‘ quickly by using cylinders of cast iron than with 
‘‘ boxes of wood and that because the ground need 
‘not be bored to so great diameter.” * * * 
“<< One should nevertheless employ the English 
‘‘ process only when it is a question of placing wells 
‘‘in grounds which present, in order to be passed 
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through, great difficulties, and which require the 
use of three or four boxes, because the expense, 
then, is very nearly the same in both cases,’ 

* These boxes are driven down, one inside an- 
other, each succeeding being smatier than the one 
preceding, and not being one continuous box or 
square tube; and their use ts positive proof that 


‘the process of well making. as deseribed in the 


article, had no likeness or analogy to the process 
described in the Letters Patent in suit: and the 
method of procuring water does not utilize the 
discovery of Col, Green, and nothing is deseribed, 
suggested oreven hinted at, which involves és 
method of construction or operation, or utilizes 
his discovery. Every portion of the description 
relates to an entirely different mode and method.”’ 


Deft.’s Exhibit, No. 20. 


‘* Extract from the Encyclopedia of Domestic 
Economy, Harper Bros., New York, 1849. 

‘* This extract is a description of an ordinary suc- 
tion pump and its working. The figure connected 
with the article in the work itself, is a cut showing 
a suction pump with its suction pipe inserted into 
an open well. No description is given of the well 
or its manner of making, but the cut speaks for 
itself. There is nothing relating to a driven well, 
an Artesian or any other well; itis »'mply and 
only a description of such a suction pump as has 
been in use as long as [ can remember, and noth- 
ing in the article, or in the cut annexed, has any 
relation to, or connection with, a driven well, 
and, in fact, except as shown in the cut, there is 
no reference toa well of any Kind, if inceed the 
cut represents anything more than a tank of 
water into which (the water), as the article states, 
the suction pipe is plunged. 

‘* In addition to this direct testimony regarding 
the twenty Exhibits introduced by defendants (and 
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the only testimony in the case concerning them), 

we refer to the testimony of the same witness (Q. 

and A, 9 and 10, Ree. 49-55) giving extracts from 

English scientific and government publicationsand 

papers read before the leading societies of English 

and London engineers, which give the strongest 
corroborative testimony in support of his views 
regarding the various exhibits set up by appel- 
lants, but especially to those in connection with 
the Goode patent, which had at the time of the 
cited publications, been in well Known public use 
in the vicinity of London for over 40 years; and 
still these engineers, sclentists and army oflicers, 
men whose calling insure their Knowledge of these 
matters, unanimously credit the Driven Well as 
an ‘AMERICAN INVENTION’ and the British 

Government itself adopted their use (paying roy- 

alty therefor), in the Abyssinian expedition, send- 

ing out a special corps of well sinkers under Lieut. 

Le Mersurier, assistant field engineer, to set up 

‘THE NEW AMERICAN DriveEN WELLS AND PuMpPs’ 

at different points on the army’s line of march” 

(Ree. 51-52). 

The driving of a well, to utilize Green's discovery, 
is only necessary to be such as shall insure the 
openings in the tube to be in close contact with 
the earth below the surface of the water in the 
earth so that there shall be no free water between 
the well tube and the earth in the water stratum. 
Driving from the surface of the ground to water 
may not in all eases be the easiest or most expe 
ditious,but when water Is reached, the tube must, to 
a distance above the openings for the admission of 
water, be in close contact with the earth, which con- 
dition is insured by driving or foreing down the 
tube after the water in the earth is reached, and the 
pressure of the atmosphere is utilized to force the 
water directly fromm the earth into the well, which 
it will not do, if free water surrounds the tube from 
its surface down to the openings, and the earth is 
not there in contact with the tube. 
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through, great difficulties, and which require the 
use of three or four boxes, because the expense, 
then, is very nearly the same in both cases,’ 

‘These boxes are driven down, one inside an- 
other, each succeeding being smaller than the one 
preceding, and not being one continuous box or 
square tube ; and their use is positive proof that 
the process of well making, as described in the 
article, had no likeness or analogy to the process 
described in the Letters Patent in suit ; and the 
method of procuring water does not utilize the 
discovery ot Col. Green, and nothing is described, 
suggested or even hinted at, which involves his 
method of construction or operation, or utilizes 
his discovery. “Every portion of the description 
relates to an entirely different mode and method.”’ 


Deft.’s Exhibit, No. 20. 


‘Extract from the Encyclopedia of Domestic 


‘Economy, Harper Bros., New York, 1849. 


‘* This extract is a description of an ordinary suc- 
tion pump and its working. ‘The figure connected 
with the article in the work itself, is a cut showing 
a suction pump With its suction pipe inserted into 
an open well. No description is given of the well 
or its manner of making, but the cut speaks for 
itself. There is nothing relating to a driven well, 
an Artesian or any other well; itis simply and 
only a description of such a suction pump as has 
been in use as long as [ can remember, and noth- 
ing in the article, or in the cut annexed, has any 
relation to, or connection with, a driven well, 
and, in fact, except as shown in the cut, there is 
no reference to a well of any kind, if inceed the 
cut represents anything more than a tank of 
water into which (the water), as the article states, 
the suction pipe is plunged. 

‘* In addition to this direct testimony regarding 
the twenty Exhibits introduced by defendants (and 
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the only testimony in the case concerning them), 

we refer to the testimony of the same witness (Q. 

and A. 9 and 10, Ree. 49-55) giving extracts from 

English scientific and government publications,and 

papers read before the leading societies of English 

and London engineers, which give the strongest 
corroborative testimony in support of his views 
regarding the various exhibits set up by appel- 
lants, but especially to those in connection with 
the Goode patent, which had at the time of the 
cited publications, beeit in well Known public use 
in the vicinity of London for over 40 years; and 
still these engineers, scientists and army officers, 
men whose calling insure their knowledge of these 
matters, unanimously credit the Driven Well as 
an ‘AMERICAN INVENTION’ and the British 

Government itself adopted their use (paying roy- 

alty therefor), in the Abyssinian expedition, send- 

ing out a special corps of well sinkers under Lieut. 

Le Mersurier, assistant field engineer, to set up 

‘THE NEW AMERICAN Driven WELLS AND Pumps’ 

at different points on the army’s line of march” 

(Ree. 51-52). 

The driving of a well, to utilize Green’s discovery, 
is only necessary to be such as shall insure the 
openings in the tube to be in close contact with 
the earth below the surface of the water in the 
earth so that there shall be no free water between 
the well tube and the earth in the water stratum. 
Driving from the surface of the ground to water 
may not in all cases be the easiest or most expe 
ditious,but when water is reached, the tube must, to 
a distance above the openings for the admission of 
water, be in close contact with the earth, which con- 
dition is insured by driving or foreing down the 
tube after the water in the earth is reached, and the 
pressure of the atmosphere is utilized to force the 
water directly from the earth into the well, which 
it will not do, if free water surrounds the tube from 
its surface down to the openings, and the earth is 
not there in contact with the tube. 


48 
Vv. 
LACHES IN BRINGING Surr. 


This defense is not set up in the answer. 

Appellant speaks of the * ill repute ” of the Green 
patent. The expression is ill founded ; there is nota 
word of proof to sustain it. 

The patent has been in constant and extended 
litigation from Brooklyn to Des Moines ever since 
the grant of reissue in May, 1871. Evidence shows 
from 500.000 to 1.000.000 of the wells in use, the 
greater part infringements. The case of Andrews 
e. Carman was begun immediately after grant of 
reissue. Equity will not expect a patentee to bring 
suit promptly against every infringer, or be charged 
with /aches-—this would be requiring an impossi- 
bility. 

Judges Nelson and Betts held that the owner ofa 
patent was not to be charged with /aches because 
he withheld suit during the pendency of other suits 
to determine his rights under the patent 


Van Hook e. Pendleton. 1 Blateh.. 193. 


So held also, in a suit under the Green patent, by 
Judge Nixon. 
Green v. French, 16 O. G., 215. 


A patentee is not required to notify an infringer 
of his infringement ; the patené itself, asthe very 
word implies, is sufficient notice. 

It has been a matter of notorious publicity that 
the owners of the Green patent have been for 15 
years vigorously enforcing their rights all over 
the country, by, perhaps, the most extended patent 
litigation ever known. 

The bill avers notice to defendant, and his disre- 
gard of such notice ; the answer fails to deny such 
averment. 

vames, the appellant, testifies that the wells in 
question were put down by Clark and Platt in the 
Fall nine years ago ; as he so testified in November, 
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Isso, the wells were made in the Fall of 1871. He 
tlso says: ‘SQ. 6. State whether the wells, or either 
of them, have been in operation from the time when 
they were constructed until now, and fn use ? 

**A. Most of the time” (Ree., p. 34.) 

Under the construction given by the Courts above 
cited, each using of the well was an infringement, 
so that it follows that the infringement charged 


7 . . . -~ 

covered not alone the mading in Fall of 1871, but 
( each and every act of wsing up to the filing of the 

bill. 

This defense, therefore, is not tenable. 
Vi. 
Tuk Retssuk QUESTION. 

ale The patent, as a ** Reissue,” is assailed on several 


srounds : 


1. For repugnancy to the origiual. 
2. For omitting the **‘ Suggett disclaimer.” 
3. For /aches in making application. 


The omission of the Suggett disclaimer has been 
sufficiently considered—antle p. 30. 

The other grounds will be considered together, at 
some length. 


Col. Green, an army officer, when about to lead 

his regiment to the field ear;y in the war, desired to 

add to the efficiency of his command by devising a 

new and better mode of procuring water for troops 

on the march, and inspired by that wish, discovered 

y that if a tube open at or near its lower end was pro- 

jected down into a water bearing stratum, witha 

pump at its upper end, the water could be drawn 

é from that tube and thence delivered continuously in 
large quantities. 
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While this discovery remained untested it was 
only an interesting theory. When tested and dem- 
onstrated by experiment, the discovery became 
clothed with the qualities of an invention, and 
entered the domain of patent law. The abstract 
became concrete—the ‘* principle’’ became so identi- 
fied with the mechanical process that the process 
became patentable and the patent drew to itself all 
the value of the doctrine of equivalents. 

In other words the thing invented was not a tool, 
or a mere mechanical operation, but a broad process, 
first utilizing a great discovery or principle. 

Having first noted the principle, having first put 
it in use, and having first discovered one practical 
operation or process, the inventor became entitled 
to protection commensurate with this truly great 
invention, and, of course, such protection must 
include all means which utilize the discovery in sub- 
stantially the same way. 

The invention was a new process of constructing 
wells, or a new process of obtaining a supply of 
water. 

It was not the invention of a machine, or a fool, 
or any combination of mechanism. 

And the inventor always expressly claimed the 
process, and indeed the intendment of law is that 
the claim shall be held to be as broad as the inven- 
tion, unless the express and clear language of the 
specification and claim forbid anything but a nar- 
rower construction. Both in the original and the 
reissue, the inventor expressed his claim by the 
word “ process.” 

There must be a clear and manifest repugnancy 
between the reissue and the original in order to 
justify the destruction of all the inventor's right by 
declaring his reissue void. -All fraud being out of 
the question, he surrenders his patent in good faith, 
in order to amend defects as allowed by law. He 
submits himself, under the Jaw, to the decision of 
the proper officer, who adjudges that he may prop- 
erly and lawfully make such an amendment. Only 
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upon the faith of such a decision does he yield his 
rights originally secured. If in his judicial view of 
the situation the Commissioner holds that the law 
does not permit the change proposed, he stands upon 
his original patent, and maintains his rights, under 
it as best he can. 

If, however, the tribunal to which the law directs 
him to appeal decides that his proposed change is 
just and lawful he surrenders all he has, and takes 
his new letters—and must stand thereafter upon 
them. 

If he act in good faith it should be difficult indeed 
in any case to deprive him of everything by reason 
of the error of judgment made by this tribunal to 
which he fairly commits the consideration of his 
rights, under definite statutory provisions. 

A fortiori, in the case of a patent of the first order 
of merit and public utility, against which there is 
no color of substantial defense other than the tech- 
nical one of over-expansion. When a man has con- 
ferred upon the world a great boon, it is hard indeed 
to say to him—after years of successful litigation, 
‘You must now lose all reward because the Com- 
missioner of Patents, in the exercise of his discre- 
tion as to reissues, under the law, has committed 
the mistake of accepting a surrender of all you had, 
and giving vou instead something that is worthless.”’ 

It is no answer or consolation to say that it 
was the fault of the inventor in seeking the 
change. If he acted in good faith he only 
sought what the proper tribunal might ad- 
judge to be his right. If refused he retained 
what he had; if acceded he gave up the old in 
the confidence inspired by judicial decision that 
the new was better than the old. To lose all would 
be a punishment due only to fraud or folly too 
cross for commiseration. 

In terms this appeal touches only the soundness 
of Judge Shipman’s decision, but in effect it will 
also affirm or reverse the decisions of many Circuit 
Courts and their eminent judges. It wil! ratify or 
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disapprove Judge Fisher, Judge Benedict, Judge 
Dillon, Judge Nelson, Judge Gresham, Judge 
Wheeler, Judge Nixon, Judge Blatchford and 
Judge McCrary. 

Never has there been such a consensus of opinion 
by so many courts upon a single patent so elabo- 
rately and ably litigated. 

The very fact of such agreement among judicial 
minds disposes of the notion that there is a clear 
and manifest repugnancy between this reissue and 
the original. Seven Circuit Courts could not see it, 
though the most ingenious efforts were made to 
point it out. 

But a repugnancy fatal to the inventor's rights 
should not be such as can only be arrived at by the 
skill of microscopic criticism. 

This Court, always liberal and just to the true in- 
ventor who has benefited his age by his efforts, will 
not cavil with narrow pedantry over hair-splitting 
verbal discussions, but exercising a wise and sound 
criticism, with every proper leaning toward the 
maintenance of justly acquired rights—will con- 
sider the sole question—‘‘ Does the reissue secure 
to the patentee the thing which he invented and de- 
scribed in the original patent.?”’ 

Concerning this question it seems to be supposed 
that a new doctrine has been lately propounded by 
this Court—unknown to the eight Cireuit Courts 
which have sustained this reissue. 

We do not so understand it. The statutory pro- 
visions on the subject have not varied much since 
the first introduction of the system of reissues 
in 1836. 

Long before the law of 1870, under which this re- 
issue took place, this Court announced its views 
upon the subject in language as emphatic as any 
employed in the recent cases. 

In Burr v. Duryee, 1 Wall, 531, Mr. Justice Grier 
said: ‘*‘The surrender of valid patents and the 
granting of reissued patents thereon, with expanded 
or equivocal claims, when the original was clearly 
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neither inoperative nor invalid, and whose specifica- 
tion is neither defective nor insufficient, is a great 
abuse of the privilege granted by the statute and 
productive of great injury to the public. This priv- 
ilege was not given to the patentee or his assignee 
in order that the patent may be rendered more elas- 
tic or expansive, and, therefore, more available for 
the suppression of all other inventions.” 

This was the law as expounded by this Court in 
1863, before the date of Green’s original patent. 

It was in view of this admonition that all the cir- 
cuit judges who have passed upon this reissue con- 
sidered the question. And in the light of this de- 
cision all have declared this reissue to be valid. 

The recent decisions of this Court on the subject, 
following each other so closely, and spreading such 
terror among adroit owners of patents (generally 
grasping assignees and not original inventors), seek- 
ing in bad faith to make their patents ‘* more avail- 
able for the suppression of other inventions ’*—have 
been merely emphatic reiterations of the old doc- 
trine, intended to rebuke and put a stop to such 
abuses. 

They were not designed to promulgate any new 
law—much less to make a pitfall for the destrue- 
tion of honest inventors, fairly seeking, through 
lawful appeal to the discretion of the Commis- 
sioner, to secure the just fruits of their skill against 
invasion by those who are ready to take advan- 
tage of the ‘‘defects and insufficiencies’’ incident 
to the first efforts to put inventions into proper 
verbal forms. 

And a brief reference to those decisions will show 
that they have no such effect. A rebuke, however, 
emphatic, to a fraudulent expander of patents under 
the guise of a reissue, in order to suppress other in- 
ventions, need have no terrors for the inventor seek- 
ing in good faith under the guidance of the Patent 
Office the best expression of what he really has in- 


vented. 
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The first of the cases alluded to is Miller v. Brass 
Co., 104 U. 8., 352. 

The patent was for improvement in lamps. It 
was issued in 1860, for fourteen years, and extended 
for seven years longer. The first reissue was in 
1873 and the reissue in suit was in 1876—sixteen 
years after the patent. The original was for a 
double dome as a means for dispensing with a chim- 
ney. The reissue was for a single dome with a 
chimney. The Court said: ‘“‘It is not only obvi- 
ously a different thing, but it is the very thing 
which the patentee professes to avoid and dispense 
with.”’ 

In view of this fact it was most natural and just 
that when such a reissue, obtained after fifteen 
years, came before the Court for examination, the 
principles laid down in Burr ov. Duryee, should be 
enforced by yet stronger language, and warning 
given that in all cases where a claim is sought to 
be enlarged on such grounds of mistake as would 
justify a Court of Equity in correcting it, it must 
be done promptly, and before other rights had 
arisen which could be injured by the change. 

This was the whole meaning of the Brass Co. case 
which has excited so much interest among patent- 
ees. And in order to allay unreasonable fears, and 
to confine the case to its true purpose, the Court 
takes pains to add to its condemnation of the abuse 
illustrated by the case in hand—which was the 
fraudulent enlargement of a claim under the guise 
of a reissue—this explanation as to the rights of 
inventors honestly seeking to correct errors. 

“The correction of a patent by means of a reissue 
where it is invalid or inoperative for want of a full 
and clear description of the invention, cannot be 
attended with such injurious results as follow from 
the enlargement of the claim. And hence a reissue 
may be proper in such cases, though a longer period 
has elapsed since the issuing of the patent.”’ 

During the argument of Wahl ». Hine in this 
Court, concerning the Green patent, counsel for ap- 
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pellant cited Miller ». Brass Co. as conclusive 
against the patent because there had been three 
years’ delay in making the application. 

Mr. Justice Bradley (who had written the opinion) 
interrupted counsel and said, in substance that the 
Jourt had not established a ¢ime limit; that the 
Court meant only, as to delay, that the patentee 
might forfeit his right to a patent with broadened 
claims by wrreasonable delay; but what would 
amount to such delay would depend upon the spe- 
cial facts of each case. 

The next case was James v. Campbell, 104 U. S., 
356. 

In that case it was held that “It is perfectly ob- 
vious that the patentee had embraced in the Re- 
issued Letters Patent several matters of supposed 
invention different from and additional to the inven- 
tion which formed the subject of the original patent, 
and it is principally if not wholly these new and 
additional claims which the appellant James, as 
Postmaster of New York, is charged with infring- 
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The Court points out some of these obvious addi- 
tions in a reissue obtained seven years after the 
original, and shows that it required only an inspec- 
tion to observe them, and under this state of facts 
it repeats the doctrine of Burr v. Duryee with 
emphasis, and holds that, 

“When a patent fully and clearly without 
ambiguity or obscurity describes and claimsa speci- 
fic invention, complete in itself, so that it cannot be 
said to be inoperative or invalid by reason of a de- 
fective or insufficient specification, a reissue cannot 
be had for the purpose of expanding and general- 
izing the claim so as to make it embrace an inven- 
tion not described and specified in the original.” 

This is the whole force and meaning of this deci- 
sion, and itis plain that it promulgates no new 
doctrine, but only condemns an obvious abuse, and 
annuls a reissue unlawfully obtained. 
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It only declares the plain meaning of the law of 
reissune—that a patentee shall not use it, or rather 
abuse it, after long delay, for the sole purpose of 
claiming something of which he did not apprize the 
public in his original specification. 

Nor did this decision furnish any occasion for 
anxiety on the part of inventors honestly seeking to 
secure more fully and firmly against invasion, the 
inventions they have fairly but imperfectly de- 
scribed. 

The next case, still following close upon the others, 
was Heald ». Rice, 104 U. 8., 737. 

This was similar to the others. It was a like 
instance of the abuse of the law, palpable on the 
face of the papers and obvious on a mere inspection. 

The Court says: ‘It appears from the mere read- 
ing of the two specifications that the invention de- 
scribed in the first is for the return flue boiler, while 
that described in the second, abandoning the claim 
for the boiler itself, is for a particular mode of using 
it with straw as a fuel, by means of an attachment 
to the furnace door for that purpose. It might well 
be that Rice was entitled to patents for both sepa- 
rately, or to one for both inventions. But it is too 
plain for argument that they are perfectly distinct.”’ 

The necessary result followed, and upon the well- 
settled principles so lately emphasized, the reissue 
was declared void. 

Nor is there anything in this case, any more than 
the others, to disquiet honest inventors who have 
sought to secure their real rights by reissue, under 
the decision of the Commissioner of Patents, invoked 
in good faith. 

The next case was Bantz o. Franz, March 20, 1882 
(Morrison's Transcript, vol. 4, #41). 

The original was issued 1858, and the reissue after 
fourteen years. 

In this case the specifications and drawings in the 
original and reissue were substantially identical, but 
in the original the claim was for a combination or 
arrangement of certain contrivances relating to fur- 
naces for steam boilers, while the reissue was for a 
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series of six distinct parts of such furnaces sepa- 
‘ately, or in different combinations. 

The Court said: “It is EVIDENT, upon a cursory 
reading of the specification and claim of the original 
patent, that it was meant to cover a combination of 
the several contrivances therein described, and not to 
cover the several parts of the former as distinct inven- 
tions. No claim is made for the several parts of 
which the former is constructed, but for the arrange- 
ments embracing for united use in the manner and 
for the purposes specified, the following features,” 
etc. 

And the Court proceeds to show that no patent 
could have been obtained for such distinct parts, but 
only for the combination, and holds that a reissue 
claiming these parts separately after nearly fourteen 
years’ delay, is void, and that if the original patent 
was defective or insufficient in claiming the combi- 
nation instead of the several parts distinctly, it was 
discernible on inspection immediately, and could 
have been corrected promptly. 

The next case was Matthews v. Machine Co., 
March 27, 1862 (Morrison’s Trans., vol. 4, 347). 

In this also the reissue attempted to split up the 
elements of the invention claimed as a combination 
in the original, and thus to enlarge the scope of the 
patent, and to obtain by reissue what would have 
been rejected if originally applied for. 

Tie Court says: ‘It cannot be denied that each 
of these separate claims is much broader than the 
claim in the original patent, and they are put forth 
in the reissue fourteen years after the original was 
granted. The latter showed on its face that these 
broad claims were not made * * * The case clearly 
comes within the ruling lately made in Miller 2. 
Brass Co.” | 

The next case was Johnson ov. Railroad Co., May 
8, 1882 (4 Morrison’s Trans., 931). 

In this case fifteen years elapsed before the reissue, 
and the Court found that it required but slight com- 
parison to show that the claim in the reissue of 
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which infringement was charged was neither de- 
scribed in the specification nor claimed in the claim 
of the original—that several of the devices essential 
to the combination described in the original were left 
out in the reissue, and a separate claim made for the 
remaining parts, and to these a new and essential 
function given, which they could not perform under 
the original patent. 


A brief notice will be given of the subsequent 
reissue cases, 


Wing v. Anthony, 106 U. 8., 142. 

Delay—5 years and 5 months. The original claim 
was for a mechanism; the reissue for a process. 
Of course, such a reissue was clearly void and there 
was no need to consider ** delay.”’ 


Moffat v. Rogers, 106 U. 8., 423. 

Delay—2 years and 2 months. 

Held-— Void, because the reissue covered ‘a con- 
trivance essentially different’’ from that described 
in the original. 

This was sufficient to defeat the reissue. The 
further fact that the reissue was manifestly ex- 
panded to cover another invention patented after 
the original, is also given as a ground of defeas- 
ance; but that ground does not appear in the case 
at bar. 


Gage ». Herring, 107 U. 8., 640. 

Delay—13 years and 9 months. 

Held—That the original claim being for the com- 
bination and arrangement of seven elements, the 
reissue with a claim omitting two of the elements 
formerly claimed, was invalid ; especially as there 
was so long a delay that the patent would have ex- 
pired in 4 months. 


Clements v. Odorless Co., 109 U. 8., 648. 

Delay—4 years and 4 months. 

Held—That there were material enlargements of 
the scope of the invention originally described, with 
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claims studiously broadened for the purpose of 
covering a subsequent invention patented to others. 


MeMurray e. Malory, 111 U. 8., 97. 

Delay —5 years and 8 months. 

Held--That the original patent claimed, in only 
one claim, a particular combination of parts to make 
a special kind of soldering iron, while in the reissue 
this claim was expanded into three claims ‘‘ so as to 
cover all soldering irons, no matter what their 
shape or size;*’ and so as to cover a subsequent 
device. 


Turner, etce., Co. ». Dover, ete., Co., 111 U.8., 
31d. 

Delay—11 years and 11 months. 

Held—That the reissue was void because taken, 
after nearly 12 years’ delay, with broadened claims 
to prevent the competition of a successful rival. 


Mahn ov. Harwood, 112 U. 8., 357. 

Delay-——3 years and 11 months. 

Held—That ‘‘ It is clear, therefore, on the face of 
‘* the patents, that the on/y object of the reissue was 
“ to enlarge the claims. The description was not 
‘altered in the least. The claims in the original 
‘* patent were clear and explicit. * * * 
‘* Nothing was altered, nothing was changed, but 
‘to multiply the claims and make them broader.” 
‘* There was no ambiguity, and nothing to prevent 
“the patentee from seeing at once, on inspecting 
‘‘his patent, whether his whole invention was 
claimed or not.”’ 


- 
* 


Coon v. Wilson, 113 U. 8., 268. 

Delay—3 months and 7 days. 

Held—That ‘*The description in the reissue is 
not a more clear and satisfactory statement of 
what is described in the original patent, but is a 
description of a different thing * * *” 

The patentee waited until defendants produced 
their different collar—a continuous—band collar, 
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and then took a reissue to cover the feature of a con- 
tinuous band, which had been “ industriously ex- 
cluded’’ from the scope of the original patent. 


Wollensak o. Rieher, 115 U. 8., 96. 

Delay—8 years and 9 months. 

Held—That where long delay is shown, and if ap- 
pears that mere énspection of the original would have 
shown that the patent failed to fully cover the area 
of the invention, and that the reissue, in addition to 
the 2 original claims, had 7 other claims, that these 
circumstances constitute laches, which, in equity, 
disables the patentee from enforcing the right to 
reissue. 


Brown v. Davis, 116 U. 8., 251. 

Delay—\1 years and 11 months. 

Held—That there was new matter introduced 
into the specification for the purpose of reaching 
machines which the claim of the original patent 
would not reach; that this fact, in connection with 
over 11 years’ delay, should defeat the reissue. 


Yale Lock Co. v. Sargeant, 117 U. 8., 537. 

Delay—5 years and 1 month. 

Held —‘* There can be no doubt that claim 4 of 
‘‘ the reissued patent was invalid as an wnlawful 
“ expansion of the original patent, on an applica- 
‘* tion for the reissue, filed more than 5 years after 
‘* the original patent was granted.”’ 


Gardner ©. Herz, 118 U. 8., 180. 

Delay—7 years and 5 months. 

Held—The second claim only one involved. This 
claim is void because it is all old. 


Eachus v. Broomhall. U. 8., late case. 

Delay—2 years. 

Held —V oid, because the original patent was for 
a machine, while the reissue was for a process. 
Powder Co. v. Powder Works, 98 U.S., followed. 
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White ». Dunbar. U.S., late case. 

Delay—Nearly 5 years. ° 

Held—That there was delay of nearly 5 years ; 
that the original patent did not warrant the enlarged 
claim ; that the reissued patent contained a claim 
materially enlarged and expanded, and that it was 
apparent that the reissue was obtained to cover de- 
fendant’s patent, granted nearly 4 years after the 
original patent, and that, under these circumstances, 
the reissue was void. 

We have thus referred at length to all the recent 
reissue cases which have come under our notice. 

None of them, it is submitted, discloses a case 
parallel with, or damaging to, the case now before 
the Court. 


The substance of the matter is: 


1. Aclaim may be enlarged by reissue, if it is 
done properly, and the necessity for it has been 
“used by such inadvertence or mistake as would 
afford ground for relief by a court of equity. 


=~ 


which render the patent either ‘inoperative’ or 
‘invalid’’ for want of a full and clear description 
of the invention, may be cured by reissue, even 
after the lapse of an indefinite time. 


2. Defects or insufficiencies in the specification 


3. In order to work the hardship of actual loss of 
all that was secured to the inventor, his attempt to 
cover more than he originally claimed, must be so 
long delayed to the injury of others, and so palp- 
ably shown as to subject it to the imputation of 
Sraud. 


Upon these principles it is confidently submitted 
that the reissue in this case is manifestly valid. 
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The following are the original patents granted 
January 14, 1868, and the reissue dated May 9, 1871, 


in parallel columns: 


(4372. ] 
UNITED STATES PATENT 
OFFICE. 


NELson W. Green, of Am- 
herst, Massachusetts, Improve- 
ment in the Methods of Con- 
structing Artesian Wells. 


Specification forming part of 
Letters Patent No. 73,425, dated 
January 14, 1868; Reissue No. 
4,872, dated May 9, 1871. 


To all whom it may concern : 


Be it known that I, Nelson W. 
Green, of Amherst, in the County 


of Hampshire and State of Mas- | 


sachusetts, have invented a new 


structing Artesian Wells ; and I 
do hereby declare that the fol- 
lowing is a full, clear and exact 
description of the same,reference 
being had to the accompanying 
drawing forming part of this 
specification. 

My invention is particularly 
intended for the construction of 
artesian wells in places where no 
tock is to be penetrated. 

The methods of constructing 
wells previous to this invention 
were what have been known as 
‘*sinking” and ‘‘ boring,” in both 

of which the hole or opening 
constituting the well was pro- 
duced by taking away a portion 
of the earth or rock through 
which it was made. 


Newtson W. GREEN, of Cortland, 
N. Y. 


LETTERS PATENT, No. 73,425.— 
Dated Jan. 14, 1868. 


Improved Method of Constructing 
Artesian Wells. 


To all whom tt may concern : 


Be it known that I, Nelson W. 
Green, of Cortland, in the County 
of Cortland, and State of New 
York, have invented a new and 


- useful improvement in the man- 
and Improved Method of Con- | 


ner of sinking and constructing 


| Artesian or Driven Wells, where 


| 
| 
| 


no rock is to be penetrated, and 
of raising water therefrom ; and 
I do hereby declare the following 
to be a full, clear, and exact 
description of the same,reference 
being had to the accompanying 
drawings making a part of this 
specification, in which— 

Figure 1 represents a portion 
of the rod, which is driven or 
forced into the ground to form 
the opening or hole for the inser- 
tion of the tube that forms the 
casing or lining of the well, and 
the avenue through which the 
water is raised to or above the 
surface of the ground. And 

Figure 2 represents a portion 
of the tube. 


¥ 


This invention consists in pro- 
_ ing or forcing an iron, or a wood- 


ducing the well, by driving or 
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j 


forcing down an instrument into | 


the ground, until it reaches the 
water, the hole or opening being 
thus made by a mere displace- 
ment of the earth, which is pack- 
ed around the instrument, and 
not removed upward from the 
pole as it is boring. The instru- 
men! to be employed in producing 
such a well, which, to distinguish 
it from “sunk” or ‘ bored” 
wells, may be termed a ‘‘ driven 
well,” may be any that is capable 
of sustaining the blows or pres- 
sure necessary to drive it into the 
earth ; but I prefer to employ a 
pointed rod, which, after having 
been driven or forced down un- 
til it reaches the water, I with- 
draw, and replace by a tube made 
air-tight throughout its length, 
except at or near its lower end, 
where | make openings or per- 
forations for the admission of 
water, and through and from 
which the water may be drawn 
by any well known or suitable 
form of pump. 

In certain soils the use of a rod 
preparatory to the insertion of a 
tube is unnecessary, as the tube 
itself, through which the water is 
to be drawn, may be the instru- 


My invention consists in driv- 


en rod with a steel or iron point, 
into the earth, until it is projected 
to or into the water, and then 
withdrawing the said rod and in- 
serting in its place a tube of metal 
or wood to the same depth, 
through which and from which 
the water may be drawn by any 
of the usual well known forms 
of pumps. 

To enable others skilled in the 
art to make and use my inven- 
tion, I will proceed to describe 
the same with reference to the 
drawings. 

The driving rod A, I construct 
of wood, or iron, or other metal, 
or of parts of each, with a sharp 


_ point d of steel or otherwise, to 


ment which produces the well by | 


the act of driving it into the 
ground to the requisite depth. 

To enable others to make and 
use my invention, I will proceed 
to describe it with reference to 
the drawing, in which— 

Figure 1 represents a portion 
of the pointed rod above men- 
tioned, and Figure 2 a portion of 
the tube which forms the casing 
or lining of the well. 


The driving rod, A, Iconstruct | 
of wood or iron or other metal, or | 


penetrate the earth ; and a slight 
swell a ashort distance above the 
point, to make the hole slightly 
larger than the general diameter 
of the rod. This rod I drive by 
a falling weight, or other power, 
into the earth, until its point 
passes sufficiently far into the 
water to procure the desired sup- 
ply. I then withdraw the rod, 
and insert in its place the iron or 
wooden tube B, which may be 
slightly contracted at its lower 
end to insure its easy passage to 
its place. In general, this tube 
B, I make of iron, and of a thick- 
ness that will bear a force, ap- 
plied to its upper extremity, suf- 
ficient to drive or force it to its 
place ; and where a large orcon- 
tinuous flow of water is desired 
I perforate this lower end of the 
tube to admit the water more 
freely to the inside. The perfora- 
tions ¢ may be about one-half of 
an inch in diameter, less or more, 
and from one to one and a half 
inches apart ; and the perforations 


64 


of parts of each, with a sharp 
point, d, of steel, or otherwise, to 
penetrate the earth, and a slight 
swell, a, a short distance above 
the point, to make the hole 
slightly larger than the diameter 
of the rod. This rod 1 drive, by 
a falling weight or other power, 
into the earth, until its point 
passes sufficiently far into the 
water to procure the desired sup- 
ply. I then withdraw the rod 
and insert in its place the air 
tight iron or wooden tube, B, 
which may be slightly contracted 
at its lowerend to insure its easy 
passage to its place. In general, 
this tube, B, I make of iron, and 
of a thickness that will bear a 
force applied to its upper ex- 
tremity sufficient to drive or 
force it to its place; and where 
a large or continuous flow of 
water is desired, I perforate this 
tube near its lower end to admit 
the water more freely to the in- 
side. 

The perforations, c, may be 
about one-half an inch in diam- 
eter, less or more, and from one 
to one and a half inches apart, 
and the perforations may extend 
from the bottom of the tube up- 
ward from one to two feet. 

The diameter of the tube 
should be somewhat smaller than 
the diameter of the swell, a, on 
the drill end ofthe driving rod, A. 

In localities where the water 
is near the surface of the ground, 
and the well is for temporary use 
only, as in the case of a moving 
army, or for temporary camps, 
lighter and thinner materials 
than iron may be used for mak- 
ing the tubes, as, for instance, 
zinc, tin, copper, or sheet metal 
of other kind, or even wood may 
be used. 


may extend from the bottom 
of the tube upward from one to 
two feet. The diameter of the 
tube should be somewhat smaller 
than the diameter of the swell @ 
on the drill end of the driving rod 
A. 

In localities where the water is 
near the surface of the ground, 
and the well is for temporary use 
only, as in the case of a moving 
army, or for tempofary camps, 
lighter or thinner njaterial than 
iron may be used for making the 
tubes, as, for instance, zinc, tin, 
copper, or sheet metal of other 
kind, or even wood may be used. 
The rod may be of any suitable 
and practical size that can be 
readily driven or forced into the 
ground, and may be from one to 
three inches in diameter. 

Any suitable well known pump 
may be applied to raise the water 
up through the tube to the sur- 
face or above it. 

Having thus fully described 
my invention, what I claim and 
desire to secure by Letters Patent 
is the herein described process 
of sinking wells where no rock 
is to be penetrated, viz., by 
driving or forcing down a rod to 
and into the water underground, 
and withdrawing it, and insert- 
ing a tube in its place to draw 
the water through, substantially 
as herein described. 


N. W. GREEN. 


Witnesses : 


A. B. StTovueutTon, 
Jos. PECK, 
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The rod may be of any suitable 
and practical size that can be 
readily driven or forced into the 
ground, and may be from one to 
three inches in diameter. 

In some cases the water will 
flow out from the top of the tube 
without the aid of a pump. In 
other cases the aid of a pump to 
draw the water from the well 
may be necessary. In the latter 
cases I attach to the tube, by an 
air-tight connection, any known 
form of pump. 7 

What I claim as my invention, 
and desire to secure by Letters 
Patent, is— 

The process of constructing 
wells by driving or forcing an | 
instrument into the ground until | 
it is projected into the water, 
without removing the earth up- | 
wards as it is in boring, sub- 
stantially as herein described. | 


N. W. GREEN. 
Witnesses : 


SYDNEY E. SMITH, | 
W. Morris SMITH. : 


1. The time which elapsed was about three years 
and four months. ! 


2. So far from presenting a case where upon in- 
spection the claim is manifestly enlarged or varied 
from the original, it is an instance where the differ- 
ence between the two claims seems so trifling as 
scarcely to account for the trouble of the reissue. 
And the drawings are precisely identical. 

Both are claims for a process. 

Both are for a process of sinking wells. 

Both are for this process by means of driving or 
forcing-—in the one a rod, and in the other an instru- 
ment—into the water and ground, as described in 
the specifications. 

The differences are only that in the original the 
words “ where no rock is to be penetrated ’’ used in 
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the specifications are repeated in the claim, while in 
the reissue these words, being used in the descrip- 
tion are omitted in the claim. 

And that in the original the words “and with- 
drawing it (the rod) and inserting a tube in its place 
to draw the water through,’ are omitted in the 
claim of the reissue while the words ‘‘ without re- 
moving the earth upwards, as it is in boring,’’ are 
employed in their stead. 

These are absolutely all the differences between 
the claims, and it needs no argument to show that 
this is not a case where an inventor who has con- 
ferred a boon upon mankind must be deprived of 
all the rights secured to him, because he has, after 
long laches, sought to gain by reissue what he was 
never entitled to. 

In fact the only real difference is the omission of 
the words ‘‘ where no rock is to be penetrated.” 

The invention as conceived and described by the 
inventor evidently would be applied generally to 
soils adapted to the process. Therefore he claimed 
the use of the process in such localities. But it soon 
became obvious that such soils might exist beneath 
a layer of rock which could readily be removed or 
penetrated in order to reach them and apply the 
process. 

It might be desired to drive a well beneath a flag- 
stone. It is obvious that the inventor did not in- 
tentionally exclude such uses of his process, and 
that so to construe his claim would be a perversion 
of his meaning. 

The use of those words in the c/aim might lead to 
such perversion, and therefore to avoid this effect 
of his inadvertence, and within a reasonable time, 
he simply left the words out of the claim, and said 
on the outset of his description that his invention 
was ‘‘ particularly intended for places where no 
rock is to be penetrated.” 

It seems trifling to argue that the difference be- 
tween a rod and an instrument is such as to in- 
validate the reissue, or that the change in the mode 
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of expression ‘‘and withdrawing it and inserting a 
tube in its place to draw the water through,”’ 
‘‘without removing the earth upward, as it is in 
boring,’ was made with a view to enlarge the scope 
of the patent, or to claim what was not invented. 

A reference to both specifications will make it 
manifest that this was in no sense a substantial 
change. So slight was it indeed that its purpose is 
scarcely evident. 

At all events, the invention is the same originally 
made and claimed, and the change in the claim for 
whatever purpose made, and whether necessary or 
not, was made in good faith and without unreason- 
able delay. 

3. But the true reason for the reissue was not to 
change the claim, but to amend supposed defects 
and insufficiencies in the specifications. 

This may be done—even after a long time—not 
only when they make the patent invalid, but when 
they cause it to be ‘‘inoperative’’ in a greater or 
less degree. 

That is to say, if a defective or insufficient de- 
scription tends to circumscribe the fair operation of 
the invention, the inventor may amend it by reissue 
whenever he finds it out. 

And this for the reason given by the Court in 
Miller 0. Brass Co., that such amendment * cannot 
be attended with such injurious results as follow 
from the enlargement of the claim.”’ 

Now, in this view it seems unnecessary to dwell 
at length on the comparatively slight and unim- 
portant changes in the specification. They are in 
effect the same, as the drawings to which they refer 
are identical. 

Indeed, it requires a critical examination to dis- 
cover the nature and meaning of the amendment in 
the specification and description which was the 
oceasion of the reissue, 

In both, the inventor says that his invention re- 
lates to an improved method of constructing wells. 
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In the original he says it is an improvement ‘ in 
the manner of sinking and constructing Artesian or 
Driven Wells where no rock is to be penetrated, 
and of raising water therefrom.” 

In the reissue he says it is ‘‘ particularly intended 
for the construction of artesian wells in places where 
no rock is to be penetrated,’ and he goes on to 
make a remark in explanation not made in the 
original—‘‘ the methods of constructing wells pre- 
vious to this invention were what have been known 
as ‘sinking’ and ‘boring,’ in both of which the hole 
or opening constituting the wells was procured by 
taking away a portion of the earth or rock through 
which it was made.”’ 

Thus far the changes are certainly verbal, and 
immaterial and are manifestly only for the purpose 
of explaining more clearly the nature of the ine 
vention. 

Driven Wells are now so common and familiar 
that we can hardly appreciate the difficulty then 
experienced in putting their nature and use in intel- 
ligible words. 

The original, then, goes on to say in few words 
how the invention is to be put in practical use. 
The words are: ‘‘ My invention consists in driving 
or forcing an iron or wooden rod with a steel or 
iron point into the earth until it is projected to and 
into the water, and then withdrawing the said rod 
and inserting in its place a tube of metal or wood 
to the same depth, through which and from which 
the water may be drawn by any of the well-known 
forms of pumps.” 

He then goes on to describe the invention with 
reference to the drawings in order to enable others 
to use it. 

Now with this specification before him, Judge 
Fisher, on an appeal from the decision of the Com- 
missioner of Patents, in his decision made a few 
days before the patent was issued, said : 

‘*T am clearly of opinion that Green first put into 
practice the conception of making a Driven Well, 
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and is entitled, therefore, to his patent for the 
broad claim of sinking wells by driving down the 
pump or rod, without removing the earth upward, 
and that Suggett was entitled to a patent for the 
perforated pipe and point for sinking wells, and I 
therefore affirm the decision of the Commissioner.”’ 
(Record, page 75.) 

Now this decision was on the original specification 
and claim before the patent was issued. 

The specification said nothing of driving down 
the ‘‘ pump’”’ or of the fact that the process dis 
pensed with removing the earth upwards. But 
Judge Fisher found its meaning plain enough, and 
took it for granted from the description that wher- 
ever a mechanic was making a well in a soil that 
would permit it, he would find it superfluous to 
drive the rod first and then substitute the well-tube, 
and would, of course, drive down or push down the 
tube itself, as we have done in the box of sand in 
our experiments incourt described. Ante, p. 13. 
Just as the carpenter who wanis to drive a screw 
will not bore a hole first if the wood is soft enough 
for the screwdriver to send the screw home. 

Since Judge Fisher found no defect in this parti- 
cular, sufficient to obscure his view of the real in- 
vention as Col. Green conceived it and put it in 
practice, ii was not anticipated that any defective 
or insufficient description in this respect would 
make the patent in any degree ‘‘inoperative,’”’ and 
it ought not to have done so. 

If persons desiring to use this valuable invention 
had been as wise and as fair as Judge Fisher, there 
would have been no difficulty, and the patent 
would not have proved at all “inoperative,” by 
reason of the defect of omitting to suggest this 
obvious equivalent—the driving of the pump in the 
first place if the soil was found suitable. 

But, as the invention became Known and valuable, 
counsel for the patentee began to serutinize the 
patent, and determine whether or not it was in 
any way defective or not fully operative. 
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The patent had been drawn, not by counsel but 
by a ** patent solicitor.” 

Upon such examination, first made about three 
years after the original grant, counsel found that if 
a narrow and literal construction were given to the 
‘** claim,” some might think the process was limited 
to the driving of an actual vod before driving the 
pump tube; and that if the use of the rod were 
omitted, and its equivalent the pump tube were 
driven instead, that the patent would not be in- 
fringed. 

Accordingly, and to make clear that the use of 
this manifest mechanical equivalent in carrying out 
the process, was included in the invention, the re- 
issue was applied for. 

There is nothing in this case to show that any one 
ever actually acted upon the narrow construction 
above suggested. But, it was supposed that such 
action might be taken, and in anticipation thereof 
the patent was surrendered and reissued with an 
amended specification and claim. 

If any one had have made wells while the original 
patent was in force, without the use of the rod, he 
would have urged that the vod was named in the 
Claim, and that a we!l made without an actual rod 
would not be an infringement. This would have 
been unfair and unjust to the inventor. Undersuch 
a construction the patent would have been largely 
inoperative. 

Now this was precisely the hardship that the re- 
issue statute was intended to prevent, and it was 
what this Court, in Miller v. Brass Co., said might 
be done without injury to the public, and without 
reference to time. 

To remedy this anticipated hardship, the inventor 
applied to the Commissioner to amend this defect 
‘in description by putting in it, in express terms, 
justwhat Judge Fisher declared him entitled to. 

The Commissioner determined it to be right, and 
so the description was amended thus in the reissue : 
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“The instrument to be employed in producing 
such a well, which to distinguish it from sunk or 
bored wells, may be termed a Driven Well, may be 
any that is capable of sustaining the blows or pres- 
sure necessary to drive it into the earth, but I prefer 
to employ a pointed rod, which after having been 
driven or forced down until it reaches the water, I 
withdraw and replace by a tube, made air tight 
throughout its length, except at or near its lower 
end, where | make openings or perforations for the 
admission of water, and through and from which 
the water may be drawn by any well known or suit- 
able form of pump. 

‘*Tn certain soils the use of a rod preparatory to 
the insertion of a tube is unnecessary, as the tube 
itself through which the water is to be drawn may 
be the instrument which produces the well, by the 
act of driving it into the ground to the requisite 
depth.” 

This last suggestion—which did not need stating 
to a mind like Judge Fisher's, but was necessary to 
make the patent fully operative against obtuse or 
disingenuous infringers, was the real defeet or in- 
sufficiency in description which occasioned and 
justified the reissue. 

It was a just exercise of the right conferred by 
the law, and it would be a monstrous perversion of 
the law to hold that by using such a right the in- 
ventor lost all that he bad secured by so much cost 
and skill. 

After this change, the description with reference 
to the drawing goes on in almost the identical words 
of the original. 

The only noticeable variation is the allusion to 
the fact that in some eases the water will flow from 
the well without the aid of a pump, and that when 
a pump is used it is to be attached to the tube “ by 
an air-tight connection.”’ 

It was surely a mere superfluity to say that when 
you attach a pump to a tube from one to three 
inches in diameter with perforations only at the 
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lowerend, for the purpose of drawing water through 
it, the connection with the tube should be air-tight ; 
it is only like saying that a hose or a syphon should 
not be full of holes, but air-tight in order to perform 
its functions. 

The original patent had stated that the pump 
must be applied to the tube. This is saying that it 
must be applied properly for the purpose intended— 
that is, with an air-tight connection, just as a hose 
must be applied to a fire engine before it can answer 
its purpose. 

But it is urged that Green having disclaimed in 
his original patent what was secured to Suggett, and 
having omi'ted this disclaimer in the reissue, must 
be held to have embraced in the reissue what he had 
already disclaimed, and that, therefore, the reissue 
is void. 

The answer is that he did not embrace anything 
he had disclaimed, What Green and Suggett in- 
vented were totally different things. 

One was a process of procuring water from the 
earth, and the other was for certain mechanism, 
which was as applicable to open wells as to driven 
wells, and had no relation to the principle upon 
which Green's invention was founded. 

Therefore, when he came to procure his reissue, 
which was only for the original process, it was en- 
tirely unnecessary for him to refer to his former 
disclaimer, and his reissue did not attempt to em- 
brace anything which bad already been embraced 
in Suggett’s patent, and the disclaimer in the original 
was a mere superfluity—it needed no reference in 
the reissue, and was therefore omitted. 

It may be observed that the Suggett patent was 
afterwards held void in Hazelden ». Ogden, 3 Fisher, 
378. 

The case of Leggett 0. Avery, on the subject of 
disclaimer, has no bearing on this case. 

There the patentee, holding a patent embracing 
six claims, applied for an extension at the expiration 
of his patent. He was opposed by those interested, 
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and the acting Commissioner of Patents refused to 
grant the extension, unless he would abandon all 
claims except the fifth. Thereupon he disclaimed 
accordingly, and the patent was extended for the 
fifth claim only, which the defendants had not in- 
fringed. His disclaimer was filed on the 5th of 
October, 1874, and his extension granted on the 
ninth of the same month. On the same day he 
applied for another reissue, which included sub- 
stantially the rejected claims, the claims which had 
been rejected and disclaimed. The Examiner re- 
fused to pass the application, but through persist- 
ence the reissue Was finally granted. The Court 
held, of course, that this reissue was invalidated ; 
he was plainly estopped from embracing in his 
reissue claims which had been formally rejected, and 
which he had distinetly disclaimed, and it might 
almost be regarded as a matter of contract, and his 
reissue a palpable violation, 

It was absurd to pretend, in that case, that his 
reissue was Intended to correct an error which had 
arisen by inadvertence, accident or mistake. As 
Mr. Justice Bradley says, in the opinion of the 
Court, ‘* Such a pretense was too bald for considera- 
tion.’ And certainly this case does not mark any 
tendency on the part of the Court to depart from 
principles already established concerning reissues, 
but simply holds that a patentee shall not be sus- 
tained in committing a manifest fraud. Nor is 
there anything in the cases, Manufacturing Co. 2. 
Corbin, 103 U. 8., 786, nor in the case of Manufact- 
uring Co. ». Ladd, 102 U. 8., 408, to sustain the 
effort in this case to disturb the numerous decisions 
already made upon this subject. In the latter case 
Mr. Justice Bradley denounces the abuses which 
are so apt to arise out of reissues, and shows that 
the real object and design of reissues have been 
frequently subverted ; but he says nothing which 
supports the position that where a patentee of a 
process goes out of his way to disclaim what is 
embraced in a patent for a maciiine relating to the 
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same subject, being a mere mode of operating 
the process, which patent itself turns out to be 
void, must submit to having his reissue invalidated 
because he did not repeat the superfluity. The 
principle established is, that where a patentee 
makes a claim which is disallowed by the Patent 
Office, and thereupon disclaims what is so disal- 
lowed, as a condition precedent to the grant, he 
sannot afterwards, by a reissue, again smuggle in 
that claim, and expect to maintain his patent. 

To say that, is only to say that he will not be 
permitted to perpetrate a fraud. But in this case 
no such attempt is alleged, but in procuring the 
reissue he simply omits what was defective in his 
original patent, and applies in the strictest way the 
principles upon which reissues depend. He simply 
omits to say that he does not claim the Suggett 
patent, which was never embraced in his original 
patent, or attempted to be covered by his reissue, 
and which had been declared void between the time 
of granting the original patent and applying for the 
reissue (see Hazelden ». Ogden, 3 Fisher, 378). 

We have thus noticed at unnecessary length all 
of the changes made in the Reissued Letters Patent 
which are the subject of this controversy. 

We respectfully submit that the closest scrutiny 
made in the light of the recent decisions of this 
Court shows this to be a case in marked contrast 
with those which revealed the abuses of the statute 
authorizing reissues, lately condemned so strongly 
by the Court, and proves that it is one in which the 
very objects of the statute have been sought in 
good faith by the patentee and lawfully allowed by 
the Commissioner. 

If any stress is laid on the suggestion of laches 
on the part of the patentee in seeking the remedy 
provided by the statute, we reply that the need for 
the remedy was only developed by time. 

When the need of amendment arose, it was 
sought for and applied. 

The statute says: ‘* Whenerer any patent is Inop- 
erative,’ etc. This expression has no limit but the 
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term of the patent. The meaning is that whenever 
a patent becomes or is found to be inoperative, an 
amendment may be made. 

It is true that there might be a case where by 
affirmative proof it appeared that other parties had 
been misled by the supposed defect to make heavy in- 
vestments, and were thus injured by the delay in 
correcting it. But here there is no such proof, and 
no presumption of the kind is suggested, nor is 
there any fact on which to found one. 


SUMMARY. 


Piior to Miller ev. Brass Co. (1881), no case had 
held that delay inapplying for a reissue might be 
a bar to its lawful grant. 

It is submitted that this doctrine, to which (as 
we understand it) we accede, rests upon the law of 
equitable estoppel by conduct. 

That when a patentee wnreasonably delays to 
apply for a reissue, an equitable estoppel is raised 
to prevent his applying for a reissue with claims 
broader than those in his original patent. And that 
if he do so apply, the reissue cannot lawfully be 
granted. And that if granted, the Courts may de- 
clare it invalid. 

To this we agree. 

But, we submit, that such an estoppel by conduct 
is in the nature of estoppel éz pais, and must be 
affirmatively shown to be raised clearly and cer- 
tainly, and the party claiming the estoppel must 
show that he acted upon the statements or conduct 
of the party whom he seeks to estop. 

Bigelow on Estoppel (p. 487), states the essential 
elements upon which estoppel by conduct must be 
founded. Among them is, iz substance, this: 

The party who seeks to raise the estoppel must 
show that he was induced to act as he did by the 
representations of the other party. 

Of course, in the case at bar, the ‘*representa- 
tions’ are those contained in the original patent. 
But his action (as proofs show) was not taken until 
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after the reissue, and after (by presumption of law) 
he knew that the reissue was in force, and was 
prima facie valid. It therefore does not lie in his 
mouth to say that he acted upon the representa- 
tions of the original patent ; for at the time of his 
action that patent was canceled, and only the reissue 
was in force. His action was at his own risk, and 
with knowledge of the representations of the reissue, 
and those latter representations corrected the for- 
mer. 

Equitable estoppel can arise on/y between privies; 
in this case, between the parties themselves. 

The government cannot raise the question. Nor 
can the Courts, as a branch of the government. 

In an equity court the party claiming estoppel 
(as appellant here), ought to plead it in his, answer, 
by apt averment, so that the other party might 
have proper and fair opportunity to plead, answer, 
or demur, and to fortify himself by proofs. 
True, it has been held that the Court might, as a 
technical right, consider this defense without an 
averment in the answer, inacase of gross delay, 
but fair play and liberality suggest most strongly 
the propriety of averring /aches by answer. There is 
no such pleading here. The appellees have had no 
opportunity to putin any proofs to explain or ac- 
count for delay. Non constat, the patentee, might 
have been able (for aught the Court knows) to show 
that during the delay he was insane, under duress, 
ill, or absent from the country, or to give other 
sufficient excuse. 

He has had no opportunity to explain, excuse or 
account for the delay. And for a most sufficient 
reason. This kind of defense was never sustained 
or suggested until 1881 (Miller v. Brass Co.), long 
after his bill, filed June, 1879, and after the answer, 
filed August, 1879. Ought he to be required to 
possess prophetic power and to anticipate the new 
doctrine’ Toadjudge him, in this case, guilty of 
laches, and to raise an equitable estoppel against 
him, and to deprive him of al/ rights under his 
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patent, because of delay, when delay was uni- 
versal and wniversally sanctioned by the courts, 
when there was no decision or practice requiring 
special diligence, seems to be harsh and inequitable 
to one who has given mankind an invention of the 
highest value. 

In this case the delay was a little over three 
years; there was no harm to any one; no averment 
or proof that any one had, in reliance upon a nar- 
row construction of the original patent made a 
single well or invested a single dollar; no averment 
or proof that any subsequent invention was 
‘**scooped in” by an “expanded” claim. Nothing, 
whatever, either by averment or proof, to show 
that the reissue was intended or adapted to take 
from the public any right it had ever exercised. 

In a word —the reissue did but two things, both 
of which were and are lawful: 


1. It beltered the description. 


2. It modified the claim so as to include the man- 
ifest mechanical equivalent used in the process 
claimed. And this mainly for greater caution, and 
to warn the obtuse against the substitution in the 
“process * of one obvious mechanical equivalent— 


the pump tube—for another—the rod. 


The statute, it is certain, imposes no time-limit 
upon the right to apply for a reissue. 

Neither has this Court laid down any rigid and 
specific time-limit. The ruling in Wollenksak ». 
Rieher comes nearest to doing so. It held that 
over two years’ delay, where the object was solely 
expanded claims, would be fatal—where mere in- 
spection of the original patent would necessarily 
have shown that the claims did not cover the area 
of the invention. 

But even this opinion does not say broadly and 
rigidly, that in no case can a reissue be granted 
with expanded claims after more than two years’ 
delay. 
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Mere lapse of time, without other circumstances, 
is not conclusive upon the existence or want of in- 
advertence, or of intention to dedicate the inven- 
tion to the public. Other facts and circumstances 
must appear, which, in connection with a long 
delay to assert a right, will evelude any other con- 
clusion than the absence of inadvertence, accident, 
or mistake. 

Where, however, all that the record shows is 
that a patentee was justly entitled to a larger or 
more explicit, or more comprehensive statement of 
claim of invention, and that he has simply delayed 
his application for two or three years, it is unrea- 
sonable to hold that he has forfeited his right, 

One of the soundest counsellors of this court has 
well said : 

‘* Where an original patent, in view of the state 
‘of the art, shows on its face that the inven- 
** tion described in it could well support a larger 
‘* claim of invention, it ought to be said that nelice 
‘* is thereby given to all the world that the larger 
‘claim may be secured by a reissue whenever the 
‘‘inventor discovers the insufficiency of the tech- 
‘* nical legal instrument called a ‘specification of 
‘* *elaim, which he holds. Concede, as we must, 
‘*in recognition of the law of the recent cases de- 
* cided by the Supreme Court, that a patentee must 
‘* proceed promptly to secure his right, after re- 
‘** ceiving notice of the defect in his patent, lest he 
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‘‘work an estoppel upon himself by his laches 
‘*in action, the question at once arises, when lhe 
se 


in fact had, or is to be presumed to have had, 
‘*such notice? Is the claim ambiguous? Might 
he well have supposed that he already embraced 
‘*such larger subject‘ Or, is it a@pparent, as in 
Miller o. Brass Co., where the original invention, as 
stated, required the exclusion of a lamp chimney 
‘* from the combination, that the reissue undertook 
to introduce the very maiter originally excluded ?’ 
“ The period of delay in making the application 
‘*for enlargement of claim is, in truth, ¢he least 
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“ cogent, considered alone and by itself, of all of the 
* circumstances which, from an examination of the 
‘* patent and the record of testimony, must be taken 
‘‘into the account, before ‘ an intention to dedi- 
‘cate > can be presumed or a forfeiture of a right 
‘** be legally established, on the sound principles of 
*“* law.” 

There are now in being about 200,000 patents, 
granted prior to Miller 7. Brass Co.; all of these 
were granted under the law (and so interpreted by 
the Courts), which permitted a reissue without re- 
gard to the time of application. In all of these, up 
to Miller o. Brass Co., the patentees held a vested 
right to reissue and claim all that had been shown 
in the original. It is hard to comprehend how a 
rule of law, or interpretation, first made in 1881, 
can relroact, so as to destroy rights previously 
vested in patents granted and a@ecepled upon the 
faith of the preceding law and interpretation. 

We do not deem it proper to discuss this ques- 
tion save only to suggest it as an overwhelming 
reason, Why, in enforcing the new interpretation, 
the Court should apply it with the tenderest con- 
sideration and the largest liberality. 

Then, too, these facts—the very great utility of 
the invention in controversy, and its use by mil- 
lions all over the country in individual wells ; and 
its extraordinary value asa new means of supply- 
ing cities with water (as in Brooklyn, N. Y., where 
20,000,000 gallons, have long been supplied daily) 
call upon the Court with an earnest voice, to be 
cautious about applyinga harsh, technical rule, so 
as to defeat the claims of a great public benefactor. 


New York, Dec., 1886. 


J. C. CLAYTON, 
of Counsel with Appellees. 


[141] 


Supreme Court ot the Cited States. 


ISS6. 


No. 120.—OcTOBER TERM, 


HARRIS EAMES, 
pe ihe . 
Appellant Appeal from the Cireuit 
- ' (‘ourt of the United 
ates States for the District of 
| Connecticut. 
WiLuiaM D. ANDREWS, GEORGE H. ANDREWS, | 


and NELSON W. GREEN. 


[May 23, 1887. | 


Mr. Justice MATTHEWS delivered the opinion of the Court, 


This is an appeal from the|decree of the Circuit Court of the United 
States for the District of Conne¢ticut upon a bill in equity filed by the ap- 
pellees to restrain the alleged infringement of reissued letters patent No. 
4,372, issued to Nelson W. Green, on May 9, 1871, for an improved method 
of constructing artesian wells.) The original letters patent, No. 73,425, 
were issued to the patentee January 14, 1868. The defences relied on were 
that the defendants did not infringe; that the patent was void for want of 
novelty in the invention; and that the reissued patent was void because it 
was not for the same invention as that described and claimed in the orizi- 
nal patent. The controversy relates to what is commonly known as the 
‘‘driven well patent.” 

As one of the defenses is, that the reissued patent is void, as covering more 
than was described and claimed in the original patent, it becomes neces- 
sary to compare the two, and for that purpose they are here printed in 
parallel columns, the drawings being the same in both: 


Specification forming part of Let- 
ters Patent No. 73,425, dated 
January 14, 1868. 


ORIGINAL, 

Be it known that I, Nelson W. 
Green, of Cortland, in the county 
of Cortland, and State of New York, 
have invented a new and useful im- 
provement in the manner of sinking 


Specification forming part of Let- 
Patent No. dated 
January 14, 1868; Reissue No. 
j,27 2, dated May 9, 1871. 
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REISSUE, 

Be it known that I, Nelson W, 
Green, of Amherst, in the county 
of Hampshire, and State of Massa- 
chusetts, have invented a new and 


improved method of constructing 


and constructing artesian or driven 
wells where no rock is to be pene- 
trated, and of raising water there- 
from; and I do hereby declare the 
following to be a full, clear and 
exact description of the same, refer- 
ence being had to the accompanying 
drawings, making a part of this 
specification, in which— 


Fig. 1 represents a portion of the 
rod which is driven or forced into 
the ground to form the opening or 
hole for the insertion of the tube 
that forms the casing or lining of 
the well and the avenue through 
which the water 1s raised to or above 
the surface of the ground, and Fig. 
2 represents a portion of the tube. 

My invention consists in driving 
or forcing an iron or a wooden rod 
with a steel or iron point into the 
earth until it is projected to or into 
the water, and then withdrawing the 
said rod and inserting in its place a 
tube of metal or wood to the same 
depth, through which and from 
which the water may be drawn by 
any of the usual well known forms 
of pumps. 


artesian wells ; and Ido hereby de- 
clare that the following is a full, 
clear and exact description of the 
same, reference being had to the 
accompanying drawings, forming 
part of this specification. 
My invention is particularly in- 
tended for the construction of ar- 
tesian wells in places where no rock | 
is to be penetrated. 
The methods of constructing wells | 
previous to this invention were what 
have been known as ** sinking” and 
‘*boring,” in both of which the hole 
or opening constituting the well was 
produced by taking away a portion 
of the earth or rock through which 
it was made. 


This invention consists in produc- 
ing the well by driving or forcing 
down an instrument into the ground 
until it reaches the water, the hole 
or opening being thus made by a 


mere displacement of the earth, oe 
Which is packed around the instru- 

ment and not removed upward from 

the hole, as it is in boring. 


The instrument to be emploved in : 
producing such a well, which, to dis- 
tinguish it from ** sunk ” or ** bored” 
wells, may be termed a * driven” | 
well, may be any that is capable of 
sustaining the blows or pressure | 
necessary to drive it into the earth ; 
but I prefer to employ a_ pointed | 
rod, which, after having been driven ~~ 
or forced down until it reaches the 
water, I withdraw and replace by « | 
tube made air-tight throughout its { 
length, except at or near its lower 


end, where I make openings or per- 
forations for the admission of water, € 
and through and from which the 
water may be drawn by any well 
known or suitable form of pump. 
In certain soils the use of a rod 
preparatory to the insertion of a 
tube is unnecessarv, as the tube 
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To enable others skilled in the art 
to make and use my invention, I 
will proceed to describe the same 
with reference to the drawings. 


The driving-rod A I construct of 
wood or iron, or other metal, or of 
parts of each, with a sharp point, b, 
of steel, or otherwise, to penetrate 
the earth, and a slight swell, a, a 
short distance above the point, to 
make the hole slightly larger than 
the general diameter of the rod. 
This rod I drive, by a falling weight 
or other power, into the earth until 
its point passes sufficiently far into 
the water to procure the desired 
supply. I then withdraw the rod 
and insert in its place the iron or 
wooden tube B, which may be slight- 
ly contracted at its lower end to 
insure its easy passage to its place. 
In general, this tube B I make of 
iron, and of a thickness that will 
bear a force applied at its upper 
extremity sufficient to drive or force 
it to its place ; and where a large or 
continuous flow of water is desired, 
I perforate this lower end of the 
tube to admit the water more freely 
to the inside. 


The perforations ¢ may be about 
one-half of an inch in diameter, 
less or more, and from one to one 
and a half inches apart; and the 
perforations may extend, from the 
bottom of the tube upward, from 
one totwo feet. The diameter of the 
tube should be somewhat smaller 
than the diameter of the swell @ on 
the drill end of the driving rod A. 


itself, through which the water is 
to be drawn, may be the instrument 
which produces the well by the act 
of driving it into the ground to the 
requisite depth. 

To enable others to make and use 
my invention, I will proceed to de- 
scribe it with reference to the draw- 
ings, in which— 

Figure 1 represents a portion of 
the pointed rod above mentioned, 
and Fig. 2 a portion of the tube 
which forms the casing or lining of 
the well, 

The driving-rod A I construct of 
wood or iron, or other metal, or of 
parts of each, with a sharp point, b, 
of steel or otherwise, to penetrate 
the earth, and a slight swell, a, a 
short distance above the point, to 
make the hole slightly larger than 
the general diameter of the rod. 
This rod I drive, by a falling weight 
or other power, into the earth until 
its point passes sufficiently far into 
the water to procure the desired 
supply. I then withdraw the rod 
and insert in its place the air-tight 
iron or wooden tube B, which may 
be slightly contracted at its lower 
end to insyufe its easy passage to its 
place. In general, this tube B I 
make of iron, and of a thickness 
that will bear a force applied at its 
upper extremity sufficient to drive 
or force it to its place; and where 
a large or continuous flow of water 
is desired, I perforate this tube near 
its lower end to admit the. water 
more freely to the inside. 


The perforations ¢ may be about 
one-half of an inch in diameter, 
less or more, and from one to one 
and a half inches apart, and the 
perforations may extend, from the 
bottom of the tube upward, from 
one to two feet. The diameter of the 
tube should be somewhat smaller 
than the diameter of the swell a on 
the drill end of the driving rod A. 
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In localities where the water is 
near the surfaceof the ground, and 
the well is for temporary use only, 
as in the case of a moving army, or 
for temporary camps, lighter and 
thinner material than tron may be 
used for making the tubes—as, for 
instance, zinc, tin, copper, or sheet 
metal of other kind, or even wood, 
may be used. The rod may be of 
any suitable and practical size that 
can be readily driven or forced into 
the ground, and may be from one 
to three inches in diameter. 


Any suitable well known pump 
may be applied to raise the water 
up through the tube to the surface 
or above it. 


Iam aware of James Suggett’s 
patent of March 29th, 1864, and I 
disclaim all secured to him therein. 

Having thus fully described my 
invention, what I claim and desire 
to secure by letters patent, is— 

The herein described process of 
sinking wells where no rock is to be 
penetrated, viz.: by driving or fore- 
ing down a rod to and into the water 
under ground, and withdrawing it 
and inserting a tube in its place to 
draw the water through, substan- 
tially as herein described, 


In localities where the water is 
near the surface of the ground, and 
the well is for temporary use only, 
as in the case of a moving army or 
for temporary camps, lighter and 
thinner materials than iron may be 
used for making the tubes—as, for 
instance, zine, tin, copper, or sheet 
metal of other kind, or even wood, 
may be used, 

The rod may be of any suitable 
and practical size that can be readily 
driven or forced into the ground, and 
may be from one to three inches in 
diameter. 

In some cases the water will flow 
out from the top of the tube without 
the aid of a pump. In other cases 
the aid of a pump to draw the water 
from the well may be necessary. In 
the latter cases I attach to the tube, 
by an air tight connection, any 
known form of pump. 


What I claim as my invention, 
and desire to secure by letters pat- 
ent, is— 

The process of constructing wells 
by driving or forcing an instrument 
into the ground until it is projected 
into the water without removing the 
earth upward, as it is in boring, sub- 
stantially as herein described, 


The attempts judicially to enforce the rights claimed under this patent 
have met with determined resistance, and given rise to extensive litigation, 
in the course of which the original and reissued patents have been sub- 
jected to great scrutiny and criticism. The first reported case is that of 
Andrews v. Carman, 13 Blatch., 307, decided by Judge Benedict in 1876. 
That has been followed by Andrews v. Wright, before Judges Dillon and 
Nelson, 13 Off. Gaz., 969; Hine v. Wahl, before Judge Gresham ; Andrews 
v. Cross, before Mr. Justice Blatchford, then Circuit Judge, 19 Blatch., 
294; Green v. French, before Judge Nixon, 11 Fed. Rep., 591; Andrews 
v. Creegan, before Judge Wheeler, 19 Blatch., 113; Andrews v. Long, be- 
fore Judge McCrary, 2 MeCrary, 577; the present case before Judge Ship- 
man, 15 Fed. Rep., 109; and Andrews v. Cone and Andrews v. Hovey, 
heard before Judges Love, Shiras and Nelson, 5 McCrary, 181. The case 
of Hine v. Wahl was argued in this court on appeal at October term, 1882, 
the decree below being affirmed by a divided court. The patent has been 
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sustained against all defences made in the cases just mentioned, except in 
those of Andrews v. Cone and Andrews v. Hovey, 5 McCrary, 181, which 
are now pending on appeal in this court. 

The extent of this litigation attests at least the utiliy of the process 
supposed to be described in the patent, as it shows and measures the ex- 
tent of the public demand for its use. This is further shown by the state- 
ment of one of the complainants in the present cause when examined as 
a witness, who says that large numbers of wells constructed according to 
the process described in the patent are in use in the New England States, 
New York, Pennsylvania, and most of the Western States, as well as in 
New Jersey, and probably in every State in the Union; and that from 
estimates made by agents, well drivers, and others having an opportunity 
of knowledge in the matter, it is believed that the number of driven wells 
throughout the United States is somewhere between five hundred thousand 


and a million. 

The wells in general use prior to the date of this patent were of two 
kinds: ist, the open, common, dug well, usually walled or boarded or 
otherwise lined, from which the water which collected in the well was 
usually lifted by means of a bucket and windlass, or by a pump; and 2d, 
artesian wells, bored frequently to a great depth by means of drills, 
chisels, augers, and other such tools, whereby the opening was made into 
the earth to the water supply. In both kinds the process used was to 
make an excavation, removing the material through the opening. It was 
usual in making artesian bored wells to drive down a wooden or iron pipe, 
open at both ends, having a sharp edge around the circumference of its 
lower extremity, the earth being taken out from within it. As the driving 
proceeds, and after it reaches the rock, chisels, drills, and other tools are 
used to disintegrate the rock, which is taken to the surface through the 
tube so driven. In the latter case, the tube is inserted into the hole bored 
for the purpose of preventing the caving in of the sides of the opening. 
Through that tube the water is drawn, if necessary, by a pump, or other- 
wise flows in consequence of pressure from the head. 

The manner in which the water is obtained and supplied, by means of 
these two descriptions of wells, is thus stated, as we suppose correctly, by 
an expert witness in this case. He says : 

‘* Water is supplied to open dug- wells only by the force of gravity, and, 
when the water is pumped from them by the ordinary suction pump, the 
pressure of the atmosphere is the same on the surface of the water in the 
well as it is upon the water in the earth surrounding it, and the result is, 
that the water in the well itself, being in free space, is more readily forced 
by the pressure of the atmosphere into the suction pipe of the pump than 
the surrounding water, which is retarded by friction through the earth, 
and in consequence the continued operation of the pump soon exhausts 
the water in the well, which supply can only be replenished by the action 
of gravity, the pressure of the atmosphere to retard its flow into the well 
being equal to and counterbalancing the pressure exerted by the atmos- 
phere upon the surface of the water in the earth, and the operation of the 
pump has no effect upon the water in the surrounding earth to force it 
into the well; hence the supply to the open dug well is due to and pro- 
duced only by the action of gravity. 


~ 
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** In the artesian well the same principles govern in regard to the means 
of supply, when they are not flowing wells, but in consequence of such 
wells being usually inserted down into rock or like substance until they 
meet with open fissures in the rock, through which water flows more freely 
and readily than it does through ordinary compacted earth, sand, &c., 
which form the water-bearing strata above the rock, a much larger quan- 
tity of water is obtained therefrom in proportion to their diameter than is 
usually obtained from the dug well, unless, as in some cases, the dug 
wells are carried down into a rock stratum and strike a similar seam in 
the rock. When artesian wells are flowing wells, the generally received 
opinion is, that their supply of water comes from a water-bearing stratum 
lying beneath a stratum practically impervious to water, but which lower 
stratum extends beyond and crops out at the surface of the earth at a 
greater or less distance from the well itself, (often many miles away,) and 
at a considerably higher elevation than the surface of the earth at the 
well,” 

The same witness describes the invention, which he supposes to be 
embodied in the driven well and covered by the patent in suit, as follows : 

‘*T understand the invention to be founded upon the discovery by Col. 
Green, that if a pipe which is air-tight throughout its length, except at its 
upper end and at or near its lower end, where are openings for the admis- 
sion of water, be inserted into the earth, down and into a water-bearing 
stratum, the pipe within the water-bearing stratum being surrounded and 
in close contact with the earth, and having a pump of any ordinary con- 
struction attached by an air-tight connection to its upper end, thus form- 
ing a well, air-tight from its upper end, into and below the surface of the 
water in the earth, that upon operating the pump so attached and remov- 
ing the pressure of the atmosphere, from the well, the pressure of the 
atmosphere through the earth upon the surface of the water within the 
earth would force the water into the body of the well with a velocity due 
to the pressure of the atmosphere, and that the supply of the water to the 
well directly from the earth surrounding it would be continuous and _last- 
ing, so long as water was contained in the stratum of earth with which the 
lower end of the pipe was in communication, and that the water contained 
in that stratum could be made directly tributary to the well without re- 
gard to the distance to which said water-bearing stratum might extend. 
in other words, that unlike the previously known open wells, either dug 
or bored, into which the water from the surrounding earth was forced by 
the action of gravity alone, he could control the delivery of water to a well 
by this pressure of the atmosphere, which he discovered acted as effect- 
ually, through the earth, to force water from the earth into a well from 
which the pressure of the atmosphere had been removed, as if no earth 
existed above the surface of the water. 

‘‘To utilize this discovery he proposed a method of making a well by 
simply driving a tube down through the earth into a water-bearing stratum, 
by which means he secured a close contact of the lower end of his tube 
with the earth of the water-bearing stratum.” 

The differences between the wells previously in common use and the 
driven wells are stated by the same witness as follows : 

‘The distinguishing characteristics of a driven well, as it differs from 
the dug well, is, that when the pressure is relieved from the interior of 
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the tube which itself forms the body of the well, not only does the force 
of gravity act to supply it with water directly from the earth, but there 
being no intervening body of water between the wall of the well itself 
and the earth surrounding it, upon which the atmosphere can act directly 
and with greater effect to force it into the well, (as it can and does in the 
open well), the water is supplied directly to it from the earth surrounding 
it in a direct inverse ratio to its distance from the well, and the friction of 
the water through the earth being directly as the square of its velocity, 
as the distance from the well increases the water moves very much slower 
than it does immediately next to the well itself; but the area of the source 
of supply being increased exactly in the ratio of the square of its distance 
from the well, and the friction being increased exactly as the square of 
the velocity (in any given stratum), the one exactly counterbalancing the 
other, it follows that, from natural laws, the surface of the water in the 
earth surrounding the well is and must be maintained practically at a 
given level; whereas, in the open well, supplied by gravity only, the 
water in the earth inclines from the. natural surface of the stratum in the 
earth to the bottom of the well, the angle of that decline decreasing as 
the supply is taken from the well, and, unless pumping is stopped and 
time allowed for a resupply, the lowering of the water in the earth ex- 
tends to a continually increasing distance and a longer time is required to 
obtain the original quantity in the well, while the supply to the driven 
well is continuous and steady and practically inexhaustible, the supply in 
a given time being proportioned in any given soil to the size of the pipe 
forming the well, having openings proportionate to its size, different wells 
varying in the supply according to the nature of the soil in which they are 
inserted, but remaining virtually constant at all times in the same soil. It 
is not claimed, nor is it a fact, that water can be pumped from a driven well, 
in any given stratum, with greater ease than from an open well sunk into 
the same stratum, but the greater advantages are that a much larger and 
more extended supply of water is controlled, and, in consequence of the 
passage of the water through the earth, under the pressure of the atmos- 
phere, a constant filtration is secured, thus securing both a greater supply 
and better water. And, where large and continuous supplies are obtained 
by unintermitted pumping, for dass and weeks at a time, experience has 
shown that the quantity of water has gradually but perceptibly improved, 
as in the case of the wells at Bellville, heretofore mentioned, where an 
amount of water is emptied largely exceeding the rainfall upon the entire 
territory not shut out from the valley by outcropping rocks upon three 
sides and open to salt water upon the fourth, and no practical diminution 
of the height of the water is observed. 

**One peculiar characteristic of a driven well, as distinguished from the 
bored artesian well, is that the driven well is for use in soil where no rock 
is to be penetrated, and where the pressure of the atmosphere is free to 
act upon the surface of the water in the earth surrounding it; while the 
artesian well is usually, if not always, bored into a rock stratum, and is 
supplied with water through fissures in the rock instead of through the 
earth itself surrounding the entrance or opening to the well.” 

In describing the mode of constructing a driven well under the patent, 
the same witness states that the pipes in general use, which are driven 
into the ground, have openings for the admission of water into them near 
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the lower end, usually extending up around the sides of the pipe from 
fifteen inches, sometimes up to several feet. These holes are about 
three-eighths of an inch square, over which, upon raised rings, is placed 
a screen of perforated brass, having openings of a size giving from one 
hundred and fifty to three hundred to the square inch. When the pump 
is first applied to such a pipe, a small amount of mud or sand is at first 
usually brought up, coming from a greater or less distance from the 
outside of the tube, but not leaving an open space around the perfora- 
tions, as these are not large enough to admit of but the smaller particles 
near the tube. It leaves interstices between the coarser particles in it, 
and through which the water flows, and which are constantly filled with 
water. The swell on the point of a driven well tube, shown in the 
drawing and marked a, is made larger in diameter than the tube itself, 
or the coupling to the tube, for the reason, as stated, that there is a 
certain elasticity in the soil, which, after driving a certain sized instru- 
ment into it, causes the hole to contract after the point passes, and it was 
thus found necessary to make the point somewhat larger than even the 
couplings of the pipe, for the purpose of partially relieving the pipe and 
couplings from the great friction resulting from their passage through the 
hole thus contracted. After reaching a water-bearing stratum of the 
earth, the earth at once settles around the point and tube, even more 
rapidly and effectually than it does above the water stratum, and the 
hole made by driving an instrument into a water-bearing stratum and 
withdrawing it will remain intact but a very short time unless that 
stratum is composed of gravel and similar substances, thus leaving the 
entrance tothe pipe in close contact with the earth and effectually pro- 
tecting the entrance from the admission of air or free water standing 
between the pipe and the earth surrounding it. The effect, therefore, of 
this feature of the tube is more effectually to make air-tight the point or 
lower part of the tube. 

The scientific theory stated by the expert witness on behalf of the 
complainants, as an explanation’of the principle according to which the 
patented process operates in furnishing a supply of water by means of a 
driven well, is not contradicted or qualified by any opposing testimony, 
and, so far as we can know, is not inconsistent with accepted scientific 
knowledge. The general introduction and use of driven wells since the 
date of the patent, both in this country and abroad, strongly corroborates 
the supposition that their construction and operation is based upon the 
application of some natural force not previously known or used. It 
appears from the evidence in this cause, that the process of making 
driven wells was subjected to experimental tests by the best authorities in 
England, and found so successful that it was used to great advantage in 
the supply of water to British troops in the Abyssinian expedition under 
General Napier, in 1867. 

In view of these premises, Judge Benedict, in Andrews v. Carman, 13 
Blatch., 307, construed the patent in suit according to the following ex- 
tracts from his opinion in that case: ‘The difference between the new 
process under consideration and the old is, that the pressure of the atmos- 
phere, which, in the ordinary well, operates at the sides and bottom of the 
well pit to maintain an equally distributed atmospheric pressure upon the 
water, whereby the flow of water into the well is made dependent upon 
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the force of gravity, in the new process is removed from within the well 
pit, and ceases there to operate against the inward flow of water, so that 
the pressure of the atmosphere operates with its full power to force the 
water in the earth from the earth into the well pit, and without any oppo- 
sition caused by meeting, in its flow, the pressure of the atmosphere at the 
sides or bottom of the pit. This process involves a new idea, which was 
put to practical use when the method was devised of fitting tightly in the 
earth, by the act of driving without removing the earth upwards, a tube 
open at both ends, but otherwise air tight, and extending down to a water- 
bearing stratum, to which is attached a pump, a vacuum in the well pit, 
and at the same time in the water bearing stratum of the earth, being 
necessarily created by the operation of a pump attached to a pipe so 
driven. 

* * * x * + * * 

‘*The novelty of the process under consideration does not lie in a me- 
chanical device for sinking the shaft or raising the water to the surface, 
but in the method whereby water, by the use of artificial power, is made to 
move with increased rapidity from the earth into the shaft, whence it re- 
sults, that a tube but a few inches in diameter, driven down tightly to a 
water bearing stratum of the earth, affords an abundant supply of water 
to a pump attached thereto, and constitutes a practical and productive 
well. Such an invention is without the field of mechanical contrivance, 
It consists in the new application of a power of nature, by which new ap- 
plication a new and useful result is attained. There is no new product, 
but an old product—water—is obtained from the earth in a new and ad- 
vantageous manner,” 

* * * * * * * x 

‘* In the specification we find stated more clearly the distinguishing fea- 
ture of the process, wherein it differs from any process before adopted for 
procuring a supply of water from the earth; for the specification says tha 
an instrument is to be driven into the ground until it reaches water, having 
the earth tightly packed around it. It is by means of this packing of the 
earth tightly around the tube that the force developed by the creating of 


the vacuum in the well pit is brought to bear directly upon the water. 


lying in the water-bearing stratum, to force it into the well pit; and this 
driven tube forms the well pit of the new invention, for, as stated, it is to 
be a tube made air-tight throughout its length, except at its lower end, 
where are to be perforations for the admission of water, and through and 
from which the water may be drawn by a pump. The specification also 
mentions the vacuum, and points out where it is to be created, for a vacuum 
must of necessity be formed in the well pit and in the water-bearing 
stratum, by operating a pump attached to such a tube, so driven into the 


earth.” 
x ™ * * *% * a * 


‘* I therefore understand this patent to be a patent for a process, and that 
the element of novelty in this process consists in the driving of a tube 
tightly into the earth, without removing the earth upwards, to serve as a 
well pit, and attaching thereto a pump, which process puts to practical use 
the new principle of forcing the water in the water-bearing strata of the 
earth from the earth into a well pit, by the use of artificial power applied 
to create a vacuum, in the manner described.” 
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Assuming this construction of the patent to be correct, it is, however, 
now contended on behalf of the appellant that the reissue is void because 
the invention described in it is not contained in the original patent. 

It is to be observed that the scientific theory and principle, the applica- 
tion of which is supposed to constitute the invention of Col. Green are not 
set forth either in the original or reissued patents. This feature was com- 
mented upon by Mr. Justice Blatchford in Andrews v. Cross, 19 Blatch., 
294, 305, as follows: ** It may be that the inventor did not know what the 
scientific principle was, or that, knowing it, he omitted, from accident or 
design to set it forth. That does not vitiate the patent. He sets forth 
the process or mode of operation which ends in the result, and the means 
for working out the process or mode of operation. The principle referred 
to is only the why and the wherefore. That is not required to be set forth. 
Under § 26 of the act of July 8th, 1870 (16 U. 5S. Stat. at Large, 201), 
under which this reissue was granted, the specification contains a deserip- 
tion of the invention and of ‘the manner and process of making, construct- 
ing, compounding, and using it,’ in such terms as to enable any person 
skilled in the art to which it appertains to make, construct, compound, 
and use it; and, even regarding the case as one of a machine, the specifi- 
cation explains the principle of the machine, within the meaning of that 
section, although the scientific or physical principle on which the process 
acts when the pump is used with the air-tight tube, is not explained. An 
inventor may be ignorant of the scientific principle, or he may think he 
knows it and yet be uncertain, or he may be confident as to what it is and 
others may think differently. All this is immaterial, if by the specifica- 
tion the thing to be done is so set forth that it can be reproduced.” 

The particulars relied on to establish the proposition that the reissued 
patent describes a different invention from that contained in the original 
are as follows: Ist. It is said that it is essential to the success of the pro- 
cess that the end of the tube should form an air-tight connection with the 
surrounding earth; that the tube itself should be air-tight, and attached to 
a pump with an air-tight connection; which elements are set outin the re- 
issued patent, and are not contained in the original. 

Upon this point, speaking of the original patent, Judge Shiras, in the 
Circuit Court for the Southern District of Iowa, in Andrews v. Hovey, 5 
McCrary, 195, said: ‘* He describes a driving-rod, having a swell thereon, 
which is to be driven into the ground and then withdrawn, and a tube of 
a diameter somewhat smaller than the diameter of the swell of the drill- 
rod is to be inserted in the hole thus made. In no part of the description 
is it said, either expressly or by fair implication, that the tube, when in- 
serted, must fit so closely into the opening made by the rod that no air can 
pass down on the outside of the tube to the water, nor is it stated that the 
pump must be attached by an air-tight connection to the top of the tube. 
A person can follow with exactness all the instructions therein given, and 
yet it would not necessarily follow that he had excluded the air from the 
lining of the well, or from the water-bearing stratum at the place where 
the tube penetrated the same. In other words, the description of the 
means to be employed, as set forth in these specifications, does not show that 
one of the results arrived at is to render the lining of the well air-tight, 
and to have attached thereto a pump by an air-tight connection. The 
description of the means to be employed can be carried out in practice 
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without making an aimticht lining or tube, and hence without Yorming a 
vacm around the bottom of the tube or in it, Tis boiwe trae, Hf follows 
thal it cannot, from the desetiptioen of the nears employed, be taferrwed 
thal Coal, Green thea Inteaded te chai as part of his Gikcorweny a lAven 
that, the aprlicataan af the primctpe that Gy creatiag a Vacweeme be nn 
about the tube. the same having bees mande almtioit, the flow of wate 
would be larwely imoreased., He did mot charm tt in express words. and 
the description of his invention, aad the means to be used in carrving the 
same into practical use, fail to show that such was the main or even a nec- 
essary part of his invention.” 

To this view there are two sutticient answers. 

Ist. We think it isa reasonable inference, from the language employed 
in the specification of the original patent, that the tube, in the act of 
being driven into the earth, to and into a water-bearing stratum, would 
form an air-tight connection with the surrounding earth, and that the 
pump should be attached by an air-tight connection. This inference rea- 
sonably follows from the fact, shown in the evidence, that the mere act of 
driving the tube, as distinguished from boring, usually results in making 
an air-tight connection with the surrounding earth. The necessary effect 
of driving the tube is to displace the earth laterally by compressing it ; 
and the elasticity of the earth is such as to cause it to cling and contract 
around the tube so as to exclude the air, so that any one following the di- 
rections in the specification of the original patent would in fact usually so 
drive the tube as to make the necessary air-tight connection, whether he 
consciously intended to do so or not. As the object of applying a pump 
to the upper orifice of the tube was to draw the water flowing into its 
lower end, it would equally follow, as a matter of common knowledge, 
both that the tube itself should be air-tight, and that it should be at- 
tached to the pump with an air-tight connection, because a vacuum in 
the tube is necessary to raise the water in all cases where it does not flow 
out in consequence of the superior height of its source, and the consequent 
pressure of the head. ; . 

The precise objection to the reissued specification is, that it states that 
the tube which is to replace the driven rod is ** made air-tight throughout 
its length,” and also that in cases where the aid of a pump to draw the 
water from the well may be necessary, the patentee attaches ‘‘to the tube 
by an air-tight connection any known form of pump ;” and that the origi- 
nal specification does not state that the tube is made air-tight throughout 
its length, nor that the pump is to be attached to the tube by an air-tight 
connection, but only states that “‘ any suitable well known pump may be 
applied to raise the water up through the tube to the surface or above it.” 

It appears, however, in evidence, that the patentee, when applying for 
his reissue, with the text of the specification reading as it does now, ap- 
plied to have granted to him a second claim in these words : ‘I also claim 
in combination with a tube driven well, an attachment of a pump to the 
tube by an air-tight connection substantially as herein set forth ;” that the 
Patent Office rejected this second claim, assigning its reasons in these 
words : ‘* The second clause is for a pump attached toa tube by an air- 
tight connection. This is indispensable to the operation of a pump, and 
a universal right. Whenever a supply of water is found, a pump may 
be applied without new invention ;” that, in a subsequent communication 
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hy the Patent Office to the patentee, the office, in speaking of this pro- 
posed second claim, said: “ This device is of universal use in artesian 
well tubes and offer connections, and ka necessity in the relation of pumps 
te Well fabes :" and that the patentee afferwands withdrew the proposed 
wecuntred Cannan, 

As the almfight connection was iadikpemsable to the operation of a 
prmap, of cox cmeploed of mecessity in the original specitication, as much so 
ws if it haat been expressed, amd there was no enlargement of the inven- 
thom im stating the fact in the reissued specification. 

in view of all this, it is also fairly to be implied, from the entire lan- 
guage of the original specification, that the tube was intended to be air- 
tight throughout its length. « As that specification states that the water is 
to be raised up through the tube to the surface by the pump, and as an air- 
tight connection at the junction of the pump with the tube was “ indis- 
pensable to the operation of the pump,” so it was equally a necessity to the 
perfect operation of the apparatus that the tube should be air-tight 
throughout its length, these facts being both of them common knowledge 
in the art. 

2d. But even is this were not so, the case would be simply that of a 
specification defective for not containing a full and perfect description of 
the process intended to be patented. It presents the very case of the 
right secured to a patentee by section 58 of the act of July 8, 1870, which 
provides, ‘‘that whenever any patent is inoperative or invalid by reason 
of adefective or insufficient specification, * - = if the error has 
arisen by inadvertence, accident, or mistake, and without any fraudulent 
or deceptive intention, the Commissioner shall, on the surrender of such 
patent and the payment of the duty required by law, cause a new patent 
for the same invention, and in accordance with the corrected specification, 
to be issued to the patentee,ete, 

If the amended specification does not enlarge the scope of the patent 
by extending the claim so as to cover more than was embraced in the 
original, and thus cause the patent to include an invention not within the 
original, the rights of the public are not thereby narrowed, and the case 
is within the remedy intended by the statute. Those cases in which this 
Court has held reissues to be invalid were of a different character, and 
were cases where by the reissued patent the scope of the original was so 
enlarged as to cover and claim as a new invention that which was either 
not in the original specification, as a part of the invention described, or, 
if described, was, by not being claimed, virtually abandoned and dedicated 
to public use. 

Such is not the present case. Here the amended specification does not 
enlarge the scope of the original invention as described in the original 
specification. It simply, in this respect, supplies a deficiency, by describ- 
ing with more particularity and exactness the means to be employed to 
produce the desired result. It is thus said, in the specification of the re- 
issued patent, that “this invention consists in producing the well by driv- 
ing or forcing down an instrument into the ground, until it reaches the 
water, the hole or opening being thus made by a mere displacement of the 
earth, which is packed around the instrument, and not removed upward 
from the hole as it is in boring;” and “I prefer to employ a pointed rod, 
which, after having been driven or forced down until it reaches the water, 
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I withdraw, and replace by a tube made air-tight throughout its length, 
except at or near its lower end, where Imake openings or perforations for 
the admission of water, and through and from which the water may be 
drawn by any well known or suitable form of pump;” and ‘in certain 
soils the use of a rod preparatory to the insertion of a tube is unnecessary, 
as the tube itself, through which the water is to be drawn, may be the in- 
strument which produces the well by the act of driving it into the ground 
to the requisite depth;” and ‘*in some cases the water will flow out from 
the top of the tube without the aid of a pump. In other cases, the aid of 
a pump to draw the water from the well may be necessary. In the latter 
cases, L attach to the tube, by an air tight connection, any known form of 
pump.” 

There is nothing in these additions and amendments which either was 
not virtually contained by reasonable implication in the original descrip- 
tion, or, ifnew, amounted to more than specific and exact directions to 
supplement those contained in the original. The invention is not differ- 
ently described, and is not described so as to be a different invention, nor Is 
the claim enlarged. | 

In the second place, however, under this head, a material alteration 
from the original, in the amended specification, is said to have been made 
in the following respect: The original specification starts out with a 
declaration that the patentee has ‘‘ invented a new and useful improvement 
in the manner of sinking and constructing artesian or driven wells, where 
no rock is to be penetrated, and of raising water therefrom;” and the 
claim is stated to be “‘ the herein described process of sinking wells where 
no rock is to be penetrated,” etc. In the specification of the reissued 
patent, he says : ‘‘ My invention is particularly intended for the construc- 
tion of artesian wells in places where no rock is to be penetrated ;” and the 
claim is for ‘‘ the process of constructing wells by driving or forcing an in- 
strument into the ground until it is projected into the water, without re- 
moving the earth upward, as it is in boring, substantially as herein de- 
described ;” from which it will be observed, are omitted the words ‘‘where 
no rock is to be penetrated.” 

It is, therefore, contended, that the effect of this amendment to the 
specification and claim is to enlarge the scope of the patent, so as to cover 
by the reissued patent the process of constructing driven wells, whether 
rock is to be penetrated or not, while the original patent was expressly 
limited to cases where no rock was to be penetrated. We do not, however, 
so understand either the reason or the effect of these amendments. It is 
perfectly evident, from the nature and description of the invention, that 
a driven well cannot be made where, through its whole course, the forma- 
tion is rock, or where the supply of water to be utilized is found in the fissure 
of a rock formation. This is so for the reason that the tube cannot be 
driven through rock. Rock must be bored by drills, augers, chisels, and 
other similar instruments for perforating it and withdrawing the commi- 
nuted particles. So, where the supply of water which must be utilized 
consists of a flowing stream, or a pool, found in a rock formation, the point 
of the driven rod or tube cannot be inserted by driving, as described in the 
patent so as to form the air-tight connection necessary to the successful 
operation of the principle on which the process of the patent depends. 
Therefore, it follows from the amended specification and the claim of 
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the reissued patent, by the necessity of the case, as expressly declared 
in the original, that a driven well cannot be constructed in a rock for- 
mation, 

On the other hand, it does not follow, either from the amended or 
the original patent, that a driven well, according to the process de- 
scribed, may not be constructed and operated, notwithstanding in its 
construction some rock has to be penetrated. There may be-a layer 
of rock on the surface; when this is removed or cut through, a driven 
well may then be constructed in the space thus uncovered from the 
obstruction. So, if a stratum of rock is met in the course of driving the 
rod or tube, that layer may be penetrated, not by driving the rod or tube 
through it, but by other usual means of boring and drilling. After it is 
passed, the rod or tube having been inserted in the opening made through 
the rock, may then be driven in the usual manner through the remainder 
of its course until it reaches a water-bearing stratum of earth, as if no rock 
had been met in its passage. 

The object and purpose of the amendments to the specification obviously 
were to meet a possible construction of the original, whereby the patentee 
would be precluded from the use of his process where it was evidently in- 
tended to be applied, simply because one or more strata of rock had to be 
penetrated in the process of driving. Such, in our opinion, is not the 
meaning of the original patent. Jts true meaning is, that, so far as it may 
be necessary to penetrate a rock in the course of constructing a well, the 
process of driving cannot be used to overcome the obstacle presented by 
the rock, but that otherwise the tube may be driven until it reaches the 
proper supply of water, and then operate as a drivenwell. The only effect 
of the amendments contained in the new specification and claim is to 
make that intention clear. So far as, in the course of constructing a well, 
rock must be penetrated, the driven well process cannot be used in the 
perforation of the rock, but in every other part of its course it may be 
applied. Such, in our judgment, is the legal effect of both the original 
and the reissued patents, 

In our opinion, therefore, the grounds on which it is sought to invali- 
date the reissued patent, as being for a different invention from that de- 
scribed in the original, cannot be sustained. 

This conclusion is not in conflict with anything said in Russell v. Dodge, 
93 U.S. 460. Mr. Justice Field, in delivering the opinion of the Court in 
that case, referring to the provisions of the statutes in reference to reissues, 
said: ** According to these provisions a reissue could only be had where 
the original patent was inoperative or invalid, by reason of a defective or 
insufficient description or specification, or where the claim of the patentee 
exceeded his right, and then only in case the error committed had arisen 
from the causes stated. And as a reissue could only be granted for the 
sume invention embraced by the original patent, the specification could 
not be substantially changed, either by the addition of new matter or the 
omission of important particulars, so as to enlarge the scope of the inven- 
tion as originally claimed. <A defective specification could be rendered 
more definite and certain so as to embrace the claim made, or the claim 
could be so modified as to correspond with the specification; but, except 
under special circumstances, such as occurred in the case of Lockwood ¥. 
Morey, 8 Wall., 230, where the inventor was induced to limit his claim by 
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the mistake of the Commissioner of Patents, this was the extent to which 
the operation of the original patent could be changed by the reissue. The 
object of the law was to enable patentees to remedy accidental mistakes, 
and the law was perverted when any other end was secured by the re- 
issue.” And this is in harmony with all that has since been said by this 
Court on the subject of reissued patents. 

It is further contended on the part of the appellant that the reissued 
patent in suit is void for want of novelty : 

1. Under this head, it is first alleged that it is anticipated by a patent 
granted to James Suggett, March 29, 1864. In the specification of the 
original patent of Green of January 14, 1868, he says: ‘‘l am aware of 
James Suggett’s patent of March 29, 1864, and I disclaim all secured to him 
therein.” The reissued patent omits that disclaimer. After the applica- 
tion for the original patent, as appears by the contents of the file wrapper, 
an interference was declared, to which the parties were Byron Mudge, 
for a reissue of his patent for a mode of constructing wells, and the 
above named patent of James Suggett, for putting down and operating 
bored wells, and the application of Col. Green. ' The matter was carried 
by appeal from the decision of the Commissioner of Patents to the Su- 
preme Court of the District of Columbia. The judgment of that Court 
was, that Suggett was entitled to priority of invention in regard to what 
was claimed by him in his patent, and that Col. Green was also entitled 
to have a patent issued to him according to his amended specification. 
The decision of the judge of the Supreme Court of the District of Columbia 
says: “Iam clearly of opinion that Green first put into practice the cori- 
ception of making a driven well, and is entitled, therefore, to his patent 
for the broad claim of sinking wells by driving down the pump or rod 
without removing the dirt upward, and that Suggett was entitled toa 
patent for the perforated pipe and point for sinking wells, and I therefore 
affirm the decision of the Commissioner.” Suggett’s patent, on the face of 
his specification, is for a “‘new and improved method of putting down and 
operating bored wells,” and all that his claim covers is the apparatus con- 
sisting of the perforated pipe with a pointed end, constructed asa drill, and 
united with a pump. The subjects of the two patents are quite different, 
and do not necessarily conflict, even on the supposition that Suggett’s 
patent is in force, although, as testified in this case, it has been judicially 
declared to be invalid for want of novelty. 

2. An anticipation of the driven-well patent is also alleged by reason of 
an English patent granted to John Goode, August 20, 1823. That patent, 
however, like that of Suggett’s, does not profess to be a patent for a pro- 
cess of raising water from the earth by means of wells of any particular 
construction or mode of operation, but merely for ‘‘ certain tools of various 
formation for the purpose of boring the earth, and certain apparatus for 
the purpose of raising water,” which the patentee says ‘‘ constitute my 
certain improvements as aforesaid.” ‘ . 

3. It is further contended that the driven-well patent is anticipated by 
having been previously described in numerous printed publications. Of 
these there were introduced in evidence in this cause by the appellant 
those enumerated in the following list : 

1. An extract from vol. 4, ‘‘ Repertory of Patent Inventions,” published 
in London in 1827, by T. & G. Underwood, page 113, which, however, 
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merely contains a detailed descripton of the machinery, tools, and appa- 
‘atus for boring the earth, described in John Goode’s patent of August 20, 
1825. 

2. Extract from ‘“ Dictionary of Arts, Manufactures, and Mines,” by 
Andrew Ure, published in New York in 1847, by D. Appleton & Co., page 
63, under the head of ‘* Artesian Wells.” 

3. Extract from page 388 of ‘* MacKenzie’s 5,000 Receipts in All the 
Useful and Domestic Arts,” first published in 1840. 

4. Extract from ‘* Rees’ Cyclopzdia,” vol. 40, published at Philadelphia, 
by Samuel F. Bradford, about 1819, title ‘* Well in Rural Economy.” 

5. Extract from ** Journal of the Franklin Institute,” third series, pul® 
lished at Philadelphia, by the Franklin Institute, in 1844, vol. 7, page 
128. 

6. Extract from ‘* Brande’s Encyclopedia, or Dictionary of Science, Lit- 
erature and Art,” published by Harper Bros., New York, in 1843, vol. 3, 
page 1333, under article ** Well.” 

7. Extract from ‘ Rees’ Cyclopzedia,’ 
Pump.” 

8. Extract from ‘* London Encyclopzedia,” published by Thomas Tegg, 
London, 1829, vol. 22, page 593. : 

9. Extract from ‘* Mechanics’ Magazine,” published by Knight & Lacey, 
London, 1824, vol. 2, pages 15 and 16. 

10. Extract from ‘‘ Harper’sNew Monthly Magazine, 
page 540. 

11. Extract from ‘‘ De L’Art du Fontenier Sondeur et des Puits Arte- 
siens,” published in Paris, France, in 1822, page 99, sec. 79. 

12. Extract from ‘“ Bulletin du Musée de l'Industrie,” published by De 
Mot et Cie, Bruxelles, 1846, tome 10, page 163. 

13. Extract from ‘* Hericart de Thury, Jaillissement des Eaux,” pub- 
lished by Bachelier, Paris, France, 1829, pages 274-275. 

14. Extract from ‘“ F. Arago, Oeuvres,” tome 6, by Gide et J. Baudry, 
Paris and Leipzig, by J. O. Weigel, 1856, page 457. 

15. Extract from “ F. Garnier, Traite sur les Puits Artesiens,” published 
by Bachelier, Paris, France, 1826, page 207. 

16. Extract from ‘ The Encyclopedia of Domestic Economy,” published 
in New York in 1849, by Harper Bros., page 848. 

The rule governing defences alleging the invalidity of the patent by 
reason of prior printed publications was stated by Mr. Justice Clifford in 
Seymour v. Osborne, 11 Wallace, 516, 555, in this language: ‘ Patented 
inventions cannot be superseded by the mere introduction of a foreign 
publication of the kind, though of pror date, unless the description and 
drawings contain and exhibit a substantial representation of the patented 
improvement, in such full, clear, and exact terms as to enable any person 
skilled in the art or science to which it appertains to make, construct, and 
practice the invention to the same practical extent as they would be en- 
abled to do if the information was derived from a prior patent. Mere 
vague and general representations will not support such a defence, as the 
knowledge supposed to be derived from the publications must be sufficient 
to enable those skilled in the art or science to understand the nature and 
operation of the invention, and to carry it into practical use. Whatever 
may be the particular circumstances under which the publication takes 
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place, the account published, to be of any effect to support such a defence, 
must be an account of a complete and operate invention, capable of being 
put into practical operation.” 

The same rule was repeated by Mr. Justice Strong in the opinion of 
the Court in Cohn v. The U. S. Corset Co., 93 U.5., 366, 370, as follows : 
‘‘It must be admitted that, unless the earlier printed and published de- 
scription does exhibit the later patented invention in such a full and in- 
telligible manner as to enable persons skilled in the art to which the in- 
vention is related to comprehend it without assistance from the patent, or 
to make it, or repeat the process claimed, it is insufficient to invalidate the 
patent.” This rule was affirmed in Downton v. Yeager Milling Co., 108 
U. S., 466, 471. 

The application of this rule to the publications relied upon in the pres- 
ent case shows that none of them can properly be said to anticipate the in- 
vention of the driven well. It would serve no useful purpose specially to 
notice in this opinion all the publications mentioned in the record. A few, 
as samples most relied on, will be considered. 

The first is the extract from McKenzie’s 5,000 Receipts. It appears, 
from the file wrapper in the matter of the reissued letters patent in suit, 
that the application was rejected at first by the examiner in the Patent 
Office on reference to this extract, which is as follows: ‘* To raise water 
in all situations, The finest springs may be found by boring, which is per- 
formed in the simplest manner by the mere use of an iron rod forced into 
the earth by a windlass. The workmen in a few days get to a genuine 
spring of pure water, fit for every purpose. After the water is found they 
merely put the tin pipes down the aperture, and it preserves a fine stream 
which sometimes rises from four to five feet high.” It is quite obvious that 
this has no relation whatever to the process of obtaining water by means 
of driven wells. It is nothing more than a simple process of finding water 
in the usual way, as in the case of an ordinary dug or bored well, such as 
have been Immemorially used, 

The same observation equally applies to the extract from Rees’ Cyclo- 
paxdia, under the title of * Wells in Rural Economy,” which is as follows : 
* The most ingenious of these is that proposed by a French philosopher, 
who has advised that the ground should be perforated to a sutticient depth 
by means of an auger or borer; a cylindrical wooden pipe being then 
placed in the hole and driven downward with a mallet, and the boring 
continued, that the pipe may be forced down to a greater depth, so as to 
reach the water or spring. In proportion as the borer becomes filled with 
earth it should be drawn up and cleared, when, by adding fresh portions 
of pipe, the boring may be carried to much extent under ground, so that 
water may in most cases be thus reached and obtained. It is stated that 
wells made in this manner are superior to those constructed in the common 
method, not only in point of cheapness, but also by affording a more 
certain and abundant supply of water, while no accident can possibly 
happen to the workmen employed. In case the water near the surface 
should not be of a good quality, the perforation may be continued to a 
still greater depth till a purer fluid can be procured ; and when wells have 
become impure or tainted from any circumstance or accident, when pre- 
viously emptied, and the bottom perforated in a similar manner, so as to 
reach the lower sheet of water, it will rise in the cylindrical tube in a 
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pure state into the body of the pump fixed for the purpose of bringing it 
up. 

The extract from ** Brande’s Encyclopedia,” under the article “*Well,” 
is as follows : ** The use of the borer alone may procure an adequate sup- 
ply of water in particular situations. This mode appears to have been long 
resorted to in this and other countries. From what we have already stated 
as to the disposition of strata, the conditions requisite for its success will be 
readily conceived, viz., Watery strata connected with others on a higher 
level. The pressure of the water contained in the higher parts of such 
strata on that in the lower will readily force up the latter through any 
orifice, however small. All that is necessary, therefore, is to bore down 
to the stratum containing the water, and, having completed the bore, to 
Insert a pipe into the bore, which may either be left to overflow into a 
cistern, or it may terminate in a pump.” 

A similar one from the Mechanics’ Magazine, vol. 2, page 16, is this : 

* Boring Wells. 
** Answer to question. 
** LEEDS, March 15, 1824. 

* Drive a cast iron pipe through the cravel—/. e., by means of a weight 
hung at the end of spring pole, used in boring; and should the pipe meet 
with any loose stone to obstruct its passage, put the boring rods into the 
pipe, and bore until the stone is broken to pieces or driven sideways, then 
drive the pipe as before. I have had the management of a great many 
bore holes for water in this neighborhood, some above 100 yards deep, 
and many contrivances I have used on account of difhculties met with in 
different strata. IT shall be happy to give vour correspondent every in- 
formation in my power on the subject. and. if agreeable to vou, will send 
a list of a few holes, stating the different strata gone through and the sev- 
eral springs of water met with. 

Yours, ete., , ie 

*N. B.—The shell-borer nuust be used at times to bring out the gravel 
that wets into the pipe, and the pipe must have spigot and faucet joints.” 

There is nothing in these extracts to suggest the peculiarities which 
distinguished the driven well as described in the reissued patent, and it 
may be said, in general, of all the extracts contained in the record, Includ- 
ing these, that, so far as thev undertake to describe anything in actual and 
practical use, they point merely to the ordinary bored artesian well, or the 
instruments and implements to be used in its construction. 

This view of these publications is strongly corroborated by the circum- 
stances attending the introduction of Green’s process of driven wells into 
public use in England, It is shown that his agent for the‘introduction of 
the well into that country, and to whom the invention was sold, James L. 
Norton, took out in his own name an English patent, and, as has already 
been stated, and as is shown in the proof, after various experimental tests 
made by civil and military engineers of high authority, the driven well ac- 
cording to this process was adopted and successfully employed for the 
purpose of obtaining a water supply for the British troops in the Abys- 
sinian expedition. The present record contains extracts from standard 
scientific publications in England showing how extensively and success- 
fully the driven well has, since its first introduction, been employed in 
England for the purpose of rising water, in which it is admitted, as the 
facts show, that the process was considered new, differing in substance 
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from any previous known and in use, and ascribed to the American inven- 
tion. 

The next defence relied upon by the appellant is, that the evidence 
fails to establish a case of infringement. It is not important to set out 
fully the evidence on this point; the substance of it is contained in the 
opinion of Judge Shipman in this case, 15 Fed. Rep., 109. In reference to 
it, the Court says: ** The defendant's counsel strenuously urge that these 
wells were constructed by boring; that the wells were bored until water 
was struck—that is, until a supply of water was obtained; and that the 
wells were finished by pressing the pipes more deeply into the source of 
supply which had been reached when the workmen ‘struck water.” In 
other words, the defendant seeks to bring the case within the decision of 
Judge McCrary in Andrews v. Long, 12 Fed. Rep., 871. In this case, 
however, the witnesses, when they used the common expression * struck 
water, did not mean that they had reached an adequate source 
of supply for a well, but that they had reached a place where the presence 
of water manilested itself, and where by continuous excavation an ade- 
quate supply would be obtained. The wet sand or wet clay upon the 
auger showed that water was at hand. The well was then finished, and 
a supply of water was obtained by pressing or driving a tube into the 
ground, without removing the earth upward, and attaching thereto a 
pump. When this was done, there was gput ‘to practical use the new 
principle of forcing the water in the water-bearing strata of the earth 
from the earth into a well pit, by the use of artificial power applied to 
create a vacuum in the water-bearing strata of the earth, and at the same 
time in the well pit... Andrews v. Cross, 8 Fed. Rep., 269.” 

"In other words, the case of the appellant is this: He sought to evade 
the patent by boring instead of driving untilhe came to the water-bearing 
stratum. Then, in order to avail himself of the patent, he drove the 
tube downward into the water-bearing stratum, so as to secure those 
conditions of an air-tight connection between the point of the tube and 
the surrounding earth, which constitute the prineiple of the driven well 
patent. It is, therefore, a clear case of infringement. 

The decree of the Cireuit Court is accordingly affirmed, 
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This is a bill in equity filed by the appellegs May 15, 1883, to restrain the 
alleged infringement of reissued letters-patent No. 4,372, issued to Nelson 
W. Green, for adriven well. The cause was heard by stipulation between 
the parties upon an agreed statement of facts set out in the record, as fol- 
lows: ’ 

‘*Forthe purpose of saving the expense of taking testimony, it is hereby 
agreed by and between the parties hereto that the above cause and the 
others hereinafter referred to may be tried upon the following agreed 
statement of facts, said statement to be accepted as proof of the facts re- 
cited as fully and completely as if the same had been duly and formally 
proven. 

“It is agreed that Nelson W. Green was the patenteeof a new and 
valuable process in the construction of wells, and claimed to be its first 
and original inventor, for which process he received original letters-patent 
of the United States, No. 73,425, on the 14th day of January, 1868, and for 
which reissue letters-patent No. 4,372 were granted to Nelson W. Green on 
May 9%th, 1871, the application for which having been filed February 24th, 
1871. 

‘* That the title for the letters-patent sued on for the State of Ohio is in 
the complainants, 

‘*That the defendants have had in use on their farm for the past seven 
or eight vears one or more driven wells, which wells were put down for 
the defendants by an ordinary well-driver in the following manner: A 
tube, of which the lower portion was perforated with small holes and the 
lower end provided with a point, was driven into the ground until it pro- 
jected into the water, without removing the earth upwards, as in boring. 

‘‘The water then entered the tube through the perforations and was 
pumped up through the tube by an ordinary pump. 

‘‘That the defendants have never driven wells for themselves except 
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as above described or for other purposes; never have sold or offered for 
sale driven wells or the materials for driving them, but have simply used 
their own wells for their personal use on their farms. 

“It is agreed that printed copies of the original and reissued letters- 
paten* granted to N. W. Green in 1868 and 1871, Nos. 73,425 and 4,372, 
respectively, may be offered in evidence at the hearing, and may be ac- 
cepted as proof with the same force and effect as if formally proven. 

‘* That the said N. W. Green made his alleged invention or discovery 
as early as 1861, when he put down on his own grounds, at Cortland, 
New York, the first driven well for the purpose of demonstrating his dis- 
covery. 

‘‘That he, at the time of his alleged invention, claimed to have made 
a valuable discovery and to have invented a new process. 

“That he then declared an intention to secure his process by letters- 
patent and expressed his belief that large profits would accrue therefrom. 

‘That he at that time, having been partly educated at West Point, 
was engaged in organizing a regiment at Cortland, N. Y., his residence, 
and was expecting soon to take part in the war of the rebellion. 

‘‘That in June, 1861, he put down a well at his house in Cortland, and 
in October, 1861, he publicly drove a well, in the manner described in his 
original patent, at the fair grounds near Cortland, for the use of the 
soldiers in camp, and demonstrated to his own complete satisfaction its 
success. : 

‘* That he gave orders and directions for the construction of proper ap- 
paratus for driving such wells, and made arrangements for its transporta- 
tian with his regiment as it was moved to the seat of war. 

‘* That on the 6th of December, 1861, while in discharge of what seemed 
to be his duty, he felt compelled to shoot one of the captains of his regi- 
ment named McNett; that the shot was not mortal, but inflicted serious 
injury ; that in the then state of the public mind this occasion gave rise to 
intense public excitement, out’ of which sprang a controversy of extra- 
ordinary bitterness, involving numerous persons and continuing for several 
years; that the effect upon Green was disastrous inthe extreme; that he was 
suspended from his command, then tried by a court of inquiry at Albany, 
and reinstated in command; that his regiment, after having, it is said, 
required the protection of a battery to save it from violence at the hands 
of evil-disposed people of the country, removed to Washington, where 
Green was relieved from command, and then dismissed the service, and 
subjected to military charges. 

“That he was, in addition, harassed by civil suits brought to charge 
him with a personal liability for articles used by his regiment. 

“That he was also arrested and then indicted for the shooting of Mc- 
Nétt, and after repeated postponements of the trial, effected because of the 
excited state of the public mind, was tried in 1866, and the jury having 
disagreed, was discharged. 

‘* That during this period he also became involved in church difficulties 
arising out of the shooting of McNett; was expelled from the church and 
compelled to appeal to the bishop, and also became involved in litigation 
with the pastor of his church. 

**That his efforts during this period to secure a reversal of the order 
dismissing him from the service were constant and absorbing and were 
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attended with such anxiety of mind as to give rise to the charge that he 
was insane. 

“* That this state of things continued up to 1866, during which period 
he was of necessity often absent from Cortland, at Albany and at Wash- 
ington, and that he was compelled to devote his entire time to the contro- 
versy in which he had become involved, abandoning all other occupation 
and exhausting all his means. 

‘‘That in November, 1865, when Green saw, by an advertisement in 
the papers, that driven wells were being put down, although he was ad- 
vised by counsel defending him on the indictment for the shooting of Mce- 
Nett not to apply for a patent, as he would thereby increase the number 
of his enemies and prejudice him on the trial of the indictment, then about 
to come on, he nevertheless did then, and in opposition to the advice of his 
counsel, file his application and assert his right to the invention. 

“* That the said Green, during this period aforesaid, never declared any 
intention of abandoning his said discovery and invention, and that, having 
so made his application as aforesaid, original letters-patent were granted 
the said N. W. Green, January 14, 1868. 

‘* It is further agreed that whatever order or decree is made in this 
cause the same shall be made in all the cases pending in this court in 
which the same parties are complainants, a list of which cases, with the 
title and number thereof, is hereto attached and made a part of this stipu- 
lation. 

‘** It is further admitted that the complainants’ price for settling for in- 
fringement under the above patent without suit has been ten dollars per 
well and the recognition of complainants’ rights, and that the complain- 
ants offered to settle on such terms with these defendants before bringing 
suit, which offer was refused.” 

A decree was rendered in favor of the complainants on the 6th day of 
December, 1886, but, as at that time the patent had expired, no injunction 
was granted. The amount of the damages awarded was at the rate of 
#10 for each well used, that being the amount of royalty which the com- 
plainants had offered to take before suit brought, and admitted to be the 
customary price for the same, as a license fee. The defendant prosecutes 
the present appeal. 

As the patent was in force at the time the bill was filed, and the com- 
plainants were entitled to a preliminary injunction at that time, the juris- 
diction of the court is not defeated by the expiration of the patent by 
lapse of time before final decree. There is nothing in the case of Root v. 
Railway Co., 105 U. S. 189, to sustain the objection made by the appel- 
lant on this account. See also, Clark v. Wooster, 119 U. 5. 322, 325, 
and cases there cited. Ail other defenses made in the cause, except that 
of prior public use and the defendant's infringement, have been passed 
upon in the case of Eames v. Andrews, just decided. 

In the present case the appellant contends that the patentee publicly 
used his invention more than two years before he applied for his patent, 
and thereby forfeited his right to a patent under the law. This defence 
was raised and considered, upon facts substantially the same, in the case 
of Andrews v. Carman, 13 Blatch., 307, and also in the case of Andrews 
v. Cross, 19 Blatch., 294. The law governing the subject of the alleged 
dedication and abandonment by Green of his invention prior to obtaining 
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his patent is that which was in force prior to November, 1865, when he 
made his application. By the patent act of 1870, as well as by the 
Revised Statutes, all rights previously acquired were preserved. The law, 
therefore, applicable to the question, is to be found in the acts of 1836 and 
1839. The act of 1839, as has repeatedly been held, has no effect to in- 
ralidate a patent, unless there be proof of abandonment, or of a use of the 
invention for more than two years prior to the application for the patent. 
The only facts from which such an abandonment or dedication can be in- 
ferred are, that Green, in June, 1861, put down a well at his house in 
Cortland, New York; that in October, 1861, he publicly drove a well, in 
the manner described in his original patent, at the fair grounds near Cort- 
land, for the use of the soldiers in camp, and demonstrated to his com- 
plete satisfaction its success ; and that he gave orders and directions for 
the construction of proper apparatus for the driving of such wells, and 
made arrangements for its transportation with his regiment as it was 
moved to the seat of war. The circumstances of delay, which intervened 
between that date and the time when he made his application for his 
patent in November, 1865, are stated in the agreed statement of facts. 
Those circumstances sufficiently rebut any presumptions which might 
otherwise have arisen of an intention on his part to abandon and dedicate 
to the use of the public the invention described in his patent. The wells 
made by Green himself at Cortland, and at the fair grounds near Cort- 
lan’, for the use of his soldiers, were his first experiments. In respect to 
these, it was said by Judge Benedict, in Andrews v. Carman, 13 Blatch., 
307, 325: ‘* The first experiment was a success in this, that it proved the 
possibility of obtaining a supply of water by this process; but, of course 
it could not prove that a tube could be driven down to a water-bearing 
stratum in all localities, with the cheapness and despatch necessary to 
render the process one of general utility. It was natural, therefore, to 
suppose, that, before the process could be declared to be satisfactory, other 
experiments, in other and different localities, should be made. He could, 
by law, use his invention for this purpose, and permit it to be used, for two 
years, without forfeiting his right to a patent. Under such circumstances, 
it would be going far to say, that his act of permitting the use of his 
process at the camp in Cortland, where his regiment was then in camp, 
and of providing material wherewith to construct such wells for his 
regiment when it should move into hostile territory, amounted to a 
dedication of his invention to public use, and worked a forfeiture of his 
right to it.” 

Section 7 of the act of March 3, 1839 (5 Stat. at Large, 354), protects 
every one who had purchased or constructed the subject of the invention 
prior to the application for the patent, and adds as follows: ‘‘ And no 
patent shall be held to be invalid by reason of such purchase, sale, or use 
prior to the application for a patent as aforesaid, except on proof of aban- 
donment of such invention to the public, or that such purchase, sale, or 
prior use has been for more than two years prior to such application for a 
patent.” There is no evidence in the record of any use or sale of the in- 
vention by Green before his application for a patent, and no evidence 
from which to conclude that any use of any driven well by others before 
his application was consented to orallowed by him, except in the instances 
mentioned at Cortland, which were merely experimental tests, made by 
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himself. Much less is there any evidence to show that there was any use 
of the invention by others for more than two years prior to his application. 

Upon the question of infringement, the agreed statement of facts shows 
the following : ‘‘ That the defendants have had in use on their farm for 
the past seven or eight years one or more driven wells, which wells were 
put down for the defendants by an ordinary well-driver in the following 
manner: A tube, of which the lower portion was perforated with small 
holes and the lower end provided with a point, was driven into the ground 
until it projected into the water, without removing the earth upwards, as in 
boring. The water then entered the tube through the perforations and 
was pumped up through the tube by an ordinary pump. That the de- 
fendants have never driven wells for themselves, except as above de- 
scribed, or for other purposes ; never have sold or offered for sale driven 
wells, or the materials for driving them, but have simply used their own 
wells for'their personal use on their farms.” 

It is now contended, on the part of the appellant, that the claim of the 
patent is for the process of driving the well, and not for the use of the 
well after it has been driven, and that consequently the appellant is not 
shown to have infringed; but, as has been shown in the case of Eames v. 
Andrews, the patent covers the process of drawing water from the earth 
by means of a well driven in the manner described in the patent. The 
use of a well so constructed is, therefore, a continuing infringement, as 
every time water is drawn from it the patented process is necessarily used, 
As was said by Mr. Justice Blatchford in Andrews v. Cross, 19 Blatch., 
204, 305: ‘ Under this construction the defendant has infringed by using 
the pump in a driven well, constructed in a house hired by him, to obtain 
a supply of water for the use of his family, although he may not have paid 
for driving the well, or have procured it to be driven. Such use of the 
well was a use of the patented process.” 

The decree of the Circuit Court is accordingly affirmed. 
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Mr. Crayton. I hope that the Court will not feel at all 
dismaved by the exceptional size of the book the appellant 
has presented as a brief, but the matter has been before the 
Court so often and before many other courts so frequently that 
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we have deemed it an economy of time to the Court that we 
should put a very careful and thorough digest of the evi- 
dence in the case into our brief, so that we might, to a very 
considerable degree, refrain from consuming mucn time in 
going over the case in extenso in the opening argument. 

This is an appeal from a decision of Judges Shiras, Nelson, 
and Love, in the districts of Iowa and Minnesota. Two 
cases are appealed here, but just before the time arrived 
when the records were to be printed the counsel in the Min- 
nesota case made a stipulation that that case should abide 
the result here; so that that case is not printed and is not 
before the Court formally. 

Mr. Justice Minter. Did Judge Nelson take any part in 
the case? 

Mr. Crayton. Yes; and Judge Nelson filed a dissenting 
opinion. The two cases were heard together before Judges 
Shiras, Love, and Nelson. 

Tue Cuter Justice. Each in his own district? 

Mr. Crayton. They arose in their respective circuits and 
they were consolidated and heard together. In the Cone 
case—that is, the Minnesota case—the same witnesses that 
were examined here were also separately examined there, 
and in addition to them some few others were examined in 
the Minnesota case not examined here, and, by consent of 
counsel, those depositions which were taken in the Cone case 
have been received and printed in this record, so that the 
Court here is practically rehearing all that was submitted in 
both of those cases. 

Mr. Justice Gray. There is one thing I do not quite 
understand. Which case did Judge Nelson sit in? 

Mr. CLayton. Judge Nelson sat in both. The two cases 
were heard before the three judges at the same time. Judge 
Shiras read an opinion defeating the patent upon the ground, 
mainly, of one alleged prior use, known as the Milwaukee 
Well. Judge Love concurred with him and made and ex- 
pressed an additional opinion, in which he construed a sec- 
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tion of the statute of 1839, and held (and that is the only 
law point that will be before your honors in this cause, as 
I take it) that a patent granted under the act of 1839 was 
liable to be declared void if there had been two years’ use of 
the invention prior to the application, irrespective of any 
knowledge or consent on the part of the applicant, and in 
our ussignment of errors we refer to his charge upon that 
point. 

Judge Nelson also filed in the same case a dissenting 
opinion, in which, upon every point involved, he found in 
favor of the patent.. 

Mr. Justice Gray. I understand that these cases were 
heard before two judges. If Judge Nelson, as the senior 
judge, gave an opinion in favor of the patent, why did the 
three decide against it? 

Mr. Crayton. That point has never been called to my 
attention. For convenience of counsel a suggestion was 
made to the different judges of those circuits that one hear- 
ing would serve to dispose of all these cases, and they sat 
together in Des Moines. 

Mr. Jusrice Gray. I understand that, but only two judges 
sit by law in each case, and if the senior judge is in favor 
of the patent I do not see why that opinion is not to pre- 
vail. 

Mr. Justice Miiier. Let me say, Judge Gray, this case 
that is here on the face of it states that the appeal is from 
the southern district of lowa. That is Judge Love’s district. 
There were also cases, as | understand, in Minnesota and in 
the northern district of Lowa. 

Mr. CLayton. Yes. 

Mr. Justice Mitvier. These three judges got together by 
consent. The judge of the southern district of lowa was the 
one to decide the case there. [ do not suppose that anybody 
claims that the judgment derived any additional authority 
or any less authority because two or three judges came to- 
gether to hear the argument. 
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Mr. Justice Gray. The question I asked was whether 
Judge Nelson sat in this case,and I understand that he did, 
and another case was heard at the same time. 

Mr. Crayton. Judge Nelson sat in both. 

Mr. Justice Miniter. What do you mean by his sitting ? 
Do you mean he had authority to decide this case? 

Mr. Crayton. I mean, whether he had any authority or 
not, he did hear it. 

Mr. Justice Mirtier. He heard the argument? 

Mr. Crayton. Yes; and filed an opinion ; that is in the 
record. 

Mr. Justice Gray. But he was not assigned by the cir- 
cuit judge to sit in this case in the absence of the circuit 
judge ? 

Mr. Crayton. That I do not know. 

Mr. Justice Mitier. They sat together, and each judge 
had jurisdiction in his own district. 

Mr. Crayton. Of what district was Judge Shiras judge ? 

Mr. Justice Mitzter. The northern district of Iowa. 

Mr. CLayton. This case was in the southern district of 
Iowa, and Judge Shiras gave the main opinion. 

Mr. Justice Minter. The question is not who read the 
opinion. ‘This must be the judgment of Judge Love in the 
ease and of nobody else. 

Mr. Crayton. Then do I understand that the Court, in 
considering this appeal, will confine itself to the point passed 
upon by Judge Love? | 

Mr. Justice Mitter. The Court will decide this whole 
case; it is all before it; and any argument Judge Love 
made or any arrangement Judge Shiras made or any argu- 
ment Judge Nelson made is good for that much. 

Mr. Justice Gray. Is only one of the cases before us on 
this record ? 

Mr. Clayton. Yes, only one case. 

Mr. Justice Mitter. And that is the case from the south- 
ern district of lowa and from Judge Love’s judgment, and 
his judgment was to dismiss the bill. 
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Mr. CLayton. The other case, the Minnesota case, as I 
have stated, is under a stipulation to abide the result of this, 
and that stipulation is on file in the court here. 

Mr. Justice Mituer. I say this, because in Iowa and all 
these circuits we get together and more judges are allowed 
to sit on the bench than are necessary for the real conduct 
of the court, but they sit there and give their views, and 
nobody supposes that it vitiates the judgment. That is the 
way the judges are got together. 

Mr. Crayton. In our assignment of error we have stated 
the fact that there were opinions filed both by Judge Shiras 
and by Judge Love, and, as the grounds of the decisions 
were different, we assign error under each opinion. I will 
not trouble the Court at length, but I propose as rapidly as 
possible to skim over the salient points of the case without 
going into any synopsis of the prior extended litigation, with 
which this Court is quite familiar. 

We would say, in the beginning, that as to the main ques- 
tions involved in this case we hold that they were settled by 
the two cases which were decided at the last term—the case 
of Eames and the case of Beedle. The main question, that 
has always received the most attention in all the litigation, 
is that touching the matter of reissue, and that was passed 
upon so fully that I need not say a word to this Court upon 
that point. 

And, then, too, it seems immaterial to go into any elabo- 
rate discussion of the nature and character and operation of 
the invention or the date of origin, or anything of that kind. 
It is all put in the brief, and it will be more convenient for 
the Court to look into that. 

My learned adversary, in his brief, made either a mistake 
or a misstatement bearing on this point, and it is but fair to 
say that during the course of our argument we will have 
occasion to point out so many mistakes or misstatements that 
the Court will be under the necessity of looking with some 
care upon the testimony. The statement to which I refer, 
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made by my adversary on the second page of his supplement- 
ary brief, and also at several other points in his other brief, 
is this: 

“In this case at bar there is no testimony like that quoted 
in the Eames case.” 


That is referring to the construction and operation of the 
invention, and that, I take it, is made with the view of per- 
suading the Court to listen to further and extended argu- 
ment,and examination of experiments, so that they may 
re-examine into the whole philosophy of the case. Now, in 
point of fact, the evidence in the Eames case touching the 
practical operation of the invention and its theory and its 
advantages was detailed at great length by our expert, Mr. 
Andrews. That same witness was examined and cross-ex- 
amined at great length in this case by my learned adversary, 
who also called as an expert a Cornell professor, Mr. An- 
thony, and he was examined at great length. Prof. An- 
thony (and I give as reference pages 2137 and 2142, Q. 169 
to 178 and Q. 194) directly coincides with the theory ad- 
ranced by Mr. Andrews, the theory held by the Court in the 
Eames case at the last term, and the theory upheld by Judges 
Blatchford and Benedict. So that, in so far as that state- 
ment in my adversary’s brief is intended to raise those 
issues, we sav it is a failure. 

Much has been said by my adversaries in this and other 
cases about the principle involved in Colonel Green’s inven- 
tion, and there appears to have been much confusion of 
ideas or incapacity to comprehend that principle. 

A sentence or two will suffice to state it clearly. 

In the dug well or in the artesian well the force of gravity 
alone compels the water to flow into the well. 

Inthe Driven Well, in addition to the compelling force of gravity, 
atmospheric pressure aids in compelling the water to flow into the 
well, within which a vacuum is created by the action of the pump. 

Wells to which water is furnished by gravity alone are 
soon exhausted. 
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The combined force of the water’s own gravity and the 
pressure of the atmosphere not only increases the supply, 
but this increased supply with the Driven Well remains 
continuous. (See Record, page 241.) 

This is all we claim as the additional capacity of the Driven 
Well in getting its supply of water from the surrounding 
soil. 

And prior to Green the combined action of gravity and at- 
mospheric pressure were never used to secure this rapid, 
copious, and continuous supply of water directly from the 
earth into a well. 

Expert Andrews gave this explanation with perfect clear- 
ness in this case, and also in thre Eames case. In this case 
defendant’s own expert, Anthony, gives the same explana- 
tion. 


I quote from him : 


C. Q. 169. Does or does not the pressure of the atmosphere 
upon the surface of the water in the earth surrounding a 
Driven Well add to and assist the force of gravity in supply- 
ing water to such a well? 

A. Since I understand by Mr. Andrews that the Driven 
Well is simply the tube in the earth, I answer it does. 

C. Q. 170. How much would be added to the capacity ofa 
Driven Well, the upper openings into which at the lower end 
were three feet under water, if it were driven down in the 
same kind of soil until the upper openings were twenty feet 
below the surface of the water? 

A. It is a question that it is impossible to answer. In 
very many cases nothing would be added to its capacity. 

C. Q. 171. In answer to questions I have asked you con- 
cerning the deepening of open wells, I think you have an- 
swered that the capacity in a given soil and stratum of water 
would be increased as the square root of the depth; is that 
correct as regards an open well ? 

A. The velocity of inflow is in proportion to the square 
root of the head. The capacity of a well depends sometimes 
upon the velocity of inflow, sometimes upon the quantity of 
water present in theearth. If the quantity of water present 
is unlimited, in the case of the Driven Well there would be 
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no advantage in putting it deeper than was necessary to pre- 
vent the upper openings ever being uncovered. 

C. Q. 172. Does or does not the same rule hold good in the 
open well ? 

A. It does not hold good in the open well unless the water 
flows into the open well so freely that no amount of pump- 
ing can ever draw it to the bottom. 

C. Q. 173. Then do you mean to be understood as testify- 
ing that a different principle governs the operation of a 
Driven Well from what governs the operation of a dug 
well? 

A. A different principle governs the flow of water into the 
Driven-Well tube. 

C. Q. Does not the operation of the pump in the open well 
draw the water directly from.the body of the well itself, from 
the free water standing in the well ? 

A. I do not understand what is meant by the body of the 
well itself. The water is drawn from the free water stand- 
ing in the well. 

C. Q. 179. Is not the water pumped from a Driven Well 
drawn directly from the earth surrounding the well ? 

C. Q.194. What have you reference to as the difference of 
pressure possible ? 

A. The pressure to force the water into the open well is, 
on an average, one and one-half feet of water less the friction 
in the sand. ‘The pressure to force the water into the pump 
tube of a Driven Well is two and one-half feet of water 
added to the atmospheric pressure, equal in all to about 
thirty-six feet of water less the friction in the sand. 


So THAT Mr. LAKE MISTAKES THE EVIDENCE when he says 
that there is no testimony in this case like that in the EAMEs 
case concerning the operation or principle of Col. Green’s 
invention. 

Then there isa great deal of testimony in this case touch- 
ing the alleged abandonment of the invention. In response 
to that we assert on our responsibility as counsel, after 
careful examination, that the statement of fact contained in 
the Beedle case, and which was based substantially upon the 
finding of the facts by Judge Benedict, isa fair and just 
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summary of the evidence contained in several hundred pages 
of this record. 

So, then, as to the evidence upon the point of abandon- 
ment, it being identical in substance with the statement of 
facts, that question is fairly eliminated from this case. 

The only defenses in this case fairly and fully before the 
Court which were not in the cases before decided are, first, 
that the defendants say they do not infringe; then they set 
up the Purdy or Milwaukee Well, which was made in Mil- 
waukee, and which—and this is significant—is the only item 
of alleged prior knowledge upon which the court below de- 
feated the patent. 

The court below did refer to the evidence touching the 
so-called Independence Well (which has heretofore been con- 
sidered by Judge Blatchiord and by other judges), but inti- 
mated that even if it were true that this one isolated well 
had been made in Independence five or six months before 
the date of this invention and no other fruit followed, it might 
be held to be within the category of abandoned ecperiments, 
and have no weight upon the case. 

Then the only item of evidence of prior use or of prior 
alleged wells that was referred to by the court below is the 
Purdy or Milwaukee Well, and that I will show in a few 
moments, when I come to it, was simply an old-fashioned 
artesian well, four inches in diameter, with a lead pipe 
going down into the water anda pump lifting it up, exactly 
as is done in the ordinary dug well. 

Then, too, there are before the Court what is called the 
Warsaw Well, one called the Tallman Well, and the so-ealled 
Naperville Well, and one or two alleged prior publications. 

It may be said generally that the Independence Well was 
testified about in the cross-case before Judge Blatchford by 
all the material witnesses in this case, and that the material 
parts of that same evidence were also in the French case, 
before Judge Nixon. 
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Tuer Cuter Justice. Are these cases cited here? Was the 
same testimony in the Eames case ? 

Mr. Crayton. It was not in the proofs then, but was in 
the answer; now they have got it in the proofs. 

Tue Cuter Justice. So that the Milwaukee Well and the 
Independence Well are new to this case ? 

Mr. Ctayton. They are ‘new to this case; and also the 
Warsaw Well and the Preble Well. The answer in general 
terms denies the infringement, as I have already stated. I 
now hand to the Court copies of the Hovey patents of 1872, 
for defendant's answer and proofs admit the construction by 
him of many wells according to the Hovey patent. 

Tae Cuier Justice. Is the patent in the record ? 

Mr. Ctayton. It is introduced into the evidence in the 
record. It was unintentionally omitted in printing, and 
I present now, by consent, the Hovey patent of 1872, entitled 
and described as “IMPROVEMENT IN THE FORMATION OF 
DriveEN WELLs.” 

THe Cuter Justice. To be taken as if printed in the 
record ? 

Mr. CLayton. Yes. 

Mr. Lake. They are printed in our brief, but left out ot 
the record. 

Mr. Crayton. The answer concedes that the defendant, 
George Hovey, put down a number of wells constructed 
according to the Hovey patent. 

Tue Cuter Justice. This is the patent under which the 
defendant claims the right to drive wells. 

Mr. Crayton. Precisely. Before I refer to that perhaps 
it may be proper to state that, although many of the wit- 
nesses here examined were not examined in the Eames case 
and the Beedle case, yet they were all set up in those an- 
swers, and if the learned counsel who tried those causes had 
deemed their testimony of any value—the four hundred and 
eighty witnesses in one and the two hundred and twenty- 
two in the other—they would have examined them. They 
did not examine a single one. 


1] 


So, with full knowledge of their evidence and in view of 
the fact that they had been examined over and over again, 
with great and commendable’ frankness to the court they 
omitted the labor of examining them all—and in a great 
majority of these cases where counsel have tracked and re- 
tracked the evidence over again—they would not import the 
same evidence into other cases and put us to additional 
trouble. 

They had in mind also, your honors, the fact that the 
answer set up, not alone these three or four wells on which 
some proof is taken, but they claim that they are scattered in 
many portions of the country, and you would think Driven 
Wells were as thick as leaves in Valombrosa if you were to 
look at the answer only, but when vou look at the testimony 
you find that the opinion of the court below rests upon the 
Purdy Well only, which was not a Driven Well. 

| defy any man to tell what kind of well the Preble Well 
was, or whether it was a well of any sort. The Independ- 
ence Well—there was undoubtedly a well there, but the 
witnesses misplaced it by a matter of five years, and so 
also as to the Warsaw Well. |The main fact on which they 
relied to prove that the Warsaw Well was made in 1859 
consisted in a statement that they remembered that a com- 
mon planing mill was burned on the 6th day of October, 
1859, and that this well was used to supply water to extin- 
guish the fire. We prove incontestably and the defendants 
conceded that six years after that, on the very same day of 
the same month, to wit, the 6th day of October, 1865, that 
same mill, having been rebuilt, was again destroyed, and 
that was the time at which the well was used, if at all. 

[I have quoted in my brief (but I will not trouble the 
Court with it at the present time) the testimony of the de- 
fendant touching what he did in regard to making wells. 
The substance of it, to put it in the shortest form, is that he 
put down a great many wells according to the process and 
invention for which his brother obtained a patent in 1872. 
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The difference between what this man does and what Green 
does is this: Green sometimes in very hard soil drives down 
his rod in the first instance, removes it, and then drives 
down his tube. Ordinarily he simply drives his tube. 
Under the Hovey patent, Hovey drives two tubes. He 
drives his first tube, which is built a little stiffer and stronger 
perhaps than the other, until he has got it down to the 
proper depth; then, after pumping out the finer particles of 
sand, he withdraws his first tube and drives down another 
tube in its place, perforated in precisely the same way, but 
covered with a strainer. In other words, he drives two 
tubes, the first with coarse openings and the other with a 
fine mesh strainer. 

All over the face of the patent is printed ‘ improvements 
in the formation of Drive Wells.” It is needless for me to 
devote a word to discussing the use of that thing as being or 
not being an jnfringement of the Driven-Weill patent, with 
which the Court is now so familiar. 

I have endeavored to generalize and briefly summarize 
the general scope and effect of the testimony on the different 
branches, and as to much of that I will give the Court the 
substance orally, and after each generalizing of the substance 
of the evidence my colleague and myself have printed in 
our brief a very careful digest, with references to page and 
question, which contains all essential features of the evi- 
dence, for the convenience of the Court. 

I come now to consider the question of the alleged prior 
wells. In the very extended litigation which we have been 
compelled to conduct on this subject we have come upon 
what we may call two classes of alleged prior wells. 

‘The First crass is an alleged construction that never was 
a Driven Well. 

The sEecOND CLAss are wells that were undoubtedly con- 
structed according to the principle and operated as the 
Driven Well, but were misplaced as to time. 

Those are the two great general classes that we have come 


across in the twenty years’ litigation in this case in its varied 
forms. 

Occasionally we have come across a THIRD CLASs—nonde- 
script is, perhaps, a better word for it—such as the Tallman 
Well, and it would require the astuteness of a Philadelphia 
lawyer to determine what those things were—neither fish, 
flesh, nor fowl, nor good red herring. The descriptions are 
so uncertain and vague, the recollections of it so uncertain, 
there are so many advantages and disadvantages, then. 
as to the tools used, and how they were used, and when they 
were used, and what they did, or whether thev ever did 
anything, that it is impossible to tell what those things 
were exactly. 

There is another feature that is common to nearly all 
these cases of alleged prior weils. In the first place, a man 
who, it is said, has made them, is able at his first effort to 
make a well with all the improved modern appliances. In- 
deed, the idea of making a well in its most complete form 
springs, Minerva-like, mature and perfect at birth. 

Second, and it is a very important and telling feature in 
passing upon the weight of evidence of this character, these 
wells being misplaced as to time, no crop of other wells ever 
follows. So extensively has this thing been used that where 
in any community one Driven Well has been put its cheap- 
ness of construction, the purity in quality and the quantity 
of the water that is gotten by it, together with its twelve or 
fifteen other advantages that might be enumerated, are so 
great that it commends itself to the Judgment of all the 
neighbors who see it, and swiftly the whole community be- 
comes filled up with them—so that I have reached that con- 
dition of mind that when a man in whom I put the most 
trust as a careful observer, as an accurate stater of facts, and 
as a truthful man, will come to me and say he saw a Driven 
Well made in 1860 I cannot believe him. 

The truth is positive that there can have been nothing 
more than a casual experiment or two, that by accident may 
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happen here or there; but they did net come into anything 
like use until after 1861, and then the country became so 
filled up with them that the burden upon my learned ad- 
versary to satisfy the Court of a prior use and knowledge is 
as tremendous a burden as ever counsel struggled under. 
Of course, the Court will bear in mind that the burden of 
proof lies upon the defendant, and we contend, as matter 
of law, that it is not a mere preponderance of testimony that 
is sufficient to overcome the prima facie validity of a patent 
which is granted under a solemn contract, but it must be 
proof of a character that reaches to the degree that the Court 
will say there remains no reasonable doubt. 

It must amount to a conviction. 

All that we have to do, therefore, is to raise a reasonable 
doubt. of the certainty of the defendant’s case. 

If we can go beyond*the raising of a reasonable doubt and 
distinctly show a direct and positive contradiction, then, of 
course, the defendant fails. 

Mr. Justice Mitter. Why do you say that it is sufficient 
for you by your testimony to raise a reasonable doubt? 

Mr. Crayton. Because where there is a reasonable doubt 
it should always be resolved in favor of the side whose title 
is prima facie valid. 

Mr. Justice Mitier. That principle is applicable to crimi- 
nal cases. It may require more evidence to overcome a 
prima facie case, it is true. 

Mr. Crayton. That is the extent to which I go. 

Tue Cuter Justice. I suppose you claim to havea patent, 
and the defense must prove that you are not entitled to it? 

Mr. Craytrox. The patent holds until its invalidity is 
cléarly proved. The Milwaukee Well we come now to con- 
sider, concerning which the only witness who has testified is 
the witness Purdy in a very brief deposition. 

Mr. Justice Mitver. Is the allegation that this discovery 
or invention was in public use before the application of the 
plaintiff for his patent ? 
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Mr. Crayton. That is what the other side are trying to 
prove. 

Mr. Justice Minter. And you deny it? 

Mr. Crayton. We deny it, and [am now about to com- 
ment on the well upon which the opinion of the court below 
mainly rests. The court say that Purdy in 1849 and 1850 
was in the business of making wells in Milwaukee. 

Mr. Justice Mitter. Is that Judge Love’s opinion? 

Mr. CLayton. No; Judge Shiras’. Judge Love concurs 
in what Judge Shiras previously said, and then goes off on 
a point of law on which he giyes his own opinion. I quote 
that language of the court, and it seems to me that the state- 
ment by the court takes the case out of the category of our 
invention : | 


. & 

“ He used iron rodsabout twoinches in diameter and made 
“so that they could becoupled together. The first rod wasabout 
“sixteen feet long, the lower end being in shape of a drill. 
“This rod was worked up and down by a rope running over a 
“gin pole, the rod being raised up and down, and in that way 
“the earth was displaced by the rod as it went down. Tubing 
“of about four inches in diameter was driven down as the 
“rope progressed. Thistube formed the lining of the well. No 
“earth was removed upward, except in case of striking quick- 
“sand, when a long sheet-iron bucket, with a valve in the 
“bottom, was used to bring up the quicksand. When the 
“tube had been forced down into the water, if the water did 
“come to the surface a pump was used, the tube to which 
“the pump was attached being placed inside the tube, first 
“forced down, the latter forming the lining of the well.” 


In other words, there was a four-inch hole made by a 
drill with a chiseled edge, a sand bucket being used to take 
out the comminuted ear’h; a lining of metal four inches in 
diameter was inserted into that hole, the water occasionally 
overflowing the top, and where it did not flow over a tube 
with a pump was attached, put down into the water, and lifted 
it up, as was done in any of the old-fashioned artesian or 
open wells. And then, too, this man Purdy himself testi- 
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fies that the wells which he made in Milwaukee are not the 
same kind of wells as the Driven Well, and that he knew what 
the Driven Well was, and had been in the habit of mak- 
ing it. 

In what respect do they differ? 

He says the pump in the Milwaukee Well was not at- 
tached to the tubing of the well; the pump by which the 
water was lifted from the well was not attached to the tube 
that constituted the lining of the well, but to a smaller tube 
that was inserted in the larger tube. The deposition of Mr. 
Purdy is in a brief compass, and we regarded it as so entirely 
foreign to our invention that we made no answering proof 
on that subject at all. Commenting upon the well, the 
senior judge of that court, Mr. Judge Nelson, said that he 
differed from Judges Love and Shiras, “ because the Mil- 
waukee wells testified by Purdy were artesian wells and 
Green’s process was not used. The tubing described made 
a reservoir, and a lead pipe attached to a pump was dropped 
into it and the water drawn through the lead pipe.” 

With that statement of facts it is very hard for me to 
understand how it was that his honor Judge Shiras should 
conceive that a well of that kind of construction and opera- 
tion was an anticipation of the Driven Well unless he en- 
tirely ignored the essential principles on which the value of 
the Driven Well and the validity of Green’s patent had been 
adjudicated to rest by this Court. 

Perhaps the largest part of the evidence in this case is the 
record of the so-called Independence Well. This well be- 
longs to the Second class of which I have spoken. It was 
undoubtedly a Driven Well, but it was misplaced as to date. 
There are certain difficulties always attending this class of 
cases, and when we can point out to the Court any general 
principle or indicia whereby it may weigh testimony on the 
general principles of evidence rather than upon a mere 
statement or assertion then we can aid the Court in properly 
weighing it. 
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None of the witnesses, as a rule, who attempted to place 
this well ean tell who constructed it, nor where the con- 
structor came from, nor, if they knew, where he was. 

Second, and this is an interesting fact touching the In- 
dependence and other Wells, they nearly always happen to 
have been constructed by somebody who was operating 
under a patent right (who was trying to sell a patent he 
already had) and in some place was exhibiting them; they 
occasioned great public notoriety and were talked about. 

Now, the Suggett patent of 1864 is the first patent ever 
granted relating to the subject-matter of the Driven Well, so, 
when the witnesses say, as they do in regard to the Independ- 
ence Well, that the men who made the first well were operat- 
ing under a patent, the conclusion becomes inevitable that if 
they were operating under a patent for the Driven Well it 
could not have been in 1861, as claimed, because there was 
no patent granted until 1864 on a Driven Well. 

Tuer Cuter Justice. I have forgotten the date of the Green 
invention. 

Mr. Crayton. The fall of 1861, and the patent was in 
1868. There was a long, tedious interference going on for 
a series of years. The first application was made in March, 
1866. 

Mr. Kerasspey. The first application was in January, 
1866. The papers were lost in the Patent Office, and the 
application was renewed in March, 1866. 

Mr. Crayton. A vast number of witnesses have been ex- 
amined pro and con concerning the Independence Well, but 
there is a great difference between the defendant’s wituesses 
as to the date. It is claimed by defendant to have been 
constructed at different dates, varying from the spring of 
1860 to April, 1861, June, 1861 and 1862, while one of his 
witnesses, Allen, says it might have been in 1865. 

This is a consensus of their own witnesses varying on tnat 
point, and they do not agree as to the time in which it was 
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made, and to have done then any guod it must have been 
prior to the early fall of 156i. 

All of the principal witnesses touching this Independence 
Well were in the very voluminous cross-case before Justice 
Blatchford. My adversary here was of counsel in that case, 
and from the great mass of depositions bearing upon that 
point he selected the eight best and strongest, and they were 
stipulated into the case before Judge Blatchford. In addi- 
tion to these, eight others of the same witnesses were exam- 
ined in that case. Judge Blatchford’s analysis of their testi- 
mony we regard as of great persuasive weight in the case at 
bar. 

Judge Nelson, in this case, commenting upon the Inde- 
pendence Well, differed with the other judges, “5 because,” he 
says, “ prior use should be clearly established, and mere pre- 
“ ponderance of evidence is not sufficient and satisfactory ; 
“to doubt upon this point is to resolve it in the negative. 
“The proof of prior use at Independence, lowa, leaves room 
“for fair and reasonable doubt when weighed with care and 
“ scrutiny.” | 

One of the principal witnesses called by the defendant to 
prove the Independence Well was Sherwood, who said it was 
in the spring of 1861, the latter part of April or fore part of 
May, on the west side of the river. He cannot state how 
long it remained there, but his recollection is till the fall; 
and he fixes this date from the immaterial and non-related 
fact that he was then keeping White’s Hotel with a man 
named Kimball, and never was in business with Kimball 
before or since, but he did not see the well constructed. 

The Court will be interested in seeing, in gome instances, 
by what curious circumstances or forced associations of ideas 
the counsel on the other side has attempted to fix dates. 
For instance, one of his important witnesses was twenty-eight 
years of age when she was examined, and she testifies that 
when she was eight years old her father called her, “ Lib, 
come here and bring me a glass of milk,” and she brought 
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her father a glass of milk, and she detailed what conversa- 
tion she had, and she remembers that on that occa- 
sion, when her father asked her to bring him a glass of milk 
when she was eight years old (twenty years before she gave 
the testimony), she had seen a pump set on what appeared 
to be a tube coming out of the ground. Look at the evi- 
dence of the learned counsel himself. He, too, says that on 
one occasion he saw, in 1861, a pump on an iron tube ex- 
tending out of the ground, and that he knows he saw that 
kind of a pump at that time, because he produced his mar- 
riage certificate of that year. What possible relation is there 
between a man’s marriage and the first time he has ever 
seen a Driven Well? ‘They are totally non-related ; there is 
no weight or fact of relation one to the other. 

This man Sherwood, to whom I referred a moment ago, 
says he did not see the well constructed. If your honors 
please, it is manifestly impossible for any man who sees a 
pump—suppose there is a pump here—to tell, even if he 
does see a tube, how that well was made and what its con- 
struction was. on constat that iron pipe may run to an 
ordinary cistern or a barrel or into a tub of cider or what 
not? 

A man, in order to be able to tell whether or not a certain 
well was constructed according to the process and utilizing 
the invention here, must have seen the thing actually con- 
structed and be able to detail how it was constructed. No 
number of witnesses merely seeing an iron pump on a tube 
are warranted in saying that that well was constructed ac- 
cording to this invention. He says that he could not state 
at what time the stranger who came with these tools came 
to the hotel nor how long he remained nor his name nor 
whither he went; that the well was a great curiosity and 
created great excitement, and that there were lots of Driven 
Wells there a few years afterwards; and much to the same 
effect is the witness Marinus. He did not see the tube be- 
fore it was driven, and, if that were so, he could not have 
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seen it in the act of driving nor have personally known how 
the well was made. He, too, says it was made by a travel- 
ing man. 

Many of the witnesses touching this Independence well, 
introduced to prove that it was in 1861, and others to prove 
that it was in 1866, agree upon two or three vital points. They 
all agree that the well was made by strangers; they all agree 
at what hotel they stopped; they all agree as to the particu- 
lar corner of a particular plot of land upon which the well 
was constructed, and they all agree that the tools used for 
the purpose of making it were keptin a big box in the cellar 
of that hotel. 

It seems very strange, incredible, indeed, thattwo strangers 
should have come in 1861 with a box of tools and kept them 
in the same part of the cellar of the same hotel, both strangers 
in both instances, one of them named “Charlie,” and both of 
them made a well upon the very same corner of the 
very same plot. These facts cannot be disputed, nor does 
my adversary deny that there was a well subsequently 
made there, as I say, about five years afterward. I have 
sent up (under the same circumstances under which I sent 
up to the court the Hovey patent) a plot of Independence. 
If the Court will look at the central plot (nearly central), 
marked No. 3 on the diagram 

Tae Cater Justice. The diagram used in this case ? 

Mr. Crayton. Yes. It is in the evidence. It should have 
been printed in the record. It was an oversight that it was 
not. Counsel got together and eliminated as much as they 
could of the portions not essential, and in the labor of pre- 
paring it one or two papers were omitted. I simply show 
that to give the Court a general idea of the location. We 
established by a great number of witnesses (and the defend- 
ant’s witnesses, most of them, admit it) that on this block, 
nearly opposite where this Driven Well was made, there 
was, When it was made, a Blacksmith Shop. We produced 
the blacksmith, produced the blacksmith’s deed, and estab- 
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lished conclusively that there was no Blacksmith Shop at 
that place until the later date instead of the earlier. 

THe Cuter Justice. Until 1866? 

Mr. Crayton. Yes; until 1866. 

Now, skipping over one or two of these witnesses, Tyson, 
who had been a witness for the defendant, gave the date as 
1860 or 1861: “Cannot tell how long it remained there ; 
“says two or three months, more or less; does not know 
“who put the well down; thinks they represented them- 
“ selves as coming from New York; there were two of them— 
strangers; they were not there over a week or ten days ; 
the only person that he can say positively was present was 
“aman named John Fargo, who lives close to Buffalo, New 
“York.” (Record, p. 282, Q. 5-10.) 

This is a vital fact, because Fargo positively fixes the date 
as being in 1866, and he says that well in 1566 was the first 
Driven Well he ever saw, and he was present when it was 
made. 

it was through cross-examination that we were enabled to 
find the persons alleged to have been present. _ 

In passing let me refer to an instance in which on one 
occasion, in regard to a certain well, a man fixed a date that 
we knew was too early. We hunted up the well, excavated 
it, exposed the pump that was in the well, when it was 
made, and found cast on the pump a date eight years later 
than the witness had fixed. 

To go back a period of twenty or twenty-five years, with 
an unsophisticated man, and especially when a man is under 
the adverse influence of interested motives, and pretend to 
establish the precise date of a course of operations or a series 
of processes is a thing that human memory cannot often do. 

The same witness, Tyson, says: “The well was put down 
as an advertisement, and the parties who made it offered to 
make other wells of the same kind; that he does not know 
where the parties went to, and never heard of them after- 
ward; he helped to put down this well, but did it for the 
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novelty of the thing; could not tell when he next heard of 
a well of this kind, but thinks it was in 1864 or 1865; says 
the Driven Well did not come into general use in Independ- 
ence directly after this first one was put down, but three or 
four years afterwards or perhaps longer.” 

McEwen “thinks the well stood there pretty much through 
“the summer of 1861; excited curiosity; says it was put 
“down in the spring of 1861; don’t remember who put it 
“down, but one of the operators was named ‘ Charlie.’ 

“They were Eastern men, stopping at the White House ; 
“T don’t remember the name of the firm. Those were 
“strangers who put those things down, and one was named 
“*Charlie, and they were Eastern men.” 

We discovered that the man who really did the work was 
aman named Charlie Brown, and Charlie Brown was ex- 
amined in this case and upset all the evidence about any 
well in 1861. 

The witness McEwen also says that this well was an ex- 
perimental well. 

There were published at that time in Independence sev- 
eral newspapers—the Conservative, Bulietin, and the Guard- 
ian. 

Now, this is a fact of persuasive evidence. 

Mr. Lake was himself examined in the case in behalf of 
the complainants. He was asked if he had been able to find 
any copies of a newspxper published in the year 1861 de- 
scriptive of this curiosity that was there in town. Mr. Lake 
testified that there had been a good many numbers which 
he had sought, but which he had been unable to find, but 
in none of those that he did find was there any description 
in 1861 relating to that well. 

Now we prove—lI read briefly from two or three news- 
papers of the date of 1866— 

Mr. Justice Mitier. Did you call Charles Brown? 

Mr. Ciayton. We called Charles Brown to prove that he 
put down a well therein 1866. We hunted him up and 


found him for that purpose, and he made the well in 1866. 
At page 326 of the first volume of the record we produce 
a number of extracts from Independence papers of different 
dates in 1866, in which they very gushingly described the 
wonderful Driven Well introduced there and speak of the 
people going to see it and how valuable and good it was. 

One of them said: 

“Why, for aught we can see, poor pilgrims can now carry 
“a well on their camel’s back and suck out cool fresh water 
“anywhere from under the burning sands of Sabara’s desert.” 

So says one of the enterprising reporters. If in the live 
and active town of Independence in 1861 there had been 
a Driven Well that was seen by hundreds of people, talked 
of as a great curiosity, as a valuable invention, as a boon to 
man, it is incredible that the active and enterprising gentle- 
men who edited, controlled, and reported for the newspapers 
of that date should not have had a full account of it. 

To my mind, the thing could not have been there at that 
time and have escaped the more than Argus-eyed reporters. 

The complainants admit and clearly prove that there was 
a Driven Well made at some time on or near the identical 
spot, the northwest corner of that particular block, and we 
claim that the evidence shows that the well was not made 
there at the particular date claimed by defendants, but five 
years later. There are many concurring circumstances 
that point to the latter as the true solution—that is, the mis- 
take of five vears—rather than tocharge any of these witnesses 
with a wilful misstatement of fact. How easy it is to 
make such a mistake we all know. When we can re- 
solve conflicting testimony by pointing out a manifest mis- 
take without any imputation is it not our duty to do it? 
One of the witnesses gives as his reason that he left Inde- 
pendence that fall and did not return for four years, but he 
nowhere states whether he recollected that the transaction 
occurred before he went away. Another bases his recollec- 
tion on the fact that he and other friends left his wife and 
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his house on a short visit and went out to examine the 
well. For aught that appears, that incident might have 
just as well occurred five years before or five years after, and 
when we take into account that the evidence shows that 
there is a strong feeling, almost amounting to a form of in- 
sanity, in some parts of the West, against the Driven-Well 
patent, and as an instance of insanity [ can refer to the act 
of the Legislature of Minnesota, which actually (incredible 
as it may seem) appropriated $7,500 to pay the expense of 
fighting this Driven-Well patent. Where such an act as 
that can take place—where a community will warrant such 
an act as that—it is reasonable to suppose that there is a 
strain of conscience and a bias of recollection with a view to 
upset the patent against which that form of insanity pre- 
vails. When viewed in the light of the fact that the first 
patent taken out was in 1864, that the defendants established 
that this pretended well of 1861 was patented, that a stranger 
was advertising and exhibiting it, carrying along tubes and 
other appliances for making wells, trying to sell something 
with territorial rights, the improbability ripens into a cer- 
tainty. | 

When we consider that all these witnesses concur in stat- 
ing that this well was a curiosity; that it created great ex- 
citement; that crowds of persons witnessed it; that it was 
a desirable thing for all the Western States, and that not- 
withstanding all this not a vestige of it remains—no trace of 
its origin, not even the name of the wonderful inventor 
(even the pipe vanished and left no trace)—we are irresistibly 
compelled to the conclusion that it could not have been 
there at that time. Then, too, if early in 1861 any one had 
honestly and genuinely created a Driven Well, an inven- 
tion which has been talked of and litigated about, and in 
regard to which fabulous stories of its great value have been 
the talk as much as about anything that ever was invented, 
if there had been two men that had invented that, we 
should have heard of them in the attitude of claimants 
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coming forward at some time to contest Green’s right to the 
patent and claiming the honor of the invention, and that a 
patent should be granted to them. We cannot see them ; 
we cannot find them; no man who made the Driven Wellin 
1861 has been discovered. 
The one of two conclusions to which we must come upon 
this well would seem to be—and the appellants are safe under 
either horn of the dilemma— 


First. That the well as an experiment, no fruit following 
from it and being abandoned, cannot avail the defendants 
anything here, because it would be clearly in the category 
of ABANDONED EXPERIMENTS that cannot militate against 
the rights of a subsequent bona fide inventor; and, 


Second. That it was not made in 186], but really in 1866, 


This brings me to the consideration of what is called the 
Warsaw Well. In this case there were but four witnesses 
examined on the part of the defendant concerning the War- 
saw Well. In the equally elaborate case that was tried be- 
fore Mr. Judge Nixon the defendants examined these same 
four, and four others in addition, and Judge Nixon made a 
very careful analysis of the evidence. 

Mr. Justice Mitter. Where is this Warsaw ? 

Mr. Crayton. In the northwestern part of the State of 
New York, in Wyoming county. Without giving it in de- 
tail to the Court, one of the vital points of the testimony is 
of their principal witness, on whom they mainly depend, 
who claimed to have had a Driven Well constructed in 1859, 
He concedes that some years after that—in 1867, he thinks— 
he engaged another man, named West, who was acting under 
a patent, to put a well down for him in the same place, and 
West being called, testifies that this man Buxton (who swears 
that he himself drove a Driven Well there) asked him, 
West, six years after (he being a professional well-driver, 
acting under a patent), “ Mr. West, do you think you could 
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make a Driven Well at this point?” showing in his mind a 
doubt of the feasibility of it, either from the soil or nature 
or character of the place, whether it could be done, and 
West said it could, and West did make a well there for 
him, and Buxton paid him for it. The main point on 
which my adversary relies for fixing the date of the War- 
saw Well in 1859 related to the fire at the planing mill, 
which was burned up on October 6th, and the other side 
concede—they do not deny it—that the same buiiding being 
rebuilt was again destroyed by fire six years after on the 
same day of the same month, and West made this well 
shortly before or about the time of the second fire. 

In the brief is my analysis of that testimony and also the 
reasoning of Judge Nixon upon the same evidence, plus 
some other witnesses, “ Does the rebuttal evidence of the 
complainant, in regard to the Warsaw Well, suggest a 
reasonable doubt of its truth?” He has summoned a num- 
ber of witnesses, but it is sufficient for the purposes of this 
case to refer to the salient points of the testimony of a few 
of the more important. In the first place these witnesses 
were all old residents of Warsaw, and they agree in the 
statement that the first Driven Well they ever heard of in 
that town was put down in the street in front of the barn of 
the Brick Hotel property in the summer or fall of 1865, and 
that it attracted much attention at the time; was discussed 
by the citizens generally as a new invention. In view of 
the number of witnesses who now testify to their knowl- 
edge that Buxton invented and sunk another Driven Well 
of the same construction as early as the year 1858 or 1859 
it seems rather singular that no one then remembered or 
adverted to the fact of its previous existence and use in the 
town. 

And he refers to the names of the witnesses, the same as 
are before your honors, as follows: 

’ In the next place Elihu R. Benson, Charles P. Williams, 
and Clavin W. Bisby were in the employ of the Buxtons in 
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their manufacturing establishment for a number of years, 
including the years 1858 and 1859. They were on the 
premises daily and gave intelligent accounts of the sources 
whence they procured water for carrying on the work of 
manufacturing. They severally testify that no Driven Well 
existed there to their knowledge, and they do not understand 
how it could have been there without coming under. their 
observation. 

The testimony of John West (to whom I referred a mo- 
ment ago) renders it still more incredible that a Driven 
Well existed in Warsaw in the year 1859. He states that he 
has lived in Warsaw for twenty-eight years past and he has 
never heard of a Driven Well there until the summer of 
1865; then two or three men came over from Bath or Penn 
Yan and put down one on the Brick Hotel property ; that it 
excited great attention as a novelty, one hundred men or 
more being present; that he obtained the right to drive these 
wells in Warsaw shortly afterwards, and put down in town 
from seventy-five to one hundred wells; that Mr. Buxton 
employed him to sink three in different places on his prop- 
erty, one of which was in his Blacksmith Shop; that he paid 
him the usual royalty for the patent right, and that all this 
occurred in the early part of the year 1867. The circum- 
stances attending the sinking of the well in the Blacksmith 
Shop are so inconsistent with any theory that Buxton had 
previously invented and used, a few feet distant for several 
years, a Driven Well that I quote his (West's) statement of 
what took place. The witness said: He (Buxton) took me 
into the shop and showed me where he wanted the well; 
asked me if J thought I could make a Drive Well there; told 
him I thought I could; said he had a good well—dug well— 
just outside of the shop; plenty of water, but it got dirty, 
and thought if he had a Drive Well inside would be better 
for his boys. Such evidence greatly impairs the force and 
value of the testimony offered to prove the prior invention 
and use of the Driven Well. Green’s invention was in the 
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year 1861. Buxton says that a few years elapsed—how 
many he could not say—between the time of his sinking the 
first Driven Well and the date when West put down the 
second, and he is unable to indicate the year when the latter 
took place. Nor does he attempt to explain why he paid 
another a royalty for the privilege of using his own inven- 
tion. A memory so defective as to allow the possessor to for- 
get in a few years that he had made one of the most REMARK- 
ABLE INVENTIONS OF THE CENTURY cannot be depended on for 
accuracy in the statement of transactions which took place 
twenty years previously. 

But, even if the Court should differ with this reasoning of 
Judge Nixon and hold that Buxton did make a Driven 
Well in 1859, it cannot escape from hoiding such well to be 
a mere isolated and ABANDONED EXPERIMENT, of no avail 
against Green’s patent. 

That brings us to consider the so-called Preble Well, said 
to have been made by a man named Tallman, who, as is 
usual in most of these cases, is dead at the time we want to 
find out anything about the real construction and operation 
of it. If this well ever did exist it belongs to what I call 
the third class. It is described by different witnesses in dif- 
ferent manners so vague and so uncertain that it is impos- 
sible to determine what kind of a well it was or how it was 
made. Of course, if it be vague as to construction and un- 
certain as to its operation, that totally wipes it out of com- 
petition as of any value, and if it be vague as to its time it 
cannot do us any harm. This well was referred to by a 
good many witnesses, including most of those who testified 
in-the elaborate case against Cross, which was before Mr. 
Justice Blatchford. I have tried to find out how the thing 
was made, and I confess to the Court that I have not any 
idea accurately to-day of what kind of a work it was. 
There was some kind of a well. There was an old-fash- 
ioned dug well; that is conceded; and there was a big timber 
running down the middle of it, and there was some kind of 
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a piece of pipe attached to that, and they produced a little 
piece of pipe here which one of the witnesses says was the 
pipe that was there; but there is nothing to show but that 
that piece of pipe might just as well have been used tied on 
to the timber to go down to a certain depth at the bottom 
of the well to draw water from the old-fashioned dug well 
in which it was placed. There is some amusing testimony 
concerning that old piece of gas pipe. ‘Tallman, the brother 
of the man who is said to have made it, is the witness who had 
the custody of that piece of pipe. He says he was not present 
when the well was made nor there when it was put down. 
He was there within a few days or a month after the time it 
was putdown. Hesays thata pipe was inserted in the ground 
at the bottom of the well, which was twelve or fourteen feet 
deep,and stoned up; that there was a pump attached to the 
upper end of the pipe, and that there was a windmill con- 
nected with the pump. It appears that that was the first 
windmill erected there, and that it excited a great deal of 
curiosity. ‘The witness professes to produce the actual pipe 
which had been used in the well, and examination of the 
testimony of the witness shows that he is utterly unable to 
know that the pipe produced was ever iu the well. He said 
that the pipe was originally five feet long. The pipe pro- 
duced is only twenty inches long. He nowhere pretends to 
say that he snows when or by whom the pipe was taken out of 
the well, or that it was even taken out at all: does not even 
know what has become of the windmill; has not visited the 
well since the windmill was blown down and discontinued. 
All he knows about the pipe that he says was the original 
pipe used in the well is “that his brother brought a large 
quantity of old iron—perhaps a couple of thousand pounds— 
and dumped it down near the barn and it laid there; that 
there were two wagon-loads; did not think it worth taking 
away ;” and yet twenty years after he produces this piece of 
pipe tweuty inches long and says he is advised and believes 
it is worth $100,000. That is an item of evidence to destroy 
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our outrageous monopoly of the Driven-Weil patent, and he 
would not, for a long time, permit the thing even to be 
offered in evidence. He valued it at $100,000, and yet he 
did not know where it came from with any certainty. Three 
pieces of it had been cut off for various purposes—he could 
not tell where or when—but he got that little residue that he 
ralued so highly. This leading witness admits that he told 
one Blanchard that that thing was worth $100,000 as an item 
of evidence against the Driven-Well patent. It is incredible. 
A well which he states was a curiosity in 1859, and the con- 
struction of which he pretends to have understood, which 
became to his knowledge a subject of discussion as far back 
as 1865 as to who was the first inventor, Green or Suggett, 
notorious in the newspapers, and yet he had this piece of pipe 
in his possession which he now regards as worth $100,000 
and yet took so little care of it; cut off portions of it; used 
it for purposes which he does not remember. His statement 
is certainly unworthy of credence, though immaterial as to 
whether or not this particular piece of pipe was used with a 
pump on it to draw water from the bottom of a dug well 
fourteen feet deep, but it tends to give its proper character 
and tone to the quality of the evidence that is introduced 
against us. 

Commenting upon that evidence in the Cross case (all the 
material witnesses here being examined there), Judge Blatch- 
ford said, in his analysis of that testimony: “ The evidence 
“as to the Preble Well fails to establish its existence as a 
“ Driven Well, or one in which the process of Green was de- 
“veloped. Thealleged inventorof it—William E. Tallman— 
“is dead. His brother, Moses T. Tallman, did not see it 
“constructed. All the facts testified to about it, and the 
“ remains presented—the punctured piece of pipe, the copper 
“strainer, and the section of iron stovepipe open at both 
“ends—are at least as consistent with an apparatus for filter- 
“ing the water in the dug well in question while pumping 
“it up as with the Driven Well. With the copper strainer 
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“on the punctured lower end of the pipe, where it probably 
‘was, if the pipe was in the well at all, there could have 
“been no Driven Well in the sense of Green’s well.” Iwill 
not read all of it. All the evidence of Moses 'T. Tallman goes 
to show that the well was not a Driven Well, and there was 
not in it any such process embodied as that of Green. The 
testimony of Abram Van VDenburgh is not entitled to any 
more weight. On the other side the evidence is overwhelm- 
ing that there was and could have been no Driven Well at 
the time and place in question; and here, following that 


reasoning of Judge Blatchford, we have printed in our brief 


a very careful analysis (with reference to the well in ques- 
tion) of whatever the Court may care to see on that point. 

I now come to the so-called well at Naperville. Naper- 
ville is a little town in Illinois. There was but one witness 
in that case, and his testimony was examined and passed 
upon in the case of Andrews vs.Carman. ‘That witness said 
that he had made a rod for driving down into the earth ; 
that he had heard that these rods were used in flowing wells, 
but that he does net know where they were used. Hesimply 
took a rod, or at least made one, for the purpose of being 
used to make a hole in the ground, and lhe heard that in 
some places they put that rod down and took it out and 
there were flowing wells. 

That brings us to a consideration of the prior publications. 
All, except one or two named in this case, were also set up 
in the Eames case, in which Mr. Justice Matthews wrote an 
elaborate opinion disposing of them all. 

He describes a tool consisting of a tube with a kind of 
screw inside of it that goes down into the earth. It states 
that the object of that rod was to withdraw for examination 
a piece of the stratum of soil on the principal of a gauger 
running a tool through a cheese to ascertain the quality. 
(See page 1971 of the record.) 

A tool of that general principle to go down into the earth 
to bring up a specimen of the particular stratum, so that 
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when the tube was withdrawn it should retain a portion for 
examination, is shown on page 1609 of the record, but there 
is no description of it at all. It looks like an auger to go 
down into the earth, but it indicates that it is from a volume 
of plates belonging to Rees’ Encyclopedia. Several refer- 
ences from Rees’ Encyclopedia were before the Court in ex- 
tenso in the case of Eames vs. Andrews at the last term, and 
were overruled. 

So there remains for our consideration simply one publi- 
vation, and that is an extract from a book relating to Dr. 
Livingstone’s travels in South Africa, and there it is stated 
that the negresses will sometimes dig a hole down into the 
earth as far as the arm will go. They will take a reed and 
a handful of grass on the bottom of that reed; will put the 
reed and grass down in the hole they have dug with the 
arm, replace the sand, and then apply the mouth to the 
upper end of that reed which will bring the water to their 
mouths, and they squirt it into a gourd and carry that 
away ; and this nasty practice of negresses in sucking water 
out of a hole in the ground and spitting it into a gourd is 
seriously cited as an anticipation of a great invention. 

[ crave a careful consideration of our elaborate brief and 
its references to the evidence. I have commented upon every- 
thing in the case except alone the law point raised in the 
opinion of Judge Love, in which he contends that the patent 
ought to be declared void, because two years before the ap- 
plication there were Driven Wells made in Cortland, where 
Green lived, and that Green abandoned the invention. 

He claims that the abandonment was actual, and also 
abandonment by statute. He claims that there is proof in 
the case that Green knew more than two years before he ap- 
plied for a patent that there were such wells. We negative 
that. There is no proof that Green did have such knowledge. 
They do prove that before Green made his application there 
were in use in the town where he lived for more than two years 
a few of these Driven Wells. An effort is made to fasten on 
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Green a knowledge of the use of these wells for more than 
two years, but my colleague will give that portion of the tes- 
timony in great detail. My opponent, in reply to me, will 
claim that Bates, Woodruff, and Dr. Bolles called Green’s 
attention to these wells. Two of these witnesses have here- 
tofore been examined and passed upon in some other cases, 
but not before this Court. Green, in reply to them, was 
called and examined. He distinctly, generally, specifically, 
and in detail denies that he ever had any knowledge what- 
ever that his invention was actually being used up to a very 
short time—about a month—before the time that he applied 
for his patent; and we urge that the distinct and positive 
testimony of an unimpeached witness of intelligence out- 
weighs any amount of merely inferential evidence. Tor 
instauce, we may say, as to one of their principal witnesses, 
Dr. Bolles—who they claim was a very prominent man, and 
that he had said something to call Green’s attention to this 
invention—we prove by him that up to the spring of 1863 
he himself, although a prominent physician in that town, did 
not have any knowledge of the use, the nature, or character 
of that invention. This shows that it cannot be inferred 
from the fact that there were wells of such a kind in town 
that a man passing through the streets and visiting the resi- 
dences knew of them. I rmay pass down the street and see 
a hundred pumps on the sidewalk and yet there can be no 
knowledge to my mind whether or not those pumps and 
their pipes led down into an ordinary cistern or whether or 
not they employ this invention. (Bolles, page 1451, Q. 4,8.) 

And now, if the Court please (and your time is very valu- 
able), as my learned adversary has had ten days’ possession 
of our brief bearing upon the question of the construction of 
the statute, 1 may properly, perhaps, waive at this stage any 
further comments other than as to the construction of that 
statute. 

The act of 1836 provides in effect that tf an invention was 
in use before the patent was applied for the inventor would 
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forfeit the right to his patent without limit as to the question 
of time. That wasa hard provision, to require the inventor 
to lose his invention unless his application in the Patent 
Office was actually made before there was any use of it, how- 
ever brief. Then came the act of 1539, which we contend, 
and the circuit courts have so held over and over again, was 
in mitigation of the hardship of that particular act of 1836. 
and our contention is that the act of 1839 practically gave 
the inventor a limit of two years before his application in 
which he might experiment to test and determine its value, 
and that under that act a use to defeat the patent must be a 
public use over two years, with the consent or allowance of 
the inventor, and our patent was granted while that statute 
was in force; it was granted in 1868. Then the act of 1870 
came, and that was less generous than was the statute of 
1839 under our construction, for the statute of 1870 now dis- 
tinctly says that two years’ use before the application for the 
patent, irrespective of any act of knowledge or consent on 
the part of the applicant, is a complete bar to the patent. 

We trust that we have presented the case by way of an 
opening sufficiently clear under the requirements of your 
rules. My colleague will call the attention of the Court to 
our very careful summary or digest of the law touching the 
construction of that very interesting statute. It has never 
been, as I understand, definitely passed upon by this Court- 

The conclusion, it is submitted, to which the Court must 
come is this: 

The Purdy Well was wholly different from the Driven 
Well in construction, principle, and operation. So also the 
Naperville hole in the ground. 

The Tallman Well was too vague and uncertain as to con- 
struction to be of any value as evidence against Gree. 

The Independence and Warsaw Wells were both misplaced 
as to time by five years. 

All of these claimed wells were mere isolated, aban loned, 
and fruitless experiments and of no avail against Green, even 
though he were a subsequent inventor. 
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That there was “NO ABANDONMENT” was fully decided in 
the Beedle case last term. 

The statute of 1839 required that the two years’ use prior 
to Green’s application should have been with his consent 
and allowance as inventor. No such consent is proved here. 

We ask that the decree of the court below be reversed. 


JOSEPH C. CLAYTON, 
Of Counsel with Appellants. 


Mr. KEASBEY’S CLOSING ARGUMENT FOR 
APPELLANTS. 


Mr. Keassey. May it please your honors, I have argued 
the questions concerning the Driven-Well patent before this 
Court. Now, I shall endeavor not to repeat myself or to dis- 
cuss any of the questions which I regard as settled by the 
decisions of the Court in the case of Eames and in that of 
Beedle vs. Bennet, but confine what I have to say to the 
matters which I consider to be new in this case. 

[ think these matters are the alleged anticipations of 
Green by four different isolated wells and by the alleged 
proof that Green consented to and allowed, as inventor or 
discoverer, the public use of his invention for more than two 
years prior to the application for his patent. 

I regard the question of abandonment by reason of his 
delay in applying for a patent to be fully covered by the 
decision in the case of Beedle vs. Bennet which was deter- 
mined upon an agreed state of facts, which statement of 
facts involved—comprised in compact and clear terms—the 
general result of all the evidence that had been taken in 
this case, as well as others, for the Court will observe that in 
these cases the testimony has been interchanged. The evi- 
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dence taken in one case has been stipulated into another, 
as, for example, the evidence concerning the Independence 
Well, taken in this very case, was stipulated into the case of 
Andrews vs. Cross, decided by Mr. Justice Blatchford. 

Now, in order that [ may not find my time running away 
from me before I discuss the particular matters I have re- 
ferred to, I will take up the matter of the Independence 
Well first, and with regard to that I wish to make two re- 
marks—first, I call the attention of the Court to the fact that 
in the opinion in this case given by Judge Shiras this ex- 
pression is used concerning the Independence Well: “ It does 
not appear, however, that any other wells came into use by 
reason of the driving of the one under consideration, and if 
the decision of the Court depended solely upon the effect to 
be given to the driving of this one well we might well doubt 
whether it would not be proper to treat it as a mere isolated 
experiment, which would not be held to defeat the rights of 
an independent inventor.” | 

That is in the decision of the Court in this case against 
the complainants. With regard to the Independence Well 
another consideration is this: That the testimony given in 
this case was, in all its essential features, in all its fullness, 
presented to the Court in the case of Andrews vs. Cross, and 
when the learned gentleman began the discussion of the 
Independence Well by saying that the testimony on the sub- 
ject of that well is new in this case he made an error of state- 
ment. When he said that two or three or} perhaps, four or 
five of tlhe witnesses examined here were also examined in 
the case of Andrews vs. Cross he made what I regard as a 
very gross error in statement, because, on looking at the opin- 
ion of Mr. Justice Blatchford in that case, I find that since 
the counsel for the defendant abandoned the case and 
made no argument for him the Judge took great pains 
to set out in his opinion just what witnesses were exam- 
ined, just what testimony he relied upon, just what proof 
he had before him, and that a list of the witnesses ex- 
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amined in that case is given in the opinion. ‘They are 
thirty-three in number; not two or three or four or five, 
but thirty-three witnesses, and the reading of their names 
would recall all the chief witnesses who have been al- 
luded to by the counsel who has argued the case on the 
part of the appellees—Sherwood, Marinus, King, Warne, 
Francis, Williams, Tyson, McEwen, Brown, Crandall, West, 
Fargo, Jed Lake, A. R. West, Wiley, Chandler—I need not 
read them all. Thirty-three witnesses were examined in that 
case, and substantially the whole testimony was before Mr. 
Justice Blatchford, and with regard to the testimony, after 
he had fully considered it with the care for which he is so 
remarkable in the investigation of this class of cases, he says: 
“As to the Driven Well alleged to have been put down at 
Independence in April or May, 1861, it is quite clear that 
the witnesses who testified to that date are mistaken, and 
that the well in question was put down in May, 1866, the 
evidence to that effect is very complete and detailed and 
minute.” Is that view of this evidence a just view? Is that 
view entertained by Mr. Justice Blatchford upon substan- 
tially the same proof a right. view of the testimony ? 

Tae Curer Justice. Is there in that opinion a statement 
of what evidence was testified to? 

Mr. Keaspey. A statement at considerable length. 

Tue Cuter Justice. Is there a reference to Kimball’s and 
Sherwood’s testimony—the keepers of the hotel? 

Mr. Keaspey. Let me run over a little of it. 

Mr. Justice Biatcurorp. Mr. Keasbey ought to have 
stated that whatever testimony on the subject of the Inde- 
pendence Well was introduced in that case—I remember the 
opinion gives the names of the witnesses—was not taken in 
the cause; but was this very testimony taken in the Hovey 
case which was stipulated to be considered as in the Cross 
case ? 

Mr. Kraspey. It was the testimony taken under the super- 
vision of the counsel who has argued this case, and his own 
testimony was among the rest. 
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Mr. Lake. Allow me. The opinion of Judge Blatchford 
in the Cross case shows that of about seven witnesses whose 
testimony was taken on the part of the defendants in the 
Cross case the same testimony appears in this case, and the 
rest was testimony taken on the part of the complainant. 
What I said to the Court was that of the witnesses examined 
by us who were in the Cross case there were only five or six 
or seven, and that is all that appears there, that we exam- 
ined. ‘The balance of the thirty-three are the witnesses ex- 
amined by them on their side, not on our side. My state- 
ment is correct. 

Mr. Kraspery. I read: “The defendant was also examined 
as a witness for himself in this suit in August, 1880. The 
defendant also took in this suit, at Independence, Iowa, the 
depositions of Thomas Sherwood, Thomas A. Marinus, H. 
A. King, George Warne, A. J. Francis, A. F. Williams, 
Thomas H. Tyson, and S. P. McEwen, in April, 1880.” 

Substantially all the witnesses whose testimony has been 
so earnestly urged here in this argument. Then the Court 


goes on to say 

Mr. Lake. Those are the seven witnesses that we exam- 
ined there. 

Mr. Keaspey. The Court goes on to say, “ Under a like 
“stipulation and a like notice the following depositions are 
“made evidence.” It then mentions all the other deposi- 
tions that were then taken. I mentioned the number of 
witnesses admitted on both sides of the case, but I am oecupy- 
ing time on matters that 1 ought to pass over. It will be 
found plain, I think, when you come to examine the testi- 
mony of these witnesses in the Cross case, that substantially 
the same proof was offered in that case, and I have stated the 
conclusion to which the judge arrived. Now, what was the 
fact that was attempted to be proved with regard to the In- 
dependence Well, and what were the results which are al- 
leged to have flown from that fact? I submit that the fact 
itself wes an incredible one,and that if the result which fol- 
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lowed took place they made the occurrence of the fact utterly 
incredible, because those results are in themselves incredible 
if the facts were true. 

It is said that in 1861, early in the year,a man whom 
nobody knows, whose name or place of residence nobody can 
tell, came to a hotel in Independence and there exhibited a 
box of tools, galvanized pipe, and all the tools which we now 
recognize as the tools applicable for the making of Driven 
Wells, and said—two or three witnesses speak of it—that he 
had a PATENT for a well that he could make a well without 
digging, and that on the next day he went to a particular 
point in an open lot across the river and there drove a well, 
which several of the witnesses saw ; that the well remained 
there, some say, a few weeks; some say a few months; one 
says a few years, and vanished. ‘There is not a trace of the 
man who drove it; not a {trace of any result, although it is 
stated by the witnesses that it was a matter of great public 
curiosity, although they allege it created the same interest 
that was excited by the Driven Well of 1866, although it 
was regarded as a novelty; yet it passed away from public 
knowledge and was not commented upon at all by any of 
the public papers of the time. That is the fact that is 
claimed to be proved. 

Now, I want to state to the Court certain facts which are 
undoubtedly true in this case, which are admitted to be 
facts, in order that from them I may show how true it is, as 
was determined in the case of Andrews vs. Cross, that the 
testimony of these witnesses, perhaps well meaning, as care- 
fully given as is possible in an attempt to recall facts after 
the lapse of twenty years; that all this testimony was simply 
the misplacing of the date of the fact which they vaguely 
remembered, happening many years before. 

These facts are true, admitted in the cause, that at that 
same hotel, in May 1866, after the Driven Well had become 
a well-known public thing, and after its utility and value 
had become so far demonstrated as to secure its use by the 
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British government tm their expedition to Abyssinia, four 
men, whose names we know,one of whom was named Charlie, 
came to this same hotel,and they had their tools for making 
wells in a box in the basement of the hotel. From that 
hotel they went out to the very spot alleged to have been 
occupied by the well five years before, and there, in the pres- 
ence of many of the community, a Driven Well was made. 
It became a subject of public comment in the newspapers of 
the day, of the next day, and was a matter of wide town 
talk, and from that time the Driven Well there (as it was in 
so many other localities throughout the coyntry about that 
time and almost everywhere since) became an accomplished 
fact—a well-known thing. 

Are these witnesses whose testimony has been given with 
regard to a well in 1861 speaking of a fact which they know, 
and.know with such knowledge and can state with such 
convincing force as will satisfy the mind? Are they speak- 
ing of what they saw in 1866, or are they speaking of 
another fact of the same kind which they saw in 1861, or is 
it true that two such remarkable things in 1861—men com- 
ing with a parentT—there was no such thing asa patent at 
that time for Driven Wells, but one hundred and fifty pat- 
ents in 1864, taken out in consequence of Green’s invention— 
is it true that two men or one man came to the same hotel 
with a box of tools and put it in the basement and carried 
it to the same spot and drove a well, which in a few weeks 
or in a few months vanished and was no more heard of; or 


are these witnesses who think they saw a well in 1861 speak- * 


ing of one which they did really seein 1866, and the circum- 
stances of which are clearly shown in the testimony in this 
cause ? 

In order that the Court may see what is the nature of the 
testimony which is urged as proving that this well was 
made in'1861, I want to occupy time enough to run over 
briefly the essential parts of the testimony of these witnesses 
who allege that they saw a well in 1861, extracted from the 
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book, and those parts of their evidence which relate only to 
the matter of the actual knowledge of the well, so that the 
Court may see what is the character of their testimony—in 
order that it may be seen, as I think I shall conclusively 
show, that they are speaking vaguely, looking back through 
the lapse of years, and merely misplacing the date. 

Dr. Warne says: “I saw the first well that was driven on 
the land heretofore described. The men in question that 
were driving the well stood on a box, and with a sledge-ham- 
mer were driving a tube or round bar of iron into the 
ground. Being a little inquisitive, I asked him what he was 
doing, and he said he was making a well. Not seeing any- 
thing that looked like a well and not even knowing that 
the tube was hollow, I considered by his answer that I was 
sold; asked no more questions, and proceeded home.” 
That’ was what Dr. Warne says. Kimball says that a guest 
at the hotel “told me he had an iron pipe that he could 
drive into the ground and fasten a pump to it In a few min- 
utes’ time and come to water. He took me down into the 
basement of the hotel and opened a wooden box. In this 
box were sections of galvanized iron pipe resembling gas- 
pipe, in pieces about three feet long. He showed me sharp 
points that he screwed on another piece, and then told me 
they would drive this into the ground and add on sections 
until they struck water. The next day or day after he 
wanted to show me what he could do. We put the box onto 
a team and went across the river, and I went with him. 
We went and got two horses and sledge or maul—I forget 
which—and drove down several feet, fastening on more pipe? 
so that he had to get onto these horses or plank to drive the 
pipe down. I[ went back to the hotel before he had com- 
pleted it. The next day I went over with him again, and 
saw them pump water.” 

Mr. Justice HArLan. How accurate is this description ? 

Mr. Keaspey. | admit that they described it very imper- 
fectly. No one described the eatire making of the well, but 
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they described the driving of a rod into the ground for the 
purpose of procuring water and placing a pump on it. I 
say they are evidently referring to the well driven in the 
same spot in 1866, and I shall show it, I think, conclusively 
by some very striking references to their testimony. 

Mr. Justice Harway. If they were not mistaken as to the 
date that there was a well there. 

Mr. Keassey. If they are not mistaken I would come to 
the conclusion with Judge Shiras in this case that it was 
merely an isolated experiment, and that it would be proper 
to treat it as a mere isolated experiment, which would not 
be held to defeat the rights of an independent inventor ; 
that is what the judge said from whose opinion we appeal. 

Tyson says: “I saw them put down the well. I saw the 
tube; they had a plug in the lower end of the tube.” Mani- 
festly it could not have been driven down. “ After they 
drove the tube in the ground they had an iron rod that 
they put down in the tube and drove the plug out.” He 
states that there were perforations on four sides of the tube. 
The pipe with the plug on was driven down first and not 
the rod first. 

McEwen says hedid not see the well made; does not even 
say he was told how it was made. He was asked how it 
looked and he said, “ Well, sir, it was an iron tube driven 
down in the ground and standing above the ground about 
eighteen or twenty inches and a small cistern pump, I should 
call it, attached.” He says he had “used this well pumping 
water.” He said one of the men was called “Charlie.” 

McEwen, on cross-examination, says: “It was called an 
experimental well,” and he thinks they talked about a pat- 
ent.. He says it made a good deal of excitement. 

A. F. Williams says: “Well, I saw some men at work 
there, but I can fix no date in regard to the time. I should 
think it was about the last of May or first of June. I passed 
by there; saw them driving down the well when I passed 
by there. I saw them driving a long iron rod. ‘The first 
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time I saw them I did not stop and ask them questions; saw 
them there at work. I went by there the next day about 
the same time and there were some men there pumping 
water out of the well and drinking.” 

On cross-examination, being asked what appliances or in- 
struments they had,he said: “They had something, standing 
on it; it was elevated some distance from the ground ; they 
were pounding on it; it was an iron rod or something.” 
He could not describe any of the workmen. 

John H. Campbell testifies: Q. At any time when you 
saw them play (cricket) there did you see a well in that 
vicinity that attracted your attention by its method of con- 
struction? A. According to my best recollection, I did. Q. 
What kind of pump was at this well? A. The pump itself 
was an ordinary iron pump, according to my best recollec- 
tion. Q. What was this pump fastened onto? A. Well, I 
suppose it was on the iron tube; it looked like it. Q. How 
was this tubing put in the ground? A. I think it was 
driven in. I was along there several times when they were 
putting it down. Q. What did they drive with? A. Can't 
tell whether it was wood or iron mauls or mallets that they 
had; don’t remember. Q. Did you pump water at this 
well? A. Think I did. Q. Did they stand on the ground 
when they drove this tubing? And, if not, state what ar- 
rangements they had. A. I do not remember as to that. 
Q. Did you see the point to this tube they put into the 
ground? A. I presume I did, but I can’t tell you positively 
now. Q. Will you swear positively that you did see them 
drive a tool with a maul or sledge? A. I would not posi- 
tively. 

J. E. Trexler testifies: Q. State what you saw them do 
there. A. Well, sir, I saw them driving a “ Drive Well ”—a 
pipe such as they used for Drive Wells. 

He is speaking now after the lapse of nearly twenty years 
about a thing which has become familiar; but, of course, if 
he saw anything then it did not impress his mind as a 
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Driven Well, of which no one could then have had any con- 
ception whatever. Q. What did they drive it with? A. I 
think they drove it with a sledge; it was a heavy instru- 
ment of some kind; I took it to be a sledge. Q. About how 
long was the pipe you saw them driving down? A. Well, I 
supposed it to have been about sixteen feet; I judge it to 
have been “that, just with an eye measure.” 

He speaks of a span of horses—wooden horses—to drive 
from. When asked to describe the pipe he says: “ Well, I 
took it to be an iron pipe. They tied a point on the bot- 
tom of it; I could see that. Q. Was there any holes in 
the point or end of the pipe? A. As near as I can see it 
across the street there were holes in it; | am certain there 
must be holes in it.” That is the kind of testimony. 

S. S. Allen says: “ Well, in 1861 or 1862 [ saw men there 
driving wells and putting them up, or driving iron tubing 
into the well and pulling them up,” as if it were a repeated 
thing. Q. About what was the size of the tubing they drove? 
A. I should think one and one-half or two inch tubing— 
about the size that is commonly used now for Drive Wells. 
Q. How deep did they drive this tubing into the ground ? 
A. Could not say; should say over eighteen feet and under 
twenty feet; from recollection would say not far from four- 
teen to sixteen feet. On cross-examination: Q. Were you 
present during the construction of the well that you say re- 
mained there two or three months? <A. I could not say— 
and here is a remarkable statement—* I could not say, as 
they pulled up the tubing every two or three days and changed it 
from one hole to the other for two or three weeks.” ‘That is en- 
tirely inconsistent with the statement of the other witnesses, 
and perfectly consistent with the fact that he was witnessing 
the endeavor of men going about with patent wells in 1866 
driving their wells and pulling them up from time to time 
until they got them to work successfully. 

@. What kind of an end was there to the tube that was 
driven into the ground? Describe that. A. I do not re- 
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member in particular. I should say it was like any other 
tube with a plug in the end that they drove down, and with 
some holes bored in the side of the tubing. He states that | 
he is not positive that it was not in 18638, which, of course, 
makes it a matter of no consequence at all. See what Hage- 
man, who has been talked of so much,says. He was a hotel- 
keeper. He produced a deed made in 1862 and says he saw 
the well before that. He does not say how long before; he 
says: “I saw them when they were putting the well in; it 
“was quite a new thing to us—driving a pipe into the 
‘ground and pumping water; I used to go over in the even- 
“ing and look at it and pump water out of it. There was a 
“base ball club ground just west of the well, and we used to 
“go over and look at them and lay around and drink water 
“out of the well. Q. Now, state particularly, if you please, 
how this well was made.” This is his description: “A. 
The first I saw of them I saw them driving pipe down. I 
staid there and looked on awhile and went away, and the 
next time [ saw it a pump was on and they were pumping 
it. Q@. How long did it remain there? A. I think it was 
there several years. I don’t know just the time. Q. Was 
there claimed to be a patent on this well at that time? A. 
Well, I believe there was something of that kind; I cannot 
say exactly.” Asked again if he did not understand that 
it was patented he said: “A. No; I did not understand it 
was patented, come to think.” Now, see how natural this 
is—“ come to think, it was driven there to show people they 
could get a cheaper well than by digging and walling up. 
They tried to put in other wells. Q. How do you know 
they tried to put other wells down or offered to? A. Well, 
we tried to pump it dry one evening and one of the men said 
they would put us in a well, and if we could pump it dry 
he would not charge a cent for it.” 

Just the way they talked about Driven Wells after the 
patent was issued. Yet he says “it was five or six years” 
before he saw another well of the kind. Stromen, whose 
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testimony is so much relied on, says he saw a well while he 
was working for Baxter Adams, a roadmaster. He was 
asked: “Q. Describe the well as to its appearance?” To 
which he answered: “A. It was a small-sized well or pump, 
not very high up, set on a plank floor about three feet by 
four with a trough under it, where we used to pump water 
in to water horses.” Hovey himself and several witnesses 
say it was simply a pipe stuck in the ground, but this man 
says there was a plank floor about three feet by four. “Q. 
What was there down below the pump to draw water 
through? <A. A metal tube. Q. How was that metal tube 
put into the ground? A. I did not see it put in; of course, 
I cannot say how it was put down. Q. Did you hear any- 
thing said at the time you saw the well as to how the pump 
was put down? If so, state what was said on that subject. 
A. I never had any conversation about it; they told me it 
was a well without any digging. Q. After it was moved 
did you see the tube that went into the ground or any por- 
tion of it? A. What was said to beintheground? I could 
not see a portion of what was said to be in the ground. Q. 
How much of this tube could you see. A. A short piece of 
it—two or three feet long. I did not measure it; I don’t 
know the exact length. Q. State whether this part that you 
saw stuck up above the ground or not. <A. It was not; it 
was in the Blacksmith Shop I saw it; 1 saw it there after it was 
cut of. Q. What I meant was whether the tube you say was 
in the ground, whether any part of it stuck up above the 
ground so that you could see it? A. No. Q. Then you did 
not see any part of the tube that was in the ground, as they 
said? A. It was all covered up with the exception of the 
pump.” He says the Blacksmith Shop was on the north side 
of Main street and occupied by Kays, and that in that shop 
he saw a piece of tube, and they said it was a piece of tube 
of the Drive Well, and that was the first time he ever heard 
of a Drive Well. Sherwood says: “ In the winter or spring 
of 1861 a gentleman stopped at the hotel and exhibited to 
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C. T. Kimball and myself—I don’t know what he called it— 
that he could drive it into the ground, attach a pump to the 
top, and would pump from a well. The idea was that he 
could pump water from the ground—make a well. That 
was the first I heard of it. . Describe this thing that he 
said he could drive into the ground and make a well? A. 
According to the best of my recollection—well, it was a hollow 
tube, and on one end there were holes in the tube. He 
claimed by driving that in the ground and attaching a pump 
you could pump water the same as from a well—making a 
well of it. Q. State whether anything was said about how far 
he had to drive into the ground; and, if so, what was said. 
A. I cannot remember. I took but little stock in it, but Kimball 
did. 

“Q. Did you at or about that time hear that this man had 
made a well as he told you he could? A. Don’t remember 
that he said he had driven any here. A short time after he 
came back to the hote! and said he had driven one at the 
other side of the river.” 

Sherwood says he saw the well and pumped water from 
it. He states: “I remember distinctly when I last saw it 
there was no support around it; it was simply a tube driven 
into the ground and supported itself.” He says he could 
not tell whether it was before or after Kimball left the hotel. 

“Q. Was Charles T. Kimball the one who showed you 
this pipe and explained its use? A. No; it was the stranger 
stopping at the house.” ‘There was a significant question 
asked of Mr. Sherwood: “Q. What was the man’s name 
and where was he from?” and Sherwood, the keeper of the 
hotel, said: “A. I can’t state; that is what bothers me.” 

In reply to a question as to whether he had ever seen a 
pump or tube of the kind before or since, he answered: “I 
might have seen them before ”—before 1861 he might have 
seen such tubes—“ and since, but not particularly to go and 
examine them.” 

“Q. Did you ever see this pump and tube after it was 
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shown you in the cellar? A. I can’t say that I ever did, 
for I did not see the well driven.” 

And now comes Rachel Kimball. Your honors will re- 
member how very earnestly the learned counsel on the other 
side contended that Rachel Kimball remembered this trans- 
action from the date of the birth of her child, or some fact 
of that kind. The trouble is that she does not remember 
the transaction at all. She remembers nothing of it from 
which she could derive a particle of information about this 
well. This is hertestimony. She was asked if she did hear 
about the well, and she says: “I did hear some talk of such 
a well. Q. State what was said in regard to the way the 
well was made. A. I did not hear anything as to how the 
well was made. Q. State what was said in regard to how 
they could make a well.” 

She was pressed with leading questions. 

“A. I don’t remember of hearing anything said as to how 
it could be made. Q. State what was said about it. A. It 
was a conversation I had with Mrs. Sherwood in the kitchen 
about putting a well in the cellar. She objeeted; she said it 
was unnecessary ; that well was the best in the town, and 
she did not want any better. Q. How did they propose to 
make a well in the cellar?”—jumping to the conclusion that 
it was these men who proposed to make a well in the eellar, 
which Mrs. Kimball had not said; she simply replies: “ I 
do not know.” 

That is all the testimony of Rachel Kimball. 

A.J. Francis was asked: “Q. Describe the well or what you 
saw of it. A. Well, there was a pump in it that we used to 
get water from and drink; it stood on a grass plot. Q. 
Onto what was the pump attached? A. I don’t know as 
Ican remember. It seemed to set right on the plot of 
grass; don’t know what was in the ground. I did not see 
it put inthere. Q. Wasthere anything between the bottom 
of the pump and the ground that you could see? If so, state 
what it was. A. I can’t recollect whether there was or not 
now.” 
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George Hovey, the defendant, says he saw a well there. 
The grass grew right up to it. It looked as if it had been 
driven in there. Says he, “I did not see the well put 
down; I guess they didn't stick it down, though I don’t 
know ; I didn’t see it drove.” 

I have spent some time in going over this testimony to 
show what is the real nature of the proof by which it is at- 
tempted to be shown that the remarkable fact occurred that, 
at a distant point in Iowa, a man who claimed that he had 
a patent, and who was making experiments and wanted to 
drive a well for the purpose of being able to drive other 
wells, produced a well of this kind in the spring of 1861, be- 
fore there was a patent on a well of any kind, and before 
any attention was attracted to the subject, and that he did 
it; drove the well; made it successful; provided a place 
where the people of the town could pump their water; cre- 
ated great excitement in the town, and the whole thing 
vanished and nothing more was heard of it, and the man’s 
name is not known to this day, and nobody can tell where 
he came frorn or find a trace of him at all. That fact is so 
remarkable that when we come to examine this testimony 
it is necessary for us to see what is the mistake that these 
men have made, if they are, as I do not doubt they are, 
trying to be honest and state only what they endeavored to 
remem ber. 

Now, I want to allude to two matters which seem to me 
completely to prove that all this testimony relates, as far as 
it is clearly within the minds of the people who give it, to 
the well made in. 1866. It is a fact in the cause that J. R. 
Kays never came to Independence, Iowa, until 1865, and 
that in 1866 he, for the first time, established a Blacksmith 
Shop just across the main street, just north of the spot where 
this well was alleged to have been made; that there was no 
Blacksmith’s Shop there before. So that when the well was 
made, in 1866, Jolin A. Kays’ Blacksmith’s Shop was directly 
opposite, on the main street. Now, there are sixteen wit- 
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nesses—I have counted them and I have their testimony 
here abstracted in order thai it may be carefully referred to 
—there are sixteen witnesses who, in more or less distinct 
terms, allege that there was a Blacksmith’s Shop there when 
they saw the well, which they piace in 1861. It is worth 
while to look at what the witnesses say, for observe how im- 
portant a fact this is.) When men are endeavoring to look 
back over years and trying to recall something to their 
minds that they say took place nearly twenty years ago, if 
they group the surrounding facts that they remember and 
‘all attention to things which are inconsistent with that 
date, it becomes irresistible that they are speaking of another 
time, when such things did exist. Mr. Kimball says that he 
saw the box in the basement of the hotel; that Fargo was 
there ; that there was a Blacksmith’s Shop there then or soon 
after ; borrowed a pair of horses and a maul. 

McEwen says he thinks there was a Blacksmith’s Shop 
kept by Kays at the time when he saw the well. 

Dr. Warnesays: “ My impression is that there was a Black- 
smith’s Shop on the corner.” 

Campbell says: “I know there was a Blacksmith’s Shop 
opposite, either then, before, or since.” 

Hovey, the defendant, says the nearest building, he thinks, 
was a Blacksmith’s Shop, across Main street to the north; 
did not know the man who wasrunning it; it was occupied 
at that time. “ J am sure it was there at that time.” There is 
the defendant inthis case who asserts that at the time when 
he saw this well he is sure there was a Blacksmith’s Shop 
there occupied by a man he did not know. Ought not that 
to settle the matter of misplacing the date? 

b. C. Hale remembers the Blacksmith’s Shop ; he says “it 
was a brick, I believe.” 

Marinus recollects a Blacksmith Shop there at the same 
time ; “is not positive it was not there at that time;” there 
was a Blacksmith Shop. 
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J. J. Travis says: “ There was a Blacksmith Shop directly 
opposite, and a man by the name of Kays lived there.” 

Stephen Marquette says: “I think Kays was working in 
his Blacksmith Shop; ” in 1861 “there was an old house torn 
down before the Blacksmith Shop was put up; I don’t re- 
member whether it was in 1860 or 1861.” ‘There was an old 
house torn down and the Blacksmith Shop put up, but that 
was in the spring of 1866, and yet Marquette, called by the 
defendant in the cause, says “there was an old house torn 
down before the Blacksmith Shop was put up; I don’t re- 
member whether it was in 1860 or 1861, but it was there 
when I saw the well.” 

Now, therefore, these men are all sending their memories 
back to the time when the Blacksmith Shop was there, and 
they believe that was in 1861, when, in point of fact, beyond 
all contradiction, the Blacksmith Shop was not built until 
1866; and when these men are talking about the well by 
reference to the Blacksmith Shop they are clearly showing 
that they are speaking of the date of 1866 and of the well 
put down then. 

John M. King says: “ My impression is that there was a 

slacksmith Shop across the street north of the well.” 

A. H. Fonda “ thinks there was a Blacksmith Shop directly 
north of the well across Main street at the time the well was 
made.” 

Mrs. Parker says, as nearly as she can remember, the well 
“was opposite where her house now is; she lives where Mr. 
Kays’ Blacksmith Shop was; the well was nearly opposite 
there, on the south side of Main street.” 

Leitner 8. Stroman says he saw a piece of the very tube 
of this well in thé Blacksmith Shop. “The Blacksmith Shop 
was north of the corner, directly north from the corner where 
the well was, when he worked for Baxter Adams, who was a 
roadmaster, elected first in 1860, and he worked for Adams 
off and on at different times.” . He went to the shop for a 
crowbar; he was a laborer and wanted a crowbar to turn a 
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stone, and he went to Kays’ Blacksmith Shop to get a crow- 
bar, and it was near that Blacksmith Shop that the well 
then existed, which he says was 1861. It is perfectly clear 
this was in 1866, because there was no Blacksmith Shop there 
before. He says it was Kays’ Blacksmith Shop, though he 
did not know his first name. At the time he saw the well, 
Mr. Kays was occupying the Blacksmith Shop he spoke of, ' 
but he did not know how long he had been there—* four 
weeks anyhow,” he says. 

See how that corresponds; the Blacksmith Shop was made 
in the spring of 1866; the well was put down in May, 1866, 
and when he speaks about the well and says he remembers 
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it—remembers the Blacksmith Shop, remembers getting a 
crowbar from the Blacksmith Shop—and when asked how 
long the Blacksmith Shop had been put there he spoke of 
it as a new thing, which had been there, he could not tell 
exactly how long, but three or four weeks anyhow, it be- 
comes plain that he was speaking of 1866, when the Black- ~_ 
smith Shop was built. 

Naylor thinks there was a Blacksmith Shop on the south- 
west corner of block 22, directly north of where he saw the 
well, but would not be positive. 

Cobb says there was a building opposite. To the ques- 
tion, “ Was it a Blacksmith Shop ?” he replied, “ Yes, sir.” 

They are not all; I found more as the counsel were 
going over these witnesses. 

Martin Rust, whose testimony the counsel urged so forci- 
bly, says he saw the well close to a big tree and close to 
what used to be occupied as a Blacksmith Shop. It re- ~ 
mained there about one week. There was_a little box-house 
built that season close to the Blacksmith Shop. 

He is the sixteenth of the witnesses who swear that when 
they saw the well, which they state was in 1861, and which 
I have no doubt they believed to be in 1861, they saw also the 
Blacksmith Shop and connect the well and the Blacksmith 
Shop; and the Blacksmith Shop was there only in the 
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spring of 1866, and then in May of that year, on the same 
spot, by men who put it down under the same cjyrcumstances 
and who stayed at the same hotel, a well was driven down 
while a Blacksmith Shop did stand there. Is not the con- 
clusion irresistible, therefore, that all these witnesses have 
misplaced the date merely and are speaking about the well 
of 1866. 

But there is a matter of very much more convincing 
weight, to which I will now refer. Kimball is the man upon 
whose testimony the defendant relies more than any other. 
He was the man who said that the guest at the hotel asked 
him to go down to the basement and see the box of tools; 
requested him to go with him to make this well as an ex- 
perimental well. - Kimball is the man who says that he did 
go with him from the hotel aéross the river and was with 
him part of the time when he was putting down that well. 
Kimball, on the 12th of December, 1878, made an affidavit 
to be used by the defendant in resisting a motion for injunc- 
tion or for some other purpose, in which he described these 
facts that occurred, as he says, in 1861, and deseribed them 
with such particularity and minuteness that there can be no 
escape from the conclusion that he was stating what he then 
believed to be the facts with regard to seeing the guest at 
the hotel and going with him to build the well. He says in 
that affidavit, after detailing the facts which have been com- 
mented on here, his going with him and staying while the 
well was being partially built—he says this on page 1944 
of the record: “1 further remember about this pump and 
well; this man told me”—the man who was taking him over 
to show him this well in 1861—“ this man told me that there 
was a patent on a well made by driving a pipe down into 
the earth and inserting into that a machine that folded and 
opened on the principle that an umbrella opened and folded; 
that the ribs of this machine were steel knives and when 
below the pipe could be opened and turned around and cut 
out a reservoir as large as a barrel, and this dirt could be 
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pumped out by a sand pump. But this man claimed that 
in sandy or gravelly soil he could make a well without cut- 
ting out the earth; that the gravel and sand were a sufficient 
reservoir. We tried it; when I deseribed and succeeded in 
making the well, it was a success. Jam sure this was in the 
early spring of 1861, from the circumstances above stated.” 

I hold in my hand the Chamberlain patent of January 
30th, 1866; it did not exist until that date, and Kimball, 
who heads the witnesses of the defendant to prove the fact 
thata Driven Well was driven down and used and then van- 
ished in 1861, when he comes deliberately to state the facts 
in an affidavit, without any cross-examination, and under- 
takes to describe the circumstances that occurred in 15861, 
goes into details and declares that the man whom he says 
drove a well in 1861 described a patent which was granted 
five vears afterward. There is the Chamberlain patent, a 
very peculiar patent. After the Driven Well was a_ well- 
known thing a man got a patent, not for driving a well, but 
after driving to the bottom of the well, taking an umbrella- 
like screw with a flange and turning up the soil so as to 
make a reservoir below—a very remarkable patent, obtained 
January, 1866, which Kimball describes in this affidavit relat- 
ing to occurrences alleged to have taken place in 1861. Need 
I spend time further to show that these parties are mistaken 
astothedate? If Kimball] is wrong and Sherwood is wrong, 
if all of those sixteen witnesses who say they saw the Black- 
smith Shop there are plainly mistaken, is it worth while to 
spend time to show by a closer examination of the testimony 
that itis true? As wassaid in the case of Andrews vs. Cross, 
that “it is quite clear that the witnesses who testify to that 
date are mistaken, and that the well in question was put 
down in May, 1866; the evidence to that effect is very com- 
plete and detailed and minute.” 

I do not think it necessary to occupy much time with the 
other wells. If I were to undertake to examine the testi- 
mony in the Warsaw Well and to state what, as it seems to 
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me, is the fair conclusion from that testimony, I cvuld not 
do so in as forcible language as was used by Judge Nixon in 
his decision in the Green vs. French case,in which that well 
was the most important matter of defense. It was then dis- 
puted in the most thorough way. I argued it myself, and 
in the decision of the case Judge Nixon, in an opinion oc- 
cupying a page and more of our brief, states in a most cogent 
manner the grounds in which he determined in that case 
that there was no real proof, no such proof as a court ought 
to rely upon in judging of an anticipation of our invention 
by the driving of the Warsaw Well, and I only refer to 
his decision cited in our brief as a better statement of the 
matter than I[ could make if I undertook to go over the 
testimony now; but I wish to call the attention of the Court 
to one matter alluded to in that opinion which, it seems to 
me, has great force. The man who put down the Warsaw 
Well alleged that he put the well down and took it up again 
after several years. In 1867,when driven wells had become 
common and men were going about the country putting 
them down, some men, including those very men whose 
hames occurred in relation to the Independence Well came 
there to put down a well for this very Mr. Buxton. In the 
very same place he wanted to make a Driven Well for the 
man who alleges that some years before he had himself made 
a Driven Well in the same spot. He was employed to make 
that Driven Well. When he came into the shop to do it, 
Mr. Buxton asked him, “Do you think you can make a 
Driven Weil there?” and Mr. West—“ I think that was his 
name—said that he could and he did put a Driven Well 
down.” Is not that conclusive proof that Mr. Buxton did 
not make a driven well himself in that same place years 
before and abandon it for another well ? 

With regard to the Tallman or Preble Well, that was the 
subject of the testimony and examination in the case of 
Andrews vs. Cross, and Mr. Justice Blatchford goes over the 
testimony with great particularity and care. He says: 
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“ The alleged inventor, William E. Tallman, is dead. Lis 
brother, Moses T. Tallman, did not see it constructed. All 
the facts testified to about it and the remains presented—the 
punctured piece of pipe, the copper strainer, and the section 
of iron stove-pipe open at both ends—are at least as con- 
sistent with an apparatus for filtering the water in the dug 
well in question while pumping it up as with the Driven 
Well, with the copper strainer on the lower punctured end 
of the pipe, where it probably was.” 


For, let it be remembered, when this matter assumed some 
importance they dug the well out to find what was there, and 
there in fhe bottom of the well they found a copper strainer — 
a strainer like those which you find on a watering-pot—the 
only apparent use for it being to put on the bottom of the 
pipe set down in the bottom of the well in order to strain 
out the dirt. There was the strainer found after years in the 
bottom of this open well. Your honors will remember that 
this was an open well—a well which is proved by numerous 
witnesses never to have been without water; that the man 
Tallman wanted torig a windmill to work his well for his cattle: 
that in order to do so it Was necessary, apparently, to use a 
pump inside of the well amd to lengthen the pipe of the 
pump, but it is manifest that in doing that he used that 
pipe, if this is the pipe—there is no definite proof of it—in 
order to let his pump deeper down into the well, and that 
on the bottom of it he had the strainer which was found 
afterwards in the_ well, and that the whole purpose of this 
pipe was, as Mr. Justice Blatchford said: “ With the copper 
strainer on the punctured lower end of the pipe, where it 
probably was, if the pipe was in the well at all, there could 
have been no Driven Well, in the sense of Green’s well; if 
there were sand in the bottom of the well, which was likely 
to be drawn in through the punctures in the pipe when used 
in the dug well, if these punctures were at the bottom of the 
well, raising up the pipe might raise it above the supply of 
water when the water was low; but putting the strainer on 
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the end of the pipe and surrounding the strainer with the 
section of stove-pipe would keep out the sand, even when 
the water was at the lowest, and permit the water to pass, 
and when the water was high enough to pass through the 
punctures in the pipe it would be so far above the sand as 
to be clear of thesand. All the evidence of Moses T. Tallman 
goes to show that the well was not a Driven Well, and that 
there was not in it any such process embodied as that of 
Green. The testimony of Abram Van Denburgh is not en- 
titled to any more weight. On the other side the evidence is 
overwhelming that there was and could have been no 
Driven Well at the time and piace in question.” 

I am not sure whether Getman was examined in that case 
or not, but Thomas J. Getman, as counsel on the other side 
informed the court, was one of the men who went with Tall- 
man and was engaged with him in making this arrangement 
of his open well in the field to enable him to rig his wind- 
mill upon it, and therefore he knew something of how it was 
made. His testimony is this: “ He said he thought the pipe 
was driven in the ground slightly.” He was speaking of 
what he had said in the testimony “was driven in the 
ground slightly,” and wants now to take it back, as he never 
said it under oath ; “thinks it was not driven into the earth 
at all; said it was his impression once that it might have 
been put into the ground first to steady it, and he has said 
so to different parties, but said he would not say it was put in 
the ground six inches or four feet. ‘These were the words he 
had used. Mr. Moses Tallman told him that he had seen Mr. 
Keach, and Mr. Keach said that he would give him $25.00 
if he would swear that the iron pipe was driven into the 
ground at the bottom of the well below the perforated holes, 
but said he would not agree to pay it till after the decision 
of this suit.” Getman said, “I will not swear it for $25.00 
nor $2,500.00, nor any other sum; there has been too much 
manufacturing evidence in this town already over this 
thing,” and then he goes on to describe: “ When this wind- 
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mill was put up and this iron pipe inserted there was about 
two feet of water in the well, and do not know there was any 
fall off from the time it was deepened uunti! the windmill 
was put up; nothing to his knowledge was said about driv- 
ing the pipe down into the bottom so as to get water below 
the bottom of the well; first heard of a Driven Well, he 
thinks, in the fall of 1861, o0n the Cortland fair ground ; 
shown the piece of pipe claimed to have been in the well, 
says it looks like the piece, and bears the description he gave 
to Mr. Suggett, the counsel appearing for defendant; has 
talked freely with both sides in this case, as freely with one 
as with the other, and stated to each side what he recollected : 
thinks his memory has been refreshed on some points on 
both sides by the frequent conversations ; his recollection was 
that the perforations in the pipe were above the earth in the 
water.” 

There is another witness,a man named Ezekiah Klock, 
who is still more explicit on the subject. Klock was a man 
who worked on the farm and knew how the well was put 
down, and thesubstance of his testimony is thatthis was not in 
any sense a Driven Well; it was not even an accidental 
Driven Well, much less was it a Driven Well made with 
the intention of making such a well, but was merely a piece 
of pipe put down in the bottom of the well for the purposes 
that are mentioned by Judge Blatchford. Here is what 
Klock says: “ He took up the pump and brought a piece of 
gas-pipe to the shop and had it punched full of holes and 
battered up at one end of this pipe.” He would not batter 
up the end he was going to drive down, and said he was 
going to attach that to the lower end of the tube of the 
pump to prevent its drawing in any dirt or sediment of any 
kind. He did not see him attach this to the pump; was not 
present when the pump was replaced. It was in the sum- 
mer of 1860 he thinks this was done. His first acquaint- 
ance with Getman was in the spring of 1860. “ The piece 
of pipe that Tallman took to the shop and had punched 
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with holes, to the best of his recollection, was flattened at 
the end; it could have been driven in soft ground; was not 
present when the tubing was attached to the windmill pump, 
and does not know whether the tubing was driven into the 
bottom of the well or not; has looked down in the well and 
should think the lowest he ever saw the water it was twelve 
feet to the water, to the best of his recollection.” 

The Purdy Well or the Milwaukee Well is so described by 
Judge Shiras in his opinion as to make it perfectly manifest 
that it was not a Driven Well. I wonder how it could be 
deemed by the judge an anticipation, when by the descrip- 
tion which he gives himself it was nothing but an open well 
or what we might understand as an artesian well. It is very 
distinctly declared that a cylinder of one diameter was sunk 
down into the ground, and after the cylinder was there and 
had reached water another and smaller pipe was put down 
in that cylinder and to that smaller pipe a pump was at- 
tached and the water was drawn. That is not a Driven Well; 
and when we come to examine the testimony of Purdy him- 
self he describes it as an artesian well, and he says in ex- 
press terms that it was not a Driven Well, and, when asked 
as to whether it had the characteristics which we know to 
belong to a Driven Well, he said “ No,” and asserted in defi- 
nite terms that it was a well in which there was a lining of 
three or four inches in diameter, with a cylinder one and 
one-half inches, with a pump attached, placed inside the 
lining, taking it entirely out of the category of Driven 
Wells. 

With regard to the Naperville Well, that was in the Car- 
man case, the first case that was decided on this subject ; it 
was merely, as has been described, the puncture of a hole in 
the ground in a place where the water would flow through 
that puncture to the surface of the earth. 

Now, I want to occupy the remainder of my time with 
reference to the question as to the knowledge of Green of 
the use of wells for more than two years before his applica- 
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tion fora patent. I assume that the question of whether the 
circumstances of delay amounted tq an abandonment was 
decided in the case of Beedle vs. Bennett. In that case the 
summary of the facts which was made up from all these 
proofs, which have been so much dwelt upon by counsel on 
the other side, is this: “ That he, at the time of his alleged 
invention, claimed to have made a valuable discovery and 
to have invented a new process;” “that he then declared an 
intention to secure his process by letters patent and expressed 
his belief that large profits would accrue therefrom ; that he. 
ut that time, having been partly educated at West Point, 
was engaged in organizing a regiment at Cortland, N. Y., 
his residence, and was expecting soon to take part in the 
War of the Rebellion; that in June, 1861, he put down a well 
at his house in Cortland, and in October, 1861, he publicly 
drove a well, in the manner described in his original patent: 
at the fair grounds near Cortland for the use of the soldiers 
in camp, and demonstrated to his own complete satisfaction 
its success; that he gave orders and directions for the con- 
struction of proper apparatus for driving such well, and 
made arrangements for its transportation with his regiment 
as it was moved to the seat of war.” 

And then there is a long statement declaring the many 
circumstances of difficulty and trouble that involved him 
for the next three or four years, which I need not read, and 
the decision of the court on all these facts in this compact 
form is this: “ The circumstances of delay which intervened 
between that date and the time when he made his applica- 
tion for his patent, in November, 1865, are stated in the 
agreed statement of facts. These circumstances sufliciently 
rebut any presumpticns which otherwise might have arisen 
of an intention on his part to abandon and dedicate to the 
use of the public the invention described in his patent. 

And the court then cites Andrews vs. Carman with ap- 
proval, the last sentence of which decision is this: “ Under 
such circumstances it would be going far to say that his act 
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of permitting the use of his process at the camp in Cortland, 
where his regiment was there in camp, and of providing 
material wherewith to provide such wells for his regiment 
when it should move into hostile territory, amounted to a 
dedication of his invention to public use and worked a for- 
feiture of his right to it.” 

I therefore consider that matter settled; but there is an- 
other matter, whether he consented to and allowed, as the 
inventor and discoverer of the improvement, the public use 
of his invention for more than two years from the date of 
his patent. If he did tht, that would be a much more 
serious matter. Your hoi:ors know that in 1836 the law 
was that if a man allowed and consented to the use of his 
patent, as inventor and discoverer, for any time, no matter 
how short, before his application for a patent, it was fatal. 
Three vears after that, however, in 1839, in an act which is 
entitled “An act in addition to the act to promote the pro- 
gress of useful science,” €c., an act which made a number 
of small additions to and amendments of the law of 1836, it 
was provided that no such use or purchase should be fatal 
to the patent unless it was for more than two years, and the 
circuit courts have uniformly, in the cases which we have 
cited in our brief, held that under the act of 1839 such use 
must be with the consent and allowance of the inventor 
and discoverer, and it was not until 1870 that the law 
become what it is now, in the general remodeling of the 
patent law which took place then, that a man must 
prevent the use of his patent for more than two years 
or fail to get a patent, or have his patent invali- 
dated. This patent is under the law of 1839. We have 
shown in the brief the grounds on which we claim that 
in order to invalidate this patent it must be proved 
that the inventor consented to and allowed the use of his 
invention for more than two years. It is said in this case 
that this inventor did so, and, if he did, it is a fatal fact. 
If he did not, then his patent cannot be forfeited or disturbed. 


62 


Is that fact proved? Did he consent to and allow, as in- 
ventor, the use of his patent for more than two years prior 
to the application for a patent? I insist that mere knowl- 
edge of the use of an invention is not to be considered as 
the consent and allowance referred to in the statute. The 
statute says “consent and allowance as inventor and discoverer,” 
and I insist that it means that he should actively, by 
his own will, and generally for his own purpose, pecuniary 
or otherwise, actually consent to and allow—voluntarily, 
knowingly, allow and consent to the use of his invention as 
the inventor and discoverer of it, and not merely know that 
other parties are infringing; but, without reference to that 
distinction, I insist that there is no proof in this case that 
Colonel Green had any such knowledge or gave any such 
consent or suffered any man, with his own knowledge, to 
make a Driven Well for more than two years prior to his 
application for a patent. And I insist that it is proven in 
this case that in spite of all his discouragements and diffi- 
culties, in spite of his being subjected to vexations that 
amounted to four years of torture, when he first learned and 
was told by Mr. Todd that somebody was using his invention 
in 1865, he insisted upon having a patent applied for without 
any possible delay, and when hisattorney, who was just then 
taking care of his safety in the indictment which was pending 
and which was not tried until 1866, cautioned him against 
applying for a patent at that time before his indictment was 
tried, because of the injury it might work on his personal 
fortunes in that desperate strait, he nevertheless insisted 
that he would reply. He was conscious that it was necessary 
for him when he did once find out that people were using 
his inventiou without his consent to hasten his application 
for a patent; and so, in spite of his counsel, from his own 
conception of the necessity of the case, when he learned the. 
fact that men were violating his rights as an inventor, he 
took measures for an application in the latter part of 1865 
and early in 1866 made formal application more than once, 
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for one was mislaid and he was obliged to make another. He 
denies in the most positive terms that he had any knowledge 
whatever of the use of any of these wells apart from the 
experiments which he made in the latter part of 1861 or 
authorized Mudge to make, which this Court has determined 
were not to be regarded as abandonments of his invention. 
He denies it in general and he takes up each of the witnesses 
in detail and denies specifically what they say. He knows 
whether he knew or not. But they say on the other side, 
“ How was it possible for him to not know?” He lived in 
Cortland and certain wells were put down in Cortland, 
in several houses in that village. “ How was it possible 
that he should not know. that wells were put down dur- 
ing those two years?” I answer that with one simple and 
sufficient answer. One of tlie witnesses, the chief witness 
brought to fasten actual knowledge upon him by conversa- 
tion, is Dr. Bolles, whose testimony I shall allude to by-and-by. 
Dr. Bolles in his testimony says that he put down a well in 
his house in 1863, and up to that time he had never known 
of a Driven Well being put down, and in the opinion in An- 
drews vs. Carman, Judge Benedict alludes to the fact that 
Hunter, a justice of the peace,a man who knew perhaps as 
much about the town as any other man, also asserted his 
want of knowledge of any Driven Well being driven in that 
town down to 1865; but they say there is proof in this 
cause that he did know. I want to call the attention of the 
Court carefully to that proof. It isalleged in Mr. Lake’s 
brief, page 101: “Take the testimony of H. W. Woodruff, 
Henry Bates, and Dr. H. A. Bolles, and Green is proven to 
have had full knowledge of the use of these wells and of 
their manufacture by Mudge as early as April, 1863;” and 
he adds that to each of them Green expressed the utmost 
confidence in the wells and their success. 

I complain of the manner in which the learned counsel 
has stated in this brief the result and substance of the testi- 
mony of these witnesses. Over and over again, when I ex- 
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amined the statements of the brief on the other side, without 
having known anything about the testimony when it was 
taken, I have been startled by the positive assertion of facts 
alleged to be proved, and when [ come to examine the testi- 
mony I have found there was nosuch proof. I found that 
the statements were entirely erroneous as to the effect and 
meaning of the testimony. All through his brief it will be 
found that when he undertakes to state the substance and 
result of a witness’ testimony he overstates it, and, I am 
sorry to say, often misstates it in a very improper manner. 
It is very important for counsel in this cause, where we have 
a case involving two big volumes, a vast mass of testimony: 
with which counsel are supposed to be familiar and which 
they have taken, to state its results with scrupulous accu- 
racy. 

It is obligatory upon counsel, when they undertake to lay 
before the Court in their brief an abstract of the testimony 
and to tell them really what it means, that they should do 
it with the utmost fairness. I say that has not been done 
in this case, and it will be demonstrated by the statements 
which [I now make as to the testimony on this important 
question of knowledge. If it is proved, as counsel states it 
to have been proved in this case, that by the testimony of 
Woodruff and Bates and Bolles Green is shown to have had 
full knowledge of the use of these wells and their manu- 
facture by Mudge, and that he expressed to each of them 
the utmost confidence in the wells and their success—if 
that is true, then it is fatal to the patent; but let us see how 
far from true it is. He goes into details, and he states in 
his brief: “ Mr. Woodruff conversed with Col. Green about 
this well”—a well made for Woodruff by Mudge in 1862— 
“and Green claimed that he first suggested that way of mak- 
ing a well to Mudge. When the witness expressed doubt as 
to the result of the well or its permanency Green always told 
him that Mudge would finally succeed, and would make a nice 
well, as the well on the fair grounds worked nicely.” 
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There he speaks as if it were a matter of daily or frequent 
conversation between these parties. “Green always told 
him that Mudge would finally sueceed.” Now, this is Wood- 
ruff’s testimony after speaking of an unsuccessful attempt 
by Mudge in 1861. Being asked a leading question as to 
that conversation with Green about the well in 1862, he said: 
“T do not think there was anything said about his former 
attempts that I recollect of. He said, I was the first sug- 
gester,” in speaking of the well—the Driven Well. “I cannot 
teli you; I do not know that I have any further answer to 
make.” And, being pressed with the question: “ Was it at 
any of these conversations in 1862 talked over between you 
and Green as to how Mudge made this well?” he said, “/ 
do not recollect anything of the kind.” And yet counsel says 
that many times Green always told him it would be a suc- 
cess. 

Counsel says in his brief as to Bates’ testimony, page 90: 
“Green talked with him about the well and told him that 
it would be a good one. Bates told Green that Byron Mudge 
made the well and how he made it.” [| say there is no such 
proof in this cause. I say that it isa misstatement of the 
evidence of Bates. He adds: “ Green was there during the 
time the house was being built several times, and talked 
about the well at different times. Bates told Green that it 
was a Driven Well, and that Mudge drove it.” I say that is 
not proved. This is Bates’ testimony. After saying that he 
had a well put in his house—I quote, I do not give the sub- 
stance of the testimony; I give question and answer in 
order that the Court may see just what the man meant to 
say and what was the proof. That is not done by the coun- 
sel on the other side in his brief: 


Q. 28. How many times was Colonel Nelson W. Green 
there—state briefly—at Bates’ house, where the Driven 
Well was? 

A. I could not say how many times. 
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Q. 30. Do you know whether or not said Nelson W. Green 
saw this Driven Well ? 

A. I do. 

Q. 31. Why? 

A. Because we used it and talked about it. 

Q. 33. Did said Nelson W. Green pump water from it? 

A. He did. 

Q. 34. State what was said between you and said Green. 

A. I cannot remember all that was said. 

Q. 35. State what you remember was said. 

A. Well, in looking over the house we came to the well 
and cistern pump, which came up in a sink—the well pump 
on one end of the sink, the cistern pump on the other. I 
showed him my arrangement for getting water there. I 
told him how I pumped the well water from one side and 
cistern water from the other side. We pumped water—he 
did and I did, too. He said that was a good arrangement 
or a good thing. 


This was only as to pumping water on one side of the 
sink from the well and the other from the cistern; nothing 
about a Driven Well whatever; only that it was a good 
arrangement, as they were going through the house examin- 
ing the different features. He adds: 

“He spoke about which was the well and which was the 
cistern when we first started in; both were clear water ; 
that is all I! remember about the well and pump business 
just now.” 


And yet counsel says he talked with Green often, and 
Green always told him that the well was a success and who 
made it. 


Q. 36. Did said Green pump water from this Driven Well 


‘at that time? 


A. He did. 
Q. 37. Did said Green know at that time that this was a 
Driven Well? 


(See how he is plying him with leading questions! ) 
A. We talked about its being a Driven Well. 
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Q. 38. What did you say about its being a Driven Well? » 
A. I don’t remember what was said. 


On cross-examination he stated that he said he had a 
Driven Well, and that “Mudge drove it down; don’t re- 
member his exact reply,” but his first statement, given on 
the direct examination, was merely a statement that Green 
came to his house one day and went over it to see the 
different features of the house, and came to the cistern and 
saw a well, and they explained how water was pumped from 
the cistern in one end and the well in the other, and when 
asked and pressed to say he knew and told him it wasa 
Drive Well, he did not remember what was said. 

But Bolles’ testimony is still more important. Mr. Lake 
states Bolles’ testimony thus: “Doctor Bolles started out to 
find Mudge to have him make the well. Before he found 
Mudge”—this isthe counsel’sstatement of Bolles’ testimony— 
“ Before he found Mudge he met Colonel Green on the street. 
The Doctor stopped Green and inquired of him about the 
well on the fair ground and how it worked, and told him 
that he wanted a well of that kind made. Colonel Green told 
Doctor Bolles that he did not make that kind of a well, brt 
referred him to Byron Mudge, who, Colonel Green said, 
would make him a well of that kind.” 

Very important, very striking a conversation in the street 
where Colonel Green told him Mudge would make him a 
well if he wanted, and he did not make them himself, but 
referred him to a man whodid. Now, see what Bolles’ testi- 
mony really is. After saying that he wanted a well and 
tried to find Mudge, he says: 7 


“T found him after a little while, but think I saw Green 
somewhere before I found him. I don’t remember much about 
the conversation with Green, but found Mudge soon. He came 
with help and put down the well right along, and we had 
water within two or three hours. I was not there all of the 
time they were putting it down. I remember going away 
part of the time; think I was called. 
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“Q. 9. State the substance of the conversation which you 
had with Green, as near as you can recollect it. 

“A. I can't recollect. My impression is that he referred me to 
Mudge. 

“Q. 10. Referred you to Mudge for what? 

“A. Asa man that would put the well down. 

“Q. 11. State, as near as you can now recollect, where it 
was that you saw Green on this occasion. 

“A. My impression is that it was between the creek and 
the carding mill and his house. 

“Q. 12. State, as near as you can, the substance of the re- 
marks which you addressed to Green. 

“A. I could not give the conversation. My impression would 
be that I asked him about such a well and he referred me to 
Mudge. 

“Q. 13. Did you then state to Green, in substance, the 
necessity of having a well made quickly for you? 

“A. I don’t recollect.” 


And on one cross-examination he said, being asked : 


“Q. You will not swear positively that you saw Green just 
before the well was put down, will you? 

“A. I cannot ; still, my impression is that I did. 

“Q. Do you know of your own knowledge whether Colonel 
Green ever saw the well at your house or not? 

“A. Ido not.” 


That is the whole testimony of knowledge on the part of 
Green which is contained in this case, and I submit that it 
does not prove any such thing. The evidence is not directed 
to bringing to Green’s knowledge the fact of any well having 
been driven in Cortland during that time, and Green dis- 
tinctly denies all these conversations and insists that he 
did not know there was a well driven anywhere until Todd 
told him, when he immediately applied for a patent. 

How much time have I remaining? 

Tue Curer Justice. Five minutes longor. 

Mr. Keassey. It is not worth while for me to enter on 
any new discussion. I repeat that it seems to me the only 
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thing left in this case is the matter of the four alleged wells 
and the question of Green’s knowledge, or rather his consent 
and allowance to the putting down of wells in Cortland for 
more than two years previous to the application for his pat- 
ent. As to the construction of the patent, the abandonment, 
the utility of the invention, everything which can be de- 
cided by the Court, has already been determined in the cases 
which have been brought before it heretofore, and the alleged 
anticipations are merely bringing up anew the same antici- 
pations that have been in many of the other cases heretofore 
tried at the circuit. One thing I think has been mentioned 
already by my colleague, that the answer in Beedle vs. Ben- 
nett contains four hundred and eighty or two hundred and 
twenty alleged anticipations of this patent, and in other cases 
numerous allegations of the same kind are made; and yet 
these four wells are brought here, discussed, and determined 
by the courts in so many cases and generally upon the same 
testimony and are insisted upon as anticipations of this 
patent, invalidating it after all this litigation. It is now 
nearly twenty‘vears since the litigation began; the patent 
has had favorable judgments from so many courts and from 
this Court in two cases; and it seems impossible to believe 
that this case will not now impress the final seal of the ap- 
probation of the Court upon this great invention of Colonel 
Green, which has proved so useful to the world. 


ANTHONY Q. KEASBEY, 
Of Counsel with Appellants. 


Supreme Court, 
OF THE UNITED STATES, 


OcTroBER TERM. 1886. 
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C. Na. v, ALA 


Motion to pass Case No. 196, and to 
hear it and No. 440, at the next Term, 
at some day certain: and to apply 
the Rule promulgated March 28th, 
1887, to both of said Causes. 
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And now come the appellants in both of above 
causes, and, upon the facts stated in the affidavit 
and papers hereto annexed, move this Honorable 


¥ Court: 


I.—That said cause No. 196 be passed for this 
Term : and that said two causes No. 196 and No. 
440 be heard together, at some day certain, at the 
next Term. 
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| II.—That Sec. 9 of Rule 10, promulgated 28th 
| March, 1887, be applied to these two causes; and 
I that an order be made permitting the parties to act 
i under said rule in said causes. 


III.—For such other order as may be proper 
| herein. 


April 4th, 1887. 
J. C. CLAYTON, 


| 
| Of Counsel with Appellants, 
| in both of said Causes. 
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U. S. SUPREME COURT—OCTOBER TERM, 
1886. 


ANDREWS e¢e/ a/. 


Dd. . 
No. 196, 


Hovey. 
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ANDREWS ef a/. 


City AND County oF NEW York, } __ . 
State of New York, se 

WILLIAM D. ANDREws, of the city, county and 
State of New York, being duly sworn, deposes and 
says, that he is one of the appellants in the above 
entitled causes. 

That the said causes were joined and tried as one 
cause in the Court below, upon testimony taken 
partly in each of the causes but not entirely dupli- 
cated in either. These causes were heard together 
before Judges Shiras, Love and Nelson upon tes- 
timony taken separately in the causes; much of 
it was given by the same witnesses: and defend- 
ants’ witnesses at times materially varied their 
statements, which variations appellants cannot 
properly use in this Court, unless the two causes 
be heard together, as they were at Circuit. 

A portion of the testimony, in each case, is by 
different parties upon different subject matter: 
much of which is important, and can only be in- 
cluded by a joint hearing of the two causes. 

That all the testimony in the said two causes was 
used at the hearing. indiscriminately, and one 
formal decision only was made, and that in the 
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Hovey case. Judges Shiras and Love decided in 
favor of defendants and Judge Nelson in favor of 
complainants. 

Deponent further says that the said Hovey cause 


is upon the U. S. Supreme Court calendar, October 


term, 1886, as Andrews ef a/., appellants, o. George 
Hovey, No. 196; and the cause of Andrews ef al. v. 
Royal D. Cone is upon the same calendar as No. 
440 ; that only a part of the testimony in the record 
of No. 440 is in the record of No. 196. 

Deponent further says that Lake and Harmon, 
D. B. Henderson and Thomas Wilson, solicitors, 
and counsel for respondents in No. 456 (now No. 
196) and No. 761 (now No. 440), October term, 1885, 
and C. R. Ingersoll, solicitor for Appellee, in No. 377 
(now No. 120), same term, and Jed Lake, as counsel 
in said causes, prepared and signed a petition to 
this Honorable Court, ‘sking the above mentioned 
‘auses to be heard together. 

In that petition it is averred that “Ir 1s 
CERTAINLY RIGHT THAT INASMUCH As No. 456 (now 
196) AND 761 (NOW 440) WERE HEARD TOGETHER AT 
THE Circurr Court, AND AS THE EVIDENCE IN TIIE 
TWO CASES IS LARGELY THE SAME, THAT THEY 
SHOULD BE PRESENTED AT THE SAME TIME T0 THIS 
JOURT.”’ 

A printed copy of notice served upon counsel for 
appellants, with autograph letter of Lake and Har- 
mon, which accompanied the noticeattached thereto, 
is herewith filed. Copies of the motions are hereto 
annexed. 

Deponent further says, that the testimony in the 
‘cause of Andrews ef al v. Eames, No. 120, is en- 
tirely distinct from the testimony in the other causes 
and complete in itself; that complainants offered to 
stipulate into that case any evidence from any of 
the other Driven Well cases then pending, thus sav- 
ing expense and time of taking the testimony, which 
offer was declined ; and counsel for defendants was 
satisfied to proceed toa trial with the evidence as it 
was submitted. 

And this deponent further says, that the hearing 
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below of said two causes was had upon printed 
abstracts of the testimony; and that in point of fact 
avery large part of the testimony actually taken 
was not used at said hearing. And he is advised, 
and verily believes, that if Sec. 9 of Rule 10, pro- 
mulgated March 28, 1887, be made to apply to 
these causes, much expense to the parties and labor 
for the Court would be saved. 

Deponent further says that in the cause of 
Andrews ef a/v. Eames, defendant sets up in his 
answer a list of 28 patents alleged to anticipate the 
patent in suit, also 53 prior publications, and 222 
persons are named who are alleged to have had prior 
knowledge. These comprised all the defenses that 
had previously been set up in the numerous suits, 
including those in the lowa and Minnesota causes, 
but no one ofall the 222 witnesses were examined. 

That in the said cause, No. 196, the clerk has form. 
ally called upon appellants to pay $5,700 to print 
the record; earet-forthe-stmrot—s——-. to print the 
record in No. 44044€4 cock meore, 

And that deponent is not aware of any reason 
why all the material proofs and pleadings in both 
of said causes should not be printed together. 

A motion to hear together Nos. 120, 196 and 440, 
has been previously denied by this Court, at 
last term. 

Deponent further says, that the cause of Kames 

». Andrews, No. 120, under the same patent involved 
in cases No. 196, and No. 440, was fully argued 
orally early last January; that deponent has not 
yet had printed No. 196, partly for the reasons aris- 
ing from the facts above stated, and partly because 
he had reason to expect that cause No. 120 would 
have been decided before this date; and that such 
decision would have served as a guide to determine 
what action to take in causes No. 196 and No. 440. 

That in cause No. 120, the holders of the patent 
in suit prevailed in the Court below, and the bur- 
den of proof was upon the defendant and appellant, 
which is not the case in No. 196 and No, 440, 
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That, as to said cause No. 120, deponent desires 

! to respectfully ask that said cause be decided at the 

: early convenience of the Court, uponits own merits, 
and upon the briefs and oral arguments made therein 
last January, without regard to causes No. 196 and f 
No. 440, which have no connection with it. For 7 
which, among other reasons, the joint hearing of 

| the ¢hree causes was opposed, but Nos. 196 and 

; 440 have important connection, each with the 

the other, and it is so stated by counsel for ap- 

pelees in both those causes in their motion made to 

this Court, during Oct. term, 1886. 


<j ~< 


; WM. D. ANDREWS. 
| Subscribed and sworn to before me, this } 
| second day of April, A. D. 1887. 
[L. 8. | HeNrRY BEENY, 


Notary Public, Jte 17 A 


if New York County. 
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IN THE SUPREME COURT OF THE UNITED 
STATES, 


OcTOBER TERM, 1884. 


WiLLIAM D. ANDREWS, GEORGE H. 
ANDREWS, NELSON W. GREEN A ppealed trom 


and Noau J. PARSONS the United States 
.  Otreuit Court, 
e. District of 

lowa. 


GEORGE HOVEY. 


Nene ee ae 


To the Honorable Judges of the Supreme Court of 
the United States: 


Your petitioners respectfully show, that the 
above cause has been duly appealed from the 
United States Circuit Court, District of lowa, and 
is now pending in the above Court ; that the cause 
of William D. Andrews ef al. o. Royal D. Cone 
has been duly appealed from the United States Cir- 
cuit Court, District of Minnesota, and is now pend- 
ing in the above Court; that the cause of B. F. 
Green ». Phineas French, and B. F. Green and var- 
ious other defendants tried together and lately 
pending in the United States Cirenit Court, Dis- 
trict of New Jersey ; and W. D. Andrews ef al. >». 
Harris Eames, lately pending in the United States 
Circuit Court, District of Connecticut, have been 
duly appealed and are now pending in this Court ; 
all brought for infringement of Letters Patent Re- 
issue 4372, and whereas the decision in the two 
first named causes was in favor of the respondent 
and against the validity of the patent involved in 
said cause, and the decision in the other causes 
named was in favor of complainants, and in favor 
of the validity of said patent, and whereas the 
questions involved are of great interest to the 
public, as well as the parties named, and an 
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early decision of the questions involved in said 
causes is desirable, because of the widespread use of 
the patented process, and the uncertainty that has 
arisen from conflicting decisions in different districts, 
therefore your petitioners respectfully pray that 
you will advance said causes on the Docket, and 
that the same, or so many of them as the parties 
thereto may unite in signing this petition, be heard 
together at the present term of this Court, and that 
you hear the Lowa cases and Minnesota cases on the 
testimony taken in those cases, and either or all of 
the other cases that may be ready, at as early a day 
as the business of the Court will permit. And your 
petitioners would further pray, that in case these 
‘vases cannot be tried at the present term of this 
Court, that you order that the causes be tried to- 
gether as soon as the first cause is reached for trial ; 
and that time be given to hear the whole causes at 
the same time. And your petitioners will, as in 
duty bound, ever pray. 


LAKE & HARMON, 
Solicitors for Respondent, Gro. Hovey. 


Y 
Y 


JED LAKE. M. W. Harmon. 
FROM THE 
Law and Collection Office 
OF 
LAKE & HARMON, 
INDEPENDENCE, Lowa, April 6th, 1886. 

J. C. CLayton, 800 Broadway, Newark, N. J. 

Dear Sir: We. herewith enclose you notice that 
on April 29th, 1886, we will present a motion in 
United States Supreme Court to have the case of 
Kames ». Andrews and Andrews v. Hovey & Cone, 
Nos. 377, 451 and 761, heard together during the 
term commencing in October, *86. Please accept 
service and return. Motion enclosed is a printed 
copy of the motion. 
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Yours truly, 
LAKE & HARMON. 
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IN THE SUPREME COURT OF THE UNITED 
STATES.—Nos. 377, 456 anp 761. 


OcTOBER TERM. 1885. 


Wituiam D. ANnpDREws, Gro. H. 
ANDREws ef al. 


No, 456. 
0. 


(FEORGE Hovey. 
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WILLIAM D. ANpbDREWws, Gro. H. 
ANDREWS. ¢Z a/. 
yp. t No. 761. 


Roya. D. Cone. 


HorACE EAMES 


‘+P 


No. dd de 
Wintniam D. ANDREWs, Gero. H. 


ANDREWs é a/. 


Motionto Have the Three Cases Heard 
Together. 


Appealed from the Cireuit Courts of the United 
States ; District of Iowa, District of Minnesota and 
District of Connecticut. 


LAKE & Harmon, D. B. HENDERSON, THOMAS 
WILson, Solicitors for Respondents in Nos. 456 and 


| 761. 
a J. J. INGERSOLL, Solicitors for Appellant in No. 
| 377. 


A. R. West and J. C. Crayton, Solicitors for 
Appellants in Nos. 456 and 761, and for Appellees 
in No. 377. 
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The Driven Well Cases. 


To the Honorable the Judges of the Supreme Court 
of the United States : 


There are now pending in this Court the three 
vases, Horace Eames v. Andrews ef a/., No.3877; An- 
drews ef al. ». Geo. Hovey, No. 456; and Andrews 
et al. v. Royal D. Cone, No. 761, which are known 
as the DrivEN WELL CaASEs. 

In these cases the question is as to the validity of 
Reissued Patent, No. 4372, of the original patent, 
No. 73,425, issued to Nelson Green. 

In the trial of cases Nos. 456 and 761 in the Cir- 
cuit Court, while the evidence was taken sepa- 
rately, the cases were argued and decided together. 
The same issues are presented by the pleadings in 
each case. 

The solicitors and counsel for the defendants in 
456 and 761, and for the appellant in 377, unite in 
asking this Court to order that all these cases be 
presented and argued to the Court at the same 
time. 

The same questions are involved, and it will bea 
manifest saving of time to the Court, and of time and 
labor to the solicitors if the cases are so heard. As 
the question involved is the validity of the Reissued 
Patent, No. 4372, it appears to us that no injustice 
or hardship will oceur to either party to have the 
whole issue presented at the same time. 

It certainly is right that inasmuch as Nos. 456 
and 761 were heard together at the Circuit Court, 
and as the evidence in those two cases is largely the 
same, that they should be presented at the same 
time to this Court. And we can see no reason why 
No. 377 should not be heard at the time the 
other two are heard. As a further reason we 
would state that there are now pending in the Cir- 
cuit Court for Iowa about two hundred other eases 
waiting for the determination of these cases, and 
about the same number in Minnesota; also that 
in the United States Circuit Courts of other States 
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there are a large number of cases pending waiting 
the result of the decisionof this Court in these cases. | 

From the present state of the docket it is probable 
that cases 377 and 456 will be reached during the 
term commencing in October, 1886. It would be no 
hardship to the parties to postpone 377 until 456 was 
reached in its order. It certainly would be justice 
to advance 761 to be heard at that time. 

For the reasons above stated we respectfully ask 
this Court to order these cases heard at the same 
time. And that the clerk be directed to have the 
record printed early so that abstracts and arguments 
“an be prepared and printed in time to fully present 
the issues and the facts. 

The respondents in the Circuit Court ask this 
order as a matter of justice to them and economy in 
the time of the Court. 


LAKE & HARMON, 

D. B. HENDERSON, 

THOMAS WILSON, 

Solicitors and Counsel for Respond- 
ents in Nos. 456 and 761. 
J. J. INGERSOLL, 
Solicitor for Appellant in No. 377. : 

JED LAKE, ! 

Counsel in all the cases. 


The above motion was resisted by Senator Ed- 
munds and denied. 


¢. J.0.0, 


Norr.—In the original petition the name of C. R. 
Ingersoll was erroneously printed as J. J. Ingersoll, 
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United States Supreme Court, 
OCTOBER TERM, 1887. 


WILLIAM D. ANDREWS, 
GEORGE H. ANDREWS, ! 
NELSON W. GREEN et. al. | 
_ Complainants.‘ I~ Equity, No. 16. 
eta | 
GEORGE HOVEY, | 
Respondent. | 
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The Driven Yell Case. 


Brief and Argument of Respondent. 


JED LAKE, 


M. W. HARMON, 
JED LAKE, Counsel. 


Solicttors for Respondent. 


UNITED STATES OF AMERICA. 


IN SUPREME COURT---OCTOBER TERM, 1887. 


WILLIAM D. ANDREWS, ) 
GEORGE H. ANDREWS, | 
NELSON W. GREEN et. al. | Brief for Respondent. 
Complainants. * 
—Vs.— | IN Eqoulity, No. 16. 


GEORGE HOVEY, 


Respondent. ! 


JED LAKE and M. W. HARMON, Solicitors for Respondent, 
JED LAKE, Counsel. 


THE ANSWER 
in these cases, leaving out the formal parts and the names of 
the witnesses who we expected to use and the publications 
that we did not use, is as follows: 

The defendant now and at all times hereafter, reserving 
to himself all benefit and advantage of exceptions which can 
or may be taken to the many errors, uncertainties and imper- 
fections in the said complainants’ bill of complaint contained, 
for answer thereto, or unto so much and such parts thereof as 
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he is advised are material for him to answer with. He denies 
that said Green was the original or first inventor of any new 
or useful improvement in wells, whether as set forth in any 
letter patent or otherwise; but he avers that identically and 
in substance the same pretended improvement, as hereinafter 
more expressly stated, has been known and used by many 
persons other than said Green, long before the date of his 
pretended invention, and was by them known and used, and 
was on sale and was in public use more than two years before 
the time of his pretended application for letters patent. 
* * © * 

And the said defendant, further answering, denies that he 
ever at any place, whether as alleged in the said bill of com- 
plaint or otherwise, in violation of any right of the complain- 
ants, or infringement of any letters patent, wrongfully or un- 
lawfully, or in defiance of the rights of any person, construct- 
ed or used any wells, or threatens to construct or use any 
wells, or that he has ever done or intends to do any act what- 
ever, in violation of any right of the complainants; or that 
he has ever caused them any loss or injury, or deprived them 
of any gains or profits; or that any act that he has ever done 
or threatened, has had any effect to encourage or induce any 
person to infringe on said pretended patent, or upon any 
rights of the said complainants, or that he has ever been noti- 
fied of any infringment. 

And he denies severally and specifically each and every 
averment contained in the said bill of complaint, save as in 
this answer admitted, qualified, explained, or otherwise de- 
nied, 

And the defendant, further answering, denies that the 
said Nelson W. Green was the first original inventor of the 
‘pretended invention in said bill of complaint described, or 
any or either of them, or of any substantial, material or meri- 
torious component thereof, but on the contrary, he avers and 
says that the alleged invention and all substantial, material, 
and meritorious components thereof, were long prior to any- 
alleged invention theref, by said Green, described in certain 
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letters patent and in certain applications for letters patent, 
and in certain books, pamphlets and publications hereinafter 
particularly described. and were known and used by divers 
persons in this countrv and elsewhere. 

*% * % *% 

Also that the pretended invention, process, device and 
apparatus, and each thereof, substantially the same in con- 
struction and operation as that asserted in said bill of com- 
plaint to be included in, covered, and protected by said let- 
ters patent to said Green, were made and were in public use 
for more than two vears prior to any application by said 
Green, for said original letters patent, and more than two 


years prior to the date of said pretended invention. 
*% * % % 


That the knowledge of each of the aforesaid persons was 
of the pretended invention, process, device and apparatus, 
and of each thereof, and of the actual use of the same at the 
times and places stated, more than two years prior to the 
time when said Green made his first application for said pat- 
ent. 

This defendant, further answering, states that said inven- 
tion was known and used in all its partsas described in said 
complainants’ bill of complaint, and his letters patent long 
before the pretended invention claimed to have been made 
by Nelson W. Green, and was known to and used by the fol- 
jowing named persons, now residing in Buchanan county» 
lowa, in said county, in the spring of 1861: 

*% % % % 

This defendant states further that in the month of April 
or May, 1861 there was put in at Independence, Iowa, a_ well 
made by driving down into the earth an iron tube, shod with 
an iron or steel point, with perforations in the tube above the 
point, without a screen over the same, and sections of tubing 
attached as driven down, until it projected some feet into the 
water. And to the top of this tube was attached an iron 
pump. And the same was used for pumping water through, 
and was known and publicly used at such place from April or 
May, 1861, untilsometime in July or August, 1861. 
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And the defendant avers that the alleged invention and all 
the substantial, material and meritorious components thereof 
were more than two vears before said Green made any appli- 
cation for a patent, and a long time before his alleged inven™~ 
tions, described in certain printed books, pamphlets and pub- 
lications as follows, to-wit: 


In a certain book or publication known as “McKenzie's 
Five Thousand Receipts,” published by James King Jr. & 
Brother, at Philadelphia, A. D., 1829, being a republication 
from a London edition, of the same work; on page 388 of 
which all the material parts of said pretended invention are 
described. 

In a certain book known as, and called “Ure’s Dictionary 
of Arts and Manufactures,” published more than twenty years 
ago, but in what year defendant cannot now state; on pages 
65, 66, and 67 of which all the material parts of said pretended 
invention are described. 

In volume 35 of a certain work known as “Rees’ Cyclope- 
dia,” published in Philadelphia, about A. D., 1817, under the 
title: “Spring Draining Pump.” 

Also in volume 5 of said work, under the title, “Borer in 
Rural Economy,” in each of which volumes all of the material 
parts of said pretended invention are described. 


Also as shown in plates; Volume 1, Plate 37 of said Rees’ 
Cyclopedia, under the head of “Agriculture.” 

Said work, known as Rees’ Clyclopedia, is not paged, but 
the subjects are arranged in alphabetical order, and the above 
subjects are described under the several heads and pilates as 
stated. 

Also a certain book known as Mackenzie's 5,000 Receipts, 
published in Philadelphia about the year 1829, by one J. J. 
Woodward, on page 500, under the head and title of “To 
Raise Water in all Situations,” 


Also in a certain book known as Livingston’s South Africa, 
being an account of the missionary travels and researches in 
South Africa by David Livingston, published by Harper 
Brothers in 1859, on page 59 of said book. 
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Also in certain letters patent of the United States issued 
to Levi Disbro, Nov. tst, 1830. 

Also that said claimed invention was known in all its 
various parts and the principles involved in said invention 
were used by and known to the following persons residing at 
Preble, in the county of Cortland and State of New York. 

% : *% % % 

This defendant further answering states that said inven- 
tion after it was claimed to have been made in 1861, by the 
said Nelson W. Green, at Cortland, in the State of New York, 
was by him made and put into use under his order and direc- 
tion, in the said county of Cortland, and was allowed to go 
into public use with his knowledge and consent and was allow- 
ed to remain in such use from October 1861 until in March 
1866, when he made his first application for a patent. 


This defendant further states, that after the time that the 
said Nelson W. Green claims to have invented said well or 
process the same was abandoned by the said Green to the 
public, and was used by the public for more than two vears 
before the patent was applied for. 

This defendant further answering as to the well he has 
and uses, and the only well that this defendant ever pos- 
sessed, owned, used, or in any manner controlled, states that 
his well was not made in the manner and form like the said 
wells claimed by said complainants in any particular. 


And the defendant denies that the said pretended inven- 
tion in said bill of complaint described, or any material part 
thereof, was not known or used, or had not been on sale, or 
in public use, for more than two years prior to the date of 
said pretended letters patent, orto the date of the applica- 
tion therefor, and the knowledge and consent of the said 
Green; but he avers that, if it shall be held that said Green 
was the first or original inventor of said invention, or any sub- 
stantial or material part thereof, that after his said invention, 
and before he ever took any measures to obtain a patent, and 
prior to the date of said Ly hie and for a date of more than 


five years before date of his pretended application for a 


= We 


patent, said invention, as claimed in said bill of complaint, 
and in said pretended letters patent, and the substantial 
and material parts thereof, were in common, public use, 
and were on sale with the knowledge and consent of 
the said Nelson W. Green, and that he, with full knowledge 
of said public use and sale, abandoned the said pretended 
invention, if any he had, and dedicated the same to the use of 
the public. 


And the defendant avers that any letters patent which 
may have been issued to said Green in the premises were 
obtained by fraud and deceit, and that all and singular the 
several allegations in the application, specifications, claims of 
or pertaining to said original, and to the surrendered and 
re-issued letters patent, were wholly false, fraudulent, and 
untrue, as the said Green has always well known. 


And denies that the several owners in said original letters 
patent joined in the surrender of said letters patent, or in the 
application for a re-issue of the same; and likewise, on infor- 
mation and belief, denies that said original letters patent 
were ever surrendered to the said Commissioner of Patents, as 
claimed in said bill, for good and lawful cause; but on the 
contrary the defendant on information and beiief alleges that 
said re-issued patent on which this complaint is brought was 
obtained by fraud and for the fraudulent purpose of enabling 
the said N. W. Green, complainant, and the other owners of 
said letters patent, to include in said re-issued letters patent 
more and other matters and things than chose of which he 
was or claimed to be the first or original inventor, and more 
than he or the said complainants were entitled to include in 
his said original letters patent, and things and inventions of 
which he, the said N. W. Green, was not at the time of his 
said original patent, or his said application therefor the first 
and original inventor, and that said re-issued letters patent 
on which this suit is brought does include, describe and con- 
tain, and claims to have patented therein inventions and 
things of which the said complainant, the said Nelson W. 
Green, was not the first and original inventor, and further, 
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that upon the face of said letters patent, the invention therein 
patented appears to be different from the invention patented 
and claimed in said original letters patent, and that the same 
are therefore void and of no effect. 


And the defendant therefore says, on information and 
belief that said re-issued letters patent, on which this suit 
is brought, were obtained by the said Nelson W. Green by 
false and fraudulent representations and suggestions to the 
Commissioner of Patents, and that said patent is therefore 
void. 


This defendant, further answering, says that the well as 
invented and patented by the said Nelson W. Green, and as 
described by him in his said letters patent and the specifica- 
tion thereto annexed and also to the re-issue of the same, will 
not work and make a well in the soil as it is in Iowa. That 
in no part of the premises occupied by him, as this defendant 
is informed and believes, would such a well be of any use or 
benefit to this defendant. This defendant says that by reason 
of the imperfections in the construction of said wells and the 
manner in which the said Green describes them, they will not 
succeed as wells in the soil of lowa, but are wholly and totally 
a failure, by reason of the accumulation of fine particles of 
matter in the tube. | 


This defendant further avers on information and _ belief, 
that some time in the years 1871 and 1872, Elias S. Hovey 
and Elijah A. Hovey did discover and invent a method or 
process, by which wells could be made in the soil of Iowa. 


That sometime in 1872, the said Elias S. Hovey procured 
from the Commissioner of Patents at the office of said Com- 
missioner at Washington, in the District of Columbia, letters 
patent bearing date on the 20th day of February, 1872, and 
numbered 123,903, and that said process is entirely independ- 
ent from and different than the process pretended to have 
been invented by said Nelson W. Green, and is not any in- 
fringement on the rights or claims of the complainants herein, 
which letters patent, or a duly certified copy thereof, this 
defendant is ready to exhibit to the court, and to present the 
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same for inspection at such time or times as may by the 
Honorable the Judges of this court be required. And this 
defendant further avers and states to this court that by 
means of the removal of the earth upwards out of the well pit 
as described in said letters patent, issued to the said Elias 5. 
Hovey, No. 123,903, as stated in said letters patent, and the 
specifications accompanying the same, the said process in- 
vented by the said Hovey, will and does make a good and 
useful well in the soilas it is in the State of Iowa, and especi- 
ally in the land occupied by this defendant, whereas a well 
made as stated and described in the process as claimed to 
have been invented by the said Nelson W. Green, and as set 
out in his letters patent re-issue No. 4,372, and the specifica- 
tions accompanying the same, a well could not be successfully 
made in the soil of the premises occupied by this defendant. 
This defendant is the owner of the Elias S. Hovey patent for 
the State of Iowa as above set forth. 

That the wells made by this defendant after January, 1871. 
were made by cleaning out the well pit in substantial com- 
pliance with the method patented to Elias S. Hovey. 

And this defendant denies all and all manner of unlawful 
combinations and confederacy, wherewith he is by the said 
bill charged; without this, that if there is any other matter, 
cause or thing in the said complainant’s said bill of complaint 
contained, material or necessary for this defendant to make 
answer unto, and not herein and hereby well and sufficiently 
answered, confessed, traversed and avoided and denied, is not 
true to the knowledge and belief of this defendant, all which 
matters and things this defendant is ready and willing to aver 
maintain and prove, as this Honorable Court shall direct, and 
prays to be hence dismissed with his reasonable costs and 
charges in his behalf most wrongfully sustained, 

LAKE & HARMON, 
Soliciters and of Counsel for Defendant. 


This answer is duly verified. 
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OPENING ARGUMENT BY RESPONDENT'S 
SOLICITORS. 

In presenting these cases to the court for its considera- 
tion, the Respondent desires to call the attention of the court 
in the first instance, to the claim and specifications in the orig- 
inal patent No 73,425, dated January 14th, 1868, and then 
to the claim and specifications in the re-issue No. 4,372, 
dated May oth, 1871. 

As we understand the current decissions under section 
4,916, revised statutes, in case the claim and specifications are 
complete in themselves, and are so plain that one skilled in 
the art to which they apply, can, from an examination of the 
specifications and drawings, make a machine, or put in suc- 
cessful operation the process, there is no law that authorizes 
the reissue, unless the patentee has claimed more than he is 
entitled to claim as his own invention. 

In other words the reissue is authorized only “when the 
patent is invalid or inoperative by reason of a defective or 
insufficient specification, or when the patentee has claimed as 
his own invention or discovery more than he had a right to 
claim as new.” 

As we understand the law and the recent decisions, one of 
the above must be the case in order to authorize the commis- 
sioner of patents to grant a reissue. And further, the defect 
must have occurred through inadvertance, accident or mis- 
take, and without any fraudulent intention on the part of the 
patentee. 

In view of these provisions of the law, let us examine the 
specifications accompanying the original patent, and see it 
these specifications are inoperative or invalid by reason of a 
defective description. In the original we find the patentee 
states his invention as follows: 

“Figure one represents a portion of the rodwhich is driven 
or forced into the ground to form the opening or hole for the 
insertion of the tube that forms the casing or lining of the 
well, and the avenue through which the water is_ rats- 
ed to or above the surface of the ground; and Figure 2 re pre- 
sents a portion of the tube. 
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“My invention consists in driving or forcing an iron or 
wooden rod with a steel or iron point, into the earth, until it 
is projected to or into the water; and then withdrawing the 
said rod and inscrting in its place a tube of metal or wood to 
the same depth, through which and from which the water 
may be drawn by any of the well known forms of pump. 


“To enable others skilled in the art to make and use my 
invention, I will proceed to describe the same with reference 
to the drawings. 

“The driving rod, a, construct of wood, oriron or other 
metal, or of parts of each, with a sharp point, 64, of steel or 
otherwise, to penetrate the earth, and a slight swell, a, a short 
distance above the point to make the hole slightly larger than 
the general diameter of the rod. This rod I drive bya falling 
weight, or other power, into the earth until its point passes 
sufficiently far into the water to procure the desired supply. 
I then withdraw the rod and insert in its place the iron or 
wooden tube, 4, which may be slightly contracted at its low- 
er end to insure its easy passage to its place. In general this 
tube, 4, | make of iron, and of a thickness that will bear a 
force applied at its upperextremity sufficient to drive or force 
it to its place; and when a large or continuous flow of water is 
desired, I perforate this lower end of the tube to admit the 
water more freely to the inside. 


“The perforations, c, may be about one-half an inch in di- 
ameter, less or more, and from one to one anda half inches 
apart, and the perforations may extend from the bottom of 
the tube upward from one to two feet. The diameter of the 
tube should be somewhat smaller than the diameter of the 
swell, a, on the drill end of the driving rod, A. * * * 


“The rod may be of any suitable and practical size that 
can be readily driven or forced into the ground, and may be 
from one to three inches in diameter. 

“Any suitable, well-known pump may be applied to raise 
the water up through the tube to the surface or above it. 

“IT am aware of James Suggett’s patent of March 29th, 
1864, and I disclaim all secured to him therein. 


Putnns Gk Live) i> a’, VX, 


-—-[[— 


“Having thus fully described my invention, what I claim 
and desire to secure by letters patent is: The herein describ- 
ed process of sinking wells where no rock is to be penetrated, 
viz: by driving or forcing down a rod to and into the water 
under ground, and withdrawing it and inserting a tube in its 
place to draw the water through, substantially as herein de- 
scribed.” 


It will be seen, when you examine these specifications and 
claims closely, that there is nothing wanting to make a com- 
plete well, according to Green’s invention The rod is de- 
scribed in detail, and is represented in the cuts attached and 
referred to. It is to be driven into the earth until it is pro- 
jected to or into the water under the ground, and then with- 
drawn and the tube is forced down to the same depth as the 
rod was driven. The tube is shown in the drawing and de- 
scribed in the specifications. It would seem that there could 
be no cause fora reissue. It is all stated that is necessary to 
make the well. It is complete and perfect. That the de- 
scription is all sufficient to enable one skilled in the art to 


make such wells, we will refer the Court to the ‘estimony, pf 
George Hovey, Intgs No. 47 to §7, both inclusive. K J 
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E. A. Hovey, ’ Yes... “ * Ko 

Each of these witnesses testifies that he has had considera- 
ble practice in making what are known as driven wells, or iron 
tube wells, and on an examination of the specifications as pre- 
sented to them, state that from an examination of the specifi- 
cations and drawings in the original patent, they would have 
no difficulty in making that kind of a well in soil where it 
could be made, with an open ended tube with such large holes 
as described in Green's original patent. 

Besides, not attempting to disprove that these specifica- 
tions are complete, the complainants put on the stand one 
W. O. Barnard, who says that he did make two wells in the 
way described by N, W. Green, and that they were good and 
successful wells. See W. O., Barnard’s evidence. Direct in- 
terrogatory No, 23. j—? fr 3 Of 
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And this evidence has not in any manner been contradict - 
ed by any one. The complainants have not by any evidence 
or any showing, tried to satisfy the Court that any one skilled 
in the art of making driven wells could not have made a well 
by reading the specifications and claim of the original patent 
without the reissue. 

The testimony on that point stands out full. fair and un- 
contradicted. 

Then why was a reissue sought? For what purpose did 
the patentee surrender the original and get a reissue? 


In presenting this point I wish the Court to bearin mind 
that the evidence of Mr. Green conclusively shows: 


1. That hisclaimed invention was in September or Octo- 
ber, 1861. That it was in one of those two months, that he 
gave the description of the method, and had the experiment 
made. In the month of November, 1861, he had a well putin 
for Julius A. Graham, on the Fair Ground at Cortland, N. Y. 
That such well was a success, and gave an abundance of water 
during the entire time that the regiment was on the Fair 
Grounds, which is shown to have been about two months 
after the well was made. 


2. And asa further part of the proof to show that this 
original patent was not inoperative or inaffective by reason 
of defects in the specifications, we wish to call the attention 
of the Court to the fact that this invention is claimed to have 
been madc in 1861. That between that time and the time 
when a patent was applied for by N. W. Green, which was 
March, 1866, James Suggett and Byron Mudge had been 
putting down wells at Cortland, where Green lived, and had 
applied fcr and obtained patents, and that when Green made 
his application, the art of making these wells had been highly 
developéd by others, and Mr. Green knew of that fact, and 
had an opportunity to profit by their labors. These facts 
show that his opportunities to make his specifications perfect 
were good, and that they were, is shown by the evidence 
that wells could be made and were made with success pre- 
cisely as he has stated in his specifications. 
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Then if the original was not inoperative or void, by reason 
of defective specifications, there was no law authorizing the 
reissue. If the reissue was not authorized by the terms of the 
statute, then the Commissioner of Patents exceeded his juris- 
diction and the reissue is void for want of authority to issue it. 


In the case of the Giant Powder Co. vs. California Vigorit 
Powder Co., Off. Gazette Vol. 18, p. 1339, Fed. R. Vol. 4, p. 720, 
the Court said: “A reissue can only be had when the 
original patent is inoperative or invalid from one of two 
causes; either by reason of a defective or insufficient specifica- 
tion, or by reason of the patentee claiming as his own inven- 
tion, or discovery, more than he had a right to claim as new.” 


In the case of Flower et al. vs. Rayner, Fed. R. Vol. 5, p. 
793, the Court said: “A careful reading of the law shows 
that the Commissioner has power to grant a reissue only in 
special cases, and under particular circumstances.” “The 
original patent must be inoperative or invalid either for de- 
fective or insufficient specifications or from claiming as new, 
more than the patentee has the right toclaim.” “And in addi- 
tion to this, the error which is sought to be corrected, must 
have arisen by inadvertance, accident or mistake.” Thus it 
will be seen that when the original patent is not inoperative 
or invalid by reason of a defective or insufficient specification, 
or by reason of the patentee claiming as his own invention or 
discovery, more than he had aright to claim, there is no 
authority in the Commissioner to grant a reissue And if so 
granted without authority, the Commissioner exceeds his 
jurisdiction, and his action is illegal, and the reissue so made 
is void. 

Russell vs. Dodge, 3 Otto, 460, 

Powder Co. vs. Powder Works, 8 Otto, 138, 

Giant Powder Co. vs.-California Vigorit Powder Co., Official Gazette, 
Vol. 18, p. 1339; Fed. Reporter, Vol 4, p. 720, 

Oil Cup Co. vs. Harper Steam Lubricator Co.. Fed. R., Vol. 4, p. 328, 

Putman vs. Tinkham, Fed. Reporter, 4, p. 441, 

Flower vs. Rayner, Fed. Reporter, Vol. 5, p. 793. 

We wish now to call the attention of the court to the 
specifications of the reissue, and the original, which are here 
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And this evidence has not in any manner been contradict - 
ed by any one. The complainants have not by any evidence 
or any showing, tried to satisfy the Court that any one skilled 
in the art of making driven wells could not have made a_ well 
by reading the specifications and claim of the original patent 
without the reissue. 

The testimony on that point stands out full. fair and un- 
contradicted. 

Then why was a reissue sought? For what purpose did 
the patentee surrender the original and get a reissue? 


In presenting this point I wish the Court to bear in mind 
that the evidence of Mr. Green conclusively shows: 


1. That hisclaimed invention was in September or Octo- 
ber, 1861. That it was in one of those two months, that he 
gave the description of the method, and had the experiment 
made. Inthe month of November, 1861, he had a well putin 
for Julius A. Graham, on the Fair Ground at Cortland, N. Y. 
That such well was a success, and gave an abundance of water 
during the entire time that the regiment was on the Fair 
Grounds, which is shown to have been about two months 
after the well was made. 


2. And asa further part of the proof to show that this 
original patent was not inoperative or inaffective by reason 
of defects in the specifications, we wish to call the attention 
of the Court to the fact that this invention is claimed to have 
been made in 1861. That between that time and the time 
when a patent was applied for by N. W. Green, which was 
March, 1866, James Suggett and Byron Mudge had been 
putting down wells at Cortland, where Green lived, and had 
applied fcr and obtained patents, and that when Green made 
his application, the art of making these wells had been highly 
developéd by others, and Mr. Green knew of that fact, and 
had an opportunity to profit by their labors. These facts 
show that his opportunities to make his specifications perfect 
were good, and that they were, is shown by the evidence 
that wells could be made and were made with success pre- 
cisely as he has stated in his specifications. 
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Then if the original was not inoperative or void, by reason 
of defective specifications, there was no law authorizing the 
reissue. If the reissue was not authorized by the terms of the 
statute, then the Commissioner of Patents exceeded his juris- 
diction and the reissue is void for want of authority to issue it. 

In the case of the Giant Powder Co. vs. California Vigorit 
Powder Co., Off. Gazette Vol. 18, p. 1339, Fed. R. Vol. 4, p. 720, 
the Court said: “A reissue can only be had when the 
original patent is inoperative or invalid from one of two 
causes; either by reason of a defective or insufficient specifica- 
tion, or by reason of the patentee claiming as his own inven- 
tion, or discovery, more than he had a right to claim as new.” 


In the case of Flower et al. vs. Rayner, Fed. R. Vol. 5, p. 
793, the Court said: “A careful reading of the law shows 
that the Commissioner has power to grant a reissue only in 
special cases, and under particular circumstances.” ‘The 
original patent must be inoperative or invalid either for de- 
fective or insufficient specifications or from claiming as new, 
more than the patentee has the right toclaim.” “And in addi- 
tion to this, the error which is sought to be corrected, must 
have arisen by inadvertance, accident or mistake.” Thus it 
will be seen that when the original patent is not inoperative 
or invalid by reason of a defective or insufficient specification, 
or by reason of the patentee claiming as his own invention or 
discovery, more than he had aright to claim, there is no 
authority in the Commissioner to grant a reissue And if so 
granted without authority, the Commissioner exceeds his 
jurisdiction, and his action is illegal, and the reissue so made 
is void. 

Russell vs. Dodge, 3 Otto, 460, 

Powder Co. vs. Powder Works, 8 Otto, 138, 

Giant Powder Co. vs.-California Vigorit Powder Co., Official Gazette, 
Vol. 18, p. 1339; Fed. Reporter, Vol 4, p. 720, 

Oil Cup Co. vs. Harper Steam Lubricator Co.. Fed. R., Vol. 4, p. 328, 

Putman vs. Tinkham, Fed. Reporter, 4, p. 441, 

Flower vs. Rayner, Fed. Reporter, Vol. 5, p. 793. 

We wish now to call the attention of the court to the 
specifications of the reissue, and the original, which are here 


— — 


printed side by side for the purpose of more easily comparing 


them. 


Specification, forming part of Letters | 


Patent No. 73,425, dated January 14, 
1808. 


es 


To all whom it may concern: 

1. Beit known that I, NELSON W. 
GREEN, of Cortland, in the county of 
Cortland and State of New York, have 
invented a new and useful improvement 
in the manner of sinking and construct- 
ing artesian or driven wells, where no 
rock is to be penetrated, and of raising 
water therefrom; and I do hereby de- 
clare the following to be a full, clear 
and exact description of the same, refer- 
ence being had to the accompanying 
drawings, making a part of this specifi 
cation, in which — 

2. Figure I represents a portion of 
the rod which is driven or forced into 
the ground, to form the opening or hole 
for the insertion of the tube that forms 
the casing or lining of the well, and the 
avenue through which the water is rais- 
ed to or above the surface of the ground: 
and figure 2 represents a portion of the 
tube. 

3. My invention consists in driving 
or forcing an iron or wooden rod, with 
a steel or iron point, into the earth un 
til it is projected to or into the water 
and then withdrawing the said rod and 
inserting in its place a tube of metal or 
wood to the same depth, through which, 
and from which the water may be drawn 
by any of the usual well known forms 
of pumps. 

4. To enable others skilled in the 
art to make and use my invention, | will 
proceed to describe the same with ref- 
erence to the drawings. 


5. The driving rod A, i construct of | 
wood, or iron, or other metal, or of | 


parts of each, with a sharp point B, of 
steel ur otherwise, to penetrate the earth 
and a slight swell, A, a short distance 
above the point, to make the hole slight- 
ly larger than the general diameter of 
the rod. This rod I drive by a failing 
weight or other power, into the earth, 
until its point passes sufficiently far into 
th water to procure the desired supply. 
I then withdraw the rod and insert in 
its place the iron or wooden tube RB, 
which may be slightly contractea at its 
lower end, to insure its easy passage to 


Specification forming part tf Letters 
Patent No. 73,425, dated January;14, 
1868; reissue No. 4,372, dated May 4, 
1571. 

To all whom it may concern: 

1. Beit known thatI, Netson W. 
GREEN, of Amherst, in the county of 
Hampshire and State of Massachusetts. 
have invented a new and _ Improved 
Method of Constructing Artesian Wells; 
and I do hereby declare that the follow- 
ing is a full, clear and exact description 
of the same, reference being had to the 
accompanying drawing, forming part of 
this specification. 

2. My invention is particularly in- 
tended for the construction of artesian 
wells in places where no rock is to be 
penetrated. 

3. The methods of constructing wells 
previous to this invention were what 
have been known as ‘‘sinking’’ and 
‘**boring,’* in both of which the hole or 
opening constituting the well was pro- 
duced by taking away a portion of the 
earth or rock through which it was 
made. 

This invention consists in produ- 
cing the well by driving or forcing down 
an instrument into the ground until it 
reaches the water, the hole or opening 
being thus made by a mere displace- 
ment of the earth, which packed 
around the instrument, and not remov- 
ed upward from the hole as it is in bor- 
ing. The instrament to be employed 
in producing such a well, which, to dis- 
tinguish it from ‘‘sunk” or ‘‘bored’’ 
wells, may be termed a ‘*driven well,” 
may be any that is capable of sustaining 
the blows or pressure necessary to drive 
it into the earth; but | prefer to employ 
a pointed rod, which after having been 
driven or forced down until it reaches 
the water, J withdraw, and replace by a 
tube made air-tight through its length, 
except at or near its lower end, where 
[ make openings or perforations for the 
admission of water, and through and 
from which the water may be drawn by 
any wellknown or suitable form of 
pump. 

5- In certain soils the use of a rod 
preparatory to the insertion of a tube is 
unnecessary, as the tube itse:f through 
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This variation or rather enlargement of the claim was 
held to invalidate the patent. 


In the case of the Giant Powder Co. vs California Vigorit 
Powder Co., 4 Fed. Rept. 720, the reissue was held invalid, be- 
cause in the original nitro-glycerine was tobe combined with 
some non-explosive absorbent; and in the reissue nitro- 
glycerine could be combined with an absorbent, either explo- 
sive or non-explosive. This change was held to enlarge the 
scope of the patent, and therefore the commissioner exceeded 
his jurisdiction when he granted the reissue. 


In the case of Flower, et al, vs Rayner. 5 Fed. Rept. 793, 
the original was for producing indelible lettering designs upon 
sheet tin and tinned sheet iron, by heat that wouid slightly 
amalgamate the colors printed with the tin. The reissue did 
not confine the lettering to tin or tinned sheet iron, but ex- 
tended it to other articles, and also abandoned the process of 
heating sufficiently to amalgamate the colors with the mater- 
ial on which it was printed. 


This was an unauthorized variation and the reissue was 
held void. 

Passing now to the thirteenth paragraph, we find there 
another claim, which is not in any manner hinted at in the 
original. | 

“In some cases the water will flow out from the top of the 
tube without the aid ofa pump. In other cases the aid ofa 
pump to draw the water from the well may be necessary. In 
the latter case I attach to the tube by an a air-tight connec- 
tion, any known form of pump.” If the Court will examine the 
original specifications they will find reference to a pump in 
only two places, to-wit: The last clause of the third para- 
graph says: “Through which and from which the water may 
be drawn by any of the usual well known form of pumps.” 


Then paragraph nine says: “Any suitable, well known 
pump may be applied to raise the water up through the tube 
to the surface or above it.” 

The original specifications make no other allusion to a 


pump. 
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open end, and in case a large flow of water is desired, holes 
ire made in the side of the tube, and may be one-half inch 
n diameter and extend up the tube from one to two feet. 


This reissue is granted about ten years after the invention 
is Claimed. In that time a large number of wells are made 
and according to the testimony, a large number of patents are 
ssued, and very much is learned in regard to making this kind 
of well. Taking the testimony of complainants’ witnesses, Mr. 
Hazzard, of Herkimer Co., N. Y., Mr. C. Brown, of St. Paul, 
Minn., ]. M. Chandler, Geo. Burr and A. Brown, of Indepen- 
dence, Iowa, J. M. Fargo, of Wars :w, N. Y., a large number 
wells were made before 1868, by driving a tube into the 
ground without using the preparatory rod. 


If to this you add the testimony of respondent's witnesses? 
George Warne, S. S. Allen, S. P. McEwen, T. H. Tyson, A. F. 
Williams, J. E. Trexler, John A Davis, T. J. Lincoln, Elijah A. 
Hovey, Elias S. Hovey and several others, a large number 
of that class of wells made bv driving the tube into the 
ground without the use of a preparatory rod, were made, 
ranging from 1861 to 1871, and in that time that method had 
become well known and used. 2 

3 KO? Kb 4F9 

Then fake the testimony of A. Butterfield, George Leland 
and john SARE of Waterloo, Iowa. They saw wells 
made in that way and made them that way themselves, in and 
about Blackhawk county, Iowa, commencing with the year 
1865 and on to the year 1871, and perhaps later. 


Then take complainents’ witness Nate Stanton, of Water- 
loo; he made, as they proved by him, a large number of wells 
in that way, commencing with 1867 and continuing to about 
1873. 

In the case of Russell vs Dodge, 3 Otto, 493, the Court 
held the reissue void, because in the original patent the use of 
fat liquor ina heated condition in tanning skins, was the gist of 
the invention. In the reissue the use of the fat liquor heated 
was left a mere matter ofoption. But it was claimed that the 
fat liquor could be used either with or without heati ng. 
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13. In some cases the water will flow 
out from the top of the tube without 
the aid ofa pump. In other cases the 
aid of a pump to draw the water from 
the well may be neeessary. In the 
latter cases L attach to the tube by an 
air tight connection, any known form of 
pump. 

14. What I claim as my invention, 
and desire to secure by Letters Patent, 
is 

ts. The process of constructing wells 
by driving or forcing an instrument into 
the ground until it is projected into the 
water, without removing the earth up- 
ward as it is in boring, substantially as 
herein described, 

N. W. GREEN. 
Witnesses: 
SYDNEY E. SMrra, 
W. Morris SMITH. 
We find in the fourth paragraph of said reissue specifica- 
tion, the following! statement, no part of which is in the 


original. 

“The hole or opening being thus made by a mere displace- 
ment of the earth, which is packed around the instrument, 
and not removed upward from the hole as it is in boring.” 

In the fifth paragraph we find an entire new matter stat- 
ed, one that was not hinted at in the original. 

“In certain soils, the use of a rod preparatory to the inser- 
tion of the tube is unnecessary, as the tube itself, through 
which the water is to be drawn, may be the instrument which 
produces the well by the act of driving it into the ground to 
the requisite depth.” 

No intimation of such an act is set out in the original, and 
the tube shown in the drawings accompanying this patent, is 
a blunt ended instrument: hollow also, and could not be 
driven into any compact soil without previously making a 
hole in the ground, in which to insert it. 

We wish to call the attention of the Court to this matter 
particularly, and also to some evidence on these points. 

This method of makinga well by driving the tube itself, isa 
different one than that set out tn the original. There the rod 
is to be driven and then withdrawn, and a tube inserted with 


ts place. In general, this tube B. | 
nake of iron, and of a thickness that 
will bear a force applied at its upper ex- 
‘remity sufficient to drive or force it to 
‘ts place; and where a large or continu- 
nus tlow of water is desired, I perforate 
his lower end of the tube, to admit the 
water more freely to tne inside. 

6. The perforations c, may be about 
»ne-half of an inch in diameter, less or 
nore, and from one to one and a half 
nch apart, and the perforations may 
+xtend from the bottom of the tube up- 
para from one to two feet. The diam- 
eter of the tube should be somewhat 
pmaller than the diameter of the swell, 
a, on the drill end of the driving rod A. 
‘ 7. In localities where the water is 
pear the surface of the ground, and the 
well is for temporary use only. as in the 
>ase of a moving army, or for temporary 
camps, lighter. and thinner material 
than iron may be used for making the 
ubes, as for instance, zine, tin, copper, 
br sheet metal ofany other kind, or even 
Wood may be used, 

S. The rod may be of any 

and practical size that can be 


suitable 
readily 


lriven or foreed into the ground, and 
may be from one to three inches in. di 
prive ter, 

® <Any suitable well-known pump 
may be applied to raise the water up 
Bhrough the tube to the surface on 


above it. 

1 Lamaware of James Sugygett's 
patent of March 29, rS804g, and I dis 
tiaim all secured to him therein 

; &t. Having thus tally described my 
invention, what l claim and desire to 
hecure by Letters Patent is 

12. The herein described process of 
kinking wells where no rock is to 
penetrated --viz, by driving or forcing 
slown a rod to and into the water under 
Bround, and withdrawing it and insert 
Bug a tube in its place, to draw the wa 
fer through, and substantially as herein 
Mescribed. 


i* 


N. W. GREEN 
Witnesses: 
Bb. STOUGHTON, 
Jos. PECK. 
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which the water is to be drawn may be 
the instrnment which produces the well 
by the act of driving it into the ground 
to the requisite depth. 

6. To enable others to make and 
use my invention, I will proceed to des 
cribe it with reference to the drawing, 
in which 
7. Figure t represents a portion of 
the pointed rod above mentioned, and 
Fig. 2, a portion of the tube which 
forms the casing or lining of the well. 

8. The driving rod A, I construct of 
wood or iron or other metal, or of parts 
of each, with a sharp point, B, of steel 
or otherwise, to - netrate the earth, and 
a slight swell, A, a short distance above 
the point, to make the hole slightly 
larger than the general diameter of the 
rod. ‘This ae I drive by a falling 
weight or other power, into the earth 
until its point passes sufficiently far into 
the water to procure the desired supply. 
I then withdraw the rod and insert: in 
its place the ‘*tair tight” iron or wooden 
tube B, which may be slightly contract 
ed at its lower end to insure its easy 
passage to its place. In general this 
tube BR, T make of iron, and of a thick 
ness that will bear a foree applied at its 
upper extremity suthcient to drive oa 
force ut te its place; and where a large 
or continueus flow of water is desired, | 
perforate this tube near its lower end 
to admit the water more freely to the 
tuside. 

9 The perforations c, may be about 
one half of an inch in diameter, less or 
more, and from one and a half 
inches apart, and the perforations may 
extend from the bottom of the tube up. 
ward from one to two feet, 

10. ‘The diameter of the tube should 
be somewhat smaller than the diameter 
of the swell a, on the drillend of the 
driving rad A, 

tt. In localities where the water is 
near the surface of the ground and the 
well is for temporary use only, as in the 
case of a moving army or for temporary 
camps, lighter and thinner materials 
than iron may be used for making the 
tubes, as for instance, zinc, tin, copper 
or sheet metal of other kind, or even 
wood may be used. 

12. The rod may be of any suitable 
and practical size that can be readily 
driven or forced into the ground, and 
may be from one to three inches in di- 
ameter. 
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In the reissue we find in paragraph No. 4, the last clause 
reads: “And through and from which the water may be 
drawn by any well known or suitable form of pump.” 


This clause, as will be seen, covers all the allusions to a 
pump made in the original. It suggests all that is suggested 
in the original, That is, that a pump is to be inserted in this 
tube to draw out the water. 


These allusions to the pump clearly indicate that a pump 
is to be inserted in the tube, which is to be from one to three 
inches in diameter. But inthis thirteenth clause of the reissue 
for the first time we are told that the pump, when necessary, 
may be attached to the tube by an air-tight connection. 
Nothing of this is hinted at in the original, nor is it shown in 
any drawing; nor was it contemplated according to anything 
appearing in the statements made to the Patent Office before 
the original patent was issued. 

These matters that we have pointed out we think area 
clear addition to the scope of the patent. It is increased in its 
effect by the addition of these matters to which we have re- 
ferred, and which matters are an enlargement of the scope of 
the patent by the reissue, and were not stated or hinted at in 
the original: neither the specifications or the drawings giving 
any clue to them. 

Then if we take the claim in each we will see that there 
is a material variation in the claim. These when examined, 
will show that his claim is a different invention in the reissue 
than in the original. If the name and other parts of the speci- 
fications were different, we should say that these two claims 
were for an entirely different invention. 

By reading the claims alone, unaccompanied by the names 
of the party and other matters appearing on the face of the 
papers, one would come to the conclusion that here were 
patents for two different ways of making wells. 

Then if we turn again to the original specifications we find 
at paragraph ten the following statement: “I am aware of 
James Suggett’s patent of March 29th, 1864, and I disclaim all 
secured to him therein.” 
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This disclaimer no where appears in the specifications of 
the reissue. 

We claim that by leaving out that matter the patentee has 
tried to enlarge the scope of his patent, and that if the scope 
is enlarged by the omission of any matter in the original, then 
the reissue is as invalid as though enlarged by the addition of 
new matter to the reissued specifications. 

It would make no difference in the effect tha® the retssue 
would have, whether vou enlarged it by adding new matter, 
or by the omission of some substantive matter that was in the 
original, whereby the scope of the patent was restricted. 


So we claim that this omission, relieving the patent as it 
does from the restriction of the matters patented to James 
Suggett, enlarges its scope, allows the ccmplainants to claim 
that their patent is infringed when it is not, and thus enlarges 
its scope, and is therefore illegally issued, and void. 


In Russell vs. Dodge, 3 Otto, 463, the Court says: “And as 
a reissue can only be granted for the same invention embraced 
by the original patent, the specifications could not be substan- 
tially changed, either by the addition of new matter or the 
omission of important particulars, so as to enlarge the scope of 
the invention as originally claimed.” 

In that case the original patent was for treating skins when 
in process of tanning, with hot fat liquor. Inthe reissue the 
matter of heating the liquor was not specifically claimed, but 
it was claimed for treating skins in the process of tanning 
with fat liquors. This reissue was held invalid. 


In the case of the Giant Powder Co. vs California Vigorit 
Powder Co., 4 Fed. Rept. 720, the Court says: “The original 
patent covers a compound of nitro-glycerine and any inexplo- 
sive porous absorbent, which will take up the nitro-glycerine 
and render it safe for transportation, storage and use, without 
loss of its explosive power.” “The reissued patent enlarges the 
scope of the invention so as te embrace a compound of nitro- 
glycerine with any porous substance, explosive or inexplo- 
sive.” This change the Court says, invalidates the patent. 
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If that change willso invalidate the patent in the case con- 
sidered by that Court it seems to us that the changes made 
in this case will invalidate the reissue. 

Thus we take the position: 

First, that the original specifications are so complete and 
full that there was no legal grounds on which a reissue could 
be asked, citing Revised Statutes, section 4916. 

Lockwood ws Morey § Wall, 230, 

Russell ws. Dodge, a3 U. S. (3 Otto,) 463, 

Railway vs Sayles, 97 U. S. fo Otto) 563, 

Giant Powder Co. vs. California Vigorit Powder Co., 

4. Federal Reporter, page 722, 
Flower vs. Rayner, Fed. Reporter, Vol. 5, p. 793. 
Searls vs. Bouton, 12 Fed. Reporter, p. 625, on p. 026. 
second, We take the further ground that the scope of the 

patent has been enlarged by the changes and omissions as 
pointed out by us, and that for that reason, also, the reissue ts 


invalid, citing the authorities above, and also the following: 
Powder Co. vs. Powder Works, 8 Otto, 138, 4 Fed R. 411, 
Putman vs. Tinkham, Reporter, (of Boston,) vol. t1, p. 78, 
Siebert Cylinder Oil Cup Co. vs. Harper Steam Lub. Co.. 


Vul. 4, Fed. Reporter, p. 325, 

Root vs. E. N. Welch Mfg. Co. 4 Fed. Rep. 423, 

Washburn & Moen et al vs. Haish, 4 Fed. Rep., g00.; on page 
glo especially, 

Novelty Paper Box Co. vs. Staples, 5 Fed. Rep., gig. 

In the case of McMillan, et al. vs Russell, et al., the Court 
said: ‘Whether two patents cover the same invention must 
be determined by the tenor and scope of their ciaims, not by 
the descriptions in their specifications.” 1 Fed. Rept. 722. 

Jf this is good law the converse must be true, that when 
the claims are so different as to be fortwo different patents, 
then if one is the reissue of the other the reissue is for a differ- 
ent invention, and is invalid. Applying that principle to this 
case the reissue must be held void. 

In the case of Smith, et al., vs Merriam, et al., 6 Fed. Rept. 
903, the Court holds, “That when the patent is for stay strips 
to cover seams to boots and shoes, it cannot be reissued so as 
to cover a stay strip with a recession to hug the seam put in 
the strip before sewing on.” Such a variation does invalidate 
the patent. 
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In the case of the Novelty Paper Box Co. vs Staples, 5 Fed. 
Rept. gig. “The second claim of the reissue, which if regarded 
as simply introducing the tongue or corners, without preserv- 
ing the locking qualities referred to, it is such a departure 
from the original invention as to render the reissue invalid.” 

In Atwater Mfg. C. vs Beecher Mfg. Co., 8 Fed. Rept. 608, 
“The introduction of new matter into a reissue renders the 
reissue void.” 

In Meyer vs Maxheimer, 9 Fed. Rept. 99, “A reissue that 
covers more than the original is void.” 

In the N. Y. Bung & Bushing Co. vs Hoffman, 9 Fed. Rept. 
199, ‘When the original is for a particular form of wooden 
bushing in an iron one, a reissue for any form is broader than 
the original and is therefore invalid.” 

In the case of Kells vs McKenzie, et al. by Brown, J., E. D. 
of Mich., 9 Fed. Rept. 284, the Court cities Seymour vs. Os- 
born, 11 Wall, 544, and Batiin vs Taggert, 17 How. 74. and 
holds that “There is nothing here tending to show that his 
original patent was inoperative or invalid by reason of a de- 
fective or inefficient specification.” And then holds the re- 
issue invalid. 


The Court also cites 
Kussell vs Dodge, 93 U. S. 460, 
Powder Co. vs Powder Works, 98 U. &. 126, 
Turbine Mfg. Co. vs Ladd. 102 U. S. 408. 


And holds the reissue void for the addition of new matter 
which enlarges the scope of the patent. 

The variances between the original and reissue in these 
cases are not any greater or more glaring than in this case. 

We have examined a large number of cases, and have not 
found one where the variance is so great as it is in this case 
but what the Courts have declared is void on that ground. 

In the case of Edward Miller & Co., vs The Bridgeport 
Brass Co., decided by the Supreme Court of the U.S., Janu- 
ary 9, 1882, and published in 21 O. G., 201, 

sradley J. says “These after-thoughts, developed by the 
subsequent course of improvement and intended by an ex- 
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pansion of claims to sweep into one net all the appliances 
necessary to monopolize a profitable manufacture, are obnox- 
ious to grave animadversion. The pretense that there was 
an inadvertance and oversight which had escaped the notice 
of the patentee for fifteen years is too bald for human cre- 
dence. Hesimply appealed from the judgment of the office 
in 1860 to its judgment in 1876; from the commissioner and 
examiner of that date to the commissioner and examiner of 
this, and upon a matter that was obvious on the first inspec- 
tion of the patent. If a patentee who had no corrections 
to suggest in his specification, except to make his claim 
broader and more comprehensive, uses due diligence in 
returning to the Patent Office and says: “I omitted this;’ 
or “my solicitor did not understand that;” his applica- 
tion may be entertained, and on a proper showing, corrections 
may be made; but it must be remembered that a claim of a 
specific device or combination and an omission toclaim other 
devices and combinations apparent on the face of the patent, 
are in law a dedication to the public of that which is not 
claimed. It is a declaration that what is not claimed is either 
not the patentee’s invention, or if his, he dedicates it to the 
public. This legal effect of the patent cannot be revoked 
unless the patentee surrenders it and proves that the specifi- 
cation was framed by real inadvertance, accident or mistake, 
without any fraudulent or deceptive intention on his part, and 
this should be done with all due diligence and speed, Any 
unneeessary laches or delay in a matter thus apparant on the 
record affects the right to alter or re-issue the patent for such 
cause. If two years public enjoyment of an irvention, with 
the consent and allowance of the inventor is evidence of 
abandonment and a bar to an application for a patent, a public 
disclaim in the patent itself should be construed equally favor- 
able to the public. Nothing but a clear mistake or inadver- 
tance and a speedy application for its correction is admissible 
when it is sought merely to enlarge the claim.” 


Tine Supreme Court in this case, in commenting on the 
misuse of the law as practised by patentees and indulged by 
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the Patent Office, says: “The power given by lawto issue a 
new patent upon the surrender of the original for tie correc- 
tion of errors aud mistakes, has been greatly misunderstood 
and abused.” ad ° “It was carefully confined to cases 
where the patent was invalid or inoperative by reason of a 
failure to comply with any of the terms and conditions pre- 
scribed by the law for giving a clear and exact description of 
the invention, and where such failure was due to inadvertance, 
accident or mistake, without any fraululent or deceptive in- 
tention. This being shown, a new patent with a correct 
specification was authorized to be issued for the same inven- 
—” * © & “Fre Ghy-thied section of Che act 
of 1870, which was the law on this subject when the re-issue 
in the present case was granted, was in the following words:” 
‘Whenever any patent is inoperative or invalid by reason of a 
defective or insufficient specification, or by reason of the put- 
entee claiming as his ou tnvention or discovery more than he 
had a right to claim as new, tf the error had arisen by inad- 
vertance, accident or mistake, and without any fraudulent or 
deceptive intention, the commissioner shall, on the surrender of 
such patent, and the payment of the duty required by law, cause 
a new patent for the sameinvention and in accordance with 
the corrected specifications, to be tssued to the patentee.” 


“Tt will be observed that while the law authorizes a re-issue 
when the patentee has claimed too much, so as to enable him 
to contract his claim, it does not in terms, authorize a reissue 
to expand his claim. The great object of the law of reissue 
seems to have been to enable a patentee to make the descrip- 
tion of his invention more clear, plain and specific, so as to 
comply with the requirements of the law in that behalf, which 
were very comprehensive and exacting.” 

Upon the question of delay in applying for a reissue, the 
Court further says: 

“When, if the claim is too narrow, that is, if it does not 
contain all that the patentee is entitled to, the defect is ap- 
parent on the face of the patent and can be discovered as 
that document is taken out of its envelope and opened, there 


can be no valid excuse for delay in asking to have it correc- 
ted. Every independent inventor, every mechanic, every 
citizen is affected by such delay, and by the issue of a new 
patent, with a broader and more comprehensive claim. The 
granting of a reissue for such a purpose after an unreasonable 
delay is clearly an abuse of the power to grant reissues, and 
may justly be declared illegal and void. It will not do for the 
patentee to wait until other inventors have produced new 
forms of improvement, and then, with the light thus acquired, 
under pretense of inadvertancy and mistake. apply for such 
an enlargement of his claim as to make it embrace these new 
forms.” 

On this subject of enlarging the scope of the patent by a 
reissue, and to illustrate the necessity of the restriction, the 
Court in this case says: “Express power was given to grant 
a reissue for the purpose of making a claim more narrow than 
it was in the original, without any mention of a reissue for the 
purpose of making a claim broader than it was in the 
original, it is natural to conclude that the reissue of a patent 
for the latter purpose was not in the mind of Congress when 
it passed the laws in question, It was probably supposed 
that the patent would never err in claiming too little. Those 
who have anv experience in business at the Patent Office 
know the fact that the constant struggle between the Office 
and applicants for patents has reference to the claim. The 
patentee seeks the broadest claim he can get. The Office, in 
behalf of the public, is obliged to resist this constant pressure.” 

We wish also to call your attention to the case of Campbell! 
vs James, 21 O G., page 337; on page 343 the Court says: 

“We have seen that his original patent was for a specific 
blotting device, and for the combination of such specific de- 
vice with a post-stamping device in the same instrument. 
Could he in a reissue of the patent, lawfully make the broad 
claim of the combination of any and all devices for blotting 
and post-stamping at one and the same time, in one and the 
same instrument.” 

“This would be, it is true, only adding a new claim to his 
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patent but greatly enlarging its scope and making it to em 
brace every kind of double stamp that can be conceived.” 

“Having obtained a patent for his specific device and com- 
bination, if he afterwards wished to claim the general combin- 
ation and had not already abandoned it by taking a narrower 
patent, he was bound to make a new application for that pur- 
pose.” ‘Patentees avoid doing this when they can and seek 
to embrace additional matters in a reissue in order to super- 
cede and get possession of the rights which the public by 
loss of time or other causes have acquired in the mean time.” 
“Tt is for this very reason that the law does not allow them 
to take a reissue for anything but the same invention, de- 
scribed and claimed in the original patent.” 

To call the attention of the Court more specifically to the 
application of these cases to the one at bar, we will ask 
the Court to examine again the specifications in the orig- 
inal and reissued patent. The original does not any where 
claim for attaching a pump to the tube that forms the lining 
of the well. 


The original does not in any place speak of having the 


earth packed around the tube. On the contrary the last 


clause of the 6th paragraph, as we have numbered them says: 
“The diameter of the tube should be somewhat smaller than 
the diameter of the swell on the drillend of the driving rod A.” 
showing distinctly that Col. Green did not at that time con- 
template that it was necessary that the pipe should fill the 
hole made by the rod, full, so as to have the earth tight around 


the tube. 
The original does not claim that the tube must be air- 


tight throughout its entire length. 

The reissue has that matter added. We do not wish again 
to go over all these differences between the original and re- 
issue, but wish to call the Court’s attention to these changes 
that they may again examine these claims and specifications 
in the light of these decisions. 

In the case of Smith vs Nichols, 21 Wall. 119, the Su- 
preme Court says: 
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“A mere carrying forward of new or more extended appli- 
cation of the original thought, a change only in form, propor- 
tions or degree, the substitution of equivalents doing substan- 
tially the same thing in the same way, by substantially the 
same means, with better results, is not such an invention as 
will sustain a patent.” 3 | 

In Campbell vs James, et al., decided January 9, 1882, by 
this Court, Bradley J. writing the opinion, on page 341, 2Ist 
QO. G., the Court says: 

“When a patent, fully and clearly, without ambiguity or 
obscurity describes and claims‘a specific invention, complete 
in itself, so that it cannot be said to be inoperative or invalid 
by reason of a defective or insufficient specification, a reissue 
cannot be had for the purpose of expanding and generalizing 
the claim so as to make it embrace an invention not described 
and specified in the original.” 

What we claim is that in the specifications to Green's orig- 
inal patent, there was no ambiguity or obscurity, and that 
the invention was fully and clearly described 

When, however, he applied for the reissue, he then added 
to the claims the fact that “the earth was packed around the 
tube and not removed upward.as in boring.” This was not 
hinted at in the original. 

He also added, “that the tube must be air tight throughout 
its length and that a pump must be attached air tight to its 
top.” None of these things were mentioned, described or 
hinted at in the original, nor were thev shown in the draw- 
ings, 

We say that by the addition of these things tothe patent, 
the patentee sought to enlarge its scope and expand its 
claims. In this case of Campbell vs James, the Court cites 
the case of Burr vs Duryee, 1 Wall 577, as saying: 

“The surrender of valid patents and the granting of re- 
issued patents thereon, with expanded or equivocal claims 
when the original was clearly, neither “inoperative nor inval- 
id” and whose specifications are neither, “defective nor insuffic- 
ient,” is a great abuse of the privilege granted by the statute 
and productive of great injury tothe public.” 
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“This privilege was not given to the patentee or his 
asignee in order that the patent may be rendered more elastic 
or expansive, and therefore more available for the suppression 


of all other inventions.” 

In the case of Streit vs I.auter, decided by Gresham, of 
Indiana, 11 F. R. 309, on page 313 the Court says: 

“There was no mistake in the description of the complain- 
ant’s invention in the original patent, and in the reissue it is 
obvious that there was an effort to embrace the rigid connec- 
tion which was discarded in the first instance. But waiving 
all that has been said against the complainant's right to a 
decree, he has lost his right to a reissue, if he was ever 
entitled to one, by unreasonable delay.” 

“Ifthe original claims were too narrow to secure to the pat- 
entee the full benefit of his discovery, the mistake was appar- 
ant at the time the patent issued, and the granting of the 
reissue patent with broader claims, on an application made 
after the lapse of almost five years, was unjust to the public 
and unauthorized. Miller vs Bridgeport Brass Co. 21 QO. G. 
201; James vs Campbell ibid 337.” Bill dismissed for want of 
equity. 

It will be seen by examining these cases that the Supreme 
Court of the United States has decided that a reissue ob- 
tained, as this was, and for the purpose evident in this one, 
was not lawfully obtained, and therefore was void. 

In Miller vs Bridgeport Brass Co. 21 O. G 201. In 
summing up the conclusions of the court in that case Mr. 
Justice Bradley says, (page 203:) 

“Now while, as before stated, we do not deny thata claim 
may be enlarged in a reissued patent, we are of opinion that 
this can only be done when an actual mistake has occured, 
not from a mere error of judgment, (for that may be rectified 
by appeal,) but a real dona fide mistake, inadvertently com- 
mitted, such as a court of chancery, in cases within its ordi- 
nary jurisdiction, would correct.” 

We claim that in obtaining the reissue in this case, Mr. 
Green brought himself within the rules laid down by the 
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Supreme Court in Miller vs Brass Co., and Campbell vs James 
and that the time allowed to elapse after the original was 
granted and the reissue was applied for, is sufficient to forfeit 
all rights to an expanded reissue. 


PRIOR USE. 

In presenting our argument on the subject of the prior use 
of this claimed invention of Nelson W. Green, we wish, in the 
first instance, to call the Court’s attention to the difficulties 
that we find in our way. 

Through a series of decisions that begin with the early his- 
tory of our patent cases, we find that the Courts ofthe United 
States have adopted the construction that the issuing of a pat- 
ent by the proper government official makes it a prima facte 
proof that the patentee isthe first and original inventor of 
the thing patented. 

If the Courts stopped there it would not be so tnconsist- 
ent with the genius of our institutions and so injurious to the 
rights of the public. But our Supreme Court has said that the 
defendant who alleges prior use as a defense must prove his 
defense beyond a reasonable doubt. 

Some of the Circuit Courts have carried that doctrine fur- 
ther, and have said that the defendant must prove his case be- 
yond all doubt; that the grant by the United States official 
was a grant for a consideration, and the Courts must construe 
everything in favor of the grant. 

They make it more onerous on the part of a person claim- 
ing a civil right as against another person, than our Courts 
have ever required to convict of acrime. 

This is judicial legislation and of a very dangerous char- 
acter. It is requiring, by judicial construction, more than 
there is any warrant in law or the Constitution for doing. 

The Courts of the United States, by their decisions, have 
built up around a patent a bulwark not warranted by the law 
granting patents, nor by the Constitution authorizing Con- 
gress to make a law for the protection and encouragement of 


inventors. 


The Courts of the United States have not surrounded any 
other grant of the Government with sucha bulwark. No 
grant of land, or mineral right, or water privilege, is held to 
carry with it anything more than prima facte evidence of the 
right of the holder of the grant to the thing granted. Pre- 
ponderance of evidence is in all such cases held to be sufficient 
to overcome the prima facie case made by the issuing of the 
document by the proper officer of the Government. 


That is all that is required in this country to set asidea 
-rant of either of these matters when some other party claims 
a right by reason of priority of possession or use. Then we 
are led to inquire whence arose this usage of the United States 
Courts of giving to a grant of a patent such a sacred and un- 
impeachable character. 


In examining the earlier decisions we find that they rest 
their constructions of this grant, not on the law of the United 
States authorizing the grant, but on the construction given by 
the Courts of England tothe patents given by the king. These 
patents were heid sacred and unimpeachable by the Courts of 
England, at a time when the king was held to be the owner 
of all the property and the persons of his subjects. When it 
was held in law that the king being by the Grace of God ruler 
of the people. he could give to any of his subjects such rights 
as might please his fancy, and exclude all others from enjoy- 
ing the same, or from interfering with the exclusive enjoy- 
ment of such rights by the subjects to whom granted. 


Thus this difficulty that we fiud in the proof of prior use 
has grown up through a series of decisions that began in the 
early existence of our patent laws, and by the Courts then 
following the decisions of the English Courts, made at a time 
when the king exercised prerogatives which the Constitution 
of the United States prohibits to the Government in cither of 
its parts and to the triune combined. 


As we have before stated, the Courts have not surrounded 
any other grant of the Government with any such decisions. 
They have left them withtheir prima facte effect only and 
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have allowed them to be overcome by a preponderance of evi- 
dence. While this grant has been held to be as sacred as the 
life or liberty of a citizen, and to overcome its force and effect 
the party claiming prior use is held to prove it beyond a rea- 
able doubt; and some judges have said that all doubts must 
be removed. 

Coming to this case at bar with the full knowledge of these 
difficulties to be overcome, and not having faith in our per- 
suasive power to think we can persuade this Court to estab- 
lish a new rule that shall be consistent with the laws of the 
United States, and the custom and usage of its people, we 
have on this subject endeavored to make our cases of prior 
use so clear that the Court must find that we have removed 
all reasonable doubts. 

We know that it is easy for a Court to say, I am not con- 
vinced beyond a reasonable doubt. The evidence of prior use 
fails to convince me that the parties might not have been mis~ 
taken in the date. Thev are undoubtedly honest in their 
views, but they certainly are mistaken; and such remarks, 
which while they serve to slur over the case and pass it by 
for that time, do not convince either of the parties or any one 
else of the justness of the decision. 


Our United States Court, in the case of Miller vs Smith, 5 
Fed. Rept. 359-364, have laid down the rule that it is the 
duty of the trial Court to give full and due weight to all the 
evidence of the defence, and toconsider it fairly and equitably. 

They cite Wood vs Rolling Mill, 4 Fisher, 550-560, and Par- 
ham vs Sewing Machine Co., Ibid, 468-482, and Hawes vs 
Antisdel, 8 O. G. 6852. 

Our proof on the case of prior use, alleged in our answer 
in the following items, to-wit: (on third page of answer, sixth 
paragraph from top of page.) “This defendant further an- 
swering states, that said invention was known and used in all 
its parts, as described in said complainant's bill of complaint 
and his letters patent, long before the pretended invention 
claimed to have been made by Nelson W. Green, and was 
known to and used by the following named persons, now re- 
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siding in Buchanan county, Iowa, in said county in the spring 
of 1861, |here follow names,] and that such knowledge and 
use was open and notorious and known to the public at that 
time and place, and that such use was before the pretended in- 
vention by said Green,” consists of forty-seven witnesses, three 
deeds of real estate, one chattel mortgage and the note, one 
receipt from C. T. Kimball to Thomas Sherwood, the report 
of the Adjutant General of the State of lowaas to Company E 
of the Fifth Iowa Infantry; Company C. Ninth lowa Infantry; 
Company B. Fourth Iowa Cavalry; marriage certificate of Jed 
Lake to Sarah E. Meyer, dated January 1, 1861; the Buchanan 
County Guardian, published in July, 1861; the entries in the 
account book of Orlando Cobb, and various other matters, 
which in our abstract of the testimony, makes about two hun- 
dred pages; and in the record, would probably make over 
one thousand pages. 

In abstracting this evidence as to the well, known and de- 
signated in this argument as the Independence well, we have 
set out the evidence in the order of its importance, and not in 
the order in which it was taken. We have, however, made 
our references so that we think the evidence can be easily 
found in the record. Placing our witnesses in groups we will 
first take those who saw the well made, and naming them in 
their order we have C. T. Kimball, Thomas Sherwood, Dr. 
George Warne, T. H. Tyson, J. E. Trexler, J. H. Campbell, A. 
F. Williams, S. P. McE ey, S.S. Allen and A. Hageman. 


Taking tHe testimony of Kimball, aged 49 years. and Sher- 
wood together, it is as follows: We were keeping the hotel 
here in Independence, Iowa, known as the White House, now 
known as the Merchant’s Hotel. It is situated on the east 
side of the river. We went into that hotel together in Octo- 
ber, 1860, and Kimball sold out to Sherwood about the first of 
May, 1861, and moved out of the house the first week in May, 
1861. A short time before Kimball moved out of the hotel a 
man came there and put up with us. The next morning he 
told us that he wanted to show us something new. He took 
us down into the basement of the hotel, into a room formerly 
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used as a saloon, and there he had in a box a piece of gas 
pipe, with a point in the end of it, and some holes drilled into 
it, up the sides of the pipe some foot or eighteen inches. He 
told us that he could make a well by driving this pipe into the 
ground into water, and then put a pump on top of it and pump 
out water. This piece of pipe was some four feet long, or 
about that, and he had other pieces of pipe not perforated. 
They were somewhere from three to five feet long each; could 
not be positive as tothe length. We know that this was 
while we kept that hotel together. It was while Kimball was 
in the hotel, and a few days before he moved out. It was the 
last of April or first of May, 1861. Jed Lake and his wife 
boarded with us that winter. It was the same winter that 
they were married. Thev did not board with us at any other 
time. Jed Lake and wife went to keeping house about the 
same time that Kimball moved out of the hotel. 


This far Sherwood and Kimball testify so nearly alike 
that we have not thought it worth while to separate their 
statements. Sherwood was examined February 28, 1880; C. 
T. Kimball was examined in April, 1880. When Sherwood 
was examined Kimball was away as the advertising agent of 
a minstrel troupe, and had no opportunity to consult with Mr. 
Sherwood, and did not do so. 

As to making the well, Kimball testifies: After he had 
shown us the tube he proposed to make a well. There was 
some talk of having him put a well in the cellar. Mrs. Sher- 
wood opposed that; she said we had one good well and that 
was enough. This man andI went across the river, on the 
west side of the river, out near the corner of the block where 
Mr. Z. Stout now lives, a little south of Main street. He got 
some boxes or horses or something to stand on, set the pipe 
up on the ground and drove it down; then he put on another 
piece of pipe and drove that down. I went back to the hotel 
before he finished. I was over there again the next day and 
saw them pump water. It was an iron, pitcher-mouthed 
pump; I pumped water out of it. There were no buildings or 
improvements on the block at that time, where Z. Stout now 
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lives, and there was no building or improvements on the block 
east of that block. This well was either near the north-east 
corner of the Stout block, or in the street east of that block. 
I pumped water at this well and I saw others pump at it; there 
appeared to be plenty of water. ‘ a ee Se 

Mr. Sherwood testified as stated above arid then said that 
he did not go over to see the well made, but he did go over 
the river that day or the next and saw the well in operation; 
saw them pump water at it; saw it several times after that. 
Knows that it was made while he and Kimball kept the hotel 
together: they went into the hotel in October, 1860, and Kim- 
ball went out in April or May, 1861, and this wasa few days 
before Kimball went out of the hotel; shows mortgage given 
to A. H. Trask by him, dated October 26, 1860, to secure fifty 
dollars; says this money he borrowed to buy things to start 
the hotel with; shows receipts signed by C. T. Kimball dated 
April 27, 1861, fox $35.42, which he says he paid Kimball to- 
wards his interest in the hotel; also order of P. Tweeddale to 
James Ainsworth, to pay to Sherwood & Kimball six dollars 
on board, dated March 2, 1861; also receipt of J. K. Hallum, 
dated April 20, 1861, that their account is paid in full. he ff 33 

Kimball identifies the receipt given by him to Sherwood 
for $35.42, and says it was for his interest in the hotel, and 
paid about the time he (Kimball) went out of the hotel, and 
about the time this well was made; he alsoidentifies the other 
bills as some given to the firm while he and Sherwood were 
incompany. / | i gee 

Dr. George Warne, aged 58 years, testifies that he lives at 
Independence, on west side of the river and north of Main 
streét; has lived there since 1856. Sometime in the spring 
of 1860 or 1861, I was going home to dinner from the east side 
of the river; when I was across the river near the west end of 
the bridge I saw some men at work on the common south of 
Main street, apparently trying to drive a bar of iron into the 
ground; one man stood upon something and was driving with 
some kind of a mall; I went where they were and asked some 
one what they were doing; he said, “Making a well;” I con- 
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sidered myself sold and asked no more questions; I went on 
on home, got my dinner, and after a while came back by there 
and they were pumping water with an iron pump; I lived 
about twenty-four rods north and west of this well; there was 
nothing between my house and this well at that time; I could 
see the well from my house. I know it was in 1860 or 1861; 
I am not positive as to which of these years. I saw others 
pump water there a great deal; this well remained there some 
time, I think several months; I did not see them commence the 
making of this well; I saw them drivying_on the pipe, and when 
I came back the well was done. 7 J7ISO0 


T: H. Tyson, aged 48 yoars, testifies, In the spring of 1860 
or 1861 I saw some men at work on the north-west corner of 
the block where the Presbpterian church now stands; I went 
where they were and they told me that they were going to 
makea well there. They had a piece of gas pipe witha plug 
in the end and perforations in the side of the pipe above the 
plug; they drove this pipe into the ground, and then put on 
another piece and drove that, and then put on another. When 
they got to water they put an iron pump on the tube, and 
pumped-out the sand and got water in that way. I was there 
the biggest part of the time while they were at work putting 
it down. I was not hired to work; I was there on account of 
the novelty. There were no buildings on Block 3, Stoughton 
& McClure’s 2nd Addition to Independence, in the spring of 
1861; E. Ross built a house on the south-east corner of that 
block in the fal! of 1861. This well remained there the big- 
gest part of that summer; I pumped water out of it and I 
saw others pump water; it was used a great deal; I saw 
another well of similar kind on that block in 1865 or 1866, and 
I had a well put down by E. S. Hovey.in 1868 or 1869, when 
the Presbyterian Church was built. /» /- ; V2 + /S , 

J. E. Trexler, aged 60 years, testifies, I now live at Water- 
loo, Iowa; in 1861 I lived at Independence, Iowa; I then lived 
on the south-west corner ‘of block 22, Stoughton & Mc- 
Clure's 2nd Addition to Independence, lowa. I owned two 
houses; one an old house right on the corner of the block 
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next the street, one a little way east of that. On the first of 
June, 1861, I moved out of my house on to the east side of 
the river, where I kept a restaurant; before I moved out of 
my house some little time I saw some men at work on the 
block across Main street, south of my house, and near the 
north-west corner of that block; they had some iron tubes 
and one with holes in the lower end; they got something to 
stand on, and set that tube up on the ground and drove it into 
the ground; then they put on another piece of tube and drove 
that down; I do not know how many pieces they put on, but 
I should think two or three: after a while they put a pump on 
top of the tube and pumped and got water; this well stood 
there some time; it was there when I moved over the river 
on the east side; it was used a great deal; a great many came 
there; it was a curiosity; this well was put down the fore 
part of May, 186i, and was left there some time; it was put 
down the same season that Captain D. S. Lee raised his com- 
pany for the war of the late stem a I did not go over to 
where they made this well; ITsaw them trom my house and 
lot across the street; I did not live on the west side of the 
river in 1862; I did not live there after June, 1861; I lived on 


the east side 4 P/ rive / to 1866, and then I moved to Water 
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J. H. Campbell, aged g years, testifies: I have lived in In- 
dependence, lowa, since April 1856. At onetime 1 saw some 
men driving a tube into the ground, on the west side of the 
river, near north-west corner of the block where the Presby- 
terian Church now stands; 1 was out driving around town, 
and drove over there; they said they were making a well; I 
did not stay very long; I drove around some and came back, 
and saw a pump on the pipe and parties pumping water; I 
pumped water there myself several times; I saw others pump; 
there was plenty of water; it was good water. 

As to the time when he saw this well, witness testifies: 
There was a cricket club here; C. F. Herrick, C. L. White, A. 
B. Lewis, W. S. Marshall, Thomas Blondin, Col. Lake and 
others belonged to the club; | was in the habit of going over 
the river to see them play; they played on the block where 
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Z. Stout now lives; this well was there when they were play- 
ing cricket ball there; C. L. White, W. S. Marshall, A. B. 
Lewis and Thomas Rlondin went into the war in Captain D. 
5S. Lee’s company; I think after they went away there was no 
cricket played here; so faras I know I did not see any; this 
well was there when they played cricket. 


Our documentary evidence, to-wit: Two copies of the Bu- 
chanan County Guardian, one dated July 9, 1861, and one 
dated July 16, 1861, show that Lee’s company left here be- 
tween July gand 16, 1861, with these men among the company. 

The Adjutant General's report shows that they were mem- 
bers of Captain Lee’s company, E., Fifth lowa Volunteer In- 
fantry, and were ordered into quarters June 29, 1861, and were 
mustered into the U.S. service at Burlington, Iowa, July 15, 
1861, thus showing that this well was put down before July 15, 
1861, as this witness testifies. 

We wish to now call particular attention to the date this 
company left Independence, Iowa, for the service. So many 
witnesses refer to this well as being at this place when Cap- 
tain Lee’s company was drilling here before going to the war,. 
and so many others refer to the cricket club that they become 
very important factors in our eyidence. And we wish to call 
attention now to the fact that C. L. White, Thomas Blondin, 
A. B. Lewis and W. S. Marshall were important members of 
this cricket club; that all of them went away to the war in 
this company raised by D.S Lee; that after that company 
left no cricket was played at Independence, Iowa, and es- 
pecially none on the block where Z. Stout now lives, the same 
being Block 4, Stoughton & McClnre’s 2nd Addition to Inde- 
pendence, Iowa. Vy, J 1 6 6 3S 20 

S.S. Allen, aged 52 years, testifies: I lived on the north- 
west corner of Block 7, Stoughton & McClure’s 2nd Addition 
to Independence, lowa, from 1857 to 1871; | saw some men 
put a well down, either on north-west corner of Block 3, same 
addition or in street west of that block somewhere near there; 
they set an iron tube, with a plug in the lower end, up and 
drove it into the ground; then put on other tubing and drove 
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that down; they took this up and put it down two or three 
different times, I suppose to show how it would work in dif- 
ferent places; they put a pump on top of the tube and pumped 
water and sand; this pump was there a long time; it was 
there the same summer that Captain Lee raised his company 
to go into the war, they brought water from there to put out 
a fire in the house on the north-east corner of Block 7; a Mr. 
Hrown lived there at the time; I think D. S. Deering moved 
into that house after Brown moved out; I think Deering 
moved in there in 1862 or 1863; I remember that a cricket 
club played on the grounds where Z. Stout now lives; C. L. 
White, T. Blondin, A. B. Lewis and W. S. Marshall were mem- 
bers of that club; after they went to the war in Lee’s com- 
pany there was no cricket played there; while that cricket 
club was playing on the grounds described, they used to get 
water at my well; after this driven well was put down the 
cricket club went to this driven well for water; there was no 
cricket played on that ground, as far as I know, after Captain 
Lee’s company went to the war; this well was put down there 
in 1860 or 1861; | saw them put down this well, and saw it 
used a great deal; it furnished an abundance of good water; 
it was used for watering horses, and almost everybody would 
try itasthey went by. / [7 7A 
A. F. Williams, aged 4 vears testifies: April 1, 1861, I 
moved to the west side ofthe river, at Independence, lowa; 
some time in the spring, | could not give the date, I passed by 
the block where the Presbyterian Church now stands; I saw 
some men driving on an iron rod, as it appeared to me; I did 
not stop and ask any questions; they appeared to be driving 
this rod into the ground; I went by there the next day about 
the same time, and saw some men pumping water and drink 
ing there; I stopped and drank myself; all I could see above 
the ground was the pump and pipe; the pipe was above the 
ground about a foot or more; there was no hole in the ground 
outside the pipe; | saw it several times that summer, passed 
right by it all summer; it was in 186: that the well was there; 


[ went to Michigan that tall, and came back again in 1865; it 
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was before | moved to Michigan; I moved to Michigan and 
was there four years; lam not in any manner interested in 
these suits. i), i) 7 4 ¥ j hh 

S. P. McEwen, aged 54 years, testifies: I have lived in In- 
dependence, Iowa, since June, 1853; never heard of a well be- 
ing made by driving a tube into the ground and attaching a 
pump to it, until I saw it; I saw such a well the first time on 
the west side of the river at Independence, Iowa, in the spring 
of 1861; it was on the north-west corner of the block on which 
the Presbyterian Church now stands, the well was made by 
driving an iron tube into the ground and attaching a pump to 
it; the tube stood some eighteen or twenty inches above the 
ground, with a small cistern pump attached to the top of it; 
I know it was in 1861, because it was when the first call for 
troops was made, and every body was excited; Captain Lee's 
company was raised here that summer and got water there 
when they were drilling; the well stood there nearly all sum- 
mer; I lived on the east side of the river: I was building a 
house for Lyman Nethaway on the west side of the river, and 
| passed by it neariy every day. Jed Lake was married in the 
vear 1861, and he and I were old cronies; one Sundav after 
he went to keeping house [ went to his house in the morning, 
and asked him and his wife to come down to my house; his 
wife and mine were not then acquainted; when they came 
down we left the women to get acquainted, and he and I went 
to see this well; we called on Alfred Ingalls, now in Texas, 
and he went with us; we all pumped and drank at this well; 
I know the first well was put down in 1861, and there was 
another well put down there in 1862 or 1863; along there 
somewhere, I[ can't tell positively; the men who put down 
this well were strangers; they stopped at the White House, 
kept at that time by Kimball & Sherwood, it is now known 
as the Merchant's Hotel. ) i Cyn w, 

The certified copy of the marriage certificate of Jed Lake 
to Sarah E. Mever, shows that thev were married January & 
i861, by Rev. John Fulton. 


These witnesses are those who saw this well made, and tes- 
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tify to the manner of making the well. These nine wit- 
nesses all say that a section of pipe was driven into the 
ground the length of the piece; then other pieces were at- 
tached and driven down until water was reached, and then a 
pump attached to the pipe and water and sand first pumped 
and then clear water; they all lived in the vicinity of the well, 
except Kimball, Campbell and MckKwen; they lived east of 
the river. Campbell was by there frequently, and McEwen 
was building a house where he had to pass this place every 
day to and from his work. These men fixed this date beyond a 
question as being in April, May or June, 186i; it was in the 
spring or early summer of that year, and remained there near- 
ly all summer. 

We have quoted this evidence quite fully, for the purpose 
of connecting it with the evidence of the other witnesses 
whom we have examined, and whose evidence we will now 
proceed to examine. 

. We sha!l go over the evidence more rapidly, referring to 
the main points of the testimony of each witness. In order 
to do that as we believe we ought to, it will be necessary for 
us to group it under several heads, and to refer to each wit- 
ness under each of the Several heads. 

Then we take first the evidence of those who saw the well 
made, and testify to it as 1861, having positive data on that 
subject. We have above given a summary of their testimony, 
which we will not repeat. 

We propose next to give the names and substantially the 
testimony of those who saw the well, and the reasons why 
they fix the date in 1861. ) & ¥ /7 

Frank S. Trask, aged 33 ears, testifies: I lived in Janes- 
ville, Wisconsin, up to the spring of 1861; 1 came to Inde- 
pendence, Iowa, with my father, M. W. Trask, about the 
first of May, 1861. and stayed here until about October 1, 
i861, and then went back to Janesville; while at Indepen- 
dence, lowa, I worked for A. H. Trask, my uncle, in his livery 
stable here; I saw on the west side of the river at Indepen- 
dence, lowa, that summer, a pipe sticking up out of the ground 


e 


-~“)— 
and a pump on top of it; it was an iron pipe and an iron 
pump; there was no appearance of any digging there; it ap- 
peared as though the pipe was driven into the ground and the 
pump screwed on top of it: I pumped water there myself a 
great many times, and I saw others pump water at this well; 
there was an abundance of good water; it was near the north- 
west corner of the block where the Presbyterian Church now 
stands; | know it was in 1861, because I never was here in 
Independence before that spring, and I was not here again un- 
til 1867 . except to pass through here in the fall of 1866; 1 saw 
this well soon after I came here; it was the first year of the 
war that | saw this well. | ~ 7 /'7 

M. W. Trask, aged 66 vears, testifi¢s: I know Frank S. 
Trask; he is my son; he lived with me in Janesville, Wis., 
until the spring of 1861, then I came with him to Indepen- 
dence, Iowa; I came about May 10, 1861; I left Frank here; 
he worked for my brother, A. H. Trask, in his livery stable 
here in Independence, lowz; Frank S. Trask was never here 
before that time; he stayed with me at Janesville after that 
for several years; I fix the date because it was the first year 
of the war, and I sold o — stable that year and was 
out of business. /- of 2 

A. H. Trask, aged 48 years, testifies: I reside in Indepen- 
dence, lowa, and have since 1854; I keep a livery stable; I 
know Frank S. Trask; he is 4 nephew of mine; prior to 1861 
he lived in Janesville, Wis.; \. came here in the spring of 
(861, and worked for me in my livery stable that summer; in 
the fall he went back to Janesville, Wis., | knew J. M. Chand- 
ler in 1861; he lived on the east side of the river at that time; 
J. B. Turner, I did not know then; in 1866 Charles Brown 
and H. S. Cole hada livery team of me to go to Vinton; they 
got the team July tf, and returnedit July 5: Brown was here 
putting in wells at that time. YY / 7 779 P/2ZY 

S. M. Marquette testifies: I am fifty years of age; have re- 
sided in Independence since 1856; am a cabinet maker; some 
time in the spring of 1860 or 1861 I saw a pumpat or near the 
north-west corner of the block on which the Presbyterian 
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Church now stands, on the west side of the river, at Indepen- 
dence, Iowa; I lived at the time right north of that, two 
blocks; I remember being at the well and pumping water, 
and seeing others pump; I was there once with Tom Tyson; 
he and I both pumped to see how easily it pumped; it was 
there before Captain Lee recruited his company for the war; 
1 remember the well distinctly, and it was either 1860 or 1861 
that it was put down, 

On re-cross examination this witness states: I have heard 
of this kind of well being put down all Yew from the time 
the first well was put down up to 1879. , 7 2 

Oliver Marquette testifies: I am 40 Kf of age! ma cab- 
inet maker; have resided in Buchanan county twenty-three 
years; I reside on the west side of the river at Independence; 
I saw a well on the west side of the river—a pipe sticking up 
out of the ground and a pump was attached to it; there was 
no hole outside the pipe; it was on the north-west corner of 
Block 3, Stoughton & McClure’s 2nd Addition to Indepen- 
dence, lowa; I saw this well about 1860 or 1861; it was after 
the hard times that commenced in 1858; I knew Captain D.S 
Lee, and knew of his riising a company for the late war; 
this well was there about the time Lee was raising his com- 
pany; | am sure i: was py 1860 ¢ or 1861; am positive it was 
not as late as 1862. ¥/6M4 

Perry Munson, aged 52 years, die I was in company 
with one D. S, Dunham: we bought a farm east of town in 
November, 1860, and I bought Dunham's interest in the farm 
in the spring of 1863; sometime in the summer of 1861 or 
1862 we were bothered to get water, and | was in town and 
Dunham spoke to me about a driven well on the west side of 
the river; I went over to see it; | saw it, pumped water and 
looked at the well; it appeared to be a tube driven into the 
ground, and a pump attached to the top of it; after I had 
looked at this pump | went where they were playing cricket 
ball; they played on the block where Z. Stout now has his 
house; it was right west of this well; this kind of ball was new 
to me; | had never seen the like before; it was not base ball: 


a ee - 


= “43 —_ 


I remember three men that were there--Charles F. Herrick, 
C.F. Putney and Phil Bartle, that I knew; I asked one of 
them what kind of ball it was, and he said it was cricket ball; 
I know it was either 1861 or 1862, because it was while Dun- 
ham and I owned the farm ety 7) we Oy owned the 


farm together those two seasons. ) / / S [17 
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T. J. Marinus, aged 47 years, Ave Tal in In- 
dependence, Iowa,since 1851; I have been deputy Clerk of 
Court and also Recorder; am now chief engineer of the city 
fire department; I saw a well on the west side of the river, at 
Independence, Iowa, in 1861, that was made by driving an 
iron tube into the ground -and putting a pump on top of it; 
it stood near the north-west cor ier of Block 3, Stoughton & 
McClure’s 2nd Addition to Independence; | pumped water 
out of it; I saw others pump; this well stood there several 
months; I should say two or three months, perhaps longer; I 
had a brother-in-law who went out in Captain D. S. Lee's 
company, E. Fifth Iowa Infantry; this well was there when 
that company was drilling before leaving here in July, 1861; 
I was at that well with this brother-in-law; his name was 
Richard Whait; this well was there when we played cricket 
on the block where Z. Stout now lives; we did not play 
cricket there after Captain Lee's company left here; Carl 
White, W. S. Marshall, A. B. Lewis, Tom Blondin, C. F. Put- 
ney and Ric! hard yr nail went out in that company of Captain 
D. S. Lee. 7c ¢ : , 

J. J. Travis, aged 40 years, testifies: I have lived in Inde- 
pendence, Iowa, since 1851; am farming and dealing in wood; 
I saw a well made by driving a pipe into the ground and 
screwing a pump on top of it; I saw this well in 1861; it was 
on the west side of the river at Independence, lowa, some- 
where from ten to twenty rods west of where the Presbyterian 
Church now stands; it was alla common there then; I could 
not be positive as to the distance; it was an iron tube stick- 
ing out of the ground, and a pitcher-mouthed pump on top of 
it; the ground appeared to be close around the tube; I saw 
water pumped from it; 1 fix the time as 1861, because it was 
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the first vear of the war of the rebellion, and when Captain 


Lee’s company was formed here; I was there at one time 
when the soldiers were drilling over there; it was the vear 


that I farmed David Bright’s land, the only year I resided out 
of town; I farmed David Bright’s land the year 1861; I am 
positive that the well was there 861; I never knew when 
Green’s patent was issued. oy & rs 

H. A. King, 63 years old ‘testifies: I reside in Indepen- 
dence, Iowa; I came here from Kalamazoo, Mich. in the fall 
of 1860; I went into the livery business the fall of 1860, and 
sold out my livery in June 1861; then I bought a hardware 
store; I bought out E. B. Candee, and went into the hardware 
business about the first of July. 1861; some time before I went 
out of the livery business I saw a well on the west side of the 
river, west of where the Presbyterian church now stands, that 
was a tube sticking up out of the ground and a pump on top 
of it; I pumped water and saw others pump out of it. I know 
if was in 186i, because it was the next spring after | came _ 
here and before J sold my livery wets, © ? b% Sb J av /t “ 

George Hovey, aged 60 years, testifies: ave resided in 
Buchanan county, Iowa since 1855; I lived north and west of 
Independence, in Perry township, in 1861; I came to Indepen- 
dence in 1861 or 1862, to see the soldiers that were being en- 
listed here forthe war. Elias Hovey, my brother, and John 
Ganier were with me, and 1 think some one else; we came 
along on the west side of the river, near the north-west corner 
of Block 3, Stoughton & McClure’s 2nd Addition to Indepen- 
dence, and saw a pump on top of a pipe; it appeared to be an 
iron tube driven into the ground. Elias, my brother, and the 
rest got out of the wagon and examined it; I did not cet out 
of the wagon; they pumped water and drank out of it; I did 
not pump. It was stated that the well was made by driving 
that tube into the ground and pumping water from it; it look- 
cd as though it was made in that way; it was before my son, 
Nelson Hovey went away to the war. I am not positive that 
it was in 1861; it was either 1861 or 1862: I think it was the 
first year of the war. 


--45— 

Mr. Hovey was recalled on another point later, and testi- 
fied as to this well: Since I was on the stand before I have 
examined the Adjutant General's report, and find that my son, 
Nelson Hovey went out in Captain Hoard’s company, C, Ninth 
lowa Infantry, and that the company went away in August, 
1861, so I am now positive that I saw that well in ri YY) Vij 


John A. Davis testifies; aged 38 years. I resided! ‘in Ba- 
chanan county and am farming. I have been sheriff of this 
county three terms, and city marshal of the city. In 1861 I 
enlisted in Captain Lee’s company, afterwards E, of the Fifth 
lowa Infantry. I came to Independence the 4th of July, to 
tle celebration; I saw this iron pump on the tube that day. 
[Describes location and appearances as others.] I went home 
and William Coddling and I came down here on the 5th of 
July, 1861, and enlisted, after I enlisted we drilled here some- 
thing over a week, and we had our drill ground on the west 
side of the river, sometines on the block where Z. Stout's 
house now is, and sometimes west of the Empire House. In 
going to the drill, and returning from it, we passed by this 
well; we always stopped and pumped and drank; it was good 
water and plenty of it. This well was there when our compa- 
ny left Independence for the war; we left about the roth or 
12th of July, 1861. I know Af was ns July 1861 that I saw this 
well. ‘ : | 

A. I. Francis testifies; aged $2 years. I reside about four 
miles north of east of Independence; [ am a farmer; I lived in 
Hazleton township in 1861; I enlisted in Captain D. S. Lee’s 
company, afterwards E. Fifth lowa Infantry; we left here in 
July, some time about the middle; while we were drilling here 
before going to the war, I saw this well on the west side of 
the river; when we drilled on that side of the river we went 
by the well; it was south of Main street and west of where the 
Presbyterian Church now stands; | pumped water there and 
saw others pump water; we drank there when out drilling; I 
know that it was in 1861 that I saw this well, and bafors _ 
tain Lee’s company left Independence for the waty 


B. C. Hale testifies: Aged 56 years; I reside at Quasqueton, 
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Iowa; am a farmer; I used to live at Littleton on this county; 
in 1860 I was elected sheriff of this county; while I was sher- 
iff here I know there was a well that was said to be made by 
driving an iron tube into the ground and putting a pump on 
the top of same; I saw the well; it was a tube sticking up out 
of the ground about eighteen inches, and an iron pump on top 
of the same; I saw that well; I pumped water out of it; I saw 
others pump out of it; the ground was wet around it, and pud- 
dles of water stood on the lower side of the pump; I know it 
was here in 1861, because I was then Sheriff of this county, 
and it was when Captain Lee’s company went into, the ser- 
vice; I went into the service in August, 1862, in Company 
C. Twenty-seyenth Iowa Infantry; I returned from the army 
irene i y LEE I/OWF 73 

E. S. Hovey, aged $7 years, testifies as to this well Int’g 34, 
and following that: I lived in Perry township, Buchanan coun- 
ty, Iowa; I saw a well in Independence, Iowa, on the svuth 
side of Main street and west of the river; I saw this well twice 
Icame down here with two or three others ina wagon; we 
came along there and saw this pump; I got out of the wagon, 
pumped water and drank it: the others did the same; the next 
time I saw this well I came down here to church; I heard that 
Elder Fulton was to address the soldiers in the afternoon; I 
stayed to hear his address; I met a soldier who had enlisted 
in the company, named Furcht, Jule we used to call him; he 
asked me to smoke a cigar with him; he said I might never 
see him again; so after we had smoked our cigars he said he 
wished he knew where to get a drink of good water; I told 
him we would go over the river to this new iron well; we 
went over there and got a drink: we pumped water out of 
this well; this soldier Jule, or I presume his name was Julius 
Furcht, went into the Fifth Iowa Infantry regiment; I do not 
know what company he was in; it was the first company that 
was raised here for the war; my brother had ason go in the 
second company that was raised here: the second company 
went out of here in August or September, 1861, and I saw this 
well some two or three months before that. 
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On cross-examination the witness says that this Julius 
Furcht went out in the second company that was raised in 
Independence, in the Ninth Iowa; that on seeing the Adju- 
tant General’s report he finds that he went in the Ninth, and 
went away in August, 1861, and that he fixes the date that he 
saw this well as being the year that Furcht, his brother’s son 
and E. C. Little went to the war. “4 /Y /\ ¥~ 


Josiah Brace, aged 64 years, testifies: I lived in the little 
brick house on Block 22, Stoughton & McClure’s 2nd Addi- 
tion to Independence, Iowa; I moved into that house in the 
spring of 1861; W. H. Joslin did not live there that year; I 
saw this well there; it was a tube sticking up out of the ground 
with an iron pitcher pump on top of it; I got water there 
some; I saw others get water there; I remember seeing the 
soldiers of Captain Lee’s company get water there; I saw the 
soldiers from a company that came up from Vinton get water 
there; I saw the soldiers of Captain Hoard’s company get 
water there; I know it was in 1861 that these men went into 
the war, and this well was there that season; I lived in the 
little brick house across the road from that well in the summer 
of 1861; I have not lived there since that time; the well was 
there while I lived in that house. /4/ , tr /4 

A. H. Fonda, aged 55 vears, testifies: I have lived in Inde- 
pendence, Iowa, since 1852; I live on the west side of the 
river; in the spring of 1861 I saw a well on the north-west cor- 
ner of the block where the Presbyterian Church now stands; 
it was an iron tube and an iron pump on top of it; it appeared 
to have been made by driving a tube into the ground and at- 
taching a pump to the top of it and pumping water from it; 
it was reported at the time that it it was made in that way; I 
know it was in 1861 that I saw this well; _it could not have © 
been in 1862; I am positive it was 1861. /4/ (7 /“ YO 

S. W. Fenstermaker, aged 55 years, testifies: 1 came to 
Iowa in 1860, and lived in Barclay township, Blackhawk coun- 
ty, Iowa; in the summer of 1861 I went to Independence toa 
circus: I saw a well there made by driving a pipe into the 
ground and putting a pump on top of the same; I pumped 
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water out of it; I saw others pump; there was a great many 
people there that day; I saw a great number use that well to 
get water; I went into the army in 1862 and ca " back in 
1866; I know it was in 1861 that I saw this wells 


Martin Rust, aged 36 years, testifies: I ws A in af 4 ti 
township, Buchanan county, Iowa, in 1861; I went to Inde- 
pendence, Iowa, to a circus that season; I saw S. W. Fenster- 
maker at Independence that day; seeing him there attracted 
my attention at the time, as Mr. Fenstermaker was a deacon 
of a church, and yet he would go tocircuses; I saw an iron well 
at Independence on the west side of the river; it was an iron 
pump attached to an iron tube; they told me the tube was driv- 
en into the ground; the grass around it was not disturbed but 
a very little; 1 remember it was in 1861, because we had a wide 
awake party that evening to raise volunteers for Captain Lee's 
company; I wanted to go, but did not; I afterwards enlisted 
in Company R. Fourth Iowa Cavalry; that regiment rendez- 
voused at Mt. = YP ers was Captain of the com- 
pany at that time. v G7 

C. B. Kandy, mAl 50 years, IF. I came to Indepen- 
dence in 1859, and I clerked for R. R. Plane in 1860 and in the 
fall of 1861 | went intotrade with H. Wilson, on the west side 
of the river at Independence, Iowa; in 1862 I went out as sut- 
ler of the Twenty-seventh Iowa Infantry regiment; James I. 
Gilbert as colonel. 

While I was clerking for Plane and before I went into trade 
with Wilson in the fall of 1861, I saw a wellon the west side 
of the river; west of where the Presbyterian Church now is, 
that they said was made by driving an iron tube into the 
ground and attaching a pump to it; it was an iron pump; I 
pumped water out of it and others pumped; it was used a great 
deal; I think this well was there in 1860; it may have been in 
the spring of 1861; I am not sure, but my best recollection is, 
it was 1860; it was before I went into trade o e yest side 
of the river with H. Wilson; I am sure of that? Dp 7 9 

W. H. H. Morse, aged 39 years, testifies: I reside Aa. 
pendence, Iowa, and have resided here since 1853; 1 first saw 


oo 
an iron well made by driving a tube into the ground in 1860 
or 1861; it was on the west side of the river; west of where 
the Presbyterian Church now is; I knew of a cricket club here 
in 1859, 1860 and 1861; I belonged to that club; I saw this 
tube well when we played cricket; we played on the ground 
where Z. Stout now lives. | 

I know of Captain Lee recruiting a company here; it was in 
1861; I belonged to the band, and when the company left 
here we went with them to Burlington, Iowa; I did see this 
well before the company that Captain Lee raised went to Bur- 
lington in 1861. I am one of the defendants, and am interes- 
ted in the event of this suit. / fv oA 

M. B. Tims, aged 50 years, testifies: I have lived in Inde- 
pendence, lowa, since 1854; am a carpenter by trade; clerk 
now in a lumber office; I saw a well on the west side of the 
river at Independence, Iowa, that I was told was made by 
driving an iron tube into the ground and an iron pump attach- 
ed to it. 

I saw this well; I pumped water at it and saw others pump; 
it was there several days; it might not have been there over a 
month: it might have been there a year; | knew of Captain 
Lee raising a company here in 1861; this well was here, I 
think, in 1861; I have no memorandum to be ¢ertayn about. 

E. Ross sworn, aged 51 years, testifies: I ‘chime to {ndepen- 
dence, Jowa, in the spring of 1857, and have resided here ever 
since; I know Block 3 in Stoughton & McClure’s 2nd Addi- 
tion to Independence; when | first knew it there were no 
buildings on the block; I built the first house on that block 
in 1861, on the south-east corner of th .t block, and moved into 
jt as soon as it was done; before I moved in the house! lived 
in a house belonging to Isaac Whittier, right opposite the 
west end of Independence street, west of Stoughton & Mc- 
Clure’s 2nd Addition to Independence, Iowa; while I lived in 
this house I was writing in the Court House, and I used to go 
across Block 3 in going to and from the Court House; I re- 
member seeing a pump on the north-west corner of said Block 
3, that summer of 1861; it was an iron pump on top of an iron 


the tube was said to have been driven into 
when the first company was raised here to 
I saw that well; that is my recollection. 

ed 49 years, testifies: Have resided in Bu- 
‘ntv-nine years; am a farmer; during the 
in the Sixth Iowa Cavalry, Co. G; before I 
I saw on the west side of the river, west of 
terian Church now stands, a well made by 
ye into the ground and attaching a pump to 


east and north of the house where Z. Stout 
south side of Main street; I saw the well 
er out of it: I saw this well on the 4th of 

r 1862; I went into thejarmy in the fall of 

: I went into the army; the well was some 

4 little north of where Z. Stout’s house now 
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ms, lakes 33 vears, testifies that in November 

. F. Williams, and the family, moved from 

wa, to Michigan, and lived there a one 

back to Independence, lowag/ D /,' , 

. aged 44 years, testifies to playing ae 
where Z. Stout now lives; he was a member 
rganized in 1858 and disbanded in 1861, 
. A. B. Lewis, W.S. Marshall, T. Blondin 

into the army in Captain D. S. Lee’s com- 
-ompany FE. Fifth Iowa Infantry; no cricket 
hat company left here. He went into.a band 
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v 


YW Se a 
aged 40 years, testifies: I know there was a 


dependence, Iowa, in 1860 and 1861; I saw 
/many times; I enlisted in Captain D. S. 


‘hich was Company E. Fifth Iowa Infantry; 


mas or September, 1861; I did im ar 
‘+, lowa, until in the fall of 1864 


yRasieae, aged 60 years, testifies that in 1861 


and family, and her son in law, E. P. Baker, 
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lived on a farm about three miles east of north of Indepen- 
dence, lowa, known as the Reeves farm; that on the 4th day 
of July, 1861, they came to Independence, Iowa, to the cele- 
bration; that her husband told her about that well and how it 
was made, and she went with him to see it; locates it on or 
near the north west corner of Block 3, as the others do; says 
it was while they lived on that farm and before her son-in- 
law, E. P. Baker, went into the army; he went into the armv 
in Twenty-seventh lowa Infantry in 1862; enlisted in August, 
1862; thev moved off of this farm in November, 1861; it was 


while they lived on this Reeves, farm, and was on the 4th of 
July that she saw this well. Y4 WD / 4 SO, 

J. H. Blakely, 41 years of age; Came to lJowa in 1855; 
was here then until March, $862; then went to Wisconsin, and 
in July or August, 1862, enlisted and went to the war; came 
back to Iowa in 1866, and has lived here since; was deputy 
sheriff of this county four vears; farmed it the rest of the time; 
on July 4, 1861 I went to Orlando Cobb's, and Oscar G. Luck- 
ey was at work there; Luckey and I came to town together, 
and we saw this tube well, located south of Main street, near 
north-west corner of the block, where the Presbyterian Church 
now stands. 

I know it was in 1861, because it was the last 4th of July 
before I went back to Wisconsin, and it was while Oscar 
Luckey worked for Orlando Cobb; that same summer Luckey 
bought a pair of sucking colts of O. Cobb; took them on his 
wages; I bought the colts of Luckey and took them from 
Cebb’s; Luckey was my cousin; Mrs. Cobb is my aunt; Luck- 
ey is now dead; Cobb lives now where he did then, about 
three-fourths of a mile south of Main) street, Independence, a 
little west of south from this well.4,/7 /“ . 4 

Orlando Cobb, aged 66 years: I have lived in this county 
about 28 years, and have been farming all that time; in 1861 
I saw a well that consisted of an iron tube sticking up out of 
the ground, and an iron pump on top of the same; I saw this 
between the tst and 4th days of July, 1861; I had Oscar 
Luckey at work for me that year; I have a memorandum in 


—52 ~~ 


my account book, which is as follows: “March 19, 1861, hired 
Oscar Luckey for eight months at 124 dollars per month;” I 
made that myself on the 19th day of March, 1861. 

I have other memoranda in the same book showing in re- 
gard to Luckey as follows: Lost time, April 18, 1 day; 
April to, 34 days; July 4, 1 day; also paid him July 4, 1861, 
$3.” And “Sept. 23, 1861, sold 1 pair of sucking colts to 
Oscar Luckey, toward his summer's work, for $50.” Also 
“December 14, 1861, paid Oscar Luckey $58,50, being in full 
of all demands.” 

I made all these entries myself at the dates stated. This 
book is all in my handwriting, and has been in my possession 
all the time since the year 1860. I first saw this well the same 
year that Oscar Luckey worked for me; ] told Oscar about it; 
he went to town July 4, that vear, and came home and talked 
with me about it; said he had seen the well. These sucking 
colts he sold to James H. Blakeley before they were taken 
away from here. 


I pumped water at that well; saw others pump; Luckey 
said when he came home July 4, that he had seen the well 
and had pumped at it; I know it was 1861 that the well was 
there; Oscar Luckey did not work for me after 1861; there 
have been two other similar wells there since; one was by the 
oak tree when the Presbyterian Church was bil / 7 f 

Samuel Naylor, aged 45 years. I have resided in Buchanan 
county for about twenty-five years; I resided in Fairbank 
township in 1860 and 1861; in the fall and winter of 1860 and 
i861 I worked for Samuel Sherwood in building an elevator at 
Illinois Central R. R. depot in Independence, Iowa; I boarded 
with Samuel Sherwood at his house on the west side of the 
river; I remember in the spring of 1861 I saw a pump on the 
south side of Main street, on the west side of the river; it was 
near the north-west corner of the block where the Presbyterian 
Church now stands; | pumped water at it and saw others 
pump; it appeared to be an iron pipe driven into the ground; 
it was stated at the time that this well was so made; | saw it 
several times; I know it was in the spring of 1861, for that is 
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the only time I boarded at Sherwood’s houseg and it was while 
| was boarding there that I saw this well. (fy Y /f Y 9” 

George Mann, aged 53 years: I came tb Independence, 
Iowa, in 1859, and have lived here since then; I knew Carl. L. 
White, A. B. Lewis, W. S. Marshall; Tom Blondin, C. F. Her- 
rick, and others, who used to play cricket ball on the block 
where Z. Stout now lives: when these men went into the war 
in 1861 there was no more cricket played, as I know, 

| was up there one day watching them play cricket or this 
ball; I saw a pump there with an iron tube running down into 
the ground, and they were pumping water at it; they said the 
well was made by driving that tube into the ground and 
screwing the pump on to it. 

I got to bantering about it and said | could pump it dry; I 
tried it; | pumped as hard as I could for about two hours; 
and I could not pump it dry; this was before J. R. Kays 
came here; Mr. Kays is a brother-in-law of mine; | knew him 
before he came here to Independence; this well was some two, 
three or four years before J]. R. Kays came here. 

This ball that they were playing at the time | saw them 
and when | tried to pump this well dry, was played by putting 
up thin sticks like lath, at each end of the grounds, and laying 
a stick across the top, and then bowling to knock those sticks 
off; the man has a wide bat and he tries to keep them from 
knocking down the sticks; I never saw this ball played here 
since the boys went off in Captain Lee’s company. After Mr. 
Kays came here | did not tell him about this well; I saw 
another well at or near this same place. after Kays came 
here; then I saw another when they built the Presbyterian 
Church there; this last well was near the Presbyterian Church. 
“/ALeitner S. Stroman, aged 66 years: I came to Independ- 
ence in 1859; in 1861 I saw a well on the west side of the 
river at Independence, Iowa; it was on the south side of Main 
street; it was first put in the street: Baxter Adams was road 
supervisor that year; he ordered the pump moved, and they 
moved it a little south-east of whege it first stood; I knew 
Baxter Adams and knew he was road supervisor; his bond 
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here shown me is the bond he gave; this was 1861 that I saw 


this well; I was at work for Baxter Adams on the street that 
season, and I saw this well when he was road supervisor. 


Edward Brewer, aged 65 years, says he was clerk of 
District Court, and clerk of Board of Supervisors in 1860 and 
1861; identifies the bond as one given by Baxter Adams, dated 
and filed December 18, 1860; states that Baxter Adams, under 
that bond, would act until the fall of 1861; road district No. 
1, Washington township, at that time D is 8 / what is now 
the city of Independence, Iowa. 

B. W. Ogden, aged 57 years: awe dh in Buchanan 
county since 1855; in 1861 I lived about four miles south-east 
of Independence; I had a man at work for me, named Martin 
Hallock; he enlisted in Company E. Fifth Iowa Infantry, Cap- 
tain Lee’s company; when the company went to drill I used 
to go and see them; I saw a pump on west side of the river, 
west of where the Presbyterian Church now is; it was all a 
common there then; I saw this pump when I went over to see 
the company train; it appeared to be atube driven into the 
ground and a pump attached to the top; one of my children 
died of typhoid fever June 28, 1861; my children were all alive 
when Hallock worked for me; this man, Martin Hallock, 
shown in the roster of Company E. Fifth Iowa ery is the 
same man; I know it was in 1861 that I saw this wellf/ A / 


J. M. Westfall, aged 57 vears: Have lived in this county 
since 1853; I was sheriff of this county in 1862: in 1860 and 
1861 I was working at my trade, carpenter and joiner; | 
knew of a cricket club in Independence, Iowa, in 1860 
and 1861; C. L. White, O. H. P. Roszell, C. F. Herrick, 
A. B. Lewis, W. S. Marshall, Tom Blondin and myself were 
members cf that club; several others, whose names I do not 
now know, were members; we played on the block where Z. 
Stout now lives, Block 4, Stoughton & McClure’s 2nd Addi- 
tion to Independence, lowa; I saw a well there while we 
played cricket, a tube driven into the ground and a pump at- 
tached; it was used to get water to drink, and also the 
cricket club got water there; this club was broken up 
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by the war; a large number of the boys went into the army, 
and that broke up the club; they went in Captain Lee’s com- 
pany, Fifth Regiment Iowa Infantry; no cricket was played 
on that ground after Lee’s company went away; this well was 
there when they played cricket in 1861. /¢/ /. JOS 

Anton Hageman, aged 47 years: Have resided in Indepen- 
dence, lowa, twenty-eight years; in 1862 I sold Mrs. M.A 
Jordan a house and half of two lots. Identifies deed shown 
him as copy of deed given Mrs. Jordan, dated September, 1862 
she lived at that time on west side of river, north of Main 
street; Jacob Rich, then editor of the Guardian, now pension 
agent, acted for Mrs. Jordan in purchasing the lots of me; be- 
fore I sold these lots to Mrs. Jordan I saw a well on the west 
side of the river at Independence, lowa, made by driving an 
iron pipe in the ground; I saw them driving on the pipe; I 
went away and came back after a while, and there was a pump 
on the pipe, and they were pumping water; this well was put 
in before I sold to Mrs. Jordan; they were playing ball on the 
srounds where Stout’s house now stands at the time; they 
had some sticks stuck up like lath and rolled a ball on the 
ground and a man stood there with a bat and tried to keep 
them from knocking the sticks down; right after I sold to 
Mrs. Jordan I moved to Ohio, and lived there until June, 1863; 
John Fargo and H.S Cole might have been looking on at 
that time, but they were not helping put in this well; the 
men who put in this well stopped at a house now know as 
the Merchant's Hotel; Sherwood or Kimball kept it then. 


This well was west of where the Presbyterian Church now 
is: the church was not there then; the land was all acommon, 
the streets were not worked except Main street, so I could 
not locate it exactly. / Vy (43> § 

J. W. Foreman, aged 3 years: Is County Recorder; has 
been since January 3, 1881; produces copy of deed, A. Hage- 
man and wife to Margret A. Jordan, dated September 16, 
1862, recorded B 16, on page 561, conveys north half Lots 
5 and 6, Block 9, Stoughton and McClure’s Addition to Inde- 


pendence, Iowa; swears it is a true copy of the record. 


, 
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Jacob Rich, aged 48 years: | published Buchanan County 
Guardian at Independence, lowa; commencing in 1858, and 
ending in 1864 or 1865; I purchased of A. Hageman for Mrs. 
Jordan a house and lot on Walnut street in Independence; 
Alex. Smith lives south of this lot and John McGrady lives 
north of it; this lot is east of the river. 


We lived on west side of the river; at the time I purchased 
this lot for her I boarded with Mrs. Jordan; I saw a well made 
by driving an iron tube into the ground and attaching a pump 
to the top of it. It was on the south side of Main street, west 
part of block where the Presbyterian Church now stands; | 
talked about it at the time; it was while i edited the Guar- 
dian that I saw this well but I cannot place the year. 


During the time I edited the paper at Independence, lowa, 
from 1858 to 1864, the town was overrun with patent rights | 
and patent right men, and we do not mention these things tn {- 
the paper unless as an advertisement and for pay. I recollect _ 


seeing this well but cannot now tell whether I noticed it in 

the paper or not. { | . 
Mrs. Henrietta Sherwood and Mrs. Rachel Kimball testify 

as to hearing talk about this weil, and about putting a well in 

the cellar of the White House just before Kimball moved out 

of the hotel, and that he moved out the last of April, 1861. ; 


They corroborate their husbands as tothe time of Mr. 
Kimball and Sherwood keeping the hotel and when Mr. Kim- 
ball went out, and that Jed Lake and wife boarded there, and 
it was the same winter they (Lake and wife) were married. 
Lake's marriage certificate eee that they were married Jan- 
uary 1, i861. e fA ee a a 
E. W. Purdy, aged 50 vears, testifies after stating in re- 
gard to wells put in by him in 1849 and 1850, at Milwaukee, 
Wis., says I saw this well on the west side of the river, south j 
of Main street, and descaibes it location and appearance as 
the others do. “fe ee OPE 
Jed Lake, aged 50 tats called by the complainants and 
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examined as to having seen notices. in the papers as to this 
1861 well, testifies, on cross examination, as to seeing the well 


| 
there the last of April or first of May, 1861, and as to its stav- 
ing there until inJuly, 1861; after that he did not see it as he 
was not on that side of the river that season after about 
July or August, 1861. 

Now we wish torecipitulate these names and give the evi- 
dence by which they fix the date ofits existence. Those who 
saw the well during the process of its construction and knew 
of it at that time, are: 


Thos. Sherwood, C. T. Kimball, Henrietta Sherwood, 
Rachel Kimball knew that it was put down just as Kimball 
and Sherwood dissolved partnership in keeping hotel, the 
White House, now Merchant’s Hotel. 


Dr. George Warne, T. H. Tyson, J. E. Trexler, J. H. Camp- 
bell, S. S. Allen knew about it as in 1861 from the cricket 
club, the building of Ross’ house and Captain Lee’s company 
being raised. A. F. Williams sold his corn in the spring of 
1861, and was hauling it by there; went to Michigan in fall of 
1861 and stayed until 1867. Corroborated by George A. 
Williams his son. 

S. P, McEwen was building a house for Lyman Nethaway; 
had to go by there to work, and it was the next spring: after 
Jed Lake was married, and the season that Lee’s company 
was raised. A. Hageman saw them driving the tube before he 
sold his house to Mrs. Jordan, before he went to Ohio, and 
while they were playing cricket on that ground, west of this 
where Z. Stout’s house now stands. 


Thirteen witnesses, ten who saw it made, and three corrob- 
orate them as to the time it must have been made. 


Those who saw the well and used it, and saw it used, and 
who are able to give a reason for the date, are: 


Frank Trask, S. M. Marquette, Oliver Marquette, Perry 
Munson, T. J. Marinus, J. J. Travis, H. A. King, Geo. Hovey, 


John A. Davis, A. I. Francis, B. C. Hale, E. S. Hovey, Josiah 
Brace, A. H. Fonda, S. W. Fenstermaker, Martin yust, C. B. 


Kandy, W. H. H. Morse, M.B. Tims, E. Ross, J. M. King, 
Mrs. Emeline Parker, J. H. Blakeley, Orlando Cobb, Samuel 
Naylor, George Mann, L.S. Stroman, B. W. Ogden, J. M. 
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Westfall, Jed Lake. Thirty in all, added to the ten who saw ? 
it made, makes forty witnesses who swear to this well, and 
give their reasons for its being there in 1861. 

Then there are the others who siw the well but are not 
positive as to the year. 

These are corroborated by the deed from Brown and wife 
to Deering. The Cummings heirs to Ross; the mortgage 
—Sherwood to Trask; the receipt -Kimball to Sherwood; 
the order of Tweeddle to pay Sherwood & Kimball; the ac- 
count of Orlando Cobb with Oscar G. Luckey, and the cer- 
tificate of marriage--Jed Lake to Sarah E. Meyer. These are 
records that cannot lie as to the date of the various transac- 
tions. These we supplement with the report of the Adjutant 
General as to the time that Captain Lee,s ocmpany, E. Fifth 
Iowa Infantry; Captain Hoard’s company, C. Ninth lowa In- 
fantry; Captain Peters’ company, B. Fourth Iowa Cavalry, left 


Independence, Iowa, for rendezvous, and that report says re 
that these companies left in July, August and November, 1861. ; 
This makes an array of witnesses and of documentary evi- 


dence that it has not been our fortune to find in any of the re- 
ported cases. These are men and women of the highest 
Standing in the community. There has been no attempt to 
impeach them, and scarcely an attempt to contradict them. é 
Ten of these swear positively to seeing the person who made 
this well actually drive the tube into the ground. The process 
is so simple that they could not be mistaken as to how it was 
done. There can be no claim that it was a complicated de- A 
vice and they might be mistaken as to the way the process a 
was used. It would be absurd to claim that they were mis- 
taken in that respect. 
The Court can come to but one of two conclusions. Either 
this well was put down as stated by them in the spring of 
1861, or here is a whole community of over forty persons, only 
three of whom have any interest in these suits, that come for- 
ward and willfully perjure themselves. 
Strange to say, further, these same witnesses bring tor- 
ward records, papers and public reports and private documents 4 
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that corroborate and sustain them as to the date in every in- 
stance. It is one of those cases where the Court will find it 
impossible to say that these witnesses are simply mistaken as 
to the time it occured. 

We have left no such loop-hole. Only one conclusion can 
be come to, adverse to the fact that this well was there in the 
spring of 1861, and that is that these persons, who have no 
interest in these suits, who never had a driven well in any 
shape, and are we not parties or in an way related to the par- 
ties, come upon the stand and in the most deliberate manner 
swear to what is false. 

And then the records come in and say that as to all the 
surrounding circumstances they tell the truth. If this well 
was made as the ten say it was, and appeared as the thirty 
others say it did, and furnished a good supply of water and 
was used by a large number of persons and for a long time, as 
all swear to, then it was an anticipation of the invention 
claimed by N. W.Green. This well existed as early as May 
1, 1861. Green, Mudge, Smith, and all others who knew 
Green, says his first intimation of making this kind ofa well 
was not earlier than September or October, 186i. Green's 
assignees cannot claim earlier than that. Our proof all shows 
that this well was there as early as the 4th day of July, 1861; 
and those who saw it made fix it at April or May, 1861. 

Our witnesses who saw the well in t861 and 1866, are: 
Dr. George Warne, S. 5. Allen, S. P. McEwen, S. M. Mar- 
quette, A. H. Fonda, T. H. Tyson, Orlando Cobb, C. T. Kim- 
ball, T. Sherwood. Some of these men also saw the well put 
down by Hovey, whenthe Presbyterian Church was built 
there in 1868. Soif complainants have not proved a well 
put down near same place in 1866, we have. 

We have proved by testimony that has no doubts or equiv- 
ocations in its nature,a well in 1861, another in 1866, and 
another in 1868, all on this same block, and the wells in 1861 
and 1866 close together, say within two to six rods of the same 
place; while the 1868 well was within six rods of the east line 
of the block. 
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We have shown these three wells so strongly that no one, 
we think, can gainsay their existence. We have in addition 
to that shown by S. M. Marquette. D.S. Deering, S. P. Mc- 
Ewen and C. T. Kimbail, that in 1862 there was another well 
there. Either the 1861 well was left over winter, or replaced 
in the spring, or another well was put down there that spring. 


Mr. McEwen was not positive as to whether it was 1862 or 
1863. Mr. Deering is positive it was 1862, and Marquette, 
who fixes the first well in 1860 or 1861, says it was the next 
spring after the first well. 


But our 1861 well remained there ea 2 4 ist until fall. 
It was seen by a number on July 4, 1861 Brown, for com- 
plainants, swears that he took up this well, and put it down, 
either for a man north of Iydepe ndence fifteen miles, or at 
Vinton, July 3, 1866. H. SC e, who worked with C. Brown, 
Says it was taken up July 2 or 3, 1866, and taken to Vinton, 
and put down there by himself and Charles Brown; that he 
came back to Independence and was there on the 4th of July, 
1866, and no well of that kind was there on the 4th of July, 
nor was any well put down here after that by those parties, 
and he never saw them or heard of their putting but one well 
on the common at Independence 


J. M. Chandler and J. B Turner corroborate these, that the 
well was left there but a few days and was then taken up, and 
not put down again so far as they know. 


Our 1861 well was there July 4; the 1866 well was not there 
July 4, and could not have been seen by those who came to 
the celebration. Our 1861 well remained all summer; the 
1866 well did not exceed two weeks, It will thus be seen that 
while the two wells were put down hear the same place and 
looked alike, the one stood a long time; the other only a_ few 
days. 

There is no proof that there was a show here while the 1866 
well was standing; there is proof that there was a show here 
in 1861, while the other well was there, A show and a 4th of 
July celebration both occurred at Independence in 1861, and 
while this well was in operation. 
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Complainants’ counsel in their arguments make great 
stress as to the discrepancies of the witnesses as to surround- 
ing buildings and their uses. Let us take a reasonable view 
of that matter. 

The most prominent building that has been testified 
about is the blacksmith shop testified to by J. R. Kays. Mr. 
Kays says he came to Independence, lowa, in September, 
1865, and opened that shop in January, 1866. He kept that 
shop there until 1874, and many of our people connected its 
existence with a date back of the time when it actually ex- 
isted. Orlando Cobb, however savs there was a_ blacksmith 
shop kept by Mr. Scott there in 1861. This, we think, is cor- 
rect, although Mr. Scott was not called to the stand. Take 
the testimony of George Hovev. On cross-examination he 
says there was a blacksmith shop on that corner in 1861. But 
on re-direct says he had never been in the shop, had not seen 
it used as a shop and was not there that day. But some time 
after did get work done there, and so supposed the shop was 
there in 1861. 


But take the testimony of those who were most intimately 
acquainted with the surroundings, and you will see that the 
shop was not there in 1861, kept by Kays: Dr. Geo. Warne, 
J. E. Trexler, J. Brace, S. S. Allen, O, Marquette, S. M. Mar- 
quente, T. H. Tyson, A. FHI. Fonda, George Mann. These all 
testify that this well was there before J. R. Kays came here. 


Those who state that a blacksmith shop was there, still 
locate this well by circumstances about which thev cannot be 
mistaken. 

There can be no question that Captain D.S Lee raised his 
company, E. of the Fifth Iowa Infantry, at Iudependence in 
June or July, and left Independence for Burlington July 12, 
1861. There is no question that Captain J. M. Hoard raised 
Company C. Ninth Iowa Infantry, and left Independence in 
August, 1861. Norcan there be a question that Captain 
John H. Peters raised his company, B. Fourth Towa Cavalry, 
and left for rendezvous in November, 1861. 


There is no question that Sherwood & Kimball kept the 
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White Hotel, beginning in October, 1860. and that Kimball 
left the hotel about May 1, 1861. The fact that E. Ross 
bought his lot 1n the south-east corner of Block 3 in 1861, can- 
not be questioned, or that he built his house that year. Brown 
sold to Deering the lot on north-east corner of Block 7 in the 
winter of 1862, and that Deering moved into his house that 
spring is not questioned. 

That a cricket club was organized in 1858 and lasted until 
the spring of 1861, and that C. F. Herrick, C. L White, A. B. 
Lewis, W. S. Marshall, Tom Blondin, Jed Lake, W. H. H. 
Morse, J. M. Westfall, were members, cannot be doubted. 
That the cricket club did not play after Lee's company left in 
July 1861, cannot be gainsayed. That there was no crirket 
club at Independence after the disbanding of this club is fully 
proved. 

That C. L. White, A. B. Lewis, W. S. Marshall, Tom Blon- 
din, Richard Whait went out in Captain [.ee’s company, E- 
Fifth lowa Infantry; and that Nelson Hovey, Julius Furcht 
and E. C. Little went in Hoard’s company, C. Ninth Iowa In- 
fantry; and that Martin Rust went in Captain Peter’s com- 
pany B. Fourth Iowa Cavalry, are all proved by the Adjutant 
General's report, and also by the evidence of a large number 
of witnesses. 

That Jed Lake was married to Sarah E. Meyers, January 1, 
1861, is fully proved by the records. That they boarded at 
the White House after January 1, until about the time this 
well was put down, and about the time that Kimball moved 
out, is fully proved and not questioned. 

‘Now take all these circumstances and records, and take 
what these forty persons testify to and the records by which 
they fix these dates, and what, and who they saw atthe well, 
and how they saw the well used, and your honors must find 
that so many men and women could not be mistaken. 

Add to this array of testimony the evidence of J. R. Kays 
and George Mann. Mr. Kays testifies that he came here in 
October, 1865. and that his shop was built and occupied by 
him in January, 186€, and that Brown, West, Harrington and 
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others put in a drive well opposite that shop in the summer 
of 1866 or 1867. He saysit was a curiosity and a great many 
people came to see it; that he did not hear of a well being 
there in 1861: that if one had been there in 1861 he would 
have been told about it; when asked who would have told 
him he names George Mann who is a relative of Mr. Kays. 


The defendants call George Mann, who says he is a relative 
of Mr. Kays; knew him before he came to Iowa. That he 
saw this well in 1861; saw it when the cricket club was in ex- 
istence, describes the wav cricket was plaved by this club; 
tells how he tried to pump this well dry; pumped at it for 
about two hours; says it was before Kays came here, says he 
saw the well put down after hays came here; near the same 
place, and that he did not tell Kays about the prior well. Mr. 
Mann gives a very straight narrative and fully proves the two 
wells, one in 1861, and one in 1866, and then tells us about 
the well when the church was built; this is proven to have 
been in 1868. 


Such evidence as this, we again repeat, gives no chance to 
say that the witnesses are mistaken as to the date. These 
forty persons cannot all be mistaken. 


Some stress has been laid on the fact that several say the 
blacksmith shop was there when they saw the well. You will 
find by carefully reading the testimony that but two are posi- 
tive about that. Most of them do not remember; but give 
their opinion only; say that they are not positive. 


But your honors will at once concede that there was noth- 
ing novel or startling in a blacksmith shop being at that place. 
Nothing about that to rivet the attention of aperson. Butin 
a well made as this one was, and having the appearance that 
this did, there is something to attract the attention. A person 
would remember the fact. They would know that they saw 
the thing. They would remember what it was and when. 
Twenty years after they might not remember when, so they 
would fix the time, not by a blacksmith shop, but by some 
other new and startling event. 
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These witnesses fix it by the beginning of the war of the 
Rebellion; the first companies that were raised to go to that 
war. The first company that was raised created the most 
excitement. It was a new thing to most of our citizens. 
They had not seen a military company before. War was also 
a new and startling thing to them. All these things fixed 
the well in their minds 

Perry Munson fixed the dates and circumstances because 
it was when the boys were playing cricket ball, The game 
was new to him. He asked C. E. Putney, Phil Bartle or C. F. 
Herrick, and they told him it was cricket ball. 

C. F. Putney went out with Captain Lee’s company in July, 
1861. and was not in Independence again until 1864. C. F. 
Herrick went out in a band in August, 1861, and was not in 
Independence again until September, 1862, and did not play 
cricket on those grounds after Lee’s company left; has never 
played there since that time, and does not think any one did. 

Now your honors must acknowledge that we have sur- 
rounded this thing with all the testimony and records to con- 
vince any reasonable mind that this well actually existed at 
Independence, lowa, in 1861. That Brown, et al., put in their 
wellin 1866, and Hovey made a well in 1868, when the Pres- 
byterian Church was built, is also proven by us. 

Each of these wells we have proven beyond a question. 

Your honors can, with much greater propriety, say that 
no well was there when the church was built, than you can 
deny the existence of the well in 1861. 

We thus emphasize this 1861 well because of the strength 
of the testimony with which we supported it. 

We also call the attention of the Court to the weakness 
of the complainant’s testimony, as tothis well, by those who 
lived at Independence in 1861. 


Out of the two thousand inhabitants they called only five 
_ persons who lived at Independence at that time. 
Wee! Ta ; the — ) 
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J. J. Hunt of Napierville, Il. says in his testimony that in 
1948 Jacob Englefried made wells at that place by driving an 
iron rod into the ground, withdrawing the same, and then 
putting down a tin, wood or iron tube into the hole thus made. 
He describes the rod. Mr. Hunt made this rod for Englefried. 
He assisted him in making some of these wells. He knows of 
some now in use that were made by Englefreid in 1848. One 
was in the bottom of a well dug on the place of McRiddler, 
that is now in use and through which the water flows into 
McRiddler's well now. 

He gives us another well, put in at a brewery owned by 
Mr. Stenger, which is still a flowing well. Mr. Hunt tells us 
that he himself in 1849 made a well on his own premises that 
worked satisfactorily until he drew the pipe and closed the 
well, because it was not where he wanted it. In all these 
wells the hole was made by driving a rod with a swell above 
the point, and withdrawing the same, then inserting a_ tube 
for the water to flow through. 

We ask you to compare this method with the method 
described in the specifications to Green's original patent. 
You will see that these are the same methods precisely. In 
each case the hole was made by driving an iron rod, with a 
slight swell above the point, into the ground, until it was dri- 
ven into the water-bearing stratum, then withdrawing the rod 
and inserting a tube in its place, through which the water 
flowed to the surface; or into which if necessary, a pump 
could be placed to draw the water up. 

No one has contradicted, or questioned or varied this 
statement of J. J. Hunt. No evidence has been introduced 
by complainants tu, in any manner, question this statement 
of Mr. Hunt's. This testimony was taken in February, 1880, 
and complainants took testimony until March 26th, 1881, yet 
never at any time offered to contradict this testimony. The 
evidence is conclusive. No attempt has been made to an- 
‘swer it. Ae f~ ia, 
Taking the case next in order, E. W. Purdy testified that 
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in 1849 and 1850, in company with one A. J. Luckey, he made 
a number of wells at Milwaukee, Wis. These wells were 
made by forcing into the ground a rod of iron that had the 
lower end shaped like a bit, and was forced by raising and 
falling the rod by a lever and treadlce, worked over a _ pulley 
set up on the end ofa gin pole. This madea hole some three 
inches in diameter, and displaced the earth laterally. None 
was taken up out of the hole except when they struck quick- 
sand. They then used a bucket with a valve in the bottom, 
until the quicksand was passed, when the rod was again used 
This hole was lined with a tube made in sections, and forced 
down as the rod displaced the earth. In some of these wells 
the water flowed up out of the top of the tube, In others a 
pump was used to draw the water up through the tube to the 
surface. 

Now compare these wells with the first speeifications of 
Green, as amended and attached to his original patent, and 
say if you can find wherein they differ. It cannot be found, 
No substantial difference exists between the wells made by 
E. W, Purdy and A. J. Luckey at Milwaukee, Wis. in 1849 
and 1850, and the specifications to Green’s original patent. 

The hole is made by forcing down the rod and moving 
the earth laterally, and the tube is forced into this hole. The 
water sometimes flows out above the surface. In other cases 
a common pump is used to draw the water through this tube 
There has been no attempt to disprove, contradict or explain 
the testimony concerning these wells. 

Then if you take the evidence of Byron Mudge, Ebenc- 
zer Mudge, Julius A. Graham and James C. Carmichael, as to 
how Mudge made wells in Cortland in 1861, you will see that 
they followed the same method that Purdy and Luckey did 
in Milwaukee in 1849 and 1850. 

Purdy was examined in March, 1880, and more than a 
year elapsed before complainants closed their testimony. 
Purdy saw this well at Independence and has seen driven 
wells made. There is no difference in the manner of making 
the hole, in in its effect on the earth, or in its packing around 
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the tube, between his wells, made in 1849 and 1850, and the 
modern driven well. 

This testimony shows a well that fully, clearly and expli- 
citly anticipates the driven well, as Green claims to have in- 
vented and first patented it. These wells show that long be- 
fore October, 1861—the time that Green swears he first ex- 
plained the process of constructing such wells to his men in 
Cortland, N. Y.—that kind of well had been made and was 
well known to the public. 

This testimony of E. W. Purdy is very clear and explicit, 
that in making the hole in the ground to insert the tube, the 
earth was moved laterally, and was not taken up out of the 
hole as in boring. He also testifies that the tube they put 
down filled the hole and was forced down as far as the rod 
was forced. That the earth was packed tightly about this 
tube, and that sometimes the water flowed over the top of 
the tube. That at other times they drew the water through 
and from this tube by a well known form of pump. This tube 
formed the casing or lining of the well in the wells made by 
Mr. Purdy. It formed no more than that in the original pat- 
ent of Nelson W. Green, No. 73,425, dated January 14, 1868. 

THE TALLMAN WELL, 

We take up next in Order the well known as the Tallman 
well, made at Preble, in Cortland county, N. Y. in September, 
1859, and used for two or three years to water W. E. T[all- 
man's stock. Asthere is no contest over the general features 
of this well we will state them in a general way, without re- 
ferring to the testimony of any particular individual. 

William E, Tallman owned a farm in the valley of the 
Tioughneoga river, about a mile south of Preble village, of 
about two hundred and forty acres. On the east part of this 
farm was the river, and across the river adam and a grist mill 
and a saw mill built near the dam, all owned by Tallman. A 
road from Preble village on the east bank of the river leads to 
Homer, known as the East road. A road on the west end of 
the farm and about a mile west of the East road, leads from 
Preble through Little York, to Homer is known as the West 
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road. About half way between these, where it crosses the 
farm, is the track of the Syracuse and Binghamton railroad, 
now called the Delaware Lackawanna and Western. 

On the south line of William E. Tallman’s farm is a cross 
road connecting the East and Westroads. This is about a 
mile in length. Just south of this road is the farm of Moses 
T. Tallman, a brother of William E. In 1859 these two bro- 
thers lived here on their respective places. William E Tall- 
man kept a dairy of cows and pastured them west of the rail- 
road. These pastures, three in number, were destitute of 
surface water, and wells before dug had not supplied water 
for the cows. So in the spring of 1859 William E. Tallman 
set Thomas Jefferson Getman to dig another well for him. 

They went into a little ravine or draw in the land, near 
where the three fiields come together, and about fifty or sixty 
rods north of the east and west road, and about the same dis- 
tance east from the West road, and about one hundred rods 
west from the railroad, and there dug a well about ten or 
twelve feet deep and stoned it up. 

This was in May, 1859. In July or August the well was 
dry. Tothis time Tallman had the water pumped by hand 
for the cattle. About this time he got a wind-mill and a new 
kind of pump to pump water for his cattle. The wind-mill 
was erected over the well in August or September, 1859; the 
new pump was attached and it worked in that way for some 
three or four years. 

This new pump consisted of a cylinder about eight or ten 
inches long and three to four in diameter; had the suction 
pipe enter it at the bottom and the discharge pipe come out 
at the side near the top, and was both a lifting and a force 
pump. This pump could not be used by hand. It could only 
be operated by the wind-mill. The hand pump was also left 
in the well, and was used when water was wanted for drink- 
ing purposes. Both pumps were in the well at the same time. 
All the above are uncontradicted. The witnesses on both 
sides testify alike to these/ Lh 7975- A) SY 6 3 

The testimony of Gebéree’ Way, Chi: wiles White iad Dix 
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Hobart is that they saw the suction pipe heated, battered to- 
gether and punched; that it was from five to seven feet long, 
with a screw thread cut. on the top end of the pipe, and that 
this work was done by direction of William E. Tallman, in 
August or September, 1859. That he told them at that time 
that he was going to drive this pipe in the bottom of the dug 
well in the pasture, west of she railroad, and that the well 
was then dry. j S246 KR LP 4 

The testimony of Moses +. Tallman and Edwin’ Wilbur 
is that they saw this pipe and that it was prepared in its 
present shape, and that William E. Tallman told them he 

was going to drive it in the bottom of the dug well in the 
pasture. L423 26 WVUEE 

The testimony of DeWitt C/ Callan and Elizabeth Short 
is that they saw Tallman and his man driving this pipe in the 
bottom of the dug well. VA {2 P63 / fp Tea 

The testimony of Moses T. Tallman and Abram A. Van- 
Denburg is that the pipe was in the bottom of the dug well; 
that there was no water above the surface of the ground in 
the well; that the pipe appeared to have been driven into the 
cround; that only about eighteen to twenty-four inches of the 
pipe was above the surface of the ground in the bottom of the 
well, and that the pipe was firmly in the ground, with the 
earth packed tightly about the outer surface of the pipe. 

The testimony of George Way, Charles White, Dix Ho- 
bert, Moses T. Tallman and Abram VanDenburg is that there 
was a screw thread cut on the upper end of the pipe, and 
that it was from five to seven feet long. The testimony ofall 
these witnesses on the part of the defense, and of J. D. Fé,/ 
Woolston and Robert Cowin, and the further testimony on 
the part of complainants of Eben Daly, James Rady, Mathias 
VanHoesen, J. L. Haviland, John VanDenburg, Thomas Bal- 
lard and Thomas J. Getman, is that this well was made, the 
pump put in and the wind-mill erected in 1859, and before the 
camp-meeting on the farm of Moses T. Tallman, which is 
proved to have been commenced about the 7th and ended 
about the 14th of September, 1859. 
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CF (3The testimony of Moses T. Tallman, Abram H. VanDen- 
burg, J. D. F. Woolston, Robert Cowin, DeWitt C. Callan, 
George Way and Edwin Wilbur, is that.they were at the well 
at different times after the wind-mill was erected, and saw 
the wind-mill pumping water out of the well, and that the 
pump was situated down in the well, near the bottom, and 
that there was no water above the surface of the ground in 
the bottom of the well, and yet the pump was discharging a 
good stream of water from the pipe into the trough or reser- 

voir. MK, ( Be 

The testimony of Moses T. Tallman, DeWitt C. Callan 
and Thomas J. Getman is, that this well furnished water for 
the stock of William E. Tallman from September, 1859 until 
August, 1862, and that the water was pumped by this wind- 
mill through this new kind of pump, and that during that 
time it furnished an abundant supply of water for the stock. 

Taking this pipe as it appears now before you, and _ tak- 
ing the testimony of all the witnesses who saw the pipe be- 
fore it was driven into the well, and who saw the well and the 
pump furnishing an abundance of water, when no water ap- 
peared above the surface of the ground in the well, and con- 
sider this testimony with the declarations made at the time 
by William E. Tallman to these various witnesses, as they 
have testified, and putting all these facts, circumstances and 
declarations together, your honors can come to no other con- 
clusion than that this well was made by William E. Tallman, 
by driving this piece of gas pipe into the ground in the bot 
tom of that well from three and one-half to five and one-half 
feet. 

These declarations were made by him at the time he was 
doing the work. He sent tothe mill from the well and had 
Charles White cut a piece of hard wood scantling to drive 
upon. He borrowed of DeWitt C. Callan a mall to drive 
with. He was there with his men himself, down in the well, 
holding the gas-pipe with one hand and the scantling on the 
end of it with the other, and Thomas J. Getman, standing on 
the ground above, was driving on the scantling with the mall 
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borrowed of Callan, as seen by DeWitt C. Callan when he 
came after his mall, and by Elizabeth Short, when she took 
water to the men to drink. 

Your honors will also see by the testimony that William 
E. Tallman, after this driven well litigation commenced, came 
from Syracuse to Preble and found this piece of tubing in his 
brother's possession, where he left it in (864, and then claim- 
ed that he used it to drive down in the bottom of this well 
in 1859. He informed R. H. Duell, Moses T. Tallman, John 
D. F. Woolston and others, in 1877 or 1878, how this well was 
made, and showed them this section of gas-pipe that he used. 

Moses T. Tallman tells you how it came to be so short 
as it now is. Unfortunately for us William E. Tallman died 
before his testimony was taken; so we have not that. But 
before he died he found this pipe and identified it. George 
Way saw the pipe and identified it as the one he punched 
some holes in for William E. Tallman in 1859. Thomas J. 
Getman identifies it as the one put in the Tallman well in 
September, 1859; so there is no question that this pipe was 
used at that well in September, 1859. 

There is no question that it was in the bottom of the well 
under the pump. There is no question that this pump that 
the wind-mill operated was one that could not be operated 
by hand, and that it was placed down in the well some one 
and a half or two feet from the bottom. All these things are 
clearly and fully proven and no attempt is made to dispute 
them. y r j J ' | 

We prove by Moses T. Tallman, Abram H. VanDenburg, 
George Way DeWitt C. Callan, Elizabeth Short, Robert 
Cowin, Edwin Wilbur, Dix Hobart and othors, that there was 
no water above the surface of the ground in the bottom of 
this well at the time this gas-pipe was put in the well and for 
months after that. ? 

W-~ prove by Moses T. Tallman, George Way, Dix Ho- 
bart, Charles White and Edwin Wilbur that William E. Tall- 
man said he wanted this pipe to drive in the bottom of the 
well, and they saw the pipe before it was driven. 
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It is proven by all these witnesses and others that this 
wind-mill was erected in 1859 and that it did pump water out 
of this well for several years to water stock. 

Now, aside from those who helped at the well, and who 
fixed the pump and examined it especially, we find that Wil- 
liam E. Tallman, when the question as to this driven well 
patent was first raised, came from Syracuse back to this farm 
of his, and finding this pipe, identified it, looked up data to 
shuw when he received the wind-mill and told all with whom 
he talked that he made the well by driving this pipe, which 
was from five to seven feet long, into the bottom of the dug 
- well and that he attached a pump to it by a screw joint which 
was air tight. 

We show by the above named, to-wit: Moses T. Tailman, 
Abram VanDenburg, George Way, DeWitt C. Callan, Eliza- 
beth Short, Richard Egbertson, Dix Hobart, John D. F. 
Woolston, Robert Cowin and Edwin Wilbur that this pump 
drew water from the ground when no water was above the 
surface in the bottom of the well. So we say we have proved 
this beyond a reasonable doubt, and we say further that this 
line of proof has not been contradicted. 

Now, taking all these facts that are not questioned and 
we have, A well, dry about August or September, 1859. The 
bottom is a coarse gravel stratum, with the water just at the 
surface of the ground in the bottom. ‘This piece of tubing, 
with the point sharpened so it could be driven. The sides of 
the tube, up a foot from the end, punched with fifty-nine 
small holes, and the proprietor of the premises saying that he 
is going to drive this pipe into the bottom of the well, to get 
water in that way. (George Wav, Moses T. Tallman, Chas. 
White, Edwin Wilbur and Dix Hobart.) 

He is at the well with his men and holding a scantling 
on top of the pipe while a man is driving on top of the scant- 
ling. (DeWitt C. Callan and Elizabeth Short.) 

The tube is in the well, sticking up above the bottom 
about iwo feet, and no water above the surface. The tube is 
firmly in the ground with the earth packed tightly about it, 
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and in this way the pump its attached. (Abram VanDenburg 
and Moses T. Tallman.) 

With no water above the surface of the ground it pumps 
nicely and furnishes water for the stock. (Abram VanDen- 
burg, DeWitt C. Callan, Dix Hobart, Edwie Wilbur, Moses 
T. Tallman and Robert Cowin.) 

It is used to pump water, for a number of years, for the 
cattle of William E. Tallman, who made it. (DeWitt C. Cal- 
lan, John D. F. Woolston, Moses T. Tallman, Edwin Wilbur 
and Thomas |]. Getman.) 

If this is not a prior use of the same principle that was 
afterwards patented by Nelson W. Green, what is it? None 
of the complainants’ witnesses who testified ever went and 
examined this well. None of them were ever down in the 
well. None ever knew but what the pipe was driven in the 
bottom of that well. 

We say, taking all human evidence, that a thing could 
not be proven with greater certainty than are these facts. 
The date at which it occurred is also fully established and not 
denied. It was at the time of the camp-meeting on Moses 
Tallman’s farm. That was in September, 18509. 

Now let us examine this case further. According to all 
the evidence the wind-mill was not erected until after the 
gas-pipe was put in the well. The gas-pipe was not connect- 
ed with any other pump before it was attached to the wind- 
mill pump. This wind-mill pump was new. It had not been 
used and could not be used except by connection to the pit- 
man of the wind-mill. Now here is a new pump, a new piece 
of gas-pipe and a new wind-mill to be put together for the 
purpose of drawing water from a well, where none is above 
the surface of the ground in the bottom of the well. No lead 
pipe ison the pump. It is one of peculiar construction. It 
is noticed by those who saw it. Mr Tallman has got his gas- 
pipe from Syracuse and has had a screw thread cut on one 
end, the other end heated and drawn to a point and holes 
punched in it a foot up the pipe. 

All these things taken together, your honors must admit 
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that the evidence is strong indeed that the pipe was driven 
into the bottom of that well, so that the upper hole in the 
pipe, as you see it, was below the water line in the soil. If 
this pipe was five feet Jong then the pipe was driven three 
feet into the soil. If six feet, then it was driven four feet. 
Getman said it was driven three or four feet into the ground, 
He thought not over four feet. 

There is so much proof that this well was dry, that the 
pump was down in the well and the pipe was tight in the 
ground, with no water above the surface in the bottom of the 
well, yet furnishing a sufficient amount of water to satisfy his 
stock, consisting of from twenty to sixty head, that we do 
not see how this court can fail to find that this was a genuine 
driven well. We have not time to go over all the evidence, 
but expect the court to give it a thorough and careful exam- 
ination. And we believe that such careful examination will 
satisfy your honors that the well was an anticipation of the 


Green patent. : 
THE BUXTON WELL AT WARSAW, n. 4 if 

Timothy H. Buxton was examined January 1880. Says 
he is 64 years of age. Has resided in Warsaw, N. Y. 44 years, 
Has been engaged in the wagon and carriage making busi- 
ness in Warsaw 44 years. During that time had other busi- 
ness. Had an interest in a hardware store five years. Was 
sheriff of Wyoming county N. Y. six years. Chancey C. Bux- 
ton, his brother, was in the carriage business, in company 
with him, 24 years. Our shops are on Main street in the vil- 
lage of Warsaw. There is a mill race crossing our lot and 
running under one end of the shops. In 1858 we made a well 
near this mill race by taking a piece of gas-pipe and drilling 
a number of small holes in one end of it. Then I had a hard 
wood plug turned and put in one end of the pipe. This pipe 
was eight or ten feet long, I then took a crow-bar and made 
a hole in the ground as deep as I could with the bar. Then 
I took this pipe and put it in the hole and drove it down un- 
til I thought it was into the water. I then put a cistern 
pump on top of this pipe with a screw coupling joint and 
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pumped, and got water. The holes were drilled in the pipe 
by one H. E. Adams, who then worked for me, and the hard 
wood plug was turned by H. E. Adams and the screw thread 
on the top of the pipe was cut in our shops. The pipe was 
driven by laying a block of wood on top of the pipe and stri- 
king on top of that with a sledge hammer. The ground where 
this was driven was a loose, sand and gravel ground and 
down where the water was, was a loose, gravel ground. The 
plug was tuened with a shoulder on it so that it would not 
drive up into the pipe, and was put into the end of the pipe 
to keep the dirt from filling the pipe as it was driven down. 
This well was made near the mill race, and just at the west 
end of the blacksmith shop. The well was used there for 
several years and then, when we wanted to lengthen out our 
shop, the well was taken up and the shop was lengthened. 
After the building was completed, the same pipe or another 
one like it was driven down inside the shop, and is there yet 
and used for getting water. Alanson Burr worked for me 35 
years. He was a blacksmith and worked in the blacksmith 
shop at the time the first well was made. I am positive that 
this well was made in 1858. Our shops were on the west side 
of Main street; the blacksmith shop was west of the wagon 
and paint shop. I do not remember the year the extension 
was made to the blacksmith shop. I do not think there was 
a time between 1858 and 1867 that there was not a driven 
well on the premises. i ff? *) 9 3 

Chancey C. Buxton testified n March, 1880.. I am 66 
years of age and have resided in Warsaw, N. Y. §0 years. | 
was engaged in the wagon and carriage business for about 30 
years in company with T. H. Buxton. In 1858 we had our 
shops on Main street, in Warsaw. H. E. Adams had a turn- 
ing lathe in our shop. There was a mill race ran under the 
shop across the premises. In 1858 we made a well at the 
west end of the blacksmith shop by driving an iron pipe into 
the ground and attaching a pump to the top of it. This well 
was used there several years. I have myself obtained water 
at this well a number of times. I have seen others get water 
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there a great number of times. The water was let out of the 
race in the summer of 1858, and this well was used when the 
water was out of the race. They got water from this pipe by 
a pump, screwed on to the top of the pipe. The soil where 
this well was made was sand and gravel loam. It was loose 
gravel where the water was. When we lengthened our shop 
this well was taken up, and after the shop was done we put it 
down inside the shop and it is there now. | 

Hiram E. Adams, called in February, 1880.  Testified 
that he is 65 years old and resides in Warsaw, N. Y._ I knew 
the firm of C & T. Buxton, when they were in business ma- 
king wagons and carriages on Main streetin Warsaw. I knew 
the land on which their shops were built before they bought 
it. I knew when they bought it, and knew when they built 
their shops there and have known it ever since. I moved in- 
to their shop in 1858. I had aturning lathe, a saw, planer, 
borer and tenoning machine. I did the work for C. & T. H. 
Buxton, getting out wagon stuff. I went in there in the 
spring of 1858, and in that summer I know of a well being put 
down on the premises. An iron pipe was brought into the 
shop for me to turn a plug and fit into the end of the the pipe. 
I turned the plug out of hard wood and fitted it into the end 
of the pipe. I then took the pipe and drilled a lot of holes 
along up the pipe about eight inches. They then took this 
pipe out west of the blacksmith shop, and took a long iron 
bar and made a hole 4s deep as they could with the bar, and 
then put this pipe down the hole, and then drove it down into 
the ground until it struck water; then they screwed a pump 
on to the top of the pipe and pumped and got water. There 
was a good deal of dirt and gravel come up with the water at 
first and after that the water got clearer. This pipe was dri- 
ven down ten or twelve feet. It was used there all through 
the dry weather that summer. I used to get water there a 
good deal. It was used there several years, until the shop 
was enlarged, and in building the addition they took up the 
well. f 4 VY (255 

Jabez B. Warren called. I am bt vears of age and reside 
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at Attica, N. Y. I lived in Warsaw, N. Y. from April, (860 
until April, 1880. I was agent for the Buffalo, New York 
City and Erie Railroad, at Warsaw, N. Y. I have known C. 
& T. H. Buxton for about thirty-five years. They were in 
the wagon and carriage business at Warsaw, on Main street. 
ln 1860 I had them repair a wagon for me. I saw a peculiar 
well at the west end of their blacksmith shop, at that time. 
It attracted my attention. It consisted of a cistern pump on 
the top of a gas-pipe that stuck up out of the ground 18 or 20 
inches. I inquired how it was made and they replied that it 
was made by driving a tube into the ground. I saw them 
pump water from it. Hiram E. Adams and Chancey Buxton 
are the men who told me about it. There was no appearance 
of an excavation, and the pipe appeared to go perpendicular- 
ly into the ground. They were pumping water from it, and 
it seemed to yield an an abundance of water. 
THE PUBLICATION OF DAVID LIVINGSTONE AS, TO. GETTING 
WATER IN SoutH Arrica. (£64 

D. C. Backus examined, March 24, 1880. Testifies that 
he is 50 years of age, and has resided in Independence, Iowa 
for ten years, and before that resided in Cazenovia, N. Y. for 
forty years. That in 1858 his wife presented him a book 
known as Livingstone’s South Africa, which shows to have 
been published by Harper ‘Brothers, New York in 1858. On 
page 59 of this book is a description of the way Backalahari 
get water out of apparently dry sand beds, and is as follows: 

“When they wish to draw water, the women come with 
‘a lot of ostrich egg shells, with a hole in the end of each 
“that would admit one finger. They tie a bunch of grass on 
“the end of a reed, then dig a hole in the sand as deep as 
“they can with their arms. They put the end of the reed, 
“with the grass tied on, down in the hole and ram down the 
“wet sand firmly around the reed. Then, applying the 
“mouth to the upper end of the reed, they create a vacuum 
“in the grass and sand beneath, into which the water collects 
“and in a short time rises into the mouth. A straw is placed 
“in the mouth and guides the water into the hole in the egg 
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“shell. The whole stock of water is passed through the wo- 
“man’s mouth, as through a pump.” 


CITATION OF AUTHORITIES ON THE QUESTION 
OF PRIOR USE. 

In the case of Bradford vs Hunt, 1 Mason, 302, decided 
in 1817 by Justice Story, the judge said: “I hold it to be the 
“true interpretation of the statute that any patent may be 
“defeated by showing that the thing secured by the patent 
‘had been discovered and put in actual use prior to the dis- 
“covery by the patentee, however limited the use or knowl- 
“edge of the prior discovery may have been ” 

And in the case of Coffin vs Ogden, Whitman’s P. C., 465, 
the court says: “Prior knowledge by a single person is suff- 
cient; the number is immaterial,” and cites the case of Brad- 
ford vs Hunt, and approves the interpretation of the law laid 
down by Justice Story in that case. 

In the case of Miller & Morley vs Forley & Co., 9 F. R., 
603, decided by Baxter, Circuit Judge in the district of Ken- 
tucky, December, 1881, in giving a history of the case the 
Judge says: “This case, as it was then presented, was heard 
‘by me more than a year ago, when a decree was entered, 
“ sustaining the first claim of the patent, adjudging defend- 
“ants guilty of infringement, granting an injunction and or- 
‘dering an account of profits. But before the account was 
“taken I granted a rehearing, to enable defendants to put in 
‘additional and newly-discovered evidence.” This evidence 
shows that one Smith practiced the thing invented by com- 
plainants, in a very limited way, in a remote town in Arkan- 
sas, and that he only applied the process to a very few plugs 
of tobacco. The complainants in that case discussed the 
question thoroughly, that on account of the limited applica- 
tion of the process by Smith, his acts were merely experi- 
mental, and that therefore it was an abandoned experiment 
by him, The Judge, in reply to this argument, says: “I can- 
“not concur in this view of the facts. Smith discovered the 
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“process. This he seemed thoroughly to understand, and 
“having applied it successfully to one or two plugs, it requi- 
“red no inventive genius to apply it to others. It is not im- 
“ portant that he did not do this. Ho did not have the ne- 
‘‘cessary facilities nor the means with which to obtain them. 
_ * He did not abandon it until he had fully 
“ developed the process, and until it was understood by him- 
“self, Lee and Davidson, and this, we think, is enough, under 
“the authority of Goffin vs Ogden, 18 Wall, 120, to supercede 
“and overthrow complainant’s patent.” 
In Collender vs Griffith, to Reporter, (Boston) 8, May 4 
1880, Blatchford, C. J. says: “The evidence of Winant and 
‘Moore is sufficient to show the prior existence of billiard 
‘tables containing the combination covered by the complain- 
“ant’s reissued patent.” 
In the case of New vs Lawrence, 11 Reporter, (Boston) 
45, Benedict, D. J]. This was a patent for an improvement in 
the construction of waterproof cellars, cisterns etc. and was 
claimed by the complainant to be a method for keeping water 
out. Proof was shown that before the patent, another pasty 
‘ had made a cistern, and used substantiaily the same device 
to keep water zz. The court held that the patent was broad 
enough to cover both, and then says: “Such a cistern, if made 
? ‘since the patent, would have been a clear infringement upon 
“the patent as I have construed it. Having been made prior 
“to the plaintiff’s invention, it must, of course, be held to 
“have anticipated it, and compels the decision that the pat- 
“ent is void for want of novelty.” 

In Reed vs Cutter, 1 Story, 590, it was held that prior 
knowledge by a single person was sufficient to defeat a_pat- 
ent. The number is immaterial. 

In McNish, admx. vs Everson, Macrum & Co., 2 F. R. 
899, July 20, 1880, McKeene, C. J. This invention was for a 
bottom for annealing boxes, having ribs or bars of wrought 
iron or other metal extending through them, the object being 
to give the boxes additional strength in the line of the strain 
upon them. Robert C. Totten testified that he made that 
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kind of a box fdr annealing carriages as early as 1866, and 
these were used by Everson, Preston & Co., for a time and 
then they ceased to use them. The complainants claimed 
that under the circumstances it must be regarded as an un- 
successful experiment. The Court in answer to this argu- 
ment says: “The device used was complete in its construc- 
‘tion, and it was used sufficiently to demonstrate its practibil- 
“ity. * * * It was clearly a complete and useful invention, 
“and the abandonment of its use by Everson, Preston & Co., 
“furnishes no warrant tothe patentee to claim it as the first 
“inventor.” 

In the case of Olendorf, et al., vs. Eckler, F. R., 570, 
Blatchford, C. J., says: “The testimony satisfactorily estab- 
“lishes that the invention claimed in the plaintiffs’ patent was 
“known to and used by Lewis Perkins before it was made by 
‘the plaintiffs. The bill must, therefore, be dismissed with 
costs.” 

In Blake vs. City of San Francisco, 5, S. C. R., 692, this 
Court says: “Whenever the public have acquired the right, 
“in any way, to use a machine or device, it has the right to 
“use it for all like purposes for which it can be applied; and 
‘“no one can take out a patent to cover the application of the 
“ device to a similar purpose.” Citing Penn. R. Co. vs Loco- 
motion &c. Co., 110 U. S. 490 (4 S. C. R. 220) 

We call the Court’s attention to: 

Brown vs. Piper, 91 U. S., 37, 

Roberts vs. Ryer, gt U. S., 150, 

Sewall vs. Jones, gt U. S., 173, on page 180, 

Reckendorfer vs. Faber, 92 U. S., 347, 

King vs. Glum, 3 8. C. K., 85, 

Zone vs. Soffer, 3 S. C. R., 562, 

‘Estey vs. Burdett, 2S. C. R., 538, 

Phillips vs. City of Detroit, 3 S. C. R., 580. 

Mahan vs. Howard, 5 S. C., 174, 

Miller vs. Force, 6 S. C. R.. 204. 

These cases show conclusively that the courts hold in 
every instance, where prior use is proved, that it is a success- 
ful and meritorious defence. They also hold that such use 
need be known by but a few persons. That the use need 
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not have been continued. But even though it is entirely 
abandoned, and for years immediately preceding the claimed 
invention no use is shown, and that though the thing used is 
not exactly like the thing patented, if it answers the same 
purpose and produces the same results, and is so near like 
the patented article that if made after the patent it would be 
an infringment, such use and knowledge, with all its imper- 
fections; defects and hindrances, is nevertheless a good de- 
ferise against the patent. 

Now, in our case we have proved the making of the well 


at Independence in such a manner that complainants claim 


that any well now made in that manner is an infringment of 
their patent. Ten witnesses saw it made; forty saw it used, 
and the complainants have not put ina bit of evidence, save 
the one witness, John M. Fargo, to contradict this well. 

We have proved the making of the wells at Napieryille, 
Ill., by Englefried, with precisely ‘the same shaped rod as 
shown in Green’s patent. No evidence has been brought, of- 
fered, or pretended that could be offered, by the complain- 
ants to contradict this well. (See testimony of J. J. Hunt.) 

We have proved the making ofthe wells in Milwaukee, 
Wis., by E. W. Purdy and A. J. Lucky, by forcing an iron rod 
into the ground, moving the earth laterally, and forcing,down 
into the hole thus made a tube, with the earth packed tightly 
around the tube, and water drawn from the well through this 
tube by a well known form of pump. .No person has been 
called to the stand with the pretense that he could disprove 
the making of these wells. 

As to the well put down at Preble, N. Y.,:by William E. 
Tallman, in 1859, we have shown by six-witnesses, haw the 
pipe was prepared, and what. Tallman said he was going to do 
with it. By two-witnesses that he did drive it as he told the 
six he intended ‘to, and by two that. the pipe was in the bot- 
tom of the well fast in the ground, having apparently been 
driven or forced into the earth, with the earth packed tightly 
around it, and by ten that after the pump was attached, and 
the windmill erected, this well furnished an abundance of 
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water when none was above the surface in the dug well. 

The complainants have put on the stand a large number 
of witnesses, who testify that they saw the wind-mill from 
the roads and took notice of the wind-mill, because it was the 
first that ever had been erected in Preble valley. But none 
of them testifies that he ever examined the well, or was ever 
down into it to examine the pump and its attachments, or 
that he knows anything about it except the fact of seeing the 
wind-mill at a distance of from 50 to 60 rods. Nor does any 
one of these persons claim that he ever talked with William E. 
Tallman about this well. The only thing they do say is that 
they never heard that it was a driven well. They disclaim 
all knowledge about it, except as seen by passing along the 
road, while we have on our side the most positive and direct 
testimony of every person called to the stand, who had any- 
thing to do with its construction, or with preparing the pipe, 
or erecting the wind mill, or who afterwards went and exam- 
ined the well, pump and its attachments, that the pipe was 
prepared to be driven; that it was driven in the bottom of 
this dug well, and that the pump furnished an abundance of 
water when the dug well was dry. 

In regard to the Buxton well at Warsaw, N. Y., made by 
T. H. Buxten, in 1858, we prove by the man who had the 
well made, by the man who drilled the pipe and fitted it, by 
the brother, and by a spectator, the making and use of this 
well, in a manner that would now be called an infringement 
of this patent. 

Then we have the printed description of how water is 
obtained in South Africa from an apparently dry bed of sand, 
which describes the tube with the earth packed around it, the 
' screen, the vacuum and the pump~—precisely as this patent 
was construed by Judge Benedict in the Carman case, by 
Judge Nelson in the Wright case, Judge Blatchford in the 
Cross case, and a majority of this Court in the Eames case. 

Taking now the fact as proven, that in April or May, 
1861, a well was put down in Independence, Iowa, in a man- 
ner that is a clear anticipation of Green's patent, the com- 
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plainants claim that it was an adandoned experiment. We 
wish you to examine our evidence carefully and see if that is 
the case. 

This man made the well. He did not claim to have any 
doubts about the result. He told Kimball and Sherwood 
that he could and would make a well of that kind. He did 
make it in the presence of Kimball, Tyson, Trexler, Warne, 
Allen, Campbell, Williams, McEwen and Hageman. 

He took it up, changed its location, and put it down 
again two or three times, S. S. Allen and L. S. Stroman say. 
With him it was not an experiment. It was a fixed thing. 

The Courts of the United States have said: An aban- 
doned use is not an abandoned experiment. Simply because 
the use of these wells cannot be immediately traced from that 
time does not prove it to have been an abandoned experi- 
ment. With the man who made this well there was no ex- 
periment. He had nodoubts. His well succeeded the first 
time he tried it in Independence, Iowa. 

The number of persons who knew of its use is not mate- 
rial. It is only neceseary that was actually put in operation 
and worked well. The number of persons who knew of it 
need not be great. 

This well did furnish water to Captain Lee’s company of 
soldiers; to Captain Hoard’s company of soldiers; to the 
cricket club; to the people who came to the circus and me- 
nagerie; to those who attended the 4th of July celebration; 
to put out the fire when Brown’s house caught fire; to all who 
chose to use it from curiosity or otherwise; to water horses, 
and it did this from May to October. 

George Mann tried to pump it dry, but could not. He 
pumped at it for about two hours. It was no experiment. 
There is no proof that the use of that kind of well was aban- 
doned. D.S. Deering, S. P. McEwen and O. Marquette say 
it was used in that same vicinity the next year, or a year after 
that. E. Ross says it was used there all that summer, and he 
thinks a part of the next summer, McEwenand Tyson swear 
that they have heard of that kind of well right along from that 
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time to the present, <A. Butterfield knew of them being made 
in 1865, and himself commenced to make them in 1866, and 
made them for two years. This was not an abandoned use, 
even. ! 
While we. see jon the evidence in s these cases that these 
wells were made in, lowa right, along from 1861 to the present 
time, we have not-been, able, nor have the complainants been 
able to trace the,knowledge of this method of making wells to 
Nelson W..Green. . They have not introduced a single news- 
paper slip or a bit.of public print, emanating from Cortland, 
N. Y., giving to the world the knowledge that he had invent- 
ed a well of this kind. , 

He himself testifies that he did not attempt to make a 
well:of this kind until after 1871,. He made no, experiments 
and furnished no practical knowledge to the world. If, how- 
ever, it be claimed that, the experiments made by Byron 
Mudge were made at the order and suggestion of Green, and 
that the experiments made by Mudge were really Green's 
experiments, and if this court should hold that because Green 
first suggested the idea. to Mudge, therefore Green was enti- 
tled to the benefits of all that Mudge’s experiments develop- 
ed, then the complainants must be bound by all that Mudge 
did, and especially by that which he did with the knowledge 
of Green. 

With us it will mabe: but little difference which way the 
court holds upon. that question, only asking that if the court 
holds that Green .is entitled to the benefits of Mudge’s labor 
and experiments, he must be bound by what Mudge did in 
those experiments. 

i: We do not. wish at this time to enter into the discussion 
of the applicability, of this, position to the present case, but 
merely to.state our.position in regard to it, so that the court 
may understand, as we proceed, what our.position is, if they 
hold that:Green is entitled to,the benefit of the labor and ex- 
periments made. by Byron Mudge, then he must also be bound 
‘by the knowledge-that was given to the public by Mudge in 
making those experiments. 
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ARGUMENT ON THE ABANDONMENT OF THIS IN- 
VENTION BY N. W. GREEN. 


We wish now to take up and examine the testimony that 
: has been introduced in this case, in regard to the well made 
on the fair ground at Cortland, N. Y., in October, 1861, by 
Byron Mudge, for Julius A. Graham. It has already been 
proven that Byron Mudge made the experiments that were 
made in order to test the practicability of this kind of a well. 
The first experiment was made by Byron Mudge, Herman F. 
Robinson and J. C. Carmichael on the premises owned and 
occupied by Nelson W. Green, a little north of | > ar vil- 
lage, on the road to Homer. , Yj y¥3 0 

Mr. Mudge testifies that some time in September Col. 
Green suggested to him that he should make some experi- 
ments to see whether a well could not be made by driving an 
‘| iron rod into the ground to make a hole, and then putting a 

pipe down the hole and inserting a pump and pumping out 
water. Mudge, Robinson and Carmichael were directed by 
Col. Green to make such an experiment. 

This first experiment was made on the premises owned 
by Col. Green, on the bank of a creek, and operated so that 
the parties were satisfied that a well could be made in that 
manner, that would supply an abundance of water for ordina- 
ry purposes. The only question that seems to have been 
left in doubt after that experiment, was the best method of 

making the hole in the ground down to th y « sry bearing 
strata. h hes 

Mr. Mudge testifies that after this he made an experiment 
on his own premises near the mill, another on the premises of 
Mr. Townley, another on the premises of Reed Peck, and then 
considered that he had the apparatus so complete that he 
could make a well on the fair ground for Mr. Julius A. Gra- 
ham, that would furnish all the water that he needed to sup- 
ply the regiment with rations. 
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The camp at that time consisted of over five hundred 
men and was rapidly increased to a full infantry regiment of 
one thousand men. Mr. Mudge made this well for Mr. Gra- 
ham. The well was used by the regiment during the time it 
remained on the fair ground, and furnished an abundance of 
water for all the purposes of cooking, drinking, washing dish- 
es and washing, that was needed during the six weeks to two 
months that the regiment remained there after the well was 
constructed. 

The manner of making this well, as testified to by Mr. 
Mudge, is that he took an iron rod and jammed it down into 
the ground with his hands, working it around and making a 
hole larger than the bar, then inserting a sheet iron tubing in- 
to the hole around the bar and working that down as the hole 
progressed with the bar. When the hole was thus made, pro- 
jecting into the water to a sufficient depth to supply the re- 
quired amount, a piece of lead pipe was inserted into the tube 
and a pump attached to the upper end of the pipe, and in that 
way water was drawn from the well. \ J/KKS 

Mr. Mudge says that Julius A. Graham employed him to 
put down this well, and paid him for the time and material 
used, and that Col. Nelson W. Green knew of this well and of 
its use. That he himself had heard Col. Green, at several dif- 
ferent times, call the attention of different persons, not mem- 
bers of the regiment, to the well, and tell them how it was 
made and who made it. Mr. Mudge also testified that he told 
Col. Green that he was making experiments and that he 
should succeed in making a good well. He also states that he 
told Col. Green about the experiments that he made, and also 
notified him that he had the tools and material ready to take 
with him into the army. 

Mr. Mudge attempts to point out the defects in this well 
that was used on the fair ground, and he says emphatically 
that the only defects in that well were that the rod was not 
driven the whole distance to the bottom, and that the pipe to 
which the pump was attached was not prepared at its lower 
end as subsequent experiments proved would adapt it to 
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different soils. In all other respects this was a perfect well. 

Mr. Mudge further tells us that he made a well for H. W. 
Woodruff the same fall, and for Mr. Seymour, and that Col. 
Green was notified from time to time of the Wage of these 
wells. 

He further states that in 1862 he made be ‘well “es 5. 
Pomeroy, and in making that well he used the same pipe and 
material that he had prepared to take into the army with Col. 
Green’s regiment, and that this well he considered perfect in 
all respects. He also testifies that during 1862, 1863 and 1864, 
Colonel Green lived in Cortland village and that he (Mudge) 
put down a large number of wells in and about that village 
during that time, and also that James Suggett put in a large 
number of wells during that time. These wells were what are 
known as driven wells. 

He testifies that Col. Green inquired of him from time to 
time how he was getting along with making these wells and 
that he informed him that the wells were successful. 

He further testifies that as long as he knew Col. Green, 
the latter never at any ti ape a well or attempted to make 
one. 
Ebenezer Mudge MA that he is a brother of Byron 
Mudge, and that he heard of Byron Mudge, H. F. Robinson 
and J. C. Carmichael making an experiment to get water by 
some new process; that afterwards Byron Mudge, Albert Rol- 
lo and himself made an experiment on the premises near the 
mill, and then another experiment on the premises of Mr. 
Townley. 

He says the rod or bar of iron was driven into the ground 
with a sledge; that this bar of iron made a hole about two in- 
ches in diameter; that inside of this hole was inserted a piece 
of common tin conductor, two inches in diameter, and inside 
of this was inserted a tin boat pump about eight or ten feet 
long, and that the boat pump was small enough to easily go 
inside this tin conductor, and water was pumped from the 
well by this boat pump. 

Then he assisted Byron in making another experiment, 
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where they had to go deeper to get water, and in that exper- 
iment the hole was made by driving the rod with a sledge, in- 
serting in the place a tin tube, and inside of that using a 
pump. This witness also saw the well on the fair ground af- 
ter it was made, and that well had a tin tube with a pump in- 
side of the tube. tM 

}. C. Carmichal testifies that he was acting as Lieutenant 
Colonel of the regiment of which Green was Colonel, and as- 
sisted Mudge in making the first experiment near Green's 
house. This experiment was made by using an iron bar, and 
a scantling four by four inches, twelve feet long, with an arm 
at the top cight feet long, with a pulley in one end of the arm 
They run a half inch cord over the pulley, attached it to the 
crowbar, and pulled the crowbar up with the rope and let it 
fall; and by repeating that operation made a hole in the 
ground some four or five feet deep to water; by working the 
bar from side to side they enlarged this hole, and then insert- 
ed a tin boat or liquor pump, and pumped water. The hole 
in the ground was so much larger than the pump that the 
pump had to be held down in the hole when they operated 
the plunger. 

Nelson Green was there a few minutes while they were 
making this experiment. The experiment was superintend- 
ed by Byron Mudge, and Robinson and the witness (Carmi- 
chael) assisted him. 

Byron Mudge prepared material to take with him into 
the army, for the purpose of making wells. The material 
that he prepared consisted of curbing to be put in the hole to 
keep the earth from falling into it and filling around the pipe, 
and the rod to drive and the pump to insert in the curbing. 

This well was not like the driven welis made at the pres- 
ent time. These wells, as now made, consist ofa single tube 
to which the pump is attached. 

We now wish to call the court's attention to the general 
public use of these wells in Cortland, N. Y., commencing in 
the spring of 1862 and extending to the present time. And 
to the knowledge Col. Nelson W. Green had of the use of 
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these wells in Cortland, by the inhabitants thereof, from the 
spring of 1862 to March, 1866, the time yy his making his first 
application for a patent. 4 


Take first the tesiimony of Dr. H A Boltes: He tells 
us that in the spring of 1863 he was having a house built on 
some lots in Cortland village; that he proposed to have an- 
other house built on an adjoining lot the same season. When 
the masons were ready to commence laying the cellar wall, 
he told them he would have a well dug near the line between 
the two lots, to supply water to be used by them in making 
mortar. One of the men told him that he could get a well 
much cheaper and quicker by having a tube driven into the 
ground and a pump attached to it; that Byron Mudge was 
making that kind of well. He also told him that Col. Green 
had Mudge make a well of that kind on the fair ground, when 
the regiment was in camp there in the fall of 1861. Doctor 
Bolles started out to find Mudge to have him make the well. 
Before he found Mudge, he met Col. Green on the street. 
The doctor stopped Green and inquired of him about the well 
on the fair ground and how it worked, and told him that he 
wanted a well of that kind made. Col. Green told Dr. Bolles 
that he did not make that kind of well, but referred him to 
Byron Mudge, who, Col. Green said, would make him a well 
of that kind. The doctor then hunted up Mudge, who came 
with some help and made the well for him. This was in 
April, 1863, and the well was used in the place where Mudge 
put it down for eight or ten years. This conversation, the 
court will see, was more than two years fore Green applied 
for a patent. Wh VF Fi 

We next-take the testimony of Henry W. Woodruff, who 
jived in Cortland long before 1861, and who knew of this well 
being put down on the fair ground, and who, in fixing over 
his house that fall, desired to have the same kind of a well at 
his place. He employed Byron Mudge to make one for him 
and Mudge undertook to make this well in the fall of 1861, 
but the regiment left Cortland and Mudge went with it, be- 
fore the well was completed. When Mudge returned in the 


spring of 1862, he went to work and finished this well for Mr. 
Woodruff. This well was made twenty-two feet deep, and 
was fourteen feet down to water. Mr. Woodruff conversed 
with Col. Green about this well a number of times, and Green 
claimed that he first suggested that way of making a well to 
Mudge. When the witness expressed doubts as to the suc- 
cess of the well or its permanency, Green always told him 
that Mudge would finally succeed, and would make a nice 
well, as the well on the fair ground worked nicely. After 
the well was completed in 1862, Green then told the witness 
that he was glad Mudge had succeeded, because it would be 
a good well, and he thought that was a good way to make a 
well. 

This well was situated on the street leading from the bu- 
siness part of the village of Cortland to the place where 
Green lived, and in passing from his house to the village and 
back, Col. Green passed directly by the well. He was on in- 
timate terms with Mr. Woodruff; was frequently in his shop 
and had a number of conversations with him about this well 
of Mr. Woodruff’s in 1861 and 1862. 77/7/76 2 

Henry Bates, also a resident of Cortland, N. Y. testifies 
that in April, 1863 he had a driven well made by Byron 
Mudge on a lot that he then owned, about forty rods south- 
east from where Nelson W. Green then lived. That there 
were no houses between his house and Green’s, and that the 
well was in plain sight from Green’s and on the street leading 
from Green's house to the village, and Green talked with him 
about the well and told him that it would be a good one. 
Bates told Green that Byron Mudge made the well and how 
he made it. This well was put down as part of the contract 
for building the house, and in the contract the well is named 
as an artesian well. Green was there during the time the 
house was being built several! times, and talked about the well 
at different times. Bates told Green that it was a driven well 
and that Mudge drove it. 

This well was built on a public street, where a great ma- 
ny persons passed, and was shown to these persons and talk- 
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ed about by them, and was known by a large number of peo- 
ple in that vicinity as well as to Green. And Green stated to 
Bates that it was a nice way of making a well, and_he would 
find that it would be a good and permanent well. 4 L/h 

William Winter says that he constructed wells in ‘Cort- 
land, and that in May or June, 1863 he assisted in repairing a 
well on the premises owned by the First National Bank in 
Cortland, and that Col. Nelson W. Green was present when 
he fixed this well; that he drove a rod into the ground and 
then withdrew it, and put a pipe into the hole and drove the 
pipe down until there was three or four feet of water in it. 
Green was present and saw the operation of making this well. . 

E. De Puy Mallory testifies that in the summer of 1863/ 
James Suggett made a well in the street of Cortland village, 
at the edge of the sidewalk; the pipe was driven down with 
what was called a pile-driver. This well was made for the 
purpose of getting water to use at fires, and was very near 
the business centre of the village. and was where Green had 
to go by it to go to the post-office or to church, and was talk- 
ed about a great deal at that time. The village then had 
about two thousand inhabitants. From 1863 up to the pres- 
ent time these wells have been made in the village of Cort- 
land, both for private and public use. 

In 1862 James Suggett made a well on premises that are 
now owned by himself and Mr. Taylor, on Main street in the 
village of Cortland. This well was made by driving a bar of 
iron into the ground, withdrawing that and putting an iron 
pipe in its place and driving that down. That well is now in 
use and has been ever since it was made, and supplies an 
abundance of good water. There was no secrecy about the 
making of it. It was known to the public in Cortland, and 
Nelson W. Green lived there at that time. 

There was another well made just before the one made 
on the premises that Taylor and I now own, that was made 
on the premises then owned by G. N. Copeland of this village, 
and was made by James Suggett, by driving a rod into the 
ground and withdrawing it, and then putting down a pipe in 
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its place. The well was also known to a great many persons . 
in Cortland at the time. fp Ft 

Lucien Dexter testifies that he lived in Cortland village, 
and in 1861, 1862 and 1863 kept a restaurant at the corner of 
Mill and Main streets; that this restaurant wasin the business 
part of the village, and was frequented by Col. Green a great 
deal in 1862 and 1863. That in the fall of 1862 he had a dri- 
ven well made in his restaurant. It was done by driving an 
iron bar into the ground and making a hole, and then putting 
into that hole a piece of gas-pipe and driving that down and 
attaching a pump to the top of it. That this well was in a 
corner of his main sitting room; was used by a great many 
persons, both to get water to drink and for the purposes of 
the restaurant. Col. Green must have seen the well and 
pump and seen it operated, for he was in there very frequent- 
ly, and read the papers and chatted and talked about various 
matters, and there was a great deal of talk in this room about | 
the well and how much Suggett would make out of the pat- y) 
ent on the driven well, if he got one. This well was made by ' 
James Suggett. The pump was where it could be_seen 
through the window by persons passing on the street.» / <2 / 

Levitt D. Garrison testifies that in 1862 his father bought 
a store on the east side of Main street in Cortland village, of 
S. A. Fairchild, and had a driven well made in the store. The . 
pump set in the front room of the store, opposite a window ; 
in the south side of the store. Col. Green and his family 
bought goods at our store and knew of the well, as all the 
other customers knew of it. At one time Col. Green lived 
nearly opposite, across the street from this store. /”/ // Py 

Artemus Reed testifies that he lived in Cortland village, 
and in 1863 he had James Suggett make a well for him on 
Tompkins street, which was made by driving an iron rod into 
the ground, withdrawing it and, putting a tube in its place, 
driving that down about three feet further than the rod was 
driven, then attaching a pump to the top of it. This well 
was about twenty feet deep and furnished an abundant sup- 
ply of water for three or four years, when he sold the place. 
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No secrecy was employed or enjoined; the well was known to 
the public generally, and was in plain sight from the street. 
Mr, Reed saw Suggett make two wells for J. A. Schermerhorn 
in the fall of 1862, on Main street, in Cortalnd village, and 
there was no secrecy about making them, and there was a 
good deal of talk about them in the village at the time. And 
driven wells were generally talked about in the village at that 
time. a. Y / fi 

Ira V. Hicks testifies’ that he lived in Cortland, N. Y. in 
1861, 1862 and 1863. He was carrying on a blacksmith shop 
on North Church street in Cortland village. and that Byron 
Mudge, during those years, employed him to drill and point 
gas-pipes, and fix rods for driving to make driven wells; that 
he prepared these pipes by drilling four rows of holes in the 
sides, one-fourth inch in diameter, one and one-half inches 
apart, and two and: one-half feet up the sides of the pipe; 
that he sometimes heated the end of the pipe and drew the 
sides together to a point, and sometimes made a plug to put 
into the end ofthe gas pipe; that he made a great many of 
these that were used by Mudge to make wells in and about 
Cortland; that in the spring of 1863 Mudge made a well for 
this witness on Mill street in Cortland village; that Mudge 
made this well by driving down an iron rod with a pile driver, 
and then withdrawing the rod and inserting in the place a 
tube prepared as above stated, and driving that down into 
the ground and attaching a pump to the top of it by a screw 
coupling, and pumping water from it. This well was about 
eighteen feet deep and was used for a number of years, and 
furnished an abundant supply of good water, and was known 
of and talked about by the people of Cortland to a great ex- 
tent. This method of making wells was very common in 
Cortland in 1862, 1863, 1864 and 1865. Col. Nelson W. Green 
was living in Cortland during those years, was about, the 
streets frequently, and must have known of their us Md 

Julius A. Graham testifies that he lived in Cortland in 
in 1860, 1861 and 1862 and ever since, and that he employed 
Byron Mudge to make a well on the fair grouud, for the pur- 
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poses of furnishing water to be used in preparing rations for 
the soldiers that were in the camp, and that Nelson W. Green 
knew of this well; that this well was made in October, 1861, 
by driving an iron bar into the ground and forcing down into 
the hole thus made a sheet iron tube as the bar went down, 
until they reached a sufficient depth of water, and then they 
inserted inside of this tube a lead pipe with a pump attached, 
and pumped water in that way for the use of the mess house, 
cooking, washing and drinking purposes; and it was so used 
from the time it was made in October to the time the regi- 
ment left, in December, 1861. The witness thinks that Green 
suggested to him to have this well put down. This well was 
about eighteen feet deep. dee 

Isaac M. Seaman testifies that he lived in Cortland in 1861, 
1862 and 1863: that in the fall of 1862 he had Byron Mudge 
make two driven wells for him, on the corner of Church and 
Mill streets, in the village of Cortland, by driving down a rod 
into the ground and then withdrawing the same, and inserting 
a tube in its place and driving it down, and attaching a pump 
to the top of it by a screw coupling; that these wells were 
made openly and publicly, and the rod was driven with a pile 
driver about twenty feet high. And Nelson W. Green was 
then living in Cortland village, and was around upon the 
streets conversing with the people, and must have known of 
the existence and use of this kind of well in Cortland at that 
time. These wells were abount twenty feet deep, and were 
good and productive wells, and furnished an abundance of 
water. by Vy, AZ S 
George N. Copeland testifies that he lived in Cortland 
village.in 186i, 1862 and 1863; that in the summer of 1862 he 
had James Suggett make a driven well for him on the premises 
he occupied as a grocery store, on Main street in Cortland 
village; that this well was made by driving .an iron rod into 
the ground, withdrawing it and inserting in the hole a gas 
pipe, attaching a pump to the top by a screw coupling, and 
drawing water; that he had two or three other wells put down 
in the same manner by James Suggett, in and about Cortland, 
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in the years 1863 and 1864; that these wells varied in depth 
from fifteen to twenty-two feet; that he heard of Byron Mudge 
making this kind of well; that this kind of well was very gen- 
erally used in Cortland in 1863 and 1864; that Nelson W. 
Green at that time lived in Cortland village, was around 
through the town, associated with the inhabitants, knew what 
was going on in the village, and must have known of the use 
of this kind of well at that time. 4 VE 673 

James Suggett, examined November, 1880, testifies that 
he has resided in Cortland, N. Y. 29 years. Has made many 
wells; was engaged in digging wells in 1861; was employed 
by Byron Mudge to assist in making a weil for H. W. Wood- 
ruff. That this was in the tall of 1861, while the 76th N.Y. 
regiment was in camp on the fair grounds at Cortland. That 
they forced an iron bar down into the ground and _ followed 
that with a sheet iron pipe. That Mudge proposed to force 
the rod and pipe down to water, then pump out. some sand 
and gravel with a gravel-pump, and then put a lead pipe 
down inside the tube and attach a pump to the tube. They 
broke the rod at Woodruff’s and did not make a well there 
that fall. Shortly afterwards and while the 76th N. Y. regi- 
ment was at the fair grounds, they did made a well for O. H. 
Seymour at Cortland. This well was made by forcing the rod 
down to water, and the sheet iron pipe outside it, and then 
putting in a lead pipe and attaching a pump to it, so that the 
lead pipe to which the pump was attached was inside of and . 
not fastened to the sheet iron tubing that was. forced down 
along outside of the rod as it was driven. He put down wells 
in that way for Cornelius Brown and James Schermerhorn in 
the spring of 1862. 

That he made a single pipe well for Geo. N. Copeland in 
1862, and this was the first single pipe well he knew of being 
made in Cortland. That in 1862, 1863 and 1864, he made 
these wells in great numbers in Cortland, Homer, Moravia 
and Elmira, N. Y. 

This witness also testifies that he has experimented since 
with two-pipe wells, where the air can go down between the 
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in their success. Whatever may be claimed by Green as to 
the well on the fair ground being an experimental well, it 
cannot be claimed that the wells made for Woodruff and 
Bates were experimental, or that they were permitted to be 
made for the purpose of testing the practicability and perma- 
nency of that kind of well. These wells were sold to Wood- 
ruff and to Bates. Mudge made them for the money he recei- 
ved for making them. Green had full knowledge of their 
construction and their use, who made them and how they 
were made. All this was known to Green in the fall of 1862 
and the spring of 1863. But with this knowledge brought 
home to him in the most direct and positive manner, he waits 
three and four years before he takes any steps to protect his 
rights by a patent. 

Then about the same time that Bates had his well made. 
Dr. Bolles desires to have Mudge make him a well. In hunt- 
ing for Mudge he comes upon Green; he informs Green as to 
what he wants, and as to what he has heard of the well on the 
fair ground in the fall of 1861. Green imparts to him the in- 
formation desired, tells him that the well on the fair ground 
worked nicely, and then cites him to Byron Mudge, telling 
him that Mudge makes the wells, but he, Green, does not. 

In these three cases facts are brought home to the knowl- 
edge of Col. Green that these wells were in use and were be- 
ing made extensively by Byron Mudge; that the people of 
Cortland were using them; that Mudge was going around with 
a pile driver twenty feet in height, to drive down the rods, 
and when men ask him in regard tothe wells, he informs them 
that Mudge is making these wells, but he (Green) is not. 

Thus we see in our case we have brought home direct 
and positive knowledge to Green of the sale and use of these 
wells, more than two years before he applied for a patent. 

Thus we say that with this knowledge on his part, it de- 
feats his right afterward to obtain a patent; and a Saree ob- 

tained under such circumstances ts void. 
In the case of Sisson vs. Gilbert et al., 5 Fish. P. C., 100, 
rt says: “The fact that an invention was in public use 
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“and on sale with the consent and allowance of the inventor 
“more than two years before his application for a patent, ren- 
“ders the patent invalid, however great the hindrance to the 
“application, and whether caused by want of pecuniary means 
“or other misfortune.” 

And in the case of Shaw vs. Cooper, 3 Whitman, Patent 
Cases, 173, the Court says: ‘Whatever may be the intention 
“of the inventor, if he suffers his invention to go into public 
“use through any means whatever, without an immediate as- 
*sertion of his right, he is not entitled to a patent. Nor 
‘will a patent obtained under such circumstances protect his 
“ right.” 

If we take now the testimony of William Winter, E. De 
Puy Mallory, Lucien Dexter, Levitt D. Garrison, Artemus 
Reed, Isaac M. Seaman, Ira V. Hicks, Julius A. Graham, Geo. 
N. Copeland, John S. Sampson and James Suggett, it will be 
clearly seen that during the years 1862, 1863, 1864 and 1865, 
James Suggett and Byron Mudge were making a business of 
putting down this kind of well in Cortland and vicinity; that 
in 1863 one was put down in the public street in front of the 
engine house, and was used to attach the suction hose of the 
fire engine for the purpose of extinguishing fires. And this 
was right at the edge of the sidewalk by which Col. Green 
had to pass in going to and from the post office and his 
church, and was known to the public and was used there for 
a number of years, and Green was daily passing this well. 
That another well was put down where they were building a 
store on Main street; that Green came and stood by while 
they were making the well, and saw the operation. Another 
well was made in a restaurant where he frequented and at 
which he was almost a daily guest; and this well was in con- 
stant use, used by nine out of ten of the persons who visited 
the restaurant. Green was in this restaurant almost daily, 
chatting with the proprietor, reading the papers and conver- 
sing with the guests; the well was in the main room in which 
the guests assembled, in plain sight and in constant use, and 
any one coming into the restaurant must have seen it, and 
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persons knowing of that kind of well would at once recognize 
it as a driven well. 

Another well was put down in the grocery store where 
he and his family traded; was in front of a south window, in 
plain sight of all who came into the store, and could readily 
be distinguished from its appearance, as a driven well. 

- Others were put down in other places in public: were 
known of by the people living in Cortland, and after 1863 
nearly every new house or store or other building that was 
erected in this town of between two and three thousand in- 
habitants, had one or more of these driven wells. 

A blacksmith having a shop on a public street, was em- 
ployed largely during 1862, 1863 and 1864, in fixing rods and 
preparing pipe to make these driven wells. Mudge and Sug- 
gett were going around the village with pile drivers, making 
a business of putting down this kind of well. The people dis- 
cussed in public, and on the streets, and in their shops and 
stores, the practicability, permanence and cheapness of this 
kind of a well. 

Col. Green, during the four years, 1862, 1863, 1864 and 
1865, was constantly upon the streets, and in the shops and 
stores and public places in Cortland, and certainly must have 
heard these conversations. 

In the case of Shaw vs. Cooper, 2 Whitman, P. C., 173, 
the court says: ‘Where public use is known, or might be 
“known to the inventor, knowledge of its use and acquies- 
“ence is presumed.” And in Sisson vs. Gilbert et al., 5 Fish. 
P. C., 109, the court says: “Consent and allowance may be 
‘inferred from acquiesence in public use, where the inventor 
‘* might have known of such use.” 

In the case of Egbert vs. Lipman, 14 O. G, 822, the Cir- 
cuit Court held that a use by one person, other than the in- 
ventor, with his knowledge and allowance, was a public use, 
and if continued for more than two years before an applica- 
tion, it was an absolute abandonment toa right to a patent, 
On December 9, 1881, the United States Supreme Court af- 
firmed the decision of the Circuit Court in that case. 
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In Edgerton et al. vs. Furst & Bradley Mfg. Co.,9 F. R., 
450, the court says: ‘When the article has been in use for 
more than two years prior to the application for a patent, the 
patent is void.” 

In the cose of Henry vs. the Francistown Soap-Stone Co., 
2 F. R., 78, the court says: “A single sale inthe usual course 
of business of the patented thing, more than two years before 
the application fora patent is filed, will render the patent 
void, whether the sale is optional or conditional.” 

And in the case of Perkins vs. the Nashua Card and 
Glazed Paper Co., 2 F. R., 451, it was held that public use will 
be presumed when the public might have known of it. Use 
in a factory by workmen not pledged to secrecy, is a public 
use. Avery trifling use, or a publication purely technical, is 
held to be public use. 

In the case of Manning vs. Cape Ann Isinglass Co., Re- 
porter (Boston) Vol 9, p. 337, the court says: “The use of 
‘‘an invention ina factory, where any person may see it, is a 
“ public use, and after two years of such use the invention be- 
“comes a public right.” 

Now in these cases we have proven that Mudge sold the 
well to Julius A. Graham in October, 1861. This fact has been 
proven fully, and is in no way contradicted, either by Green 
or by any other evidence introduced on the part of complain- 
ants. 

This was not a well for experiment, but was made and 
sold for the money that it would bring. Green knew about 
it, called the attention of several persons to it, explained the 
process by which it was made, and extolled this method of 
making wells from the time this was made, which was before 
the middle of October, to the time he shot Captain McNett, 
which was December 6th. 

These facts are not in any manner denied, contradicted, 
impeached or avoided by any testimony introduced or offered 
on the part of the complainants. 

We then take the further fact that Mudge testifies, that 
before he made this well for Graham on the fair ground, he 
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had made three experiments after the one made on the land 
belonging to Green, and each of these wells, Mudge says, fur- 
nished an abundance of water, and demonstrated the feasibil- 
ity and practicability of this kind of well. 

Then there was nothing new to be learned in regard to 
the matter of driving the rod to make the hole, or inserting 
the tube in the hole thus made, at the time when he made this 
well on the fair ground. There was no necessity for further 
experiment The invention was complete, anda sale of the 
invented article at this time was putting the thing in public 
use. Green admits that he knew of this use. 

Under the authorities above cited, such a sale, if made 
more than two years before the application for a patent, is an 
abandonment of the right to a patent. 

In addition to this testimony, take the testimony of H. 
W. Woodruff, Henry Bates and Dr. H. A. Bolles, and Green 
is proven to have had full knowledge of the use of these wells 
and of their manufacture by Mudge, as early as April, 1863. 
This shows an acquiesence in the use of wells by Col. Green, 
and he did not for more than three vears make any claim to 
the right to a patent. 

In regard to the excuses that have been offered in evi- 
dence for this delay, we desire to cite the court tothe speech 
made by Senator Windom, in the Senate of the United States 
on this subject. This speech was made after the decision by 
Judge Benedict, in the case of William D. Andrews, et al., vs. 
Theodore A. Carman, had been given to the public, and while 
the facts and the proof were yet fresh in the minds of the peo- 
ple. 

The extract is as follows: 

“The grounds upon which the court excused the ‘extra- 
‘‘ordinary delay, and denied to the public, rights accruing 
“from Green’s lack of ordinary vigilance, seemed to me so re- 
‘‘markable that my curiosity was stimulated to make further 
“ inquiry as to the character of some of the transactions which, 
‘‘in the opinion of the court, ‘furnished a proper excuse’ for 
“omitting the vigilance usually required of patentees for the 
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“ protection of the public. In an able report upon the sub- 
“ject made by Judge-Advocate Holt, in which he carefully 
“ reviewed the facts produced on Green’s criminal trial, he 


“stated some of his conclusions as follows: 

‘‘The entire evidence and the charge of the [Judge in suffiming up the ease 
‘* having now been read, the conclusion is arrived at by this bureau that Green 
‘* was not justified in shooting McNett, that his action was in itself reckless and in- 
** temperate, and was not necessary for the purpose of enforcing discipline. 

‘The action by the latter (Green) must be viewed precisely as it would be 
‘* viewed if he had killed McNett; and the opinion entertained is that this action, 
‘* resorted to under circumstances deseribed, and not in the field before the enemy, 
** but in a camp in the heart of a loyal State, was altogether without justification.’”’ 


“In other words, after a most careful examination of the 
“ case, the learned Judge-Advocate arrived at the conclusion 
“that the act of shooting McNett was a clear case of attempt- 
“ed murder on the part of Green, and that his action must 
“ be viewed precisely as if the murderous attempt had suc- 
“ ceeded. 

“Tt is not surprising, therefore, that in the language of 
“ Judge Benedict, ‘the effect on Green was disastrous in the 
‘extreme,’ but the extraordinary feature of the case is, that 
“we suffer to remain upon our statute book a system of laws 
“which a United States Circuit Court of moderate intelli- 
“sence, and presumably honest, felt compelled to construe in 
“so extraordinary a manner. The vigilance required of in- 
“ventors in making known their claims through the Patent 
“ Office is designed for the protection of the public, and vet 
‘‘here is a case where such vigilance was excused because 
“through an unsuccessful attempt to commit murder the ap- 
“ plicant became involved in so many troubles with his regi- 
“ment, troubles with his neighbors, troubles with the grand 
“jury, troubles with the criminal courts, with his government, 
“with his church and with his pastor, that he could not be 
‘expected to find time to give notice of his pretended inven- 
“tion by applying for a patent, and therefore, owing to the 
“extreme pressure of his engagements, he must be excused 
“from complying with the ordinary conditions required of in- 
“ventors, and the public must be saddled with an odious mo- 
“ nopoly for his benefit.” 
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Although under the evidence that was introduced in the 
Carman case, Judge Benedict held that there was not suffic- 
ient proof of the consent and allowance by Green of this use, 
in the cases at bar we have proved beyond a question that he 
had knowledge of the use and manufacture of these wells, and 
the complainants have failed to produce a particle of evidence 
to contradict that fact. 

We desire particularly to call the attention of the court, 
in this connection, to the case of Henry vs. The Francistown 
Soap-Stone Co., 9 Reporter, (Boston) 706, where it was held 
that a single conditional sale was enough to render a_ patent 
invalid, if made more than two vears before the application 
for a patent was made. 

And also to the case of Campbell vs. The Mayor of New 
York, 9 F. R., §00. In that case it was held that the thing 
patented was such a thing that Knibbs, the patentee, could 
not make the trial of the article in private. Iu order to make 
anv experiments they must be in public, as the attachment 
invented by him was one to be used on steam fire engines. 
In that case there was no proof that he allowod any one to 
use the invention but himself; and it was used only on a ma- 
chine of which he was the engineer and had charge. While 
the use was in public, it was not a use that gave to the public 
a knowledge of the thing invented. Such a use, they held, 
was practically a private use. 

In Miller et al vs. Smith et al, 5 F. R., 259, on page 364, 
the court savs: “If the inventor keeps his invention a secret, 
“no delay in appling for a patent will forfeit the right to the 
“same.” 

Now in the case at bar there is not only shown the use in 
public, and in a very public and much frequented place, but 
that Col. Green especially called the attention of numerous 
persons to the well, and never at any time enjoined or requst- 
ed any secrecy about the well, but talked freely, and with all 
persons approached on the subject, recommending its use, its 
efficiency and practibility, and then telling them that he did 
not make the wells, but Byron Mudge did. It is shown by 
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Mudge that he informed Green from time to time how he was 
progressing with these wells, and the success he was having 
in making them, and that he made several hundred in and 
about Cortland county, N. Y. 

It is also shown that James Suggett was making that 
kind of well publicly in and about Cortland village, and that 
at two different times Green stood by and saw him make wells 
in the manner described in Green’s original patent. Notwith- 
standing all this, Green did not for more than two years 
claim that he was the inventor or entitled to any patent on 
the process of making this kind of well. 

If Green had desired to keep this a secret, hec ould have 
had experimental wells made in a shed, barn or cellar, and 
could have enjoined upon those who were admitted to see, or 
employed to construct them, that thev should keep the pro- 
cess asecret. But his allowing Mudge to put down the well 
on the fair ground for Graham, and receive pay for his time 
and material used in its construction, and allowing Graham 
to use the well for two months in a most public place and 
manner, is certainly, under the law, a public use, with the 
knowledge, consent and allowance of the inventor. And the 
uncontradicted testimonv of Woodruff, Bates and _ Bolles 
shows that he allowed and encouraged them to employ Mudge 
to make the wells for them. These wells were not put down 
for experiment, but were put down and sold to the several 
parties for use, and have been in use from that time until the 
present, a period of nearly twenty-five years. 

There is no adjudged case that the complainants have or 
can cite vou to that holds that this kind of sale and use is not 
an abandonment ofa right to a patent. We cite you to a 
number of cases that hold that a sale and use much less than 
this, is an abandonment. And the case of Seward vs. Gilbert 
et al, 5 Fish, P. C., 109, says that a patent obtained under 
such circumstances is invalid, however great the hindrances 
to the application, and whether caused by want of pecuniary 
means or other misfortune. 

In this case the only hindrance or misfortune that has 
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been shown is that which Attorney General Holt denomina- 
ted an attempt to commit murder, by the patentee, as stated 
by Senator Windom in his speech in the United States Sen- 
ate, before quoted. 

If the evidence introduced bv the complainants on this 
point is examined by you, it will be seen that nothing lay in 
the way of Mr Green making an applicatian for this patent 
at any time before October, 1863 except his own rash, unjus- 
tifiable attempt to murder an officer of his regiment. No 
other excuse has been or can be offered for the delay; none 
other was taken into consideration by Judge Benedict, as sta- 
ted in his opinion in the Carman case. Every thing that 
Green did, and every thing that was done by others, was in 
consequence of that most rash, unjustifiable, dastardly and 
cowardly act, committed by him upon an innocent and _ inof- 
fensive subordinate, in a preparatory camp, in the heart of a 
loyal state and before anv officer or man of that regiment had 
been mustered into the military service of the United States. 
This act was condemned by every officer of the government 
before whom it came, and was characterized by the Judge 
Advocate General of the United States, after a full examina- 
tion of all the evidence adduced in the court that tried Green 
for this act, and of the charge of the judge in giving the case 
to the jury, and considering the whole facts as proven by the 
prosecution and the defendant, “as in itself reckless and in- 
temperate, and altogether without justification.” 

If a patentee, after having made a valuable invention, 
should knowingly, deliberately and with malice, commit high- 
way robbery and for that should be arrested, tried, convicted 
and imprisoned in the penitentiary for a term of five years, 
and during that time his invention should go into public use 
and become known and used by hundreds or thousands of 
people, no judge or court that pretended to do justice, could 
say that this was a reasonable excuse for his delay in apply- 
ing for a patent. Any court would at once say that this man 
could not take advantage of his own wrong, to the injury of 
the public. 
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Or, if the inventor, without committing any crime or be- 
ing imprisoned, or held in durance by any act of the officers 
of the law, should merely negligently and thoughtlessly sqan- 
der his means and spend his time for more than two years af- 
ter having completed and put in use his invention, and should 
then apply for and obtain a patent, any court would, at once, 
say that a patent so obtained was void. 

In the eyes of the law Green can certainly stand no bet- 
ter than the highway robber or the profigate dilettant. In 
these cases he is shown, by the testimony of the witnesses on 
the part of the complainants, to have been engaged, during 
the years from April, 1862 to May, 1866, in and about Cort- 
lund, in preparing his defense on the indictment for shooting 
McNett, and in prosecuting the minister of the church to 
which he belonged for libel because he said that the shooting 
of McNett was not justifiable. He is shown to have spent a 
large amount of time in the office of Judge A. P. Smith, and 
to have assisted him materially in writing the history of the 
76th Regiment, N. Y. Vol. Inft. and to have been around and 
upon the streets, in the stores, offices and shops, reading the 
papers, talking with the people and doing all things that a 
man of leisure might be expected to do. 

It is true that some of the witnesses sav that he talked 
about the wrongs that he had suffered by being dismissed 
from the command of his regiment and by the minister of his 
church having expressed the opinion that he was not justified 
in this most dastardly and villainous attack upon the life of a 
subordinate. But what convicted criminal did ei her of your 
honors ever sentence who did not complain that injustice had 
been done him by the witnesses, the jury and the court? We 
say that under the circumstances as proved by the complain- 
ants, Green was not entitled to any more delay in applying 
for this patent than any other criminal would have been. 

Whatever hindrances were in his way were occasioned by 
his own unlawful act. No other person was to blame; no in- 
ducement was held out by the public for him to commit it. 
In the law as laid down in Sisson vs. Gilbert et al, that a de- 


ss 


RE oe 


—107— 


lay of more than two years is fatal, however great the hin- 
drances, and whether caused by want of pecuniary means or 
other misfortune, which authoritative construction of the law 
has never been over-ruled, modified or pronounced incorrect, 
how can any court say that the unlawful and villainous act of 
the patentee shall offer him an excuse and retuge, from. be- 
hind which he and his assigns shall be allowed to reach out 
and rob an innocent and confiding public. Will our United 
States courts make of themselves the arms that shall reach out 
all over the country, and by means of their many disks, fasten 
upon the property of the people in every state, county and 
district, and through their powerful adhesion, suck the life 
blood of the people and convey it to the central head, to feed 
this immense octopus? 

In the decision in the Carman case by Judge Benedict, 9 
F. G., 1017, he says: “It cannot be denied that knowlkdge of 
the putting down of these wells on the part of Green seems 
highly probable.” In our cases we have shown by Byron 
Mudge thet he reported to Green from time to time, as to the 
progress he was making in constructing these wells, and 
that Green knew of the fact of his making the wells. We 
prove also by H. W. Woodruff, that he talked with Green and 
told him about his well both before and after it was comple- 
ted. We prove by Hanry Bates that several times after his 
well was made and before the house wasc ompleted, he talked 
with Green about his well, told him who made it and how it 
was made. We prove by Dr. H. A. Bolles that he applied to 
Green to make him a well of that kind, and that Green told 
him that the well on the fair ground worked first-rate, that 
they were a good kind of well and told him to get Byron 
Mudge to make him a well. 

Now here are four witnesses who testify in the most pos- 
itive and direct manner that Green did know of the use of 
these wells in Cortland, all the way from October, 1861 to 
April, 1863. 

Now if we take the testimony of W.O. Barnard, a witness 
who was called by the complainants and who testified that 
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he was a personal and particular friend of Col. Green, we find 
that he relates two facts which tend strongly to show that 
Green did not intend to patent this process. The first of 
these is, that Green, at different times, in the streets of Cort- 
land and in the presence of a large number of persons, des- 
cribed the manner in which these wells were to be made. 
And that at another time, in the house of W. O. Barnard at 
Cortland, N. Y., in the presence of W. O. Barnard, his wife 
and daughter, Dr. Meacham and his wife and Mr. Brown and 
his wife, Col. Green explained the process of making this 
kind of a well, and illustrated it so thoroughly and complete- 
ly that any person, without any skill in the well making busi- 
ness, could make a well of that kind from the description 
given by Col Green in the presence of these parties. This 
was in November, 1861, and after the well was made on the 
fair ground. 

The other fact is, that acting on this description given 
by Green to him, the witness Barnard made a well at his tub 
factory in 1862, and at his own house in the spring of 1863, in 
the manner described by Green, and used them for all purpos- 
es for which he needed to use water. These wells were in no 
manner concealed or kept secret, and during the time they 
were being made, and after they were made, up to May, 1866, 
Green was a frequent visitor at the house of Barnard. They 
were fast and intimate friends, and the visits of Green to Bar- 
nard’s house were frequent. These wells were in constant 
use, and according to the testimony of this witness, are in use 
at the present time. (Barnard’s direct evidence, Interroga- 
tory, No. 23 and his Cross-interrogatories, Nos. 17 to 30.) 

We now wish to state that if Byron Mudge, in making 
these wells, was acting unders and direction of Col. Green, 
then Col. Green is bound by the knowedge that was given to 
the public in making these wells, and cannot be heard, to say 
that he is entitled to the benefit of Mudge’s labor, but is not 
bound by the results his labor gave to the public. Accord- 
ing to the testimony given bv Col. Green in these cases he 
never, prior to 1871, attempted to make a well of this kind. 
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made. All that was done in that line was the work of Byron 
Mudge. And Green claims that this work was done at his 
instance, request, and under his orders; that he was the mili- 
tary superior of Mudge and had the right to order him to do 
that work. While Mudge denies the authority of Green to 
order and direct him, yet he admits that the first suggestion 
came from Green, and that he made the first experiment at 
Green's request, and states further that he, from time to time 
reported to Green as to what he was doing and how he was 
succeeding. 

So we wish to repeat that the complainants claiming that 
Mudge was acting as the agent of Green, Green is bound by 
all the knowledge that was given to the public by Mudge in 
making these wells. There can be no escape from this posi- 
tion. The general principle is so well established chat we 
need make no citation of authorities. All the text books on 
that subject and the decisions of all the courts, State and Fed- 
eral, have decided that question in but one way. Holding in 
that way, this court must find that as early as December, 1861, 
Mudge had made and put in operation, and sold for money, 
three wells, each of which covered the process subsequently 
patented by Green. This man was acting and continued to 
act for Green and under his direction up to April, 1862, when 
Green was discharged from the command of his regiment and 
Mudge returned to private life. 

In Keels vs. McKensie, 9 F. R , 284, Brown D. J. E. D. 
Mich., Nov. 7, 1881. This patent was for an improvement in 
brick machines, substantially as afterwards patented, sent to 
another town to be tested, and if the parties were satisfied 
they could buy it. The machine was not purchased by the 
parties to whom it was sent fortrial. The original patent was 
dated in May, 1876, and the machine that was sent out for tri- 
al was sent in August, 1873. The court says: “On the whole, 
the evidence, I think, establishes the fact that the machine 
was on sale more than two years before application was made 
for a patent.” 
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In our cases the testimony is much stronger that these 
wells were on sale for more than two years, than in the case 
last cited. There is no evidence contradicting the testimony 
of Mudge, Graham, Woodruff, Bates and Dr. Bolles. But on 
the contrary all of the evidence introduced by either side cor- 
roborates the facts to which they have testified. 

In Elizabeth vs. Pavement Co., 97 U. S., 134, this court 
said: “An abandonment of an invention to the public may 
“be evidenced by the conduct of the inventor at any time 
“within the two vears named in the law.” “The effect of the 
“law is that no sueh consequence will necessarily follow from 
“the invention being in public use or on sale with the invent- 
‘‘or's consent and allowance at any time within the two years 
“before his application; but that if the invention is in public 
‘“use and on sale prior to that time it will be conclusive evi- 
“dence of abandonment, and the patent will be void.” 

On same point see: 

Egbert vs. Lipman, 21 O. G., 77. 
Consolidated Fruit Jar Co. vs. Wright, 94 U. S., 92. 

In Rowley vs. Mason, Am. L. R., 106, the court said: 
“An abandonment of a perfected invention, no matter for what 
reason, cannot be re-called.” To the same effect is: 

Millers vs. Silsbee, 4 Mason, 108. 
Pennock vs. Dialogue, 2 Peters, 1. 
Jones vs. Sewall, 3 Cliff, 563. 
Bell vs. Daniels, 1 Bond. 212. 

Acquiescence in a public use is an abandonment. 

Whitman vs. Cutter, 1 Gall, 478. 

Savery vs. South, 1 McA. Patent C., 691. 
Kendall vs: Winsor, 21 Howard, 322. 
Babcock vs. Degener, t McA, Pat. C., 607, 
Rich vs. Lippincott, 2 Fish, 1, 

Hayden vs. Griffith, 4 Fish, 86. 

We have cited your honors to a large number of cases in 
which this question of abandonment has been discussed, and 
in none of these cases was the evidence as clear, positive and 
full upon all of the points as in our cases. And in each of 
these the patentee has been held to have abandoned his in- 
vention, and we can see no escape from his being held to have 
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GREEN NOW CLAIMED TO HAVE BEEN INSANE FROM DECEM- 
BER, 1862 TO MAY, 1866, 

We are aware that some testimony has been introduced 
in this case with the intention to endeavor to establish the 
proposition that after Green shot McNett, the undue excite- 
ment produced by that act of his rendered him insane. And 
that such insanity continued from that time to the time of his 
trial in May, 1866. The testimony offered for that purpose 
shows that while Green was with his regiment in Washington, 
and after he had learned how his act was looked upon by the 
authorities there, he became afraid that the members of his 
regiment or some other persons would mob him, and _ there- 
fore made some foolish orders; and that after he had been 
dismissed from his regiment and had gone to his home in 
Cortland, he did considerable prating to his friends about the 
unjust acts of the govern ment officials in suspending him from 
the command of his regiment, and made some attempts to get 
himself re-instated in the military service There is an at- 
tempt, also, to show by this evidence that this man was ec- 
centric, quick-tempered, unevenly balanced in mind and was 
given to exaggerating his own importance, and desired to 
have people think that he was a man of unusual mental pow- 
ers. 

One of the witnesses brought forward to sustain the the- 
ory that he was insane is Dr. J. C. Nelson, who was one of the 
surgeons of his regiment. He did not see Green after he left 
the regiment in February, 1862, for some years. When he left 
the regiment he considered him as laboring under a great deal 
of excitement. But when on cross-examination he was in- 
quired of as to his responsibleness for his acts, the Doctor ex- 
pressed himself squarely, fairly and unequivocally, that Col. 
Green had sufficient mental power and sufficient control over 
his mind so that he should be held responsible for any act he 
might do, whether it was of a civil or a criminal nature. The 
only thing shown by the evidence of Dr. Nelson is that this 
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man was considerably annoyed, excited and angry because 
the military authorities of the government did not approve of 
his shooting Capt. McNett. 

The evidence of the other witnesses called by complain- 
ants shows, notwithstanding his prating, fault-finding and gen- 
eral querulousness, Col. Green, assisting Judge Smith in writ- 
ing the history of the regiment, preparing a very accurate 
staternent of his grievances to be published in the history of 
the regiment, hunting up witnesses and preparing legal points 
for his defense on the indictment for shooting McNett, and 
generally busying himself in those matters that were of inter- 
est to him. 

Looking at the reason in this case what do we find. Here 
is a man indicted for an assault with an intent to kill. He is 
about to be tried. His trial is to come off in the town where 
he has been living for nine years. There are present those 
who have known him the most intimately. Those who have 
been associated with him in business and social relations. He 
is defended by able and shrewd attorneys. He and his friend 
suggest that a plea of insanity be put in as a part of the de- 
fence. But his attorneys, after a full and careful examination 
of the matter, refuse to adopt that course. 

Now it mav well be concluded by this court that these at- 
torneys, after a careful examination, found that such a plea 
could not be sustained and corsequently abandoned it, be- 
lieving, as your honors know every attorney does believe, that 
an unsuccessful attempt to establish insanity would injure 
rather than benefit their case. 

The complainants in this case call another witness, Gen. 
Doubleday, as an expert, we take it. This man never had any 
personal eommunication with Col. Green. He did not see him 
when he was in camp near Washington, but certain hypothet- 
ical questions being propounded to him, he answers on those 
questions that he thinks Green, at the time, was insane But 
your honors will remember that the time when these acts were 
done, as stated in the hypothetical questions to Gen. Double- 
day, was in February, 1862, and before Green returned to 
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Cortland, in April, 1862. Now it is remarkable that no wit- 
ness, who knew Green from the time he returned to Cortland 
in April, 1862, to May, 1866, states any time or gives any rea- 
son for thinking that Green was insane at the time. 

As to the question of the insanity of Col. Green, we wish 
to cite your honors to the case of Alexander D. Frazier vs. 
Wm. Jennison et al., decided in the supreme court of the state 
of Michigan, Nov. 1879. The opinion is by Judge Cooley. 
The case was a contest as to the will of Alex. D. Frazier, and 
the opinion is a very lengthy one, covering 23 printed pages 
and is found in the North Western Reporter, published about 
the first of December, 1879, on page 576. On pages 595 and 
596 the question of insanity is discussed. 

The principal ground for contesting the well was that of 
insanity. It appears that Alex. D. Frazier, the testator, was 
about 83 years of age at the time the will was made; that he 
had been confined to the house for about 16 years; that he had 
a cancer in his face; that he was weak in body 2nd _ necessari- 
ly weak in mind; that he had had paralysis; and five experts 
testified upon the hypothetical question, that they should say 
he was not of sound mind. Yet it was shown in evidence in 
that case that Mr. Frazier continued to manage his business 
as well as a man of his age could, up to the time of his death. 
In passing upon this subject of insanity in the supreme court, 
Judge Cooley makes the following remarks: 

“Commerce of all descriptions must languish if contracts 
“were subjected to the sort of inquiries which seem to be 
“thought proper in the case of wills Yet in law this is as ad- 
“missible in one case as in another, and as reasonable. But 
“nothing can be more illogical than the notion that a percep- 
“tible taint of insanity, not evidenced by any illusion or dis- 
‘order which the public can detect, and not apparently af- 
“ fecting the ability to manage business concerns, shall vitiate 
“all civil acts, even though it is conceded that an unquestion- 
‘‘ abie partial insanity shall not have the like consequence, 
‘‘ provided the delusion is upon some subject foreign to the 
“act done. For our part, we are not ready to assent to any 
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“rule that shall make a derangement of the faculties operate 
“to incapacitate a person from making a valid will, when it is 
“neither of a character to render the person incapable of act- 
“ing rationally in the ordinary affairs of life, nor has it mani- 
“fested itself in the testamentary provisions. Whatever 
“court overturns a will ought to have reasons to stand upon 
‘‘which are within the grasp of the common sense of man- 
“kind,” 

We take it that this is a fair and a very careful exposition 
of the law, and would be applicable to this case. It certainly 
has been shown that Green did attend to and manage his or- 
dinary business and materially assisted his attorneys in pre- 
paring his defence, and, as testified to by Judge Smith, pre- 
pared a very important and difficult part of Smith’s history of 
the 76th Regiment. 

He was upon the streets, in the stores and shops and vis- 
iting with the families of the people of Cortland, and none of 
them suspected that he was insane. We say, then, that tak- 
ing the law as expounded by Judge Cooley, and the facts as 
proven, there is no reason why Green’s laches should be ex- 
cused on the ground of insanity. The complainants have fail-. 
ed to prove that he was at any time in that condition, which 
Judge Cooley says is absolutely necessary to relieve a man of 
the consequences of his civil acts. 

It certainly ought not to be held that a man who was sane 
enough to trade horses, or buy and sell real estate, was yet so 
wanting in mental capacity that he could put into public use 
an invention, let it be used from three to five years with his 
knowledge, and then recover royalties on a patent that had 
been granted after waiting more than five years from the time 
of the invention. 
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ARGUMENT ON INFRINGEMENT BY GEO. HOVEY. 


We wish now, before closing our argument, to call the 
attention of the court, particularly to the construction that 
has been given to this patent by this court in the Eames case, 
and after calling attention to that construction, to call the 
court’s attention further, to the method of making wells, as 
practiced by Geo. Hovey, since the fall of 1870. 

In Green’s re-issued patent, (paragraph 3, as numbered 
by us,) he says: “The methods of constricting wells previous 
“to this invention were what have been known as sinking and 
“boring; in both of which the hole or opening constituting 
“the well was produced by taking away a portion of the earth 
“or rock through which it was made.” 

By this description thus given in his patent, he certainly 
disclaims the use of his invention where any portion of the 
earth or rock is taken away. He here fully describes that 
method of making wells as being known long before his claim- 
ed invention. But if not so known, under the recent decision 
of Miller vs. Bridgeport Brass Co., 21 O. G., 201, the fact that 
he described that method in his patent and did not claim to 
patent that method, is an abandonment of the right to patent 
or to claim it. 

In the case of Campbell vs. James, 21 O. G., page 337, the 
same principle is also announced as being the law. In fact 
no case has been found by us, nor have the complainants ci- 
ted any case where a different doctrine is held. 

Then we say, in all confidence, and with the full belief 
that the solicitors and counsel for the complainants will not 
dispute it, and knowing that they cannot successfully bring 
any argument to bear, or cite you to any authority wherein 
the contrary doctrine has been successfully maintained, that 
it is an established construction of the law, that when a pat- 
entee describes in his patent any principle as being known to 
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him, yet fails to cover the same by his claim, he ts estopped 
from ever after claiming that the use of the principle so des- 
cribed is an infringement of his rights. 

The patentee in this case, as though to place that ques- 
tion beyond all doubt, speaks, in the 4th paragraph of his 
specifications, of “the hole being thus made by a mere dis- 
“placement of the earth which is packed around the instru- 
“ment, and not removed upward from the hole as it is in 
“boring,” thus repeating the declaration that where any por- 
tion of the material in making the well is removed upward 
from the hole, a well so made is not an infringement of his 
patent. As though to more emphaticallv and concluively 
estop himself from claiming a bored well as an infringement 
of his patent. in the last clause of his claim he repeats, that 
his method of making a well is one where the hole is made 
without removing the earth upward as it is in boring. Thus 
again emphasizing the fact that ifa well is made by boring 
with an anger down to the water-bearing stratum, and the 
earth is removed upward by the auger, such a well does not 
infringe this patent 

This claim is sustained by the decision of Judge Benedict 
in the Carman case, in the 9 O. G. page 1013, wherein the 
judge holds “that the essential feature of making the well, is 
“the packing of the earth around the instrument without re- 
“ moving the earth upward. ° ° It is by means of 
“this packing of the earth tightly around the tube that the 
“force developed by the creating of the vacuum in the well 
“pit is brought to bear directly upon the water Iving in the 
“ water-bearing stratum, to force it into the well pit; and this 
“ driven tube forms the well pit of the new invention, for as 
“ stated, it is to be a tube made air tight throughout its length 
“except at its lower end, where are to be perforations for the 
“admission of water, and through and from which the water 
‘““may be drawn by a pump; the specification also mentions 
“the vacuum, and points out where it is to be created, for a 
“vacuum must of necessity be formed in the well pit and in 
“the water-bearing stratum by operating a pump attached to 
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“such a tube, so driven into the earth.” This court, in the 

Eames case, adopted this construction 

\ Any process differing from this would not be an infringe- 
ment of Green's patent. 

m= Taking now the evidence in these cases, we find that in 

‘ the fall of 1870, Geo. Hovey commenced making wells. He 

at first worked for E. S. and E. A. Hovey. During the time 


. 


he worked for them they changed their method of making 


R wells. They made wells by boring down through the earth 
le . . . 
“ to and into the water-bearing stratum, and removing all the 
oN earth upward, out of the hole, with the auger. They used a 
! 


common pod auger, 3 inches in diameter. Around that they 
had a metal sheath to hoid the material on to the auger as 
| they drew it from the hole each time to empty out the mate- 
| rial. With this all the earth was taken up out of the hole 
down to the water- bearing stratum, and some of the earth in 


A that stratum. The auger made a hole 3 inches in diameter. 
Fin | The largest tube used at any time by them was only 2 inches 
in external diameter. It fitted loosely into the hole thus 
made. At several different times, Mr. Hovey tells us, he has 
, dropped little pebbles down the hole, outside the tube, and 


heard the splash as they struck the wa.-~. The other sized 
tube used was only 1} inches in diameter. It is in evidence 
. that in all the wells made by Geo. Hovey after he went in 
| in partnership with E. S. and E. A. Hovey, the hole was 
made by boring and taking the earth up out of the hole as 
they went down. And that in no instance did he, his work- 
men or his partners make a well after May oth, 1871, by dri- 
wf ving an instrument into the ground, moving the earth later- 
ally, and leaving it packed around the instrument. But in all 
cases the earth was taken up out of the hole as in boring. 
| This fact is testified to positively by Geo. Hovey, E. S. Hovey, 
E. A. Hovey, B. R. Hovey, D. W. Hovey, Andrew Fountain, 
Geo. W. Loan, D. B. Cox, Chas. B. Cox, Thos. Cox and Peter 
Miller, introduced by complainants, and by these same wit- 

| nesses, so far as they were called by the defendants. 
Therefore we say that it has been fully and clearly pro- 
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ved that Geo. Hovey has at no time infringed the re-issued 
letters patent of Nelson W. Green, since the date of their is- 
sue. No evidence has been introduced by the complainants, 
to in any manner contradict or weaken this testimony, which 
was introduced by the complainants, and by them positively 
and absolutely proven, and which is also proven by us on the 
part of the defendants. 

In the American Middlings Purifying Co. vs. Atlantic 
Milling Co., 4 Dillon, 100, on page 104, the court says: “It is 
“necessary for the plaintiff to sustain the allegation of in- 
“ fringement by a preponderance of evidence.” And on page 
105, the court says: “The infringement is but feebly support- 
‘“‘ed by a single witness and denied by many.” And on page 
106, the court again says: “The full burden of proving that, 
“ (infringement) rests upon the plaintiff as an entirely new 
“issue of fact.” And in Spring et al vs. Domestic Sewing 
Machine Co,9 F. R., 505, the court says, (on page 508) “It 
“only remains to consider the question of infringement, in 
‘proving which the burden is upon the complainants.” We 
see that in this case the complainants have wholly and en- 
tirely failed to prove infringement on the part of Geo. Hovey 
since the date of Green’s re-issued patent, May 9, 1871, and 
under the law, as it is and has been since 1839, complainants 
cannot claim for an infringement prior to the date of the re- 
issue. And in no instance have complainants showed that 
Geo. Hovey, by himself or family, has used a driven well at 
any time. The only testimony on that point is the testimo- 
ny of Mr. Hovey himself, and his testimony is that he never 
has, at any time, owned or used a driven well at his home, 
and for his own use or the use of his family. 

In the case of Electric Railroad Signal Co. vs. Hall Rail- 
way Signal Co., 5 S. C. R., 1069, opinion by Matthews, J., this 
court says: “To constitute identity of invention and therefore 


, infringement, not only must the result be the same, but in 


“case the means used for its attainment is a combination of 
“known elements, the elements combined, in both cases, 
“must be the same and combined in the same way, sv that 


- 
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“each element shall perform the same functions; provided, 
‘however, that the differences are not merely colorable ac- 
“cording to the rule forbidding the use of known equiva- 
“lents.” 

We wish to call the attention of the court to the case of 
Campbell vs. James, 21 O. G., 337, on page 344, wherein the 
Supreme Court says: “The case, then, is narrowed down to 
“the claim of the specific device of the blotter as described 
“and claimed in the original patent, and the combination 
“thereof with the post-marking device in one instrument by 
“means of the cross bar. This being the case, it will be per- 
‘“tinent next to inquire whether the defendant used that de- 
‘vice or combination. * * The stamp used by him until 
‘“* January, 1876, had a blotter of cork, it is true, but it was not 
“the specific device described in the patent and towhich the 
“patent was restricted. The cork was not enclosed in a cyl- 
‘‘inder as demanded by the patent. It was a naked piece of 
“cork directly attached to the cross-bar by a common wood 
“screw, passing through a hole in the cross-bar and driven 
‘into the cork, firmiy holding it tothe bar. This device, of 
“course, was different from that which was patented.” 

So we say that the method of making wells as_ practiced 
by Hovey, in which he bored a hole into the ground with an 
auger 3 inches in diameter, and inserted into that hole a tube, 
through which he pumped water, is not an infringement of the 
patent on which this suit is brought. In anumber of other 
cases that have been decided by the various Circuit Courts, 
we find that this strict construction of the claim of a patent 
is held, and when the process differs from the patent to the 
extent that Hovey’s does, the courts have held that it does 
not infringe. 

In the case of Ives & Miller vs. Hartford Spring and Axle 
Co., 11 F. R., 510, District of Connecticut, decided by Judge 
Shipman, the court says, (on page 513,) “The plaintiff's re- 
‘issue rests upon the superior mechanical method in which 
“the patentee constructed Crannell’s hub, axle and shoulder, 
“with their flanges and recesses. It is limited to the cup- 


“ shaped flanges and recesses of the original patent and can- 
“not be enlarged to take in any shape of concentric flange 
“on the shoulder and a correspondingly shaped concentric 
“recess in the hub to enclose the flange, although the device 
“has all the other requisites described in the first claim.’ 

It is also claimed by Andrews that in case a well was 
dug down to the water and stoned up, in the usual way, and 
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then gravel or sand was hauled and filled in around a pump 
set in the well, so that the earth was tight about the tube of 
the pump, such a-well would be an infringement of his patent 
Inasmuch as the owner of the patent makes this claim, and 
as the court construes the patent to be one for a tube well, 
where the earth is tight about the tube of the pump; we say 
that where a well is made in a different way, that is where it 
made by having a hole larger than the tube, so that air passes 
down around the tube to the water, such a well does not in- 
fringe the patent. 

So we say that following these cases, this court must 
hold that Mr. Hovey has not infringed Green’s patent as re- 


issued. 


As to the effect produced in the water-bearing stratum by 
pumping out the fine sand in accordance with the specifica- 
tions in Hovev’s Patent. No. 123,903, dated Feb. 20, 15.2, 
see the testimony of the following witnesses : 


Geo. Hovey, Reeord, py). i 


Lb. R. Hovey, si ag Li and lla 
> Ww. Hovey, “* * 197. 128, and 13d. 
E.S. Hovey, “  “ 188 and 1734 


i 
ky. A. Hovey, “ 175? and ] 
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AS TO HOVEYW'S PATENT. 


On this question of infringement, we wish to call the at- 

ion of the court to the fact that Mr. Hovey justifies under 

A patent issued to B.S. Hovey: Noa. 123,003, dated February 

1872, the specifications of which are as follows: 
SPECIFICATION 

Te all whom tt may concern: 

Be it known, that I, Elias S. Hovey, of Independence, in 
the County of Buchanan and State of lowa, have invented an 
“Improved method of making Tube Wells,” commonly called 
“Drive Wells,” and I do hereby declare the following to be a 
full and correct description of the same, reference being had 
to the accompanying drawing, in which Figure t is a side el 
evation of the first or temporary tool used in driving the well 
and Fig. 2 is a similar view of the permanent, perforated and 
vauze-covered tube-end, which is substituted for the tempo- 
rary tool, as hereinafter described. 

In localities where tube-wells are commonly employed, 
the subsoil from which water is drawn usually consists of gra- 
vel intermingled with quicksand. If a perforated tube end 
covered with fine gauze, be driven into a soil of that charac- 
ter, the fine sand very soon chokes the gauze, and prevents 
the entrance of the water into the tube. After a very short 
time wells made in that way become entirely useless, 

My improvement consists in driving the well, in the first 
instance, with the tool represented in Fig. 1, having large 
pertorations, which in practice, I usually make an eighth of 
an inch in diameter, and after pumping out the fine sand from 
the gravel in immediate proximity to the well-tube, inserting 
the tube-end represented in Fig. 2, having large perforations 
covered with wire gauze. The effect of this method of mak- 
ing the well is that nothing but.coarse gravel is left in imme- 
diate contact with the lower end of the tubing, and that ¢ra- 
vel forms an open filter through which the water flows freely, 
without carrying with it the fine sand and dirt, which would 
clog the gauze and stop the operation of the well. 


It will be perceived that the office of the perforated tube 
first driven into the ground, is solely to receive and remove 
sand and minute matters that would prove ubstacles to the 
flow of water through a fine reticulated material, in order to 
create a well-space, or to induce the settling-down to the 
lower end of the tube of pebbles and such grosser matters as 
will constitute a filtering bed, through which the water will 
percolate to the induction orifices of the tube; and that an 
extericr or finely woven wire would not answer this purpose, 
nor would the coarsely-perforated tube, first inserted, answer 
the subsequent uses of the well when the procurement of 
pure water is the object sought to be obtained. 

A series of practical experiments, running through sever- 
al years has convinced me that this method of driving a tube- 
well is an effectual remedy for the difficulties which have here- 
tofore attended wells of this class in localities where gravel 
and quicksand formed the subsoil from which water is obtain- 
ed. Jheins rtion of the coarsely perforated tube-end alone 
does not effect the desired object, since the pump will contin- 
ue to draw fine sand and dirt through the large perforations; 
but experience has demonstrated that after the fine particles 
have been pumped from the gravel in the immediate vicinity 
of the tube, if a finely perforated tube-end be substituted for 
the coarse one, the water will contin ie to flow pure and clean, 
without clogging the meshes of the gauze. The pumping 
out of the fine sand &c. through the temporary tube-end, so 
loosens the surrounding soil that no difficulty is found, in 
practice, in withdrawing the tube, and re-inserting it with 
the permanent gauze-covered end attached. 

Having thus fully described my invention, I do not claim 
a perforated tube-end for wells, whether open or covered with 
gauze; but what I do claim is, the method or process of mak- 
ing drive wells hereinbefore described, the same consisting in 
the use, in the first instance, of the temporary, coarsely-per- 
forated tool or tube-end, represented in Fig. 1, followed by 
the introduction of the permanent, finely-perforated or gauze 
covered tube-end, as and for the purpose set forth. 


This patent is yet in full force, and we claim that the 
complainants in this case cannot exact a royalty from those 
using Hovey’s patent. 

The uncontradicted evidence of the respondents shows 
clearly that the wells made by Hovey, and and used by the 
other respondents in the Iowa cases, are constructed under 


the Hovey patent. This fact being proven, we claim that 
these actions to recover for an infringement of the Green pat- 
ent cannot be maintained against said Hovey, nor the other 
defendants owning or using wells constructed under the Ho- 
vey patent. 

Section 4918, Revised Statutes, provides: 

“Whenever there are interfering patents, any person in- 
“terested in any one of them or in the working of the inven- 
“tion claimed under either of them, may have relief against 
“the interfering patentee, and all persons interested under 
“him by suit in eguzty against the owners of the interfering 
‘patent, and the court, on notice to adverse parties, and oth- 
“er due proceeding, had according to the course of equity, 
“may adjudge and declare either of the patents void, in whole 
“or in part, or inoperative, or invalid in any particular part 
‘‘of the United States, according to the interest of the parties 
“in the patent or in the invention patented. But no such 
“judgment or adjudication shall affect the right of any person 
‘‘except the parties to the suit and those deriving title under 
‘‘them subsequent to the rendition of such judgment.” 

If two patents are granted for the same thing, both pat- 
entees will stand upon a footing of equlity, and their rights 
be determined as provided by law. One patent cannot be an 
infringement on another. Both are issued by the same au- 
thority, confer equal rights and are protected by the same 
laws. But when one patent interferes with another, the rem- 
edy is provided in the section above cited. 

The intention of the law above quoted is obvious. It en- 
ables parties deriving title under a patent to plead defenses 
which would not be allowed in these actions. It provides for 
an action in equity, and is a most equitable provision of the 
law. It protects fully, as the law should, any person who de- 
rives title under a patent issued by the United States, until 
that patent has been adjudged, in the proper action, void or 
invalid. The patent act of 1836 contained a. similar provis- 
ion so far as the rights of persons deriving title from or under 
the patentee were affected. Under that act as well as under 
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the present patent law the rights of parties deriving title un- 
der interfering patents, prior to an adjudication declaring 
either of such patents void, inoperative or invalid, were not 
affected by such adjudication. 

If Hovey’s patent interferes with Green’s patent, com- 
plainants, by a bill in equity, might have had the interfering 
patent adjudged void or invalid, and thus protected their in- 
terests in the future; but such action would not affect the 
respondents who had, prior to such adjudication, derived title 
from Hovey 

Complainants introduced in evidence the Hovey patent, 
(Vol. t p. 60, of complainant's record.) and proved its owner- 
ship by Geo. Hovey. (Id. Vol. 1, p. 63, question 44.) Re- 
spondents prove that the wells made by Hovey and owned 
and used by the other defendants were constructed under the 
Hovey patent. Hovey is the owner ofa valid existing patent. 
He has, in good faith, constructed wells under and by virtue 
of that patent. In equal good faith the other respondents, by 
purchase, have derived rights uuder such patent, and rely on 
the protection guaranteed them by the statute. 

The Hovey patent was granted February 20th 1872. For 
more than seven years Hovey and his assignees were con- 
structing wells under this patent in Iowa and other states. 
No action was brought to trv the validity of this patent, or 
the question as to its interference with Green's patent. But 
now, complainants, who have owned the Grcen patent during 
all this time, attempt to extort a royalty from persons who 
in good faith have purchased and are using an article con- 
structed under and by virtue of a patent in which complain- 
ants have no interest. 

We cannot believe that a court of equity will permit this 
provision of the law to be evadcd in these actions, and deny 
to respondents the protection guaranteed them by statute. 
The provisions of Sec. 4918 are peculiarly applicable to the 
respondent Hovey. The evidence shows conclusively that 
he is not using, nor does he own a well other than the ordi- 
nary dug well. He has constructed a large number of wells, 
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which, it is alleged, are infringements on the Green patent 
Hovey defends by pleading that the wells made by him were. 
constructed under a patent granted to one Elias S. Hovey, 
No. 123,903, dated Feb. 20, 1872, respondent being the own- 
er of territory in Iowa. 

Until this patent is set aside by the action above provi- 
ded, no royalty can be collected from Hovey for making 
wells according to his patent. 


THE CASE OF EAMES VS. ANDREWS. 

In the above case this court said: “The manner in which 
“water ts obtained and supplied by means of these two des- 
“eriptions of wells is thus stated, as we suppose correctly, by 
“an expert witness in this case: 

‘Thus forming a well, air tight from its upper end, into 
‘and below the surface of the water in the earth, that upon 
‘operating the pump attached and removing the pressure of 
‘the atmosphere from the well, the pressure of the atmos- 
‘phere through the earth upon the surface of the water in 
‘the earth would force the water into the body of the well 
‘with the velocity due to the pressure of the atmosphere, and 
‘that the supply would be continuous, so long as water was 
‘contained in the stratum of the earth with which the lower 
‘end of the pipe was in communication. . ” . 

‘The water is supplied to it directly from the earth sur- 
‘rounding it in a direct inverse ratio to its distance from the 
‘well, and the friction of the water through the earth being 
‘directly as the square of its velocity, as the distance from 
‘the well increases the water moves very much slower than 
‘it does immediately next to the well itself; but the area of 
‘the source of supply being increased exactly in the ratio of 
‘the square of its distance from the well, and the friction be- 
‘ing increased exactly as the square of the velocity, the one 
‘exactly counterbalancing the other, it follows, from natural 
‘laws, that the surface of the water in the earth surrounding 
‘the well isand must be maintained at practically a given 


‘level. ad . ’ . 
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“The scientific theory stated by the expert witness on 
“ behalf of the complainants, as an explanation of the princi- 
“ples according to which the patented process operates in 
“furnishing a supply of water by means of a driven well, is 
“ not contradicted or qualified by any opposing testimony, 
‘‘and so far as we can know, is not inconsistent with accept- 
“ed scientific knowledge.” 

Before commenting on the unreliability of the foregoing 
testimony, and the untruthfulness of the conclusions given 
by this expert, whose name is not given, we wish the court 
to bear in mind that there is, in this case, no such evidence 
offered by the complainants and, of course, we did not offer 
any testimony to contradict that which was not in the case. 

We say that the statements have very little foundation 
in fact, and that the conclusions are wholly untrue and are 
not based upon actual tests. Actual tests, as proven in this 
case, show that the same amount of water can be drawn from 
an open as from a driven well, in the same water-bearing 
stratum if sunk to the same depth. 

The tests made were in the earth and not in a box of 
sand. The parties had the tools that are used in making the 
tube, or driven wells and those used in making open, bored 
wells in the same kind of soil. The surroundings were natu- 
ral and the air was in the same state as it is when you oper- 
ate a pump in obtaining water from a well for the ordinary 
uses of life. 

With t ¢,surroundings the experiments made by E. A 
Hovey, E. S. Hovey, Geo. Hovey, Dr. Geo. Warne and others 
demonstrated that the air goes down around any tube that 
can be driven into the ground in quantity that would furnish 
all the pressure needed to supply an ordinary pump with 
water for its operation, and that the air went down through 
the earth near the pump, enough to stop the flow of water 
when the earth was packed around the pipe, as soon as the 
water was exhausted from above the first vent hole in the 
pipe. 


These experiments also demonstrated the fact that an 
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open well would furnish as much water, in the same time, as 
a driven well, and that the water was not lowered more in the 
open than in the driven well They also proved true the 
theory of Prof. Anthony, that the driven well has no advan- 
tage over the open well in the matter of the pressure of the 
atmosphere. These experiments also demonstrated that the 
walls of a hole bored into the earth by an auger would stand 
for a long time, and it would prove a practicable place. into 
which a pump could be pup jong, after the hole was pe Pat /57 

The tes imony of Dr. H. Bry ant, Prof, W. A° ony 
and Ives AMtcafley prove that the statement of oo fric- 
tion of water moving on itself or in the earth is not as stated 
in the testimony of the expert witness in the Eames case. It 
is too absurd for human credence that water moving either 
upon itself or through the earth, has a velocity that is inverse- 
ly as the square of its distance from the pump, and that the 
friction of the water is as the square of its velocity, and that 
there is a natural law that in such cases keeps the water at 
practically the same level throughout its extent as a source 
of supply to any given pump. 

The testimony of Prof. Anthony and of Ives W. McGaffey 
clearly show that the water is kept at its level by reason of a 
well known law of fluids, that causes them, at all times, to 
seek their own level. We know that gravity acts upon water 
and that water is also pressed upon by the atmosphere at the 
rate of about 14 pounds to the square inch, and that these 
two forces, when we consider the ease with which particles 
of water move upon each other, are sufficient to press down 
the surface and cause it, at all times, to be on practically the 
same level. 

It is not possible that the friction of water exactly coun- 
terbalances the velocity; if that were the case there could be 
no motion and the water would stand still. Who ever heard 
of the friction of a body exactly counterbalancing. the force 
that set it in motion? If that were possible there would be 
no motion and the body would remain all the time in the 
same place. Place water, for instance, where you can see it, 
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as ina bathtub. Let the tub be nearly full, then pull out 
the waste-pipe cork and observe the effect. The water pas- 
ses out of the tub; all has to go to one end to pass off, but if 
you will notice, the water keeps a uniform level. It does so 
from the known law, and the pressure of the atmosphere up- 
on the surface keeps it at the level. The water passes off by 
the force of gravity aud is kept at same level bv the weight of 
the atmosphere upon its surface. It will make no difference 
if you insert a pump in the tub and pump out the water; the 
same level will be maintained, and the fact will not be due to 
friction, but to the pressure of the atmosphere and the attrac- 
tion of gravitation. If it was due to the friction exactly 
counterbalancing the velocity, there would be no movement 
and the tub would remain full. 

If the statement of the expert is true, let us see what the 
result is from the figures. Take a given point for the station 
of the pump; then take three points in the surrounding earth; 
one is 2 feet, another 4 feet and the third 6 feet from the 
pump. Then the squares of these distances would be 4, 16, 
36, respectively, and by the statement of the expert, the ve- 
locity of the water moving to the pump, when in operation, 
would be represented, at 2 feet, by 36; at 4 feet, by 16; at 6 
feet, by 4. 

The friction, this expert says, is directly as the square of 
the velocity. If that is true, then the friction, at 6 feet from 
the pump, is represented by 16, and at 4 feet from the pump, 
by 256, and at 2 feet from the pump, by 1296, these being the 
squares of 4, 16 and 36. respectively. Then he says that this 
velocity and the friction of the water exactly counterbalance 
each other. If that is true, there would be no motion of the 
water and the pump would be worked in vain. 

In this way the expert attempts to account for the water 
always remaining at practically the same level. The fact is, 
however, that the water remains at the same level by reason 
of the attraction of gravitation acting on each particle, and 
the atmosphere pressing evenly down upon the surface, with 
its wonted pressure of 14 pounds to the square inch. These 
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facts account for the action of the water and it cannot be ac- 
counted for in any other way, by any law of nature. 

As to the effect of pumping water out of a driven well 
and pumping out of a dug well, we refer this court to the tes- 
timony of the witnesses heretofore named, to-wit: 

Prof. W. A. Anthony, record, page 2114, 

Ives W. McGaffey, record, page 1603' 

Dr. Geo. Warne, record, pages 1652-1808, 

E. S. Hovey, record, page 1735. 

Geo. Hovev, record, page 1627, 

Dr. H. Bryant, record, page 1811, 

E. A. Hovey, record, page 1754. 

We also refer the court to a work on water supplv,. pub- 
lished by John Wiley & Sons, New York, 1886, entitled “Wa- 
ter Supplv,” by Wm. Riplev Nichols, Professor at the Massa- 
chusetts Institute of Technology. Commencing on page 112 
and closing on page 117, the author explains how water is 
taken from and supplied to a driven well. 

Let us examine a little the common, known laws of the 
pressure of fluids One is that a body of water the sixteenth 
part of an inch in diameter will counterbalance the pressure 
of a column ten or twenty or more feet in diameter. That is, 
if you had a reservoir of water twenty feet in diameter and 
fifty feet deep, with a tube one-sixteenth of an inch in di- 
ameter inserted in the side of such reservoir, near the bottom, 
thence extending out horizontally ten feet and perpendicular. 
ly fifty feet, so as to be level with the top of the reservoir. 
then when the tube is filled with water it will rise to the same 
height in the reservoir, and one column will exactly balance 
the other. If you insert a piston in the tube vou could pump 
the reservoir dry through it, and whenever the pump stopped 
the water in both would retain the same level. If you put a 
pump in the reservoir and draw two feet of water from that, 
the tube would show the same height of water as that remain- 
ing in the reservoir. 

Again, if you take a barrel of say the ordinary size, made 
water tight, and fill it with water; there will be a certain 


amount of pressure at the bottom. Now insert in the headjof 
this barrel a tube with an internal diameter of one-sixtcenth 
of an inch and eight feet long. Fill this tnbe to the top with 
water and the pressure on the bottom of the barrel will be in- 
creased to the same amount as it would be if the whole bar- 
rel were built eight feet higher and filled with water. Now 
understand my statement; I do not say that if it is placed on 
the scales it would show as much weight as a barrel built up 
eight feet. I do say that the pressure of the particles of wa- 
ter upon each other, at the bottom of the barrel, would be the 
same as if the whole column was of that height. 

As stated by Prof. Anthony, all fluids press upon them- 
selves laterally as well as vertically. The pressure at the side 
is the same as at the bottom; or, in other words, taking the 
barrel as an illustration, with the tube eight feet high and the 
sixteenth part of an inch in diameter inserted in the head, 
the pressure outwards, at the bottom, would be the same as 
the pressure downwards at the same point, That is the pres- 
sure of the particles of water upon each other would be the 
same. 

But when water is pressed upon by the air, it does not 
receive this lateral pressure from the air. The pressure o 
the air is downwards upon the whole surface of the body of 
water, and it is this pressure and the attraction of gravitation 
that keeps the surface level, and not the friction of the water 
on the sand or on its own particles, counterbalanced by its ve- 
locity. As shown by the testimony of Dr. Bryant, the fric- 
tion depends upon the kind of soil through which the water 
passes and it is not equal in all kinds of soil. But the pres- 
sure of the air is equal. 

This court, in the Eames case, in giving a construction 
to this patent, quotes from the opinion of Judge Benedict in 
the Carman case, as follows: 

“This process involves a new idea, which was put in prac- 
“tical use when the method was devised of fitting tightly in 
‘the earth, by the act of driving, without removing the earth 
‘‘upward, a tube open at both ends, but otherwise air tight, 
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“and extending down to a water-bearing stratum, to which is 
“attached a pump: a vacuum in the well pit and at the same 
“time in the water-bearing stratum of the earth, being necss- 
‘sarily created by the operation of a pump attached to a pipe 
“so driven. . ad . The novelty of the process 
“does not lie in the mechanical device for sinking the shaft 
“ or raising the water to the surface, but in the method where- 
‘by water, by the use of artificial power, is made to move 
‘with increased rapidity from the earth into the shaft; whence 
“it results that a tube but a few inches in diameter, driven 
“down tightly to a water-bearing stratum of the earth, affords 
“an abundant supply of water to a pump attached thereto 
“and constitutes a practical and productive well. Such an 
‘invention is without the field of mechanical contrivances. It 
“consists in the new application of a power of nature, by 
“which new application a new and useful result is obtained. 
“ There is no new product, but an old product — water—is ob- 
“tained from the earth in a new and advantageous manner,” 

This, we take it, is the construction that this court puts 
upon this patent. That is, this court holds the patent to be 
for a process whereby a tube is put into the earth, down to a 
water-bearing stratum in the earth, and sufficiently far into 
such stratum to furnish a supply of water; then a pump ts at- 
tached to said tube, a vacuum is created in the same, and that 
the pressure of the air on the water forces it into the tube in 
sufficient quantity to make it a practical and productive well. 
While this court did not, in so many words, construe the pat- 
ent, yet the evident approval with which the foregoing lan- 
cuage of Judge Benedict is cited gives assurance that such ts 
the construction placed upon the patent by this court. 

Mr. Andrews, when examined in this case, stated that if 
a well was dug and stoned up and a pump set in it, and then 
filled with gravel so that the ground was tight around the tube 
and above the surface of the water in the well, and the same 
was used as a well, it would be a utilization of the discovery 
by Col. Green, that the pressure of the air on the water in 
the ground would force it into the tube in sufficient quantity 
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to be a practical well; and that such a well would be, an in- 
fringement of this patent. 

This shows that Judge Benedict, Wm. D. Andrews and a 
majority of this court concur in the construction of this pat- 
ent. It is not a patent on a pump, point or tube; nor on 
driving the tube; nor on an air tight connection between the 
pump and tube. It is a patent on that quality of the atmos- 
phere which has been demonstrated to have the power that 
if you put an air tight tube down toa water-bearing stratum 
of the earth and attach a pump to the pper end of the tube, 
and by operating the pump remove the air from the tube, 
then the air penetrates the earth to the water, and by its 
pressure on the water causes it to rush into the tube and it 
may. by operating the pump, be drawn up through the pump, 
and out to a vessel set to receive it. 

In the first place, we say that if this is the true construc- 
tion of the patent there is no law in the United States author- 
izing the patent. Take first the constitution on this subject. 
Among the powers granted to Congress is the power “to pro- 
“mote the progress of science and useful arts, by securing for 
“a limited time to authors and inventors the exclusive right 
“to their respective writings and discoveries.” No further or 
other right is granted by the constitution to Congress or any 
one, as to patent rights. You will see at once that it does 
not cover special qualities in nature, or powers of nature, but 
simply devices by which those powers are used. 

Then Congress has said in Sec. 4886, Revised Statutes: 
“Any person who has invented or discovered any new and 
“useful art, machine manufacture or composition of matter, or 
“any new and useful improvement thereof, * * may, 
“on payment of fees and other due proceedings had, obtaina 
“ patent therefor. This the only authoritv given by Con- 
gress to grant patents. 

It is conceded that when the constitution gives a power 
to Congress, it is confined to that power and to exercise only 
the powers granted. And when Congress confers, by its act, 
a power upon any department, the cepartment cannot grant 


other powers beyond what Congress gives it. In this case 
the Interior Department 1s restaicted to some mechanical de- 
vice, or manufactured article, or composition of matter. Spe- 
cial qualities of nature are not patentable. 

It has long been known that the pressure of the air upon 
the surface of the water outside of a pump tube, would, when 
the air was removed from the inside of the tube, cause the 
water to rise in the tube about 33 feet at the sea level. This 
quality of the pressure of air on water was known too long to 
have been patented in 1861. Consequently Mr. Andrews, in 
this case, says that he does not claim a patent on atmospher- 
ic pressure, but that the pressure of the air is universal and 
presses upon the water at the rate of about 15 pounds to the 
square inch. 

Yet this court construes this patent to be for a discovery 
that if a vacuum is created in a well tube, the pressure of the 
air on the water will force the water into that vacuum, so as 
to supply water for use. This is for the discovery ofa quality 
of nature, not a composition of matter. Nitro-glycerine is a 
composition of matter; so is dynamite, and babbit-metal and 
the like. Such things have been patented, but we never yet 
heard of a patent on lightning, or water, or air, and this is the 
only one that we have heard of that is upon atmospheric pres- 
sure. 

I know that those who sustain this patent will claim that 
it is the peculiar circumstances under which it is applied that 
makes it patentable. Let us now examine the circumstances. 
The tube must be put into the earth down toa water-bearing 
stratum. The earth must be packed tightly around the tube. 
A pump must be attached to the upper end of the tube and a 
vacuum created in the lower end of the tube by suction. 
Then the pressure of the air on the water in the ground caus- 
es the water to rush into the tube and up to the pump and, 
by working the pump, to go out to the vessel to receive it. 
Then the patent is narrowed down to the pressure of the air 
on water contained in a water-bearing straturn of the earth. 
We have shown by the testimony of many witnesses that air 


ee — 
* asomtine LOS 


-134— 
penetrates the earth much more readily than water does; that 
it goes into all soils, and that its pressure on the water in the 
earth has been known as long as the fact that it presses on 
water on the surface or in an open well. 

If this process was patentable, then in case it was antici- 
pated by any one who gave it to the public before that time, 
while Green may be an original discoverer, he is not the first. 
The law emphatically says that he must be an original and 
also the first discoverer of the fact, or his patent cannot stand. 
In the case at bar we have proved an anticipation by a large © 
number of witnesses, and these we have discussed in their 
places; but at this time we wish to call your attention to one 
who published the discovery to the world more than three 
years before Green claims to have made his first experiment. 
Green and Mudge say the first experiment was made in Sep- 
tember, 1861. In 1858, in this country, was published a book 
entitled, or rather known as Livingstone’s South Africa. On 
page $9 of that book is a description of how the people of 
South Africa procure water from apparently, a dry, sandy 
place in the desert. He says: 

“The women tie a bunch of grass to one end of a reed 
‘and insert it in a hole in the sand, dug as deep as the arm 
“can reach, then ram down the wet sand around the reed. 
“They then apply the mouth to the upper end of the reed 
“ and form a vacuum in the grass beneath, in which the water 
‘collects and in a short time rises into the mouth, and is then 
‘“‘ passed along a straw from the mouth to the hole in the wa- 
“ter vessel, and thus the whole stock of water is passed 
“through the reed and woman’s mouth, as through a pump. 
‘When the vessels are filled they are taken home and care- — 
fully buried.” | 

Here is a full and complete description of the driven well 
as Claimed by Wm. D. Andrews, in his testimony, as laid 
down by Judge Benedict in the Carman case and as adopted by 
this court in the Eames case. The tube put down toa water 
bearing stratum; the earth in close contact with the outside 
of the tube; the pump attached to the upper end; the vacuum 
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created in the ground beneath; the water rushing in from the 
surrounding soil and passed through the tube and a pump to 
the vessel placed to contain the same; all this was. done, and 
published in this country by Harper Bros. more than three 
years before Green claims to have thought of this invention. 

This we say is an exact description of the driven well, as 
claimed by the three great authorities, as to what this patent 
is and is claimed to be. With such a description, the court 
must say that there is an anticipation of what Green claims 
to have invented. It must be remembered that Andrews 
does not claim a patent on the point, the tube or the attach- 
ment of the pump to the tube. He only claims on the process 
of obtaining water by the pressure of the air on water under 
the earth. This court held, in the Eames case, that the con- 
nection of the pump to the tube must be air tight, as a neces- 
sity, and that such connection was a part of the common 
knowledge in the art. 

Our patent law, Sec. 4886, says that under such circum- 
stances a patent shall not be granted, or if granted it shall be 
defeated by proof of such publication in this country. (Re- 
vised Statutes, 4920, it. 3rd.) 


ABANDONMENT. 

On reading over our argument on abandonment we see 
that there is one point to which we have neglected to call the 
court’s attention. That is to the pipe, pump and tools. that 
Col. Green says he had prepared to take into the army: 
These were prepared by and in the care and control of Lieut. 
Mudge, who was to use them, under Green's direction. Green 
never looked after them, did not keep them a secret, told peo- 
ple about them and what they were for, and in the fall of 1862 
allowed them to be sold to J. C. Pomeroy, and allowed them 
to be used in making a well for him. Green nowhere denies 
that he knew of this use of the very apparatus that he had 
prepared to use in the army. 
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THE STATE OF THE ART. 


We wish to have this court consider the state of the art 
of making wells in 1861, as shown by the testimony in this 
case, taking 
“ The article on Boring Wells, R. page 1570, 

The article on Earth Borer, R. page 1571, 

Borer in Rural Economy, (Reese Cyclopedia,) R. p. 1616, 

Spring Draining Pump, " ’ R. p. 1617, 

Well in Rural Economy, , e R. p. 1617, 

To Raise Water in all Situations, (McKenzie’s 5000 Re- 
ceipts,) R. page 1618, 
and the general knowledge, as stated by this court in the 
Eames case, that in order to pump water it was necessary to 
have the tube air tight from the pump to the water, and that 
the pump must be attached to the tube by an air tight con- 
cection, and it will be seen that the art of making small wells 
and putting small pump tubes down them, and having the 
earth packed around the outer tube, was well developed and 
understood in 1861, and that the sphere of invention in that 
line was very limited. 

If, in addition to this the court will consider the testimo- 
ny of J. J. Hunt, R. page 1599, as to the way Jacob Engle- 
fried made wells at Napierville, Il] in 1848 to 1853; and the 
testimony of E. W. Purdy, R. page 1787, as to the manner in 
which he and A. J. Luckey made wells in Milwaukee, Wis. in 
1849 and 1850, it will appear that there was nothing to invent 
at the time Green claims to have made the discovery that the 
air would press on water in the earth and force it into a tube 
from which the air had been withdrawn by a pump. 

Prof. Anthony and Ives W. McGaffey dispose of the idea 
that the knowledge of air penetrating the earth to the water 
was new in 1861. The knowledge that air penetrates any 
porous substance, as earth, brick, unglazed earthen ware and 
all like substances, more readily than water does is very an- 
cient. 
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AS TO WELLS MADE BY THE HOVEY PATENT. 

The court is requested to notice that, in making wells, 
Hovey not oniy bored down with a three inch auger and took 
out all the earth to the water-bearing stratum, but that wit), 
his tube, first mentioned in his patent, inserted, he removed 
the earth in the water-bearing stratum, leaving nothing but 
coarse gravel in contact with the tube. This gravel was also 
left in a loose condition about the tube, so water would flow 
through it freely. (Testimony of Geo. Hovey, R. pp. 76,81, 85.) 
If water could flow through this gravel, air would do so as 
soon as the water was removed. 

Then we say that by making the kind of well described 
by Geo. Hovey in his testimony, and cleaning out the sand 
in the water-bearing stratum of the earth, as stated in Ho- 
vey’s patent, No. 123.903, the defendant does not infringe 
Green’s re-issued patent, No. 4.372. Then we sav that the 
judgment and decree of the Circuit Court must be affirmed: 

LAKE & HARMON, 
Solicitors for Respondents. 


JED LAKE, Counsel. 
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Supreme Court of the anited States. 


OCTOBER TERM, 1887. 


No. 16. 


WILLIAM D. ANDREWS, GEO. H. ANDREWS, NELSON 
W. GREEN et al., APPELLANTS, 


v8. 


GEO. HOVEY, Appetier. 


Appeal from the Circuit Court of the United States for the 
Southern District of Iowa. 


DRIVEN WELL CASE. 


ADDITIONAL BRIZF BY APPELLEE. 


Jep Lake, M. W. Harmon, Counsel for Appellee. 


In looking over the brief of appellants in this case we 
have deemed it our duty to file an additional brief for ap- 
pellee. 

The Court should not consider the decision in Eames vs. 
Andrews et al., decided at the last term, in deciding this 
case. 


re 
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In April, 1886, the appellee in the case filed a motion to 
have the Hovey case and the Corn case heard with the 
Eames case setting out the fact that the three cases were for 
an infringement of the same patent. 

This motion was resisted by the appellants, who stated, in 
substance, that the issues and evidence in the Hovey and 
Corn cases were entirely different than in the Eames case. 

Hon. Geo. F. Edmonds appeared and opposed the motion. 

This Court refused the motion, stating that the parties 
have aright to have each case heard upon its own merits. 

If the decision of the Court in the Eames case is to pre- 
vent this Court from considering our evidence and authori- 
ties on the question of what the original invention was and 
what is covered by the reissue, then a great injustice will 
be done the appellee in this case. 

In the Eames case this Court says that there is no proof 
to cuntradict or vary the testimony of the expert who testi- 
fied in that case. 

In this case there is no testimony like that quoted in the 
Eames case; and we have an abundance of testimony to 
show that the statements of the scientific expert in the 


Eames case is not true. 
Dr. H. Bryant, Record, page 1810, Q. 8 to 13. 
Ives W. McGaffey, Record, page 1606, Q. 12 to 34. 
Prof. Wm. A. Anthony, Record, p. 2115, Q. 5 to 11. 


We also have the practical test as testified to by— 
Dr. Geo. Warne, Record, page 1653, Q. 16 to 30. 
And E. 8. Hovey, Record, page 1735, Q. 72 to 75. 
And George Hovey, Record, page 1627, Q. 60 to 77. 


THE INDEPENDENCE WELL. 


The counsel for appellants devotes over one hundred pages 
of his brief to an abstract of the testimony in the well made 
at Independence, Iowa, in 1861. 

The principal object seems to be to show the difference as 
to the surroundings of that well as seen by different wit- 
nesses. 

We do not pretend nor do the witnesses say that they all 
saw that well on the same day. Months of time intervened. 
Some saw it in dry weather, when the ground around it 
was dry; others after a rain storm, when the ground was 
wet; others after it had been used a good deal and it was 
wet on the surface ; some while there was yet grass near it, 
and another after it had been used so much that there was 
no grass there. 

Each of these little differences is picked out by the appel- 
lants in their brief and made much of. 

We claim that certain facts are proved beyond question. 

That the well was put down in 1861—about the last of 
April or first of May. 

C. T. Kimball, Record, page 1833. 
Thos. Sherwood, Record, page 1678. 
Rachel Kimball, Record, page 1831. 
Henrietta Sherwood, Record, page, —. 
J. E. Trexler, Record, page 1492. 


That the well was there and used until the llth or 12th 
of July, 1861. 
John A. Davis, Record, page 1700. 
Almon J. Francis, Record, page 1705. 
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S. S. Allen, Record, page 1803. 

E. 8. Hovey, Record, page 1571. 

Geo. Hovey, Record, page 1629. 

Martin Rust, Record, page 1489. 

S. W. Fentenmaker, Record, page 1485. 
J. E. Trexler, Record, page 1724. 

: | Josiah Brace, Record, page 1895. 
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That it was there during the celebration, on the 4th day 
of July, 1861. 
Orlando Cobb, Record, page 1594. 
James H. Blakly, Record, page 1590. 
Mrs. Emeline Parker, Record, page 1863. 


That the well was made by driving a tube into the ground 
with a maul and attaching a pump to the top of the tube 
and pumping water. 

Dr. Geo. Warne, Record, page 1652. 
C. T. Kimball, Record, page 1833. 

J. H. Tyson, Record, page 1710. 

S. P. McEwen, Record, page 1764. 

A. F. Williams, Record, page 1707. 
John H. Campbell, Record, page 1822. 
J. E. Trexler, Record, page 1725. 

S.S. Allen, Record, page 1803. 

A. Hagaman, Record, page 1575. 

S. L. Stroman, Record, page 1909. 


SIRES RIE UREN 


These parties are in addition to those who saw the well 
» pumped water at it, and saw others pump, and know gener, 


_ 
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ally that this well was there the first year of the War of the 
Rebellion. 

As to the affidavits of C. T. Kimball, the applellants 
make a great many statements as to the two affidavits that 
C. T. Kimball signed. 

One in December 30, 1878, the other on May 24, 1879. 

One at the instance of appellee, the other at the instance 
of appellant. 

This first affidavit was taken and used in the motion for 
a temporary injunction, which was heard before Judge Love 
about the Ist of February, 1879. 

The appellants after that sent John R. Royce to try and 
get from Kimball something to throw doubt on this first 
well. Kimball testifies that he told Royce all about the first 
well and the second well, and that Royce drew up an affi- 
davit, in which he described the first well with the dates of 
the second well. 

This Kimball refused to sign. 

It was destroyed and another affidavit drawn, which Kim- 
ball did sign. 

Testimony of C. 'T. Kimball, Record, page 1730. 


Kimball says that Royee told him that the appellants 
wanted this second affidavit to throw some doubt into the 
mind of the Court as to the time of the putting down of the 
first well in 1861. 

We ask the Court to read the record as to the evidence of 
the witnesses to this well at Independence, Iowa, made in 
the spring of 1861, and lasting until in September of that 
year. | 
We ask the Court to notice that a number of these wit- 
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nesses who saw the well in 1861 also saw the well made by 
Charles Brown, Chamberlain, and West in 1866, when they 
sold the right to the county of Buchanan, to Hustis, and the 
right of Minnesota to Joseph Chandler and J. B. Turner ; 
and some saw the well made by E. 8. Hovey, in 1868, that 
was put down to get water in building the Presbyterian 


church. 


Such witnesses cannot be mistaken. ‘They saw the three 
wells, and are able to produce documentary evidence as to 
the time the first well was made. 


We ask the Court to notice particularly that the witnesses 
to the first well made at Independence, Iowa, do not fix 
the date from recollection merely. They fix it from events. 
These events are capable of being fixed as to date by docu- 
ments executed, printed, and known to have happened at 
the time. 

Certain witnesses—C. ‘Tl’. Kimball, ‘T. Sherwood, H. Sher- 
wood, and R. Kimball—by the time that Kimball and 
Sherwood dissolved partnership in keeping the hotel known 
at different timesas Revere House, White House, Merchants’ 
Hotel. That.date is fixed by the receipt and other papers 
the last of April, 1861. 

The above-named witnesses and 8. P. McEwen fix the 
time as the next spring after Jed Lake was married. The 
certificate of Rev. J. Fulton says that was the lst of January, 

1861. 

Other witnesses—S: S. Allen, Perry Munson, Geo. Mann, 
A. Hagaman, O. Marquette, S. M. Marquette, J. Brace, J. E. 
Trexler, J. H. Campbell, and others fix it at the time 
cricket ball was played on the grounds near there. 
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This club was broken up when A. B. Lewis, C. L. White, 
Tom Blonden,and W.S. Marshall and R. Whait went away in 
Captain Lee’s Company E, 5th Iowa Infantry, which is shown 
to have been the 11th day of July, 1861, and it is shown that 
no cricket ball has been played on that ground since that 
time. 

Other witnesses—J. A. Davis, A. J. Francis, E.S. Hovey, M. 
Rust, George Hovey, B. C. Hale, W. H. H. Morse, A. H. Fonda, 
J. Brace, and a large number of others, fix the time as being 
while Captain Lee’s company was drilling there and while 
Captain Hoard’s Company C, 9th Iowa Infantry, was there, 
and the last of these companies is shown to have left there 
in September, 1861. 

E. Ross fixes the date from the time he bought the lot on 
which he built a house that summer; that deed is dated 
April ‘20th, 1861. 

Jacob Rich fixes the date as being before Mrs. Jordan 
bought the lot of Hagaman. 

That deed is dated September 16th, 1862. Rich and 
Hagaman both say it was the vear before that deed was 
made. 

Racheal Kimball also fixes the date from the date of the 
birth of her daughter. This occurred a few days after they 
moved out of the White House and was in May, 1861. 

An examination of these documents, printed in the Record 
on pages 2153 to 2157, shows that here is a large amount of 
documentary evidence that cannot be impeached or varied 
as to its date, and no attempt has been made to contradict it. 

These witnesses cannot be mistaken in the date. 

None of these documents were in the Cross case, as this 
Court can readily see by reading the opinion of Mr. Justice 
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Blatchford, in which he carefully sets out all the evidence 
in that case. 


We also ask this Court to notice that in the evidence as 
to the well made by Chamberlain, Brown, Harrington, and 
West, in 1866, there is no pretence that any soldiers were 
there drilling for the war—that there was any cricket ball 
played there at that time. 

That Brown’s house, then occupied by Deering, got afire, 
and they carried water from this well to put it out. 


It is not claimed that this well in 1866 was there on the 
4th day of July. Brown says it was taken up before that 
and put down either fifteen miles north of Independence, or 
was taken to Vinton and put down in the court-house yard 
there. He says he put a well down at Vinton on the 2d or 
od day of July, 1866. 

H. 8. Cole, who knew Brown in Wyoming county, New 
York, and who helped Brown at Independence, says that this 
well was taken up either July lst or 2d, and was put down 
at Vinton July 3d, 1866, and that he was in Independence 
July 4, 1866,and no such well was there on that day or any 
time thereafter. 


This proves thet our witnesses are not mistaken as to the 
two wells—one in 1861 and one in 1866—having, to outward 
appearances, a common resemblanee. 


AS TO THE WELLS AT CORTLAND, NEW YORK. 


We wish to call the attention of the Court more particu- 
larly to the making of the well, at Cortland, New York. 


Colonel Green testifies (Record, page 559), that he detailed 
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Lieutenant Mudge to make experiments and named certain 
men who would assist him. 

He says that he, Green, did not stay at the place where 
experiments were made, but left the conducting of them 
wholly to Byron Mudge. (Record, page 562.) 

Colonel Green says that he described to the men composing 
his drill squad the way to make wells. 

These men were Byron Mudge, J. C. Carmichael, H. F. 
Robinson, A. P. Smith, A. J. Todd, Dr. Hyatt, Charles M. 
Newcomb (Record, page 560), and Mudge reported to him 
the result of his experiments, and they caused him, Green, 
to believe that the plan of making a well was a success. 

Then he gave orders to Byron Mudge to procure material 
to take along with the regiment so that they could make this 
kind of well in the field. (Record, page 570.) 

The material was procured and ready to be taken into the 
army, and Adjutant Robinson was ordered to furnish trans- 
portation for the material to make these wells. (Record, 
page 570.) 

He knew that Mudge put down the well in the cook- 
house for Julius A. Graham, and that it worked successfully, 
and was used by Graham to furnish water to cook with, 
wash dishes, drink, &c. 

If to this we add the testimony of Byron Mudge (Record, 
page 1851) that he made the experiment at Green’s house, 
one at or near the mill on his brother’s place, and at Mr. 
Townley’s, one at Reed Peck’s, and that these were made 
before the well was made on the fair grounds for Julius A. 
Graham, we see that the process had passed beyond the 
region of experiment. 


It had been fully demonstrated and proved successful. 
) 


oe 
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That Green knew of these experiments is proved by 
Mudge, who was acting under Green’s orders and in his 
interest and within the scope of his orders, as stated by Col. 
Green and acknowledged by Mudge, and Mudge reported to 
Green as to his success. (Record, page 18553.) 


Then, after this material had been prepared, by Colonel 
Green’s orders, to be taken to the field with the regiment, it 
was used in making a well for J. C. Pomeroy, in 1862, and 
Green dees not anywhere show that he ever looked after 
this material or claimed it or forbade its use by Pomeroy or 
directed the fact to be kept a secret. 


It is also shown by Green and Barnard, witnesses for com- 
plainants, that Green described this process fully in Sep- 
tember, 1861, to Barnard, Crandell, Rev. Meecham and wife, 
and Mr. Brown and wife, and to many others, so fully that 
Mr. Barnard, in 1862 and 1863, made for himself two wells 
of that kind, and that from 1862 to 1867 Green was a con- 
stant visitor at Barnard’s house, where one of these wells were 
in constant use. 


This certainly brings the question of Green’s knowledge 
to the public use of this well home to him as fully as Barnes 
had knowledge of the use of the corset-stays in Egbert vs. 
Lippman, 104 U.S., p. 3383. 


In Egbert vs. Lippman, Justice Blatchford, who tried the 
case at circuit, said: 


“'The policy introduced by the act of 1839, and thus con- 
tinued, is that the inventor must apply for his patent within 
two years after his invention is in such a condition that he 
can apply for a patent for it, and that if he does not apply 
within such time, but applies after the expiration of such 
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time and obtains a patent, and it appears that his invention 
was in public use at a time more than two years earlier than 
the date of his application, his patent will be void, even 
though such public use was without his knowledge, consent, 
or allowance ; and even though he was, in fact, the original 
and first inventor of the thing patented, and so in public 
use. Such public use for such a length of time is made 
equivalent to absolute abandonment.” 


The decision in that case was sustained by this Court on 
an appeal and trial de novo. 
Pinson vs. Eagle Screw Co., 3 Story, 402, on p. 407. 


This court held that a sale or public use by the inventor— 
that is, if he use it in public, so that the public know it— 
such use invalidates his patent. 

Pitts vs. Hall, 2d Blatchford, p. 229. 


Held, that a public use or a sale of a completed machine 
would forfeit a patent obtained more than two years after 
such use or sale. We also call the Court’s attention to the 
opinion of Judges Shiras and Love in this case, as published 
in the record, pages 35 to 54. 

The separate opinion of Judge Love treats especially of 
the use for more than two years before the patent is applied 
for. (Record, page 48.) 


PRINTED PUBLICATIONS. 


The description given of the driven wells made in South 
Africa by the Bokalahari, as published in Livingston’s book, 
1858, and set out in the Record, page 1619, describes all the 
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material parts of the invention as now claimed by William 
D. Andrews in his evidence. 
Record, page 237, and cross-examination, p. 243, and 
by Nelson W. Green in his evidence, Record, page 
573, and as testified to by Thomas C. Theaker, the 
expert used by the complainants in this case, 
Record, page 255. 


These witnesses say that this patent does not cover the 
tube or the driving of it merely, nor the pump or the air- 
tight connection, but covers the compacting of the earth 
about the tube and the forming of a vacuum in the tube 
and earth at its lower end, and the pressure of the air on 
the water forcing it into the tube. 

These are all described fully in this book which was pub- 
lished in 1858 by Harper Bros., of New York. 

In Loom Co. vs. Higgins, 105 U.S., page 580, this Court 
held: That when the specifications of a patent were suffi- 
ciently clear to enable one skilled in the business or art to 
which the subject of the invention belonged to make the 
machine, article, or composition, or execute the process, it 
was a sufficient compliance with the requirements of the 
law, and such specifications could be infringed by a machine, 
composition, or process that secured the same results in sub- 
stantially the same way. 

In Downton vs. Yeager Milling Co., 108 U.S., page 466, 
this Court held: That where the material parts of an inven- 
tion had been previously described in a printed publication, 
if the description was such that the matter could be under- 
stood by those skilled in the art to which the invention be- 
longed, it was a sufficient publication to invalidate a patent 
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subsequently obtained producing the same results in sub- 
stantially the same way. 

We say that this description is sufficient to fully cover all 
that is contained in the reissued patent in suit. 

Penn. R. R. Co. vs. Locomotive Truck Co., 110 U.5S., page 
49). This Court held that when substantially the same re- 
sults were produced by an old device and no new result 
substantially distinct in its nature was produced a patent 
could not be maintained. 

We say that we have shown in this case that this patent 
does not produce any substantially new results nor is there 
any new device. 

By consent of the parties in this case all immaterial and 
irrelevant matter has been left out of the record. Though 
the record is quite long, yet we ask this Court to examine 
the same. 

On such examination we believe this Court must sustain 
the judgment of the circuit court. 


JED LAKE, 
M. W. Harmon, 
Solicitors and Counsel for Appellee. 
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Supreme Court of the United States. 


OCTOBER TERM, 1887. 


No. 16. 


WILLIAM D. ANDREWS, eée¢ al., ApreLanrs, 
vs. 


GEO. HOVEY, Apretier. 


Appeal from the United States Circuit Court for the Southern 
District of Iowa. 


MOTION S. 


Now comes George Hovey, the appellee in the above- 
entitled cause, and moves the Court to allow him a judg- 
ment against the appellants for the sum of three hundred 
dollars, and for cause states : 

That this case would have been reached on the regular 
call of the docket of this Court early in April, 1887. 

That he was here by his counselor with a brief in the case 
and ready to ask this Court to open the record and affirm 
the judgment of the court below because the appellants 


had not printed the record. 
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That a day or two before the case would have been reached 
in regular order the appellants filed a motion for a continu- 
ance of the case and for more time to print the record and 
to advance the case of Andrews et al. vs. Cone then pending 
on the same’patent and with the same issues and substanti- 
ally the same proof. 

When this motion*was served on the counsel for appellee 
he stated that the motion should be granted on terms if at 
all, and they said, and the counsel for appellants agreed, 
that such would be right, and three hundred dollars was 
finally fixed_as the amount. 

When the motion was presented to this Court counsel for 
appellants state the fact as to terms, and that counsel for 
appellee thought the amount ought to be three hundred 
dollars ; that the appellants would not say that such a sum 
was unreasonable, but left it to the Court. 

When the Court made an order granting the continuance 
the Chief Justice said that the appellant need not take any 
further steps towards printing the record in this case until 
the further order of this Court, and that the allowance of 
pay to appellee would await the further order of this Court. 

When the order was written out no reference was made 
to the terms to be imposed. And when this Court made the 
order to print the record the matter of compensation for the 
trouble and expense appellee had been to in the case was 
not acted upon by the Court. 

Appellee now asks that the allowance be made, as he was 
put to a large amount of expense that was rendered nugatory 
by reason of the neglect of the appellant to print the record 
at the time he ought to have printed it. 


SECOND MOTION. 


Now comes the appellee in the above-entitled cause and 
moves this Court to affirm the judgment of the circuit court 
in this case, and for reasons states— 


First. That the record should have been printed in this 
case at the last term of this court. 


Second. That on granting a continuance in this case and 
the case of Andrews et al. vs. Cone the Court ordered that the 
record should be printed by the first day of August, 1887, 
by appellant. 


Third. The appellant did not put up the money to print 
the record until after August Ist, 1887, and the record was 
not printed until the 1st day of September, 1887, thus depriv- 
ing this appellant of thirty days in which to prepare for 


trial. 


For the above reasons the appellee asks that the appeal be 
dismissed or that the judgment of the circuit court be 


aftirmed. 


JED LAKE, 
Counsel for Appellee. 


